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CONTROL OF THE EVIDENCE PRESENTED AT TRIAL 
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I. Developing your Game Plan 


 
Every case needs a game plan.  During the course of litigation, the game plan is developed and, 
based upon the discovery of new information, it evolves and changes, sometimes all the way up 
to the day before trial.  Over years of trial and much error, I have developed a case management 
and trial preparation system that works for me and it will work for you as well.  In the beginning, 
I called this process of obtaining, organizing, synthesizing and using case-related information a 
“Discovery Plan”; however, while this process does indeed include discovery of evidence, it is 
frankly much more than that. The “North Star Plan” is a case mapping system where you are 
continually finding favorable evidence, framing your case and navigating through the land mines 
that exist in every case.  The ultimate goal of the North Star Plan is winning at trial. 
	
Great coaches all have a game plan for every aspect of their program and for every game.  Nick 
Saban and Bill Belichick aren’t successful just because of a great game plan they create the week 
before game day.  They win their games and championships in July and August, during two-a-
day practices working their time-tested, winning process.  They are figuring out what players 
work within the framework of their offensive and defensive systems.  Months before the first 
game is played, the “great ones” are determining what plays are most effective on offense and 
what defensive schemes will keep their opponents from putting points on the board.  
 
This same approach of keeping good evidence in and bad evidence out applies in civil 
litigation—of all types (including divorce work).  With the North Star Plan, you will gather 
relevant evidence—documentary and testimonial—and you will carefully consider how it relates 
to your case.  Is the information relevant?  Does the evidence help or hurt my case?  If it’s 
relevant and bad for your case, how are you going to eliminate the evidence and prevent it from 
entering the courtroom?  As you answer these questions and develop a litigation game plan, you 
need to constantly write down every last detail of your plan.    	
 
The North Star Process is not something that occurs the night before trial, or even the week 
before trial.  This “process” occurs over time, throughout the entire case and you will find that    
it yields many epiphany moments that improve the strength and value of your case.  After every 
deposition and discovery response, your case will likely change with the discovery of  new 
information.   You will work this system all the way until the week before trial.   
 
Winning trials takes long hours and very hard work.  There are no short cuts.  And, the more 
time you spend working through the North Star process, you will develop a clear path to victory 
that you never had before.  You will anticipate defense moves and block them.  Your confidence 
will soar, while your anxiety will diminish.     
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II. North Star Plan--A Purposeful and Dynamic Case Blueprint 
 
Some lawyers’ organizational systems include keeping critical trial preparation matters in 
different folders, which is fine for the safe-keeping of the information.  However, organization of 
your case-critical information—in one cohesive document—is vitally important.  Case 
management software allows you to input key information in separate folders.  However, to see 
how each piece of evidence fits into the framework of your case, you should keep this 
information in one document.  This document will change as you integrate new information that 
you discover in the case.  Importantly, as you are assembling your case and preparing it for trial, 
every new piece of information you input in the North Star Plan has a meaningful purpose.   
 
The North Star Plan is an evolving game plan, designed to collect your best ideas and thoughts—
and to keep them systematically organized.  If used properly, it will prepare you for each step of 
litigation, leading all the way up to trial.  We are in a constant state of evaluation, thinking and 
re-thinking our case strategy.  The development of a winning trial plan is an evolutionary process 
that is never static.  There is never a one-size fits all game plan.  Each case is unique, with its 
own set of issues and its own applicable laws.  
 
It is important to note that this document is not a place to blindly dump meaningless information. 
Any new information, case theme, or idea must be carefully thought out.  It must be purposeful.  
It needs to “fit” into your case narrative.  Moreover, by using one repository for your case 
information, the North Star Plan will allow you to input ideas, theories and information about 
your case.  When you are preparing for an upcoming deposition or hearing, the North Star Plan 
will be the first thing you review.   
 
As we all know, when you reduce ideas or thoughts to writing, there is more care placed on 
syntax, diction and key word selection.  I find that writing brings a razor’s edge focus to the 
various parts of case development and trial preparation.  Don’t get me wrong, you need to 
articulate your case thoughts and ideas out loud so that you—and others—can actually hear what 
you intend to say at trial.  But, with a written plan, the purposefully selected key words will be 
more powerful and carry more weight when said out loud.   
 


III. The North Star Outline—Mapping Your Case to Victory 
 
How many times have you had a great idea about a case but then forgot all about it until the eve 
of trial?  Panic sets in as you’re looking over your handwritten notes in an obscure file and you 
see a note about moving in limine on an adverse, irrelevant entry in your client’s medical 
records.  Then, the defense focuses on this item in their opening statement; your heart rate 
increases and you begin to sweat, worried that this oversight may have just sunk your case.  The 
North Star Plan and process will help you avoid making the mistake of simply forgetting to 
handle an important matter in your case.  It helps eliminate oversight.  It improves sleep patterns.     
 
As soon as I get any important information about the case, good or bad, I insert it into the North 
Star Plan.  It helps me organize and synthesize my thoughts about the case, at the time the 
information is learned.  After sitting through a deposition, listening to the defense lawyer’s 
questions and picking up on his or her case theories, I insert that information into the Defense 
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Arguments section of the North Star Plan.  Remember this about information and evidence.  If 
you don’t know where it is or what is should be used for, it’s meaningless.  If you have “hot 
documents” buried somewhere in a folder, on a legal pad, deep in the recesses of a filing cabinet, 
you may never know about it.   
 
I had a brain injury case involving hotly contested liability and damages.  We took dozens of 
depositions and conducted years of discovery.  As we reached the week before our 2-week jury 
trial, I had reduced the North Star Plan down to 108 pages, which included my Opening 
Statement, Closing Argument and deposition summaries.  The 1/2” game plan was critical to the 
case development and trial preparation.  We obtained a $26 million verdict for an un-helmeted 
motorcyclist with a frontal lobe injury, in large part due to the rigorous preparation that goes into 
the North Star Plan.  
 
The following is an outline of what you should include in your North Star Plan. 


Ø The Discovery Plan—Planning Your “To Do” List In the Beginning of the Case 


I used to call the information-gathering process the “Discovery Plan”, where we focused on the 
information needed to pursue our case.  We would include the names of witnesses and 
documents and, from that, design a discovery plan that included the taking of depositions and 
performing paper discovery.  We were simply gathering information.  As time went on, it 
became much more than an information-gathering tool.   
 
With every case, you need to determine how you are going to prove your case?  To win your 
case, you need to have facts that favorably support your burden of proof.  Your discovery plan 
should seek the information that supports your case through (a) the testimony; and (b) the key 
documents (including photographs and videotapes).  As we all know, discovery is the official 
evidence-gathering portion of the case. During this phase, the defendant’s and the 
plaintiff’s attorneys will seek as much information as possible to support or refute the claim. This 
is done through speaking to witnesses, requesting medical records and bills, requesting wage 
documents, and investigating the underlying incident.   


You have available a broad array of discovery tools—interrogatories; requests for admission; 
requests to produce; depositions; 3rd party discovery requests.  From the outset, you should 
develop a discovery plan designed to obtain the type of information, documents and testimony 
that you will need to prove your case.  By sitting down for several hours, early in the case, to 
determine what discovery you will need, you will benefit greatly down the road.   


The primary goals of discovery in personal injury cases are as follows: 


ü Discover factual information about the underlying circumstances of the case 
ü Obtain relevant documents  
ü Obtain the opposing side’s position(s) on the issues in the case--“Pin down” 


by deposition the testimony of the other party  
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ü Obtain an impression by deposition as to the type of trial witnesses the 
parties will make.  As referenced below, you should evaluate how each 
witness will appeal to the jury.  Give them a grade based upon their 
substantive testimony and their credibility (A, B, C, …).  Does the witness 
help or hurt you and, if so, to what degree?   


ü Obtain an explanation of affirmative defenses raised, their plausibility, and 
whether jurors will accept such defenses 


The discovery plan will force you to focus on how you’re going to prove your case.  It will also 
help you identify the defense’s attacks on your case. 
 


Ø The Evidence  
 
We spend an inordinate amount of time assessing all evidence in the case--the good, the bad and 
the ugly—and try to figure out whether it fits in our case narrative.  If it does not fit in our case 
narrative—i.e., it hurts us—we develop a plan to deal with this bad evidence.  We perform an 
extraordinary amount of research and writing prior to trial, all designed to develop a winning 
game plan well before we walk in the courtroom.  The North Star Plan is designed to help you 
understand and assimilate the evidence you’ve gathered during the discovery process.  The North 
Star system requires you to identify the evidentiary issues (e.g., admissibility), the favorable use 
of the evidence and anticipation of and dealing with the potentially devastating impact of your 
adversary’s evidence.  You are vetting, head on, the opposing counsel’s evidence and theories 
long before you walk into the courtroom.  
   


A. The Facts 
 
The “Facts” section of the North Star Plan should include facts derived from your client, the 
witnesses and documents, including photographs and videotapes.  To determine the facts of your 
case, the starting point begins with client discussions.   
 
Client’s Version of Events:  From the very first meeting with your client, start gathering 
information about what happened in the incident that caused the client’s injuries.  I write down 
every relevant fact about the incident, every witness’s name and what each witness supposedly 
knows about the incident.  You need to press your client to get every detail about how a car crash 
occurred and press them hard on comparative fault issues (e.g., were you wearing a seat belt?).  
 
Put your client to work and make the client write down every detail about the incident, including 
identifying all witnesses who have relevant information about any issues in the case.  When you 
force your client to sit down and write down their version of key case facts, you will invariably 
uncover key information (and missing information). 	
 
Accident Report:  In a car crash case, you should carefully review the accident report for witness 
names and facts relating to the crash.     
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Key Documents:  You should identify and obtain all documents necessary to prove your case.  
Upon receipt of each document, you should determine whether it is relevant to your case, and 
whether it is helpful or harmful to your case (and to what degree).   
 
Defense Admissions  
 
If you obtain a key concession or admission by the defense in their written discovery responses 
or deposition answers, insert them into your North Star Plan. 
 
With every piece of information you gather in the investigation and discovery process, you need 
to determine how this fits in with your case, good or bad.  Upon receipt of every document, 
every witness statement or other information, you need to integrate this into your case to see how 
it fits.  
 


B. The Witnesses 
 
Fact Witnesses 
 
You need to identify all fact witnesses in your case and include them in your North Star 
Plan.  You will not need to depose all of these witnesses or otherwise call them at trial, but you 
should include them in the North Star Plan so that you can assess each individual witness’s 
viability as a trial witness. 
 
With regard to the fact witnesses, determine, as best you can, what relevant information the 
witness can provide in the case.  If you are unsure about what the witness knows, have your 
investigator call the witness.  There is no need to spend money taking the deposition if the 
witness has nothing to add to your case; and, if the witness is bad for your case, you should not 
deliver the opposing counsel a favorable witness by setting the unfavorable witness’s deposition.  
The North Star Plan helps you evaluate what discovery to perform, when and why.   
 
Witness Evaluation 
 
You should provide an objective assessment of each witness and how each witness can help or 
hurt your case.  You should grade them as an A, B or C (if D or below, don’t use them).  Your 
assessment should include the substantive nature of their testimony, their demeanor and 
appearance.  In short, you are assessing the quality of each witness.1    
 
After every deposition, you should summarize the witness’s testimony and record your 
assessment of how these witnesses will present at trial (what is their potential “jury 
appeal”?).  Trust me, you’ll forget about your impression of the witness 1 year after the 
deposition when you’re 2 weeks out from trial and trying to determine who you will call at trial.  
For example, in a recent pool drowning case involving the drowning death of a young boy, we 
convinced ourselves that we should call the property management company’s CEO as the first 
																																																													
1	Criminal investigations:  You should do criminal investigation of the defendants and your clients.  Moreover, you 
should do the same for each key witness in the case.  You don’t want to be blindsided with a relevant felony 
conviction on one of your key witnesses. 	
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witness in our case-in-chief.  However, when I went and looked at my witness summary of the 
CEO, I saw where I had graded him as an “A” witness who had a British accent and exuded 
credibility and high jury appeal.  Based upon my review of the North Star Plan, I decided that it 
would be a big mistake to lead with this witness. 
 
The witness assessment is an important part of the North Star Plan.  You have a unique, firsthand 
opportunity to assess whether the witness is friendly or hostile, confident or arrogant, straight 
shooter or evasive.   
 
Expert Witnesses 
 
Of course, the case issues will define what expert you’ll need to hire.  Just as with fact witnesses, 
you should objectively evaluate the strengths and weaknesses of all experts.  Moreover, I 
typically do a “side-by-side” evaluation of each expert’s competing opinions to consider whose 
opinion makes the most sense.     
 


C. Documents and Records 
 


Key Documents:  In every case, we have a “Key Documents” section in the North Star Plan.  
These are the significant documents that are central to the case (on either side).  You need to 
determine whether the documents are admissible and, if so, how you will get the documents into 
evidence.   
 


§ Plaintiff’s Documents:  For every document that you intend to use at trial, you need to 
identify exactly what purpose the document serves. Is it admissible?  Does it help you?  
Does it have the potential to hurt you?  Who will the document be introduced through?  If 
the document is subject to an evidentiary attack, always research the evidentiary 
foundation for the evidence.   


§ Defense Documents:  You should identify every document and every entry that the 
defense could use against you.  With every defense document, you need to develop a 
“response” to the document and how you can blunt the negative impact of the document.  
The “response” portion of your North Star Plan is one of the most critical portions of the 
plan as you scrutinize the impact of each piece of adverse evidence and, importantly, 
decide how you are going to neutralize the bad evidence. 


 
D. The Law  


 
You should include a summary of the applicable law that relates to your cause of action, the 
evidentiary issues in the case and any other legal issues specifically relevant to your case. 
 
Rules of The Road 	
 
From early in your case, you need to determine the safety rules and laws that apply to your 
case.  Once you have identified the key rules that are applicable to your case, write them down in 
the “Rules of the Road” section of the North Star Plan.  This will help you frame the liability 
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portion of your case.  It will also help guide your discovery efforts, including what depositions to 
take and what questions to ask the liability witnesses. 
 
What are the rules of the road that relate to your case?  Are they the Florida Statutes on proper 
driving?  Nursing home regulations?  Common law standards of care?  Policies and procedures 
of the defendant? 
 
You should determine who made the rule (e.g., Florida Legislature) and how the rule is designed 
to keep members of our community safe.  The jury will appreciate safety rules created to keep us 
safe from harm.  Some examples of Rules of the Road, include: 
 


• Nursing Home:  In nursing home cases, there are a myriad of regulatory and statutory 
rules and laws that mandate certain behavior towards our elderly.  The public policy 
reason for the rules is the safety of our elderly citizens.  You will find these rules of the 
road in 42 C.F.R. 483 (“OBRA”) and Chapter 400, Fla. Stat. (Nursing Home Resident’s 
Rights Act).   
 


• Automobile:  Chapter 316, Fla. Stat. 
 


• Premises liability (slip and fall):  Look at building codes, including the Southern Building 
Code 
 


• Trucking:  FMCSR, Chapter 391 
 


• U.S. Consumer Safety Product Safety Commission guidelines 
 


• Chapter 515, Fla. Stat. (Florida’s Pool Safety Act) 
 


• ANSI standards:  ANSI develops voluntary consensus standards for products, services, 
processes, systems and personnel in the U.S.  
 


• ASTM standards:  ASTM International develops and publishes global voluntary 
consensus technical standards for materials, products, systems and services.  


 
• NFPA 101 life safety codes: This is a consensus standard used in the U.S. relating to 


construction features necessary to minimize dangers from the effects of fire. 
 


• Common law rules:  Even where the federal and state governments have not enacted 
safety laws and rules, the common law typically fills the void by imposing a duty of 
“reasonable care” in all matters that relates to the safety of others.   


 
Write these rules down and use them throughout your entire case.  You will need to demonstrate 
how these rules were broken and, of course, how they resulted in injury to your client.   
 
 
Jury Instructions 
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We often don’t even think about the jury instructions until right before trial as we are going 
through the Court’s pre-trial checklist.  However, the jury instructions are many times the best 
summary of the law relating to your case and, therefore, should be included in your North Star 
Plan from the outset. This will help you frame the issues in your case and help focus your 
discovery efforts.  Once you know what evidence you will need to win your case, you will then 
go out to find the evidence supportive of each element of your case.   
 


E. The Evidence is Now Collected--So What are the Strengths and Weaknesses of Your 
Case?  


 
We spend years searching for, discovering and obtaining evidence in your case.  We spend so 
much time developing our side of the case that we become imbued with “our side” of the facts.  
We become biased, non-objective assessors of the truth.  How could a jury see the evidence 
differently than the way we do?  This is a common problem we must all fight.   
 
At some point in our legal careers, we have all been summarily dismissive of the defense 
positions in our cases.  We feel that all we need to do is tell the jury about the unassailable 
righteousness of our case and we will win.  The jury will surely understand that the defense 
positions are baseless nonsense.  How many times has a plaintiff’s lawyer said, when asked 
about the defense position on the plaintiff’s case, “Oh, it’s all BS... the jury will never buy 
it.”  When I hear this, I realize that the lawyer will likely lose at trial (or not obtain as favorable a 
verdict as they could have obtained with a more sober, objective assessment of the defense 
strengths).   
 
With the North Star Plan, you are in a constant state of inputting and integrating new evidence, 
seeing how it fits into your case framework, weighing the evidence and considering the 
credibility of each piece of evidence.  You are pitting inconsistent views of the evidence against 
each other and trying to determine what makes the most sense.  What will the jury (or judge) 
most likely believe?  Is there any evidence or argument we cannot overcome?  This is a very 
fluid process that takes time to develop.  
 
Your assessment of the evidence is arguably the most important part of the North Star Process. 
You need to continually challenge the evidence and your assessment of the evidence.  Get out of 
the comfort zone of “your facts”.  What if you were the defense lawyer on the case—how would 
you attack your case?   Frankly, you should spend more time working the “opposing” side of 
your case than your side of the case. If you cannot address the other side’s strengths –your 
weaknesses—then you’re doing yourself and your client a huge disservice.   
 
Case Strengths—The Easy Part  
 
This is the fun part of your case, where you develop your case theme and organize and assemble 
your evidence.  You will write down the (a) favorable evidence in your case and how it supports 
your position; (b) how will you introduce it into evidence?; (c) any admissibility issues relating 
to the evidence.  You should start doing this from the beginning of your case so that, by the time 
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you are several weeks out from trial, you’ve developed your opening statement (and closing 
argument).   
 
Case Weaknesses--If you were opposing counsel, how would you win your case? 
 
There is more than just “your side” of the case.  The “other side” is where you need to spend a 
lot of time.  You need to think about every argument the opposing counsel may use at trial.  
Think about how you would win the case if you were the opposing side’s lawyer.  Focus on the 
adverse evidence and how you’d marshal their evidence at trial.  Anticipating and addressing 
your case weaknesses is undeniably one of the most important parts of the North Star Plan.   
 
You need to challenge every single theory of your case; every piece of evidence; every 
inference; every argument; every witness.  Even if you haven’t heard a potential argument from 
the defense in depositions or at pre-trial hearings, you should expect that the opposing counsel 
will bring the arguments at trial.   
 
One way to do this is to prepare your best opening statement and, then, attack your case and put 
holes in your case.  You must find a way to plug the holes or risk losing the case.  You need to 
identify and write down every single weakness in your case, no matter how big or how small.  I 
can remember meeting with David Ball several years ago about the rape of a disabled woman in 
a group home.  I thought my case was strong, notwithstanding the weaknesses I was aware of.  I 
had worked very hard developing a winning argument and felt like I had bullet-proofed my case.  
I had my power point presentation ready and all I needed (and wanted) was positive affirmation 
of the great case I had put together.  For the first few hours of our meeting, David Ball and his 
partner literally poked holes in every one of my arguments and case theories.  They deflated my 
case, my ego and my psyche.  I pushed back with the “strengths of my case”; they pushed back 
harder with the weaknesses of my case.  After tearing the case down, we incisively addressed 
every problem in the case and developed a plan for every individual weakness in the case.  By 
the end of the day, we had reconstructed the case into a strong case that was trial-ready.   
 
Avoiding your case weaknesses is a recipe for losing.  Keeping your head in the sand about the 
problems in your case is comfortable and painless.  However, at some point, you will be forced 
to face the weaknesses in your case.  You absolutely do not want to face the problems with your 
case for the first time at trial, likely during your opponent’s opening statement. So, why put off 
the inevitable?  Deal with the negative aspects of your case early and throughout the entire case.   
 
This is where the most important work in your case occurs.   From the outset of your case, you 
need to start identifying your case weaknesses.  After you file the complaint, you will hear 
arrogant defense lawyers tell you about the weaknesses in your case.  You will hear them ask 
questions in depositions that will clue you in to their case positions.  You will be able to figure 
how they view your case weaknesses.   
 
Response to Case Weaknesses—Eliminate, Mitigate or Embrace 
 
You have anticipated the defense’s arguments and written them down in your North Star Plan 
(by the way, you must assume that the defense will learn of every negative fact in your case, so 
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write them down as well—don’t hold back!).  From the beginning, identify the case weaknesses, 
both legal and factual, and determine whether you can eliminate them from the case.  My 
partner, Keith Mitnik, recently wrote a book titled Don’t Eat The Bruises.  After years of trying 
over 100 cases to verdict, the one thing Keith kept seeing, time and again, was a failure to “deal 
with” the negative issues in the plaintiff’s case.2  He determined that you must deal with the 
negative facts and issues in your case head on and either (a) eliminate them (via motion in 
limine, motion for partial summary judgment, etc.); (b) mitigate them; or (c) embrace them 
(make the bad fact yours).  
 
Keith recently wrote the following about case preparation, which is critical to the North Star 
process:  
 


“Before trial, you've got to figure out the "Whys". Why are you right? Why are they wrong? Jurors want 
the why, especially if they are going to sign off on a big verdict.  
 
Before trial, ask yourself - Why are we right and why are they wrong - on every key point of contention. It 
will help you frame the case, pick the right power words & phrases, and come up with winning questions 
for your case. It will also help you identify case specific voir dire questions and craft a winning opening 
that will swallow up the defendant's case.   
 
Here are two examples.  
 
Why #1:  They say the Fed Ex truck had its left turn signal on when our client, who was driving a 
motorcycle, tried to slingshot around him on the left. We say the Fed Ex driver was pulling over on 
the right side of the road to deliver a package, with his right turn signal on, when he changed his mind and 
suddenly turned left, as our client was passing on the left. Why are we right and why are they wrong?   
  
Answer: Who, in their right mind would try to pass a big truck on the left, if the big truck had its left turn 
signal on, particularly if the person was on a motorcycle, fully exposed, with no helmet on?  What makes 
more sense - their story, or that the truck was pulling over in front of a house on the right to deliver a 
package, realized it was the wrong address, and suddenly veered left, not seeing the small motorcycle going 
around him on the left?  
 
Why #2: They say the crash didn't cause our client any lasting harm.  We say it did. Why are we right and 
why are they wrong?   
 
Answer: Common sense versus coincidence. Our client was getting along fine before the crash, with no 
doctor visit or treatment for neck pain. At the moment of the crash, she experienced neck pain and went to 
the ER. She has had neck pain ever since, requiring doctor visits and treatment. Is the fact that these neck 
problems and treatment started at the moment of the crash all just a big coincidence? Or, does common 
sense tell us the problems are likely related to the crash?  
  
The jurors will be asking themselves, "Why?"; we need to have the answers ready, before they get their 
summons.” 


In a personal injury context, the defense pushes the “pre-existing” condition causation argument.  
Relentlessly.  They cannot help it; and, it oftentimes works.  However, the pre-existing condition 
defense can be mitigated and, in some cases, you can make these conditions “favorable” facts.  


																																																													
2	After trying many cases with Keith, I can honestly say that he’s one of America’s best trial lawyers.  He has an 
unparalleled passion to find justice for our clients and an all-consuming desire to improve his practice and the skills 
of trial lawyers across the U.S. 
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In cases involving nursing home residents who developed pressure sores at the nursing home, the 
defense often argues that the sores were “unavoidable” because the client was a “train wreck” 
with pre-existing co-morbidities, including diabetes which made her more susceptible to 
developing pressure sores.  The defense argues that the sores were “unavoidable” (and 
inevitable).  However, the only way the “unavoidable” defense works is if the defense can prove 
that the nursing home staff did everything possible to prevent the onset of the pressure sores, 
including turning/repositioning, providing appropriate nutrition and keeping the resident clean 
and dry.  If the defense cannot prove that, then the unavoidable defense fails.  More importantly,   
the “diabetes/poor blood flow” defense is a favorable plaintiff’s argument because, since the 
nursing home was aware of the resident’s diabetes and arterial blood flow problems at the time 
of the resident’s admission to the nursing home, then the facility was on notice of the resident’s 
high risk of pressure sore development and, therefore, the facility had an obligation to provide a 
heightened level of care to prevent the onset of sores.   


F. Pre-Trial Methods of Dealing with Bad Evidence 
 
My good friend and outstanding appellate lawyer, Victor Kline, and I have worked on many 
cases together in the countdown to trial.  I identify every legal and factual problem with the case 
and every way the defense could win at trial.  Victor and I then evaluate what we can do about 
each and every bad fact in the case.  We spend an inordinate amount of time vetting the bad facts 
and adverse legal issues facing us.  We then perform the necessary legal research to see if we can 
eliminate the bad facts.   
 
Even with the plaintiff’s favorable evidence, we are assessing ways to bulletproof the 
admissibility of “our” evidence.  We work hard to make sure our good evidence is introduced at 
trial.  The following are some of the ways we deal with the adverse evidence that is irrelevant or 
unfairly prejudicial.     
 


Ø Motion for Partial Summary Judgment 
 
There are many defenses that should be challenged before trial.  For instance, if the defense 
raised a Fabre defense without identifying the third party responsible for your client’s injuries, 
you should move for partial summary judgment on this issue to avoid an “empty chair” defense 
at trial.   
 


Ø Motion In Limine—Blocking the Bad Evidence, Establishing Ground Rules and Setting 
Boundaries 


 
Trial is on Monday. You’ve taken dozens of depositions, amassed reams of documents and feel 
like you’re prepared.  Then, on Friday night, you’re struck with that ominous feeling that you’ve 
forgotten something. Then, it comes to you—you forgot to file the motion in limine on a key 
piece of the other side’s attack on your case.  The attack is irrelevant and it fails under the 90.403 
substantially more prejudicial than probative test.   You bring it up with the judge before voir 
dire, but he decides to “let it play out” to see what happens and, then, the opposing counsel drops 
the objectionable evidence on you and, by the time you object, it’s too late.   The jury has heard 
the objectionable evidence, sees you jump up and approach the bench and, unfortunately, the 
damage has been done.  You are now behind and losing.   
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With every problem in your case, you need to ask whether there is a legal basis to prohibit the 
defense from using it.  Can you eliminate it with a motion in limine?  If the evidence is “unfairly 
prejudicial” under a 90.403 analysis, then you should file a motion in limine to prevent the jury 
from hearing it.  You do not want to wait to deal with this during trial as (a) the judge’s attention 
span is limited and the likelihood of a bad ruling is heightened and (b) the jury may be exposed 
to the bad evidence forcing you to jump up and object, approach the bench and telegraph to the 
jury that there’s something you’re trying to hide from them.   To avoid the negative impact of 
unfairly prejudicial evidence, you need to be proactive and file a motion in limine to block it 
from being introduced at trial.3    


 	
Don’t ever assume the opposing counsel won’t use a piece of bad evidence against you. You 
must assume that opposing counsel knows about every bad fact in the case and will use it against 
you.  Therefore, you should run the adverse evidence through the colander of the motion in 
limine hearing.  The evidence may be subject to a 90.403 probative vs. unfair prejudice argument 
or it may simply be wholly irrelevant to any issue in the case.  You should develop an ongoing 
list of all in limine items early in the case and keep in this in the Motion in Limine section of 
your North Star Plan.   
 
The motion in limine hearing should be set 1-2 weeks before trial.  This is where you will win 
many of your trials.  And, even if you lose on an evidentiary matter at the hearing, you have now 
heard how the opposing counsel intends to use the adverse facts.    
 
Here are some examples of the importance of motions in limine-- 
 


Ø Ground rules matter.  
 


I represented a man who drove his motorcycle into the back of an SUV.  My theory was that 
the defendant driver made a sudden and unexpected lane change, jammed on her brakes to 
make a right-hand turn, giving my client no way to avoid colliding with the SUV.  My client 
was thrown from his motorcycle onto the pavement, suffering a closed head injury.   By the 
way, he was not wearing a helmet at the time.  To make matters worse, just prior to the crash, 
he had been at a bar in Deland where he had consumed “2 budweisers”.  Very tough case.   


 
We spent many days preparing an Omnibus Motion in Limine to prohibit the defense from 
raising the issues of alcohol consumption, spending time at a bar and, because we agreed to 
bifurcate the trial, failure to wear a helmet (the law said the helmet issue went to mitigation 
of damages as opposed to comparative fault).  We had a 6-hour motion in limine hearing 
over 2 days.  In the end, the judge ruled that the defense could not mention anything about 
my client’s drinking beer, being at a bar or not wearing a helmet.  Moreover, the Court ruled 
that the defense could not introduce evidence through the FHP troopers of the ultimate 


																																																													
3	The purpose of a motion in limine is to “prevent the introduction of improper evidence, the mere mention of which 
at trial would be prejudicial.”  Buy-Low Save Centers v. Glinert, 547 So.2d 1283 (Fla. 4th DCA 1989); Rosa v. FPL, 
636 So.2d 60 (Fla. 2nd DCA 1994)(A motion in limine is similar to a protective order in that it seeks to prohibit any 
reference to offending evidence at trial by first having its admissibility determined outside the presence of the 
jury…”). 	
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issue—“who’s at fault?”  This was a huge win for us and helped us establish the ground rules 
for trial. 


 
At trial, however, the defense violated the in limine order by inquiring of the venire whether 
they wore helmets when riding bicycles; he asked my client’s friend (who was riding with 
my client on the date of the crash) whether he was “celebrating” his birthday at the bar 
(“Dale’s Ales”) on that Saturday, the day of the crash.  After the reference to the bar, we 
approached the bench and asked the judge for a mistrial due to the litany of violations made 
by the defense lawyer.  The Court denied our motion, but the damage had been done—the 
jury saw us jump up after the 3rd in limine violation and was sure we were hiding 
something.  Our next witness was a 30+ year trooper with accident reconstruction 
expertise.  Before he entered the courtroom, I had the defense lawyer agree not to ask the 
trooper the ultimate question—“who do you believe was at fault for the crash.”  The direct 
examination went fine.  On cross examination, the “win-at-all costs” defense lawyer asked 
the trooper his “impression” of who was at fault and, when he said the defendant did nothing 
wrong, the damage was irreversible.  We asked for mistrial and got it.   
 
One month later, we had a hearing on our motion for sanctions.  After an intense evidentiary 
hearing, the Court granted our motion and issued the most severe sanction—striking of the 
defendant’s pleadings.  We thereafter had a damages-only trial, which was great for us 
because there was no reference to how the crash occurred, including our client running into 
the back of defendant’s SUV.  The result was a significant 7-figure verdict.  The 5th DCA 
upheld the verdict, including the striking of defendant’s pleadings.   
 
The reason I tell you this long story is because, without the North Star Plan and process, I 
would have never had the 6-hour hearing, obtained a favorable pre-trial ruling or the great 
trial result.  After every deposition, I recorded my views on the defense attacks on my case 
and identified the damning evidence that needed to be kept out of the courtroom.   
 
We have all seen unscrupulous defense attorneys push the envelope at trial, including 
presenting unfairly prejudicial evidence.  If that happens, the plaintiff’s lawyer is on the 
horns of a dilemma—(a) move for mistrial and try the case all over again, after having shown 
the defense our game plan; or (b) roll the dice and “hope” the jury doesn’t hang their hat on 
the unfairly prejudicial evidence.  If you take care of these critical issues before trial, you 
have bullet-proofed your case for trial, and appeal.   
 
Here are some more examples of the North Star Plan’s use of Motion in Limine. 


 
Ø “Commensurate with” (using the law)— 
 
We had a pool drowning case in which a 5-year old boy drowned at a villa when he exited 
the sliding glass door leading to the pool area in the early morning hours of the family’s first 
night at the villa.  Our primary argument was that the sliding glass door had a defective alarm 
that allowed the young boy to walk into the pool area unnoticed.  The villa was under the 
management of a large corporation that managed nearly 500 condos and town homes.  At the 
motion in limine hearing, the defense argued vigorously against our introduction of evidence 
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relating to the size of the defendant corporation or the # of units it managed.  The defense 
argued that I was trying to introduce evidence of the company’s wealth, similar to a punitive 
damages claim, which was not permissible under the law.  After reviewing the premises 
liability law in my North Star Plan, I kept coming across the 2 words “commensurate with” 
which defined the duty owed by a premises owner to an invitee.  The standard of care/duty 
was defined by what the business owner does on its premises.  We argued that this large 
property management company was in the business of advertising to people from out-of-state 
to stay at one of their many units when visiting Orlando’s theme parks.  It was described as a 
“home away from home” with “resort-like amenities”.  However, I focused the Court’s 
attention on the “duty” issue and argued that 2 words—“commensurate with”—defined the 
level of care that the defendant owed my clients who were renting a villa for several days 
while visiting theme parks with their children.  In the end, the Court ruled that I was 
permitted to introduce evidence about the property management company’s size and the 
nature of its business to establish the duty of care owed to tenants.  This was a game 
changer.   
 
Again, the time-consuming, arduous task of working on the “law” section of the North Star 
Plan allowed us to be in a position to win this hearing.   


 
Ø Alcohol and Unfair Prejudice 


 
In a recent brain injury case I tried, one of the big issues was where my client had been prior 
to the crash.  Before being struck on his motorcycle at 2:00 a.m., he had been at a bar with 
his friend celebrating his birthday.  The plaintiff allegedly had 1-2 beers while at the 
bar.  After the plaintiff and his friend left the bar, they had a road rage altercation with the 
defendant, who was driving a car and ultimately struck the plaintiff, resulting in serious brain 
injuries.  A significant motion in limine issue was keeping out any reference to where the 
plaintiff and his friend had been prior to the crash.  My position was that, without any 
toxicology evidence of impairment, any reference to the plaintiff being at the bar and having 
beers was unfairly prejudicial (90.403) to my client and should not be admitted into 
evidence.  After not finding any Florida law to support our position, we found a 1967 case 
from Pennsylvania where the trial court prohibited defendant from introducing evidence that 
the plaintiff had been at the Crazy Horse Saloon and had consumed 3 beers because there 
was no evidence that plaintiff was impaired which may have contributed to the crash.  The 
judge found the Pennsylvania case facts similar to our case and ruled that the defense could 
not introduce evidence of our client consuming beers or that he had been at a bar prior to the 
crash.   


 
By the end of your case, you should have identified all the bad facts and unfairly prejudicial 
arguments.  When I discover a bad fact or argument that should be blocked, I include the item in 
the Motion in Limine section of the North Star Plan (along with a summary of the basis for its 
exclusion).  If you keep a running list of MIL issues, you’ll be well positioned to preclude the 
admission of such evidence.  And, you won’t miss an opportunity to keep out the unfairly 
prejudicial evidence.  Do not treat it as an afterthought in your trial preparation.  
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Eliminate the “Conduit Claim” 
 
If you don’t prevail on your motion in limine, consider carving out the bad claims from your case 
that would make bad evidence properly admissible.  Once you remove the claim and the conduit 
for the bad evidence, you can then move to prohibit the introduction of the previously admissible 
evidence.  	
 
If your damages claim serves as the conduit for the entry of highly prejudicial evidence into the 
case, then you should consider dropping the claim.  For instance, your client was involved in a 
severe rear-end crash, resulting in a herniated disc at the C4-5 level, ultimately requiring 
surgery.  You have over $100,000 of past and future medical expenses.  You have a significant 
pain and suffering claim.  And a substantial loss of consortium claim.  But, you insist on holding 
on to the loss of earning capacity claim because your client is out of work.  Unfortunately, your 
client was laid off twice in the past 5 years for smoking marijuana on the job.  Obviously, the 
defense is going to jump on this problem as it may show an inability for your client to gain 
employment in the future.  The value of the loss of earning capacity claim is $85,000.  The right 
decision is likely to drop the loss of earning capacity damages claim to avoid the marijuana use 
from dragging down the rest of your damages.   
 
Now, I recognize that you may be asking yourself, “all of this is great advice for a jury trial, but 
we have bench trials in divorce cases.”  I would apply the same rules to a bench trial.  Here’s 
why.  You should still force the judge to reject from his or her consideration any inadmissible, 
unfairly prejudicial testimony or documents.  If the judge refuses to reject such evidence, you’ve 
created a basis for appeal.  Moreover, even if the evidence is ultimately admissible, you have 
shown the judge “your version” of the negative evidence so that, by the first time the judge has 
heard it, he or she has already heard your position on such evidence (as opposed to hearing it for 
the very first time from the opposing counsel when it could have a devastating impact on your 
case). 
 


G. Key Words, Phrases, Analogies and Case Themes—Descriptive Words Matter  
 
Every case can be synthesized down to key words, memorable phrases and descriptive 
analogies.  It takes time to develop and vet these key words and case themes.  They can come to 
you while you’re driving down the road, when you are talking with a friend about the case or 
reading an article in the newspaper that triggers something about your case.  When these “aha” 
moments occur, you need to capitalize on it and record it.  Think about how you can use key 
words to describe your case.  What do the words you are using in the case really mean?  
 
Here a just a few examples:   
 


Ø “Profits over people”:  By knowingly and systemically understaffing the nursing home 
facility, the nursing home placed its drive for profits over the well-being of its residents.   


Ø “Crash” or “collision” (not “accident”):  We should never use the word “accident” 
because it connotes an unplanned event or something that occurs by chance.  In other 
words, no one meant to cause the accident.  Use the words “crash” or “collision.”  Embed 
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these words in your North Star Plan so that you don’t slip up at trial and use the 
“accident” word.  


Ø “False sense of security”:  we used this to describe a rental property that had a faulty 
alarm system.  The family was duped into believing the alarm was properly working and 
that it would warn them if their young children went into the pool area.   


 
You must develop a theme that the jury will peg their decision to.   
 
By installing the key words that best describe your case theory into your North Star Plan, it will 
become a natural part of your case lexicon and will allow you to powerfully present your case to 
the jury.   


 
H. Damages  


 
You need to spend a lot of time with your client to fully understand and appreciate her injuries, 
losses and suffering.  I recommend that you call the client on a periodic basis, just to check in 
and touch base.  Ask her how she’s doing with her injuries?  How much time has she missed 
from work?  Ask her to describe the restriction and limitations on her life—what things she 
cannot do and what things she cannot do as well as before the accident?  You want your client to 
candidly and vividly describe every aspect of her injury on her life.  Ask your client to keep a 
journal on how the injury has impacted her daily life.  The frequency and intensity of pain.  
Depression.  All the problems associated with the injury—big and little.  
 
You should also spend a lot of time with those who know the client best and have an eyewitness 
view of her injury-related losses.  Every time you hear an anecdote or vignette describing her 
losses, however trivial it may seem, you should record it in the North Star Plan’s Damages 
section.  Record it or lose it.   
 
You need to spend time with your clients and get their stories about how the injury has impacted 
their lives.  Then, immediately, integrate the most descriptive stories into your North Star Plan.  
It will strengthen the damages side of your case.  
 


I. Order of Proof 
 
With the grading and assessment system relating to the witnesses, you will develop a good idea 
about who you should put on the witness stand and when you should call them to the stand.   


 
J. Demonstrative aides 


 
The North Star Plan is invaluable in providing you with the insight about what demonstrative 
aides would work best in your case.  As you are deeply immersed in the facts of your case, you 
will inevitably develop potent ideas about demonstrative aides. 
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K. Deposition Summaries 
 


As soon as a deposition is finished, I recommend that you prepare a 2-4 sentence summary of the 
deposition when you get back to the office and insert this information in the Witness section of 
the North Star Plan.   This is the best time to do this because the witness’s testimony is fresh on 
your mind.   
 
This process of summarizing the deposition testimony will also help you determine the next steps 
in discovery.  We have all been in depositions and learned of new information and documents 
that we need to obtain, either documentary or testimonial (or both).  This is why the North Star 
Plan is an ever-evolving document, containing all of your thoughts, ideas, and plans in one place.   
 
You should do a summary of your deposition, including page and line designations, upon receipt 
of the deposition.  If you don’t do it then, it will likely wait until the end of the case.   


 
L. Opening Statements and Closing Arguments 


 
Once you start receiving factual information about the case, you should start writing your 
opening statement and closing argument.  You should input all key facts, themes and key words 
into your opening and closing.     


 
M. Collaboration—Brain Storming Works 


	
Brain storming your case is an often overlooked but vital aspect of case development.  
Collaboration fosters creative thinking and good ideas. A free-wheeling discussion with your 
partners, staff, court reporters, family or anyone else with an interest in your case inspires good 
ideas.   It is surprising to me how often I obtain valuable information from one of my partners in 
a hallway conversation about the case.  When you get this information, you need to immediately 
include it in your North Star Plan.  


Every case needs a fresh set of eyes and ears.  Oftentimes, we view our case and our evidence in 
a 1-dimensional manner, not wanting to hear about the negative or troublesome aspects of our 
case.  We become controlled by confirmation bias and see what we want to see and hear what we 
want to hear.  We summarily dismiss any negative aspect of our case.  Unfortunately, if we don’t 
consider the other side’s positions and arguments, we will lose credibility with the jury and, 
many times, end up with an unfavorable verdict.   
 
I believe collaboration is critically important to developing case themes.  Feedback on your ideas 
will help calibrate your view of the case.  You can get this feedback from various sources-- 
 


Ø Focus Groups:  You should use focus groups to help you distill the issues in the case to 
easily understood facts.   


Ø Brainstorming sessions with staff—We sometimes use our own staff to assess the quality 
of our plaintiffs (as witnesses) and assess the strengths and weaknesses of our cases.  This 
is a free way to test drive your case.   


Ø Roundtable discussions with your partners—You should sit down with other lawyers in 
your firm and lay out both sides of the case to them.    
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CONCLUSION 
 
In the end, the North Star Plan is a time-tested trial evidence system.  It will help you determine 
what gets in and what stays out of the courtroom.  This process of developing the North Star Plan 
will help you achieve better results for your clients.  If you work this process all the way through 
your case, favorable trial results will come. You will be more prepared and sleep easier, knowing 
that you have done everything possible to prepare your case and, importantly, anticipate and 
prepare for every possible landmine in the case.   
 
Every case is an evolving process of documenting key information and ideas about trial 
preparation.  You will modify, add to and delete information as you go through this process, 
keeping what works and deleting what doesn’t make sense.  It is truly a living, breathing 
dynamic document that forces you to hyper-focus on the best ways to advance your case through 
the discovery process and, in the end, win at trial. 
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IN THE CIRCUIT COURT, THE NINTH JUDICIAL CIRCUIT, 
IN AND FOR OSCEOLA COUNTY, FLORIDA 


 
CASE NO:  2014 CA 001617 ON 


 
HEATHER D. HOUSTON, as Personal 
Representative of the Estate of ALTON 
BECKWITH HOUSTON, deceased, 
and on behalf of his survivors, 
 
  Plaintiff, 
 
vs. 
 
VILLADIRECT MANAGEMENT, 
LLC, a Florida limited liability 
company, 
 
  Defendant. 
 
 / 


 
 
 
 
 
 


 
PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF  


OMNIBUS MOTION IN LIMINE 
 


Plaintiff, Heather D. Houston, as Personal Representative of the Estate of Alton Beckwith 


Houston, deceased, files this memorandum of law in support of Plaintiff’s Omnibus Motion in 


Limine served on September 3, 2015 (and Plaintiff’s First Amended Omnibus Motion in 


Limine), and hereby states: 


I. FACTUAL BACKGROUND 


On Friday, September 21, 2012, Brian and Heather Houston, along with their two young 


children, Alton and Mary, left their home in Tennessee and drove to Orlando for a week-long 


vacation.  The Houstons had previously rented a vacation rental (“villa”) that was maintained 


and managed by Villa Direct Management, LLC (“VillaDirect”).  This vacation rental was 


located within Paradise Palms Resort, at 8957 Cat Palm Road, Kissimmee, Osceola County, 


Florida (the villa was a 1,790 square foot four bedroom, two bathroom unit).  VillaDirect is a 
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property management company that specializes in the management, maintenance and rental of 


villas, condominiums and townhomes in the Central Florida area. VillaDirect’s target audience is 


families who are vacationing in Central Florida to visit the theme parks and other attractions in 


Central Florida.   


Upon arrival in Central Florida, the Houston family went to VillaDirect’s Welcome 


Center in Kissimmee, Florida to check in and get the keys to their villa.  After obtaining the keys 


to the villa from the Welcome Center, the Houstons traveled approximately 5 miles to the villa in 


the Paradise Palms community. 


Before going to bed, Brian Houston armed the home security alarm next to the front door 


by hitting “stay”.  He also observed that the pool fence appeared to be erected around the villa’s 


pool.  After securing the villa, Mr. and Mrs. Houston went to bed in the master bedroom.  Alton 


and Mary Houston slept in twin beds in another bedroom upstairs.   


Early the next morning, Mr. and Mrs. Houston were awakened by their daughter, Mary, 


who informed them that Alton was in the pool.   Upon hearing this, Mr. Houston ran down the 


stairs, out the sliding glass door and onto the pool patio.  He then saw what no parent ever wants 


to imagine—he discovered his 5 year old son floating face down in the pool.  Mr. Houston 


immediately retrieved his son’s lifeless body from the pool and began cardiopulmonary 


resuscitation (CPR) in an attempt to save his son’s life.  Heather Houston called 911 and Osceola 


County Fire Rescue and Osceola County Sheriff’s Office responded to the villa.  Alton Houston 


was emergently transported to Celebration Health Florida Hospital, where at 7:40 a.m. on 


September 22, 2012, he was pronounced dead.  On September 22, 2012, Osceola County 


Sheriff’s Office performed an investigation into Alton Houston’s drowning and determined that 


the pool door alarm and the home security alarm were not working at that time.   
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II. DEFENDANTS MUST SATISFY SECTION 90.403 INQUIRY  
TO PRESENT EVIDENCE AT TRIAL 


 
As the Court knows, “for evidence to be relevant, it must have a logical tendency to 


prove or disprove a fact which is of consequence to the outcome of the action.”  Charles W. 


Ehrhardt, Florida Evidence, Section 401.1, Fla. Stat.   


It  is anticipated that Defendants will attempt to introduce evidence that bears no 


relationship to the material issues in this case or does not pass through the colander of §90.403, 


Fla. Stat., relating to the unfair prejudice of said evidence. Section 90.403, Fla. Stat., provides, in 


relevant part, as follows: 


Relevant evidence is inadmissible if its probative value is substantially 
outweighed by the danger of unfair prejudice, confusion of issues, misleading the 
jury, or needless presentation of cumulative evidence.   


 
Plaintiff submits that the following matters should not be admitted into evidence: 


 
 Alton Beckwith Houston’s Prior Injuries or Medical Treatment   


Defendant should be prohibited from making any reference to or introducing any 


evidence relating to Alton Beckwith Houston’s prior injuries, illnesses and/or medical treatment.  


This includes any reference to any prior dog bite incidents, including but not limited to an 


incident involving a family member’s German shepherd, and any prior injuries sustained 


therefrom by Alton Beckwith Houston.  Such evidence would carry no probative value in the 


case, but would be highly prejudicial to Plaintiff. 


 Cigarette Butts on Back Porch 


Defendant should be prohibited from making any reference to or introducing any 


evidence relating to cigarette butts outside the villa under the lanai of the pool patio area of the 


villa.  Brian and Heather Houston admit that they went outside onto the patio area on Friday, 


September 21, 2012.  Pursuant to Section 90.403, evidence of cigarette butts in this vicinity 
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carries no relevance in this case and the unfair prejudice to any reference to “smoking cigarettes” 


or “cigarette butts” outweighs any potential probative value. 


 Alcohol Consumption   


Defendant should be prohibited from making any reference to or introducing any 


evidence relating to alcohol consumption by either Brian Houston or Heather Houston on Friday, 


September 21, 2012.  The Houstons’ testimony was that each of them had an alcoholic drink at 


the Villa but they did not finish their drinks.  There is no evidence of impairment by either Brian 


Houston or Heather Houston on the evening of Friday September 21, 2012 or at any time prior to 


Alton Houston’s drowning before the Houstons’ 6:59 a.m. call to the 911.  Any reference to a 


“couple of sips” of any alcoholic drink by Mr. or Mrs. Houston on the night before their son 


drowned has no probative value to any issue in the case and would be unfairly prejudicial to 


Plaintiff.  Without any evidence of impairment, evidence of alcohol consumption alone is not 


admissible.  See, Estrich v. State, 995 So.2d 613 (Fla. 4th DCA 2008)(“Probative value of 


evidence showing that trace amounts of marijuana metabolite was present in defendant's blood at 


time of fatal car accident was substantially outweighed by danger of unfair prejudice, in 


prosecution in which defendant was charged with both driving under the influence (DUI) 


manslaughter and possession of less than 20 grams of cannabis; evidence was far too prejudicial 


to admit when a prescribed medication was the likely cause of defendant's impairment); Shaw v. 


Jain, 914 So.2d 458 (Fla. 1st DCA 2005)(“Any probative value of evidence that patient used 


marijuana was outweighed by the prejudicial effect of the evidence in patient's medical 


malpractice action against doctor arising out of carpal tunnel release surgery; repeated references 


in opening statement, during doctors' testimony, and in closing argument made marijuana use a 


feature of the trial”); State v. Hubbard, 751 So.2d 552 (Fla. 1999)(the fact that defendant had his 
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driving privileges suspended in the past, although of slight probative value, was unduly 


prejudicial in prosecution for driving under the influence (DUI) manslaughter); Nichols v. 


Benton, 718 So.2d 925 (Fla. 1st DCA 1998)(evidence of plaintiff’s past or current use of alcohol 


and marijuana was not relevant to any of the damages issues in an automobile negligence action 


involving close head injury; to be admissible, alcohol use must be relevant to some issue in the 


case, such as impairment).  Therefore, the Court should prohibit the defense from making any 


reference to or inferring that the Plaintiffs consumed any alcohol on September 21, 2012. 


 Brian Houston’s ADHD   


Brian Houston admits that he has been diagnosed with attention deficit hyperactivity 


disorder or ADHD.  However, for the same reasoning set for under the “alcohol” limine matter, 


Defendant should be prohibited from making any reference to or introducing any evidence 


relating to Brian Houston’s ADHD as that has no relevance to this action.  There is no evidence 


that Mr. Houston was in any way impaired, on any level, by any ADHD diagnosis.  Under 


Section 90.403, any reference to Mr. Houston’s ADHD would carry no probative value in the 


case, but would be unfairly prejudicial to Plaintiff. 


 Defense Expert’s Comments about Credibility of Plaintiff’s Experts   


It is anticipated that defense expert, John R. Fletemeyer, will attempt to testify about the 


credibility of Plaintiff’s experts, Gerald Dworkin and Paul Kastes, which is not permitted by law, 


improper and unfairly prejudicial to Plaintiff.  It is anticipated that he will attempt to testify 


regarding Plaintiff’s experts’ qualifications, the sufficiency and credibility of the bases 


underlying their opinions and their opinions thereon. 
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 Defense Expert’s Comments about Quality of Osceola County Sheriff’s Office’s 
Investigation on 9/22/12   


 
In his deposition, Mr. Fletemeyer testified that he disagreed with the Osceola County 


Sheriff’s Office’s investigation into the drowning death of Alton Houston.  However, Mr. 


Fletemeyer was not identified as a law enforcement/forensic investigation expert, nor does he 


have the requisite expertise to opine on such matters.  Therefore, Mr. Fletemeyer should be 


prohibited from making any reference to the quality, methodology or performance of the sheriff 


investigators’ investigation of Alton Houston’s drowning death on September 22, 2012.  


 Truthfulness of a Witness   


Any expert opinion as to the truthfulness of any of Plaintiff’s witnesses should be 


prohibited.  Based upon the deposition testimony of John Fletemeyer, it is anticipated that the 


defense expert may comment on the veracity and credibility of Plaintiff’s experts, which is 


prohibited by law.  Such statements are unfairly prejudicial, speculative and bear no probative 


value.  General Telephone Co. v. Wallace, 417 So.2d 1022 (Fla. 2nd DCA 1982); Johnson v. 


Canteen Corp., 528 So.2d 1364 (Fla. 3rd DCA 1988). 


 No Work Order For Security Alarm   


The defense will argue that the absence of any VillaDirect “work order” on the home 


security alarm is evidence that there was no defect or problems with the security alarm on 


September 21, 2012 and that, as a result, Mr. Houston “must have” been guilty of “user error” 


when he armed the home security alarm the night before his son drowned in the Villa’s pool.  


This position is purely conjectural, speculative and inadmissible. Under Florida law, the stacking 


of inferences to reach an essential fact or conclusion is not permissible. LaBarbera v. Millan 


Builders, Inc., 191 So.2d 619 (Fla. 1st DCA 1966)(Inference of the existence of an essential fact 


to be drawn from circumstantial evidence cannot be made the basis of a further inference of an 
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essential fact, unless it can be said that the initial inference was established to the exclusion of 


any other reasonable inference).  In Mount Sinai Medical Center of Greater Miami, Inc. v. 


Gonzalez, 98 So.3d 1198 (Fla. 3rd DCA 2012), the 3rd DCA held that the plaintiff’s engineering 


expert’s testimony that a defect in the hospital’s steps at a bus stop was the cause of her 


husband’s fall was insufficient to prove that such a defect actually caused his fall; the expert’s 


opinion was conclusory and not supported by any discernible factually-based chain of underlying 


reasoning.   The Gonzalez Court cited the Florida Supreme Court’s decision in Arkin 


Construction Co. v. Simpkins, 99 So.2d 557, 561 (Fla. 1957): 


It is elementary that the conclusion or opinion of an expert witness based on facts 
or inferences not supported by the evidence in a cause has no evidential value. It 
is equally well settled that the basis for a conclusion cannot be deduced or 
inferred from the conclusion itself. The opinion of the expert cannot constitute 
proof of the existence of the facts necessary to the support of the opinion. 
 


Therefore, the Court should grant this motion in limine to prevent Defendant’s expert from 


rendering any opinions premised upon the “lack of a work order” fixing the home security alarm.  


Further, all other defense witnesses should be barred from offering any evidence concluding that, 


because there is no work order relating to the home security alarm, then the home security alarm 


must have been operation on September 21, 2012 and Mr. Houston must have improperly 


engaged it before going to bed.  


 “Toes in the Water” 


The defense will contend that the Houstons likely dipped their toes in the pool on Friday 


night, September 21, 2012.  This is purely speculative and specious and, therefore, defense 


should be barred from introduction of any such inference or argument.   Further, for the same 


reasons set forth above regarding impermissible stacking of inferences, any such testimony 


should be barred.  
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 VillaDirect’s “we had more than the law required” position 


Chapter § 515.27, Fla.Stat., sets forth the minimum standards for residential pools.  


These are minimum standards, not an exculpation of liability, and the Defendant should be 


barred from introducing evidence that it “met” the standards under Florida law.  Moreover, this 


is a penal statute that a Florida homeowner is required to comply with to avoid commission of a 


crime.  Therefore, Defendant should not be able to argue or infer, through the introduction of 


testimonial evidence, that its compliance with the statute absolves it of any civil liability.   


 Brian Houston’s Criminal History 


It is anticipated that the defense will attempt to introduce evidence of Mr. Houston’s past 


criminal history which occurred decades ago when Mr. Houston was only 18 years 


old.1  Defense counsel recently provided Plaintiff with the RAP Sheet for Brian Houston from 


the Tennessee Bureau of Investigation.  This document includes the following about Brian 


Houston’s criminal history: 


a. “Theft of Services” (incident date of 2/4/03):  There is no evidence regarding the 
severity of the charges or whether Mr. Houston was actually convicted; 
 


b. “Driving on Suspended License” (incident date of 5/29/99):  There is no evidence 
of any conviction for this charge; 
 


c. “Possession of Controlled Substance” (11/9/96):  From the record provided, it 
appears that Mr. Houston received a misdemeanor conviction for this charge and 
a 10-day sentence (he only served one day); 
 


d. “Aggravated Robbery” (12/6/90):  This matter involved a felony conviction for 
which he received an 8-year sentence; and, 
 


e. “Marijuana sell” (1/30/92):  This matter does not appear to have a conviction. 
 


Lack of Temporal Relevance 


Pursuant to 90.601, Fla. Stat., a party may impeach another party under the following 


                                                        
1 Brian Wyatt Houston was born on March 15, 1972. 
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circumstances:  


(1)  A party may attack the credibility of any witness, including an accused, by 
evidence that the witness has been convicted of a crime if the crime was punishable by 
death or imprisonment in excess of 1 year under the law under which the witness was 
convicted, or if the crime involved dishonesty or a false statement regardless of the 
punishment, with the following exceptions: 


 
(a)  Evidence of any such conviction is inadmissible in a civil trial if it is so 
remote in time as to have no bearing on the present character of the witness. 
 
(b) Evidence of juvenile adjudications is inadmissible under this subsection. 
 


Mr. Houston’s criminal matter occurred over two decades ago (23 and 25 years ago).  In 


his deposition, he testified that about the robbery as follows: 


“24 years ago I was implicated in a robbery charge . . . the charges were not 
dropped. I received 8 year. . . It was a plea bargain. . . I served roughly 18 months 
and was released on parole.”2  
 
Brian Houston was 18 years old when the robbery occurred.  Although he had reached 


the age of “majority” and was technically an “adult” at that time, he was still young very young.  


This criminal matter did not occur when he was 40 years old.  Brian Houston is currently a full-


time student at the University of Memphis where he studies psychology.3  He is married to 


Heather Houston and they had two beautiful children, Alton and Mary.  He has not been 


involved in criminal activity that would warrant any kind of attack or impeachment on his 


credibility in a case involving the drowning death of his 5 year old boy.  See, City of Miami v. 


Ross, 695 So.2d 486 (Fla. 3rd DCA 1997)(there was no abuse of discretion in refusing to permit 


impeachment with convictions that “occurred many years ago”); U.S. v. Solomon, 686 F.2d 863 


(11th Cir. 1982)(No abuse of discretion for trial judge to refuse to admit 20-year old conviction in 


light of other impeachment of witness by defendant).   


                                                        
2 See, page 31, lines 15-25; and page 32, lines 1-14 of Brian Houston’s 12/11/14 deposition.  
3 See, page 13, lines 6-20 of Brian Houston’s deposition.  
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Since there is absolutely no relevant reason for the admission of Mr. Houston’s prior 


criminal history, Plaintiff respectfully requests that this Court rule that defense counsel should 


stay away from this type of impeachment.  


No “Conviction” 


In State v. McFadden, 772 So.2d 1209 (Fla. 2000), the Florida Supreme Court defined 


“conviction” for the purposes of impeachment.  The McFadden Court declared that [u]nless there 


is a final judgment of conviction or an adjudication of guilt, a defendant or witness may not be 


impeached with evidence of a guilty plea or jury verdict.” 


Collateral Impeachment 


In Nationwide Mutual Fire Insurance Co. v. Bruscarino, 982 So.2d 753 (Fla. 4th DCA 


2008), the 4th DCA stated outlined the law on collateral impeachment:   


“This court has held, ‘Impeachment on collateral issues is clearly impermissible.’ 
Strasser v. Yalamanchi, 783 So.2d 1087, 1095 (Fla. 4th DCA 2001). When 
evidence ‘neither (1) is relevant to prove an independent fact or issue nor (2) 
would discredit a witness by establishing bias, corruption, or lack of competency 
on the part of the witness,” it constitutes collateral, impermissible evidence. Id.’” 
 


90.403 Analysis:  Unfair Prejudice substantially Outweighs and Probative Value  


The defense should not be permitted to create a “side show” relating to Mr. Houston’s 


criminal activity from decades ago.  Florida law does not allow such testimony.  See, Grau v. 


Branham, 761 So.2d 375 (Fla. 4th DCA 2000)(No abuse of discretion in excluding evidence of 


expert’s drug abuse because it was more prejudicial than probative).  


 Character Evidence of Defendant’s Employees to Prove Non-Negligent 
Conformity  
 


It is anticipated that the defense will attempt to introduce evidence that the VillaDirect 


employees properly performed their jobs by acting in conformity with their prior on the job acts 


or conduct.  For example, it is anticipated that defense expert John R. Fletemeyer will testify that 
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VillaDirect’s pool tech, Omar Torres, closed up the pool fence when he cleaned the pool in the 


days leading up to the Plaintiffs’ arrival at the subject villa located at 8957 Cat Palm Road in 


Kissimmee, Fl.  This purported testimony would be based upon Mr. Fletemeyer’s observations of 


how he “typically” entered and left the pool area of the subject villa.4  Per Section 90.404, Fla. 


Stat., “[e]vidence of a person's character or a trait of character is inadmissible to prove action in 


conformity with it on a particular occasion”.  Character evidence of any VillaDirect employees is 


inadmissible to prove that said employee, current or former, acted in conformity with his or her 


character in an effort to prove the person’s conduct at a certain time.   


Under section 90.404, Fla. Stat., character evidence is inadmissible, except under certain 


circumstances.  The 3rd DCA articulated the law on character evidence in Smith v. Hooligan’s 


Pub & Oyster Bar, Ltd., 753 So.2d 596 (Fla. 3rd DCA 2000).  In this wrongful death case 


involving negligent security, the 3rd DCA held that it was improper for the trial court to allow the 


bar—Hooligan’s—to offer evidence regarding the deceased plaintiff’s “purported bad character 


as circumstantial evidence of his conduct on the night of his death”.  In support of its opinion, the 


3rd DCA relied upon Section 90.404(1), Fla. Stat. (1997), which provides “[e]vidence of a 


person's character  or a trait of character is inadmissible to prove action in conformity with it on 


a particular occasion,” except in three circumstances: 


(a) Character of accused. Evidence of a pertinent trait of character offered by 
an accused, or by the prosecution to rebut the trait 


  


                                                        
4 It is expected that the defense will attempt to introduce evidence that Omar Torres, the Villa Direct pool technician 
who serviced the subject villa, closed the pool fence and hooked the eye hook to the wall of the villa before the 
Houstons arrived on Friday September 21, 2012.  However, this is based on a recreation directed by defense 
counsel, Defendant’s pool expert John Fletemeyer and Stefanie Vaught (CFO of VillaDirect).  This testimony is 
akin to character evidence to prove the Omar Torres acted in conformity with his prior habits and custom to close 
the fence.   
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(b)  Character of victim.- 
 


1.    Except as provided in s. 794.022, evidence of a pertinent trait of 
character of the victim of the crime offered by an accused, or by the prosecution 
in a homicide case to rebut the trait; or 


 
2.  Evidence of a character trait of peacefulness of the victim offered 


by the prosecution in a homicide case to rebut evidence that the victim was the 
aggressor. 
  


(c)   Character of witness. Evidence of the character of witness, as 
provided in s. 90.608-90.610. 


 
The 3rd DCA recognized that, “[i]n civil actions, character evidence is inadmissible to 


prove that a person acted in conformity with his or her character, i.e., to prove the person's 


conduct. The probative value of such evidence is outweighed by its prejudicial effect.”  Charles 


W. Ehrhardt, Florida Evidence § 404.3 at 154 (1999 ed.).  The Smith Court further held that 


“evidence of a person’s character which is offered only as tending to prove the probability that 


he or she acted in a manner consistent with that character on a particular occasion is generally 


inadmissible.”  Citing, Pino v. Koelber, 389 So.2d 1191 (Fla. 2nd DCA 1980).  In Pino, the Court 


held:  


“[E]vidence of one’s character which is offered only as tending to prove the 
probability that he acted in a manner consistent with that character on a particular 
occasion is generally inadmissible.  The reason for the rule is that when character 
is introduced only as circumstantial evidence of conduct, there is too much danger 
of surprise, prejudice and distraction from the issues.”  Id. at 1193.   
 
Further, evidence of an individual’s habits is inadmissible to prove that the person acted 


in conformity with those habits on a particular occasion or that the custom or habit was actually 


followed on that occasion.  GMAC v. American Liberty Ins. Co., 238 SO.2d 450 (Fla. 1st DCA 


1970).  Therefore, the Court should prohibit the defense from introducing any evidence that any 


of VillaDirect’s employees acted appropriately, in conformance with prior conduct or policies 


and procedures. 
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AAML INSTITUTE PRESENTATION:  USING DISCOVERY AND PROCEDURE TO 
YOUR ADVANTAGE 


 
By:  Joseph D. Hunt, Esq. and Kenneth A. Gordon Esq. 


 
A. Memorandum of Law  


1. Outline of Memo of Law and proposed Final Judgment (they are very similar) begin 


at the initial consultation.  An example of a Memorandum of Law is attached hereto as Exhibit 


“A.” 


2. Copies of any submissions to the court or other tribunal, such as …memoranda of 


law, should be simultaneously provided to opposing counsel by e-mail or delivery of an electronic 


or hard copy.  For example if hand-delivered to the court, a copy should be simultaneously e-


mailed or hand-delivered to opposing counsel.  2-14-01(A1).  See:  Eleventh Judicial Circuit 


Professionalism and Civility Committee and Local Professionalism Panel. (IV)(3) 


3. Attorneys should submit factual or legal argument to a court in a motion or 


memorandum of law and not in the form of an e-mail or letter. Tribunals other than courts, 


however, may permit more informal means than a motion or memorandum of law for the 


submission of factual or legal argument. See:  Eleventh Judicial Circuit Professionalism and 


Civility Committee and Local Professionalism Panel. (IV)(4) 


 4. The time-tested adage that your opening statement is for solely advising what the 


evidence will show and what relief you want, and not a time for argument, may be technically 


true…, however in the real world it is a mistake.   


A Memorandum of Law is in essence your “Opening, Opening Statement.”  There is 


nothing which prohibits you from addressing facts, law and argument, and there is no better vehicle 


to organize these case components, present them to the Court, and use your hearing time to 


reinforce these components and disprove/contrast the opposing sides. 


There is a delicate balance in when to deliver your Memorandum to the Court and opposing 


side.  This is a strategic decision which should be based upon your knowledge of the Judge and 


the opposing counsel.  Ideally you will have your memorandum complete, filed and delivered to 


the Court and opposing counsel in time for them to read it before the hearing or trial; and timely 
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enough to object to the opposing sides’ attempt to provide their Memorandum on the day of said 


hearing or trial.  


B. Pre-Draft Final Judgment   


1. Similar to the Memorandum of Law, the proposed Final Judgment should be started 


early, if not upon inception, in each case. However, this can actually be one document as a 


proposed Final Judgment is essentially your Memorandum of Law, infused with the actual 


evidence admitted at trial or hearing.  It is best practice to have these/this document started early 


in the case, and to periodically work on them as the case progresses.  This practice not only assists 


in keeping you conscious of the “big picture” as the case progresses, but also will saves you a lot 


of time pre-trial since you do not have to start from scratch.     


2. After an initial consultation it is easily within grasp to begin this document.  The 


most efficient way is to have a macro or template in whatever program you use and immediately 


plug in what you know about the case.  As the case progresses, you or a member of staff can update 


this draft with newly discovered issues, witnesses and other evidence.  An example of a proposed 


Final Judgment is attached hereto as Exhibit “B.” 


3. The Court can use your proposed Final Judgment, and it is likely that you will be 


able to do a better job of making this Final Judgment able to withstand an appeal. Also, the 


reporters are full of opinions in which the appeals court overturned the trial court because of 


insufficient findings of fact. A proposed Final Judgment will be your guide to ensuring you address 


the statutory factors as well as ensuring you submit a proposed Final Judgment to the court that 


addresses the statutory factors for the issues in your case. 


 In Cabrera v. Cabrera, 987 So. 2d 753 (3rd DCA, 2008), citing Perlow v. Berg-Perlow, 


875 So. 2d 383 (Fla. 2004) the Court stated that: 


The Florida Supreme Court in Perlow concluded that there was an appearance that 
the trial court did not exercise its “independent judgment in the case,” id. at 390, 
and found that the trial court erred when it entered as the final judgment the 
proposed final judgment prepared by the wife's attorney without giving the husband 
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an opportunity to comment or object. Id. The instant case, however, is factually 
distinguishable. 


 
First, whereas the trial court in Perlow adopted the wife's proposed final judgment 
without making any changes, additions, or deletions, in the instant case, the 
final judgment entered by the trial court was not a verbatim adoption of the 
Wife's proposed final judgment. In the instant case, the trial court determined the 
amount of monthly permanent periodic alimony awarded to the Wife and the 
amount of back alimony the Husband owes the Wife, and inserted these amounts 
into the final judgment. The trial court also added language to its final judgment 
when addressing the financial resources of each party and the amount of back 
alimony owed by the Husband to the Wife. Additionally, the trial court deleted from 
the final judgment language contained in the Wife's proposed final judgment 
pertaining to the payment of monthly permanent periodic alimony. 


 
Second, whereas the trial court in Perlow entered the final judgment without giving 
the husband an opportunity to comment or object to the wife's proposed order or to 
submit his own proposed final judgment, in the instant case, the Husband was given 
an opportunity to object; he sent a letter to the trial court indicating that he was 
objecting to the Wife's proposed final judgment, but failed to identify what he was 
specifically objecting to; and he failed to submit a proposed final judgment. 


 
Lastly, the record before us indicates that the trial court actively participated in the 
final hearing. The trial court's active participation in the proceedings supports our 
conclusion that there is no appearance that the trial court did not exercise its 
independent judgment when entering the final judgment in the instant case. See 
Bryan v. Bryan, 930 So.2d 693, 696 (Fla. 3d DCA 2006). Accordingly, we affirm 
the order under review. 


  Id. at 754. 
 
C. Depositions (Early) 


1. Take the adverse Party’s deposition as early as possible.  This is a foundational 


component of discovery and a failure to do so does a disservice to the expeditious resolution of 


the case.  All too often Parties and counsel to a matter spend way too much time “negotiating and 


posturing” without being cognizant of the basic facts of the case, both discovered and considered.   



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008893668&pubNum=735&originatingDoc=Ideb292654dbf11ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_735_696&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_735_696
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2. The deposition of a party or of anyone who at the time of taking the deposition was 


an officer, director, or managing agent or a person designated under rule 1.310(b) (6) or 1.320(a) 


to testify on behalf of a public or private corporation, a partnership or association, or a 


governmental agency that is a party may be used by an adverse party for any purpose.  Fla.R.Civ.P. 


Rule 1.330 (a) (2).  Emphasis added. 


 Publishing excerpts from the deposition transcript of a party opponent is a very effective 


method of controlling testimony, however: 


 If only part of a deposition is offered in evidence by a party, an adverse party may require 


the party to introduce any other part that in fairness ought to be considered with the part introduced, 


and any party may introduce any other parts.   Fla.R.Civ.P. Rule 1.330 (a) (4). 


3. Any deposition may be used by any party for the purpose of contradicting or 


impeaching the testimony of the deponent as a witness or for any purpose permitted by the Florida 


Evidence Code.  Fla.R.Civ.P. Rule 1.330 (a) (1). 


4. Expert witness depositions: the deposition of an expert is an excellent opportunity to learn 


strategy of the opposing party, as well as find weaknesses in their case. If the expert witness is 


intending to testify at the trial, then you can request a copy of their entire file. Many attorneys are 


under the mistaken belief that their communication with their expert is privileged, but if the expert 


is going to testify, then the correspondence is not privileged. Therefore, it is imperative the attorney 


requests the entire file. Preferably, a subpoena should be issued through a Notice of Production 


from Nonparty so that the expert’s file is produced to you to allow you to prepare for the 


deposition, and again a subpoena is served for the expert to bring their file to the deposition so that 


you receive any additional documents.     


5. Use deposition transcripts for the purpose of preparing for trial including outlining, 


and identifying what an answer should be to each question, and where to find it in the deposition. 


This is especially effective on cross examination of any witness.  


D. Interrogatories and Requests for Production 


1. Interrogatories  
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Rule 1.340. Interrogatories to Parties:  (a) Procedure for Use. Without leave of 


court, any party may serve on any other party written interrogatories to be answered 


(1) by the party to whom the interrogatories are directed, or (2) if that party is a 


public or private corporation or partnership or association or governmental agency, 


by any officer or agent, who must furnish the information available to that party. 


Interrogatories may be served on the plaintiff after commencement of the action 


and on any other party with or after service of the process and initial pleading on 


that party. The interrogatories must not exceed 30, including all subparts, unless the 


court permits a larger number on motion and notice and for good cause. If the 


Supreme Court has approved a form of interrogatories for the type of action, the 


initial interrogatories on a subject included within must be from the form approved 


by the court. A party may serve fewer than all of the approved interrogatories within 


a form. Other interrogatories may be added to the approved forms without leave of 


court, so long as the total of approved and additional interrogatories does not exceed 


30. Each interrogatory must be answered separately and fully in writing under oath 


unless it is objected to, in which event the grounds for objection must be stated and 


signed by the attorney making it. The party to whom the interrogatories are directed 


must serve the answers and any objections within 30 days after the service of the 


interrogatories, except that a defendant may serve answers or objections within 45 


days after service of the process and initial pleading on that defendant. The court 


may allow a shorter or longer time. The party submitting the interrogatories may 


move for an order under rule 1.380(a) on any objection to or other failure to answer 


an interrogatory. 


(b) Scope; Use at Trial. Interrogatories may relate to any matters that can be 


inquired into under rule 1.280(b), and the answers may be used to the extent 


permitted by the rules of evidence except as otherwise provided in this subdivision. 


An interrogatory otherwise proper is not objectionable merely because an answer 


to the interrogatory involves an opinion or contention that relates to fact or calls for 


a conclusion or asks for information not within the personal knowledge of the party. 


A party must respond to such an interrogatory by giving the information the party 


has and the source on which the information is based. Such a qualified answer may 
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not be used as direct evidence for or impeachment against the party giving the 


answer unless the court finds it otherwise admissible under the rules of evidence. 


If a party introduces an answer to an interrogatory, any other party may require that 


party to introduce any other interrogatory and answer that in fairness ought to be 


considered with it. 


(c) Option to Produce Records. When the answer to an interrogatory may be derived 


or ascertained from the records (including electronically stored information) of the 


party to whom the interrogatory is directed or from an examination, audit, or 


inspection of the records or from a compilation, abstract, or summary based on the 


records and the burden of deriving or ascertaining the answer is substantially the 


same for the party serving the interrogatory as for the party to whom it is directed, 


an answer to the interrogatory specifying the records from which the answer may 


be derived or ascertained and offering to give the party serving the interrogatory a 


reasonable opportunity to examine, audit, or inspect the records and to make copies, 


compilations, abstracts, or summaries is a sufficient answer. An answer must be in 


sufficient detail to permit the interrogating party to locate and to identify, as readily 


as can the party interrogated, the records from which the answer may be derived or 


ascertained, or must identify a person or persons representing the interrogated party 


who will be available to assist the interrogating party in locating and identifying 


the records at the time they are produced. If the records to be produced consist of 


electronically stored information, the records must be produced in a form or forms 


in which they are ordinarily maintained or in a reasonably usable form or forms. 


 2. Request for Production  


Rule 1.350. Production of Documents and Things and Entry Upon Land for 


Inspection and Other Purposes:  (a) Request; Scope. Any party may request any 


other party (1) to produce and permit the party making the request, or someone 


acting in the requesting party's behalf, to inspect and copy any designated 


documents, including electronically stored information, writings, drawings, graphs, 


charts, photographs, phono-records, and other data compilations from which 


information can be obtained, translated, if necessary, by the party to whom the 
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request is directed through detection devices into reasonably usable form, that 


constitute or contain matters within the scope of rule 1.280(b) and that are in the 


possession, custody, or control of the party to whom the request is directed; (2) to 


inspect and copy, test, or sample any tangible things that constitute or contain 


matters within the scope of rule 1.280(b) and that are in the possession, custody, or 


control of the party to whom the request is directed; or (3) to permit entry upon 


designated land or other property in the possession or control of the party upon 


whom the request is served for the purpose of inspection and measuring, surveying, 


photographing, testing, or sampling the property or any designated object or 


operation on it within the scope of rule 1.280(b). 


(b) Procedure. Without leave of court the request may be served on the plaintiff 


after commencement of the action and on any other party with or after service of 


the process and initial pleading on that party. The request shall set forth the items 


to be inspected, either by individual item or category, and describe each item and 


category with reasonable particularity. The request shall specify a reasonable time, 


place, and manner of making the inspection or performing the related acts. The 


party to whom the request is directed shall serve a written response within 30 days 


after service of the request, except that a defendant may serve a response within 45 


days after service of the process and initial pleading on that defendant. The court 


may allow a shorter or longer time. For each item or category the response shall 


state that inspection and related activities will be permitted as requested unless the 


request is objected to, in which event the reasons for the objection shall be stated. 


If an objection is made to part of an item or category, the part shall be specified. 


When producing documents, the producing party shall either produce them as they 


are kept in the usual course of business or shall identify them to correspond with 


the categories in the request. A request for electronically stored information may 


specify the form or forms in which electronically stored information is to be 


produced. If the responding party objects to a requested form, or if no form is 


specified in the request, the responding party must state the form or forms it intends 


to use. If a request for electronically stored information does not specify the form 


of production, the producing party must produce the information in a form or forms 
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in which it is ordinarily maintained or in a reasonably usable form or forms. The 


party submitting the request may move for an order under rule 1.380 concerning 


any objection, failure to respond to the request, or any part of it, or failure to permit 


the inspection as requested. 


(c) Persons Not Parties. This rule does not preclude an independent action against 


a person not a party for production of documents and things and permission to enter 


upon land. 


E. Requests for Admissions  


 1. FL ST RCP Rule 1.370 


(a) Request for Admission. A party may serve upon any other party a written 


request for the admission of the truth of any matters within the scope of rule 


1.280(b) set forth in the request that relate to statements or opinions of fact or of 


the application of law to fact, including the genuineness of any documents 


described in the request. Copies of documents shall be served with the request 


unless they have been or are otherwise furnished or made available for inspection 


and copying. Without leave of court the request may be served upon the plaintiff 


after commencement of the action and upon any other party with or after service of 


the process and initial pleading upon that party. The request for admission shall not 


exceed 30 requests, including all subparts, unless the court permits a larger number 


on motion and notice and for good cause, or the parties propounding and responding 


to the requests stipulate to a larger number. Each matter of which an admission is 


requested shall be separately set forth. The matter is admitted unless the party to 


whom the request is directed serves upon the party requesting the admission a 


written answer or objection addressed to the matter within 30 days after service of 


the request or such shorter or longer time as the court may allow but, unless the 


court shortens the time, a defendant shall not be required to serve answers or 


objections before the expiration of 45 days after service of the process and initial 


pleading upon the defendant. If objection is made, the reasons shall be stated. The 


answer shall specifically deny the matter or set forth in detail the reasons why the 
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answering party cannot truthfully admit or deny the matter. A denial shall fairly 


meet the substance of the requested admission, and when good faith requires that a 


party qualify an answer or deny only a part of the matter of which an admission is 


requested, the party shall specify so much of it as is true and qualify or deny the 


remainder. An answering party may not give lack of information or knowledge as 


a reason for failure to admit or deny unless that party states that that party has made 


reasonable inquiry and that the information known or readily obtainable by that 


party is insufficient to enable that party to admit or deny. A party who considers 


that a matter of which an admission has been requested presents a genuine issue for 


trial may not object to the request on that ground alone; the party may deny the 


matter or set forth reasons why the party cannot admit or deny it, subject to rule 


1.380(c). The party who has requested the admissions may move to determine the 


sufficiency of the answers or objections. Unless the court determines that an 


objection is justified, it shall order that an answer be served. If the court determines 


that an answer does not comply with the requirements of this rule, it may order 


either that the matter is admitted or that an amended answer be served. Instead of 


these orders the court may determine that final disposition of the request be made 


at a pretrial conference or at a designated time before trial. The provisions of rule 


1.380(a) (4) apply to the award of expenses incurred in relation to the motion. 


 
(b) Effect of Admission. Any matter admitted under this rule is conclusively 
established unless the court on motion permits withdrawal or amendment of the 
admission. Subject to rule 1.200 governing amendment of a pretrial order, the court 
may permit withdrawal or amendment when the presentation of the merits of the 
action will be subserved by it and the party who obtained the admission fails to 
satisfy the court that withdrawal or amendment will prejudice that party in 
maintaining an action or defense on the merits. Any admission made by a party 
under this rule is for the purpose of the pending action only and is not an admission 
for any other purpose nor may it be used against that party in any other proceeding. 


 
2. A practical use for a request for admissions in a family law case is use as a fee 


entitlement mechanism, however the practitioner should be aware that under the rule, “expenses 
incurred by a successful litigant as a result of the opposing party's failure to admit requests for 







Advanced Practice and Procedure for Trial 


10 
 


admissions may not be assessed against the opposing party for denying a request to admit a hotly-
contested, central issue to the case.” Arena Parking, Inc. v. Lon Worth Crow Ins. Agency, 768 
So.2d 1107, 1113 (Fla. 3d DCA 2000). If the result were otherwise, then “where a party denies a 
request to admit a fact which is the central issue of fact in the case, prevailing party attorney's 
fees would become the rule, rather than the exception.” Shaw v. State ex rel. Butterworth, 616 
So.2d 1094, 1096 (Fla. 4th DCA 1993) (affirming trial court's denial of attorney's fees after a trial 
in which the defendants prevailed after the plaintiff denied a request for admission on the central 
issue in the case). However, entitlement to fees under rule 1.380(c) has been affirmed where the 
requesting party presented uncontroverted evidence establishing the truth of the requests for 
admissions. See Tripp Const., Inc. v. Verde, 789 So.2d 1171, 1172 (Fla. 3d DCA 2001); and 
Hahamovitch v. Hahamovitrch, 133 So. 3d 1020 (4th DCA, 2014). 
 


3. Other uses may include for child support guidelines, or discovery. It may seem 
unusual for discovery, but could be used to have a party admit (or deny) that documents are 
available to them, or that such documents exist if opposing party is not being cooperative in 
discovery. Another effective use is for authentication of a document, including e-mail or text 
exchanges. 


 
4. Requests for Admissions requesting the opposing party admit to the genuineness 


of a document or the truth of a matter put the other party on the defensive as they have to analyze 
whether the document is genuine or the matter asserted is true before they deny or be at risk for 
paying the requesting party’s fees. Rule 12.380© states:  


  
“[i]f a party fails to admit the genuineness of any document or the truth of any 
matter as requested under rule 12.370 and if the party requesting the admissions 
proves the genuineness of the document or the truth of the matter, the requesting 
party may file a motion for an order requiring the other party to pay the requesting 
party the reasonable expenses incurred in making that proof, which may include 
attorneys’ fees.” 
 
5. Imagine being in trial and proving the genuineness of the document, in which the 


other party has denied the genuineness, and the impact on the court in terms of how they look at 
each party, as well as the ability to recover attorneys’ fees for your client. 


      
6. As a practical matter any mechanism that assists counsel in discovering, considering and 
utilizing facts early in a case is helpful.  Though seldom utilized, Requests for Admissions can be 
very effective when strategically employed. F. Mediation Summary (research, 
appraisals, evaluations) 



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388863&pubNum=0000735&originatingDoc=I5f386def784f11e3a659df62eba144e8&refType=RP&fi=co_pp_sp_735_1113&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1113

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000388863&pubNum=0000735&originatingDoc=I5f386def784f11e3a659df62eba144e8&refType=RP&fi=co_pp_sp_735_1113&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1113

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993082378&pubNum=0000735&originatingDoc=I5f386def784f11e3a659df62eba144e8&refType=RP&fi=co_pp_sp_735_1096&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1096

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993082378&pubNum=0000735&originatingDoc=I5f386def784f11e3a659df62eba144e8&refType=RP&fi=co_pp_sp_735_1096&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1096

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001583006&pubNum=0000735&originatingDoc=I5f386def784f11e3a659df62eba144e8&refType=RP&fi=co_pp_sp_735_1172&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1172
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1. Successful preparation for mediation is much the same as preparing for trial, 


without the testimony.  


2. Similar to the Memorandum of Law and/or the proposed Final Judgment, a well-


developed mediation summary can be a helpful tool for both mediation preparation, and trial.  Each 


time you consider, consolidate and analyze the facts and law in a case, you have conducted an 


important rehearsal for trial. 


3. Mediation summaries can be presented to the mediator in advance of mediation 


whether requested or not.  It is up to you whether or not this will be shared with the opposing side 


or not.  Make sure the mediator agrees with your decision on this issue prior to supplying the 


summary.  When properly done a mediation summary can be an effective tool to persuade the 


opposing side of the strengths of your argument and the perceived weakness of theirs.    


G. Use of Chart, Summaries, or Calculations (Fla. Stat. § 90.956): 


1. Fla. Stat. § 90.956: Summaries. 


When it is not convenient to examine in court the contents of voluminous writings, 
recordings, or photographs, a party may present them in the form of a chart, 
summary, or calculation by calling a qualified witness. The party intending to use 
such a summary must give timely written notice of his or her intention to use the 
summary, proof of which shall be filed with the court, and shall make the summary 
and the originals or duplicates of the data from which the summary is compiled 
available for examination or copying, or both, by other parties at a reasonable time 
and place. A judge may order that they be produced in court. 


2. This is an effective tool when your trial presentation is document intensive. For 


instance, if you intend to introduce medical records, business documents, account statements, or 


income statements, in many instances it is more effective to synthesize and summarize the 


information in a chart that can be more easily understood as opposed to merely relying on the 


voluminous records themselves.  


3. It is important to remember that hearsay rules still apply so you still may need lay 


a proper to admit the underlying documents. Additionally, you will need a qualified witness to 


testify as to the summaries, charts, or calculations.  
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4. The notice requirement must be strictly complied with and it is usually a good idea 


to voluntary produce the underlying documents.  


H. Demonstrative Aids 


1. Demonstrative aids are very effective and underutilized.  The aid does not have to be 


admitted into evidence but the information it conveys must accurately reflect the evidence that 


has been admitted.  


2. Demonstrative aids can include the charts, summaries, or calculations complied pursuant 


to Florida Statute Section 90.956. Additionally, they can include videos, pictures, or any other 


visual aid that grabs the attention of the judge.  


3. Demonstrative aids are useful especially during opening statements and when examining 


or impeaching witnesses. 


 4. To increase the impact of demonstrative aids, consider retaining a company to 


increase the size of the document so it can be prominently displayed on an easel and is more 


easily perceived.  


 
I. Publication of Depositions at Trial (Florida Rule of Civil Procedure 1.330) 


1. Many lawyers use Rule 1.330 for impeachment purposes or to publish the deposition of a 


witness who is deceased, more than 100 miles outside of the court’s jurisdiction, out of the state, 


or is otherwise not available.   


2. However, there is another powerful tool offered by Rule 1.330 that is often underutilized—


publishing the deposition (or parts thereof) of an opposing party.  


 
a. Rule 1.330 (a) (2) states that: “[t]he deposition of a party or of 
anyone who at the time of taking the deposition was an officer, director, or 
managing agent or a person designated under rule 1.310(b) (6) or 1.320(a) 
to testify on behalf of a public or private corporation, a partnership or 
association, or a governmental agency that is a party may be used by an 
adverse party for any purpose.” 
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b. By publishing the deposition of a party, you can control the 
testimony that the court considers. Moreover, can still cross-examine the 
party live during the trial (assuming he/she testifying in his/her case).   


J. Expert Witnesses: 


 1. On October 15, 2018 the Florida Supreme Court, in DeLisle v. Crane Co., 258 So. 


3d 1219 (Fla. 2018) held that Fla. Stat. Ann. § 90.702 was unconstitutional.  This settled the Frye 


/Daubert controversy with the Supreme Court overruling the Legislatures adoption of the Daubert 


standard and once again mandating the adoption of the Frye standard.   


K. Attorney Fees and Costs:  


1. Case in Chief:  More often than not jurisdiction to consider the issue of attorney’s 


fees and costs, both entitlement and amount, are reserved for a post Final Judgment hearing.  


Although this is not always the case, doing so allows the court to fully consider the result of the 


litigation as well as settlement offers preceding trial.  See:  Hallac v. Hallac, 88 So. 3d 253 (Fla. 


4th DCA, 2012; Levy v. Levy, 900 So. 2d 737 (Fla. 2nd DCA, 2005); and Palmer v. Palmer, 206 So. 


3d 74 (Fla. 1st DCA, 2016).    


The court may from time to time, after considering the financial resources of both 
parties, order a party to pay a reasonable amount for attorney's fees, suit money, 
and the cost to the other party of maintaining or defending any proceeding under 
this chapter, including enforcement and modification proceedings and appeals. In 
those cases in which an action is brought for enforcement and the court finds that 
the noncompliant party is without justification in the refusal to follow a court order, 
the court may not award attorney's fees, suit money, and costs to the noncompliant 
party. An application for attorney's fees, suit money, or costs, whether temporary 
or otherwise, shall not require corroborating expert testimony in order to support 
an award under this chapter. The trial court shall have continuing jurisdiction to 
make temporary attorney's fees and costs awards reasonably necessary to prosecute 
or defend an appeal on the same basis and criteria as though the matter were 
pending before it at the trial level. In all cases, the court may order that the amount 
be paid directly to the attorney, who may enforce the order in that attorney's name. 
In determining whether to make attorney's fees and costs awards at the appellate 
level, the court shall primarily consider the relative financial resources of the 
parties, unless an appellate party's cause is deemed to be frivolous. In Title IV-D 
cases, attorney's fees, suit money, and costs, including filing fees, recording fees, 
mediation costs, service of process fees, and other expenses incurred by the clerk 
of the circuit court, shall be assessed only against the non-prevailing obligor after 
the court makes a determination of the non-prevailing obligor's ability to pay such 
costs and fees. The Department of Revenue shall not be considered a party for 
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purposes of this section; however, fees may be assessed against the department 
pursuant to s. 57.105(1). 


2. Temporary Relief:  Temporary relief hearings are very common in family matters.  


More often than not, these hearings occur after fees and costs have already been incurred. A 


practice tip is instead of seeking to establish the reasonableness of the previously incurred fees, 


consider reserving on that issue and simply requesting prospective fees.  This method prevents the 


“filibuster” on fee record examination and can materially shorten temporary fee hearing time. 


L. Exhibits  


 1. It is best practice to pre-mark and exchange exhibits prior to trial.  In many 


jurisdictions and judicial divisions this is required.  When this is done it allows both sides to isolate 


those documents and/or other evidence for which admissibility is in controversy, and allow for a 


more fluid and time sensitive presentation of that evidence upon which admissibility is not 


contested.   


 2. Bates stamping voluminous documents and/or your documentary exhibits is also 


good practice as the ability to rapidly identify documents or portions of documents for the record 


is not only essential for a good trial presentation, but can be invaluable for making a record on 


appeal. 


 I. Intent to Use Summaries, Florida Statues, Section 90.956 


1. When it is not convenient to examine in court the contents of voluminous 
writings, recordings, or photographs, a party may present them in the form of a 
chart, summary, or calculation by calling a qualified witness. The party intending 
to use such a summary must give timely written notice of his or her intention to use 
the summary, proof of which shall be filed with the court, and shall make the 
summary and the originals or duplicates of the data from which the summary is 
compiled available for examination or copying, or both, by other parties at a 
reasonable time and place. A judge may order that they be produced in court. 
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I. INCOME OR ASSET 


A. INCOME - Is obvious compensation and I or remuneration in the form of Income 
1. Salary - Gross compensation. 
2. Cash bonuses. Drew v. Drew, 27 So.3d 802 (Fla. 2d DCA 2010) Court must 


include bonus income even where not fixed or guaranteed. However, bonus 
income must be regular and continuous to be included. Shrove v. Shrove, 724 
So.2d 679 (Fla. 4111 DCA1999) 
a. When is the bonus earned? 
b. When is the bonus received? 
c. If received after date of filing - is it treated as an asset or considered income 


for support purposes 
3. Stock I Stock Options (restricted v. unrestricted /vested v. unvested) Determine 


whether purpose of award is past or future. Rubergv. Ruberg, 858 So. 2d 1147 
(Fla. 2d DCA 2003). 


4. Coverture Formula, Parry v. Parry, 933 So. 2d 9 (Fla. 2d DCA 2006). 


B. SOURCE OF THE INCOME 
1. Non-marital business generating income. 


a. Is it being used to support the marriage? 
b. Is the income being generated passively? 
c. Is the income being reinvested? 
d. Are marital funds being used to pay income taxes? 


2. Non-marital business losing income. 
a. How are losses being covered? 
b. Reduction in the value of the capital? 


3. Marital Business generating marital income. 
a. Is income being distributed? 
b. Retained earnings? 
c. Is income being diverted to other/new business entities after date of filing? 


4. Marital Business losing marital income. 
a. Contrived or real? 


C. PERSONAL EXPENSES 
1. Personal expenses paid by business/employer/association/corporation. 
2. Impute some or all as income? 


a. Rent paid by employer - all imputed? 
b. Expensive vehicle 
c. Sports tickets 
d. Expense accounts to generate business 
e. Conferences/retreats 


3. Tax treatment 
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D. OTHER FORMS OF COMPENSATION 
1. Bonus for personal risk 
2. Bonus for personal accomplishment 
3. Govermnent contractors in high risk areas 


E. HIDDEN INCOME 
1. Maximizing cash flow 
2. Payor paying tax payments on alimony 
3. Treatment of Bonus income 
4. Treatment of stock awards and stock options 
5. Analyzing business income for hidden income. 
6. 72(t) income 
7. Cash income 


F. HIDDEN ASSETS 
1. Restricted stock/options 
2. Gifts 
3. Canyovers 
4. Irrevocable Trusts 


G. SUPPORT V. EQUITABLE DISTRIBUTION 
1. Stock options can be treated as income or asset but not both 
2. Some options may be income in the year the award is exercised 


II. PROCESS OF ANALYZING COMPENSATION/REMUNERATION & OTHER 


1. Income or Asset 
2. Marital or Non-marital 


(Identify) 
(Classify) 


3. Imputation and Dissipation issues: has income/asset been diverted, devalued, 
dissipated by one spouse from the other spouse? 


4. Determine the Value (Value) 
5. Who is income attributable to (presumably for support or attorney fee claims) 


or who should receive the asset? (Distribute) 
a. What happens when parties are co-owners? 
b. Equal contributors? 
c. Expert/service provider or administrative 


III. CONSIDERATIONS DURING THE PROCESS 
A. CONTINGENCIES: 


1. Is entitlement to income/asset contingent upon certain events occurring or not? 
2. If not contingent upon any event, then evaluate the facts 


a. When did the party earn the compensation or when was the spouse 
entitled to receive the compensation, 
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b. Has the compensation been received? 
c. If so, when? 
d. If not, why not and when is it expected to be paid/ received/ 


deposited/awarded? 
e. If received, what was it and does it still exist and if so, where? 
f. If not, what happened to it and when? 


3. If contingent, what is the contingency that must occur in order to obtain the 
income/asset? 
a. Mere passage of time? 
b. If so, over what period of time, does the passage of time, take 
c. place? Was it prior to marriage, during the maniage, after or some 


combination thereof? 
d. Control. Is the contingency based upon something the executive/ 


employee/professional arguably has some control over, such as 
individual performance or at the discretion of the party? 


e. Did the business owner stop working, pay down debt, increase 
employees, marketing, fail to renegotiate leases, expand or shrink 
operations? 


f. Did the athlete pass up tournaments or other opportunities? Did a 
business pass up opportunities? 


B. TIMING IS CRITICAL: 
1. Is this a RAIDS case or one in which the value of a marital asset/income 


suddenly tanked? 
a. Practice where party contrives to see less patients 
b. Overexpansion to make the prior income unavailable 


2. A party who was "invited not to return" and enter into a Severance or 
Separation Agreement on the eve of filing or during the pendency of the case? 


3. Did a party receive a bonus several months after filing for performance that 
occuned pre-filing? 


4. Did expenses of a business suddenly sky-rocket? Sales suddenly decrease? 
Profit margin change? New hires at an inopportune time, non-renewal of 
contracts, renegotiation of contracts, adjustments to inventory. 


5. Do the minutes of the board of directors reflect a sale of any part or the whole 
is being contemplated, in the works or actually pending? A buy out of a 
physicians' group by a hospital or larger conglomerate? 


C. IS THERE MOTIVATION TO MONKEY WITH THE MONEY? 
1. Alimony is an issue 
2. Child support is an issue 
3. Primary motivation is to reduce net income for support calculation. Fla. Stat. 


§61.30 (4) Net income for each parent shall be computed by subtracting 
allowable deductions from gross income. 
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4. Trial Court must make findings as to NET income otherwise reversible error, 
and the Court must explain how it went from Gross Income to Net Income. 
See, e.g. Ivanovich v. Valladarez, 190 So.3d 1144 (Fla. 2d DCA 2016); 
Vanzant v. Vanzant, 82 So.3d 991 (Fla. 1'1 DCA 2011). 


5. A business owner moving $10,000 of income from one year to another could 
result in significant savings over time if that income is removed from 
consideration. 


6. How one characterizes monthly reimbursed expenses and in-kind payments to 
the extent they reduce living expenses can impact the net income. 
a. Is reporting it an admission of fraud? 
b. Should the court ignore the in-kinds as non- taxable income? 
c. Should they be listed as business income? 
d. List on financial affidavit as "to be determined" and then adjust? 


D. ARE AVAILABLE DOLLARS BEING MAXIMIZED? 
1. Does withholding need to be adjusted? 
2. Do dependency exemptions and child care credits need to be considered for 


purposes of adjusting credits/head of household tax filing status? 
3. Is the retirement plan voluntary or involuntary? 
4. What type of insurance plan has been elected? 
5. Is there a health savings account? 


E. WHAT KIND OF BUSINESS ENTITY IS INVOLVED? 
1. Sub Chapter S 


a. Flow through entity. 
b. Look for Section 179 write offs. 
c. Compare distributions with income 


i. Tax considerations 
d. Shareholders are treated by percentage 
e. Income that is not distributed to spouse is taxable income for reporting 


purposes and taxes are paid on it on the individual's tax return. This income 
may or may not be considered for support purposes, depending on purpose 
of retaining it in the corporation. Is the income being retained and not 
distributed for legitimate business purpose or merely to lower income to 
deprive spouse of support. See Zold v. Zold, 911 So. 2d 1222 (Fla. 2005). 


2. C Corp 
a. Stand alone entity - no flow through 
b. Income reported through W-2 and dividends 
c. Check the corporate returns 
d. If profit but no dividends, look for loans and advances and forgiveness of 


same. 
3. LLC 


a. Generally partnerships but can elect sub-s status 
b. Equity interest and profit distribution can be different 
c. Must look at all K-ls to ensure no gamesmanship. 
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IV. DISCOVERY 


A. CONTRACTS: 


1. Initial Employment Agreements: Review all original employment 
agreements. Look for Golden Handshake Clause, Golden Parachute Clause, 
Noncompete Clauses, 


2. Subsequent Related Contracts/Leases: Review all original and any 
subsequent related contracts or leases entered into, especially ones during 
the marriage and just prior to filing that compliment, supplement, support, 
amend or modify prior agreements, such as: performance unit plans, bonus 
structures, any writings reflecting how future remuneration is calculated. 


3. Business: Buy/Sell Agreements, Partnership Agreements, Lease 
Agreements (for property, vehicles, the space a business occupies, leases of 
equipment or other inventory), sales and services, independent contracts 
with governmental entities (minority owned and operated status), 


4. Consulting Services Agreements (This is the, "I left my job because the 
'writing was on the wall' so I negotiated a severance agreement, formed my 
own LLC and started consulting because I could never, ever, ever earn the 
high salary I could before as the top executive Hot Shot at Big Deal Corp, 
Inc. despite my 'best efforts' of asking around (maybe 3 people I know) 
because 'that's how things work in my industry' so now I consult" case.) 


5. Severance Agreements: Review any and all severance agreements and 
emails related to the negotiation of same. 


6. Performance Review Process and any actual reviews. Depose the 
appropriate reviewer, if necessary. Was the termination really a termination 
or a voluntary departure? 


7. Board of Directors minutes. 


8. Internal Policies. Is anything that is being done or claimed by the spouse 
violate or appear to go against the company, firm or corporate policy or 
basic common sense? 


9. Depose the higher ups and/or laterals in the business, Association, Board 
Members. 
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10. Review documents reflecting the executive spouse's options for various 
benefits, such as withholdings for retirement plan, flex plans, health savings 
accounts, health insurance options, disability insurance options, 
dependency exemptions, the elections made and whether or not any recent 
changes were made. 


B. TAX RETURN, W-2ANDPAYSTUBREVIEW 


1. Tax returns: what may be reported (or not!) and count as income for IRS 
purposes v. support purposes may differ. What may be a legitimate business 
deduction may need to be added back into the mix for support purposes. 


2. Income does not include pre-tax deductions. 


3. W-2s: Box 5 includes pre-tax deductions, but not section 125 benefits. 


4. Pay Stubs: Use pay stub to calculate gross earnings and total compensation. 


C. COMPARISONS: 


1. Look at how the spouse is being treated by the employer relative to other 
similarly situated executives, employees, professionals within the same 
organization. 


2. Compare how the lifestyle looks to the income reported. 


V. EXPERTS 


A. TAX, ACCOUNTING, VALUATION 


1. TAX and/or FORENSIC ACCOUNTING EXPERT. Need someone to help 
you dig through document production, compare financials to actual contracts, 
etc., ascertain and value any carryovers (capital loss carryovers, passive activity 
loss carryovers, net operating loss carryovers, charitable contributions 
carryovers), lifestyle analysis, relatives or others on the payroll and receiving 
benefits that do not actually not work for the company. 


EX. The mistress as the "in house marketing consultant" no one else has 
ever heard of but sends a lot of racy, cute texts at 2:00 a.m. 


EX. The new car, with absolutely no record of method of payment. Is there 
unreported cash income? 
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EX. Average spending habits of Family During Marriage compared to 
average spending of each party post-filing and/or separation, taking into 
consideration changes that necessitate differences post separation. 


2. BLACK SCHOLES EXPERT: Valuing European Stock Options. 


3. BUSINESS VALUATION EXPERT. One experienced in identifying 
accounting gimmicks, such as delaying invoices, under capitalization, 
prepaying expenses, accelerating repairs and maintenance, asset write downs, 
change of inventory method, sec 179 Depreciation, Writing off personal 
expenses, evaluate company retirement plans (contributions, whether payments 
disproportionately benefit the owner, examine annual pension reports from 
pension administrator), relatives on the payroll who do nothing for the business. 


4. INDUSTRY EXPERT/ BUSINESS BROKER 
a. May be needed to address claims of personal goodwill 
b. Explain or refute claims of changes in the industry, 
c. Explain or refute why claimed situation represents an unexplainable, 


illegitimate anomaly. 
d. Explain or refute the personal risk factor and how different aspects of 


compensation are intended to compensate for that factor. 
e. Explain or refute why this particular business is doing poorly while all 


others in the area reflect growth trajectory? 


5. VOCATIONAL EXPERT- Refute claims that consulting is only option 


6. TECHNOLOGY EXPERT 
a. Address or refute any claims of altered documents. 
b. Anything of a technical nature that is above the paygrade of your best 


witness on the specific issue being covered. 


7. ART IV ALU ABLES I JEWELRY I COLLECTIBLES EXPERT: The 20 years 
of valuable service Presidential Rolex Bonus labeled Gift often given in 
conjunction with the Severance Agreement. 


8. REAL PROPERTY APPRAISER: FMV rental value of properties and whether 
it is actually being paid for any leased real estate. 
a. Relationship between rental payment and an-angements and the 


compensation of the business owners. Ex. Husband has a 45% interest in a 
business that rents from another LLC in which the Husband has a 48% 
interest. 
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b. Determining when and how to distribute income in one business may 
impact the income and distributions in the other entity. 


VI. UNDERSTANDING TYPES OF COMPENSATION AND REMUNERATION AND 
SEVERANCE/SEPARATION AGREEMENTS 


A. TYPICAL, CURRENT, ONGOING COMPENSATION 


Salary 


B. INCENTIVES 


1. Short Term Incentives (STI) I Bonuses I Perks: Cash, tickets to a game, 
perks, a trip, use of company beach house, use of company plane. 


2. Long Term Incentive Plans (LTIPs): Compensation in the form of 
performance shares or matching shares of the company. The executive is 
granted shares of the company, contingent upon the company meeting 
certain performance targets, as of certain dates. The Internal Revenue Code 
Section 162(m) became effective in 1994, permitting deductions for certain 
performance-based compensation without limitation. 


3. The IRS published Notice 2018-68 on August 21, 2018. This notice, which 
applies to any taxable year ending on or after September 10, 2018, provides 
guidance on two amendments to Section 162(m) of the Internal Revenue 
Code by the Tax Cuts and Jobs Act (TCJA): 


a. How to identify the expanded group of employees who are covered by 
new section 162(m); and 


b. How a plan or agreement can qualify as grandfathered in from new 
Section l 62(m). 


• A grandfathered employment agreement that provides for 
autorenewal at the end of the term, unless either party elects not to 
renew, loses its grandfathered status for amounts earned after the 
renewal date; and 


• Umbrella plans or agreements that provide for negative discretion to 
reduce compensation do not qualify as grandfathered from new 
Section 162(m). 


4. Review the Plan Documents! 
• Review for the grant date 
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• Review for the performance period 
• Review for date signed 
• Determine if shares granted are considered marital or non-marital. 
• Determine if asset or income. 


C. SHARES I CALL OPTIONS 


I. A contract which gives the buyer (the owner or holder of the option/the 
employee) the right, but not the obligation, to buy or sell an underlying asset 
or instrument at a specified strike price prior to or on a specific date, 
depending on the form of the option. The seller has the obligation to sell or 
buy ifthe buyer (owner) "exercises" the option. An option that conveys to 
the owner the right to buy at a specific price is referred to as a call; an option 
that conveys the right of the owner to sell at a specific price if referred to as 
a put. The call option is more common. 


2. The seller (Spouse's employer) may grant an option to a buyer as part of 
another transaction, such as a share issue or as part of an employee incentive 
scheme, otherwise a buyer would pay a premium to the seller for the option. 
A call option would normally be exercised only when the strike price is 
below the market value of the underlying asset, while a put option would 
normally be exercised only when the strike price is above the market value. 
When an option is exercised, the cost to the buyer of the asset acquired is 
the strike price plus the premium, if any. When the option expiration date 
passes without the option being exercised, the option expires and the buyer 
would forfeit the premium to the seller. In any case, the premium is income 
to the seller, and normally a capital loss to the buyer. 


3. The owner of an option may on-sell the option to a third party in a secondary 
market, in either an over-the-counter transaction or on an options exchange, 
depending on the option. 


4. Call option: contract between the buyer and the seller whereby the buyer 
of the call option has the right but not the obligation to buy an agreed 
quantity of a particular commodity or financial instrnment from the seller 
of the option at a certain time (the expiration date) for a certain price (Strike 
price). The seller (or "writer") is obligated to sell the commodity or 
financial instrnment to the buyer if the buyer decides to exercise their right. 
The buyer pays a fee (called a premium) for the right. The te1m "Call" 
comes from the fact that the owner has the right to "call the stock away" 
from the seller. 
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5. Put option: gives the owner the right, but not the obligation, to sell an asset 
(the underlying) at a specified price (the strike) by a predetermined date (the 
maturity) to a given party (the seller of the put). The purchase of a put 
option is interpreted as a negative sentiment about the future value of the 
underlying stock. The term "put" is derived from the fact that the owner 
has the right to "put" up for sale, the stock or index. 


6. LEAPS: Long Term Equity Anticipation Security are options of longer 
terms than other more common options. They are also available in two 
forms, calls and puts. They have been around since 1990. These are used 
as risk reduction tool. The owner of the stock writes LEAPS on his holding, 
essentially creating the LEAP. Buyers of LEAPS are most often spectators 
who hope the stock will rise enough in market price to make a profit when 
the LEAP expires. 


D. VALUATION OF OPTIONS: Intrinsic and Time Value 


1. Intrinsic value: the difference between the market value of the underlying 
and the strike price of the given option. 
a. Strike price of an option is $5. Once vested, the stock is $7 per share. 


Profit net of tax. 
b. Strike price may be underwater if company is not performing well. 


2. Time value: this value depends upon other factors which, through a multi
variable, non-linear interrelationship, reflect the discounted expected value 
of that difference at expiration. 


E. VALUATION: 


1. Even if the option is not income producing, or vested, it may be treated as 
an asset for equitable distribution and thus requires valuation. 


2. The market price of an American style option normally closely follows that 
of the underlying stock being the difference between the market price of the 
stock and the strike price of the option. 


3. The actual market price of the option may vary depending on a number of 
factors, such as a significant option holder may need to sell the option as 
the expiration date is approaching and does not have the financial resources 
to exercise the option, or a buyer in the market is trying to amass a large 
option holding. 


4. The ownership of an option does not generally entitle the holder to any 
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rights associated with the underlying asset, such as voting rights or any 
income from the underlying asset, such as a dividend. 


F. VALUATION MODELS FOR VARIOUS TYPES OF OPTIONS: 


1. BLACK SCHOLES OR BLACK-SCHOLES-MERTON MODEL. 
a. This is the most common method for valuing European options. 
b. A risk neutral method of valuation, meaning the mathematical 


model is designed to ascertain the unique price of an option 
regardless of the risk of the underlying security and the expected 
return. 


c. A mathematical model for the dynamics of a financial 
market containing derivative investment instruments. 


d. From the Black-Scholes equation, one can deduce the Black
Scholes formula, which gives a theoretical estimate of the price 
of European-style options. This model is used to show that the 
option has a unique price regardless of the risk of the security and 
its expected return (instead replacing the security's expected return 
with the risk-neutral rate). 


e. The fo1mula is widely used, although often with adjustments. 
f. The Black-Scholes formula has only one parameter that cannot be 


directly observed in the market: the average future volatility of the 
underlying asset, though it can be found from the price of other 
options. 


2. STOCHASTIC VOLATILITY MODELS 
a. market implied volatility for options oflower strike prices are typically 


higher than for higher strike prices, suggesting that volatility is 
stochastic, varying both for time and for the price level of the underlying 
security. 


b. Whatever the formula used, the buyer and seller must agree on the initial 
value (the premiunt or price of the call contract), otherwise the exchange 
(buy/sell) of the call will not take place. 


G. RESTRICTED STOCK: A grant of stock to an executive that cannot be sold until 
certain conditions are met, which could be length of time or may contain 
performance type features. The grant has the same value as the market price of the 
stock at the time of grant. Stocks that have some performance type feature to their 
grants, or performance shares, do not vest or are not granted until these conditions 
are met. These performance conditions could be earnings per share or internal 
financial targets. These are typically the type of awards referenced in the LTIPS 
above. 
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H. GOLDEN HANDSHAKE V. GOLDEN PARACHUTE CLAUSES: 


1. A clause in an employment contract that provides the executive with a 
significant severance package in the case that the executive loses their job 
through firing, restructuring, or even scheduled retirement. This can be in 
the form of cash, equity, and other benefits, and is often accompanied by an 
accelerated vesting of stock options. 


2. Golden handshakes are often clauses contained in the original 
agreement/offer for employment. 


3. A golden parachute is very similar to a golden handshake but may not have 
been offered until the employee is actually about to be fired or the company 
taken over and the parachute is contained in the document typically referred 
to as either a severance agreement or a separation agreement rather than on 
the front end when hired. 


4. Golden handshakes are given to offset the risk inherent in taking the new 
job, since high-ranking executives have a high likelihood of being fired and 
since a company requiring an outsider to come in at such a high level may 
be in a precarious financial position. 


5. So, if the golden handshake clause is contained in the initial employment 
agreement, executed during the marriage, are the benefits contained therein 
considered marital? Even if upon termination, at or near the time of the 
divorce filing, the benefits received are then referred to as "severance" 
under a new "separation agreement" reincorporating the terms of the 
"handshake clause" which also incorporates an L TIP agreement (in which 
the shares are not considered "granted" until a specific time, which may 
ultimately be the termination)? 


VII. SEVERANCE AGREEMENTS: COULD INCLUDE MARITAL INCOME AND 
MARITAL ASSETS 


1. "Severance" is generally considered prospective compensation for loss of future 
wages so generally are not marital. However, read the actual agreement instead of 
accepting the title. 


2. "Separation agreements" may contain the terms of severance and separation and 
bonus. You must review the document to ascertain what constitutes the underlying 
entitlement to that particular clause to make your argument that portions of the 
compensation/remuneration contained therein has a marital component. 


EX. A non-compete indicates that the agreement incorporates a promise not to 
do something in the future, and therefore the compensation provided under 
the agreement that pertains to the non-compete is considered non-marital. 
The non-compete may be required to receive ALL of the compensation in 
the document. But, if the non-compete was agreed to in the initial contract 
for employment, the employee, by giving a non-compete in the separation 
agreement is not giving any new additional consideration for the benefits 
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received in the separation agreement, so again, look at the underlying 
benefits received in the separation agreement. Does it include that the 
departing executive will still receive "last year's (pre-filing) bonus" in 
accordance with the previously agreed upon bonus structure? That is 
arguably marital, salary for nine months (non-marital) and a lump sum that 
represents a Buy Out of the L TIP Plan. Must then go back and review the 
LTIP Plan. 


3. Can and do executives manipulate their companies to take advantage of their golden 
handshake clause? Yes. They can engage in actions to reduce share price, 
encourage a takeover, resulting in the top executive being rewarded for presiding 
over a fire-sale of the company. This results in the executive receiving arguably a 
multitude of benefits they were entitled to anyway under the handshake clause 
perhaps entered into during the marriage, under what the executive spouse will now 
call a "severance agreement" to try to deprive their spouse of the same benefits. 
Such actions might include: 


• Accelerate accounting of anticipated expenses, delay accounting of 
expected revenue, engage in off balance sheet transactions to make 
the company's profitability appear temporarily poorer, or simply 
promote and report severely conservative (e.g. pessimistic) 
estimates of future earnings. Such seemingly adverse earnings news 
will be likely to (at least temporarily) reduce share price. 


VIII. MISCELLANEOUS EXAMPLES OF BENEFITS/PERKS TO EVALUATE FOR 
SUPPORT AND/OR DISTRIBUTION PURPOSES 


1. Housing, provided or paid, furnished or unfurnished, with/out utilities. 


2. Group health, life, dental insurance 


3. Flex spending account 


4. Retirement benefits (401K, 403(b), pension) 


5. Long term care insurance 


6. Legal assistance plans 


7. Medical second opinion plans 


8. Disability Income protection 


9. Daycare 


10. Tuition reimbursement 


11. Sick leave 


12. Vacation paid and unpaid 
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13. Employer student loan contributions 


14. Domestic help 


15. Take home vehicles 


16. Hotel stays 


17. Relocation assistance 


18. Paid time off 


19. Adoption assistance 


20. Wellness programs 


21. Employee discount programs 


22. Leisure activities on work time, food and gas allowances. 


23. Ex-Pat packages 


IX. IMPUTATION OF 72(T) INCOME 


Income from a retirement that can BE withdrawn through a Regulation 72(t) withdrawal 
plan may be imputed to a spouse under certain circumstances. 


Generally, funds withdrawn from an IRA before a spouse reaches 591/2 will result in a 
10% penalty. 


IRC 72(t) allows penalty free withdrawals of substantially equal payments over a period of 
at least five years based on the life expectancy of the participant and a reasonable rate of 
return. 


Niederman v. Niederman, 60 So.3d 544 (Fla. 4th DCA2011) 


X. TRUSTS 


A. FAMILY TRUSTS 


I. Trustees typically have the discretion to distribute income based on the terms set forth 
in the trust. 


2. Has the Trust historically paid for certain expenses during the malTiage? How are those 
payments to be treated? Imputed as income? 


EXAMPLE: CASE WHERE THE FATHER (GENERATION 1) CREATED A 
TRUST WITH THE HUSBAND (GENERATION 2) AS THE TRUSTEE -
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HUSBAND WAS BENEFICIARY AS WERE HIS THREE SIBLINGS 
(GENERATION 2) 


TRUST RECEIVED INCOME FROM THE FATHER'S INTELLECTUAL 
PROPERTY BUT NEVER DISTRIBUTED FUNDS 


DURING DIVORCE, HUSBAND REMOVED AS TRUSTEE BY SIBLINGS 


CAN INCOME BE IMPUTED? 


B. IRREVOCABLE TRUSTS 


1. Transferring marital assets to an irrevocable tiust. 
2. Nelson v. Nelson, 206 So.3d 818 (Fla. 2d DCA2016) 
3. If Settlor, Trustee and beneficiaries agree, may be able to modify. 
4. Trust contains terms that it terminates in the event of a divorce. 
5. Must include the Trust as a party. See, Juliano v. Juliano, 991 So.2d 394, (Fla. 4th DCA 


2008). 
6. Irrevocable Trust established post-filing with Former Husband as the Settlor and new 


wife is permitted to receive all income from the trust. How should that income be 
treated? 


XI. GIFTS 


In order to establish a "gift" one must establish: 


a. Donative Intent 
b. Delivery or Possession of the gift 
c. Surrender of Dominion and control over the gift. 


Mills v. Mills, 845 So.2d 230, 233(Fla. 3rct DCA 2003) 


Siegel v. Siegel, 967 So.2d 349, 351-352 (Fla. 3d DCA 2007) 


Rasmussen v. Rasmussen, 909 So.2d 969, 970 (Fla. 2d DCA 2005). 


It is an elementary rule of law that to affect a gift inter vivos, the legal title to the thing 
given must pass from the donor to the donee. 


Webster v. St. Petersburg Fed. Sav. & Loan Ass 'n., 20 So.2d 400, 403 (Fla. 1945). 


Robertson v. Robertson, 593 So.2d 491 (Fla. 1991), presumptive gift when title to real 
property is transfe11'ed to joint names during a marriage. 


Should the opposite be true? Presumption that no gift intended where title 1s not 
transferred? 
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ARE OPPORTIJNITIES GIFT? 


1. If so, is that an asset? 
2. Is it an intangible asset? 
3. Is an opportunity to make money or opportunity to buy something, a gift? 
4. Does an opportunity satisfy the requirements to qualify as a gift? 


XII. CARRYOVERS 


A.CAPITAL LOSS CARRYOVERS 


!. Carryover is allowed to each spouse based on ownership at time assets were so Id 
that created capital loss. 


2. How far back can this be used - NO EXPIRATION 


3. Can only be offset against Capital gains only. 


4. If account is in joint names then the losses are equally divided 


5. If account is in one party's name, then the loss stays with that party even if the 
accounts is divided later. Losses cannot be transferred. 


B. PASSIVE ACTIVITY LOSS CARRYOVERS 


2. What is a passive activity loss? Investment in a business but not actively involved 
- typically rental property. 


3. Loss attaches based on title at the time of the loss. 


4. Real property is transferred between spouses in a divorce, the suspended losses are 


added to the basis in the property. 


5. Passive activity losses attributable to activities of spouse retained by spouse are 
catTied over on sepm·ate return of spouse after divorce. 


C. NET OPERATING LOSS CARRYOVERS 


!. IfNOL incurred jointly, automatically share equally. 


2. If not, goes with the title owner. 


3. Cannot be transferred between spouses. 


4. Loss attaches at the time incurred. 
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5. A net operating loss (NOL) is a loss taken in a period where the company's 
allowable tax deductions are greater than its taxable income. When more expenses 
than revenues are uncured during the period, the NOL for the company can be used 
to recover past payments or to offset future tax payments. 


6. Example, in 2016, ABC Company (S corp.) owned by the husband had a 
$1,000,000 loss. 


7. Husband only can apply the loss against all of his income for the next 15 years! 


8. How can a net operating loss be used? 
a. The NOL can be used to go back up to three years and amend the return to offset 


income. 
b. They may not consider amending prior returns or the benefit of filing a joint 


return so that both parties can benefit from the uuused NOL. 
c. Use it to go back and amend prior returns so both parties' benefit. 
d. We used to be able to make alimony non-taxable while losses are being offset 


by the Husband. Now, alimony is nontaxable anyway, so this option no longer 
available. 


e. Compensate the non-owner spouse for the value of the loss. 


9. How can NOL be used prospectively? 
a. NOLs can be used for up to 15 years. 
5. NOLs cannot be transfe1Ted between spouses in a divorce. 
6. Where one party owns 100% of the business resulting in the NOL- NOL 


can only benefit BOTH parties if they are used on a joint income tax return. 
7. Where parties each own a percentage of a business which has NOLs, in a 


divorce they are each entitled to keep the NOLs attributable to their 
percentage ownership. 


8. This is true even in cases where one spouse keeps the business in the 
divorce. 


D. CHARITABLE CONTRIBUTIONS CARRYOVERS 


1. Allocated between spouses based on what separate carryovers would have been if 
the couple had filed the prior returns as married filing-separately. 


2. Can be offset against ordinary income. 


3. Ifin one spouse's name, they keep the carryover. How does the non-titles spouse 
get compensated? 
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11.8. The Wife shall transfer to the Husband the vested 2014 L TIP 


restricted stock (222.069 shares with an approximate value of $17,760) 


and 2015 restricted stock (187 shares), or if she is unable to do so, she 


shall sell the stock and transfer the proceeds to the Husband net of capital 


gains as soon as she is able to do so which shall be on or around April 26, 


2018. Husband to elect In writing his preference as to transfer or sale. 


11.9. The Wife has 99.962 shares of the Contributory Morgan Stanley 


Employee Stock Plan which are fully vested. The Wife shall redeem the 


shares for cash upon execution of this Agreement and shall transfer the 


cash amount to the Husband net of capital gains. The Wife shall receive 


a credit for one half of the cash transfer (which is her one-half of the 


marital shares) to be applied against the Equitable distribution equalizer 


set forth below. 


11.10. The Wife shall retain the unvested L TIP Awards in accordance with 


the attached Exhibit "C". One half of the marital portion of the unvested 


awards shall be held in a constructive trust for the benefit of the Husband. 


Once the stock vests, the Wife shall sell the Husband's one-half interest in 


the marital shares (as soon as she is able to do so, which shall be no later 







than 7 days after the open window period) and transfer the proceeds net 


of taxes to the Husband with written proof as to value. The Husband 


acknowledges that automatically sells shares to cover the taxes 


attributable to the sale and the transfers to the Husband shall be the 


percentage of his marital share net of the pro-rata amount of taxes 


attributable to his shares. For example, if the Husband's marital share is 


25% of the total shares vesting, he shall be responsible for 25% of the 


taxes attributable to the vesting. As to the Wife's one-half interest in the 


marital portion and her non-marital interests, the Wife shall retain same 


and the Husband waives any and all right, title and interest in her shares. 


11.11. The parties shall divide the Retirement accounts in accordance 


with Exhibit "A" subject to the below adjustment for the equalizer. The 


parties shall use to prepare the QDRO and shall equally pay 


for the cost of the QDRO. The Wife shall transfer her share of the IRA in 


accordance with Exhibit "A" to the Husband within thirty days of the 


execution of this Agreement to a qualified IRA rollover account designated 


by the Husband. The parties acknowledge the values may be slightly 


different at the time of division due to changes in the market and it is their 


intention that the values be determined at the time of division. 
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AAML The Institute – 41st Annual Conference - 2019 
TRIAL PRESENTATION: Giving a Compelling and Effective Opening and Closing 


 
Charles Fox Miller, Esquire 
Boies Schiller Flexner LLP 


Hollywood, Florida 
New York, New York 


 
Opening Statements 


 
What is an Effective Opening Statement? 
 


An effective opening statement commands the Court’s attention from the outset.  It 
introduces the main theme of your client’s case and begins to elicit the Court’s empathy and 
compassion for your client and assists the Court in understanding your client’s point of view. 


 
To be effective in what is yet another bench trial to a seasoned judge, an opening 


statement must explain why this case is different from the hundreds of other cases presented 
before it, and why the disputes about which the court will hear warrants the court’s time and 
thoughtful attention.  In other words, why could this case not be resolved without the Court’s 
intervention? 


 
An effective opening introduces your client in a personal, tangible way.  It uses the 


party’s first name or role in the marriage (“Mom” or “Dad”).  An effective opening statement 
makes the children involved in the case real, tangible people whose future happiness and 
interests is dependent on the Court’s ruling.  


 
An effective opening statement also introduces the opposing party in a way that is tactful, 


but clearly lays out the flaws in your adversary’s position.  For example, an overbearing parent 
might be referred to as a person who is “used to having things his way” and does not tolerate 
alternative points of view.  It impersonalizes the opponent (Mr. Smith). 


 
An effective opening statement references the experts’ opinions that will lead the court to 


inescapable findings of fact and the flaws in the opposing expert opinions. 
 
As in direct exam, anticipate weaknesses in your case and explain away.  If the 


Respondent has weaknesses in his/her case, they should be revealed immediately and present a 
counterattack to those weaknesses.  


 
CAUTION à  Judges will NOT rule for you if you only address the weaknesses of the 


other party’s case.   Start with your affirmative case.  Never start with the other party’s case.  
Once you present your affirmative case, then you can poke holes with the other side.   


 
 An effective opening tells the Court what to expect and from whom to expect it.  It cues 
the Court in on what to expect as the evidence and testimony unfolds – what to look for.  
Essentially, it makes predictions as to what the evidence and testimony will be, challenging the 
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lawyer to deliver on those predictions or fail to meet its burden and lose credibility with the 
Court.   


Conclude with what you are asking the court to do, provide an explanation as to why that 
result is the fair and equitable one, and repeat the themes one last time!  Make sure you end on a 
high note!  
 
 Impact beginnings, engaging storytelling, and crisp endings are the hallmarks of effective 
opening statements.  
 
 HOT TIP #1:  Consider making your opening statement very similar to your closing 
argument with the exception of changing the tense.  
 
 HOT TIP #2:  Do not promise something you cannot convey.  Make sure when you say 
the evidence will show that you deliver that during the trial.   
 
The Fundamentals of an Opening Statement 
 


An Opening Statement provides the Court with a blueprint of your case in chief.  It is 
intended generally to inform the Court concerning the nature of the action, the issues involved, 
and provide the Court with an outline so that it can better understand the testimony.  
 


In developing your Opening Statement, think in terms of your overall case outline, 
including: 
 


• Theory/Theme of Case 
o Theory of the Case:   this is each party’s version of what happened 


§ It must be legally sufficient and establish a prima facie case under the 
controlling substantive law  
 


§ Must be consistent with both the undisputed facts and with your 
version of the disputed facts  


 
§ Must seize the moral high ground by showing that your client is the 


“good guy”  
 


§ Must always be easy to follow and simple to understand 
 
o Theme of the Case:  tells the Judge what the case is about, identifies the issues 


from your point of view, and shows why your side deserves to win 
§ Words and phrases that summarize the theory of your case 


 
§ Good themes are about people, their motives, and how life actually 


works  
• They are found in many places: current events, popular 


sayings, advertisements, quotes from notable authors 
• They are limited only by your imagination  
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§ Good themes catch the ear, make a vivid and visceral connection, and 


send a clear message 
 


§ A good theme is memorable, and when you find the right themes for 
your case, you will want to repeat them periodically, perhaps three to 
five times, during the opening statement  


• Compelling themes beg to repeated  
 


• Why are we here?  What are the issues to be presented? 
 
• Evidence presented - what will the evidence show and what findings/conclusions will 


it lead the court make? 
 


• Witnesses, including order of witnesses 
 


• Key exhibits that will support your theory of the case; let the Court know what she 
will be receiving in furtherance of your case 


 
• Anticipated findings of fact – What are you asking the Court to determine? 


 
• What does court need to do based on the findings that it will make?    
 
The opening statements must be confined to proof of evidence admissible under  


the rules of evidence.  Anything stated in the opening which is beyond the scope of the pleadings 
is objectionable unless it raises an issue which would justify an amendment to a pleading.    
 
Considerations for Petitioner vs. Respondent 
 
 PETITIONER:  As the Petitioner, anticipate your adversary’s remarks and work 
explanations into your opening.  The statement should contain statements of intended proofs 
which support a prima facie case for him/her under the pleadings.  
 


RESPONDENT:  The Respondent should prepare the opening in the same fashion, 
however she has the benefit (or, perhaps, greater challenge) of actually hearing her opponent’s 
remarks and weaving some rebuttal in to what has already been prepared.  The Respondent can 
save some time in opening as the basic facts of the marriage (i.e., date of marriage, length of 
marriage, number and ages of children, etc.) do not have to be repeated (assuming they are 
accurate).   In addition, Respondent’s opening statement should contain sufficient facts to show 
that there is a defense (if applicable) to the allegations made by Petitioner.  
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Tips for a Compelling and Effective Opening Statement 
 


• Make an immediate impact in the first minute; however you start you must convey to 
the Judge that you’re going to be worth listening to 


o Grab attention  
 
o State themes 


 
o Give a short overview of the case  
 


• Keep it short and simple 
o Open with the relief that you are asking for  


 
o Set forth your theme and theory 


 
o State the three points you want to make along with the facts and evidence 


that will support those points  
§ HOT TIP:  Never start with the other side’s case first  


 
o Sprinkle in the theme and theory  


 
o Conclude with the relief you are asking for  


 
• Use story-telling techniques 


o The story must account for the important facts that will come out during trial 
and that story must be acceptable to the Judge  


 
o When telling the story, use appropriate labels for the parties and other 


important people and things, and use them consistently  
 
o Tell the story in real time using present tense  
 


• Construct Trilogies 
o Find an important concept to the theory of the case 


§ Express it in 3 different ways / divide into 3 separate parts 
 


§ Express each of the 3 statements in 3 separate parallel statements 
 


o Establish the facts of importance to the theory of the case, and to establish 
them in such a way that they create, embody, or utilize selected theme 
phrases 
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o Example:  
Prime Minister Winston Churchill to the citizens of England as the Battle 
of Britain was underway: 
 


We shall fight them on the beaches, 
We shall fight them in the streets, 
We shall fight them in our homes, 
We shall never, never, never surrender. 


 
 Abraham Lincoln, in the Gettysburg Address: 


 
"We shall not desecrate, we shall not consecrate, 
  we shall not hallow this ground." 


 
• Give the Judge “pictures” of the different aspects of the case.  Do not become heavily 


involved with identifying the people who will be witnesses and what their testimony 
is going to be  


 
• Humanize and Personalize your client  


o Consider how you can help the Court to identify with and have positive feelings 
about your client 


 
• Deliver the opening statement in a confident and sincere manner; do not deliver the 


opening statement in a monotone manner 
o Pitch your voice one note higher; vary the pace 


 
o Project a positive attitude  


 
• Do not be afraid to make an objection during opposing counsel’s opening statement.  


If opposing counsel is making serious misstatements of law or improperly shifting 
burden of proof to your side, object forcefully and quickly 


 
No-No’s 
 


• Do not give the Court expectations that you cannot deliver – your case will lose 
credibility. 


 
• Do not make statements to the Court that you do not intend to prove or cannot prove. 


o When you mention a fact in the opening statement, you are obligated to present 
evidence of that fact during the trial.  If you can’t prove it, you can’t mention it.  


 
• Do not mention inadmissible evidence  
o If you have a reasonable, good faith belief that the evidence you are mentioning 


now will be admissible later, then it’s ok to mention it in the opening statement 
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• Do not state personal opinions  
o Do not vouch for credibility or lack of credibility of any witness, or state personal 


knowledge of facts  
 
• Do not make direct attacks on the characters of the parties and witnesses  
 
• It is not an “Opening Argument” it is an “Opening Statement.”  Opening statements 


should not contain argument.  However, DO YOUR RESEARCH FIRST and know 
what you intend to argue in closing.   


 
• Know the law and the cases you intend to rely on in closing.  Begin to blend the facts 


of your case so that similarities with the cases you will be presenting to the Court will 
be clear or even obvious. 


 
• Do not overdo it.  The Court is probably eager to begin hearing the testimony – do not 


overstay your welcome.   
 
• Do not preface each statement with the words “we expect to prove” or “we will 


show” or “the evidence will show”  
 
Opening Statement Checklist 
 


• Introduction 
 


• Story 
 
• Theme Phrases  
 
• Impact Words 
 
• Visual Aids/Exhibits 
 
• Case Weaknesses 
 
• What you want the Court to do  
 
• Conclusion 


 
Opening Statement Examples 
 


What you want the Court to do:  
 


“Your Honor, this is a request for Susy Smith to be able to relocate with her two children 
to Atlanta, Georgia, where she grew up, where her family and friends still reside, and 
where she has the opportunity to return to college to complete her undergraduate degree.”  
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The Theme of the Case: 
 


“Dr. Jones has little time, as a resident in cardiac surgery, to see his children.  Mrs. Jones 
will testify that throughout their marriage, while Dr. Jones completed medical school and 
during his 4 year residency program, she was the one solely responsible for the needs of 
the children.  You will hear from Mrs. Jones that Dr. Jones was rarely home, and when he 
was home, he was more interested in reading his medical journals than reading to his 
children.  Rita Gonzalez will acknowledge her affair with Dr. Jones.  A review of the 
pleadings will demonstrate that it’s Dr. Jones who wants this marriage to end.  As the 
facts of the case will show, like a dog in the manger, Dr. Jones does not want Paula Jones 
as his Wife, does not have the time to spend any time with Jane and Mike, but doesn’t 
want Susy to go on with her life either.  How selfish is that?  Ask the horse who couldn’t 
eat his dinner when the dog wouldn’t move from the manger?”  


 
The Theory of the Case:   


  
“Your Honor, Kathie Feldman acknowledges that Mr. Feldman loves his children and 
they love him.  But she will tell you that, as a pilot, Mr. Feldman can fly anywhere that 
US Airways flies, at no cost to him.  Susan will tell you that the town in which she grew 
up, where her parents and sisters still live, is a hub for US Airways, and Mr. Feldman 
should have no problem flying into and out of that hub.  You will hear that she is 
desperately lonely in Ft. Lauderdale where she moved for Mr. Feldman, that she has no 
friends, no support system.  She will tell you that she has proposed that Mr. Feldman 
have alternating weekends with the children if she can move with her family, as well as 
holiday time and summer time, on the same schedule he currently enjoys.”   


 
Counteract the Weaknesses:  


 
“Your Honor, you will hear from Mr. Walker that he has been an active and involved 
Father for his children.  He will tell you that since his sons have been playing soccer, he 
has been the coach of their teams.  What he will not tell you, but what you will hear from 
Ellen Walker is that this active participation began when Ellen filed for divorce and 
sought that the children reside with her for the majority of the time.  She will tell you, as 
will Ms. Shultz, Charles’ fourth grade teacher, that Mr. Walker had no involvement in 
Charles’ school activities prior to this year, nor did he attend a school conference or 
school activity.  Ellen, on the other hand, is a class mother, attends the parent-teacher 
conferences, and speaks with Charles’ teachers on a regular basis.”  
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Closing Arguments 
 


What is an Effective Closing Argument? 
 


A closing argument is the last opportunity for you to remind the Judge of your theme, 
what the case is about, and why it is fair and just for your side to prevail.   


 
An effective closing argument includes the applicable law and ties it to the facts at hand.  


It repeats the themes that were used during the opening statement and throughout trial to send the 
message home to the trier of fact.  


 
The closing argument is the time for the lawyer to be as persuasive as he/she can be.  
 
An effective closing argument starts with your theme.  Then, you argue the key disputes 


in the case, including addressing any weaknesses in your case.  
 
An effective closing arguments makes strong points that are supported by the evidence 


presented at trial – the testimony of the witnesses and any exhibits that were admitted.  
The ending of the closing argument must end on a high note.  It should repeat the themes, 


summarize the issues, and tell the Judge why he/she should rule in your favor.  The ending of the 
closing argument should be similar to the ending of an opening statement, but must convey more 
passion and conviction.  
 
The Fundamentals of a Closing Argument 
 
 The Closing Argument helps the judge understand the issues in the case by tying it 
together to the applicable law.  This is your opportunity to argue to the court what you believe 
the evidence demonstrated at trial.   
 


In developing your Closing Argument, think in terms of your overall case outline, 
including: 
 


• Evidence presented - what did the evidence show and what findings/conclusions 
could the court make? 


 
• Witnesses – what did the witnesses testify to and are there quotes they said that will 


help you in your closing argument?  Cite testimony that establishes elements you are 
trying to prove. 


 
• Key exhibits – what exhibits did you admit into evidence that support the theory of 


your case?  
 


• Recap of relief you are requesting from the Court  
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An effective way to prepare your closing argument is by preparing a proof chart to help 


you organize what you want to convey at trial, who will say it, what objections may be made, 
and how you can overcome those objections.  The proof chart will also help you develop your 
theme and theory.  


 
ISSUE SUPPORTIVE 


FACTS 
WITNESS  EVIDENCE  OBJECTION RESPONSE 


(Case Law) 
      
      
      
      


 
 
Tips for a Compelling and Effective Closing Argument 
 


• Make sure there is a logical sequence  
 
• Remind the Court of your theory and theme  
 
• Make reference to the exhibits that you used that were helpful to your case  
 
• Use rhetorical questions and analogies 
 
• Argue the facts 
 
• Argue the strengths of your case and explain the weakness  
 
• Absolutely DO NOT give your personal opinion 
 
• Keep it short and simple 
 
• Deliver the closing argument in a confident and sincere manner; do not deliver the 


closing argument in a monotone manner 
 


No-No’s 
 


• Do not mention unadmitted evidence  
 


• Do not misstate or mischaracterize evidence  
 
• Do not state personal opinions  
 
• Do not improperly argue the law 


 







10 
 


 
Closing Argument Checklist 
 


• Introduction 
 


• Theme 
 
• Theory 
 
• Points that you want to make  
 
• The facts that supported those points 
 
• Case law  
 
• What you want the Court to do  
 
• Conclude on a high note! 


 








CASELAW UPDATE 
2019 AAML FLORIDA CHAPTER 


INSTITUTE 
 
 


Family Law Case Summaries 
October 2018 through December 2018 


and 
January 2019 through Mid-April 2019 


 
 


Presentation by: 
Thomas J. Sasser, Esq. 


tomsasser@sasserlaw.com 
 


Materials by: 
Peter J. Trombadore, Esq., Trisha P. Armstrong, Esq., 


Cash A. Eaton, Esq. & Thomas J. Sasser, Esq. 
 
 
 


Sasser, Cestero & Sasser, P.A. 
1800 Australian Avenue South, Suite 203 


West Palm Beach, FL 33409 
 
  







1 


TABLE OF CONTENTS 
 
2018 Family Law Case Summaries 
October 2018 through December 2018 
 


I. Parenting ............................................................................................................................. 2 


II. Equitable Distribution ......................................................................................................... 4 


III. Alimony .............................................................................................................................. 5 


IV. Child Support ...................................................................................................................... 7 


V. Everything Else ................................................................................................................... 9 


a. Fees and Costs......................................................................................................... 9 


b. Domestic Violence ................................................................................................ 10 


c. Name Change ........................................................................................................ 12 


d. Adoption ............................................................................................................... 12 


e. Procedure .............................................................................................................. 12 


f. Rules ..................................................................................................................... 13 


VI. Parenting ........................................................................................................................... 14 


VII. Equitable Distribution ....................................................................................................... 17 


VIII. Alimony ............................................................................................................................ 19 


IX. Child Support .................................................................................................................... 21 


X. Everything Else ................................................................................................................. 24 


a. Findings................................................................................................................. 24 


b. Fees and Costs....................................................................................................... 25 


c. Domestic Violence ................................................................................................ 25 


d. Name Change ........................................................................................................ 26 


e. Procedure .............................................................................................................. 26 


XI. INDEX .............................................................................................................................. 28 


 


  







 


2 


2018 Family Law Case Summaries 
(October 2018 through December 2018) 


 
Parenting 
 
Evans v. Miller, 254 So. 3d 660 (Fla. 5th DCA 2018). 
 
The Granting of a Timesharing Modification Cannot Be Reviewed for a Lack of Evidence, 
When There is No Transcript to Review.   
 
Ryan v. Ryan, 257 So. 3d 1168 (Fla. 3d DCA 2018). 
 
Restricting or Denying Timesharing – A court has the discretion to restrict or deny timesharing 
in order to promote the welfare of the child.  However, a court must provide a clear path toward 
reconsideration of the timesharing limitations if enumerated conditions are met. 
 
Horton v. Horton, 257 So. 3d 1197 (Fla. 1st DCA 2018). 
 
Prospective Timesharing Determinations – A court may not make timesharing determinations 
based on a prospective analysis.  A court’s determination as to a child’s best interests must be 
based on present facts and circumstances. 
 
R.B. v. B.T., 257 So. 3d 1197 (Fla. 2d DCA 2018). 
 
Travel Restrictions on Timesharing – A court may impose travel restrictions on a parent’s 
timesharing.  However, there must be evidence support that such restrictions are necessary to 
protect the welfare of the children. 
 
Saponara v. Saponara, 261 So. 3d 570 (Fla. 4th DCA 2018). 
 
There is a Distinction Between Modification Actions and Relocation Actions – In a 
modification action is whether a substantial and material change in circumstances has occurred.  
Whereas, a court’s focus in a relocation case is not on whether there is a substantial and material 
change in circumstances but whether a parent and child can relocate.  Accordingly, the relocation 
statute anticipates that the court will modify the parties' timesharing schedule if it grants the 
relocation. 
 
Seligsohn v. Seligsohn, 259 So. 3d 874 (Fla. 4th DCA 2018). 
 
Ultimate Decision Making Authority – A court cannot give a party a blanket award of ultimate 
decision-making authority over children.  The authority must be over specific maters/decisions 
and they must be listed in the final judgment. 
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Parenting Classes – A court’s order requiring a party to attend parenting classes is not 
enforceable when its provisions are vague and ambiguous.  When a court fails to provide a 
duration for the compelled weekly classes nor identified a standard to judge the Former Wife's 
compliance, the order is vague and unenforceable. 
 
Chalmers v. Chalmers, 259 So. 3d 878 (Fla. 4th DCA 2018). 
 
No Presumptions in Relocation Case - There is no presumption in favor of or against a request 
to relocate.   
 
Burden of Proof in Relocation Case – The requesting party has the initial burden of proving, 
by a preponderance of the evidence, that relocation is in the best interests of the child.  If met, the 
burden of proof shifts to the non-requesting party to show that the proposed relocation is not in 
the best interests of the child. 
 
Llanos v. Herta, 43 Fla. L. Weekly D2704 (Fla. 3d DCA 2018). 
 
Paternity Testing -  A court must conduct a three-prong test prior to ordering a party to submit 
to genetic testing: (1) the proceedings place paternity in controversy; (2) good cause exists for 
the testing; and (3) that the testing would be in the child's best interest. 
 
McAbee v. McAbee, 259 So. 3d 134 (Fla. 4th DCA 2018). 
 
Communications Between State Courts in UCCJEA Mattters – Pursuant to the UCCJEA, 
when a court has taken emergency temporary jurisdiction over child custody, the courts must 
immediately communicate with the court which made the initial child custody determination.  A 
courts failure to immediately communicate with the prior to making a child custody 
determination is reversible error. 
 
Oldham v. Greene, 263 So. 3d 807 (Fla. 1st DCA 2018). 
 
Psychological Evaluations - Courts have two available avenues to compel the psychological 
evaluation of a party in a family law case: 1) as part of a social investigation pursuant to § 61.20, 
Fla. Stat.; and 2) Fla. Fam. L. R. P. 12.360.  Parties are entitled to know under which option the 
Court is ordering the examination. 
 
Under Fla. Fam. L. R. P. 12.360 - A request for a psychological examination must be related to 
“a matter in controversy,” and the party must have good cause for the examination. 
 
In Controversy Requirement – This requirement is met when there are “verified allegations 
that the parent in question is having mental problems that could substantially impact his or her 
ability to properly raise children.   
 
Good Cause Requirement – The Good Cause requirement is met when a party's mental 
condition cannot adequately be evidenced without the assistance of expert medical testimony. 
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Orders Granting Psychological Evaluations - Orders compelling evaluations must set forth the 
time, place, manner, conditions, and scope of an examination and the person or persons by whom 
it is to be made.  Open-ended orders that do not provide specific directives regarding the 
psychological evaluation depart from the essential requirements of law. 
 
Equitable Distribution 
 
Garrison v. Garrison, 255 So. 3d 877 (Fla. 4th DCA 2018). 
 
Failure to Assign Value of Marital Business – Trial court committed reversible error by 
equally distributing a marital business to each spouse and explicitly declining to assign a value to 
the business. 
 
Requiring the Parties to Remain in Business – The trial court commits reversible error when it 
forces the parties to remain in business together against their will. 
 
Blackburn v. Wissner, 257 So. 3d 1190 (Fla. 5th DCA 2018). 
 
Credit for Post-Judgment Payments on Former Marital Residence – The trial court 
committed reversible error by declining to award the former wife any credit for her reduction of 
the debt on the marital home through payments made subsequent to the entry of the final 
judgment.   
 
Horton v. Horton, 257 So. 3d 1197 (Fla. 1st DCA 2018). 
 
Date of Valuation of Marital Asset – A court must determine a valuation for marital assets that 
is just and equitable, and this determination is reviewed for abuse of discretion.  It is not an abuse 
of discretion when a court relies on the provided valuation, which was as of the date of the final 
hearing.  A trial court is not required to amend the evidence post-trial. 
 
Greenshields v. Greenshields, 259 So. 3d 988 (Fla. 5th DCA 2018). 
 
Injunctive Relief Regarding Sales Proceeds of Former Wife’s Residence – The trial court 
committed reversible error by requiring the former wife to place monies into escrow from the 
sale of the former marital residence and by failing to require the former husband to post a bond.  
The trial court had required the former wife to keep the sale proceeds from her home in escrow 
until the resolution of former husband’s post-judgment claims.   
 
Palmateer v. Palmateer, 260 So. 3d 476 (Fla. 2d DCA 2018). 
 
Equitable Distribution of Municipal Pension – The trial court committed reversible error by 
entering an income deduction order (IDO) in favor of the former wife against the former 
husband’s municipal pension plan to effect the equitable distribution of a marital asset to which 
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the former wife is indisputably entitled.  An income deduction order cannot be used to force 
direct payment to a non-participating spouse of a portion of a spouse’s municipal pension 
benefits in order to achieve equitable distribution of marital assets.   
 
Kenney v. Goff, 259 So. 3d 140 (Fla. 3d DCA 2018). 
 
Lump Sum Payment as Equitable Distribution – Courts look to the substance of the 
underlying obligations when determining whether lump sum alimony is to provide for equitable 
distribution of property or support.  The court is not bound by the parties’ characterization.  The 
trial court should assess whether: (1) alimony payments were made in exchange for a property 
interest, (2) the payments are modifiable, (3) the payments terminate upon remarriage or death 
and (4) the payments are deductible from the payor’s federal income tax and taxable to the 
payee.  In the instant matter, lump sum rehabilitative alimony provided for in the marital 
settlement agreement, pursuant to which parties agree that former husband would pay to former 
wife a total of $360,000.00 over a 108-month period constituted spousal support rather equitable 
distribution of marital property.   
 
Schroll v. Schroll, 262 So. 3d 832 (Fla. 1st DCA 2018). 
 
Equitable Distribution Cannot Be Enforced through Contempt – The trial court lacks 
authority to hold a former spouse in contempt for failure to comply with an equitable distribution 
order, where obligation at issue could not be interpreted as anything other than part of a marital 
property settlement.  Pursuant to Article 1, Section 11 of the Florida Constitution, obligations 
incurred by a party in a martial property settlement are not subject to enforcement through 
contempt proceedings.   
 
Alimony 
 
Horton v. Horton, 257 So. 3d 1197 (Fla. 1st DCA 2018). 
 
Necessary Factual Findings -  A court must make a specific factual determination as to whether 
either party has an actual need for alimony or maintenance and whether either party has the 
ability to pay alimony or maintenance.  If it makes that determination in the affirmative, then it 
must consider several factors to determine the proper type and amount. 
 
Date of Valuation of Marital Asset – A court must determine a valuation for marital assets that 
is just and equitable, and this determination is reviewed for abuse of discretion.  It is not an abuse 
of discretion when a court relies on the provided valuation, which was as of the date of the final 
hearing.  A trial court is not required to amend the evidence post-trial. 
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Nuttle v. Nuttle, 257 So. 3d 1084 (Fla. 4th DCA 2018). 
 
Retroactive Alimony Modification – Retroactive application of a judgment to modify alimony 
is the rule rather than the exception.  The trial court should apply retroactivity of a judgment 
modifying alimony back to the date of filing of an initial action for modification.   
 
Olson v. Olson, 260 So. 3d 367 (Fla. 4th DCA 2018). 
 
Alimony Judgment and Ex Parte Injunction – The former wife’s verified motion for 
injunction and the unsworn statements of her attorney were inadequate to establish the necessary 
proof at a noticed and contested evidentiary hearing for an ex parte injunction.  
 
Portwood v. Portwood, 261 So. 3d 670 (Fla. 5th DCA 2018). 
 
Alimony Contempt Motions and Res Judicata – Res judicata does not bar consideration of a 
motion for contempt for failure to pay alimony where the former wife’s two contempt motions 
separately addressed traditional alimony and additional alimony for monthly mortgage payments. 
The trial court erred by reasoning that the former wife “could have” raised both contempt issues 
in one motion.    
 
Walsh v. Walsh, 262 So. 3d 212 (Fla. 5th DCA 2018). 
 
Ambiguous Alimony Language in Marital Settlement Agreement – The term “periodic 
income” as used in a marital settlement agreement referring to alimony and without further 
definition is ambiguous and necessitates the admission of extrinsic evidence to establish the 
parties’ intent in drafting.   
 
Erskine v. Erskine, 262 So. 3d 223 (Fla. 1st DCA 2018). 
 
Undifferentiated Temporary Support Awards – The court may not award undifferentiated 
temporary support as such an award does not demonstrate need and ability to pay temporary 
alimony.    
 
Fox v. Fox, 262 So. 3d 789 (Fla. 4th DCA 2018). 
 
Trial Court Must Make Statutory Alimony Findings – The trial court must make statutory 
alimony findings irrespective of whether a motion for rehearing is filed.  As such, the former 
husband was not required to move for rehearing in order to preserve for appeal the issue of the 
trial court’s failure to make statutorily required findings in awarding permanent periodic alimony 
to the wife.   
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Alimony Award and Vocational Evaluation – The trial court committed reversible error where 
is denied the former husband the opportunity to conduct a vocational examination of the former 
wife.  The court should have given the former husband the opportunity to present competent 
substantial evidence as to the former wife’s ability to work and earning capacity.   
 
Inman v. Inman, 260 So. 3d 555 (Fla. 2nd DCA 2018). 
 
Permanent Alimony After Remarriage – The parties may agree in a marital settlement 
agreement that permanent periodic alimony may continue irrespective of the recipient spouse’s 
remarriage. 
 
Alimony Modification and Burden of Proof – The trial court may not apply a heavier burden 
of proof on the party seeking modification of an alimony award on the basis that the parties had 
entered into a voluntary agreement establishing alimony. 
 
Child Support 
 
Hogan v. Aloia, 257 So. 3d 479 (Fla. 5th DCA 2018). 
 
The Child Support Guidelines Amount is the Starting Point for All Child Support Cases – 
A court cannot set the guidelines using only one (1) child, when there are two (2) children, then 
deviate from the guidelines to arrive at what it feels is an equitable result.  When establishing the 
parties’ respective child support obligations, a court must first establish the amount pursuant to 
the child support guidelines. Then, the court may exercise its discretion to deviate from the 
established amount pursuant to the applicable statutory factors.   
 
Miscalculation of Income – It is error for a court to determine a party’s income by “splitting the 
baby” between the parties’ respective positions on which income amount the court should use in 
establishing the final child support amount because the evidence does not support an amount that 
neither party testified to. 
 
Deviation from Child Support Guidelines – When deviating from the child support guidelines, 
a court must make requisite findings to support its deviation. 
 
Attaching a Child Support Guidelines Worksheet – It is reversible error to not attach a child 
support guidelines worksheet to a final judgment. 
 
Ryan v. Ryan, 257 So. 3d 1168 (Fla. 3d DCA 2018). 
 
Supervision Costs – Two district courts have determined that the costs of supervision should be 
treated as a child support expense and included in those calculations. Moore v. Yahr, 192 So. 3d 
544 (Fla. 4th DCA 2016); Perez v. Fay, 160 So. 3d 459 (Fla. 2d DCA 2015). But the Appellate 
Court in the present case stated, “The Former Wife has not pointed to any authority providing 
similar treatment for expenses of monitoring and treating substance abuse imposed as a result of 
a party's violation of prior agreed orders.” 
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Evans v. Miller, 254 So. 3d 660 (Fla. 5th DCA 2018). 
 
The Granting of a Child Support Modification Cannot Be Reviewed for a Lack of 
Evidence, When There is No Transcript to Review.   
 
Department of Revenue v. Vobroucek, 259 So. 3d 228 (Fla. 2d DCA 2018). 
 
Modification of Child Support When Child Has Reached Age of Majority - If a child is 
between 18 and 19 years of age, is still in high school, and meets the remaining statutory 
requirements, then a court is not prohibited from modifying the support obligation under the 
statute. 
 
Olson v. Olson, 260 So. 3d 367 (Fla. 4th DCA 2018). 
 
Child Support Judgment and Ex Parte Injunction – The former wife’s verified motion for 
injunction and the unsworn statements of her attorney were inadequate to establish the necessary 
proof at a noticed and contested evidentiary hearing for an ex parte injunction.  
 
Kohl v. Rammacca, 257 So. 3d 171 (Fla. 5th DCA 2018). 
 
Awarding a Setoff Amount from Child Support Obligation – A court cannot award a setoff 
amount for child related expenses paid by a party, when the party was already obligated to pay 
said expenses pursuant to the parties’ final judgment. 
 
Gifts to Minor Child – A court cannot award a setoff amount for funds voluntarily paid to 
purchase a motor vehicle for one of the parties’ minor children. 
 
Seligsohn v. Seligsohn, 259 So. 3d 874 (Fla. 4th DCA 2018). 
 
Calculation of Child Support After Expiration of Alimony – If an alimony award terminates 
before an obligor’s child support payments, the trial court must calculate child support based on 
the obligee’s change in income after the alimony expires. 
 
Department of Revenue v. Ezeta, 262 So. 3d 207 (Fla. 3d DCA 2018). 
 
Parties’ Acquiescence to Trial Court’s Child Support Determination – When both parties’ 
acquiesce and fail to object to the methodology used by the court to calculate child support, that 
issue is not preserved for appellate review and will be affirmed. 
 
Erskine v. Erskine, 262 So. 3d 223 (Fla. 1st DCA 2018). 
 
Undifferentiated Temporary Support Awards – The court may not award undifferentiated 
child support as such an award renders the appellate court unable to determine whether the trial 
court properly applied the statutory child support guidelines. 
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Windsor v. Windsor, 262 So. 3d 853 (Fla. 1st DCA 2018). 
 
Imputation of Income Analysis -  When imputing income to a party, the first step is to 
determine whether there is voluntary unemployment or underemployment.  If there is, then the 
second step is to determine the amount of income to impute. 
 
Amount of Imputation – The amount of income imputed to a party must be based on evidence 
supporting their present ability to earn that amount in a job that is presently available and in their 
respective job market. 
 
Gay v. Gay, 262 So. 3d 259 (Fla. 1st DCA 2018). 
 
Unemployment Must Be Voluntary to Impute Income to a Party – A court cannot impute 
income to a party unless it makes a finding that the party is voluntarily unemployed.  If a court 
determines that the party is voluntarily unemployed because they were terminated from their 
previous employment, that alone is not a sufficient factual basis because the court would need to 
find that the termination was voluntary. 
 
Everything Else 
 
Fees and Costs 
 
Hogan v. Aloia, 257 So. 3d 479 (Fla. 5th DCA 2018). 
 
Failure to Address Attorneys’ Fees Issue - Entry of a final judgment, which does not address a 
party’s request for attorneys’ fees, despite such a request being made in the initial pleading, does 
not preclude a trial court from addressing the issue after the final judgment is entered. 
 
Rotunda v. Rotunda, 259 So. 3d 216 (Fla. 5th DCA 2018). 
 
Findings for Temporary Attorney’s Fees and Costs – Finding as to the reasonableness of the 
award are required for awards of temporary attorney’s fees and costs.  Further, a court must 
explain how it determined the award.  Finally, an award of temporary attorney’s fees and costs 
must specify whether the award is designed to address fees already incurred or prospective fees. 
 
Seligsohn v. Seligsohn, 259 So. 3d 874 (Fla. 4th DCA 2018). 
 
GAL Fees – A party cannot be compelled to sell homestead property pay a GAL’s fees.  To do 
so functions as an equitable lien on homestead property to secure repayment on an unsecured 
debt, which the Florida Constitution does not allow. 
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Reidy v. Reidy, 261 So. 3d 575 (Fla. 4th DCA 2018). 
 
Jurisdiction Over Charging Lien – The failure to file a notice of charging lien before the 
issuance of the final judgment divests the court of jurisdiction to enter a charging lien absent a 
reservation of jurisdiction within the final judgment.  
 
Subramanian v. Subramanian, 260 So. 3d 1075 (Fla. 4th DCA 2018). 
 
Trial by Implied Consent – A party’s due process rights are not violated when the opposing 
party addresses issues related to attorney’s fees and costs in both opening and closing argument 
and when the party against whom fees are sought addresses the issues of fees and costs in closing 
argument.   
 
Walsh v. Walsh, 262 So. 3d 212 (Fla. 5th DCA 2018). 
 
Waiver of Attorneys’ Fees and Costs in a Marital Settlement Agreement – There must be 
express language contained within a marital settlement agreement which specifically waives the 
right to pursue fees under section 61.16 for a fee waiver to apply in a subsequent action.   
 
Domestic Violence 
 
Lopez v. Regalado, 257 So. 3d 550 (Fla. 3d DCA 2018). 
 
No Violation of Due Process When a Party Appears to Defend a Domestic Violence Hearing 
Even Though He or She Was Not Served with the Petition – Even if a party has not been 
successfully served with the petition for injunction against domestic violence, if the party 
appears at the scheduled hearing and is given the opportunity to address the allegations, there is 
no violation of due process.  The key due process concern is that a party be given notice and 
opportunity to be present and to be heard on the allegations in the petition.     
 
Relief Cannot Be Granted at a Domestic Violence Hearing Which is not Requested Within 
the Pleadings Filed – It is reversible error to grant relief in a domestic violence proceeding 
which has not been requested in the pleadings.   
 
Award of Temporary Support Must Identify What Portion of the Award Constitutes 
Temporary Alimony and What Portion Constitutes Temporary Child Support – In 
awarding temporary support, the court must designate which portion of the award constitutes 
temporary alimony and which portion constitutes temporary child support.  Further, the court 
must make findings concerning the incomes of the parties for purposes of applying the Child 
Support Guidelines. 
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Venn v. Fowlkes, 257 So. 3d 622 (Fla. 1st DCA 2018). 
 
Stalking Injunction Requires Two Instances of Stalking in Which a Party Experienced 
Substantial Emotional Distress – To obtain an injunction against stalking, a party must allege 
and prove two separate instances of stalking and such incidents must objectively have caused 
substantial emotional distress.  Substantial emotional distress is greater than just an ordinary 
feeling.   
 
Halpern v. Koikos, 255 So. 3d 535 (Fla. 1st DCA 2018). 
 
Transcript Required to Challenge Sufficiency of Evidence – In the absence of a transcript of 
the hearing or a stipulated statement of the evidence, a challenge to the sufficiency of the 
evidence, in connection with a domestic violence injunction, will be unsuccessful.  
 
Caldwell v. Caldwell, 257 So. 3d 1184 (Fla. 5th DCA 2018). 
 
Adult Parent Has Standing to Seek a Domestic Violence Injunction on Behalf of a Minor 
Child on the Basis of Sexual Battery Under § 741.30 – The evidentiary requirements set forth 
in § 741.30 are different than those contained in § 784.046.  Sexual battery is a specifically 
enumerated offence within the definition of domestic violence and sexual battery is sufficient to 
support the entry of an injunction under § 741.30.   
 
Robinson v. Robinson, 257 So. 3d 1187 (Fla. 5th DCA 2018). 
 
Uncivil Behavior or Annoyance is Not Enough to Justify an Injunction Against Domestic 
Violence – Uncivil behavior such as acting irate or yelling profanities alone are not sufficient to 
support the entry of an injunction against domestic violence.  
 
Telephone Calls and Text Messages Sent to a Person, That Person’s Parents, and That 
Person’s Employer Alone Are Not Sufficient to Satisfy the Definition of Stalking Under § 
784.048 – The determination of whether harassment is sufficient to support a determination of 
stalking is made using a reasonable person standard, not a subjective standard, based upon the 
feelings of a party.  Telephone calls and text messages sent to a party seeking an injunction, as 
well as that party’s parents and employer, are not sufficient to justify a claim of stalking to 
support the imposition of an injunction. 
 
Tate v. Tate, 262 So. 3d 221 (Fla. 2d DCA 2018). 
 
Reasonable Cause to Believe a Party is in Eminent Danger of Becoming a Victim of 
Domestic Violence When Based on “Fear Alone” Must Be Objectively Reasonable – The 
test of reasonable cause, when based on fear rather than an act of violence, must be determined 
based on an objective standard rather than the subjective feelings of the party seeking the 
injunction.  The entry into the former home by a party’s brother and the removal of cats, which 
the parties rescued together, was not sufficient to establish an objectively reasonable fear to 
support the entry of a domestic violence injunction.  
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Name Change  
 
In re: Name Change of Johnson, 259 So. 3d 133 (Fla. 4th DCA 2018). 
 
Findings Regarding Name Change – A petition for name change cannot be denied without 
factual findings concerning a conclusion that a name change is sought for an ulterior or illegal 
purpose. 
 
Party Cannot Be Denied the Right to Have a Court Reporter Record a Hearing – Pursuant 
to Fla. R. Jud. Admin. 2.535(b), any proceeding shall be reported upon the request of any party. 
 
Adoption 
 
S.B.-B v. J.M.B.-S., 260 So. 3d 370 (Fla. 5th DCA 2018). 
 
In the Absence of a Transcript, Denial of Step-Parent Adoption Must Be Affirmed – The 
denial of a step-parent adoption on the basis that a Father did not indicate an intent to reject 
parental responsibility, cannot be reversed without record evidence provided by a transcript 
which reflected the willingness of the Father to relinquish parental responsibility. 
 
Procedure 
 
Martinez v. Valerio, 255 So. 3d 519 (Fla. 3d DCA 2018). 
 
Presumption of Paternity is Rebuttable, But Putative Father Must Manifest a Substantial 
and Continual Concern for the Welfare of the Child 
 
Toth v. Miller, 257 So. 3d 1166 (Fla. 2d DCA 2018). 
 
Wholesale Adoption of Proposed Final Judgment Suggest Failure to Engage in 
Independent Decision-Making by Court – Adoption of a 65-page final judgment, without a 
single alteration, when viewed in the context on the record of appeal and based on the court’s 
comments on the final hearing, indicate that judgment was not the product of the court’s 
independent analysis.  See Perlow v. Berg-Perlow, 875 So. 2d 383 (Fla. 2004). 
 
Wright v. Wright, 260 So. 3d 494 (Fla. 5th DCA 2018). 
 
Suggestions from a Trial Court Judge to Counsel for a Party Concerning How to Proceed 
with Divorce Litigation is Sufficient to Warrant Judicial Disqualification – A judge 
providing advice for counsel for one party provides the appearance of favoring one party in the 
lawsuit and constitutes a breach of the principle of judicial neutrality. 
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Llanso v. Gomez de Cordova, 263 So. 3d 137 (Fla. 3d DCA 2018). 
 
Trial Courts May Not Enter Orders Disposing of a Case During the Pendency of an 
Interlocutory Appeal – A trial court is without jurisdiction to enter a final judgment disposing 
of a case while an interlocutory appeal is pending.  Parties who reach a settlement should 
properly notify the appellate court that a pending appeal is moot based upon the settlement.  
Such action would prevent the entry of a final judgment by re-vesting the trial court with 
jurisdiction to enter a final order. 
 
Haskell v. Haskell, 260 So. 3d 550 (Fla. 2d DCA 2018). 
 
Appellate Court Does Not Have Jurisdiction to Review a Ruling Which Determines Only 
Entitlement to Attorney’s Fees and Costs, But Reserves Jurisdiction as to the Amount to Be 
Awarded 
 
Rules 
 
In re: Amendments to Florida Rules of Civil Procedure, 257 So. 3d 66 (Fla. 
2018). 
 
E-mail Service is Deemed Instantaneous and Parties are no Longer Given an Additional 
Five Days to Respond Following the Service of a Document by E-mail – Fla. R. Jud. Admin. 
2.514 was amended to treat e-mail in the same manner as hand delivery and differently than 
traditional postal mail.  Service by e-mail is now deemed to be instantaneous and parties no 
longer have 5 additional days to respond when service is performed by e-mail.  Further, the 
computation of time shall not begin until the next day after service that is not a Saturday, Sunday 
or legal holiday. 
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2019 Family Law Case Summaries 
(January 2019 through Mid-April 2019) 


 
Parenting 
 
Vinson v. Vinson, 44 Fla. L. Weekly D189 (Fla. 1st DCA 2019). 
 
Findings Regarding Factors Not Required – Specific written findings, as to the statutory 
factors, are not required in parenting cases.  However, the trial court must make a finding that the 
parenting arrangements are in the best interest of the child. 
 
Abdication of Authority – A court does not abdicate its duty to determine the best interest of 
the child by adopting a parenting plan agreed to by the parties if the court receives evidence 
which reflects that the parenting plan is in the best interest of the child.  The best interest of the 
child takes precedence over any agreement between the parties and the court cannot abdicate its 
responsibility to determine the best interest of the child to an expert or to a parent. 
 
Clarke v. Stofft, 263 So. 3d 84 (Fla. 4th DCA 2019). 
 
Ultimate Decision Making Authority – An award of ultimate decision-making must identify 
the specific areas over which each party shall have final decision making authority. 
 
Waiver of Appellate Review of Parenting Plan – Appellate review of parenting plan is waived 
when a parenting plan is admitted into evidence without objection because opposing party failed 
to appear at trial despite having been provided with notice.  
 
Delgado v. Miller, 264 So. 3d 1040 (Fla. 3d DCA 2019). 
 
Certiorari Review of Order Compelling Psychological Exam – Appellate court has certiorari 
jurisdiction to review orders compelling psychological examination.  
 
Psychological Examination Must Be Requested in Compliance with 12.360 – In order for a 
court to order a psychological examination the condition subject to examination must be in 
controversy and the party requesting the examination must have good cause for the examination.  
Further, the order for examination must be made only after notice to the person being examined 
and all parties and must specify the time, place, manner, conditions and scope of the examination 
along with the identity of the person conducting the examination.  
 
Pagliaro v. Pagliaro, 264 So. 3d 196 (Fla. 4th DCA 2019).  
 
Due Process – The ratification of mediation agreement that included a parenting plan without 
notice and opportunity to be heard is a violation of due process when there is a pending motion 
to set aside the mediation agreement. 
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Abdication of Authority – A trial court may not abdicate its obligation to determine the best 
interest of the child to any parent or expert and a court is not bound by an agreement between 
parents.  A court must independently determine whether an agreement concerning parenting is in 
the best interests of a child.  
 
Parris v. Butler, 264 So. 3d 1089 (Fla. 2d DCA 2019).  
 
Consideration of Relocation Factors – In awarding temporary timesharing where relocation is 
an issue, the court must consider all of the relocation factors as well as all of the §61.13 best 
interest factors.  Relocation factors should be considered by the court at the earliest opportunity. 
 
Temporary Timesharing Should Not Be Awarded as a Sanction – Temporary timesharing 
should be awarded based upon the best interest of the child and not as a sanction for the conduct 
of either party.  
 
Cancino v. Cancino, 44 Fla. L. Weekly D453 (Fla. 3d DCA 2019). 
 
Orders Related to Shared Parental Responsibility Must Be Specific in Order to Seek 
Contempt – Criminal contempt may not be imposed with regard to violations of shared parental 
responsibility if the orders are sufficiently explicit and precise.  A judgment which states only 
that “both parties shall share parental responsibility for the children consistent with Florida 
Statute” is not sufficient to support the imposition of contempt.  
 
Oral Pronouncements Concerning Contempt Control Over Subsequent Written Order – 
Oral pronouncements made by a judge at a contempt hearing take precedence over written orders 
and if the written order conflicts with the oral pronouncements made by the court the order must 
be reversed.  
 
Allende v. Veloz, 44 Fla. L. Weekly D533 (Fla. 3d DCA 2019). 
 
Return of a Child Relocated Without Agreement is Discretionary – §61.13001 does not 
automatically require the return of a child relocated without consent.  The court has the 
discretion to fashion an appropriate remedy based on the facts and circumstances related to the 
subject child at the time of the trial court’s determination. 
 
Sanabria v. Sanabria, 44 Fla. L. Weekly D540 (Fla. 3d DCA 2019). 
 
No Presumption in Favor of Relocation if there is a Finding of Good Cause as to Why a 
Timely Objection to Relocation Was Not Filed – A presumption in favor of relocation shall 
not be applied in a case where a court has found good cause as to why a timely objection to a 
petition to relocate has not been filed.  
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Perez v. Dwyer, 44 Fla. L. Weekly D587 (Fla. 3d DCA 2019). 
 
With an Insufficient Record and No Facial Deficiencies an Order Will Be Affirmed – Where 
no transcript on appeal is provided and an order suspending timesharing contains no errors on its 
face, the order will be affirmed.  
 
Pearce v. Boudreaux, 44 Fla. L. Weekly D605 (Fla. 4th DCA 2019). 
 
Hearing Required on Relocation if Timely Objection Filed – If a timely objection is filed in 
response to a petition to relocate, the court must conduct an evidentiary hearing before granting a 
petition to relocate.  If there is a dispute as to the sufficiency of the objection, the court must 
conduct a hearing. 
 
Failure to Verify the Facts Contained in an Objection Does Not Render the Objection 
Insufficient to Require an Evidentiary Hearing Before Relocation May Be Granted 
 
Lightsey v. Davis, 44 Fla. L. Weekly D628 (Fla. 4th DCA 2019). 
 
No General Statutory Requirement of Findings on Parenting Issues and Finding of 
Detriment Required to Award Sole Parental Responsibility Can be Made on the Record at 
Trial – Specific written findings are not required for a general parenting decision. However, a 
finding of detriment is required to award sole decision-making authority rather than shared 
parental decision-making authority.  Such a finding can be made either on the record or in the 
final judgment.  If no transcript is provided, the trial court cannot be reversed as the finding of 
detriment need not be made in writing and the appellate court lacks a record from which to 
determine if the court made the finding during trial.  
 
Award of Supervised Timesharing Must Be Accompanied by the Steps Which Must Be 
Accomplished to Reestablish Unsupervised Timesharing – An order establishing supervised 
timesharing must set forth the steps which the parent awarded supervised timesharing must take 
in order to obtain unsupervised timesharing.  The court is not required to set out in minute detail 
all of the steps necessary to reestablish unsupervised timesharing by the parent must leave the 
courtroom knowing the relatively specific tasks that must be accomplished to achieve this result.  
 
Abdication of Authority – A Court cannot direct that timesharing shall be at the sole discretion 
of one parent.  The trial court must exercise its discretion to create a reasonable timesharing 
schedule.  
 
Akre-Deschamps v. Smith, 44 Fla. L. Weekly D756 (Fla. 2d DCA 2019). 
 
Contempt is Available Only if the Parenting Order is Clear and Precise – Intentional 
interference by a parent with specified timesharing can subject that parent to civil contempt.  
While the refusal of a child to go for timesharing and the failure of a parent to force the child to 
go is not subject to contempt.  Likewise, the failure of a parent to make alternative transfer 
arrangement for a child after the initial transfer for timesharing was unsuccessful will not subject 
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the parent to contempt, unless there is specific language in the order which requires this action 
by the parent.   
 
Andre v. Abreu, 44 Fla. L. Weekly D810 (Fla. 3d DCA 2019). 
 
Timesharing May Not Be Modified as a Sanction – Timesharing may not be modified in the 
absence of a pending petition to modify and finding that the modification is in the best interest of 
the child.  Further, timesharing may not be modified as a sanction.  
 
Johnson v. Johnson, 2019 WL 1494473 (Fla. 5d DCA 2019). 
 
In the Absence of a Clear Stipulation, the Court Must Establish a Parenting Plan – Where 
the parties come before the court asserting that there is a stipulation on parenting issues, but it is 
clear that there is no meeting of the minds, the court must conduct a hearing and take evidence to 
resolve parenting issues.   
 
McLendon v. D’Amico, 2019 WL 1498265 (Fla. 1st DCA 2019). 
 
Broad Discretion in Terminating Supervised Timesharing – A court has broad discretion in 
terminating establishing timesharing and terminating supervised timesharing so long as there is 
competent substantial evidence to support the court’s determination.  
 
Equitable Distribution 
 
Vinson v. Vinson, 44 Fla. L. Weekly D189 (Fla. 1st DCA 2019). 
 
Identification of Marital and Non-Marital Assets – Appellate review of the identification of 
assets as either marital or non-marital is conducted de novo.  
 
Worker’s Compensation Awards – Separate non-marital property of the injured spouse 
includes non-economic compensatory damages for pain and suffering, disability and loss of 
ability to lead a normal life along with economic damages for a time period after dissolution of 
marriage such as lost wages and medical expenses.  Separate non-marital property of the non-
injured spouse include loss of consortium.  Marital assets include damages for lost wages or 
earning capacity during the marriage and for medical expenses paid out of marital assets during 
the marriage.  Damages for which no allocation can be made are also marital assets.  References 
Weisfled v. Weisfeld, 545 So.2d 1341, (Fla. 1989).   
 
Reclassification of Equitable Distribution Payment as Alimony – Equitable distribution 
equalization payments may not be reclassified as alimony as a sanction for non-payment.  
Equitable distribution payments are not enforceable by contempt, and such payments cannot be 
reclassified as alimony to make the payments enforceable by contempt.  
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Bolden v. Bolden, 263 So. 3d 216 (Fla. 1st DCA 2019). 
 
Application of Coverture Fraction to Retirement Fund – The marital portion of a retirement 
fund should be determined using the coverture fraction.  The coverture fraction is determined by 
using as the numerator the amount of time the employee was married while participating in the 
plan and the denominator is the total time the employee had the plan.  The plans present value is 
then multiplied by the resulting fraction to determine the present value of the marital portion of 
the retirement fund.  Any amount owed to a former spouse related to the retirement fund may be 
deducted from the initial value of the retirement fund before applying the coverture fraction.  
 
Moody v. Newton, 264 So. 3d 292 (Fla. 5th DCA 2019). 
 
Wedding and Engagement Rings – Generally, engagement rings and weddings rings are 
premarital gifts and should not be considered in equitable distribution as marital assets.  If, 
however, a ring, even if called a wedding ring, is purchased after marriage then the ring is 
marital property subject to equitable distribution.  
 
Error as to Value of Assets Not Preserved Without Motion for Rehearing – The failure to 
raise an issue related to the value of an asset in motion for rehearing results in a waiver of the 
issue on appeal.    
 
Escalona Socarras v. Bazan Vassallo, 2019 WL 576843 (Fla. 3d DCA). 
 
Commingling – The establishment of a line of credit during the marriage, which uses non-
marital assets as collateral does not result in commingling which converts the marital assets into 
a non-marital asset.  
 
Welton v. Welton, 44 Fla. L. Weekly D636 (Fla. 4th DCA 2019). 
 
Dissipation – The use of marital assets to pay off martial debt does not constitute a dissipation of 
marital assets even if the party uses marital assets to pay of marital debt only in his or her name 
without paying off marital debt held in the name of the other party.  Dissipation only occurs 
when one party uses marital assets for his or her own benefit for a purpose unrelated to the 
marriage when the marriage is undergoing an irreconcilable breakdown.  Dissipated assets may 
not be included in an equitable distribution scheme unless there is a specific finding of 
intentional misconduct.  The payment of marital debt is not intentional misconduct.  
 
Mattison v Mattison, 44 Fla. L. Weekly D665 (Fla. 5th DCA 2019). 
 
Assets Expended During the Pendency of Dissolution Should Not Be Included in Equitable 
Distribution Absent a Finding of Misconduct – It is error to include assets which have been 
expended or diminished during the pendency of a dissolution of marriage in the equitable 
distribution scheme without a finding of misconduct related to the intentional dissipation of 
marital assets by a party.  
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Determination of Value and Application of Credits and Setoffs – A court must either value 
the equity in the marital home as of the date filing with no credits for payments made thereafter 
or the court must use the appreciated value at the time of trial reduced by credits for one half of 
the net amounts paid toward the mortgage, taxes and insurance reduced by reasonable rental 
value.  
 
Pearson v. Pearson, 44 Fla. L. Weekly D795 (Fla. 2d DCA 2019). 
 
Assets Expended During the Pendency of Dissolution Should Not Be Included in Equitable 
Distribution Absent a Finding of Misconduct – It is an abuse of discretion to include assets 
which have been expended or diminished during the pendency of a dissolution of marriage in the 
equitable distribution scheme without a finding of misconduct related to the intentional 
dissipation of marital assets by a party.  
 
Marital Component of a Pension – If a party contributes to a pension during the marriage, the 
pension has a marital component that the court must determine as a part of equitable distribution.  
 
Dorsey v. Dorsey, 2019 WL 1466857 (Fla. 1st DCA 2019). 
 
Unequal Distribution is Not an Abuse of Discretion if One Spouse Incurs a Business Debt 
and the Other Spouse was Not Actively Involved in the Business – Distribution of a business 
debt to one party as a part of equitable distribution is not an abuse of discretion even if the 
assignment of this debt makes the equitable distribution scheme unequal if the other party was 
not actively involved in the business for which the debt was incurred.  
 
Alimony  
 
Griffitts v. Griffitts, 263 So. 3d 220 (Fla. 5th DCA 2019). 
 
Presumption of Permanent Periodic Alimony in Long Term Marriage – There is a rebuttable 
presumption that permanent periodic alimony will be awarded after a long-term marriage.  
Durational alimony should not be awarded when permanent alimony is appropriate.  
 
Troike v. Troike, 44 Fla. L. Weekly D313 (Fla. 3d DCA 2019). 
 
Combined Temporary Alimony and Child Support Payments Not an Abuse of Discretion – 
Combined temporary alimony and child support payments that constitute less than 40% of the 
Husband’s gross monthly income do not constitute an abuse of discretion.  
 
Moody v. Newton, 264 So. 3d 292 (Fla. 5th DCA 2019). 
 
Imputation of Income to Self-Employed Party – When a court determines that a self-
employed party has not accurately reported income, the court may impute income to the party 
based upon the standard of living established during the marriage and the contribution of the 
self-employed spouse to the family expenses.  
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Lizzmore v. Lizzmore, 263 So. 3d 268 (Fla. 1st DCA 2019). 
 
Amount of Alimony Is Limited Amount Requested in the Pleadings – It is error to award 
alimony in an amount which exceeds the amount requested in the pleading of the party seeking 
alimony. 
 
Rawson v. Rawson, 264 So. 3d 325 (Fla. 1st DCA 2019). 
 
Lump Sum Alimony Requires Findings to Justify Award - Lump Sum Alimony in the nature 
of support requires findings of need and ability to pay along with findings concerning the 
justification for the award which explain the “special necessity” or “unusual circumstances.”  
The findings concerning the justification for the award may be made either on the record or in 
the judgment.  
 
Pension May Be Utilized to Pay Lump Sum Alimony and Excluded from Equitable 
Distribution – A pension may be considered as a source of payment for alimony instead of 
being equitably distributed.  It was not an abuse of discretion to award a Wife a 45% interest in a 
military pension as permanent lump sum alimony.  
 
Alvarez-Reyes v. Fernandez-Gil, 44 Fla. L. Weekly D387 (Fla. 3d DCA 2019). 
 
Imputation of Income – Contains an excellent recitation of key cases on imputation of income. 
 
Frerking v. Stacy, 44 Fla. L. Weekly D717 (Fla. 5th DCA 2019). 
 
Presumption of Permanent Periodic Alimony in Long Term Marriage – It is an abuse of 
discretion not to award permanent periodic alimony following a long-term marriage, unless the 
presumption is overcome by competent substantial evidence.  Evidence that a Wife could 
maximize her income if she pursued a career in teaching is not sufficient to rebut the 
presumption of permanent alimony, where the Wife had never been a full-time teacher nor ever 
earned an annual income equal to half the amount suggested that she could earn as a teacher.  
 
Imputation of Income Relates Only to Income that Can Be Earned Through Employment 
that Can Be Obtained Without Retraining or Additional Education – In order to impute 
income, a court must find that a party has not used his or her best efforts to secure income at a 
level equal to or better than previously received.  Further, a court must look to employment 
options that are available without retraining or additional education.  Actual occupational 
qualifications must be considered not potential occupational qualifications.  
 
Gilliland v. Gilliland, 44 Fla. L. Weekly D720 (Fla. 5th DCA 2019). 
 
Presumption of Permanent Periodic Alimony in Long Term Marriage – There is a rebuttable 
presumption that permanent periodic alimony will be awarded after a long-term marriage.  
Durational alimony is not to be awarded where permanent alimony is appropriate.  
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Durational Alimony is Available in a Long-Term Marriage Instead of Permanent Periodic 
Alimony – Awards of durational alimony in a long-term marriage instead of permanent periodic 
alimony not an abuse of discretion if a court considers all of the alimony factors in §61.08 and 
the evidences shows that there is no need for support on a permanent basis.  Favorable findings 
as to age, good health and income alone are not enough to rebut the presumption of permanent 
periodic alimony.  
 
Dorsey v. Dorsey, 2019 WL 1466857 (Fla. 1st DCA 2019). 
 
Imputation of Minimum Wage is Not an Abuse of Discretion Where Actual Historical 
Income Came From a Business Being Awarded to the Other Party and the Employment in 
That Business Was Temporary and Sporadic – It was not an abuse of discretion for a court to 
impute only minimum wage when the income of the Wife had been historically earned through a 
family business which was being awarded to the Husband as a part of equitable distribution and 
where her work in the business had only been temporary and sporadic.   
 
Rowe-Lewis v. Lewis, 2019 WL 1461852 (Fla. 4th DCA). 
 
Finding of Fact as to Each Relevant Alimony Factor Must Be Included in The Final 
Judgment – It is not sufficient to list all of the §61.08 alimony factors and indicate that they 
have been considered.  The court must make factual findings corresponding to each factor or 
state in the final judgment why the factor was not applicable under the circumstances.  
 
Child Support 
 
Pierce v. Pierce, 263 So. 3d 253 (Fla. 1st DCA 2019). 
 
Factual Findings Required – A court must make factual findings which justify the award of 
child support along with the award of any child support arrears.  
 
Moody v. Newton, 264 So. 3d 292 (Fla. 5th DCA 2019). 
 
Exclusive Use and Possession Can Be Denied Where Parties Cannot Afford the Residence – 
“Almost without exception,” courts have awarded exclusive use and possession of the marital 
home to the “custodial parent”.  However, where the parties are unable to maintain the marital 
lifestyle and it is unlikely that the parent receiving exclusive use and possession could afford to 
maintain the home over an extended period, it is not an abuse of discretion to deny exclusive use 
and possession.   
 
J.A.D. v. K.M.A., 264 So. 3d 1080 (Fla. 2d DCA 2019). 
 
Findings Required Regarding the Net Incomes of the Parties – A court must make finding 
regarding the net incomes of the parties.  A court cannot use gross income to determine child 
support.   
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Income of the Payor Cannot Be Increased for Child Support Purposes Above Reported 
Gross Income to Reflect Additional Unreported Income Without Specific Factual Findings 
– A court must make clear and specific findings concerning amounts which it adds to reported 
gross income.  The court must explain how it arrives at the final income figures used for each 
party.  
 
McGee v. McGee, 264 So. 3d 1087 (Fla. 1st DCA 2019). 
 
Absence of a Record on Appeal Leads to Presumption of Correctness on Appeal for Child 
Support Order Unless the Required Findings Have Been Omitted – The lack of a transcript 
is fatal to an appeal of a child support order, unless the order appealed lacks required factual 
findings such as findings concerning the net incomes of the parties.  Challenges as to the 
accuracy of the income used will fail in the absence of a transcript.   
 
Tisdale v. Tisdale, 264 So. 3d 1105 (Fla. 1st DCA 2019). 
 
A Party Seeking a Downward Modification of Child Support Established by Agreement 
has a Heavier Burden to Modify that Award Modification – Decrease in Income for a 
Period of Less than One Year Generally Not Sufficient – A decrease in income for a period of 
less than one year is generally insufficient to establish that there has been a permanent change in 
circumstance to justify a modification of child support.  
 
Use of Incorrect Amount of Healthcare and Dental Insurance Premiums in Computing 
Child Support is Error and is Not Protected by the 5% variance Permitted by §61.30 – The 
erroneous use of incorrect numbers for healthcare and dental insurance premiums in the child 
support guideline computation is not cured by the permitted 5% variance in child support 
permitted by statute unless there is some record evidence that the court had intended to vary from 
the guideline amount.  
 
Grasso v. Grasso, 44 Fla. L. Weekly D488 (Fla. 1st DCA 2019). 
 
Findings of Fact Required for Insurance Related to Child Support – A court may not require 
a party to purchase or maintain insurance to protect an award of child support without making 
factual findings regarding the necessity of such coverage.  
 
Mattison v. Mattison, 44 Fla. L. Weekly D665 (Fla. 5th DCA 2019). 
 
For a Self-Employed Party Income for Child Support Purposes is Gross Income Minus 
Ordinary and Necessary Expenses Required to Produce that Income – The income for child 
support purposes to be used for a self-employed person is gross income minus ordinary and 
necessary expenses required to produce that income.  It is error to use the gross income without 
reducing the income for the expenses incurred in generating the income.  
 
Prejudgment and Post-Judgment Interest Should Be Awarded on Child Support 
Arrearages  
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Collateral Child Related Expenses Should be Allocated in the Same Percentages as the 
Child Support Obligation – Absent a logically established rationale to support a disparity, child 
related expenses should be apportioned between the parties in accordance with the percentages 
of income used in the child support guidelines calculation.  
 
Dorsey v. Dorsey, 2019 WL 1466857 (Fla. 1st DCA 2019). 
 
Upon Request an Award of Undifferentiated Support Must be Separated into Alimony and 
Child Support Components – A court must upon request delineate what portion of an 
undifferentiated support award is for alimony and what portion is for child support.    
 
Findings Required to Order Life Insurance to Secure Alimony – The court must make 
findings as to availability, cost, ability to pay and the special circumstances that warrant the 
imposition of security before a party can be required to maintain life insurance.  
 
Wilcox v. Department of Revenue, 2019 WL 1461213 (Fla. 3d DCA). 
 
The Lack of a Transcript is Fatal to the Appellate Review of a Child Support Order Except 
as to Errors Which are Apparent on the Face of the Order 
 
Paulette v. Rosella, 2019 WL 1494598 (Fla. 5th DCA). 
 
Increased in Ability to Pay Alone is Sufficient to Modify Child Support – Even if at the time 
of the entry of the initial child support order it was anticipated that a party who was then 
unemployed would eventually obtain employment, modification of child support is permissible 
upon the employment of that solely on the basis of an increased ability to pay.   
 
Retroactivity is the Rule Rather than the Exception with Regard to Child Support 
Modifications – It is an abuse of discretion not to make a child support award retroactive to the 
time of the petition for modification where the conditions supporting the modification existed at 
the time of the filing of the action.  
 
Corrigan v. Vargas, 2019 WL 1494424 (Fla. 5th DCA). 
 
Right to Child Support Generally Cannot be Waived But Fraud is an Exception – While a 
party cannot generally waive the right to receive child support, the concept of finality of 
judgments will not allow a child support order to be set aside under Rule 12.540 on the basis of 
fraud when the party seeking to set aside the order has unclean hands having participated in the 
fraud that is presented to the court as the reason to set aside the order.  
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Johnson v. Johnson, 2019 WL 1494473 (Fla. 5d DCA 2019). 
 
Mortgage Payments and Health/Dental Insurance Paid During the Pendency of a Case 
must be Considered in Awarding Retroactive Child Support – A court must consider 
payments made by a party during the pendency of a case for the mortgage on the marital home 
along with payments made for health and dental insurance of the children when determining an 
award of retroactive child support.  
 
Everything Else 
 
Findings 
 
Vinson v. Vinson, 44 Fla. L. Weekly D189 (Fla. 1st DCA 2019). 
 
Lack of Findings Must Be Raised in Motion for Rehearing – The failure to raise on rehearing 
an issue as to the lack of findings regarding parenting issues or attorney’s fees waives the issue 
on appeal.  
 
Troike v. Troike, 44 Fla. L. Weekly D313 (Fla. 3d DCA 2019). 
 
Findings Attorney’s Fees and Costs – It is an abuse of discretion to require a party to pay 
attorney’s fees and costs absent the inclusion of findings concerning the ability to pay.  
 
Rawson v. Rawson, 264 So. 3d 325 (Fla. 1st DCA 2019). 
 
Finding Required to Deny of Attorney’s Fees and Cost – A court must make finding 
concerning need and ability to pay under §61.16 before denying a request for an award of 
attorney’s fees and costs.   
 
Gilliland v. Gilliland, 44 Fla. L. Weekly D720 (Fla. 5th DCA 2019). 
 
Specific Findings Are Required to Support and Award of Attorney’s Fees and Costs – It is 
error to award attorney’s fees without including findings of fact in the final judgment concerning 
need and ability to pay along with the lodestar factors (hourly rate, reasonable number of hours 
expended, and appropriateness of a reduction or enhancement due complex litigation factors).  
The existence of substantial record evidence does not obviate the need for specific factual 
findings in the judgment.   
 
Dorsey v. Dorsey, 2019 WL 1466857 (Fla. 1st DCA 2019). 
 
Specific Findings are Required to Support and Award of Attorney’s Fees and Costs – Any 
award of attorney’s fees and costs under §61.16 must include specific findings which support 
and explain the ruling.  
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Scire v. Hochman, 2019 WL 1549303 (Fla. 4th DCA 2019). 
 
Findings Required with Regard to Orders Granting Attorney’s Fees as the Reasonable 
Number of Hours Expended and to the Basis for the Payment Over Time – In the absence of 
required findings regarding the elements of a claim for attorney’s fees and costs when there is 
record evidence, the matter must be remanded to the trial court for further proceedings.  A court 
must also make finding concerning any award of attorneys’ fees and costs that provides for 
payments over time.  
 
Moore v. Holton, 2019 WL 1575413 (Fla. 2d DCA 2019). 
 
Sufficiency of an Income Deduction Order – An income deduction order must state how the 
amount deducted is applied to all current obligations and to each arrearage including arrearages 
for alimony, child support and attorney’s fees and costs.  An income deduction order must be 
sufficiently clear to allow the payor and a judge in a future proceeding to determine what has 
been paid and how it has been applied to arrearages and ongoing obligations.  
 
Fees and Costs 
 
Joyner v. Worley, 264 So. 2d 260 (Fla. 1st DCA 2019). 
 
Attorney’s Fees Cannot Be Awarded in a Child Support Enforcement Proceeding Without 
an Evidentiary Hearing  
 
Laux v. Laux, 2019 WL 1053184 (Fla. 4th DCA 2019). 
 
In the Absence of Specific Provisions in a Marital Settlement Agreement Regarding Fees 
for Future Enforcement There is No Waiver – If an agreement fails to state with specificity 
that future attorney’s fees and costs related to enforcement are waived then it is error to deny a 
request for fees.  A general statement that “each party shall be responsible for their respective 
attorney’s fees, if any are incurred” is not sufficient to waive future attorney’s fees in an 
enforcement action.  
 
Domestic Violence 
 
Dailey v. Roth, 262 So. 3d 268 (Fla. 1st DCA 2019). 
 
Exchange of Uncivil Text Messages Not Enough to Support Imposition of Injunction for 
Protection Against Repeat Violence  
 
Hutsell v. Hutsell, 263 So. 3d 266 (Fla. 1st DCA 2019). 
 
Registering to Receive Electronic Records Related to In-Vehicle Safety and Security 
(OnStar) Which Included Vehicle Tracking Information was Not Enough to Support 
Imposition of Injunction for Protection Against Domestic Violence 
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Campanhac v. Lauramore, 264 So. 2d 412 (Fla. 5th DCA 2019). 
 
Stalking Incident Must Be Proven by Competent Substantial Evidence in Order to Obtain 
an Injunction for Protection Against Stalking 
 
Trice v. Trice, 2019 WL 1270913 (Fla. 2d DCA 2019). 
 
Standard for Dissolution of Permanent Domestic Violence Injunction – While the §741.30 
does not specifically address how a permanent injunction may be dissolved, the standard 
established by case law specifies that an injunction should be dissolved when there has been a 
change in circumstances since the entry of the injunction such that the scenario underlying the 
injunction no longer exists and thus, the continuation of the injunction serves no valid purpose.  
 
Speculative Future Fear is Not Sufficient to Support the Continuation of a Permanent 
Injunction and to defeat a Motion to Dissolve – In order to extend a non-permanent injunction, 
a party must demonstrate that there has been another act of domestic violence or there is a 
reasonable fear of imminent domestic violence.  As these are the standards applied to extending 
an injunction, the same principles apply to the denial of a request to dissolve a permanent 
injunction.  Therefore, a party seeking to defeat a motion to dissolve a permanent injunction 
must prove that there has been a recent act of domestic violence or that there is a reasonable fear 
of imminent violence.  
 
Name Change  
 
Bowman v. Hutto, 2019 WL 1396847 (Fla. 1st DCA 2019). 
 
Burden of Proof for Name Change of a Minor Child – The party seeking the name change has 
the burden of proof. 
 
Sufficiency of Evidence Required for the Name Change of a Minor Child – A finding of 
paternity cannot alone serve as the basis for a name change.  A name change for a minor child is 
appropriate where the evidence shows that it is required for the welfare of a child.   
 
Procedure  
 
Rector v. Rector, 264 So. 2d 382 (Fla. 2d DCA 2019). 
 
Court Has Jurisdiction to Award Attorney’s Fees and Costs Related to Post-Judgment 
Modification and Enforcement of a Marital Settlement Agreement 
Marital Settlement Agreement Interpretation – A marital settlement agreement should be 
interpreted like any other contract and the unambiguous language of a contract should be 
interpreted according to its plain meaning.   
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George v. Gilbert, 2019 WL 719156 (Fla. 4th DCA 2019). 
 
A Judgment May Not Be Entered on a Motion Never Made, Never Served and Never 
Noticed, as the Failure to Take the Steps on Making a Motion, Serving it on the Opposing 
Party and Providing Adequate Notice, Violate Basic Principles of Due Process 
 
Carlton v. Zanazzi, 2019 WL 1051375 (Fla. 2d DCA 2019). 
 
Use of Improper Case Number Does Not Divest the Court of Jurisdiction 
 
Divisional Assignment Does Not Limit Jurisdiction - The assignment of a judge to a division 
does not limit the scope of that judge’s jurisdiction.  However, when a case is filed in the wrong 
division, it should be transferred to the correct division.   
 
Maguire-Ress v. Stettner, 2019 WL 1646179 (Fla. 4th DCA 2019). 
 
Summary Judgment is Proper Only if There are no Genuine Issues of Material Fact and 
the Moving Party is Entitled to a Judgment as a Matter of Law 
 
Element of Defense of Gift – The elements of the defense of gift are: 1) present donative intent, 
2) delivery and 3) acceptance by the donee. 
 
Levy v. Levy, 2019 WL 1646356 (Fla. 4th DCA 2019). 
 
Incapacity Does Not Preclude an Award of Alimony When a Durable Power of Attorney 
Exists Authorizing the Agent to Act on Behalf of the Incapacitated Party 
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General Information 


 


 The “Regular Session” of the Florida legislature begins March 1 and ends May 3, 2019.  


These materials were compiled at the latest possible time for inclusion with the other materials of 


the 41st Annual Institute of the Florida Chapter of the American Academy of Matrimonial Lawyers 


and, therefore, do not reflect legislative action beyond March 21, 2019. 


 


 


Constitutional Authority for Legislation 


 


 Article III, section 7 of the Florida Constitution provides: 


 


 Any bill may originate in either house and after passage in one may be amended 


in the other. It shall be read in each house on three separate days, unless this rule is 


waived by two-thirds vote; provided the publication of its title in the journal of a 


house shall satisfy the requirement for the first reading in that house. On each 


reading, it shall be read by title only, unless one-third of the members present desire 


it read in full. On final passage, the vote of each member voting shall be entered on 


the journal. Passage of a bill shall require a majority vote in each house. Each bill 


and joint resolution passed in both houses shall be signed by the presiding officers 


of the respective houses and by the secretary of the senate and the clerk of the house 


of representatives during the session or as soon as practicable after its adjournment 


sine die. 


 


 


Legislative Bills 


 


 According to the Florida Senate’s website, a bill is “a proposed act filed in either house of 


the legislature.” Bills are generally what might be considered the raw form of proposed legislation.  


During the legislative session, a bill may be referred to various committees and subcommittees 


where hearings are held, votes are taken, and bills may be amended.  If a bill does not “die in 


committee,” it may go to the floor of the House or Senate for a vote.  If the Senate passes one 


version of a bill, and the House passes another, the bills may go to a conference committee where 


the legislators attempt to reconcile the two versions.  A frequent alternative occurs where one 


house simply votes on the version of the other house, and a conference committee reconciliation 


becomes unnecessary.  When a reconciled version emerges from a conference committee, the bill 


is subject to another vote. 


 


 


Types of Bills 


 


 Bills originating in the House have odd numbers are usually preceded by an “H” or “HB.”  


Similarly, Senate bills have even numbers and are often preceded by a “S” or “SB.”  According to 


the Florida Senate’s website, the following are the different types of bills: 
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 Appropriations, Implementing, and Conforming bills 


 


 The general appropriations bill authorizes the spending of public money for specific uses, 


including salaries of public officers and other current expenses of the state. The implementing bill 


contains provisions necessary to effect the general appropriations bill. These bills are effective for 


one fiscal year only. 


 


 A conforming bill is a bill that amends the Florida Statutes to provide for specific changes in 


the general appropriations bill. 


 


 


 Claim bill 


 


 A bill that presents a claim to compensate a particular individual or entity for injuries or losses 


caused by the negligence or error of a public officer or agency. 


 


 


 Committee bill 


 


 A bill that is the product of a legislative committee rather than an individual legislator. 


 


 


 Committee Substitute (CS or C1) 


 


 A Senate bill going through the committee hearing process sometimes has numerous 


amendments, or the amendments change the original concept of the bill. In these instances the bill 


is rewritten and becomes a committee substitute. The next committee of reference may again 


rewrite the bill, and more than one bill may be combined. The committee substitute continues to 


carry the identifying number of the original bill filed. A CS/CS or C2 is a Committee Substitute 


for Committee Substitute. 


 


 


 Companion bill 


 


 A bill introduced in one house that is substantially the same and identical as to specific intent 


and purpose as a bill introduced in the other house. The use of companion bills allows bills in each 


body to move through the committee process at the same time. 


 


 


 Engrossed bill (E1, 1st Eng., E2, 2nd Eng., etc.) 


 


 The version of a measure that incorporates adopted floor amendments. The revision is done 


in the house of origin and engrossed under the supervision of the Secretary of the Senate or the 


Clerk of the House. 
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 Enrolled bill (ER) 


 


 A Senate or House measure approved by both houses and signed by the legislative officers, 


which is sent to the Governor for action and transmittal to the Secretary of State or filed directly 


with the Secretary of State. The bill is enrolled in the house of origin under the supervision of the 


Secretary of the Senate or the Clerk of the House. 


 


 


 General bill (SB, HB) 


 


 A bill of general statewide interest or whose provisions apply to the entire state. 


 


 


 Linked bill 


 


 A bill that is contingent upon passage of another bill within the same chamber, e.g., a trust 


fund bill, a bill providing a public record exemption, or an implementing bill. 


 


 


 Local bill (or Special Act) 


 


 A bill that applies to an area or group that is less than the total area or population of the state. 


Its subject matter is such that those to whom it is applicable are entitled to publication or 


referendum as required by section 10 of Article III of the State Constitution. 


 


 


 Memorial (SM, HM) 


 


 A measure addressed to an executive agency or another legislative body, usually Congress, 


which expresses the consensus of the Florida Legislature or urges that certain action be taken on a 


matter within the jurisdiction of the agency or body to which it is addressed. When both houses 


adopt the measure, the memorial is signed by the legislative officers and transmitted to the 


Secretary of State for presentation to the addressee. A memorial is not subject to the approval or 


veto powers of the Governor, is not subject to constitutional title requirements, and does not have 


the effect of law. 


 


 


 Proposed Committee Bill (PCB) 


 


 A proposal that may represent a mandated review, repeal scheduled by law, or, with the 


Senate President's prior approval, an additional subject of broad committee significance as 


determined by the committee chair. When the idea is expanded, is drafted in bill form, receives a 


favorable vote by the committee, and is filed, it becomes a bill. 
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 Proposed Committee Substitute for a Senate Bill (PCS) 


 


 A proposal that represents the changes that a committee intends to make to a bill that is being 


heard by that committee. When voted favorably by the committee, it is drafted in bill form and 


reported out as a committee substitute. 


 


 


 Resolution 


 


 A bill that is not subject to action by the Governor, is not subject to the constitutional one-


subject limitation or to the constitutional title requirements, and, except for certain uses of joint 


resolutions and concurrent resolutions, does not have the effect of law. When adopted by both 


houses, it is signed by the legislative officers and presented to the Secretary of State. Types include: 


 


 


 Concurrent Resolution (SCR, HCR) 


 


 A resolution that is adopted by both houses and is limited to procedural legislative matters 


and ratification of federal constitutional amendments. 


 


 


 Senate or House Resolution (SR, HR) 


 


 A one-house document used for matters not involving the other house. It is often ceremonial 


or congratulatory in nature. 


 


 


 Joint Resolution (SJR, HJR) 


 


 A resolution that is the only authorized method by which the legislature may propose 


amendments to the State Constitution. If passed, the proposed amendment would appear on a 


statewide ballot for voter approval or rejection. It must pass each house by a three-fifths vote of 


the membership. A joint resolution is also used for redistricting. 


 


 


 Reviser's bill 


 


 A bill prepared by the Division of Law Revision within the Office of Legislative Services 


which makes grammatical, editorial, or other technical changes in the Florida Statutes for clarity 


and proper interpretation. It may also remove certain obsolete, inconsistent, redundant, invalid, or 


superseded statutes and laws or parts thereof from the official statutes. 


 


 


 Trust Fund bill 


 


 Section 19(f)(3) of Article III of the State Constitution requires the legislature to periodically 
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review trust funds to determine whether they should be terminated, modified, made exempt from 


review, or re-created without modification. Creation of a trust fund requires a three-fifths vote of 


the membership. Section 215.3208, Florida Statutes, provides the schedule for termination and 


review of trust funds. 


 


 


Constitutional Authority for Governor 


 


 Article III, section 8 of the Florida Constitution provides: 


 


 (a) Every bill passed by the legislature shall be presented to the governor for 


approval and shall become a law if the governor approves and signs it, or fails to 


veto it within seven consecutive days after presentation. If during that period or on 


the seventh day the legislature adjourns sine die or takes a recess of more than thirty 


days, the governor shall have fifteen consecutive days from the date of presentation 


to act on the bill. In all cases except general appropriation bills, the veto shall extend 


to the entire bill. The governor may veto any specific appropriation in a general 


appropriation bill, but may not veto any qualification or restriction without also 


vetoing the appropriation to which it relates. 


 


 (b) When a bill or any specific appropriation of a general appropriation bill has 


been vetoed, the governor shall transmit signed objections thereto to the house in 


which the bill originated if in session. If that house is not in session, the governor 


shall file them with the custodian of state records, who shall lay them before that 


house at its next regular or special session, whichever occurs first, and they shall 


be entered on its journal. If the originating house votes to re-enact a vetoed measure, 


whether in a regular or special session, and the other house does not consider or 


fails to re-enact the vetoed measure, no further consideration by either house at any 


subsequent session may be taken. If a vetoed measure is presented at a special 


session and the originating house does not consider it, the measure will be available 


for consideration at any intervening special session and until the end of the next 


regular session. 


 


 (c) If each house shall, by a two-thirds vote, re-enact the bill or reinstate the 


vetoed specific appropriation of a general appropriation bill, the vote of each 


member voting shall be entered on the respective journals, and the bill shall become 


law or the specific appropriation reinstated, the veto notwithstanding. 


 


 


Bills of Interest in the 2019 Legislature 


 


S 548 – Notaries Public 


 Related bill H 409 


 Allows for “online” notarial acts; A notary public would register to perform online notarial 


acts, allowing for an electronic document to be notarized when the affiant is in one location 
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and the notary is in another.  The legislation includes safeguards to assure the integrity of 


the process.  If this legislation becomes law, it would constitute a significant change from 


the traditional requirement of the notary watching the affiant sign the document in his or 


her presence. 


H 783 – Uniform Interstate Discovery and Depositions Act 


 Related bill:  S 7006 


 Makes issuance of subpoena in out-of-state action easier; Although Florida enacted the 


Uniform Depositions Act, it is still cumbersome.  If this bill becomes law, it would 


substantially reduce the effort and time necessary to have a Florida clerk issue a subpoena 


in a case from an out-of-state jurisdiction.  Perhaps of greater interest to Florida attorneys 


is the idea that other states might enact the Uniform Interstate Discovery and Depositions 


Act reducing the legal effort and concomitant cost of seeking discovery in another state. 


H 1235 – Legal Notices 


 Changes service by publication to include “publicly accessible website” 


 Related bills:  S 1676 and S 1710 


H 1325 – Alimony reform / equal timesharing presumption 


 Related bill:  S 1596 


 See separate heading for full bill text. 


S 1756 – The Protection of Property Subject to Bankruptcy and Other Proceedings / definition of 


support in §61.046 


 No companion bill as of 3/21/2019 


 Child support would not be property of recipient but would be held in trust for benefit of 


child. 


S 1676 – Legal Notices – See H 1235, above. 


S 1726 – Parental Rights 


 H 1171 


 “Parents Bill of Rights” prohibits the government from withholding information about 


one’s child and provides a proverbial “laundry list” of topics over which parents would 


have broad control over their children 


 If the legislation became law, it might have implications for shared parental responsibility. 


S 1722 -Social Media Websites 


 No related bill 


 Creates a cause of action against social media websites for various transgressions 


S 1710 – Legal and Official Advertisements – See H 1235, above. 


S 1630 – Venue for Constitutional Challenges 


 No related bill 
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 Actions against the state government where venue had been in the Second Judicial Circuit 


for Leon County would be randomly reassigned by the Clerk of the Supreme Court of 


Florida to another county. 


S 1596 – Alimony reform / equal timesharing presumption 


 Related bill:  H 1325 


 See separate heading for full bill text. 


H 1187 – Mental Health and Substance Use Disorders 


 Related bills:  S 528, H 369, s 900 


S 1586 – Tax Exemption for Use of Real Property / commercial rentals 


 Related bill:  H 1271 


 Could significantly impact business owners, (e.g. doctors, lawyers), who own the office 


building which leases the premises to the business 


S 1582 – Pro Se Assistance 


 Related bills:  S 278; no House bill 


 Defines “ministerial assistance” clerk’s permitted to give pro se litigants 
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A bill to be entitled 1 


An act relating to family law; amending s. 61.071, 2 


F.S.; requiring that alimony pendente lite be 3 


calculated in accordance with s. 61.08, F.S.; amending 4 


s. 61.08, F.S.; defining terms; providing for the 5 


priority of bridge-the-gap alimony, followed by 6 


rehabilitative alimony, over any other form; requiring 7 


a court to make written findings regarding the basis 8 


for awarding a combination of forms of alimony, 9 


including the type of alimony and length of time for 10 


which it is awarded; providing that the party seeking 11 


alimony has the burden of proof of demonstrating a 12 


need for alimony and that the other party has the 13 


ability to pay alimony; requiring the court to 14 


consider specified relevant factors when determining 15 


the proper type and amount of alimony; revising 16 


provisions relating to the protection of awards of 17 


alimony; revising provisions for an award of 18 


durational alimony; specifying criteria related to the 19 


rebuttable presumption to award or not to award 20 


alimony; specifying criteria for awarding 21 


rehabilitative alimony; deleting a provision 22 


authorizing permanent alimony; providing for 23 


retirement of a party against whom alimony is sought; 24 


providing for imputation of income to the obligor or 25 


obligee in certain circumstances; amending s. 61.09, 26 


F.S.; providing for the calculation of alimony; 27 


amending s. 61.13, F.S.; establishing a presumption 28 


that it is in the best interest of the child for the 29 







Florida Senate - 2019 SB 1596 


 


 


  


 


 


 


 


 


 


25-01339-19 20191596__ 


 Page 2 of 28  


CODING: Words stricken are deletions; words underlined are additions. 


court to order equal time-sharing for each minor 30 


child; providing exceptions; providing prospective 31 


applicability of the presumption; amending s. 61.14, 32 


F.S.; authorizing a party to apply for an order to 33 


terminate the amount of support, maintenance, or 34 


alimony; requiring that an alimony order be modified 35 


upward upon a showing by clear and convincing evidence 36 


of an increased ability to pay alimony by the other 37 


party; prohibiting an increase in an obligor’s income 38 


from being considered permanent in nature until it has 39 


been maintained for a specified period without 40 


interruption; providing an exemption from the 41 


reduction or termination of an alimony award in 42 


certain circumstances; providing that there is a 43 


rebuttable presumption that any modification or 44 


termination of an alimony award is retroactive to the 45 


date of the filing of the petition; providing for an 46 


award of attorney fees and costs if it is determined 47 


that an obligee or obligor unnecessarily or 48 


unreasonably litigates a petition for modification or 49 


termination of an alimony award; providing that if the 50 


court orders alimony concurrent with a child support 51 


order, the alimony award may not be modified because 52 


of the later modification or termination of child 53 


support payments; providing that an obligor’s 54 


subsequent remarriage or cohabitation is not a basis 55 


for modification of alimony; providing that income and 56 


assets of an obligor’s subsequent spouse or person 57 


with whom the obligor is residing are generally not 58 
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relevant in a modification action; providing that 59 


attaining retirement age is a substantial change in an 60 


obligor’s circumstances; requiring the court to 61 


consider certain factors in determining whether the 62 


obligor’s retirement is reasonable; requiring a court 63 


to terminate or reduce an alimony award based on 64 


certain factors; amending s. 61.19, F.S.; authorizing 65 


separate adjudication of issues in a dissolution of 66 


marriage case in certain circumstances; providing for 67 


temporary orders necessary to protect the parties and 68 


their children; providing for retroactive application 69 


of the act to alimony awards entered before July 1, 70 


2019; providing an exception; providing allowable 71 


dates for the modification of such awards; providing 72 


an effective date. 73 


  74 


Be It Enacted by the Legislature of the State of Florida: 75 


 76 


Section 1. Section 61.071, Florida Statutes, is amended to 77 


read: 78 


61.071 Alimony pendente lite; suit money.—In every 79 


proceeding for dissolution of the marriage, a party may claim 80 


alimony and suit money in the petition or by motion, and if the 81 


petition is well founded, the court shall allow alimony 82 


calculated in accordance with s. 61.08 and a reasonable sum of 83 


suit money therefor. If a party in any proceeding for 84 


dissolution of marriage claims alimony or suit money in his or 85 


her answer or by motion, and the answer or motion is well 86 


founded, the court shall allow alimony calculated in accordance 87 
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with s. 61.08 and a reasonable sum of suit money therefor. 88 


Section 2. Section 61.08, Florida Statutes, is amended to 89 


read: 90 


61.08 Alimony.— 91 


(1) As used in this section, the term: 92 


(a) “Alimony” means a court-ordered payment of support by 93 


an obligor spouse to an obligee spouse. 94 


(b) “Long-term marriage” means a marriage having a duration 95 


of equal to or more than 20 years, as measured from the date of 96 


the marriage to the date of filing the petition for dissolution. 97 


(c) “Mid-term marriage” means a marriage having a duration 98 


of more than 11 years but less than 20 years, as measured from 99 


the date of marriage to the date of filing the petition for 100 


dissolution. 101 


(d) “Net income” means net income as determined in 102 


accordance with s. 61.30. 103 


(e) “Short-term marriage” means a marriage having a 104 


duration equal to or less than 11 years, as measured from the 105 


date of the marriage to the date of filing the petition for 106 


dissolution. 107 


(2)(a)(1) In a proceeding for dissolution of marriage, the 108 


court may grant alimony to either party in the form of, which 109 


alimony may be bridge-the-gap, rehabilitative, or durational 110 


alimony, or a permanent in nature or any combination of these 111 


forms of alimony, but shall prioritize an award of bridge-the-112 


gap alimony, followed by rehabilitative alimony, over any other 113 


form of alimony. In an any award of alimony, the court may order 114 


periodic payments, or payments in lump sum, or both. 115 


(b) The court shall make written findings regarding the 116 
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basis for awarding a combination of forms of alimony, including 117 


the type of alimony and the length of time for which it is 118 


awarded. The court may award only a combination of forms of 119 


alimony to provide greater economic assistance in order to allow 120 


the recipient to achieve rehabilitation. 121 


(c) The court may consider the adultery of either party 122 


spouse and the circumstances thereof in determining the amount 123 


of alimony, if any, to be awarded. 124 


(d) In all dissolution actions, the court shall include 125 


written findings of fact relative to the factors enumerated in 126 


subsection (3) (2) supporting an award or denial of alimony. 127 


(3)(2) The party seeking alimony has the burden of proof of 128 


demonstrating a need for alimony in accordance with subsection 129 


(8) and that the other party has the ability to pay alimony. In 130 


determining whether to award alimony or maintenance, the court 131 


shall first make, in writing, a specific factual determination 132 


as to whether the other either party has an actual need for 133 


alimony or maintenance and whether either party has the ability 134 


to pay alimony or maintenance. If the court finds that the a 135 


party seeking alimony has met its burden of proof in 136 


demonstrating a need for alimony or maintenance and that the 137 


other party has the ability to pay alimony or maintenance, then 138 


in determining the proper type and amount of alimony or 139 


maintenance under subsections (5)-(9) (5)-(8), the court shall 140 


consider all relevant factors, including, but not limited to: 141 


(a) The standard of living established during the marriage. 142 


(a)(b) The duration of the marriage. 143 


(b)(c) The age and the physical and emotional condition of 144 


each party. 145 
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(c)(d) The financial resources of each party, including the 146 


portion of nonmarital assets that were relied upon by the 147 


parties during the marriage and the marital assets and 148 


liabilities distributed to each. 149 


(d)(e) The earning capacities, educational levels, 150 


vocational skills, and employability of the parties and, when 151 


applicable, the time necessary for either party to acquire 152 


sufficient education or training to enable such party to find 153 


appropriate employment. 154 


(e)(f) The contribution of each party to the marriage, 155 


including, but not limited to, services rendered in homemaking, 156 


child care, education, and career building of the other party. 157 


(f)(g) The responsibilities each party will have with 158 


regard to any minor children that the parties they have in 159 


common. 160 


(g)(h) The tax treatment and consequences to both parties 161 


of an any alimony award, which must be consistent with 162 


applicable state and federal tax laws and may include including 163 


the designation of all or a portion of the payment as a 164 


nontaxable, nondeductible payment. 165 


(h)(i) All sources of income available to either party, 166 


including income available to either party through investments 167 


of any asset held by that party which was acquired during the 168 


marriage or acquired outside of the marriage and relied upon 169 


during the marriage. 170 


(i) The needs and necessities of life after dissolution of 171 


marriage, taking into account the lifestyle of the parties 172 


during the marriage but subject to the presumption in paragraph 173 


(j). 174 







Florida Senate - 2019 SB 1596 


 


 


  


 


 


 


 


 


 


25-01339-19 20191596__ 


 Page 7 of 28  


CODING: Words stricken are deletions; words underlined are additions. 


(j) The net income and standard of living available to each 175 


party after the application of the alimony award. There is a 176 


rebuttable presumption that both parties will have a lower 177 


standard of living after the dissolution of marriage than the 178 


standard of living they enjoyed during the marriage. This 179 


presumption may be overcome by a preponderance of the evidence. 180 


(k)(j) Any other factor necessary to do equity and justice 181 


between the parties, if that factor is specifically identified 182 


in the award with findings of fact justifying the application of 183 


the factor. 184 


(4)(3) To the extent necessary to protect an award of 185 


alimony, the court may order any party who is ordered to pay 186 


alimony to purchase or maintain a life insurance policy that may 187 


be decreasing or another form of term life insurance at the 188 


option of the obligor or a bond, or to otherwise secure such 189 


alimony award with any other assets that which may be suitable 190 


for that purpose, in an amount adequate to secure the alimony 191 


award. Any such security may be awarded only upon a showing of 192 


special circumstances. If the court finds special circumstances 193 


and awards such security, the court must make specific 194 


evidentiary findings regarding the availability, cost, and 195 


financial impact on the obligated party. Any security may be 196 


modifiable in the event that the underlying alimony award is 197 


modified and must be reduced in an amount commensurate with any 198 


reduction in the alimony award. 199 


(4) For purposes of determining alimony, there is a 200 


rebuttable presumption that a short-term marriage is a marriage 201 


having a duration of less than 7 years, a moderate-term marriage 202 


is a marriage having a duration of greater than 7 years but less 203 
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than 17 years, and long-term marriage is a marriage having a 204 


duration of 17 years or greater. The length of a marriage is the 205 


period of time from the date of marriage until the date of 206 


filing of an action for dissolution of marriage. 207 


(5) Bridge-the-gap alimony may be awarded to assist a party 208 


by providing support to allow the party to make a transition 209 


from being married to being single. Bridge-the-gap alimony is 210 


designed to assist a party with legitimate identifiable short-211 


term needs, and the length of an award may not exceed 2 years. 212 


An award of bridge-the-gap alimony terminates upon the death of 213 


either party or upon the remarriage of the party receiving 214 


alimony. An award of bridge-the-gap alimony is shall not be 215 


modifiable in amount or duration. 216 


(6)(a) Rehabilitative alimony may be awarded to assist a 217 


party in establishing the capacity for self-support through 218 


either: 219 


1. The redevelopment of previous skills or credentials; or 220 


2. The acquisition of education, training, or work 221 


experience necessary to develop appropriate employment skills or 222 


credentials. 223 


(b) In order to award rehabilitative alimony, there must be 224 


a specific and defined rehabilitative plan which shall be 225 


included as a part of any order awarding rehabilitative alimony. 226 


(c) An award of rehabilitative alimony may be modified or 227 


terminated only during the rehabilitative period in accordance 228 


with s. 61.14 based upon a substantial change in circumstances, 229 


upon noncompliance with the rehabilitative plan, or upon 230 


completion of the rehabilitative plan. 231 


(7) Durational alimony may be awarded when permanent 232 
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periodic alimony is inappropriate. The purpose of durational 233 


alimony is to provide a party with economic assistance for a set 234 


period of time following a short-term, mid-term, or long-term 235 


marriage of short or moderate duration or following a marriage 236 


of long duration if there is no ongoing need for support on a 237 


permanent basis. When awarding durational alimony, the court 238 


must make written findings that an award of another form of 239 


alimony or a combination of the other forms of alimony is not 240 


appropriate. An award of durational alimony terminates upon the 241 


death of either party or upon the remarriage of the party 242 


receiving alimony. The amount of an award of durational alimony 243 


shall may be modified or terminated based upon a substantial 244 


change in circumstances or upon the existence of a supportive 245 


relationship in accordance with s. 61.14. However, The length of 246 


an award of durational alimony may not be modified except under 247 


exceptional circumstances and may not exceed 50 percent of the 248 


length of the marriage, unless the party seeking alimony proves 249 


by a preponderance of the evidence the circumstances justifying 250 


the need for a longer award of alimony, which circumstances must 251 


be set out in writing by the court the length of the marriage. 252 


(8)(a) There is a rebuttable presumption against awarding 253 


alimony for a short-term marriage. A party seeking bridge-the-254 


gap or rehabilitative alimony may overcome this presumption by 255 


demonstrating by a preponderance of the evidence a need for 256 


alimony. A party seeking durational alimony may overcome this 257 


presumption by demonstrating by clear and convincing evidence a 258 


need for alimony. If the court finds that the party has met its 259 


burden in demonstrating a need for alimony and that the other 260 


party has the ability to pay alimony, the court shall determine 261 
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a monthly award of alimony that may not exceed 25 percent of the 262 


obligor’s gross monthly income, as calculated under s. 263 


61.30(2)(a), with the exception that gross income does not 264 


include, consistent with paragraph (3)(h), sources of income 265 


acquired outside of the marriage which were not relied upon 266 


during the marriage. 267 


(b) There is no presumption in favor of either party to an 268 


award of alimony for a mid-term marriage. A party seeking such 269 


alimony must prove by a preponderance of the evidence a need for 270 


alimony. If the court finds that the party has met its burden in 271 


demonstrating a need for alimony and that the other party has 272 


the ability to pay alimony, the court shall determine a monthly 273 


award of alimony that may not exceed 35 percent of the obligor’s 274 


gross monthly income, as calculated under s. 61.30(2)(a), with 275 


the exception that gross income does not include, consistent 276 


with paragraph (3)(h), sources of income acquired outside of the 277 


marriage which were not relied upon during the marriage. 278 


(c) There is a rebuttable presumption in favor of awarding 279 


alimony for a long-term marriage. A party against whom alimony 280 


is sought may overcome this presumption by demonstrating by 281 


clear and convincing evidence that there is no need for alimony. 282 


If the court finds that the party against whom alimony is sought 283 


fails to meet its burden to demonstrate that there is no need 284 


for alimony, and that the party has the ability to pay alimony, 285 


the court shall determine a monthly award of alimony which may 286 


not exceed 38 percent of the obligor’s gross monthly income, as 287 


calculated under s. 61.30(2)(a), with the exception that gross 288 


income does not include, consistent with paragraph (3)(h), 289 


sources of income acquired outside of the marriage which were 290 
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not relied upon during the marriage. 291 


(d) Notwithstanding subsections (8) and (9), the 292 


combination of an award of rehabilitative alimony and another 293 


form of alimony may be awarded up to a maximum of 40 percent of 294 


the obligor’s gross monthly income during the temporary period 295 


in which rehabilitative alimony has been awarded, as calculated 296 


under s. 61.30(2)(a), with the exception that gross income does 297 


not include, consistent with paragraph (3)(h), sources of income 298 


acquired outside of the marriage which were not relied upon 299 


during the marriage. 300 


(9) The court may order alimony exceeding the monthly 301 


income limits established in subsection (8) if the court 302 


determines, in accordance with the factors in subsection (3), 303 


that there is a need for additional alimony, which determination 304 


must be set out in writing Permanent alimony may be awarded to 305 


provide for the needs and necessities of life as they were 306 


established during the marriage of the parties for a party who 307 


lacks the financial ability to meet his or her needs and 308 


necessities of life following a dissolution of marriage. 309 


Permanent alimony may be awarded following a marriage of long 310 


duration if such an award is appropriate upon consideration of 311 


the factors set forth in subsection (2), following a marriage of 312 


moderate duration if such an award is appropriate based upon 313 


clear and convincing evidence after consideration of the factors 314 


set forth in subsection (2), or following a marriage of short 315 


duration if there are written findings of exceptional 316 


circumstances. In awarding permanent alimony, the court shall 317 


include a finding that no other form of alimony is fair and 318 


reasonable under the circumstances of the parties. An award of 319 
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permanent alimony terminates upon the death of either party or 320 


upon the remarriage of the party receiving alimony. An award may 321 


be modified or terminated based upon a substantial change in 322 


circumstances or upon the existence of a supportive relationship 323 


in accordance with s. 61.14. 324 


(10) A party against whom alimony is sought who has met the 325 


requirements for retirement in accordance with s. 61.14(12) 326 


before the filing of the petition for dissolution is not 327 


required to pay alimony unless the party seeking alimony proves 328 


by clear and convincing evidence that the other party has the 329 


ability to pay alimony, in addition to all other requirements of 330 


this section. 331 


(11)(9) Notwithstanding any other provision of law, alimony 332 


may not be awarded to a party who has a monthly net income that 333 


is equal to or more than the other party. Except in the case of 334 


a long-term marriage, in awarding alimony, the court shall 335 


impute income to the obligor and obligee as follows: 336 


(a) In the case of the obligor, social security retirement 337 


benefits may not be imputed to the obligor, as demonstrated by a 338 


social security retirement benefits entitlement letter. 339 


(b) In the case of the obligee, if the obligee: 340 


1. Is unemployed at the time the petition is filed and has 341 


been unemployed for less than 1 year before the time of the 342 


filing of the petition, the obligee’s monthly net income shall 343 


be imputed at 90 percent of the obligee’s prior monthly net 344 


income. 345 


2. Is unemployed at the time the petition is filed and has 346 


been unemployed for at least 1 year but less than 2 years before 347 


the time of the filing of the petition, the obligee’s monthly 348 
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net income shall be imputed at 80 percent of the obligee’s prior 349 


monthly net income. 350 


3. Is unemployed at the time the petition is filed and has 351 


been unemployed for at least 2 years but less than 3 years 352 


before the time of the filing of the petition, the obligee’s 353 


monthly net income shall be imputed at 70 percent of the 354 


obligee’s prior monthly net income. 355 


4. Is unemployed at the time the petition is filed and has 356 


been unemployed for at least 3 years but less than 4 years 357 


before the time of the filing of the petition, the obligee’s 358 


monthly net income shall be imputed at 60 percent of the 359 


obligee’s prior monthly net income. 360 


5. Is unemployed at the time the petition is filed and has 361 


been unemployed for at least 4 years but less than 5 years 362 


before the time of the filing of the petition, the obligee’s 363 


monthly net income shall be imputed at 50 percent of the 364 


obligee’s prior monthly net income. 365 


6. Is unemployed at the time the petition is filed and has 366 


been unemployed for at least 5 years before the time of the 367 


filing of the petition, the obligee’s monthly net income shall 368 


be imputed at 40 percent of the obligee’s prior monthly net 369 


income, or the monthly net income of a minimum wage earner at 370 


the time of the filing of the petition, whichever is greater. 371 


7. Proves by a preponderance of the evidence that he or she 372 


does not have the ability to earn the imputed income through 373 


reasonable means, the court shall reduce the imputation of 374 


income specified in this paragraph. If the obligee alleges that 375 


a physical disability has impaired his or her ability to earn 376 


the imputed income, such disability must meet the definition of 377 
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disability as determined by the Social Security Administration 378 


The award of alimony may not leave the payor with significantly 379 


less net income than the net income of the recipient unless 380 


there are written findings of exceptional circumstances. 381 


(12)(a)(10)(a) With respect to any order requiring the 382 


payment of alimony entered on or after January 1, 1985, unless 383 


the provisions of paragraph (c) or paragraph (d) applies apply, 384 


the court shall direct in the order that the payments of alimony 385 


be made through the appropriate depository as provided in s. 386 


61.181. 387 


(b) With respect to any order requiring the payment of 388 


alimony entered before January 1, 1985, upon the subsequent 389 


appearance, on or after that date, of one or both parties before 390 


the court having jurisdiction for the purpose of modifying or 391 


enforcing the order or in any other proceeding related to the 392 


order, or upon the application of either party, unless the 393 


provisions of paragraph (c) or paragraph (d) applies apply, the 394 


court shall modify the terms of the order as necessary to direct 395 


that payments of alimony be made through the appropriate 396 


depository as provided in s. 61.181. 397 


(c) If there is no minor child, alimony payments need not 398 


be directed through the depository. 399 


(d)1. If there is a minor child of the parties and both 400 


parties so request, the court may order that alimony payments 401 


need not be directed through the depository. In this case, the 402 


order of support must shall provide, or be deemed to provide, 403 


that either party may subsequently apply to the depository to 404 


require that payments be made through the depository. The court 405 


shall provide a copy of the order to the depository. 406 
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2. If the provisions of subparagraph 1. applies apply, 407 


either party may subsequently file with the depository an 408 


affidavit alleging default or arrearages in payment and stating 409 


that the party wishes to initiate participation in the 410 


depository program. The party shall provide copies of the 411 


affidavit to the court and the other party or parties. Fifteen 412 


days after receipt of the affidavit, the depository shall notify 413 


all parties that future payments shall be directed to the 414 


depository. 415 


3. In IV-D cases, the IV-D agency has shall have the same 416 


rights as the obligee in requesting that payments be made 417 


through the depository. 418 


Section 3. Section 61.09, Florida Statutes, is amended to 419 


read: 420 


61.09 Alimony and child support unconnected with 421 


dissolution.—If a person having the ability to contribute to the 422 


maintenance of his or her spouse and support of his or her minor 423 


child fails to do so, the spouse who is not receiving support 424 


may apply to the court for alimony and for support for the child 425 


without seeking dissolution of marriage, and the court shall 426 


enter an order as it deems just and proper. Alimony awarded 427 


under this section must be calculated in accordance with s. 428 


61.08. 429 


Section 4. Paragraph (c) of subsection (2) of section 430 


61.13, Florida Statutes, is amended to read: 431 


61.13 Support of children; parenting and time-sharing; 432 


powers of court.— 433 


(2) 434 


(c) The court shall determine all matters relating to 435 
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parenting and time-sharing of each minor child of the parties in 436 


accordance with the best interests of the child and in 437 


accordance with the Uniform Child Custody Jurisdiction and 438 


Enforcement Act, except that modification of a parenting plan 439 


and time-sharing schedule requires a showing of a substantial, 440 


material, and unanticipated change of circumstances. 441 


1. It is the public policy of this state that each minor 442 


child has frequent and continuing contact with both parents 443 


after the parents separate or the marriage of the parties is 444 


dissolved and to encourage parents to share the rights and 445 


responsibilities, and joys, of childrearing. There is no 446 


presumption for or against the father or mother of the child or 447 


for or against any specific time-sharing schedule when creating 448 


or modifying the parenting plan of the child. Equal time-sharing 449 


with a minor child by both parents is in the best interest of 450 


the child unless the court finds that: 451 


a. The safety, well-being, or physical, mental, or 452 


emotional health of the child would be endangered by equal time-453 


sharing, that visitation would be presumed detrimental 454 


consistent with s. 39.0139(3), or that supervised visitation is 455 


appropriate, if any is appropriate; 456 


b. Clear and convincing evidence of extenuating 457 


circumstances justify a departure from equal time-sharing and 458 


the court makes written findings justifying the departure from 459 


equal time-sharing; 460 


c. A parent is incarcerated; 461 


d. The distance between parental residences makes equal 462 


time-sharing impracticable; 463 


e. A parent does not request at least 50-percent time-464 
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sharing; 465 


f. A permanent injunction has been entered or is warranted 466 


against a parent or household member relating to contact between 467 


the subject of the injunction and the parent or household 468 


member; or 469 


g. Domestic violence, as defined in s. 741.28, has 470 


occurred. 471 


2. The court shall order that the parental responsibility 472 


for a minor child be shared by both parents unless the court 473 


finds that shared parental responsibility would be detrimental 474 


to the child. Evidence that a parent has been convicted of a 475 


misdemeanor of the first degree or higher involving domestic 476 


violence, as defined in s. 741.28 and chapter 775, or meets the 477 


criteria of s. 39.806(1)(d), creates a rebuttable presumption of 478 


detriment to the child. If the presumption is not rebutted after 479 


the convicted parent is advised by the court that the 480 


presumption exists, shared parental responsibility, including 481 


time-sharing with the child, and decisions made regarding the 482 


child, may not be granted to the convicted parent. However, the 483 


convicted parent is not relieved of any obligation to provide 484 


financial support. If the court determines that shared parental 485 


responsibility would be detrimental to the child, it may order 486 


sole parental responsibility and make such arrangements for 487 


time-sharing as specified in the parenting plan as will best 488 


protect the child or abused spouse from further harm. Whether or 489 


not there is a conviction of any offense of domestic violence or 490 


child abuse or the existence of an injunction for protection 491 


against domestic violence, the court shall consider evidence of 492 


domestic violence or child abuse as evidence of detriment to the 493 
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child. 494 


a. In ordering shared parental responsibility, the court 495 


may consider the expressed desires of the parents and may grant 496 


to one party the ultimate responsibility over specific aspects 497 


of the child’s welfare or may divide those responsibilities 498 


between the parties based on the best interests of the child. 499 


Areas of responsibility may include education, health care, and 500 


any other responsibilities that the court finds unique to a 501 


particular family. 502 


b. The court shall order sole parental responsibility for a 503 


minor child to one parent, with or without time-sharing with the 504 


other parent if it is in the best interests of the minor child. 505 


3. Access to records and information pertaining to a minor 506 


child, including, but not limited to, medical, dental, and 507 


school records, may not be denied to either parent. Full rights 508 


under this subparagraph apply to either parent unless a court 509 


order specifically revokes these rights, including any 510 


restrictions on these rights as provided in a domestic violence 511 


injunction. A parent having rights under this subparagraph has 512 


the same rights upon request as to form, substance, and manner 513 


of access as are available to the other parent of a child, 514 


including, without limitation, the right to in-person 515 


communication with medical, dental, and education providers. 516 


Section 5. The amendments made by this act to s. 61.13, 517 


Florida Statutes, providing for equal time-sharing, apply 518 


prospectively to initial final custody orders made on or after 519 


July 1, 2019. The amendments do not constitute a substantial 520 


change in circumstances which warrants the modification of a 521 


final custody order entered before July 1, 2019. 522 
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Section 6. Subsection (1) of section 61.14, Florida 523 


Statutes, is amended, paragraphs (c) and (d) are added to 524 


subsection (11) of that section, and subsection (12) is added to 525 


that section, to read: 526 


61.14 Enforcement and modification of support, maintenance, 527 


or alimony agreements or orders.— 528 


(1)(a) When the parties enter into an agreement for 529 


payments for, or instead of, support, maintenance, or alimony, 530 


whether in connection with a proceeding for dissolution or 531 


separate maintenance or with any voluntary property settlement, 532 


or when a party is required by court order to make any payments, 533 


and the circumstances or the financial ability of either party 534 


changes or the child who is a beneficiary of an agreement or 535 


court order as described herein reaches majority after the 536 


execution of the agreement or the rendition of the order, either 537 


party may apply to the circuit court of the circuit in which the 538 


parties, or either of them, resided at the date of the execution 539 


of the agreement or reside at the date of the application, or in 540 


which the agreement was executed or in which the order was 541 


rendered, for an order terminating, decreasing, or increasing 542 


the amount of support, maintenance, or alimony, and the court 543 


has jurisdiction to make orders as equity requires, with due 544 


regard to the changed circumstances or the financial ability of 545 


the parties or the child, decreasing, increasing, or confirming 546 


the amount of separate support, maintenance, or alimony provided 547 


for in the agreement or order. A finding that medical insurance 548 


is reasonably available or the child support guidelines schedule 549 


in s. 61.30 may constitute changed circumstances. Except as 550 


otherwise provided in s. 61.30(11)(c), the court may modify an 551 
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order of support, maintenance, or alimony by terminating, 552 


increasing, or decreasing the support, maintenance, or alimony 553 


retroactively to the date of the filing of the action or 554 


supplemental action for modification as equity requires, giving 555 


due regard to the changed circumstances or the financial ability 556 


of the parties or the child. 557 


(b)1. If the court has determined that an existing alimony 558 


award as determined by the court at the time of dissolution is 559 


insufficient to meet the needs of the obligee, and that such 560 


need continues to exist, an alimony order must be modified 561 


upward upon a showing by a preponderance of the evidence of 562 


increased ability to pay alimony. Absent a finding of fraud, an 563 


increase in an obligor’s income may not be considered permanent 564 


in nature unless the increase has been maintained without 565 


interruption for at least 1 year, taking into account the 566 


obligor’s ability to sustain his or her income. 567 


2.1. Notwithstanding subparagraph 1., the court shall may 568 


reduce or terminate an award of alimony upon specific written 569 


findings by the court that since the granting of a divorce and 570 


the award of alimony, a supportive relationship has existed 571 


between the obligee and another a person, except upon a showing 572 


by clear and convincing evidence by the obligee that his or her 573 


long-term need for alimony, taking into account the totality of 574 


the circumstances, has not been reduced by the supportive 575 


relationship with whom the obligee resides. On the issue of 576 


whether alimony should be reduced or terminated under this 577 


paragraph, the burden is on the obligor to prove by a 578 


preponderance of the evidence that a supportive relationship 579 


exists. 580 
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3.2. In determining whether an existing award of alimony 581 


should be reduced or terminated because of an alleged supportive 582 


relationship between an obligee and a person who is not related 583 


by consanguinity or affinity and with whom the obligee resides, 584 


the court shall elicit the nature and extent of the relationship 585 


in question. The court shall give consideration, without 586 


limitation, to circumstances, including, but not limited to, the 587 


following, in determining the relationship of an obligee to 588 


another person: 589 


a. The extent to which the obligee and the other person 590 


have held themselves out as a married couple by engaging in 591 


conduct such as using the same last name, using a common mailing 592 


address, referring to each other in terms such as “my husband” 593 


or “my wife,” or otherwise conducting themselves in a manner 594 


that evidences a permanent supportive relationship. 595 


b. The period of time that the obligee has resided with the 596 


other person in a permanent place of abode. 597 


c. The extent to which the obligee and the other person 598 


have pooled their assets or income or otherwise exhibited 599 


financial interdependence. 600 


d. The extent to which the obligee or the other person has 601 


supported the other, in whole or in part. 602 


e. The extent to which the obligee or the other person has 603 


performed valuable services for the other. 604 


f. The extent to which the obligee or the other person has 605 


performed valuable services for the other’s company or employer. 606 


g. Whether the obligee and the other person have worked 607 


together to create or enhance anything of value. 608 


h. Whether the obligee and the other person have jointly 609 
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contributed to the purchase of any real or personal property. 610 


i. Evidence in support of a claim that the obligee and the 611 


other person have an express agreement regarding property 612 


sharing or support. 613 


j. Evidence in support of a claim that the obligee and the 614 


other person have an implied agreement regarding property 615 


sharing or support. 616 


k. Whether the obligee and the other person have provided 617 


support to the children of one another, regardless of any legal 618 


duty to do so. 619 


4.3. This paragraph does not abrogate the requirement that 620 


every marriage in this state be solemnized under a license, does 621 


not recognize a common law marriage as valid, and does not 622 


recognize a de facto marriage. This paragraph recognizes only 623 


that relationships do exist that provide economic support 624 


equivalent to a marriage and that alimony terminable on 625 


remarriage may be reduced or terminated upon the establishment 626 


of equivalent equitable circumstances as described in this 627 


paragraph. The existence of a conjugal relationship, though it 628 


may be relevant to the nature and extent of the relationship, is 629 


not necessary for the application of the provisions of this 630 


paragraph. 631 


5. There is a rebuttable presumption that any modification 632 


or termination of an alimony award is retroactive to the date of 633 


the filing of the petition. In an action under this section, if 634 


it is determined that the obligee or obligor unnecessarily or 635 


unreasonably litigated the underlying petition for modification 636 


or termination, the court may award the other party his or her 637 


reasonable attorney fees and costs pursuant to s. 61.16 and 638 
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applicable case law. 639 


(c) For each support order reviewed by the department as 640 


required by s. 409.2564(11), if the amount of the child support 641 


award under the order differs by at least 10 percent but not 642 


less than $25 from the amount that would be awarded under s. 643 


61.30, the department shall seek to have the order modified and 644 


any modification shall be made without a requirement for proof 645 


or showing of a change in circumstances. 646 


(d) The department may shall have authority to adopt rules 647 


to administer implement this section. 648 


(11) 649 


(c) If the court orders alimony payable concurrent with a 650 


child support order, the alimony award may not be modified 651 


solely because of a later reduction or termination of child 652 


support payments, unless the court finds the obligor has the 653 


ability to pay the modified alimony award, the existing alimony 654 


award as determined by the court at the time of dissolution is 655 


insufficient to meet the needs of the obligee, and such need 656 


continues to exist. 657 


(d) An obligor’s subsequent remarriage or cohabitation does 658 


not constitute a basis for a modification of alimony. The income 659 


and assets of the obligor’s subsequent spouse or person with 660 


whom the obligor resides is not relevant in a modification 661 


action except under exceptional circumstances. 662 


(12) The fact that an obligor has reached a reasonable 663 


retirement age for his or her profession, has retired, and has 664 


no intent to return to work shall be considered a substantial 665 


change in circumstances as a matter of law. In determining 666 


whether the obligor’s retirement age is reasonable, the court 667 







Florida Senate - 2019 SB 1596 


 


 


  


 


 


 


 


 


 


25-01339-19 20191596__ 


 Page 24 of 28  


CODING: Words stricken are deletions; words underlined are additions. 


shall consider the obligor’s: 668 


(a) Age; 669 


(b) Health; 670 


(c) Motivation for retirement; 671 


(d) Type of work; and 672 


(e) Normal retirement age for that type of work. 673 


 674 


In anticipation of retirement, the obligor may file a petition 675 


for termination or modification of the alimony award effective 676 


upon the retirement date. The court shall terminate or modify 677 


the alimony award based on the circumstances of the parties 678 


after retirement of the obligor and based on the factors in s. 679 


61.08(3), unless the court makes findings of fact that a 680 


termination or modification of an alimony award is not 681 


warranted. 682 


Section 7. Section 61.19, Florida Statutes, is amended to 683 


read: 684 


61.19 Entry of judgment of dissolution of marriage;, delay 685 


period; separate adjudication of issues.— 686 


(1) A No final judgment of dissolution of marriage may not 687 


be entered until at least 20 days have elapsed from the date of 688 


filing the original petition for dissolution of marriage,; but 689 


the court, on a showing that injustice would result from this 690 


delay, may enter a final judgment of dissolution of marriage at 691 


an earlier date. 692 


(2)(a) During the first 180 days after the date of service 693 


of the original petition for dissolution of marriage, the court 694 


may not grant a final dissolution of marriage with a reservation 695 


of jurisdiction to subsequently determine all other substantive 696 
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issues unless the court makes written findings that there are 697 


exceptional circumstances that make the use of this process 698 


clearly necessary to protect the parties or their children and 699 


that granting a final dissolution will not cause irreparable 700 


harm to either party or the children. Before granting a final 701 


dissolution of marriage with a reservation of jurisdiction to 702 


subsequently determine all other substantive issues, the court 703 


shall enter temporary orders necessary to protect the parties 704 


and their children, which orders remain effective until all 705 


other issues can be adjudicated by the court. The desire of one 706 


party to remarry does not justify the use of this process. 707 


(b) If more than 180 days have elapsed after the date of 708 


service of the original petition for dissolution of marriage, 709 


the court may grant a final dissolution of marriage with a 710 


reservation of jurisdiction to subsequently determine all other 711 


substantive issues only if the court enters temporary orders 712 


necessary to protect the parties and their children, which 713 


orders remain effective until such time as all other issues can 714 


be adjudicated by the court, and makes a written finding that no 715 


irreparable harm will result from granting a final dissolution. 716 


(c) If more than 365 days have elapsed after the date of 717 


service of the original petition for dissolution of marriage, 718 


absent a showing by either party that irreparable harm will 719 


result from granting a final dissolution, the court shall, upon 720 


request of either party, immediately grant a final dissolution 721 


of marriage with a reservation of jurisdiction to subsequently 722 


determine all other substantive issues. Before granting a final 723 


dissolution of marriage with a reservation of jurisdiction to 724 


subsequently determine all other substantive issues, the court 725 
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shall enter temporary orders necessary to protect the parties 726 


and their children, which orders remain effective until all 727 


other issues can be adjudicated by the court. 728 


(d) The temporary orders necessary to protect the parties 729 


and their children entered before granting a dissolution of 730 


marriage without an adjudication of all substantive issues may 731 


include, but are not limited to, temporary orders that: 732 


1. Restrict the sale or disposition of property. 733 


2. Protect and preserve the marital assets. 734 


3. Establish temporary support. 735 


4. Provide for maintenance of health insurance. 736 


5. Provide for maintenance of life insurance. 737 


(e) The court is not required to enter temporary orders to 738 


protect the parties and their children if the court enters a 739 


final judgment of dissolution of marriage that adjudicates 740 


substantially all of the substantive issues between the parties 741 


but reserves jurisdiction to address ancillary issues such as 742 


the entry of a qualified domestic relations order or the 743 


adjudication of attorney fees and costs. 744 


Section 8. (1)(a) The amendments to chapter 61, Florida 745 


Statutes, made by this act apply to: 746 


1. Final judgments of alimony awards entered before July 1, 747 


2019. 748 


2. Final orders entered before July 1, 2019, which 749 


incorporate an agreement between the parties for alimony, if the 750 


duration of the marriage was equal to or less than 15 years and 751 


the duration of the alimony agreement exceeds the duration of 752 


the marriage. 753 


(b) For such judgments or orders, the amendments to chapter 754 
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61, Florida Statutes, shall constitute a substantial change in 755 


circumstances for which an obligor may seek, in accordance with 756 


s. 61.14, Florida Statutes, a modification of the amount or 757 


duration of alimony, except for an order incorporating an 758 


agreement that is expressly nonmodifiable. 759 


(2)(a) For final orders entered before July 1, 2019, that 760 


incorporate an agreement between the parties for alimony, but 761 


otherwise do not meet the criteria set forth in subparagraph 762 


(1)(a)2., the amendments to chapter 61, Florida Statutes, made 763 


by this act shall apply if the obligor proves, by clear and 764 


convincing evidence, that: 765 


1. The obligor did not execute the agreement voluntarily; 766 


2. The agreement was the product of fraud, duress, 767 


coercion, or overreaching; or 768 


3. The agreement was unconscionable when it was executed, 769 


and, before execution of the agreement, the obligor: 770 


a. Was not provided a fair and reasonable disclosure of the 771 


property or financial obligations of the other party. 772 


b. Did not voluntarily and expressly waive, in writing, any 773 


right to disclosure of the property or financial obligations of 774 


the other party beyond disclosure provided. 775 


c. Did not have or reasonably could not have had an 776 


adequate knowledge of the property or financial obligations of 777 


the other party. 778 


(b) For such orders, the amendments to chapter 61, Florida 779 


Statutes, shall constitute a substantial change in circumstances 780 


for which an obligor may seek, in accordance with s. 61.14, 781 


Florida Statutes, a modification of the amount or duration of 782 


alimony, except for an order incorporating an agreement that is 783 
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expressly nonmodifiable. 784 


(3) Final judgments and orders for which the amendments to 785 


chapter 61, Florida Statutes, shall constitute a substantial 786 


change in circumstances under subsections (1) and (2) may be the 787 


subject of a modification action according to the following 788 


schedule: 789 


(a) An obligor who is subject to alimony of 15 years or 790 


more may file a modification action on or after July 1, 2019. 791 


(b) An obligor who is subject to alimony of 8 years or 792 


more, but less than 15 years, may file a modification action on 793 


or after July 1, 2020. 794 


(c) An obligor who is subject to alimony of less than 8 795 


years may file a modification action on or after July 1, 2021. 796 


Section 9. This act shall take effect July 1, 2019. 797 
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A bill to be entitled 1 


An act relating to alimony; amending s. 61.071, F.S.; 2 


requiring that alimony pendente lite be calculated in 3 


accordance with s. 61.08, F.S.; amending s. 61.075, 4 


F.S.; requiring the court to provide written findings 5 


regarding certain payments; amending s. 61.08, F.S.; 6 


providing definitions; providing for the priority of 7 


different forms of alimony; requiring a court to make 8 


written findings regarding the basis for awarding a 9 


combination of forms of alimony; providing that the 10 


party seeking alimony has the burden of proof of 11 


certain factors; revising and adding specified factors 12 


to be considered when determining alimony; revising 13 


provisions relating to the protection of awards of 14 


alimony; revising provisions for an award of 15 


durational alimony; specifying criteria related to the 16 


rebuttable presumption to award or not to award 17 


alimony; specifying criteria for awarding 18 


rehabilitative alimony; removing the authorization of 19 


permanent alimony; providing that a retired party does 20 


not have to pay alimony under certain circumstances; 21 


providing for imputation of income to the obligor or 22 


obligee; amending s. 61.09, F.S.; providing for the 23 


calculation of alimony; amending s. 61.13, F.S.; 24 


providing that equal time-sharing for each minor child 25 
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is in the best interest of the child; providing 26 


exceptions; providing prospective applicability of the 27 


act; amending s. 61.14, F.S.; authorizing the 28 


termination of alimony; requiring that an alimony 29 


award be modified upon certain conditions; creating a 30 


rebuttable presumption that a modification or 31 


termination of an alimony award is retroactive to the 32 


date the petition was filed; providing for an award of 33 


attorney fees and costs under certain circumstances; 34 


providing that an alimony award may not be modified 35 


solely because of the later modification or 36 


termination of child support payments; providing that 37 


an obligor's subsequent remarriage or cohabitation is 38 


not a basis for modification of alimony; providing 39 


that attaining retirement age is considered a 40 


substantial change in circumstances; providing factors 41 


to be considered in determining whether the retirement 42 


is reasonable; amending s. 61.19, F.S.; authorizing 43 


separate adjudication of issues in a dissolution of 44 


marriage case in certain circumstances; providing for 45 


temporary orders to protect the parties and their 46 


children; providing applicability; providing an 47 


effective date. 48 


 49 


Be It Enacted by the Legislature of the State of Florida: 50 
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 51 


 Section 1.  Section 61.071, Florida Statutes, is amended to 52 


read: 53 


 61.071  Alimony pendente lite; suit money.—In every 54 


proceeding for dissolution of the marriage, a party may claim 55 


alimony and suit money in the petition or by motion, and if the 56 


petition is well founded, the court shall allow alimony 57 


calculated in accordance with s. 61.08 and a reasonable sum of 58 


suit money therefor. If a party in any proceeding for 59 


dissolution of marriage claims alimony or suit money in his or 60 


her answer or by motion, and the answer or motion is well 61 


founded, the court shall allow alimony calculated in accordance 62 


with s. 61.08 and a reasonable sum of suit money therefor. 63 


 Section 2.  Paragraph (b) of subsection (10) of section 64 


61.075, Florida Statutes, is amended to read: 65 


 61.075  Equitable distribution of marital assets and 66 


liabilities.— 67 


 (10) 68 


 (b)  If installment payments are ordered, the court may 69 


require security and a reasonable rate of interest or may 70 


otherwise recognize the time value of the money to be paid in 71 


the judgment or order. If security or interest is required, the 72 


court shall make written findings relating to any deferred 73 


payments, the amount of any security required, and the interest. 74 


 Section 3.  Section 61.08, Florida Statutes, is amended to 75 
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read: 76 


 61.08  Alimony.— 77 


 (1)  As used in this section, the term: 78 


 (a)  "Alimony" means a court-ordered payment of support by 79 


an obligor spouse to an obligee spouse. 80 


 (b)  "Long-term marriage" means a marriage having a 81 


duration of 20 years or more, as measured from the date of the 82 


marriage to the date of filing the petition for dissolution. 83 


 (c)  "Mid-term marriage" means a marriage having a duration 84 


of more than 11 years but less than 20 years, as measured from 85 


the date of marriage to the date of filing the petition for 86 


dissolution. 87 


 (d)  "Net income" means net income as determined in 88 


accordance with s. 61.30. 89 


 (e)  "Short term marriage" means a marriage having a 90 


duration equal to or less than 11 years, as measured from the 91 


date of the marriage to the date of filing the petition for 92 


dissolution. 93 


 (2)(a)  In a proceeding for dissolution of marriage, the 94 


court may grant alimony to either party in the form of, which 95 


alimony may be bridge-the-gap, rehabilitative, or durational 96 


alimony, or permanent in nature or any combination of these 97 


forms of alimony, but shall prioritize an award of bridge-the-98 


gap alimony, followed by rehabilitative alimony, over any other 99 


form of alimony. In an any award of alimony, the court may order 100 
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periodic payments, or payments in lump sum, or both. 101 


 (b)  The court shall make written findings regarding the 102 


basis for awarding a combination of forms of alimony, including 103 


the type of alimony and the length of time for which it is 104 


awarded. The court may award only a combination of forms of 105 


alimony to provide greater economic assistance in order to allow 106 


the recipient to achieve rehabilitation. 107 


 (c)  The court may consider the adultery of either party 108 


spouse and the circumstances thereof in determining the amount 109 


of alimony, if any, to be awarded. 110 


 (d)  In all dissolution actions, the court shall include 111 


written findings of fact relative to the factors enumerated in 112 


subsection (3)(2) supporting an award or denial of alimony. 113 


 (3)(2)  The party seeking alimony has the burden of proof 114 


of demonstrating a need for alimony in accordance with 115 


subsection (8) and that the other party has the ability to pay 116 


alimony. In determining whether to award alimony or maintenance, 117 


the court shall first make, in writing, a specific factual 118 


determination as to whether the other either party has an actual 119 


need for alimony or maintenance and whether either party has the 120 


ability to pay alimony or maintenance. If the court finds that 121 


the a party seeking alimony has met its burden of proof in 122 


demonstrating a need for alimony or maintenance and that the 123 


other party has the ability to pay alimony or maintenance, then 124 


in determining the proper type and amount of alimony or 125 
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maintenance under subsections (5)-(9) (5)-(8), the court shall 126 


consider all relevant factors, including, but not limited to: 127 


 (a)  The standard of living established during the 128 


marriage. 129 


 (a)(b)  The duration of the marriage. 130 


 (b)(c)  The age and the physical and emotional condition of 131 


each party. 132 


 (c)(d)  The financial resources of each party, including 133 


the portion of nonmarital assets that were relied upon by the 134 


parties during the marriage and the marital assets and 135 


liabilities distributed to each. 136 


 (d)(e)  The earning capacities, educational levels, 137 


vocational skills, and employability of the parties and, when 138 


applicable, the time necessary for either party to acquire 139 


sufficient education or training to enable such party to find 140 


appropriate employment. 141 


 (e)(f)  The contribution of each party to the marriage, 142 


including, but not limited to, services rendered in homemaking, 143 


child care, education, and career building of the other party. 144 


 (f)(g)  The responsibilities each party will have with 145 


regard to any minor children that the parties they have in 146 


common. 147 


 (g)(h)  The tax treatment and consequences to both parties 148 


of an any alimony award, which must be consistent with 149 


applicable state and federal tax laws and may include including 150 
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the designation of all or a portion of the payment as a 151 


nontaxable, nondeductible payment. 152 


 (h)(i)  All sources of income available to either party, 153 


including income available to either party through investments 154 


of any asset held by that party which was acquired during the 155 


marriage or acquired outside the marriage and relied upon during 156 


the marriage. 157 


 (i)  The needs and necessities of life after dissolution of 158 


marriage, taking into account the lifestyle of the parties 159 


during the marriage but subject to the presumption in paragraph 160 


(j). 161 


 (j)  The net income and standard of living available to 162 


each party after the application of the alimony award. There is 163 


a rebuttable presumption that both parties will have a lower 164 


standard of living after the dissolution of marriage than the 165 


standard of living they enjoyed during the marriage. This 166 


presumption may be overcome by a preponderance of the evidence. 167 


 (k)(j)  Any other factor necessary to do equity and justice 168 


between the parties, if that factor is specifically identified 169 


in the award with findings of fact justifying the application of 170 


the factor. 171 


 (4)(3)  To the extent necessary to protect an award of 172 


alimony, the court may order any party who is ordered to pay 173 


alimony to purchase or maintain a life insurance policy that may 174 


be decreasing or another form of term life insurance at the 175 
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option of the obligor or a bond, or to otherwise secure such 176 


alimony award with any other assets that which may be suitable 177 


for that purpose, in an amount adequate to secure the alimony 178 


award. Any such security may be awarded only upon a showing of 179 


special circumstances. If the court finds special circumstances 180 


and awards such security, the court must make specific 181 


evidentiary findings regarding the availability, cost, and 182 


financial impact on the obligated party. Any security may be 183 


modifiable in the event that the underlying alimony award is 184 


modified and shall be reduced in an amount commensurate with any 185 


reduction in the alimony award. 186 


 (4)  For purposes of determining alimony, there is a 187 


rebuttable presumption that a short-term marriage is a marriage 188 


having a duration of less than 7 years, a moderate-term marriage 189 


is a marriage having a duration of greater than 7 years but less 190 


than 17 years, and long-term marriage is a marriage having a 191 


duration of 17 years or greater. The length of a marriage is the 192 


period of time from the date of marriage until the date of 193 


filing of an action for dissolution of marriage. 194 


 (5)  Bridge-the-gap alimony may be awarded to assist a 195 


party by providing support to allow the party to make a 196 


transition from being married to being single. Bridge-the-gap 197 


alimony is designed to assist a party with legitimate 198 


identifiable short-term needs, and the length of an award may 199 


not exceed 2 years. An award of bridge-the-gap alimony 200 
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terminates upon the death of either party or upon the remarriage 201 


of the party receiving alimony. An award of bridge-the-gap 202 


alimony is shall not be modifiable in amount or duration. 203 


 (6)(a)  Rehabilitative alimony may be awarded to assist a 204 


party in establishing the capacity for self-support through 205 


either: 206 


 1.  The redevelopment of previous skills or credentials; or 207 


 2.  The acquisition of education, training, or work 208 


experience necessary to develop appropriate employment skills or 209 


credentials. 210 


 (b)  In order to award rehabilitative alimony, there must 211 


be a specific and defined rehabilitative plan which shall be 212 


included as a part of any order awarding rehabilitative alimony. 213 


 (c)  An award of rehabilitative alimony may be modified or 214 


terminated only during the rehabilitative period in accordance 215 


with s. 61.14 based upon a substantial change in circumstances, 216 


upon noncompliance with the rehabilitative plan, or upon 217 


completion of the rehabilitative plan. 218 


 (7)  Durational alimony may be awarded when permanent 219 


periodic alimony is inappropriate. The purpose of durational 220 


alimony is to provide a party with economic assistance for a set 221 


period of time following a short-term, mid-term, or long-term 222 


marriage of short or moderate duration or following a marriage 223 


of long duration if there is no ongoing need for support on a 224 


permanent basis. When awarding durational alimony, the court 225 
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must make written findings that an award of another form of 226 


alimony or a combination of the other forms of alimony is not 227 


appropriate. An award of durational alimony terminates upon the 228 


death of either party or upon the remarriage of the party 229 


receiving alimony. The amount of an award of durational alimony 230 


shall may be modified or terminated based upon a substantial 231 


change in circumstances or upon the existence of a supportive 232 


relationship in accordance with s. 61.14. However, The length of 233 


an award of durational alimony may not be modified except under 234 


exceptional circumstances and may not exceed 50 percent of the 235 


length of the marriage, unless the party seeking alimony proves 236 


by a preponderance of the evidence the circumstances justifying 237 


the need for a longer award of alimony, which circumstances must 238 


be set out in writing by the court the length of the marriage. 239 


 (8)(a)  There is a rebuttable presumption against awarding 240 


alimony for a short-term marriage. A party seeking bridge-the-241 


gap or rehabilitative alimony may overcome this presumption by 242 


demonstrating by a preponderance of the evidence a need for 243 


alimony. A party seeking durational alimony may overcome this 244 


presumption by demonstrating by clear and convincing evidence a 245 


need for alimony. If the court finds that the party has met its 246 


burden in demonstrating a need for alimony and that the other 247 


party has the ability to pay alimony, the court shall determine 248 


a monthly award of alimony that may not exceed 25 percent of the 249 


obligor's gross monthly income, as calculated under s. 250 







   


 


HB 1325  2019 


 


 


 


CODING: Words stricken are deletions; words underlined are additions. 


hb1325-00 


Page 11 of 32 


F L O R I D A  H O U S E  O F  R E P R E S E N T A T I V E S 


 


 


 


61.30(2)(a), with the exception that gross income does not 251 


include sources of income acquired outside of the marriage which 252 


were not relied upon during the marriage. 253 


 (b)  There is no presumption in favor of either party to an 254 


award of alimony for a mid-term marriage. A party seeking such 255 


alimony must prove by a preponderance of the evidence a need for 256 


alimony. If the court finds that the party has met its burden in 257 


demonstrating a need for alimony and that the other party has 258 


the ability to pay alimony, the court shall determine a monthly 259 


award of alimony that may not exceed 35 percent of the obligor's 260 


gross monthly income, as calculated under s. 61.30(2)(a), with 261 


the exception that gross income does not include sources of 262 


income acquired outside of the marriage which were not relied 263 


upon during the marriage. 264 


 (c)  There is a rebuttable presumption in favor of awarding 265 


alimony for a long-term marriage. A party against whom alimony 266 


is sought may overcome this presumption by demonstrating by 267 


clear and convincing evidence that there is no need for alimony. 268 


If the court finds that the party against whom alimony is sought 269 


fails to meet its burden to demonstrate that there is no need 270 


for alimony and that the party has the ability to pay alimony, 271 


the court shall determine a monthly award of alimony which may 272 


not exceed 38 percent of the obligor's gross monthly income, as 273 


calculated under s. 61.30(2)(a), with the exception that gross 274 


income does not include sources of income acquired outside of 275 
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the marriage which were not relied upon during the marriage. 276 


 (d)  Notwithstanding this subsection and subsection (9), 277 


the combination of an award of rehabilitative alimony and 278 


another form of alimony may be awarded up to a maximum of 40 279 


percent of the obligor's gross monthly income, as calculated 280 


under s. 61.30(2)(a), during the temporary period in which 281 


rehabilitative alimony has been awarded, with the exception that 282 


gross income does not include sources of income acquired outside 283 


of the marriage which were not relied upon during the marriage. 284 


 (9)  The court may order alimony exceeding the monthly 285 


income limits established in subsection (8) if the court 286 


determines, in accordance with the factors in subsection (3), 287 


that there is a need for additional alimony, which determination 288 


must be set out in writing Permanent alimony may be awarded to 289 


provide for the needs and necessities of life as they were 290 


established during the marriage of the parties for a party who 291 


lacks the financial ability to meet his or her needs and 292 


necessities of life following a dissolution of marriage. 293 


Permanent alimony may be awarded following a marriage of long 294 


duration if such an award is appropriate upon consideration of 295 


the factors set forth in subsection (2), following a marriage of 296 


moderate duration if such an award is appropriate based upon 297 


clear and convincing evidence after consideration of the factors 298 


set forth in subsection (2), or following a marriage of short 299 


duration if there are written findings of exceptional 300 
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circumstances. In awarding permanent alimony, the court shall 301 


include a finding that no other form of alimony is fair and 302 


reasonable under the circumstances of the parties. An award of 303 


permanent alimony terminates upon the death of either party or 304 


upon the remarriage of the party receiving alimony. An award may 305 


be modified or terminated based upon a substantial change in 306 


circumstances or upon the existence of a supportive relationship 307 


in accordance with s. 61.14. 308 


 (10)  A party against whom alimony is sought who has met 309 


the requirements for retirement in accordance with s. 61.14(12) 310 


before the filing of the petition for dissolution is not 311 


required to pay alimony unless the party seeking alimony proves 312 


by clear and convincing evidence that the other party has the 313 


ability to pay alimony, in addition to all other requirements of 314 


this section. 315 


 (11)(9)  Notwithstanding any other provision of law, 316 


alimony may not be awarded to a party who has a monthly net 317 


income that is equal to or more than the other party. Except in 318 


the case of a long-term marriage, in awarding alimony, the court 319 


shall impute income to the obligor and obligee as follows: 320 


 (a)  In the case of the obligor, social security retirement 321 


benefits may not be imputed to the obligor, as demonstrated by a 322 


social security retirement benefits entitlement letter. 323 


 (b)  In the case of the obligee, if the obligee: 324 


 1.  Is unemployed at the time the petition is filed and has 325 
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been unemployed for less than 1 year before the time the 326 


petition is filed, the obligee's monthly net income shall be 327 


imputed at 90 percent of the obligee's prior monthly net income. 328 


 2.  Is unemployed at the time the petition is filed and has 329 


been unemployed for at least 1 year but less than 2 years before 330 


the time the petition is filed, the obligee's monthly net income 331 


shall be imputed at 80 percent of the obligee's prior monthly 332 


net income. 333 


 3.  Is unemployed at the time the petition is filed and has 334 


been unemployed for at least 2 years but less than 3 years 335 


before the time the petition is filed, the obligee's monthly net 336 


income shall be imputed at 70 percent of the obligee's prior 337 


monthly net income. 338 


 4.  Is unemployed at the time the petition is filed and has 339 


been unemployed for at least 3 years but less than 4 years 340 


before the time the petition is filed, the obligee's monthly net 341 


income shall be imputed at 60 percent of the obligee's prior 342 


monthly net income. 343 


 5.  Is unemployed at the time the petition is filed and has 344 


been unemployed for at least 4 years but less than 5 years 345 


before the time the petition is filed, the obligee's monthly net 346 


income shall be imputed at 50 percent of the obligee's prior 347 


monthly net income. 348 


 6.  Is unemployed at the time the petition is filed and has 349 


been unemployed for at least 5 years before the time the 350 
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petition is filed, the obligee's monthly net income shall be 351 


imputed at 40 percent of the obligee's prior monthly net income, 352 


or the monthly net income of a minimum wage earner at the time 353 


the petition is filed, whichever is greater. 354 


 7.  Proves by a preponderance of the evidence that he or 355 


she does not have the ability to earn the imputed income through 356 


reasonable means, the court shall reduce the imputation of 357 


income specified in this paragraph. If the obligee alleges that 358 


a physical disability has impaired his or her ability to earn 359 


the imputed income, such disability must meet the definition of 360 


a disability as determined by the Social Security Administration 361 


The award of alimony may not leave the payor with significantly 362 


less net income than the net income of the recipient unless 363 


there are written findings of exceptional circumstances. 364 


 (12)(a)(10)(a)  With respect to any order requiring the 365 


payment of alimony entered on or after January 1, 1985, unless 366 


the provisions of paragraph (c) or paragraph (d) applies apply, 367 


the court shall direct in the order that the payments of alimony 368 


be made through the appropriate depository as provided in s. 369 


61.181. 370 


 (b)  With respect to any order requiring the payment of 371 


alimony entered before January 1, 1985, upon the subsequent 372 


appearance, on or after that date, of one or both parties before 373 


the court having jurisdiction for the purpose of modifying or 374 


enforcing the order or in any other proceeding related to the 375 
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order, or upon the application of either party, unless the 376 


provisions of paragraph (c) or paragraph (d) applies apply, the 377 


court shall modify the terms of the order as necessary to direct 378 


that payments of alimony be made through the appropriate 379 


depository as provided in s. 61.181. 380 


 (c)  If there is no minor child, alimony payments need not 381 


be directed through the depository. 382 


 (d)1.  If there is a minor child of the parties and both 383 


parties so request, the court may order that alimony payments 384 


need not be directed through the depository. In this case, the 385 


order of support must shall provide, or be deemed to provide, 386 


that either party may subsequently apply to the depository to 387 


require that payments be made through the depository. The court 388 


shall provide a copy of the order to the depository. 389 


 2.  If the provisions of subparagraph 1. applies apply, 390 


either party may subsequently file with the depository an 391 


affidavit alleging default or arrearages in payment and stating 392 


that the party wishes to initiate participation in the 393 


depository program. The party shall provide copies of the 394 


affidavit to the court and the other party or parties. Fifteen 395 


days after receipt of the affidavit, the depository shall notify 396 


all parties that future payments shall be directed to the 397 


depository. 398 


 3.  In IV-D cases, the IV-D agency has shall have the same 399 


rights as the obligee in requesting that payments be made 400 
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through the depository. 401 


 Section 4.  Section 61.09, Florida Statutes, is amended to 402 


read: 403 


 61.09  Alimony and child support unconnected with 404 


dissolution.—If a person having the ability to contribute to the 405 


maintenance of his or her spouse and support of his or her minor 406 


child fails to do so, the spouse who is not receiving support 407 


may apply to the court for alimony and for support for the child 408 


without seeking dissolution of marriage, and the court shall 409 


enter an order as it deems just and proper. Alimony awarded 410 


under this section shall be calculated in accordance with s. 411 


61.08. 412 


 Section 5.  Paragraph (c) of subsection (2) of section 413 


61.13, Florida Statutes, is amended to read: 414 


 61.13  Support of children; parenting and time-sharing; 415 


powers of court.— 416 


 (2) 417 


 (c)  The court shall determine all matters relating to 418 


parenting and time-sharing of each minor child of the parties in 419 


accordance with the best interests of the child and in 420 


accordance with the Uniform Child Custody Jurisdiction and 421 


Enforcement Act, except that modification of a parenting plan 422 


and time-sharing schedule requires a showing of a substantial, 423 


material, and unanticipated change of circumstances. 424 


 1.  It is the public policy of this state that each minor 425 
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child has frequent and continuing contact with both parents 426 


after the parents separate or the marriage of the parties is 427 


dissolved and to encourage parents to share the rights and 428 


responsibilities, and joys, of childrearing. There is no 429 


presumption for or against the father or mother of the child or 430 


for or against any specific time-sharing schedule when creating 431 


or modifying the parenting plan of the child. Equal time-sharing 432 


with a minor child by both parents is in the best interest of 433 


the child unless the court finds that: 434 


 a.  The safety, well-being, or physical, mental, or 435 


emotional health of the child would be endangered by equal time-436 


sharing, that visitation would be presumed detrimental 437 


consistent with s. 39.0139(3), or that supervised visitation is 438 


appropriate; 439 


 b.  Clear and convincing evidence of extenuating 440 


circumstances justify a departure from equal time-sharing and 441 


the court makes written findings justifying the departure from 442 


equal time-sharing; 443 


 c.  A parent is incarcerated; 444 


 d.  The distance between parental residences makes equal 445 


time-sharing impracticable; 446 


 e.  A parent does not request at least 50-percent time-447 


sharing; 448 


 f.  A permanent injunction has been entered or is warranted 449 


against a parent or household member relating to contact between 450 
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the subject of the injunction and the parent or household 451 


member; or 452 


 g.  Domestic violence, as defined in s. 741.28, has 453 


occurred. 454 


 2.  The court shall order that the parental responsibility 455 


for a minor child be shared by both parents unless the court 456 


finds that shared parental responsibility would be detrimental 457 


to the child. Evidence that a parent has been convicted of a 458 


misdemeanor of the first degree or higher involving domestic 459 


violence, as defined in s. 741.28 and chapter 775, or meets the 460 


criteria of s. 39.806(1)(d), creates a rebuttable presumption of 461 


detriment to the child. If the presumption is not rebutted after 462 


the convicted parent is advised by the court that the 463 


presumption exists, shared parental responsibility, including 464 


time-sharing with the child, and decisions made regarding the 465 


child, may not be granted to the convicted parent. However, the 466 


convicted parent is not relieved of any obligation to provide 467 


financial support. If the court determines that shared parental 468 


responsibility would be detrimental to the child, it may order 469 


sole parental responsibility and make such arrangements for 470 


time-sharing as specified in the parenting plan as will best 471 


protect the child or abused spouse from further harm. Whether or 472 


not there is a conviction of any offense of domestic violence or 473 


child abuse or the existence of an injunction for protection 474 


against domestic violence, the court shall consider evidence of 475 
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domestic violence or child abuse as evidence of detriment to the 476 


child. 477 


 a.  In ordering shared parental responsibility, the court 478 


may consider the expressed desires of the parents and may grant 479 


to one party the ultimate responsibility over specific aspects 480 


of the child's welfare or may divide those responsibilities 481 


between the parties based on the best interests of the child. 482 


Areas of responsibility may include education, health care, and 483 


any other responsibilities that the court finds unique to a 484 


particular family. 485 


 b.  The court shall order sole parental responsibility for 486 


a minor child to one parent, with or without time-sharing with 487 


the other parent if it is in the best interests of the minor 488 


child. 489 


 3.  Access to records and information pertaining to a minor 490 


child, including, but not limited to, medical, dental, and 491 


school records, may not be denied to either parent. Full rights 492 


under this subparagraph apply to either parent unless a court 493 


order specifically revokes these rights, including any 494 


restrictions on these rights as provided in a domestic violence 495 


injunction. A parent having rights under this subparagraph has 496 


the same rights upon request as to form, substance, and manner 497 


of access as are available to the other parent of a child, 498 


including, without limitation, the right to in-person 499 


communication with medical, dental, and education providers. 500 
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 Section 6.  The amendments made by this act to s. 61.13, 501 


Florida Statutes, providing for equal time-sharing, apply 502 


prospectively to initial final custody orders made on or after 503 


July 1, 2019, and do not constitute a substantial change in 504 


circumstances that warrant the modification of a final custody 505 


order entered before July 1, 2019. 506 


 Section 7.  Subsection (1) of section 61.14, Florida 507 


Statutes, is amended, paragraphs (c) and (d) are added to 508 


subsection (11) of that section, and a new subsection (12) is 509 


added to that section, to read: 510 


 61.14  Enforcement and modification of support, 511 


maintenance, or alimony agreements or orders.— 512 


 (1)(a)  When the parties enter into an agreement for 513 


payments for, or instead of, support, maintenance, or alimony, 514 


whether in connection with a proceeding for dissolution or 515 


separate maintenance or with any voluntary property settlement, 516 


or when a party is required by court order to make any payments, 517 


and the circumstances or the financial ability of either party 518 


changes or the child who is a beneficiary of an agreement or 519 


court order as described herein reaches majority after the 520 


execution of the agreement or the rendition of the order, either 521 


party may apply to the circuit court of the circuit in which the 522 


parties, or either of them, resided at the date of the execution 523 


of the agreement or reside at the date of the application, or in 524 


which the agreement was executed or in which the order was 525 
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rendered, for an order terminating, decreasing, or increasing 526 


the amount of support, maintenance, or alimony, and the court 527 


has jurisdiction to make orders as equity requires, with due 528 


regard to the changed circumstances or the financial ability of 529 


the parties or the child, decreasing, increasing, or confirming 530 


the amount of separate support, maintenance, or alimony provided 531 


for in the agreement or order. A finding that medical insurance 532 


is reasonably available or the child support guidelines schedule 533 


in s. 61.30 may constitute changed circumstances. Except as 534 


otherwise provided in s. 61.30(11)(c), the court may modify an 535 


order of support, maintenance, or alimony by terminating, 536 


increasing, or decreasing the support, maintenance, or alimony 537 


retroactively to the date of the filing of the action or 538 


supplemental action for modification as equity requires, giving 539 


due regard to the changed circumstances or the financial ability 540 


of the parties or the child. 541 


 (b)1.  If the court has determined that an existing alimony 542 


award as determined by the court at the time of dissolution is 543 


insufficient to meet the needs of the obligee, and that such 544 


need continues to exist, an alimony order shall be modified 545 


upward and upon a showing by a preponderance of the evidence of 546 


increased ability to pay alimony. Absent a finding of fraud, an 547 


increase in an obligor's income may not be considered permanent 548 


in nature unless the increase has been maintained without 549 


interruption for at least 1 year, taking into account the 550 
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obligor's ability to sustain his or her income. 551 


 2.  Notwithstanding subparagraph 1., the court shall may 552 


reduce or terminate an award of alimony upon specific written 553 


findings by the court that since the granting of a divorce and 554 


the award of alimony, a supportive relationship has existed 555 


between the obligee and another a person, except upon a showing 556 


by clear and convincing evidence by the oblige that his or her 557 


long-term need for alimony, taking into account the totality of 558 


the circumstances, has not been reduced by the supportive 559 


relationship with whom the obligee resides. On the issue of 560 


whether alimony should be reduced or terminated under this 561 


paragraph, the burden is on the obligor to prove by a 562 


preponderance of the evidence that a supportive relationship 563 


exists. 564 


 3.2.  In determining whether an existing award of alimony 565 


should be reduced or terminated because of an alleged supportive 566 


relationship between an obligee and a person who is not related 567 


by consanguinity or affinity and with whom the obligee resides, 568 


the court shall elicit the nature and extent of the relationship 569 


in question. The court shall give consideration, without 570 


limitation, to circumstances, including, but not limited to, the 571 


following, in determining the relationship of an obligee to 572 


another person: 573 


 a.  The extent to which the obligee and the other person 574 


have held themselves out as a married couple by engaging in 575 
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conduct such as using the same last name, using a common mailing 576 


address, referring to each other in terms such as "my husband" 577 


or "my wife," or otherwise conducting themselves in a manner 578 


that evidences a permanent supportive relationship. 579 


 b.  The period of time that the obligee has resided with 580 


the other person in a permanent place of abode. 581 


 c.  The extent to which the obligee and the other person 582 


have pooled their assets or income or otherwise exhibited 583 


financial interdependence. 584 


 d.  The extent to which the obligee or the other person has 585 


supported the other, in whole or in part. 586 


 e.  The extent to which the obligee or the other person has 587 


performed valuable services for the other. 588 


 f.  The extent to which the obligee or the other person has 589 


performed valuable services for the other's company or employer. 590 


 g.  Whether the obligee and the other person have worked 591 


together to create or enhance anything of value. 592 


 h.  Whether the obligee and the other person have jointly 593 


contributed to the purchase of any real or personal property. 594 


 i.  Evidence in support of a claim that the obligee and the 595 


other person have an express agreement regarding property 596 


sharing or support. 597 


 j.  Evidence in support of a claim that the obligee and the 598 


other person have an implied agreement regarding property 599 


sharing or support. 600 
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 k.  Whether the obligee and the other person have provided 601 


support to the children of one another, regardless of any legal 602 


duty to do so. 603 


 4.3.  This paragraph does not abrogate the requirement that 604 


every marriage in this state be solemnized under a license, does 605 


not recognize a common law marriage as valid, and does not 606 


recognize a de facto marriage. This paragraph recognizes only 607 


that relationships do exist that provide economic support 608 


equivalent to a marriage and that alimony terminable on 609 


remarriage may be reduced or terminated upon the establishment 610 


of equivalent equitable circumstances as described in this 611 


paragraph. The existence of a conjugal relationship, though it 612 


may be relevant to the nature and extent of the relationship, is 613 


not necessary for the application of the provisions of this 614 


paragraph. 615 


 5.  There is a rebuttable presumption that any modification 616 


or termination of an alimony award is retroactive to the date 617 


the petition was filed. In an action under this section, if it 618 


is determined that the obligee or obligor unnecessarily or 619 


unreasonably litigated the underlying petition for modification 620 


or termination, the court may award the other party his or her 621 


reasonable attorney fees and costs pursuant to s. 61.16 and 622 


applicable case law. 623 


 (c)  For each support order reviewed by the department as 624 


required by s. 409.2564(11), if the amount of the child support 625 
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award under the order differs by at least 10 percent but not 626 


less than $25 from the amount that would be awarded under s. 627 


61.30, the department shall seek to have the order modified and 628 


any modification shall be made without a requirement for proof 629 


or showing of a change in circumstances. 630 


 (d)  The department may shall have authority to adopt rules 631 


to administer implement this section. 632 


 (11) 633 


 (c)  If the court orders alimony payable concurrent with a 634 


child support order, the alimony award may not be modified 635 


solely because of a later reduction or termination of child 636 


support payments, unless the court finds that the obligor has 637 


the ability to pay the modified alimony award, the existing 638 


alimony award as determined by the court at the time of 639 


dissolution is insufficient to meet the needs of the obligee, 640 


and such need continues to exist. 641 


 (d)  An obligor's subsequent remarriage or cohabitation 642 


does not constitute a basis for a modification of alimony. The 643 


income and assets of the obligor's subsequent spouse or person 644 


with whom the obligor resides is not relevant in a modification 645 


action except under exceptional circumstances. 646 


 (12)  The fact that an obligor has reached a reasonable 647 


retirement age for his or her profession, has retired, and has 648 


no intent to return to work is considered a substantial change 649 


in circumstances as a matter of law. In determining whether the 650 
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obligor's retirement age is reasonable, the court shall consider 651 


the obligor's: 652 


 (a)  Age. 653 


 (b)  Health. 654 


 (c)  Motivation for retirement. 655 


 (d)  Type of work. 656 


 (e)  Normal retirement age for that type of work. 657 


 658 


In anticipation of retirement, the obligor may file a petition 659 


for termination or modification of the alimony award effective 660 


upon the retirement date. The court shall terminate or modify 661 


the alimony award based on the circumstances of the parties 662 


after retirement of the obligor and based on the factors in s. 663 


61.08(3), unless the court makes findings of fact that a 664 


termination or modification of an alimony award is not 665 


warranted. 666 


 Section 8.  Section 61.19, Florida Statutes, is amended to 667 


read: 668 


 61.19  Entry of judgment of dissolution of marriage;, delay 669 


period; separate adjudication of issues.— 670 


 (1)  A No final judgment of dissolution of marriage may not 671 


be entered until at least 20 days have elapsed from the date of 672 


filing the original petition for dissolution of marriage,; but 673 


the court, on a showing that injustice would result from this 674 


delay, may enter a final judgment of dissolution of marriage at 675 
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an earlier date. 676 


 (2)(a)  During the first 180 days after the date of service 677 


of the original petition for dissolution of marriage, the court 678 


may not grant a final dissolution of marriage with a reservation 679 


of jurisdiction to subsequently determine all other substantive 680 


issues unless the court makes written findings that there are 681 


exceptional circumstances that make the use of this process 682 


clearly necessary to protect the parties or their children and 683 


that granting a final dissolution will not cause irreparable 684 


harm to either party or the children. Before granting a final 685 


dissolution of marriage with a reservation of jurisdiction to 686 


subsequently determine all other substantive issues, the court 687 


shall enter temporary orders necessary to protect the parties 688 


and their children, which orders remain effective until all 689 


other issues can be adjudicated by the court. The desire of one 690 


party to remarry does not justify the use of this process. 691 


 (b)  If more than 180 days have elapsed after the date of 692 


service of the original petition for dissolution of marriage, 693 


the court may grant a final dissolution of marriage with a 694 


reservation of jurisdiction to subsequently determine all other 695 


substantive issues only if the court enters temporary orders 696 


necessary to protect the parties and their children, which 697 


orders remain effective until such time as all other issues can 698 


be adjudicated by the court, and makes a written finding that no 699 


irreparable harm will result from granting a final dissolution. 700 







   


 


HB 1325  2019 


 


 


 


CODING: Words stricken are deletions; words underlined are additions. 


hb1325-00 


Page 29 of 32 


F L O R I D A  H O U S E  O F  R E P R E S E N T A T I V E S 


 


 


 


 (c)  If more than 365 days have elapsed after the date of 701 


service of the original petition for dissolution of marriage, 702 


absent a showing by either party that irreparable harm will 703 


result from granting a final dissolution, the court shall, upon 704 


request of either party, immediately grant a final dissolution 705 


of marriage with a reservation of jurisdiction to subsequently 706 


determine all other substantive issues. Before granting a final 707 


dissolution of marriage with a reservation of jurisdiction to 708 


subsequently determine all other substantive issues, the court 709 


shall enter temporary orders necessary to protect the parties 710 


and their children, which orders remain effective until all 711 


other issues can be adjudicated by the court. 712 


 (d)  The temporary orders necessary to protect the parties 713 


and their children entered before granting a dissolution of 714 


marriage without an adjudication of all substantive issues may 715 


include, but are not limited to, temporary orders that: 716 


 1.  Restrict the sale or disposition of property. 717 


 2.  Protect and preserve the marital assets. 718 


 3.  Establish temporary support. 719 


 4.  Provide for maintenance of health insurance. 720 


 5.  Provide for maintenance of life insurance. 721 


 (e)  The court is not required to enter temporary orders to 722 


protect the parties and their children if the court enters a 723 


final judgment of dissolution of marriage that adjudicates 724 


substantially all of the substantive issues between the parties 725 
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but reserves jurisdiction to address ancillary issues such as 726 


the entry of a qualified domestic relations order or the 727 


adjudication of attorney fees and costs. 728 


 Section 9.  (1)(a)  The amendments made by this act to 729 


chapter 61, Florida Statutes, apply to: 730 


 1.  Final judgments of alimony awards entered before July 731 


1, 2019. 732 


 2.  Final orders entered before July 1, 2019, that 733 


incorporate an agreement between the parties for alimony, if the 734 


duration of the marriage was equal to or less than 15 years and 735 


the duration of the alimony agreement exceeds the duration of 736 


the marriage. 737 


 (b)  For such judgments or orders, the amendments made by 738 


this act to chapter 61, Florida Statutes, constitute a 739 


substantial change in circumstances for which an obligor may 740 


seek, in accordance with s. 61.14, Florida Statutes, a 741 


modification of the amount or duration of alimony, except for an 742 


order incorporating an agreement that is expressly 743 


nonmodifiable. 744 


 (2)(a)  For final orders entered before July 1, 2019, that 745 


incorporate an agreement between the parties for alimony, but 746 


otherwise do not meet the criteria set forth in subparagraph 747 


(1)(a)2., the amendments made by this act to chapter 61, Florida 748 


Statutes, apply if the obligor proves, by clear and convincing 749 


evidence, that: 750 
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 1.  The obligor did not execute the agreement voluntarily; 751 


 2.  The agreement was the product of fraud, duress, 752 


coercion, or overreaching; or 753 


 3.  The agreement was unconscionable when it was executed 754 


and, before execution of the agreement, the obligor: 755 


 a.  Was not provided a fair and reasonable disclosure of 756 


the property or financial obligations of the other party. 757 


 b.  Did not voluntarily and expressly waive, in writing, 758 


any right to disclosure of the property or financial obligations 759 


of the other party beyond the disclosure provided. 760 


 c.  Did not have or reasonably could not have had an 761 


adequate knowledge of the property or financial obligations of 762 


the other party. 763 


 (b)  For such orders, the amendments made by this act to 764 


chapter 61, Florida Statutes, constitute a substantial change in 765 


circumstances for which an obligor may seek, in accordance with 766 


s. 61.14, Florida Statutes, a modification of the amount or 767 


duration of alimony, except for an order incorporating an 768 


agreement that is expressly nonmodifiable. 769 


 (3)  Final judgments and orders for which the amendments 770 


made by this act to chapter 61, Florida Statutes, constitute a 771 


substantial change in circumstances under subsection (1) and (2) 772 


may be the subject of a modification action according to the 773 


following schedule: 774 


 (a)  An obligor who is subject to alimony of 15 years or 775 
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more may file a modification action on or after July 1, 2019. 776 


 (b)  An obligor who is subject to alimony of 8 years of 777 


more, but less than 15 years, may file a modification action on 778 


or after July 1, 2020. 779 


 (c)  An obligor who is subject to alimony of less than 8 780 


years may file a modification action on or after July 1, 2021. 781 


 Section 10.  This act shall take effect July 1, 2019. 782 
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MEMORANDUM 
 
To:  Roberta Stanley 


Date:  March 7, 2019  
Re:  AAML Presentation  


________________________________________________________________________ 
 


I. Business Entities  


A. General Partnerships 


A partnership is generally defined as “an association of two or more persons to carry on as 


co-owners, a business for profit.” Fla. Stat. § 620.8101.  A partnership can be formed through an 


oral or implied agreement. The mere association of two or more persons to carry on a business 


for profit as co-owners constitutes a partnership, regardless of whether they intended to form a 


partnership. A sharing of profits creates a strong presumption of the existence of a partnership 


but is not sufficiently conclusive. The law in Florida relating to partnerships, whether formally 


organized in writing or informally by practice, has been codified in Chapter 620, Fla. Stat. which 


contains the Revised Uniform Partnership Act (“RUPA”). Fla. Stat. §§ 620.81001-620.9902.  


General partnerships do not provide protection from liability. Under RUPA, unless otherwise 


provided, all partners are liable jointly and severally for all debts and obligations of the 


partnership. Fla. Stat. § 620.8306.  
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A general partnership may be formed without filing any formation documentation with 


the Florida Department of State. This means that the administrative costs of having a general 


partnership are relatively low. General partnerships are managed by each of the general partners. 


Each general partner has equal rights to manage and control the partnership, unless otherwise 


agreed. Fla. Stat. § 620.8401. The partners can enter into a partnership agreement outlining the 


parameters they want to set regarding the management and business of the partnership but are 


not required by Florida law to do so. This flexibility of management is one major reason why 


people choose to form a general partnership over other business entities. Another reason is the 


“pass through” income tax feature. The profits of the general partnership are reported on each 


partner’s personal income tax return, allowing the partnership to avoid double taxation.  


B. Limited Partnerships 


 Unlike a general partnership, a limited partnership is a creature of statute governed by the 


Revised Uniform Limited Partnership Act of 2005. Fla. Stat. §§ 620.1101-620.2205. A limited 


partnership is an entity owned by two or more persons, at least one of whom must be a general 


partner. Each owner of a limited partnership must be either a general partner, who owns a 


general partnership interest in the partnership, or a limited partner, who owns a limited 


partnership interest in the partnership. A general partner in a limited partnership has the same 


rights and liabilities of a general partner in a general partnership. However, a limited partner has 


limited liability to third parties. The general partner usually manages the business and is 


personally liable for the partnership’s debts and claims. The limited partners are typically 


investors who contribute capital to the business yet are not involved in management.  


A limited partnership may be formed in Florida only by filing a certificate of limited 


partnership with the Florida Department of State. For income tax purposes, limited partnerships 
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generally are treated like general partnerships, with all partners individually reporting and paying 


taxes based on their respective share of the profits each year. This pass-through tax feature, along 


with the fact that a limited partner can limit their liability while still participating in the growth 


of the business, makes the limited partnership a popular business entity to choose from. 


However, the major disadvantage of the limited partnership is the fact that the general partner 


must bear all liability for his or her management decisions.   


C. Limited Liability Company (“LLC”) 


  An LLC is a hybrid entity that was created to provide the same pass-through tax benefits 


of a general partnership and limited partnership, and the same limited liability benefits of a 


corporation. An LLC is an entity distinct from its members and has an indefinite duration. Like a 


limited partnership, an LLC is a statutory creature governed by the Florida Revised Limited 


Liability Companies Act (“Act”). Fla. Stat. § 605.0101-605.1108.  The Act governs the internal 


affairs of an LLC, and the liability of a member.  An LLC is formed by filing articles of 


organization with the Florida Department of State. Generally, an operating agreement provides 


the details of its operation, but no operating agreement is required. To the extent operations are 


not covered in the operating agreement, the Act provides general guidance on how a limited 


liability company is operated, the rights and responsibilities of the members, how it relates to 


other entities, how it may be changed or merged, and how it is dissolved. 


 Generally, LLC owners are protected from personal liability. A 2010 Florida Supreme 


Court case however, held that single member LLCs are no longer afforded absolute protection 


from personal liability. The Court in Olmstead v. Federal Trade Commission, 44 So. 3d 76 (Fla. 


2010), held that held that a charging order is not the exclusive remedy available to a creditor of a 


debtor owning 100% of a single-member LLC. As a result, judgment creditors may now seize a 
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debtor’s membership interest in a single-member LLC and thereby access the LLC assets.  An 


LLC can either be member managed or manager managed. The owners of most small LLCs 


participate equally in the management of the business. This arrangement is called member 


management. A manager managed LLC is where the LLC designates one or more owners, 


sometimes an outsider, to take responsibility for managing the LLC. In a manager managed 


LLC, only the named managers get to vote on management decisions and act as agents of the 


LLC.  


II. Valuation Approaches 


 The valuation process of businesses begins with an appraiser determining the 


standard of value that will be used. The most commonly used standards of value are fair market 


value, fair value, and investment value. Fair market value represents the amount of money that 


would change hands between a buyer and a seller under reasonable circumstances. 


 Fair value, a close cousin to fair market value, is used in specific contexts such as 


financial reporting and shareholder disputes.  Its definition varies from purpose to purpose and 


from jurisdiction to jurisdiction. Fair value is generally distinguished from Fair Market Value by 


the applicability of certain discounts. For example, where discounts for lack of marketability or 


for a minority interest may be appropriate in determining fair market value, they are not 


considered when determining fair value because of its common use relative to the rights of 


corporate shareholders to an appraisal. See Fla. Stat. § 607.1301(4) (2018). In Florida, the statute 


prohibits a discount for lack of marketability for minority status in such an appraisal in order to 


protect minority shareholders from being shortchanged in the receipt of value for their interests 


when they are involuntarily displaced at the hands of a majority shareholder. See id.; see also 
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Erp v. Erp 976 So. 2d 1234, 1237 (Fla. 2d DCA 2008).  Investment value represents the amount 


a particular buyer or investor with specialized knowledge or motivation would offer. 


 In Florida family proceedings, the standard of value used is fair market value. Christians 


v. Christians, 732 So. 2d 47, 47 (Fla. 4th DCA 1999). Typically, fair market value measures the 


value of the business plus the value of goodwill. Makowski v. Makowski, 613 So. 2d 924, 926 


(Fla. 3d DCA 1993). 


There are three generally accepted approaches used to determine the fair market value of 


a business: (1) the asset based approach, (2) the income approach, and (3) the market approach. 


All are intended to be indicators of the actual value of the business interest.  


A. Income Approach 


 The income approach is premised on the time value of money concept—it is more 


valuable to receive a dollar today than it is tomorrow, simply because a dollar today can be 


invested and earn a return. Using this concept, the income approach calculates the present value 


of the cash flows the business will produce over its life, with a rate of return that reflects the risk 


inherent in the business. Accordingly, the two basic inputs in the income approach are cash flow 


(or earnings) and the discount rate. There are two methods to determine the value of an 


enterprise using the income approach: discounting and capitalization of earnings.  


 The discounting method involves making distinct year-by-year forecasts of income, 


typically for five or seven years, which are then discounted back to their present-day value at an 


appropriate “discount rate.” A discount rate is the percent return required to entice an investor 


into investing in a company, given the various risks associated with the investment. For example, 


if common stocks historically earned returns of twelve percent, an investor in a particular 


common stock may use a discount rate of twelve percent to calculate expected returns going 
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forward. The more risk associated with the investment, the higher the discount rate. The risks 


include market related risks and company specific risks. At the final projection year (typically 


year seven), a terminal value is determined that represents the estimated value for the sale of the 


company at that time. This final value is then discounted back (at the discount rate) to its present 


worth today.  


The capitalization method is the preferred method to use if the enterprise’s annual income 


is expected to grow at a more or less stable annual rate of increase. If the income of the business 


grows at a constant rate, a capitalization rate (“cap rate”) is needed to figure out its value. A cap 


rate is just the long-term growth rate of income subtracted from the rate of return for risk 


required for that income, also known as the discount rate. To find the value of the business, take 


the projected income for the coming year, and divide by the cap rate. Again, the capitalization 


method only works if the company’s projected income is expected to grow at a consistent, stable 


rate.  


B. Asset-Based Approach 


The asset-based approach is a type of valuation method that focuses on the fair market 


value of the business’s total assets and liabilities, as opposed to the income producing capacity of 


the business. If the business is producing a significant amount of income, and has intangible 


value such as goodwill, this approach might be of limited value.  The idea behind the asset-based 


approach method is that by subtracting the fair market value of the business’s liabilities from the 


fair market value of its assets, the cost to recreate the business is determined.  Generally, the 


assets of a business can be grouped into three broad categories: (1) financial assets, (2) personal 


property and real estate, and (3) intangible assets. The asset-based approach is best used when 
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the company’s focus is holding investments or real estate, and for valuing a business that 


continues to generate losses.  


C. Market-Based Approach  


 The market-based approach, also known as a guideline or comparable company analysis, 


examines the prices paid in the sales of similar companies, and past transactions in the shares of 


the company itself as their implications about the current value of the business. The values of 


comparable companies are known because these companies are publicly traded or because they 


were recently sold, and the terms of the transaction were disclosed. The market approach is most 


useful when the comparable businesses are of the same size, profitability, and line of business as 


the target company. For minority interest valuation, the market approach can be used by looking 


at recent selling price of a minority interest of a comparable business.  


 The court in Thompson v. Thompson, 576 So.  2d 267, 270 (Fla. 1991), described the 


market based approach as what a willing buyer would pay, and what a willing seller would 


accept, neither acting under duress for a sale of the business. The excess over assets would 


represent goodwill. Thompson, 576 So. 2d at 270. Actual comparable sales are not required, so 


long as a reliable and reasonable basis exists for an expert to form an opinion. Id. In considering 


other sales for the purpose of valuation, “the sale must be one [that] eliminates any further 


personal influence which the seller might have over the business.” Held v. Held, 912 So. 2d 637, 


640 (Fla. 4th DCA 2005).  


III. Minority Interest Discounts 


A. Discount for Lack of Control  


Once the fair market value of the business has been determined, a discount analysis is 


performed to arrive at the fair market value of the minority interest. Where the interest is less 
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than 50%, its total value may be discounted to reflect the lack of control over business decisions 


and management. Bair v. Bair, 214 So. 3d 750, 758 (Fla. 2d DCA 2017). The minority interest is 


worth less than the value of the whole entity, simply because a minority interest holder is not 


able to control his or her own destiny, and control has an economic value. A limited partner in a 


limited partnership for example, has no right to participate in management of the entity. Neither 


does the holder of a minority or nonvoting interest in an LLC. A limited partner or member of a 


LLC may have no ability to withdraw from the entity and cause it to be dissolved, set policy to 


change the course of business, acquire or liquidate assets, make acquisitions, or select people 


with whom to do business with. Thus, a minority interest discount has to be applied to reflect an 


accurate valuation.  The amount of the discount must normally be established by expert 


testimony. Id.  


B. Discount for Lack of Marketability 


A discount for lack of marketability reflects the limited liquidity of a minority partnership or 


LLC ownership interest. Marketability is defined as the ability to quickly convert property to 


cash at minimal cost. A discount for lack of marketability is an amount of percentage deducted 


from the value of an ownership interest to reflect the relative absence of marketability, or 


difficulty turning the minority interest into cash. Minority interests in partnerships or LLCs are 


inherently difficult to sell to a hypothetical investor. Therefore, courts have the discretion to 


reduce the value of an ownership interest in these types of entities to reflect the absence of an 


open market. Parry v. Parry, 933 So. 2d 9, 15 (Fla. 2d DCA 2006); Bair v. Bair, 214 So. 3d 750, 


758 (Fla. 2d DCA 2017); Erp v. Erp, 976 So. 2d 1234, 1237 (Fla. 2d DCA 2008). 


The Florida Second District Court of Appeal in Erp v. Erp held that “a trial court should be 


accorded the discretion to determine whether a marketability discount should apply to the 
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valuation of a closely held corporation in a dissolution of marriage case where the court is 


traditionally charged with achieving equity through the use of various remedies.” 976 So. 2d 


1234, 1239 (Fla. 2d DCA 2008). The court found “no abuse of discretion in the trial court’s 


decision to apply a ten-percent marketability discount in this case.” In Williams v. Williams, 683 


So. 2d 1119 (Fla. 3d 1996), the reduction in value of the former husband’s shares in his law firm 


by twenty-percent (because his shares represented a minority interest and were not readily 


marketable) was within the trial court’s discretion in determining marital assets in a dissolution 


proceeding.  


C. Fractional Ownership Interest  


A real estate fractional interest, also called a tenancy in common, is a form of joint ownership 


in which each cotenant owns a separate fractional share of undivided property. The owners have 


undivided possession but several freeholds. Fractional ownership interests often result when 


business partners acquire the real estate without the use of a holding entity structure or the 


transfer of the property between family members. Because a fractional interest is a minority 


interest by nature, ownership is usually discounted during the valuation process by both a 


discount for lack of control and a discount for lack of marketability. The courts have wide 


discretion to determine whether a discount should apply and, if so, how much the discount 


should be. See e.g., Estate of Williams v. Commissioner, T.C. Memo 1998-59 (Feb. 12, 1998); 


see also Erp, 976 So. 2d at 1237–39.      


Valuation of a fractional interest requires two valuations: an appraisal of the underlying real 


estate, and then a valuation of the fractional interest. Aside from a discount for lack of control 


and marketability, the following are the general factors considered when determining an 


appropriate discount for a fractional interest in real estate: size of the interest (the smaller the 
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interest, the larger the discount), the number of owners (the more owners, the larger the 


discount), the size of the tract (the smaller the tract, the larger the discount), the use of the land, 


availability of financing for undivided interest, and the cost of partition. The Second District 


Court of Appeal has held that the exclusion of real property of a closely held business 


organization during the valuation of a fractional ownership interest is reversible error. Bair v. 


Bair, 214 So. 3d 750, 757 (Fla. 2d DCA 2017). 


IV. Goodwill  


 The valuation of a business in a divorce setting is not complete without including the 


intangible asset value of goodwill. Goodwill represents residual intangible asset value remaining 


after specific intangible assets (i.e. trade names or patents) have been identified and valued.  


 Thompson v. Thompson, 576 So. 2d 267 (Fla. 1991) is the seminal Florida case 


concerning the goodwill of a business as a marital asset. In Thompson, an attorney was divorcing 


his spouse and his spouse was claiming equitable distribution in his law practice. The Florida 


Supreme Court determined that the spouse was entitled to equitable distribution in the 


“professional goodwill” of the law practice provided that such goodwill must be a business asset 


having value that is separate and distinct from the presence and reputation of the individual 


attorney. Thompson distinguishes between personal goodwill, which derives from a person's 


reputation, and enterprise goodwill, which is “separate and distinct from the presence and 


reputation” of an individual. See id. at 270. Only enterprise goodwill may be included in an 


equitable distribution scheme in a dissolution case. Id. see also Held v. Held, 912 So. 2d 637, 


639 (Fla. 4th DCA 2005).  
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The Florida Supreme Court described enterprise goodwill as “property of an intangible 


nature commonly defined as the expectation of continued public patronage.” Thompson v. 


Thompson, 576 So. 2d 269 (Fla. 1991); see also Held, 912 So. 2d at 639.  


Thompson cited with approval the Missouri supreme court's 
definition of goodwill in Hanson v. Hanson, 738 S.W.2d 429 (Mo. 
1987)—that goodwill within a professional practice constituted the 
“value of the practice which exceeds its tangible assets and which 
is the tendency of clients/patients to return to and recommend the 
practice irrespective of the reputation of the individual practitioner. 
The court then noted that personal goodwill represented a person’s 
probable future earning capacity, which was not a proper 
consideration in the equitable distribution of assets, although it 
would be relevant to determine alimony.   


Held, 912 So. 2d at 639 (citing Thompson, 576 So. 2d at 270) (internal citations and 


quotations omitted). Personal goodwill should not be included in the value of a professional 


practice for purposes of equitable distribution. Thompson, 576 So. 2d at 270; Held, 912 So. 2d at 


639. 


In Walton v. Walton, 657 So. 2d 1214 (Fla. 4th DCA 1995), the wife’s expert testified 


that the husband's CPA practice had enterprise goodwill. The trial court accepted the valuation, 


but the appellate court reversed.  Specially the Fourth District Court of Appeal found 


The most telling evidence of a lack of any institutional goodwill 
was the wife's expert's testimony that no one would buy the 
practice without a noncompete clause. If the business only has 
value over and above its assets if the husband refrains from 
competing within the area that he has traditionally worked, then it 
is clear that the value is attributable to the personal reputation of 
the husband. 
 


Id. at 1216. This passage, the husband argued, establishes that any valuation that assumes 


the presence of a noncompetition agreement necessarily includes the individual goodwill of the 


owner who signs the covenant. Id. at 1216. 
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In Held v. Held, 912 So. 2d 637 (Fla. 4th DCA 2005), the issue dealt with by the court 


was the valuation of the husband's insurance agency. The wife's expert valued the agency at 


$10.5 million, including $7.58 million of enterprise goodwill. This valuation assumed that the 


husband would sign a noncompetition agreement preventing him from doing future business with 


the existing customers of the agency. The parties stipulated that the value of the agency without 


goodwill was $2.9 million. The trial court accepted the testimony of the wife's expert, and the 


husband appealed. The husband’s argument was based upon the holding in Walton, that no one 


would buy the practice without a noncompete clause.  


The trial court distinguished Walton, finding that a covenant not to compete with the 


existing clients of the business is different from an agreement not to compete for new customers. 


The appellate court reversed, holding that individual goodwill is included in any valuation that 


assumes any type of noncompetition agreement: Specifically the Held court stated:  


For the purpose of distinguishing enterprise goodwill from 
personal goodwill in the valuation of a business, there is no 
distinction between a “non-solicitation/non-piracy agreement” and 
a covenant not to compete. Both limit a putative seller's ability to 
do business with existing clients of the business. In this case, the 
husband's personal relationship with his clients allowed him to 
obtain their repeat business. The trial court's valuation method 
inserted into enterprise goodwill an aspect of personal goodwill, 
the value of the husband's personal relationship with the 60 clients. 
This method of valuation contravened Thompson, which 
emphasized that to be a marital asset, goodwill “must exist 
separate and apart from the reputation or continued presence of the 
marital litigant.”  


 
 Held, 912 So. 2d at 640-41 (quoting Thompson, 576 So. 2d at 270). The appellate court 


then remanded the issue with instructions to value the business without including any goodwill, 


as there was no persuasive evidence that the agency had any enterprise goodwill.  See id.  
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In Schmidt v. Schmidt, 120 So. 3d 31, 34 (Fla. 4th DCA 2013), the Fourth District Court 


of Appeal found that the valuation assigned by the trial court for the husband’s retail optical 


business erroneously included a personal goodwill component, where value assigned required 


execution of a non-compete agreement.  The Fourth District Court of Appeal stated:   


Here, the trial court accepted the testimony of the wife's expert in 
valuing the business. According to the wife's expert, the business 
had a total fair market value of $3,519,519. The expert testified 
that $974,199 of this figure represented personal goodwill 
attributable to the husband and that, after deducting personal 
goodwill and the husband's premarital interests, the business had a 
value of $2,520,562 for purposes of equitable distribution. The 
expert expressly testified, however, that this $2,520,562 value 
assumed and required that the husband execute both a non-
compete and some type of transitional consulting agreement. And, 
when pressed, the expert testified he had not performed an analysis 
as to the value of the business were the husband not to sign a non-
compete. Because the $2,520,562 value requires execution of a 
non-compete agreement, it is clear that such valuation still includes 
a personal goodwill component. This personal goodwill must be 
excised from the value assigned to the business for purposes of 
equitable distribution. We thus reverse the judgment's valuation of 
the business and remand for further proceedings. 


 
Schmidt v. Schmidt, 120 So. 3d 31, 34 (Fla. 4th DCA 2013). 


 In Kearney v. Kearney, 129 So. 3d 381 (Fla. 1st DCA 2013), a dissenting opinion 


disagreed with the majority’s “astonishing conclusion reached at trial that Mainline—a company 


with over a half billion in annual sales, over 600 employees, numerous high level managers, and 


over 800 professional certifications among its workers—has not a thimbleful of ‘institutional 


goodwill’ to its name[.]” Id. at 392. “[I]nstead, to the extent Mainline has goodwill, it has been 


deemed entirely “personal” to the former husband, and thereby not distributable to the former 


wife as a co-owner.” Id.  The dissent continues to argue that the decision to not include 


enterprise goodwill in the valuation was based on “speculative assumption that Mainline could 


not be sold in the marketplace absent a non-compete signed by the former husband (who refuses 







Page 14 


to do so).” Id. at 392–93. This resulted in the trial court accepting the lowest estimated value of 


Mainline possible (the net value of the liquidation of its tangible assets). Id. at 393. 
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since 2004. He is a fellow of the American Academy of Matrimonial Lawyers and active in the National Continu-
ing Legal Educational Committee.  Alex served on The Florida Bar Marital and Family Law Certification Commit-
tee from 2012 to 2018 and was Chair of the Committee during the 2015-2016 Bar year. Alex was appointed to 
the Florida Board of Bar Examiners and is currently an Emeritus Member of the Florida Board of Bar Examiners.  
He is currently a commissioner on the Thirteenth Judicial Circuit Judicial Nomination Commission and was Chair 
of the Commission in 2017-2018.


Alex has presented at numerous seminars and has written numerous articles on marital and family law matters.


Prior to joining his firm in 1999, Alex was an assistant state attorney for approximately six years. He received his 
juris doctorate with high honors from Florida State University College of Law (1993) and graduated cum laude 
from the University of South Florida (1990) with a double major in Criminology and Psychology.  


ZANDER CLEM, ESQ.


Alexander Murphree Clem was born in Vero Beach, Florida on November 6, 1963. Mr. Clem received a B.A. degree 
from Furman University in 1986 and his law degree from Stetson University College of Law, where he graduated 
cum laude in 1990. While at Stetson, Mr. Clem was a member of the Stetson Law Review, the winner of the 
Attorney’s Title Insurance Fund Law Review Competition, and runner-up in the freshman moot court competition.


Before attending law school, Mr. Clem was the recipient of a Rotary Scholarship and studied at the University of 
Bristol in Bristol, England and he also studied at Kansai Gaidai University in Osaka, Japan. Mr. Clem practices in 
the area of Nursing Home Negligence, Personal Injury, and Wrongful Death. He has been actively involved in the
trial bar’s activities both in Florida and at the national level. He has also served on the Florida Supreme Court 
Judicial Nominating Commission.


Mr. Clem has served as a member of the Legislative Committee of the Orange County Bar Association and the 
Federal and State Trial Practice Committee of the Orange County Bar Association, where he served as chairman 
of the Courtroom Technology Subcommittee. He is a member of The Florida Bar, The Tennessee Bar, American Bar
Association, and he has been a member of the National Academy of Elder Law Attorneys. Mr. Clem currently 
serves on the Stetson University College of Law’s Board of Overseers.


Since 1997, Mr. Clem has served in leadership roles in the Academy of Florida Trial Lawyers, which is now known 
as the Florida Justice Association (“FJA”), including being selected by his peers to serve as President of the 
organization during the 2004-2005 term. As a leader of the FJA, Mr. Clem has fought tort reform advocates and 
the insurance industry for several years as an advocate for the interests of injured Floridians and the civil justice 
system. Mr. Clem has been a frequent lecturer at FJA and American Association for Justice seminars throughout 
the country on a variety of topics relating to nursing home and personal injury litigation. He has also testified 
extensively before Florida Senate and House committees on a wide range of tort reform issues. Mr. Clem has 
obtained numerous seven and eight-figure verdicts, including verdicts for $19 million and $26 million.


Since 2005, Mr. Clem has been selected by his peers for inclusion in The Best Lawyers in America and he was 
selected as the 2005 recipient of the Distinguished Alumnus Award from Stetson University College of Law. Mr. 
Clem is also actively involved in numerous charitable organizations in Orlando, including the Juvenile Diabetes 
Research Foundation. He is married to Carmen Maria Clem with whom he has 3 children: Cristina, Isabella and 
Alexander II.







LAWRENCE DATZ, ESQ.


Lawrence C. Datz is Board Certified in Marital and Family Law and a Fellow of the American Academy of 
Matrimonial Lawyers.  He is member of Datz & Datz, P.A., in Jacksonville, Florida, graduated with a B.S. in Economics 
from Vanderbilt University in 1980,and received his J.D. from the Cumberland School of Law in 1983.  Mr. Datz is 
also AV rated by Martindale Hubbell and listed in The Best Lawyers in America, Super Lawyers, and Jacksonville 
Magazine’s Top Lawyers.


Mr. Datz has served on numerous committees of the Family Law Section of The Florida Bar, including a number 
of years on the Executive Council and Legislation Committee.  He chaired the Ad Hoc Committee on Parenting 
Coordination, where he helped draft what became the parenting coordination statute.In addition, Mr. Datz 
is a past Chair of The Florida Bar’s Marital and Family Law Certification Committee,a current member of the 
Florida Supreme Court appointedParenting Coordination Disciplinary Review Board, and several committees of 
the American Academy of Matrimonial Lawyers both on the state and national levels.  He too is a past board 
member and president of the Florida Chapter of the Association ofFamily and Conciliation Courts.


Mr. Datz hasdelivered numerous lectures,participated in panel discussions,written articles,and appeared on 
television and radio to educate attorneys, other professionals, and the general public about a variety of legal 
topics, especially those involving family law.


LAURA DAVIS SMITH, ESQ. 


Laura Davis Smith, managing partner of Davis Smith & Jean, LLC, a boutique law firm in Coral Gables, is Board 
Certified in Marital and Family Law by the Florida Bar, and was admitted to practice in Florida in 1997.  She is also 
licensed in Massachusetts (1995) and Georgia (2007).  Former Chair of the Family Law Section of The Florida Bar, 
Ms. Smith is a Fellow of the American Academy of Matrimonial Lawyers, and the International Academy of Lamily 
Lawyers.  Ms. Smith is AV-rated by Martindale Hubbell and is a SuperLawyer as selected through peer review.  Ms. 
Smith’s greatest accomplishment is that of mother to her two sons, Connor and Brady. Finally, Ms. Smith has been 
married to Mark C. Smith, a psychologist, since 1993, and has, through her work, learned a lot of “what not to do” 
in a marriage!


DEBORAH O. DAY, PSY.D


Dr. Day received her Doctorate in Clinical Psychology from Florida Institute of Technology and is a Licensed  
Psychologist, Licensed Mental Health Counselor, Certified Family Mediator, and Qualified Parenting Coordinator. 
Dr. Day is in private practice with Psychological Affiliates, Inc., of Winter Park and Palm Beach, Florida. Her 
practice specialties include forensic psychology, including divorce/Social Investigation Evaluations, forensic 
case consultations, collaborative process practice, child abuse, and criminal matters. She has testified regarding 
numerous psychological issues and presents professional workshops and seminars throughout the country. She is 
currently serving on the Supreme Court appointed Parenting Coordination Disciplinary Board. She is active in the 
Florida Bar’s Family Law Section. Dr. Day is a member of the Association of Family and Conciliation Courts (AFCC), 
the Florida Psychological Association, and an affiliate member of the Florida Bar. She is the current President of 
the Central Florida Collaborative Law Group. In 2011, she was honored by the Family Law Section of the Florida 
Bar with the Visionary Award, recognizing her long-standing commitment to Children and Family in the State 
of Florida. Dr. Day has extensive television and news experience. She has provided commentary for Court TV, 
American Health Network, CNN, and all the major network news broadcasts.


KYLE GARCIA, ASA, CFA, CPA/ABV


Kyle S. Garcia is a Managing Director of Financial Research Associates, a firm providing Business Valuation, 
Forensic Accounting, and Litigation Consulting Services, with offices in Bala Cynwyd, Pennsylvania, Edison, New 
Jersey, and New York, New York. Mr. Garcia specializes in the valuation of closely held enterprises, professional 
practices, publicly traded securities, derivative investments and intangible assets including intellectual property.


KENNETH GORDON, ESQ.


As a Florida Bar Board Certified Specialist in Marital and Family Law, Kenneth A. Gordon serves as the Head of 
Brinkley Morgan’s Family Law Department. With 20 years of legal experience, he focuses his practice on handling 
complex family law matters, including dissolutions of marriage, alimony, parental responsibility and timesharing 
disputes, business valuations, prenuptial and postnuptial agreements, equitable distribution, adoption, domestic 
partnership agreements, appeals and all other family law related matters.







An active member of the community, Mr. Gordon is a member of the Palm Beach and South Palm Beach County 
Bar Associations, is past Chair of The Florida Bar’s Seventeenth Judicial Circuit Grievance Committee “I,” and is a 
member and past Chair of the Family Law Section of the Broward County Bar Association. He also serves as Vice 
Chair of the Board of Directors for Broward Partnership for the Homeless.


AV Preeminent® rated by Martindale-Hubbell, Mr. Gordon has received numerous recognitions, including: “Top 
Lawyers in South Florida” by South Florida Legal Guide from 2004 to 2012 and 2014 to 2018; “Florida Super Lawyer” 
by Super Lawyers Magazine every year since 2011, Super Lawyer’s “Top 100” in Florida in 2018, and “Top 100” in 
Miami from 2016-2018; “Leader of Distinction” by Florida Weekly in 2014; and The Best Lawyers in America® from 
2016 to 2019. As co-creator of the seminar “Sunbathing on the Molten Banks of Hell: A Divorce Survival Guide,” 
Mr. Gordon has lectured extensively before legal groups and published numerous articles on a variety of family 
law topics.


JOSEPH D. HUNT, ESQ.


For more than 20 years, Joseph Hunt has practiced exclusively in the area of marital and family law. As an 
experienced trial lawyer, he is as comfortable in the courtroom as in the conference room but recognizes 
the benefits of settlement over trial. Mr. Hunt is one of a select few Florida attorneys who have earned the 
designation of being Board Certified in marital and family law, the highest level of recognition by the Florida Bar 
displaying an attorney’s competency and experience in their specific area of law, and a Fellow in the American 
Academy of Matrimonial Lawyers, demonstrating substantial involvement in the matrimonial field and utilizing his 
experience to focus on complex domestic relations matters, either with a traditional litigation based approach 
or a collaborative approach. 


Mr. Hunt has litigated numerous cases in Hillsborough, Pinellas, Pasco, Manatee, Hernando and Sarasota Counties.  
With extensive trial experience, he is a zealous advocate who simultaneously promotes the amicable resolution 
of disputes. Additionally, Mr. Hunt handles collaborative cases in Hillsborough, Pinellas, Pasco and Polk Counties.


Mr. Hunt received his B.A. degree in Financial Administration from Michigan State University and his J.D. degree 
from Stetson University College of Law.  


MATTHEW JAMES, CPA


Matt James is a Partner in the business valuation and litigation services department at Ellrich, Neal, Smith & 
Stohlman, P.A.‘s Miami office. Specializing in high net worth marital dissolution, fraud examination, economic 
damage, business valuation, and other complex forensic accounting engagements.


James earned his Bachelor’s Degree in Business Administration with a double major in Accounting and Finance 
from Abilene Christian University in Texas; where he played collegiate baseball.  He has a Masters of Accounting 
in Forensic Accounting from Florida Atlantic University.


James is the treasurer and on the executive board of Kidside Miami, an organization helping high-conflict families 
heal.  James is a member of the board and finance committee for the Fellowship of Christian Athletes at the 
University of Miami.  He is a member of the National Association of Divorce Professionals (NADP), Coral Gables 
Chapter. He also represents the firm as a member of the Miami Beach Chamber of Commerce, on their Emerging 
Leaders Council, member of the Christian Chamber of Greater Miami, and is a mentor for the University of Miami 
School of Business.


Born in Los Angeles, California he currently resides in Downtown Miami with his wife. James previously coached 
baseball as an assistant for Palm Beach Gardens High School and North Palm Beach Little League.


EDMOND E. KOESTER, ESQ.


Ed Koester is one of the firm’s shareholders. His practice centers around his commitment to quality representation 
of his clients, excellence in work-product, and the determination to achieve the best outcome possible for 
his clients. Mr. Koester has successfully litigated complex cases and in the process has won multi-million dollar 
judgments. He is well known for his expert use of trial technology, having everything at his fingertips for instant 
display to the court and jury. Mr. Koester concentrates his practice on complex matters and prides himself on his
ability to present simple and concise arguments in the most complex of cases. He has experience in a broad 
range of matters, including international arbitration, jury trials and appeals.







NATALIE LEMOS, ESQ.


Natalie Lemos practices exclusively in the area of Marital and Family Law with her partners, Andrew Leinoff and 
Paul Leinoff at Leinoff & Lemos, P.A. in South Miami. Ms. Lemos became Board Certified in Marital and Family 
Law in 2002. Her certification was renewed in 2007, 2012, and 2017. She is a fellow of the American Academy of 
Matrimonial Lawyers and the International Academy of Family Lawyers. She is immediate past President of the 
Florida Chapter of the AAML. In 2016, Ms. Lemos received NBTA Board Certification as a Family Trial Advocate. 


She has been named one of the Best Lawyers in America since 2006 as well as Super Lawyers, South Florida’s Top 
Lawyers and Florida Trend’s Legal Elite. Ms. Lemos was recognized by Best Lawyers as “Lawyer of the Year” in 2016 
in Family Law-Miami, Florida. Ms. Lemos co-authored an article for the Family Advocate (ABA Section of Family 
Law) “The Perils of a Prenup: First Do No Harm to Your Client or Yourself”, Winter 2011. She is a frequent lecturer for 
the Family Law Section of the Florida Bar at its annual Board Certification Seminar as well as for the AAML Institute 
presented by the Florida Chapter of the AAML.


In 1989, she graduated from the University of Pennsylvania Law School and began her practice in New York. In 
1990, she moved to Miami, Florida where she began practicing in the area of Marital and Family Law. For over 
twenty-five years, her practice has been exclusively in the area of Marital and Family Law.


Ms. Lemos is a member of the New York and Florida Bars (1990); she is an admitted member of the U.S. District 
Courts for the Southern and Middle Districts of Florida, the U.S. Court of Appeals, 11th Circuit and the U.S. Supreme 
Court.


DAVID MANZ, ESQ.


David L. Manz is owner of The Manz Law Firm.  David has been a member of the Florida Bar since 1988 and a 
member of the Alabama Bar since 1985. He is Board Certified in Marital and Family Law by the Florida Bar and 
is a former Chair of the Florida Bar Marital and Family Law Board Certification Committee. David was Chair 
of the Family Law Section of the Florida Bar (2011-2012) and is a former President of the Florida Chapter of 
the American Academy of Matrimonial Lawyers (2010-2011). David regularly lectures statewide lectures and 
publishes frequently. David was the recipient of the Florida Bar Family Law Section’s Visionary award for 2018 and 
has been heavily involved in the Family Law Section’s equitable distribution agenda over the past decade.


CHARLES FOX MILLER, ESQ.


Charles Fox Miller is an administrative partner at the law firm of Boies, Schiller & Flexner LLP. He is a graduate of the 
University of Michigan (BA) and Northwestern University School of Law.  
 
Mr. Miller has developed a nationwide practice, with a focus on Florida and New York. Mr. Miller is a member 
of The New York Bar and The Florida Bar.  He is Board Certified in Marital and Family Law by The Florida Bar, and 
is a Fellow of the American Academy of Matrimonial Lawyers and the International Academy of Matrimonial 
Lawyers.  He is the past President of the American Academy of Matrimonial Lawyers (Florida Chapter). Mr. Miller 
has served as a faculty member of the Houston Family Law Trial Institute (2006-2019).  Mr. Miller has been named 
as one of Florida’s Top Lawyers in Family Law and is listed in, Super Lawyers, Florida’s Best Lawyers, Florida’s Legal 
Elite, and Best Lawyers in America (2008-2018). 


In 2016, he was recognized in The National Law Journal as a Trailblazer in the issue of Divorce, Trusts & Estates.


Mr. Miller has published articles and lectured extensively on family law issues.


ASHLEY MYERS, ESQ.


Ashley McCorvey Myers, a Jacksonville native, is the first female Fellow of the American Academy of Matrimonial 
Lawyers in Jacksonville. She has been a Board Certified Specialist in Marital and Family Law by the Florida Bar 
since 2003. Ms. Myers previously served as both Vice Chair of the Rules of Judicial Administration and as Chair 
of the Florida Bar Family Law Rules Committees of the Florida Bar. Ms. Myers, as an appointee to the Bounds of 
Advocacy Workgroup convened jointly by the Family Law Section of the Florida Bar and the American Academy 
of Matrimonial Lawyers, updated the aspirational Bounds of Advocacy, an ethical guide for family law attorneys. 
She is President-Elect of the Florida Family Law Inn of Court, a member of the Board of Managers of the American 
Academy of Matrimonial Law, Florida Chapter and a member of the Rules of Judicial Administration Committee 
of the Florida Bar. Ms. Myers has been consistently recognized by Thomson Reuters’ Superlawyers for the past 
seven years and, in 2019, as one of the Top 25 lawyers in Jacksonville. She has received both the Rudy Hernandez 
Award for Professionalism by the Florida Family Law Inn of Court and the Barry Sinoff Award of Excellence.







SHANNON NOVEY, ESQ.


Shannon Novey is a 1999 honors graduate of the Florida State University College of Law. Today, she is the 
managing partner of Novey+Gonzalez Family Law, where she has practiced since 2007 when she elected to 
return to her roots to practice family law with her family. She became board certified in 2012 in marital and family 
law five years after beginning her family law practice and is a Fellow in the American Academy of Matrimonial 
Lawyers. Shannon has been consistently recognized by her peers, and by Legal Elite, Super Lawyers, and Best 
Lawyers. In 2018 she was named one of Tallahassee’s 25 Women to Know and one of the top 50 female lawyers 
in Florida by Super Lawyers.  Shannon regularly writes and presents about family law topics and has served as an 
adjunct professor at the Florida State University College of Law. This will be her second presentation to the AAML 
Family Law Institute. Shannon is the President of Temple Israel and is actively engaged in social justice issues in 
Tallahassee, where she lives with her husband and two children.


MARK O’MARA, ESQ.


Mark M. O’Mara started his career as a prosecutor for the State Attorney’s office in Seminole County, then 
crossed to the other side of the courtroom and has served as a defense attorney ever since.  Mark is one of only 
several lawyers in Florida who is Board Certified in both Criminal Trial Law and Marital and Family Law; he is also 
certified in Collaborative Law and is a Supreme Court Certified Family Mediator and Circuit Civil Mediator. He has 
practiced in both state and federal courts throughout the nation, often co-counseling for complex trials and civil 
rights matters. 


He has recently expanded his practice to include representing clients aggrieved by large corporations, from 
drug and medical device manufacturers to automobile companies in an area of law known as Mass Torts. He 
and his team utilize the research and trial presentation skills honed over thirty-five years to hold these companies 
responsible for their wrongs, and to make them more responsible in their future behavior. Mark has the privilege 
of being presently involved in leadership roles in two Mass Tort actions, and is heavily involved in a new action as 
Co-Lead counsel against CenturyLink regarding inappropriate billing and customer service practices.


 As a trial consultant, Mark helps other lawyers perform at their peak in trials dealing with complicated legal issues, 
particularly those under intense media scrutiny. He also created Flywheel Mediaworks, Inc. through which he and 
his team assist other lawyers with media management, jury selection and social media inquiries and monitoring. 
While leading the high-profile defense of George Zimmerman, Mark received acclaim for his even-handed 
management of the controversial case.  His on-camera experience during the trial earned him the honor of 
being a CNN legal analyst, a position he has held for 5 years. He has also been invited to give his thoughts and 
insights on numerous other networks, including FOX, ABC, NBC, CBS, MSNBC, HLN, RT and many others.  Since 
the verdict, Mark has used his voice to contribute to the national conversation about race, guns, self-defense, 
the media, and the criminal justice system -- and he speaks frequently on these topics to Law Schools, attorney 
associations and universities.


Moreover, he started a non-profit organization called Justice Outreach, designed to identify and fix problems 
with the justice system, and he is an advocate for change in state and national laws that lead to the over-
prosecution of American citizens, whether it be by unbridled prosecutors or inappropriately applied minimum 
mandatory sentencing schemes.


Mr. O’Mara earned his J.D. from Florida State University College of Law in 1982, and received his undergraduate 
degree from University of Central Florida in 1979.   He has taught at Harvard Law School; Florida State University 
School of Law; University of Florida School of Law; the University of Buffalo Law School; Baylor University School 
of Law; Duquesne University School of Law; Barry University School of Law; the University of Central Florida; 
and Adrian College, among others.  He has taught seminars for the National Association of Criminal Defense 
Lawyers, the National Trial Lawyers, The National Board of Trial Advocacy, South Carolina Bar Association, North 
Carolina Bar Association, Georgia Bar Association, Arkansas Bar Association, Alabama Bar Association, Texas Bar 
Association, Mass Torts Made Perfect Seminar, American Academy of Matrimonial Lawyers, Central Florida Family 
Law American Inn of Court, Criminal Law Section of The Florida Bar, the Family Law Section of The Florida Bar, the 
Florida Homicide Investigators Association, the Florida Association of Criminal Defense Lawyers and the Florida 
Family Law Practice for Paralegals program. 


 He is Martindale-Hubbell A.V. Preeminent rated, and served as President of the Seminole County Bar Association 
and as President of the Central Florida Family Law American Inn of Court. He has most recently been selected as 
a member of the NTL Round Table, the top 100 most Influential Trial Lawyers in America, and was selected as the 
NTL Criminal Trial Lawyer of the Year and Is President-elect of the National Trial Lawyers. He is a proud member of 
the Million Dollar Advocates Forum and the Multi-Million Dollars Advocates Forum, and award bestowed upon 
the Top Trial Lawyers in America for accomplishing such verdicts.







ELISHA ROY, ESQ.


Elisha D. Roy is a Board Certified Marital & Family Law attorney and a Fellow of both the American Academy 
of Matrimonial Lawyers and International Academy of Family Lawyers.  Ms. Roy’s operates her boutique family 
law firm as a Partner in the prestigious West Palm law firm Ciklin, Lubitz specializing in complex financial and child 
related case work.  Throughout her career, Ms. Roy has been active in both the local and state Bar Associations 
as well as a variety of voluntary bar organizations.  Ms. Roy is past Chair of the Family Law Section of the Florida 
Bar and currently serves as Treasurer of the Florida Chapter of the American Academy of Matrimonial Lawyers. 
Ms. Roy has been integral in legislative work over the past fifteen years that has changed the face of family law 
in Florida, including changes to parenting, alimony and child support.  Ms. Roy is a frequent lecturer and author 
on International issues and legislative issues as well as other practice related topics.  Ms. Roy currently serves as 
a member of the Florida Bar Board of Legal Specialization and Education and is a past Chair of Marital & Family 
Law Board Certification Committee. Ms. Roy has been awarded for her hard work both in and out of the Court, 
recently receiving the Trailblazer Award from the Florida Bar Family Law Section.  Ms. Roy serves the community 
as a Board Member for the Palm Beach County Early Learning Coalition and the Center for Family Services.


THOMAS J. SASSER, ESQ.


Thomas J. Sasser is the managing partner of the law firm of Sasser, Cestero & Sasser, P.A., which is located in 
West Palm Beach, Florida. He is Board Certified in Marital and Family Law. Mr. Sasser is a Fellow of the American 
Academy of Matrimonial Lawyers (“AAML”) and the International Academy of Family Lawyers (“IAFL”). He is a 
Diplomate of the American College of Family Law Trial Lawyers. He received his J.D. in 1995 from The University of 
Florida and his B.A. in 1992 from The College of William and Mary in Williamsburg, Virginia. He is a past Chair of the 
Family Law Section of The Florida Bar. In addition, he is a four-time past chair of the Florida Bar Marital and Family 
Law Board Certification Review Course. He is a past President of the Florida Chapter of the AAML and serves as 
the national Secretary of the AAML. He also is the Treasurer of the IAFL and has served on the Board of the United 
States Chapter of the IAFL. He served as the chair of the Palm Beach County Bar Association Family Law Practice 
Committee from 2003 – 2008. Mr. Sasser is the author of several articles for the Family Law Section Commentator 
and The Florida Bar Journal. He often lectures for the Palm Beach County Bar Association, The Florida Bar Family 
Law Section, the AAML and the IAFL.


ROBERTA STANLEY, ESQ.


With 35 years of experience, Roberta Stanley is board certified by Florida Bar in marital and family law. She 
specializes in handling complex marital and family law cases for high-profile and high-net-worth individuals and 
business owners, including the preparation and enforcement of intricate prenuptial and postnuptial agreements, 
paternity and adoption issues, and dissolutions of marriage dealing with equitable distribution, business valuations, 
taxation issues, alimony, child support, and parental responsibility and timesharing. Additionally, Ms. Stanley 
regularly consults and advises on out-of-state cases involving Florida family law issues.


Ms. Stanley is a Fellow of the American College of Trial Lawyers and a Fellow of the American Academy of 
Matrimonial Lawyers™, where she previously served as the President of the Florida Chapter. She is also a member 
of the Palm Beach County Bar Association; the Broward County Bar Association, where she previously served on 
the Ethics Committee; the Broward County Women Lawyers’ Association; and the Women’s Executive Club of 
Fort Lauderdale.


She is consistently recognized for her legal work, including her rating as an AV Preeminent® attorney, the highest 
ranking awarded by Martindale-Hubbell. Most recently, she was named “Lawyer of the Year” in the area of 
Family Law for the 2017 and 2019 editions of The Best Lawyers in America©. She has also been listed as a “Florida 
Super Lawyer” by Super Lawyers Magazine and among The Best Lawyers in America© each consecutive year 
since 2006, and as a “Top Lawyer by South Florida Legal Guide since 2007. Ms. Stanley also frequently lectures 
and publishes on a variety of family law subjects.


In addition to her law practice, Ms. Stanley participates in several community organizations, particularly those 
that serve to assist in ending homelessness. She is an avid supporter of The Lord’s Place and a past member of 
the board of directors for Broward Partnership for the Homeless. She is also an active parishioner of St. Gregory’s 
Episcopal Church in Boca Raton, which sponsors several mission programs.
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Trial Lawyer’s iPad 
by Edmond E. Koester, Esq. 


 
A virtual briefcase in the form of an iPad can be used to make almost 
everything quickly available at the trial lawyer’s fingertips.  
 
1. TrialPad – TrialPad is used for organizing, using, and displaying 


exhibits.  


2. DropBox – Dropbox or a similar program is used to access stored 
documents and to receive updated documents from the office during trial.  


3. Westlaw – The Westlaw application is very fast for retrieving case law, 
rules, regulations, and statutes for presenting at hearings and trials.  


4. Black’s Law Dictionary  


5. New Oxford American Dictionary 


6. American Heritage Dictionary & Roger’s Thesaurus  


7. LawStack’s Florida Rules of Civil Procedure 


8. LawStack’s Florida Evidence Code  


9. LawStack’s Federal Rules of Civil Procedure  


10. LawStack’s Federal Rules of Evidence 


11. TranscriptPad  


12. DocReviewPad 


13. DepoView – DepoView is useful in reviewing synched deposition 
transcripts and in making and presenting deposition clips at hearings and 
trials.  


Trial Lawyer’s Presentation Computer 
 
1. Lenovo Notebook  


2. Wacom Tablet 


3. Trial Director 


4. Bluetooth Barcode Reader 
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WHITE PAPER OF THE FAMILY LAW SECTION OF THE FLORIDA BAR  
IN OPPOSITION TO THE PRESUMPTION OF EQUAL TIMESHARING IN SB 1248 


I. FLORIDA BAR, FAMILY LAW SECTION STANDING POSITIONS1


A. The Family Law Section opposes any presumption regarding timesharing as each family  is unique and should be


considered on a case by case basis.


B. The Family Law Section supports  legislation  that promotes  the active and equal  involvement of both parents  in


parenting issues with no presumption for or against any timesharing schedule.


II. STATUTORY HISTORICAL PERSPECTIVE


A. In the 1990s through 2008, courts often discussed the “long‐standing presumption” against “rotating custody,” a


plan under which children spent first one period of time with one parent and then an equal period of time with


the other parent.   See, e.g., Mancuso v. Mancuso, 789 So.2d 1249 (Fla. 4th DCA 2001); Mandell v. Mandell, 741


So.2d 617 (Fla. 2d DCA 1999).


B. 2008 Legislation expressly  removed all presumptions “for or against  the  father or mother of  the child or  for or


against any specific time‐sharing schedule when creating or modifying the parenting plan of the child.”  Thus, all


parents are on equal  footing and all possible timesharing plans are equally considered when determining the


best interest of a child.


C. The current statute, Fla. Stat. §61.13(3) continues to declare the public policy of Florida to be that each child has


frequent and continuing contact with both parents after  the parents  separate or  the marriage of  the parties  is


dissolved and to encourage parents to share the rights and responsibilities, and joys, of childrearing.  The current


statute continues to require the court to order shared parental responsibility, and not sole parental responsibility,


absent  a  finding  that  shared  parental  responsibility  would  be  detrimental  to  the  child.  The  current  statute


continues the  long history of making the best  interest of the child the primary consideration for establishing or


modifying parental responsibility and time‐sharing schedule.   The current statute explains that determination of


the best interests of the minor child shall be made by evaluating all factors affecting the welfare and interests of


the particular minor child.


III. NATIONAL VIEW


A. A STATE‐BY‐STATE STATUTORY REVIEW REVEALED THAT NO STATE(S) IN THE NATION HAS A PRESUMPTION OF


EQUAL TIME‐SHARING IN ALL CASES.


B. Several states had statutes utilizing terms such as “joint custody,” “joint legal custody”, or “joint physical custody;”


however,  analysis  of  those  terms  makes  it  clear  that  they  do  not  create  a  presumption  in  favor  of  equal


timesharing or equal custody.   See, e.g., New Mexico Statutes Section 40‐4.9.L.(2) &  (4).   Some of  those  states


stated  expressly  in  their  statutes  that  there was  no  presumption  in  favor  of  equal  timesharing.    See,  Section


767.41(2) and (4), Wisconsin Statutes.2


1
 These Standing Positions were passed by the Family Law Section of The Florida Bar’s Executive Council on Monday, March 3, 2015.  The Board of Governors of The 
Florida Bar has permitted the Family Law Section to lobby these positions. 
2
 The terminology used has created some confusion among commentators.   For example,  in 2013, an article  in the Family Law Section Commentator  inaccurately 
cited Wisconsin as having enacted legislation which supports equal timesharing when in fact Section 764.41(4), Wisc. Stat. requires that the court allocate physical 
placement on a case‐by‐case basis utilizing factors very similar to those contained  in Florida’s current statute.   The article further referred to Michigan as a state 
where such legislation was being considered.  In fact, Michigan has no presumption.  Consultation with Michigan family law attorney Henry Gornbein, who wrote 
the book Divorce Demystified, clarifies that Michigan splits time or physical custody on a case‐by‐case basis after consideration of 12 statutory factors.    Wasserman, 
T., Wasserman, L.D. and Furr, S. Is a Presumption of Equal Time Sharing in the Best Interest of Children?  A Child Centered Developmental Perspective, Commentator, 
16‐23 (Fall, 2013).  Interestingly, the article’s conclusion was that a presumption was not in the best interests of children. 


1







 


 


C. Most  states  specifically  require  the  court  to determine best  interest of  child utilizing  specific  factors, many of 


which were similar to Florida. 


 


IV. PSYCHOLOGICAL LITERATURE 


A. Evidence based psychological research has shown that children do best when they have quality parenting and an 
ongoing relationship with both parents.3,4   There is no single, optimal amount of time that benefits every child, as 


each child has different developmental needs.   What works  for a  toddler  rarely works  for  the adolescent.5,6    In 


addition  to an assessing of  the developmental needs of a child,  the uniqueness of each  family  system must be 


considered.   


B. Most mental health professionals agree that children’s contact with their parents should not be based on an every 


other weekend7 schedule but should reflect the diversity of the parental  interest, capabilities, and the quality of 


the parent‐child relationship.8 


 


V. CONCLUSION 


A. Florida has  long held  in  its  statutes and  case  law  that  the best  interests of  the minor  child are  the polestar  in 


determining  issues  of  parental  responsibility,  time‐sharing,  adoption,  dependency  and  termination  of  parental 


rights.   


B. No evidence‐based article  from  the mental health community has been  found  to support a blanket equal  time‐


sharing presumption.   No statutory support has been  found anywhere  in  the United States  to support an equal 


time‐sharing presumption.    Florida  should not be  the  first  to  explore  this uncharted  ground when  there  is no 


compelling reason to do so. 


C. Creating a presumption of equal timesharing which must be rebutted to cause a different result improperly shifts 


the burden of proof to a parent to prove the  lack of  involvement or unfitness of the other parent (even  in cases 


where there was abuse or neglect).  Critically, an equal‐timesharing presumption rewards all parents, regardless of 


whether  a  parent  has  historically  and  consistently  acted  contrary  to,  or  even  compromised,  the  child’s  best 


interest.    


D. Pro se litigants (majority of family cases) will not understand how to attempt to overcome presumption. 


E. It  is  reasonably anticipated  that  creation of an equal‐timesharing presumption, will  increase  litigation generally 


and cause an increase in attorney fees and professional expenses associated with timesharing matters.   


F. The  current  statute  already  provides  equality  among  parents.    Under  the  current  regime  there  is  no 


presumption against equal timesharing ‐ a parent who, by application of the statutory factors, exhibits that they 


should be entitled to equal timesharing, will be awarded equal timesharing.  And, a parent who should not be 


awarded equal timesharing, by application of  the same statutory  factors, does not have  the benefit of a pre‐


existing presumption in their favor, (which, under the proposed bill, a parent would need not prove or present 


any evidence to avail themselves of the presumption, but which, in order to rebut the presumption, the other 


parent would need to specifically present sufficient evidence to disprove.)        


                                                            
3
 Hartson, J.P., and Payne, B.P. (2006).  Creating Effective Parenting Plans:  A Developmental Approach for Lawyers and Divorce Professionals, ABA Book Publishing. 
4
 Fehlberg, B., Smyth, B., Maclean, M. & Roberts, C. (2011).  Caring for children after parental separation:  would legislation for shared parenting time help children?  
Oxford:  University of Oxford, Dept. of Social Policy and Intervention. 
5
 Tornello, S., Every, R., Rowen, J., Potter, D., Ocker, B., & Xu, Y. (2013).  Overnight Custody Arrangements, Attachment, and Adjustment Among Very Young Children 
(Volume 75, Issue 4).  Journal of Marriage and Family. 
6
 Pruett, M.K. (2014).  Closing the Gap:  Research, Policy, Practice, and Shared Parenting, Family Court Review, 52: 152‐174, doi:  10.11.11/fcre.12078 
7
 Kelly, J.B. (2007).  Children’s living arrangements following separation and divorce:  Insights from empirical and Clinical Research.  Family Process, 46, 35‐52.   
8
 Pruett, M.K., McIntosh, J.E., & Kelly, J.B.(2014). Parental Separation and Overnight Care of Young Children, Part I:   Consensus Through Theoretical and Empirical 
Integration, Family Court Review, 52: 240‐255, doi:  10.11.11/fcre.12087 
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IN THE THIRD JUDICIAL CIRCUIT 
IN AND FOR THE STATE OF FLORIDA 


ADMINISTRATIVE ORDER NO. 2018-001 


AMENDED 
ORDER APPROVING TIME-SHARING GUIDELINES 


FAMILY LAW FORMS 


Whereas, Rule 12. 750(b )(5), Florida Family Law Rules of Procedure, authorizes the Chief Judge 
of the Circuit to approve additional fonns that are not inconsistent with fonns approved by the 
Florida Supreme Court and published in the Family Law Rules of Procedure; and 


Whereas, the undersigned Chief Judge and Family Law Administrative Judge recognize the need 
to replace outdated fonns; and 


Whereas, to facilitate the changes recently enacted in Florida Statutes, Chapter 61, the Third 
Judicial Circuit has elected to adopt the attached Time-sharing Guidelines. It is, therefore, 


ORDERED: 


1. Effective immediately, the Time-sharing Guidelines, dated January 5,2018, as attached, 
is approved for use in the Third Judicial Circuit and shall be made available to litigants 
by all self-help programs, the Clerks of Circuit Court, and the Family Court Support Unit. 
The Time-sharing Guidelines replace all previous versions of the Third Circuit Time
sharing Guidelines. 


2. Pursuant to Administrative Order 2002-007 A, all fonns presently used throughout the 
Circuit, which are not either Supreme Court approved fonns or fonns approved by the 
Chief Judge of the Third Circuit, shall be discarded and not used in pro se family law 
cases. 


DONE AND ORDERED in Chambers at the Columbia County Courthouse, Lake City, 
Florida, this .5 dayofJanuary, 2018. 


cc: 
Judges - Third Judicial Circuit 
Clerks of Court - Third Judicial Circuit 
Family Court Support Unit 
John Lake - Court Technology Officer (web posting) 
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TIME-SHARING GUIDELINES 


The Time-Sharing Guidelines are intended to be a part of the Parenting Plan as required in Chapter 61.13(2)(b) and are not sufficient to be a stand-alone 
Parenting Plan. These guidelines are intended to apply to the majority of time-sbaring situations. Please note any changes initialed by the Judge. Changes and 
additional time-sharing may take vlace as mutually agreed by the parties in writing or as ordered bv the Court. 


The parties shall have time-sharing in accordance with the schedule below: 


The FATHER I MOTHER (circle one) shall have time-sharing: 


A. Time-sharing (initial one ouly): 


~~l. Every other weekend from Friday after school until returning the child(ren) to school on Monday. If the Friday 
before the weekend is a non-school day, then the time-sharing will begin Thursday after school. Likewise, if the 


Monday following the time-sharing period is a non-school day, then the parent will retmn the child(ren) to school on 


Tuesday. 


~~2. Week to week - the parties shall have equal time with the child(ren) by alternating their time-sharing with the 


child(ren) weekly. Said time-sharing shall commence after school on Monday until returning the child(ren) to 
school the following Monday. The parent who is not exercising time-sharing during a given week shall be entitled 


to have the child(ren) for time-sharing from Wednesday after school until returning the child(ren) to school on 


Thursday. 


B. Each Wednesday from after school until returning the child(ren) to school on Thursday. 


C. Thanksgiving I Fall Break shall be split Thursday at 2:00 p.rn. The frrst part of the break shall go the parent whose 
regularly scheduled weekend falls on the beginning of the break and the second part shall go to the parent whose 
weekend falls on the end of the break. 


D. Christmas I Winter Break shall be equally divided each year - one parent shall have the child from the day the child 


gets out of school and shall keep the child for exactly one-half of the Christmas break, excluding Christmas day. The 
other parent shall have the second-haif of the Christmas break and will retmn the child back to school. The parents 
shall divide Christmas day as follows: The parent with the frrst half of the break shall keep the child until 2:00 p.m. 
with the other parent having the child from 2:00 p.m. to 8:00 p.rn. The Father shall exercise the frrst half in odd years, 
the Mother the ftrst half in even years. 


E. Spring Break shall be split on Wednesday at 6:00 p.rn. The frrst half shall go to the parent whose regularly scheduled 
weekend falls on the begiuoing of the break and the second half shall go to the parent whose weekend falls on the end 


of the break. 


F. Mother's Day and Father's Day - The Mother shall have time-sharing on Mother's Day from 9:00 a.rn. - 6:00 p.rn. 


and the Father shall have time-sharing on Father's Day from 9:00 am. - 6:00 p.m. This schedule shall be followed 
even if the holiday is not that parent's normally scheduled time-sharing period. 


G. Summer Break - During the summer one of the two shall apply (initial one ouly): 


~_(I) the regular schedule noted in paragraph A(l) above shall apply with the exception that the Father I Mother shall 
have two unintenupted weeks of time-sharing with the minor child. If the Father I Mother elects to exercise this 
additional time, he/she shall notify the other parent, in writing, by May IS'" of each year as to when he/she will be 
exercising that time. 


__ (2) the regular schedule noted in paragraph A(2) above shall apply with the exception that the exchanges shall take 
place at the Mother's and Father's homes, unless both parents agree to a different meeting place. 


H. Each parent shall be entitled to reasonable telephone, or other type of electronic voice contact, with the minor child. 


Approved IIsMs ~ 
Chief Judge"W esl~y R Douglas 
Third Judicial Circuit of Florida 
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(Rotating Week to Week) 
 
The parties shall rotate timesharing with the child(ren) on a week to week basis.  If the 
parties are unable to agree on the day and time when to exchange the child(ren), the 
parties shall exchange the child(ren) each Sunday at 6:00 p.m. 
 
The parent2 beginning his or her timesharing shall pick up the child(ren) from the other 
parent’s residence at 6:00 p.m. of the day his or her timesharing is to begin. 
 
Parent/Child(ren) Contact – The child(ren) shall be permitted to have phone, e-mail, 
Skype, or Facetime communications with the other parent at least three times per week.  
If the parties are unable to agree, the child(ren) shall speak with the other parent on 
Mondays, Wednesdays, and Fridays at 7:30 p.m. EST. Neither parent shall monitor, 
intercept, interrupt, or listen to communications between the child(ren) and the other 
parent absent a Court order authorizing them to do so. 
 
A copy of the rotating week to week timesharing calendar is attached hereto .  
 
See Holiday Contact Schedule (Local) which addresses holidays and summer. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Parent 1 _______________ 
 
Parent 2 ______________ 


2 A parent may designate an appropriate person to pick up the child(ren) from the other parent’s 
residence if the parent is unable to do so. 
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(Rotating Week to Week) 


Sunday 
overnight 


Monday 
overnight 


Tuesday 
overnight 


Wednesday 
overnight 


Thursday 
overnight 


Friday 
overnight 


Saturday 
overnight 
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Parent 1 ______________ 


Parent 2 ______________ 
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(Rotating 2/2/3) 


 
Parent I shall have the child(ren) Monday and Tuesday overnights each week. 
 
Parent 2 shall have the child(ren) Wednesday and Thursday overnights each week. 


 
The parties shall rotate the child(ren) each weekend beginning Friday from after school 
and returning the child(ren) to school the following Monday morning.  


 
While school is in session, the pick ups and drop offs shall occur at school. 


 
When school is not in session, the parent beginning his or timesharing shall pick up the 
child(ren) from the other parent’s residence at 6:00 p.m. of the day his or her 
timesharing is to begin. 
 
Parent/Child(ren) Contact – The child(ren) shall be permitted to have phone, e-mail, 
Skype, or Facetime communications with the other parent at least three times per week.  
If the parties are unable to agree, the child(ren) shall speak with the other parent on 
Mondays, Wednesdays, and Fridays at 7:30 p.m. EST. Neither parent shall monitor, 
intercept, interrupt, or listen to communications between the child(ren) and the other 
parent absent a Court order authorizing them to do so. 
 
See Holiday Contact Schedule (Local) which addresses holidays and summer. 
 
A copy of the rotating 2/2/3 timesharing schedule is attached hereto. 
 
Parent 1 _______________ 
 
Parent 2 ______________ 
 
 
 
A parent may designate an appropriate person to pick up the child(ren) from the other parent’s  
residence if the parent is unable to do so. 
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(Rotating 2/2/3) 
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Parent 1 ______________ 


Parent 2 ______________ 
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(Holiday Contact Schedule - Local) 
 


Holiday Timesharing Supersedes the General & Rotating Timesharing Schedules. 
 
Spring Break:  Spring Break shall be evenly divided.  The first half of  Spring Break is 
designated to the parent whose regularly scheduled weekend falls on the first half and the 
second half to the parent whose weekend falls during the second half.  The parties shall 
exchange the child(ren) Wednesday at 6:00 p.m. 
 
Easter:   If Easter does not fall within the Spring Break time period, then parent one shall have 
the child(ren) Easter weekend  in even numbered years, from after school or daycare the day 
school recesses for the weekend until the return to school the day it resumes.  In odd numbered 
years, parent two shall have Easter weekend from after school or daycare the day school 
recesses for the weekend until the return to school the day it resumes. 
 
Mother’s Day Weekend: The Mother shall have the child(ren) for Mother’s Day weekend each 
year from after school or daycare Friday and shall return the child(ren) to school the following 
Monday morning.  If Mother’s Day falls on the Mother’s regularly scheduled timesharing, then 
this paragraph does not apply. 
 
Father’s Day Weekend:  The Father shall have the child(ren) for Father’s Day weekend each 
year from after school or daycare Friday through the following Monday morning. If Father’s Day 
falls on the Father’s regularly scheduled summer timesharing, then this paragraph does not 
apply. 
 
Halloween:   Parent one shall have the child(ren) Halloween from after school or daycare (or 
5:00 p.m. if Halloween is on a weekend) through the following morning in even numbered years.  
In odd numbered years, parent two shall have Halloween from after school or daycare (or 5:00 
p.m. if Halloween is on a weekend) through the following morning. 
 
Thanksgiving Break:  Parent one shall have the Thanksgiving Break in odd numbered years 
from immediately after school or daycare the day school recesses for the holiday until the return 
to school the day it resumes. Parent two shall have the Thanksgiving Break in even numbered 
years from immediately after school or daycare the day school recesses for the holiday until the 
return to school the day it resumes. 
 
Christmas/Winter Break:  Parent two shall be entitled to the first part of the break in odd 
numbered years and parent one shall be entitled to have the first part of the break in even 
numbered years. The parent with the first half of the holiday shall have the child(ren) from after 
school or daycare the day school recesses for the break until Christmas Day at 2:00 p.m.  The 
parent with the second half of the holiday shall have the child(ren) from 2:00 p.m. Christmas 
Day, for a total number of days equal to one half of the Winter Break, returning the child(ren) at 
6:00 p.m. on the last day of his/her part of the break, to the other parent who shall have the 
remainder of the holiday period until school resumes. The above provides each parent with an 
equal number of days for the Christmas/Winter Break period.   
 
Summer:  The parties shall rotate timesharing with the child(ren) on a week to week basis.  If 
the parties are unable to agree on the day and time when to exchange the child(ren), the parties 
shall exchange the child(ren) each Sunday at 6:00 p.m 
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(General Contact Schedule) 


 
Parent 1 shall have overnight timesharing with the child(ren) Monday, Tuesday, and 
Wednesday as well as every other weekend from Friday after school or daycare and 
returning the child(ren) to school or daycare the following Monday morning. 
 
Parent 2 shall have overnight timesharing with the child(ren) every Thursday overnight 
picking up the child(ren) from school or daycare and returning the child(ren) to school or 
daycare the following Friday morning. Parent 2 shall also have timesharing with the 
child(ren) every other weekend from Friday after school or daycare and returning the 
child(ren) to school or daycare the following Monday morning.  
 
When school is not in session, the parent beginning his or timesharing shall pick up the  
child(ren) from the other parent’s residence at 6:00 p.m. of the day his or her 
timesharing is to begin1. 
 
Parent/Child(ren) Contact – The child(ren) shall be permitted to have phone, e-mail, 
Skype, or Facetime communications with the other parent at least three times per week.  
If the parties are unable to agree, the child(ren) shall speak with the other parent on 
Mondays, Wednesdays, and Fridays at 7:30 p.m. EST. Neither parent shall monitor, 
intercept, interrupt, or listen to communications between the child(ren) and the other 
parent absent a Court order authorizing them to do so. 
 
A copy of the general contact schedule calendar is attached hereto. 
 
See Holiday Contact Schedule (Local) which addresses holidays and summer. 
 
 
 
 
 
 
 
 
 
 
 
Parent 1 _______________ 
 
Parent 2 _______________ 
 
 
 


1 A parent may designate an appropriate person to pick up the child(ren) from the other parent’s  
residence if the parent is unable to do so. 
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(General Contact Schedule) 
 


Sunday 
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Parent 1 ______________ 
 
Parent 2 ______________ 
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TWELFTH JUDICIAL CIRCUIT 
FAMILY LAW DIVISION 


Instructions and Overview 
For Your 


BASIC PARENTING PLAN* 
(These instructions are intended to be used while completing a Basic Parenting Plan) 


*Legal matters can be very complex.  If you have questions or concerns about the use of these forms,
instructions, or your legal rights, it is strongly recommended that you talk to an attorney.  All instructions
and forms distributed by the Twelfth Judicial Circuit are provided merely to serve as a guide.  The Twelfth
Judicial Circuit does not guarantee that either the instructions or the forms will achieve the result desired
by the parties or ensure that an individual judge will follow the procedures exactly or accept each and
every form drafted.  Any person using these forms and/or instructions does so at their own risk, and the
Twelfth Judicial Circuit shall not be responsible for any losses incurred by any person in reliance on the
instructions and/or forms.
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For best results, complete the assessment in the 12th Judicial Circuit's "Instructions and 
Assessments for your Parenting Plan" prior to using the Basic Parenting Plan. 


Step One: Getting Started 


1. Before you fill in any part of the Basic Parenting Plan, you should make a copy of the blank form.  
Save this copy for when you are ready to fill out a final version to file with the Court. 


2. At the top of the first page fill in the county where the plan is being filed or where the original  
action took place. This is the County of original jurisdiction, Sarasota, Manatee, or DeSoto. 


3. On the top left side of the page, fill in the names of the Petitioner and the Respondent on the lines  
provided. If you have an existing court case, use the labels and names as they appear on the 
original documents filed with the court. If you do not have an existing court case, then it does not 
matter who is the petitioner or respondent until the case is filed. 


4. On the top right side of the page, enter your case number and division, if you have one. If the      
Parenting Plan you are submitting is agreed upon by both parents, write "Both" otherwise, fill in 
the name of the parent who is proposing the Parenting Plan where it says "Parenting Plan of:". 


Step Two: Identification of the Parties 


1. List the names of the Father and the Mother; as well as, their contact information. 


2. List the minor children involved in this parenting plan, including their date of birth, current 
address, and future address, if known, or if the address is unknown then a location (ex. 
Albuquerque, New Mexico). 


3. List any minor children that are not addressed by this plan. Include their date of birth, who they  
      live with (ex. Aunt, Grandfather, etc.) and address. 


Step Three: Choose your Options 


A. Contact Section 


Weekly Contact: Determine when your child(ren) will be in the care of each parent. Create a 
schedule for weekdays and for weekends. Also indicate whether this schedule will continue during the 
summer, or if you will have a different schedule for the child(ren) during the summer months. 


Holiday Contact: Determine how the child(ren) will be spending time during holidays. Fill in the 
blanks by writing the appropriate parent’s name to show where the child(ren) will be for the holidays. 
You may add other special occasions you celebrate below the printed list.  Remember to write in 
beginning and ending dates and times if the selected option has blanks. 


Summer Contact: Remember if you are agreeing to a schedule other than one provided options, 
remember to clearly explain the terms of your agreement. 


B. Communication Section 
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Virtual Communication: Select all options that apply. Remember to write in specific days and times 
that communication will take place or number of times per week, etc.   


Communication:  List the means of communication.  (Ex. Unrestricted, phone, email, etc.) 


C. Exchange and Travel Section 
Carefully read all of the options in each of the sections and check ALL that apply.  Fill in the appropriate 
blanks and describe in detail your plan for exchanging the child(ren). 


D. Information Sharing Section 
Provide each parties' complete information.  Review the information provided, about sharing information 
between parents, school and involvement in other activities.   


E. Other Terms Section 
Describe any other provisions you would like to include in your parenting plan. 


F. Dispute Resolution 
Decide whether you will agree to resolve any disputes that may arise in the future through mediation or other 
means. 


Step Five: File with the Court 


If the plan is proposed by only one parent, then that parent alone should sign. If the plan is agreed to by both 
parents, both parents must sign the parenting plan and have their signatures witnessed by a notary public or 
deputy clerk. After completing the plan, you should file the original plan and a Notice of Filing with the 
Clerk of Court in the county where the petition was filed and keep a copy for your records. NOTE: If an 
agreed parenting plan is not filed by the parties, the Court shall establish a plan. 


Even if you and your child(ren)’s other parent are unable to come to an agreement on a parenting plan, please 
complete the assessment to determine which parenting plan may be right for your family.  Purchase the 
appropriate parenting plan from the Clerk of Court, or download the plan from the 12th Judicial Circuit’s 
website at www.jud12.flcourts.org. Prepare as a draft in the event your case is referred to mediation.   
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The Do’s and Don’ts of Parenting 
Both Parents 


DO: 
- Maintain healthy communication with your child(ren). 
- Make it a priority to communicate regularly with the other Parent.  
- Religiously follow the parenting plan to make the process routine, easy and positive for your 


child(ren). 
- Strive to keep your word to the child(ren). 
- Contact the other Parent immediately if there is an emergency involving the child(ren) while 


they are with you. 


DON’T: 
- Be uncooperative. The child(ren) will suffer consequences if their parents do not cooperate.  


Parent A 


(The parent with whom the child has more time-sharing) 


DO: 
- Share information about school, teachers, activities, friends and relatives with the other Parent. 


- Be flexible and supportive of the child(ren)’s relationship with the other Parent. 


- Encourage excitement for the anticipated communication and/or travel with the other Parent. 


DON’T: 
- Edit, coach, monitor, or otherwise interfere with the child(ren)'s communication with the other  


Parent. 


- Take it personally if the child(ren) do not wish to call you regularly when they are with the  


other Parent. 
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IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT 
IN AND FOR __________________COUNTY, FLORIDA 


Petitioner
        Case No.______________________ 
and   Family Division:______________________ 
________________________________________ 
Respondent 


BASIC PARENTING PLAN 


1. PARENTING PLAN OF:  Check all that apply 
Both Parents Mother Father Court Ordered Plan 


Temporary   Final Judgment   Modification 


Name Address  Phone E-Mail 
Father: ___________________________________________________________________________________ 
Mother: ___________________________________________________________________________________ 


THIS PARENTING PLAN INVOLVES THE FOLLOWING CHILD(REN): 
  Name  Date of Birth  Current Address Future Address 


Child 1: __________________________________________________________________________________ 
Child 2:___________________________________________________________________________________ 
Child 3:___________________________________________________________________________________ 
Child 4:___________________________________________________________________________________ 
Child 5:___________________________________________________________________________________ 


LIST ANY MINOR CHILDREN YOU HAVE NOT ADDRESSED BY THIS PLAN. 


Name Date of Birth  Current Address 
Child 1: __________________________________________________________________________________ 
Child 2:___________________________________________________________________________________ 
Child 3:___________________________________________________________________________________ 


IF THE PARENTING ARRANGEMENTS ARE DIFFERENT FOR SOME OF YOUR CHILDREN, 
YOU SHOULD WRITE UP A SEPARATE PARENTING PLAN FOR EACH CHILD. 


2. JURISDICTION  
The United States is the country of habitual residence of the child(ren).  
The State of Florida maintains the most significant contacts with the child(ren) and is the most 


appropriate forum for addressing parenting contact.  
This Parenting Plan is a child custody determination for the purposes of the Uniform Child Custody 


Jurisdiction and Enforcement Act, the International Child Abduction Remedies Act, 42 U.S.C. ss 11601 
et seq., the Parental Kidnapping Prevention Act, and the Convention on the Civil Aspects of 
International Child Abduction enacted at the Hague on October 25, 1980. 


_______ ______ Page 1 of 23 BPP 
Mother   Father Rev. 9/09/08 


37







       
          


 


   
 


 
 
  
 


 


  
 
 
 
 
 
 
 
 
 


   
   
  


   


    


     


       


    


           


           


   


 


 
  
 
 
 
 
 


The State of Florida is the child(ren)’s home state for purposes of the Uniform Child Custody 
Jurisdiction and Enforcement Act.  


Venue is proper in the county of: √ Select your County 
Manatee Sarasota DeSoto County. 


3. GENERAL PARENTING PRINCIPLES  
A. Shared Decision Making 


It is in the best interests of the minor child(ren) that both parents maintain shared decision-making for 
all major decisions that affect the child(ren). Such decisions include but are not limited to:  


▪Each Parent shall make decisions regarding the day-to-day care and control of the child(ren) 
while they are with that parent.  
▪Each parent will make emergency decisions affecting the health or safety of the child(ren), 
notifying the other parent at the earliest opportunity.  
▪Each parent shall have access to all academic, medical, and other health related information 
pertaining to the child(ren), and they shall sign any necessary documentation ensuring that both 
parents have access to said records. Both parents shall share all information to such records. 
▪Each parent shall be responsible for getting their own copies of records and reports directly from 
the school and medical facilities.  
▪Each parent has independent authority to confer with the child(ren)’s school, day care, medical 
and health related providers and other programs with regard to the child(ren)’s educational, 
emotional and social progress. 
▪Both parents shall be listed as emergency contacts for the child(ren).  
▪Each parent shall make sure the other parent has current home, work, and emergency address 
and contact information for the other parent.  


B. In the event the parties do not agree on a parental decision: √ Check all that apply 


 The parents shall first submit the issue to mediation.  


 The parents shall submit the issue to the court at the earliest available date.   


 The ultimate decision making authority shall be made by: √ Check all that apply 


 Academic/educational needs of the child(ren)  Mother  Father 


 Medical/health related needs of the child(ren)  Mother  Father 


 Extra-curricular needs of the child(ren)    Mother  Father 


Religion  Mother  Father 


Discipline   Mother  Father 


 _______________ needs of the child(ren)  Mother  Father 


4. CHILDREN'S RIGHTS  
Each child has a right: 


▪To have two parents to love without fear of anger or guilt from the other; and  
▪To develop an independent and meaningful relationship with the other parent, and to respect the 
differences of each parent and their home; and 
▪To be absent, insulated and protected from the parents’ differences with each other and 
arguments or discussions; and 
▪Be free of negative comments and behavior by one parent about the other; and  
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▪To be absent, insulated and protected from disparaging, belittling or alienating statements about 
the other parent; and  
▪To not be used as a messenger, delivery means or means of communication with the other  
parent; and 
▪To not be questioned about the other parent. 


5. EDUCATION 
The children shall be enrolled/registered in school by: √ Check only one 


Mother 
Father 


NOTE:  This assignment does not determine where the child(ren) shall attend school.  That 
determination shall be made by the school district rules. 


The child(ren) shall attend (if known):  √ Check all that apply 
 Child Care:___________________________________________________________________ 


  Paid by:  Mother _____ %  Father _____% 


 Pre-School: __________________________________________________________________ 
Paid by:  Mother _____ %  Father _____% 


 Public School 


 Private School: _______________________________________________________________  
 Elementary_____________________________________ 
 Middle ________________________________________ 
 High School ____________________________________ 


Paid by:  Mother _____ %  Father _____% 


 Before School Program:_______________________________________________________  
  Paid by:  Mother _____ %  Father _____% 


 After School Program:________________________________________________________  
  Paid by:  Mother _____ %  Father _____% 


 Special Education:____________________________________________________________  
  Paid by:  Mother _____ %  Father _____% 


 Home School: Taught by:   Mother  Father  Other: _______________________ 


 Tutoring:_____________________________________________________________________ 
  Paid by:  Mother _____ %  Father _____% 


Extra-curricular Activities:    √ Check all that apply 
 Either parent may register the child(ren) and allow them to participate in the activity of the 


child(ren)’s choice.  


 The parents must mutually agree to all extra-curricular activities.  


 The parent with the minor child(ren) shall transport the minor child(ren) to and/or from all mutually 
agreed upon extra-curricular activities, providing all necessary uniforms and equipment within the 


 parent’s possession. 
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 The costs of the extra-curricular activities shall be 
  Paid by:  Mother _____ %  Father _____% 


 The uniforms and equipment required for extra-curricular activities shall be
  Paid by:  Mother _____ %  Father _____% 


 Other: ______________________________________________________________________ 


 No changes can occur without the written consent of both parents or court order. 


 If the child(ren) attend summer camps, the costs and efforts shall be:  
  Paid by:  Parent scheduled to have the child(ren) during that time period; or 


 Mother _____ %  Father _____% 


6. MEDICAL 
Parents shall discuss all medical, psychological, counseling, therapeutic, optical, orthodontic, dental or 


other health related care and needs of the child(ren).  
In the event of serious illness, accident or hospitalization affecting the health of the child(ren), the 


parent with the knowledge of such event shall immediately notify the other parent. 
√ Check all that apply 


 A parent scheduling a routine appointment for the child(ren) will give the other parent ____ days 
notice in advance of the appointment to allow the other parent to attend.  


 The parents have agreed to the following medical care providers:
 Pediatrician_______________________________________________________ 


Dentist___________________________________________________________ 
  Orthodontist ______________________________________________________ 
  Ophthalmologist/Optometrist_________________________________________ 
  Counselor ________________________________________________________ 
  Other ___________________________________________________________ 
  Other ___________________________________________________________ 
  Other ____________________________________________________________ 


Uncovered medical expenses of the child(ren) shall be
  Paid by:  Mother _____ %  Father _____% 


 Uncovered dental and/or orthodontic expenses of the child(ren) shall be  
  Paid by:  Mother _____ %  Father _____% 


 Uncovered psychological, counseling, therapeutic or other health related needs of the child(ren) 
expenses shall be 


  Paid by:  Mother _____ %  Father _____% 


 Uncovered ________________________needs of the child(ren) expenses shall be 
  Paid by:  Mother _____ %  Father _____% 


7. RELIGION √ Check all that apply 
 Each parent may provide religious instruction in the faith they so desire.  
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 The parents have agreed that the child(ren)’s religious training shall be in the faith of : 
__________________________________________________________ 


A. The costs of such training shall be 
   Paid by:  Mother _____ %  Father _____% 


B. The efforts and transportation needed for training shall be  
   Paid by:  Mother _____ %  Father _____% 


8. SCHEDULING 
A. School Calendar 


On or before 01 August each year, both parents shall obtain a copy of the school calendar for the next 
school year to discuss and create a parenting contact calendar following the child’s academic calendar 
and this Parenting Plan. 
The parents shall follow the school calendar of:  √ Check all that apply 


 the oldest child 


 the youngest child 


 the school calendar for:  Manatee  Sarasota  DeSoto County 


 the school calendar for _______________________________________ School 


B. Definitions  
Unless otherwise specified in this Agreement, the academic break periods or holidays,  


Begin: At the end of the last scheduled day of classes before the holiday or break, and  
End: On the evening before the first day of regularly scheduled classes after the holiday or break.  


C. Schedule Changes √ Check all that apply 
 A parent requesting a change of schedule shall be responsible for any additional child care, efforts or 


transportation costs resulting from the change.  


 Reimbursement for additional childcare costs, caused by a parent’s request for a schedule change, 
shall be provided within _____ days of payment.  


D. Schedule Conflicts 
In the event holiday or vacation time conflicts with the ongoing parenting time, the scheduled holiday 


or vacation time sharing shall be observed.  


9. COMMUNICATION WITH THE CHILD(REN)  
Each parents shall keep contact information current. 
Each parent shall maintain a working phone.  
Telephone contact shall not be monitored by or interrupted by the other parent. 


The child(ren) may  telephone and/or  maintain internet/online access with either  parent: √ Check all that 
apply 


 Anytime  


 Monday  Tuesday  Wednesday  Thursday  Friday  Saturday  Sunday 


 During the hours of _____________ to ___________ 


The:  Other parent initiates contact  Child(ren) initiates contact  


 Telephone contact shall not exceed: ______ minutes per call ________ times per day  
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The cost of the cell phone and service shall be  
  Paid by:  Mother _____ %  Father _____% 


The child(ren) may  maintain internet/online access with either parent:  √ Check all that apply 
 Anytime  


 Monday  Tuesday  Wednesday    Thursday  Friday  Saturday  Sunday 


 During the hours of _____________ to ___________ 


The:  Other parent initiates contact  Child(ren) initiates contact  


 The child(ren) may send/receive email. 


 The child(ren) may make calls using the computer. 


 The child(ren) may communicate on the following blogs, internet scrapbooks  


and/or photo services ___________________________________________. 


The child(ren) may e-mail each parent at the following e-mail addresses:  
Mother: __________________________________________________________________________ 
Father: ___________________________________________________________________________ 


The cost associated with maintaining internet online access shall be  
Paid by:  Mother _____ %  Father _____% 


The parents shall monitor the child(ren)’s use of the computer to insure their safety: 
√ Check all that apply 


 The parents agree to install parental controls on all computers used by the child(ren). 


 The parents agree that the child(ren)’s computer access will be supervised as follows: 


10. COMMUNICATION BETWEEN PARENTS  
Parents shall communicate by: √ Check all that apply 


 Telephone  In Person  E-Mail 


 Notebook that is transported in child(ren)’s backpack 


 Text Message  Third Party  Letter  Other: ____________________________ 


11. CHILD CARE PROVIDERS √ Check all that apply 
Child Care Provider means any party other than the parent who is caring for the child(ren). 


 Parents may individually select appropriate child care providers.  


 Parents agree the following individuals can be used as child care providers:___________________ 


__________________________________________________________________________________. 


 All child care providers must be agreed upon by both parents.  


 Each parent must offer the other parent the opportunity to care for the child(ren) before using a child 
care provider for any period exceeding _______ day(s).  
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12. CONFLICT RESOLUTION 
Parents will first attempt to cooperatively resolve any disputes that may arise over the terms of this 


Parenting Plan, outside the presence of their child(ren).  
These provisions are not applicable if immediate court action is required to protect the child(ren) in an 


emergency situation. 
If the parents are unable to reach an agreement, the parents shall:    √ Check all that apply 


 Select a professional to help resolve the issue(s); and  


If the parents are unable to mutually agree on a professional, the parents shall use:  
________________________________________________________________________ 


  Unless otherwise agreed, the professional shall be  
  Paid by:  Mother _____ %  Father _____% 


 Use mediation to help resolve the issue; and  


If the parents are unable to mutually agree on a mediator, the parents shall use:  
_______________________________________________________________________ 
Unless otherwise agreed during mediation, the mediator shall be  


  Paid by:  Mother _____ %  Father _____% 


 Other: _________________________________________________________________________ 


13. MODIFICATIONS TO THIS AGREEMENT  
This agreement may be modified on a temporary basis provided both parents agree in writing. When 


the parents do not agree, this agreement remains in effect.  
If both parents agree to make a change to this agreement, such modification must be in writing, signed 


by both parties and filed with the court.  


14. TRANSPORTATION REQUIREMENTS 
All necessary information will accompany the child(ren) including:  


▪ Medicine and dosage in its original packaging  
▪ Homework assignments, school projects and directions  
▪ Social activities with equipment  
▪ Appointments 
▪ Sleep / meal schedules 


During all transportation exchanges neither parent shall display anger, sarcasm or profanity in the 
presence of the child(ren). 


Required child(ren)’s belongings will be provided to the parent by the transporting parent. 
Each parent shall ensure each child has adequate clothing and personal effects for the duration of the 


visit with the other parent.  
Each parent shall return each child clean, fed, with the clothes, personal effects and toys they took with 


them. 
√ Check all that apply 


 The parent sending the child(ren) to the other parent will provide transportation. 
 The parent receiving the child(ren) will provide transportation. 
 All transportation will be provided by the:  Mother  Father 


Exchanges shall occur: 
 When school is in session, at the school. 
 When school is not in session, at _____________________________________. 
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 At the parents’ home. 
 At _____________________________________________________________. 


  If either parent is more than _______ minutes late, without prior notice, the parent with the child(ren) 
may make other plans with the child(ren). 


 In addition to the parents, the following person(s) may pick up or deliver a child:______________ 
_________________________________________________________________________________. 


15. TIME SHARING PLANS: 
√ Identify the Parents 


Parent A:  Mother  Father 
Parent B:  Mother  Father 


√ Check ONE plan 


 2/2/3 Plan 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


A A B B A A A
 Parent Parent Parent Parent Parent Parent Parent 


B B A A B B B
 Parent Parent Parent Parent Parent Parent Parent 


A A B B A A A
 Parent Parent Parent Parent Parent Parent Parent 


B B A A B B B
 Parent Parent Parent Parent Parent Parent Parent 


A A B B A A A
 Parent Parent Parent Parent Parent Parent Parent 


B B A A B B B 


 3/2/2 Plan 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


A A A B B A A
 Parent Parent Parent Parent Parent Parent Parent 


B B B A A B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A B B A A
 Parent Parent Parent Parent Parent Parent Parent 


B B B A A B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A B B A A
 Parent Parent Parent Parent Parent Parent Parent 


B B B A A B B 
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 2/3/4/5 Plan 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


B A A A A A B 
Parent Parent Parent Parent Parent Parent Parent 


B A A A B B B 
Parent Parent Parent Parent Parent Parent Parent 


B A A A A A B 
Parent Parent Parent Parent Parent Parent Parent 


B A A A B B B 
Parent Parent Parent Parent Parent Parent Parent 


B A A A A A B 
Parent Parent Parent Parent Parent Parent Parent 


B A A A B B B 


 4/3 Plan 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


A A A A B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A A B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A A B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A A B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A A B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A A B B B 


 2/2/5/5 Plan 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


A A B B A A A 
Parent Parent Parent Parent Parent Parent Parent 


A A B B B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A B B A A A 
Parent Parent Parent Parent Parent Parent Parent 


A A B B B B B 
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Parent Parent Parent Parent Parent Parent Parent 
A A B B A A A 


Parent Parent Parent Parent Parent Parent Parent 
A A B B B B B 


 Alternating Weekend + 2 Midweek 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


B A B A A A A 
Parent Parent Parent Parent Parent Parent Parent 


B A B A B B B 
Parent Parent Parent Parent Parent Parent Parent 


B A B A A A A 
Parent Parent Parent Parent Parent Parent Parent 


B A B A B B B 
Parent Parent Parent Parent Parent Parent Parent 


B A B A A A A 
Parent Parent Parent Parent Parent Parent Parent 


B A B A B B B 


 Alternating Weekend + 1 Midweek 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


A A B A A A A 
Parent Parent Parent Parent Parent Parent Parent 


A A B A B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A B A A A A 
Parent Parent Parent Parent Parent Parent Parent 


A A B A B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A B A A A A 
Parent Parent Parent Parent Parent Parent Parent 


A A B A B B B 


 Alternating Weekend 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


A A A A A A A 
Parent Parent Parent Parent Parent Parent Parent 


A A A A B B B 
Parent Parent Parent Parent Parent Parent Parent 
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A A A A A A A 


Parent Parent Parent Parent Parent Parent Parent 
A A A A B B B 


Parent Parent Parent Parent Parent Parent Parent 
A A A A A A A 


Parent Parent Parent Parent Parent Parent Parent 
A A A A B B B 


 7/7 Plan


 Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


A A A A A A A 
Parent Parent Parent Parent Parent Parent Parent 


B B B B B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A A A A A 
Parent Parent Parent Parent Parent Parent Parent 


B B B B B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A A A A A 
Parent Parent Parent Parent Parent Parent Parent 


B B B B B B B 


 14/14 Plan


 Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent Parent Parent Parent Parent Parent Parent 


A A A A A A A 
Parent Parent Parent Parent Parent Parent Parent 


A A A A A A A 
Parent Parent Parent Parent Parent Parent Parent 


B B B B B B B 
Parent Parent Parent Parent Parent Parent Parent 


B B B B B B B 
Parent Parent Parent Parent Parent Parent Parent 


A A A A A A A 
Parent Parent Parent Parent Parent Parent Parent 


A A A A A A A 
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 Other 


Monday Tuesday Wednesday Thursday Friday Saturday Sunday
Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ 


Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ 


Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ 


Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ 


Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ 


Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ Parent __ 


16. HOLIDAYS, ACADEMIC BREAKS, SIGNIFICANT DAYS 
Holiday visitation takes priority over regular weekday or weekend time sharing. 
This schedule follows: 


Even if your child(ren) are home schooled, or not in school at this time you must √ Check one. 
Public school calendar (Specify County)____________________________________________________ 


 Private school calendar. (Specify School): ________________________________________________ 
The calendar is available at: ____________________________________________________________ 


Martin Luther King Jr. Day School Holiday: Third Monday in January 
 The  Mother  Father shall have parenting contact for this holiday every year. 
 During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 


contact in odd years. 
Begins: Check Beginning Time 


 End of school on last day of classes before the holiday 
 _____ a.m. Saturday morning before the holiday 
 _____ a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 


Presidents’ Day School Holiday: Third Monday in February 
 The  Mother  Father shall have parenting contact for this holiday every year. 
 During even numbered years, the  Mother  Father has parenting contact.  The other parent has parenting  
contact in odd years. 


Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. Saturday morning before the holiday 
 _____ a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 


Good Friday/Easter Holiday: March/April 
 The  Mother  Father shall have parenting contact for this holiday every year. 
 During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 
  contact in odd years. 
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Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. Saturday morning before the holiday. 
 _____ a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 


 _____ p.m. on the holiday 


Passover First Night 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 
  contact in odd years. 


Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. morning before the holiday 
 _____ p.m. evening before the holiday 
 _____a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 
 _____ a.m. morning after the holiday 
 _____ p.m. evening after the holiday 


Passover Second Night 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 
  contact in odd years. 


Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. morning before the holiday 
 _____ p.m. evening before the holiday 
 _____a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 
 _____ a.m. morning after the holiday 
 _____ p.m. evening after the holiday 


Passover Last Night 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 
  contact in odd years. 


Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. morning before the holiday 
 _____ p.m. evening before the holiday 
 _____a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 
 _____ a.m. morning after the holiday 
 _____ p.m. evening after the holiday 


Holiday: March/April 


Holiday: March/April 


Holiday: March/April 
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Spring Break 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting  
  contact in odd years. 


Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. Saturday morning before the holiday 
 _____ a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 


Memorial Day 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 


      contact in odd years. 
Begins: Check Beginning Time 


 End of school on last day of classes before the holiday 
 _____ a.m. Saturday morning before the holiday 
 _____a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 


Mother’s Day
Begins: Check Beginning Time 


 End of school on last day of classes before Mother’s Day 
 _____ a.m. Saturday morning before Mother’s Day  
 _____a.m. on Mother’s Day 


Ends: Check Ending Time 
 Beginning of school on first day of classes after Mother’s Day 
 _____ p.m. on Mother’s Day 


Father’s Day
Begins: Check Beginning Time 


 End of school on last day of classes before Father’s Day 
 _____ a.m. Saturday morning before Father’s Day 
 _____a.m. on Father’s day 


Ends: Check Ending Time 
 Beginning of school on first day of classes after Father’s Day 
  _____ p.m. on Father’s Day 


Independence Day 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 


contact in odd years. 
Begins: Check Beginning Time 


 _____ p.m. on the 3rd of July 
_____ a.m. on the 4th of July 


Ends: Check Ending Time 
 ____ p.m. on the 4th of July 
____ p.m. on the 5th of July 


Holiday: Defined by School Calendar 


Holiday: Last Monday in May 


Holiday: Second Sunday in May 


Holiday: Third Sunday in June 


Holiday: 4th of July 
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Labor Day 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 
  contact in odd years. 


Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. Saturday morning before the holiday 
 ______a.m. on the holiday 


Ends:  Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 


Rosh  Hashanah  
 The  Mother  Father shall have parenting contact for this holiday every year. 


   time in odd years. 
Begins: Check Beginning Time 


 End of school on last day of classes on the day of Rosh Hashanah.  
 _____ a.m. on the day of Rosh Hashanah Eve 
 _____ p.m. Rosh Hashanah Eve 


Ends: Check Ending Time 
 Beginning of school on first day of classes after Rosh Hashanah  
 _____ p.m. Rosh Hashanah day. 
 _____ a.m. after one overnight, if celebrating on first day only. 
 _____ p.m. after Rosh Hashanah if celebrating after two overnights 


Yom Kippur 
 The  Mother  Father shall have parenting contact for this holiday every year. 


   contact in odd years.  
Begins: Check Beginning Time 


 End of school on last day of classes before Yom Kippur 
 _____ a.m. Yom Kippur Eve 
 _____ p.m. Yom Kippur Eve  


Ends: Check Ending Time 
 Beginning of school on first day of classes after Yom Kippur  
 _____ p.m. Yom Kippur  
 _____ a.m. morning after Yom Kippur 
 _____ p.m. morning after Yom Kippur 


Columbus Day 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother 
  contact in odd years. 


Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. Saturday morning before the holiday 
 _____a.m. on the holiday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ p.m. on the holiday 


Eid al-Fitr 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother 


Mother   Father 


Holiday: First Monday in September 


Holiday: September 


  During even numbered years, the  Mother  Father has parenting time.  The other parent has parenting 


Holiday: September 


  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 


School Holiday: Second Monday in October 


 Father has parenting contact.  The other parent has parenting 


Holiday: Date varies 


 Father has parenting contact.  The other parent has parenting 
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  contact in odd years. 
  Day by day timesharing schedule as follows: 


Day 1:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 2:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 3:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 


Eid al-Adha  Holiday: Date varies 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact.  The other parent has parenting 
  contact in odd years. 
  Day by day timesharing schedule as follow: 


Day 1:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 2:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 3:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 


October 31st Holiday: 31st of October 
 The  Mother  Father shall have parenting contact for this holiday every year. 
 During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 


     contact in odd years. 
Begins: Check Beginning Time 


 _____ p.m. on 31st of October  
Ends: Check Ending Time 


 _____ p.m. on 31st of October  
 Beginning of school on 1st of November or, if no school 9:00 a.m. 
 _____ a.m. on 1st of November. 


Thanksgiving Holiday: Fourth Thursday in November 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 
   contact in odd years. 


Begins: Check Beginning Time 
 End of school on last day of classes before the holiday 
 _____ a.m. Wednesday _____ p.m. Wednesday 
 _____ a.m. Thursday _____ p.m. Thursday 


Ends: Check Ending Time 
 Beginning of school on first day of classes after the holiday 
 _____ a.m. Thursday _____ p.m. Thursday 
 _____ a.m. Friday _____ p.m. Friday 
 _____ a.m. Sunday _____ p.m. Sunday 


Hanukkah Holiday: December 
 The  Mother  Father shall have parenting contact for this entire holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact.  The other parent has parenting 
  contact in odd years. 
  Day by day timesharing schedule as follows: 


Day 1:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 2:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 3:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 4:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 5:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 6:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 7:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
Day 8:  Mother ____ a.m. to ______ p.m.  Father ____ a.m. to ______ p.m. 
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Winter Break 
Select A or B 


A. During even numbered years, the  Mother  Father has parenting contact during the half of the 
Winter break that includes Christmas Day.  During odd numbered years, the other parent has the 
half of the Winter Break that includes Christmas Day.


 B. During even numbered years, the  Mother  Father has parenting contact during the first half 
and the other parent shall have the second half of the break.  This is reversed in odd years. 


First half: 
Begins: √ Check Beginning Time 


End of school on last day of classes before the break 
_____ a.m. Saturday morning after the last day of classes 
______a.m. Monday after the last day of classes 


Ends: √ Check Ending Time 
If the break has an odd number of days, at 2:00 p.m. on the day after the midpoint date 


For example if the break is 13 days, the break ends on 13/2 = 6.5, so the first half ends at 2:00 
p.m. on the 7th day.  


If the break has an even number of days, at 8:00 p.m. on the midpoint date  
For example if the break is 12 days, the break ends on 12/2 = 6, so the first half ends at 8:00 p.m. 
on the 6th day.


 Second half: 
Begins: √ Check Beginning Time 


If the break has an odd number of days, at 2:00 p.m. on the day after the midpoint date 
For example if the break is 13 days, the break ends on 13/2 = 6.5, so the first half ends at 2:00 
p.m. on the 7th day.  


If the break has an even number of days, at  8:00 p.m. on the midpoint  date. 
For example if the break is 12 days, the break ends on 12/2 = 6, so the first half ends at 8:00 p.m. 
on the 6th day. 


Ends: √ Check Ending Time 
   Beginning of school on first day of classes after the holiday 
   _____ p.m. the night before classes resume 


 December 24th Holiday: 24th of December 
   The child remains where the Winter Break schedule specifies, OR 
   The parents shall follow the following schedule: 


 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent  


     has parenting contact in odd years. 
Begins: √ Check Beginning Time 


  The child remains where the Winter Break schedule specifies. 
  _____ a.m. on 24th  of December 
  _____ p.m. on 24th  of December 


Ends: √ Check Ending Time 
  _____ p.m. on 24th of December 
  _____ a.m. on 25th of December 


December 25th Holiday: 25th of December 
   The child remains where the Winter Break schedule specifies, OR 


 The parents shall follow the following schedule: 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has  


parenting contact in odd years. 
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Begins: √ Check Beginning Time 
  The child remains where the Winter Break schedule specifies. 
  _____ a.m. on 25th  of December 
  _____ p.m. on 25th  of December 


Ends: √ Check Ending Time 
 _____ p.m. on 25th of December  
 _____ a.m. on 26th of December 


Kwanza  Holiday: December 26/January 1 
 The  Mother  Father shall have parenting contact for this holiday every year 
  During even numbered years, the  Mother  Father has parenting contact.  The other parent has parenting 


  contact in odd years. 
 Day by day timesharing schedule as follows: 
Note: The last day of this holiday may conflict with New Year’s and Winter Break selection. 


Dec. 26: Mother:____ a.m. to ______ p.m.  Father:____ a.m. to ______ p.m. 
Dec. 27: Mother:____ a.m. to ______ p.m.  Father:____ a.m. to ______ p.m. 
Dec .28: Mother:____ a.m. to ______ p.m.  Father:____ a.m. to ______ p.m. 
Dec. 29: Mother:____ a.m. to ______ p.m.  Father:____ a.m. to ______ p.m. 
Dec. 30: Mother:____ a.m. to ______ p.m.  Father:____ a.m. to ______ p.m. 
Dec. 31: Mother:____ a.m. to ______ p.m.  Father:____ a.m. to ______ p.m. 
Jan. 01: Mother:____ a.m. to ______ p.m.  Father:____ a.m. to ______ p.m. 


New Year’s Holiday: December 31 /January 
 The  Mother  Father shall have parenting contact for this holiday every year. 
  During even numbered years, the  Mother  Father has parenting contact. The other parent has parenting 


      contact in odd years. 
Note: This holiday may conflict with the last day of Kwanza. 
Begins: √ Check Beginning Time 


 _____ a.m./ _____ pm New Year’s Eve 
 _____ a.m./ ______p.m. New Year’s Day 


Ends: √ Check Ending Time 
_____ p.m. New Year’s Day 


Mother’s Birthday      Specify Date:_____________________________ 
Begins: √ Check Beginning Time 


_____ p.m. on Mother’s Birthday. 
Ends: √ Check Ending Time 


_____ p.m. on Mother’s Birthday 
 _____ a.m. the day after the Mother’s birthday or at the start of classes the day after the Mother’s 


birthday 


Father’s Birthday   Specify Date:________________________________ 
Begins:√ Check Beginning Time 


 _____ p.m. on Father’s Birthday 
Ends: √ Check Ending Time 


_____ p.m. on Father’s Birthday 
 _____ a.m. the day after the Father’s birthday or at the start of classes the day after the Father’s 


birthday 


Child(ren)’s Birthday 
 The  Mother  Father shall have parenting contact for this holiday every year 
 During even numbered years, the  Mother  Father has parenting contact. The other parent has  


     parenting contact in odd years. 
Begins: Check Beginning Time 


 _____ a.m. Child(ren)’s Birthday (Specify Child(ren)’s Name and Date) 
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 _____ p.m. Child(ren)’s Birthday _____________________________________ 
Ends: Check Ending Time    _____________________________________ 


 _____ a.m. Child(ren)’s Birthday _____________________________________ 
 _____ p.m. Child(ren)’s Birthday ______________________________________ 
 _____ a.m. Child(ren)’s the day after the birthday ______________________________________ 


Other Significant Dates: Date:_________________________  
Begins: __________________________________________________ 
Ends: ____________________________________________________ 


Other Significant Dates: Date: ________________________ 
Begins: __________________________________________________ 
Ends: ___________________________________________________ 


Other Significant Dates Date: _________________________ 
Begins:___________________________________________________ 
Ends: ___________________________________________________ 


EASY REFERENCE CHART:
       Write Father or Mother only in the periods that apply.


                                                         For specific days and times see above. 
Even Years Odd Years Every Year 


Martin Luther King, 
Jr. Day 
Presidents’ Day 
Good Friday -
Easter 
Passover 1st Night 
Passover 2nd Night 
Passover Last Night 
Spring Break 
Memorial Day 
Mother's Day 
Father's Day 
Independence Day 
Labor Day 
Rosh Hashanah 
Yom Kippur 
Columbus Day 
Eid al-Fitr Day 1 
Eid al-Fitr Day 2 
Eid al-Fitr Day 3 
Eid al-Adha Day 1 
Eid al-Adha Day 2 
Eid al-Adha Day 3 
October 31st 
Thanksgiving 
Hanukkah Day 1 
Hanukkah Day 2 
Hanukkah Day 3 
Hanukkah Day 4 
Hanukkah Day 5 
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Hanukkah Day 6 
Hanukkah Day 7 
Hanukkah Day 8 
Winter Break - A 
Winter Break - B 
December 24th 


December 25th 


Kwanza Dec. 26th 


Kwanza Dec. 27Th 


Kwanza Dec. 28th 


Kwanza Dec. 29th 


Kwanza Dec. 30th 


Kwanza Dec. 31st 


Kwanza Jan. 1st 


New Year’s 
Mother’s Birthday 
Father’s Birthday 
Child(ren)’s Birthday 
Child(ren)’s Birthday 
Child(ren)’s Birthday 
Child(ren)’s Birthday 
Child(ren)’s Birthday 
Other Holiday 
Other Holiday 
Other Holiday 


17.   SUMMER TIME SHARING CONTACT √ Check all that apply 
The summer period is defined as starting on the last day of regularly scheduled classes of one  


school year and ending on the first day of regularly scheduled classes of the next school year. 
 The parents will keep the ongoing parent contact schedule during summer breaks. 
 The parents shall equally share the summer period. 


 Every year the minor child(ren) will spend the first half of the summer with:  
 Mother  Father 


 Every year the minor child(ren) will spend the second half of the summer with:  
 Mother  Father 


 The minor child(ren) will spend the first half of the summer in all even numbered years with: 
:  Mother  Father 


 The minor child(ren) will spend the first half of the summer in all even numbered years with: 
:  Mother  Father. 


 If the child(ren) attend camps, the costs and efforts shall be paid by the:    
 Mother _______%.  Father _______%. 
 Parent who maintains the care of child(ren). 
 Parent receiving child support (costs included in guideline calculations). 
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18. VACATION PERIODS√ Check all that apply 
 Either parent may travel with the child(ren) during the parenting contact. 
 Each parent may have ________ consecutive days each year for vacation periods with the minor 


child(ren) each summer break.  Such vacation periods may not interfere with the minor 
child(ren)’s academic calendar and the parents shall not remove the child from school for such 
vacation. 


 All summer vacation periods must be scheduled no later than the Spring Break immediately 
preceding the summer break. 


 Out of state travel:  
 Is permitted when notice is provided to the other parent ________ days in advance.  Such 


notice shall provide the child(ren)’s itinerary, travel mode, address and contact numbers. 
 Is not permitted without the prior written consent of the other parent.  Such consent shall 


provide the child(ren)’s itinerary, travel mode, address and contact numbers. 


 Out of country travel: 
 Is permitted when notice is provided to the other parent ________ days in advance.  Such 


notice shall provide the child(ren)’s itinerary, travel mode, address and contact information is 
provided for each destination of travel.. 


 Is not permitted without the prior written consent of the other parent.  Such consent shall 
provide the child(ren)’s itinerary, travel mode, address and contact numbers. 


 Travel is permitted only to countries that are signatory members of the Hague Convention on 
Civil Aspects of Child Abduction. 


 If the other parent travels to such a country that is not a member of the Hague Convention, 
they shall provide the non-traveling parent an open ended round trip airline ticket in case the 
child(ren) are not returned. 


19. OPTIONAL ITEMS TO CONSIDER 


If the parents wish to add additional items to their parenting plan, please specify below: 


 For Example: 
Names – Do the parents agree that only they are to be called “mother” or “father” or like names? 
Driving – Do the parents agree when the child will drive (cars, motorcycles, ATV’s)? 
Employment – Do the parents consent to employment of the child? 
Passports- Do the parents agree the child(ren) can or cannot get a passport? 
Images of the child(ren) –Are there any restrictions on the child(ren)’s images on internet sites, 


Myspace, Facebook, etc? 
Cosmetic Surgery/Tattoos/Piercing/Body- Do the parents consent to these? 
Extended Family – Do the parents want access for extended family members? 
Special Events – Are there special family events that need to be agreed upon by the parents? 
No Contact – Do the parents want to prevent the child’s contact with any third parties? 


A. Before _________________________________________________________________________ 
the parents must:   Notify the other parent  Agree  Agree in Writing. 


B. Before _________________________________________________________________________ 
the parents must:   Notify the other parent  Agree  Agree in Writing. 


C. Before _________________________________________________________________________ 
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the parents must:   Notify the other parent  Agree  Agree in Writing. 
D. Before _________________________________________________________________________ 


the parents must:   Notify the other parent  Agree  Agree in Writing. 
E. Before _________________________________________________________________________ 


the parents must:   Notify the other parent  Agree  Agree in Writing. 
F. Before _________________________________________________________________________ 


the parents must:   Notify the other parent  Agree  Agree in Writing. 
G. Before _________________________________________________________________________ 


the parents must:   Notify the other parent  Agree  Agree in Writing. 


20. DEPENDENCY EXEMPTION 


The dependency exemption for the minor child(ren) shall be assigned to: 
The Mother 
The Father 
The Mother in even numbered years, and the Father in odd number years 
The Father in even number years, and the Mother in odd number years 
Divided evenly between the Mother and the Father 
Other:_______________________________________________________________________ 


21. OTHER 


PARENT INFORMATION 


PRINT MOTHER’S NAME      HOME PHONE 


STREET ADDRESS       WORK PHONE 


CITY, STATE AND ZIP CODE CELL PHONE 


SUBSTITUTE ADDRESS: CHECK BOX IF YOU _____________________________ 
HAVE WRITTEN SOMEONE ELSE’S ADDRESS  SUBSTITUTE PHONE NUMBER 
BECAUSE YOU FEAR HARASSMENT OR HARM. 


PRINT FATHER’S NAME      HOME PHONE 


STREET ADDRESS       WORK PHONE 


CITY, STATE AND ZIP CODE CELL PHONE 
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 SUBSTITUTE ADDRESS: CHECK BOX IF YOU _____________________________ 
HAVE WRITTEN SOMEONE ELSE’S ADDRESS  SUBSTITUTE PHONE NUMBER 
BECAUSE YOU FEAR HARASSMENT OR HARM. 


By signing this Parenting Plan, I confirm that I have read all of the pages and any attachments, I 
understand it and I believe that it is in the best interest of my child(ren).  I am freely and voluntarily 
entering into this Agreement and I request that the Judge approve it. 


Date Signed: ______________________ _____________________________ 
       Signature of Mother 


Witness      Witness  


Address Address 


STATE OF FLORIDA 
COUNTY OF ___________________ 


I HEREBY CERTIFY that on this day personally appeared before me, an officer duly authorized to administer oaths and take 
acknowledgements, __________________________________(MOTHER’S NAME), to me well known to be the person described in 
or who produced a Florida Driver’s License as identification, who executed the foregoing Parenting Plan and acknowledged before me 
that she executed the same freely and voluntarily and for the purpose therein expressed. WITNESS my hand and official seal in the 
County and state last aforesaid this _____ day of _________________, 2____. 


Notary Seal: 


Notary Signature: ___________________________ 


By signing this Parenting Plan, I confirm that I have read all of the pages and any attachments, I 
understand it and I believe that it is in the best interest of my child(ren). I am freely and voluntarily 
entering into this Agreement and I request that the Judge approve it. 


Date Signed: ______________________ _____________________________ 
       Signature of Father 


Witness      Witness  


Address Address 


STATE OF FLORIDA 
COUNTY OF ___________________ 


I HEREBY CERTIFY that on this day personally appeared before me, an officer duly authorized to administer oaths and take 
acknowledgements, __________________________________(FATHER’S NAME), to me well known to be the person described in 
or who produced a Florida Driver’s License as identification, who executed the foregoing Parenting Plan and acknowledged before me 
that he executed the same freely and voluntarily and for the purpose therein expressed. WITNESS my hand and official seal in the 
County and state last aforesaid this _____ day of _________________, 2____. 


Notary Seal: 


Notary Signature: ___________________________ 
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INTRODUCTION TO MATERIALS AND PRESENTATION 


  


In applying to be a Fellow of the American Academy of Matrimonial Lawyers, an 
applicant appears before a group of Fellows and is given a fact pattern to read. After a few 
minutes reviewing the fact pattern, the applicant is asked questions by the Fellows regarding the 
fact pattern.  


  


In preparing the materials for this presentation, David and I provide the following six 
scenarios for you to review and be prepared to discuss. The benefit is that the scenarios are being 
provided to you before the presentation.  During the presentation, we will discuss these scenarios 
in detail, identify and analyze the issues, discuss the law relating to the issues, and determine the 
answers to the issues, if any answer exists. The presentation will be interactive, so you should be 
prepared to address questions such as: What are the legal issues?  What is the law?  How should 
a judge rule on the issue? Why? What additional facts would change the outcome?  There will be 
a PowerPoint provided at the presentation that you will address each fact scenario. 


 


The materials that follow are purposely not an outline of the law on marital appreciation, 
goodwill, equitable distribution, or similar recitations of “the law.” The materials are fact 
patterns to be read, outlined, studied, and analyzed prior to the presentation.  By doing this ahead 
of time, you will get the most out of the seminar.  Two blank sheets of paper are provided behind 
each fact pattern for you to use.  Laws change, but the ability to identify issues, analyze the 
issues, and reach a conclusion does not change.  


 


The goal is that after the presentation, you will have the tools to identify complex 
classification issues in your cases and be able to come up with strategies to unblend the blended.   


                                                                                      


                  David Manz 


       Alex Caballero 
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FACT PATTERN ONE 


Jesse and Becky met online in April of 2004.  During the summer of 2008, they moved in 
together into Becky’s Palm City home. Becky was a successful certified public accountant and 
Jesse was boat captain for American Yachts.   


The couple loved the beach but hated the commute from Becky’s Palm City home. Thus, 
the couple bought a beach condo in Stuart in May of 2009 for $250,000.00.  The couple took title 
to the beach condo as joint tenants with rights of survivorship. The down payment on the beach 
condo was $60,000.00. The down payment of $60,000.00 and the first principal pay down of 
$30,000.00 were made from Becky’s separate funds.  The sun kissed couple wed in October of 
2009. After their wedding, the couple changed the title of the beach condo to tenants by the 
entirety. Jesse claims the couple never talked about the retitling of the property. Becky claims the 
transfer was to protect the condo from creditors.  There is no reference in the deed to the reason 
for the transfer of the property to the entireties.    


Jesse also owned a home prior to the 2009 marriage, which was a cute starter house in 
downtown Stuart (“Jesse’s starter home”) that he owned as tenants in common with his older, 
more established, brother. Each brother had a 50% interest in the home. After moving in with 
Becky, Jesse used his starter home as a rental property. On the date of marriage in October, 
2009, Jesse’s starter home was valued at $250,000.00 with a $130,000.00 mortgage balance. The 
starter house became a nice income producer and rented out for $1,500.00 a week to snowbirds 
during peak season. Jesse and his brother paid down the mortgage to $100,000.00 and then 
refinanced in 2010 with a new mortgage of $250,000.00 in order to make a down payment of 
$150,000.00 on a 39 ft. Venture boat. At the same time, Jesse bought out his brother’s share of 
the starter house in the sum of $75,000.00 and titled the home exclusively in Jesse’s name.  


In August of 2011 the couple bought a home on Eagle Avenue, Stuart (the “Eagle 
Avenue” home) for the sum of $450,000.00. The Eagle Avenue home was titled from inception 
by the entireties. The down payment was $90,000.00. As part of the down payment, Becky took 
a $30,000.00 loan from her 401(k). The remaining $60,000.00 was obtained from the sale of 
Becky’s Palm City home that she had owned prior to the marriage.  


Becky worked very hard. Alas, Jesse played even harder. Becky became increasingly 
annoyed with Jesse’s frequent fishing trips to the Bahamas with “the guys.” Unsurprisingly, then, 
the parties separated by the end of summer 2012. They remained separated for 6 years. Becky 
then filed a petition for dissolution on August 1, 2018.  


When Becky filed her petition for dissolution of marriage, she simultaneously moved the 
court for an interim partial distribution of the Eagle Avenue home.  In her sworn motion, Becky 
alleged that Jesse had moved back into his starter home, that Becky had moved into the beach 
condo, and that Jesse was not contributing to the bills of the Eagle Avenue home. After a hearing 
on her sworn motion for interim partial distribution, the trial court ordered the sale of the Eagle 
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Avenue. The Eagle Avenue home sold for $600,000.00. After paying back the borrowings and 
other expenses, the sale netted $130,000.00. Each party took a $10,000.00 draw for attorney’s 
fees, leaving a balance of $110,000.00. The trial court gave Becky the first $30,000.00 off the 
top of the net proceeds of $110,000.00, as a special equity to her based on the loan she took from 
her 401(K), and then divided the remaining $90,000.00 equally between the parties.   


The court then found that the beach condo Becky had owned prior to the marriage had a 
fair market value of $320,000.00 and that the net equity was $250,000.00. The trial court 
awarded Becky the first $90,000.00 from the net proceeds as a special equity for her contribution 
of nonmarital funds. The trial court then found that Becky had rebutted the presumption that the 
change in title resulted in a gift to the former husband, awarded one-half of the remaining equity 
to Jesse ($80,000.00), and awarded the condo to Becky. 


The trial court granted Jesse the starter home. At the time of the petition for dissolution, 
the mortgage on Jesse’s starter home had been paid down from $250,000.00 to $225,000.00 and 
the fair market value of the home was $450,000.00.  After awarding Jesse the starter home the 
court then computed the home’s passive appreciation.  The loan to value ratio at the time of the 
marriage ($130,000/$252,000) of .52 was multiplied by the current fair market value, 
$450,000.00, yielding $234,000.00. The current mortgage amount of $225,000.00 was then 
subtracted from that amount, leaving a total passive appreciation of $9,000.00. Becky was 
awarded one half of the total passive appreciation plus $12,500.00 (one half of the total amount 
of the mortgage pay-down from the date Jesse refinanced the home and bought out his brother’s 
interest) for a total of $16,500.00. 
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OUTLINE AND ANALYSIS FOR FACT PATTERN ONE 
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FACT PATTERN TWO1 


Steve is the president and chief operating officer of Company.  He works very hard and is 
critical to the success of Company. He receives an annual salary of $250,000.00 per year. In each 
of the last 3 years he has received a year-end bonus of $750,000.00. 


Company has reported net profits of $100,000.00 in each of the last 3 years. Jane’s CPA has 
valued Company using an earnings approach, and: 


•  Normalized Steve’s annual compensation at $300,000.00 per year; 


• Used $100,000.00 of maintainable annual profits and added annual compensation paid to 
Steve in excess of the normalized compensation ($250,000.00 + $750,000.00 - 
$300,000.00 = $700,000.00) 


• Used normalized profits of $800,000.00 and capitalized it using a capitalization rate of 
20% and determined the fair market value to be $4,000,000.00 ($800,000.00 / .20) 


The Court equitably distributes Company at a value of $4,000,000.00 to Steve and to 
equalize distributes $4,000,000.00 in securities to Jane. 


The Court then finds Jane has a need and Steve has the ability to pay alimony.  Steve’s gross 
income to be $1,000,000.00 per year, determines his net income, and orders Steve to pay Jane 
alimony which is equal to 30% of his net income on the $1,000,000.00 gross income (roughly 
$15,000 per month). 


 Is this an unfair double-dip or blending of the valuation of an asset for equitable 
distribution and determination of income for alimony? 


	


	


	


	


	


	


	


	


	


	
																																																													
1 Based on a fact scenario from a presentation in 2012 regarding double-dipping. 
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OUTLINE AND ANALYSIS FOR FACT PATTERN TWO 
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FACT PATTERN THREE 


Jill and Jack met while buying bottled water in preparations for hurricane season in 1998.  
They both reached for the last 24 pack of Aquafina and their fingers grazed.  Jack chivalrously 
placed the waters into Jill’s cart and the two doomsday preppers fell instantly in love. The parties 
were married 10 short days later. Jill ignored all reasonable advice from her parents who begged 
for the couple to execute a prenup.  After all, they had survived the blackout; wouldn’t their love 
conquer all?   


At the time of their marriage, Jill, an established veterinarian specializing in show horses, 
owned acreage with a substantial home in Wellington (the “Wellington home”) valued at 
$910,000.00.  At the time of the marriage the home had a note and mortgage in the amount of 
$600,000.00. Jack was a ranch hand for a local horse breeder. Jack owned a smaller, more 
modest home in Loxahatchee. Jack moved in with Jill shortly after the blackout.  Jill kindly gave 
him a key to the Wellington home. Jack treated the house as his own. Jill was somewhat more 
ambivalent and confided to her sister that she felt a certain festering resentment at Jack’s sense of 
entitlement to the house, though she never told anyone other than her sister. Jack subsequently 
sold his Loxahatchee home and netted $40,000.00, which he spent on their honeymoon and a 
new airboat.     


Jill continued to work diligently in her veterinarian practice. Shortly after their marriage 
began, Jack lost his job as a ranch hand when his employer’s business went bankrupt. Jack had 
always had a “side job” offering tourists airboat rides. After losing his ranch job, Jack threw all 
his efforts into the airboat tour business, incorporated, and named the company “Crackin’ Jack’s 
Airboat Rides”. Business was slow going at first but picked up after the first six months. Jack 
was incredibly charismatic and fun. The customers loved his authentic cracker personality and he 
made a killing selling discount tours though Groupon. Jack was able to purchase two more 
airboats and he hired three additional tour guides.   


Both Jack and Jill pooled their earnings to pay the monthly mortgage on the Wellington 
acreage home. A couple years into the marriage Jill refinanced the Wellington home and Jack 
signed the promissory note and mortgage. The home was never retitled, however. Using funds 
obtained in the refinancing, Jill purchased a commercial building to house her veterinarian 
practice (“Practice property”). She was able to get a great deal and as the property was 
designated as commercial zoning, she hoped the property would really increase in value quickly.  
Jill paid $60,000.00 for the property and titled it in both her and Jack’s names.   


Prior to the marriage, Jack had purchased a one-half acre piece of property in 
Loxahatchee for the sum of $35,000.00, titled solely in Jack’s name.  During the marriage and as 
his business grew, Jack decided to house his expanding airboat business on this property.   


Jack and Jill’s marriage finally came tumbling down after nine years of marriage. Jill 
desperately wanted to have children, but Jack was too busy chasing gator tail. The Wellington 
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home, including the acreage, was valued at $910,000.00 at the time of marriage and had a 
$600,000.00 note and mortgage. Unfortunately, a few years into the marriage, Cosco was 
approved to build a new store less than a mile from the home and the Wellington home value 
slowly decreased with the change in the area.  At the time of separation, the parties agree that the 
value of the home had decreased to $750,000.00 and the note and mortgage was $500,000.00. 
The Cosco store the opposite effect on the Practice property, which nearly tripled its value by the 
date of separation.  The value at the date of separation was $165,000.00.   


Jack and Jill made a number of improvements to the Loxahatchee property over the 
years, including adding a building which included small bait and tackle shop and a large 
warehouse for working on the airboats.  The value of the Loxahatchee property at the valuation 
date was $135,000.00.     
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OUTLINE AND ANALYSIS FOR FACT PATTERN THREE 
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FACT PATTERN FOUR 


Husband, Steve, and Wife, Jane, are getting divorced and have a final hearing.  In the 
equitable distribution, among other assets and liabilities distributed, Jane is awarded her vehicle 
with a stipulated value of $50,000 which goes on her side of equitable distribution.  There is a 
car loan on the vehicle in the stipulated amount of $40,000 which the court makes Jane 
responsible for and likewise places on her side of the equitable distribution. Assume Steve 
received $100,000 worth of assets in equitable distribution. 


The court then awards Jane $10,000 a month in permanent alimony.  Of this amount 
$1,000 is for Jane’s automobile payment, which is part of her standard of living. 


Is Steve paying the car payment twice, once as equitable distribution and second time as 
alimony if the auto loan is not placed in his column?   


Should the court place the $40,000 car loan in Steve’s column for equitable distribution, 
which would reduce his equitable distribution payment to Jane? 


Asset/Liability Value/Amount Husband Wife 
Car $50,000 $0 $50,000 
Car loan ($40,000) $0 ($40,000) 
Other assets $100,000 $100,000 $0 
Total assets/liabilities $110,000 $100,000 $10,000 
ED Payment  ($45,000) $45,000 
Net worth  $55,000 $55,000 
 


Asset/Liability Value/Amount Husband Wife 
Car $50,000 $0 $50,000 
Car loan ($40,000) ($40,000) $0 
Other assets $100,000 $100,000 $0 
Total assets/liabilities $110,000 $60,000 $50,000 
ED Payment  ($5,000) $5,000 
Net worth  $55,000 $55,000 
 


Asset/Liability Value/Amount Husband Wife 
Car $50,000 $0 $50,000 
Car loan ($40,000) $0 $0 
Other assets $100,000 $100,000 $0 
Total assets/liabilities $110,000 $100,000 $50,000 
ED Payment  ($25,000) $25,000 
Net worth  $75,000 $75,000 
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OUTLINE AND ANALYSIS FOR FACT PATTERN FOUR 
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FACT PATTERN FIVE 


Sarah, a nursing student in her mid-twenties, first spotted Doctor John from across the 
hospital cafeteria.  He was older, but very handsome in a silver fox kind of way.  Sarah later 
discovered he was the hospital’s new Orthopedic Surgeon and she quickly requested a transfer 
into orthopedics.  After negotiating her way onto the orthopedic wing, she began inching her way 
into Doctor John’s pants, I mean heart.   


Doctor John had two children from a prior marriage: Bo, a frat boy with a hefty drinking 
problem, and Jane, a sassy high school senior with a large sense of entitlement.  


After a year of dating, Doctor John and Nurse Sarah tied the knot at a lovely ceremony at 
the Breakers of Palm Beach in front of 300 of their closest family and friends.  Less than a month 
after their marriage, Sarah announced her pregnancy on Instagram.  She quit working three days 
later and began shopping for her dream home.  The couple found and secured Sarah’s dream 
house and jointly titled it in both of their names.   


In 2015, after five years of marriage and two toddlers, Doctor John was starting to 
consider retirement. Sarah grew increasingly concerned with Bo’s rehab bills and Jane’s 
shopping sprees.      


In 2016, Doctor John established the Sarah Smith Robbins Marital Trust (the Trust), an 
irrevocable trust created for the benefit of Sarah and her descendants.  Sarah was named the sole 
trustee and the parties then transferred their home into the Trust. 


Doctor John retired in 2017 and the parties’ marriage completely fell apart by Christmas 
of the same year. After the holidays, Sarah filed her Petition for Dissolution of Marriage.  
Unhappy with Doctor John’s alimony offer, Sarah rolled the dice with the trial court.  The trial 
court held that the dream home was a marital asset subject to equitable distribution.       
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OUTLINE AND ANALYSIS FOR FACT PATTERN FIVE 
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FACT PATTERN SIX 


Husband, Steve, and Wife, Jane, are getting divorced and have a final hearing.  In the 
equitable distribution, among other assets and liabilities distributed, Jane is awarded the marital 
home with a stipulated value of $1,200,000.00 which goes on her side of equitable distribution.  
There is a mortgage on the home in the stipulated amount of $600,000.00 which the court makes 
Jane responsible for and likewise places on her side of the equitable distribution. Assume Steve 
received $700,000.00 worth of assets in equitable distribution. 


The court then awards Jane $10,000.00 a month in permanent alimony.  Of this amount 
$3,000.00 is for Jane’s mortgage payment, which is part of her standard of living. 


Is Steve paying the mortgage payment twice, once as equitable distribution and second 
time as alimony if the mortgage is not placed on his column?  


Should the court place the $600,000.00 mortgage in Steve’s column for equitable 
distribution, which would reduce his equitable distribution payment to Jane? 


Asset/Liability Value/Amount Husband Wife 
Home $1,200,000 $0 $1,200,000 
Home Mortgage ($600,000) $0 ($600,000) 
Other assets $700,000 $700,000 $0 
Total assets/liabilities $1,300,000 $700,000 $600,000 
ED Payment  ($50,000) $50,000 
Net worth  $650,000 $650,000 
 


Asset/Liability Value/Amount Husband Wife 
Home $1,200,000 $0 $1,200,000 
Home Mortgage ($600,000) ($600,000) $0 
Other assets $700,000 $700,000 $0 
Total assets/liabilities $1,300,000 $100,000 $1,200,000 
ED Payment  $550,000 ($550,000) 
Net worth  $650,000 $650,000 
 


Asset/Liability Value/Amount Husband Wife 
Home $1,200,000 $0 $1,200,000 
Home Mortgage ($600,000) $0 $0 
Other assets $700,000 $700,000 $0 
Total assets/liabilities $1,300,000 $700,000 $1,200,000 
ED Payment  $250,000 ($250,000) 
Net worth  $950,000 $950,000 
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OUTLINE AND ANALYSIS FOR FACT PATTERN SIX 
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