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Objectives 

n  Ways to preserve alimony deductions for the last months 
of 2018 and forward into 2019 

n   Projecting what alimony might look like in the world of 
alimony no longer being deductible by the payor and 
includable to the recipient. 

n   Identify potential complications on pending divorce 
matters which will not be finalized by the end of 2018. 

n   How to protect your clients in this time of uncertainty 
regarding the application of the new tax rules. 
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Where are we with the Rollout? 

n  Tax professionals busier than ever 
n  Internal Revenue Code still incorporating the changes 

n  The repeal of deductible alimony is estimated to increase 
tax revenue by approximately $6.9 billion over 10 years.1 

 
 
1 KPMG- New Tax Law (H.R.1)-Initial Observations, December 22, 2017 
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DID YOU KNOW?? 
 

 

 

 

 

n  Derived from the Statistics of Income Division. 

n  Source: Statistics of Income – 2016 Individual Income Tax Returns 
Line Item Estimates.  Internal Revenue Service Washington DC 

Taypayers Reporting Receipt of Alimony 375,626  to 455,404  

Taypayers Reporting Payment of Alimony 544,043  to 628,463  

(168,417) (173,059) 
-31% -28%

Range Represents a 95% 
confindence interval

Difference

* 95% confidence interval: The confidence intervals correspond to the 
   estimates for all individual income tax returns filed for Tax Year 2016
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Intent of the Provision 

n Gould v. Gould 245 U.S. 151 (1917) 
n  Court held income used for alimony payments is taxed at 

the rates applicable to the payor spouse rather than the 
recipient spouse. 

n  Katherine Gould during her life would receive a monthly 
sum of $3,000 for her maintenance and support. 

n  Alimony paid to a divorced wife under a decree of court 
does not fall fairly within any of the terms defining 
income. 

n  Court saw permanent alimony as a portion of the 
husbands estate to which the wife is equitably entitled 
than as strictly a debt. 
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Tax Reform Overview (cont.) 

Sunset Tax Years After 
December 31, 2025 

 

n  Tax Rate Changes 

n  Suspension of Personal Exemption 

n  Increase in Standard Deduction 

n  Changes to Child Tax Credit 

No Sunset Provision 

(Permanent until next tax overhaul) 

 

n  Taxable/Deductible Alimony 

n  Change to Corporate Tax Rate  
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Child Tax Credit 
n  Child Tax Credit – 2017 

n  Current law allows $1,000 per 
qualifying child (Under age 17) 

n  Reduced by $50 for each 
$1,000 over AGI of $75,000 for 
single or HoH, $110,000 for 
MFJ, and $55,000 for MFS 

n  Refundable up to 15% of 
earned income over $3,000 

n  Child Tax Credit – 2018 
n  Increases to $2,000 per 

qualifying child (Under age 17) 
n  Refundable amount limited 

$1,400 per child 
n  Qualifying children’s SSNs 

must be provided  
n  $500 non-refundable credit for 

qualifying dependent 
n  Reduced by $50 for each 

$1,000 over AGI of $400,000 
and $200,000 for all other 
taxpayers 
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Dependent Care Credit 
n  Purpose:  To claim a nonrefundable credit for a % of their 

dependent care expenses that enable them to work. 

n  Maximum eligible expenses is $3,000 for one dependent and 
$6,000 for two or more dependents. 

n   The credit is based on qualifying dependent care expenses 
multiplied by a range of 20% to 35% depending on taxpayers 
Adjusted Gross Income. 

n  Dependents must be under the age of 13. 

n  Day Camp is a qualifying expense, Overnight camp is not a 
qualifying expense. 
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Alimony Tax Deduction  
n  Overview 

n  Congress first granted alimony special tax treatment in the Revenue 
Act of 19421.  Prior to the 1942 legislation, alimony was neither 
deductible to the payor nor includible as part of the payee’s taxable 
income.  By 1954, the Internal Revenue Code contained two key 
provisions that granted alimony the tax treatment that the TCJA has 
repealed.  Section 215 deemed alimony payments deductible to the 
payor and Section 71 deemed alimony includable in the taxable of the 
recipient.  With the permanent repeal of the alimony tax deduction 
enshrined in the TCJA, alimony has returned to its pre-1942 status. 

n     Key Triggers: 
n  Effective Date 
n  Modifications after Effective Date 
 

1. Section 210, Revenue Act of 1942. 
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Alimony prior to TCJA 

n  Section 71(b) of the Internal Revenue Code 
n  Payment in cash 
n  Such payment is received by a spouse under a divorce or 

separation instrument 
n  The divorce or separation instrument does not designate 

such payment as payment which is not includible in gross 
income under this section and not allowable as a 
deduction under section 215 

n  Payee souse and the payor spouse are not members of 
the same household at the time such payment is made 

n  No liability to make any such payment after the death of 
the payee spouse. 
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Effective Date 

Alimony paid under “a divorce or separation instrument” 
executed after December 31, 2018 is no longer 
deductible by the payee nor includible as part of the 
recipient’s taxable income.  

 Alimony payments made pursuant to a divorce or 
separation instrument executed on or before December 
31, 2018 will retain their tax deductible status after the 
effective date of the repeal. 
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Modifications after December 31, 2018 

n  An alimony obligation modified on or after January 1, 
2019, and which was instituted by a divorce or 
separation instrument executed on or before 
December 31, 2018, will lose its deductible status only 
if the modification expressly adopts TCJA treatment. 

n  Opt In Provision 
n  Modifications to an existing executed instrument must 

“Opt-in” to make the alimony modification non-deductible. 
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Divorce or Separation instrument 

n   The TCJA defines the phrase “divorce or separation 
instrument” as meaning the following1: 
n  A decree of divorce or separate maintenance or a written 

instrument incident to such a decree; 
n  A written separation agreement; or 
n  A decree (not described in clause (i)) requiring a spouse 

to make payments for the support or maintenance of the 
other spouse. 

n  This is the exact same language in Sec 71 of IRC 

 

1. Section 11051(3), TCJA; IRC Sec. 121(d)(3)(C ). 
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Examples of Divorce or separation instrument 

In Massachusetts, a “divorce or separation instrument” 
includes: 

n  a temporary order; 
n  a divorce judgment; 
n  a written separation agreement.   
n  Whether the phrase also contemplates a marital or pre-

marital agreement remains to be seen. 
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Preserving Alimony Deductible/ Includable 

n  Signed/Executed Separation or Divorce Instrument 
before December 31, 2018 

n  Identify the intent of the parties 

n  Define and identify “Alimony” in the instrument 
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Persevering  
After the Deduction is Gone 
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Simple Example 

n  Divorcing Couple: 
n  Spouse #1 earns: $75,000 
n  Spouse #2 earns:  $350,000 
n  Alimony award $89,375 (32.5% of difference) 
n  Other Factors: 

n  Residence to be maintained by Spouse #1 
n  Real estate taxes $8,000 
n  Mortgage Interest $15,000 
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Tax Times when things are good 

Married
Combined 

2017
Total Income 425,000      

FICA and Medicare 20,049        
Federal Income Tax 109,800      
Total Taxes 129,849      
Avail Income after Taxes 295,151      
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What could have been: 

Married

S#1 S#2
Combined 

2018
Combined 

2017
Total Income 164,375    260,625    425,000    425,000      

-             
FICA and Medicare 5,738        14,311      20,049      20,049        
Federal Income Tax 27,740      62,700      90,440      109,800      
Total Taxes 33,478      77,011      110,489    129,849      
Avail Income after Taxes 130,897    183,614    314,511    295,151      

42% 58% 100%

Deductible Alimony - 2018
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Reality of tax reform 

Before: Deductible Alimony 
Total allocation of Income 
available after taxes  

After: Non-Deductible Alimony 
Total allocation of Income 
available after taxes  

S#1 S#2
Combined 

2018 S#1 S#2
Combined 

2019
Total Income 164,375    260,625    425,000    164,375 260,625    425,000 

FICA and Medicare 5,738        14,311      20,049      5,738     14,311      20,049   
Federal Income Tax 27,740      62,700      90,440      6,940     94,000      100,940 
Total Taxes 33,478      77,011      110,489    12,678   108,311    120,989 
Avail Income after Taxes 130,897    183,614    314,511    151,697 152,314    304,011 

42% 58% 100% 50% 50% 100%

Deductible Alimony - 2018
Non Deductible Alimony 2019 

(assume tax rates don't change)
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Adjustment needed 

Original  Deductible 
Alimony 

 
$89,375 or 32.5% of the 

difference in income 

Adjusted 
Nondeductible Alimony 

 
$65,363 or 24% of the 
difference in income 

S#1 S#2
Combined 

2018 S#1 S#2
Combined 

2019 S#1 S#2
Combined 

2019
Total Income 164,375    260,625    425,000    164,375 260,625    425,000 140,363 284,637 425,000 

FICA and Medicare 5,738        14,311      20,049      5,738     14,311      20,049   5,738     14,311   20,049   
Federal Income Tax 27,740      62,700      90,440      6,940     94,000      100,940 6,940     94,000   100,940 
Total Taxes 33,478      77,011      110,489    12,678   108,311    120,989 12,678   108,311 120,989 
Avail Income after Taxes 130,897    183,614    314,511    151,697 152,314    304,011 127,685 176,326 304,011 

42% 58% 100% 50% 50% 100% 42% 58% 100%

Deductible Alimony - 2018
Non Deductible Alimony 2019 

(assume tax rates don't change)
Non Deductible Alimony 2019 

(assume tax rates don't change)
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n  Traditional Alimony at 32.5 % of difference, resulted in 50% of 
combined income to recipient. 

n  Adjustment needed, recognized total income available after taxes 
decreases. 

n  Equalizing Payment results in support percentage decreasing to 
24%.  

Adjustment needed 



CONFIDENTIAL 

23   |   edelsteincpa.com 

Income by Payor only
Payor files Single, Receipient files HOH

30% 32.5% 35%

100,000$      26% 28% 30% Corresponding
200,000$      26% 28% 30% Non-Deductible 
300,000$      25% 26% 28% Alimony %
400,000$      24% 26% 27% Maintaining same %
500,000$      24% 25% 27% of after tax income 
750,000$      22% 24% 25% with deductible alimony

1,000,000$   22% 23% 25%
Annual Income - One Party Wage Earner orther 

Annual 
Income

Deductible Alimony %

Illustrative Chart of Current Deductible Alimony v.
                           Non - Deductible Alimony
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Concluding Thoughts 
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Transition: Pending in 2018 Final 2019 

n  If there is an executed instrument which preserved the 
deductibility and taxable inclusion of alimony 
 

n  Then to preserve the alimony deduction / taxable 
amount the final decree should: 
n  Consider recognition of the executed instrument 
n  Identifies any modification to the executed instrument 
n  NOT opting in to the TCJA of 2017 
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If you are still uncertain: 

n  Curative Language 
n  Drafting language in the event the intent of the parties and 

executed agreement is not allowed. 

n  Option for a private letter ruling 

n  Look to case law for needs/ability to pay analysis   
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Protecting  “Just in Case”? 
Examples of Curative Language 

The follow Curative Language has been 
provided with permission from Attorney 

Michael Flores, Esq. 
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Illustrative Language Continued 
“This Agreement has been executed prior to the effective date of the 
Tax Cuts & Jobs Act of 2017 (“TCJA”), with the mutual intent of the 
parties that the alimony payments provided by this Exhibit shall be 
deductible to the payor under IRC Sec. 71 and taxable to the 
recipient under Sec. 215.  If the alimony payments should be 
modified hereafter by an agreement or court order subsequent to 
the effective date of the TCJA, the parties agree that they shall NOT 
elect to apply the TCJA to the alimony payments made after such 
modification.  The parties intend and agree that all alimony 
payments made pursuant to this divorce instrument, and any 
modification of its alimony provisions, shall continue to be treated as 
“alimony” under IRC Sec. 71 and 215, if eligible in all other respects. 
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Illustrative Language Continued 
If the payor’s alimony tax deduction should be disqualified, as a 
result of a final and binding judicial or administrative determination, 
or because of a subsequent change to the governing law or its 
authoritative interpretation, the amount of alimony shall be reduced 
by an amount equal to the payor’s intended tax benefit, effective on 
the earliest date in which the deduction is disqualified.  The payor’s 
intended tax benefit shall be calculated by a certified public 
accountant using the “with-and-without” method to measure the 
individual income tax payable by the payor with and without the 
Sec. 71 alimony tax deduction.   
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Illustrative Language Continued 

n  If the treatment of alimony is disqualified, then either 
the Husband or the Wife may seek to modify the 
support the Husband is obligated to pay the Wife 
pursuant to the provisions of Exhibit X.  Any 
adjustment shall be retroactive effective the earliest 
date in which the alimony deduction is disqualified.  

n  The provisions set forth in Paragraph X above shall 
survive entry of the judgment of divorce nisi and shall 
not be modifiable.  The remaining provisions of this 
Exhibit regarding the amount and duration of alimony 
shall merge with the judgment and shall be modifiable. 
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 Thank you 
 

 Questions? 
 
 

 

 

 


