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CHAPTER 10 

Child Support and Alimony 

Scope Note 

This chapter acquaints the reader with the strategies, best prac-

tices, and procedures inherent in determining and obtaining the 

appropriate amount of child support and alimony for a client. The 

reader is introduced to Massachusetts and federal authority for 

providing child support and alimony as well as the laws sur-

rounding enforcement and prosecuting nonsupport. 

§ 10.1 INITIAL DISCUSSION WITH CLIENT 

One of the first concerns for any client is how much child support or alimony he 

or she will have to pay to the other spouse or how much he or she will receive 

from the other spouse. Regardless of which party you represent, financial con-

cerns will be high on your client’s list, particularly if there are children involved. 

You should know quickly the number of children, their ages, and their school 

status. Also, if a child or a spouse has special needs, you should learn at least 

some basic facts about those needs and their cost. In your initial discussion 

about support—the interaction of child support and alimony and the Massachu-

setts laws that govern these orders—you should make sure you have the most 

important tool in your arsenal: your client’s financial statement, as well as his or 

her spouse’s. When determining the amount of support, it is crucial to know how 

much income each party generates annually from all sources and the cost of 

each party’s lifestyle. 

§ 10.2 CHILD SUPPORT 

§ 10.2.1 Statutory Authority for Ordering Child Support 

Child support can be ordered by the Probate and Family Court as a temporary 

order during the pendency of divorce or separate support proceedings, pursuant 

to G.L. c. 208, § 19, and as part of a judgment of divorce nisi under G.L. c. 208, 

§ 28. Although there are other statutory bases for an order of child support, be-

cause you are dealing with a divorce, it is simpler to limit your discussion with 

your client to the court’s authority in connection with divorce proceedings. 
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The court can order child support pursuant to either a temporary order or a 

judgment of divorce. Most often, child support orders are sought at the time the 

parties separate. When the divorce becomes final, these temporary support or-

ders may be changed due to changes in the parties’ incomes, including alimony 

income, or the children’s situation. By statute, support can be ordered 

• for a child under the age of majority—age eighteen; 

• for a child who has reached age eighteen but is not yet twenty-

one, is domiciled with a parent, and is principally dependent on 

that parent for support; or 

• until a child domiciled with a parent and who is dependent on that 

parent due to enrollment in an educational program reaches the 

age of twenty-three or graduates from college, whichever is the 

earlier to occur. 

G.L. c. 208, § 28; G.L. c. 209C, § 9; G.L. c. 209, § 37. In special circumstances, 

the court can order support for an adult child with a disability, even one who 

has reached twenty-three years of age. See Feinberg v. Diamant, 378 Mass. 131, 

132–34 (1979). But see Vaida v. Vaida, 86 Mass. App. Ct. 601 (2014) (holding 

that postminority support is unavailable to an adult child who is not an incapaci-

tated person placed under guardianship). 

Child support can also be ordered to address the needs of children pursuant 

to G.L. c. 208, § 34, which gives the court authority to consider the current and 

future needs of dependent children of the marriage when determining an equita-

ble division of property. For example, in the case of Passemato v. Passemato, 

the court had authority to establish a college trust fund out of funds currently 

available to the wife, due to her documented inability to conserve her assets. 

Passemato v. Passemato, 427 Mass. 52, 57 (1998). 

When you discuss the issue of child support with your client, point out that 

Section 28 provides that the judgment of divorce must include provisions relat-

ing to the care, custody, and maintenance of the minor children. The court must 

apply the guidelines to determine the correct amount of child support, unless the 

court specifically enters findings supporting a deviation. The court may also order 

the child support payor to provide health insurance for the child(ren). 

§ 10.2.2 The Massachusetts Child Support Guidelines 

in General 

It may be helpful to your client to provide the background of the Massachusetts 

child support guidelines. While there are no national standards for determining 

child support, federal law has required since 1987 that all states establish child 

support guidelines for judges to use when ordering child support. Federal law 

mandates that these guidelines must 
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• be based on specific descriptive and numeric criteria, 

• take all earnings and income of the noncustodial parent into 

consideration, and 

• address how the parents will provide for the child’s health care 

needs through health insurance coverage and/or cash medical 

support. 

45 C.F.R. § 302.56(c). In Massachusetts, the guidelines are promulgated by the 

chief justice of the trial court. They are reviewed and revised, taking into con-

sideration various economic data relating to the costs of raising children, at least 

once every four years (in accordance with federal regulations) to make sure their 

implementation results in appropriate child support awards. 

The 2013 child support guidelines were recently reviewed by the 2016–

2017 Child Support Guidelines 2012 Task Force, and the revised guidelines be-

come effective on September 15, 2017 (see Exhibit 10A). The most significant 

changes to the guidelines, as recommended and explained in the Final Report of 

the 2016–2017 Task Force: Report of the Task Force for the 2016–2017 Quad-

rennial Review of the Massachusetts Child Support Guidelines Quadrennial 

Review (June 2017) (see http://www.mass.gov/courts/docs/child-support/2017-

child-support-guidelines-task-force-report.pdf) include the following: 

• The minimum support order was raised from $18.46 per week to 

$25.00 per week. The presumptive minimum support amount ap-

plies to combined income under $115.00 per week. 

• The parenting time/child support calculation for parenting time that 

was more than one-third but less than 50 percent, which was in-

serted for the first time into the 2013 guidelines was deleted. 

• The limitations on the deduction of other support from gross in-

come when making certain calculations related to parenting time 

were deleted as erroneous. 

• An additional adjustment for health and child care costs was add-

ed in an effort to address these significant cost in a more equitable 

way. The adjustment is capped at 15 percent of the child support 

order to avoid excessive offset. The guidelines worksheet was 

reformatted to calculate the new adjustment for child care and 

health care coverage costs. 

• The amount of presumptive support for children age eighteen or 

older was reduced by 25 percent 

• A new section was added to address concerns related to contribu-

tion to postsecondary educational expenses. Language was incor-

porated which caps a parent’s court-ordered contribution to 

postsecondary educational expenses at 50 percent of the under-

graduate in-state resident costs of the University of Massachu-
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setts—Amherst. The court must make written findings if ordering 

a parent to contribute more than this amount related to the par-

ent’s ability to pay the higher amount.  

• No specific guidance was provided as to how to calculate alimony 

and child support in cases where both types of support may be ap-

propriate. 

In general, the 2017 guidelines amounts are similar to the 2013 guidelines 

amounts at all income levels, however, child care and health insurance costs 

have a more measurable impact on the order for the parent paying these costs. A 

payor with high health insurance and/or child care costs will generally have a 

lower order under the 2017 guidelines and a recipient bearing high child care or 

health insurance costs will generally have a higher order. 

Give your client a copy of the guidelines so he or she can follow your dis-

cussion of the factors involved and how you calculated the amount of child 

support due in his or her case. You should explain that there is a rebuttable pre-

sumption that the guidelines amount will be applied; indeed, the court must 

make specific written findings to support any deviation from the amount re-

quired under the guidelines. The formula takes into account the number of chil-

dren, ages of the children (over eighteen v. under eighteen), considers all of the 

gross income of both the payor and the recipient, and uses a percentage of in-

come to determine support. Other important factors to consider when calculating 

support are 

• custody and the parenting plan, particularly whether there is 

shared physical custody; 

• which parent provides health, dental, and vision insurance and the 

cost of insurance for the parent, child(ren) and any other individ-

ual(s) not covered by the order; 

• child care costs, if any; 

• other support orders and obligations, including hypothetical or-

ders for a child not covered by the order residing with a parent; 

• child-related expenses, including costs of travel for parenting 

time, e.g., if one parent lives out of state (which can be a basis for 

deviation from the guidelines); and 

• the possibility of attribution of income where one party is unem-

ployed or underemployed. 

All these issues, and more, are discussed in the guidelines. It is important, there-

fore, that you have a complete picture of the pertinent facts of your client’s case 

when you calculate support under the guidelines and determine whether it would 

be appropriate to seek a deviation. 
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§ 10.2.3 Defining “Income” Under the Guidelines 

(a) Breadth of the Definition 

Most important: in determining support, Massachusetts defines income very 

broadly as “gross income from whatever source,” regardless of whether the in-

come is reported to or recognized by that state or federal taxing authority. In-

come from pensions, unemployment compensation, capital gains (to the extent 

they are a regular source of income), trusts, lottery or gambling winnings, net 

rent, commissions, bonuses, severance pay, dividends, interest, rental income, 

unreported and nontaxed income, and more are grist for the mill when it comes to 

child support. Income also includes tips and income from assets owned prior to the 

marriage if such income is still received. If a party asks whether certain earnings 

are considered “income” for child support purposes, 99.99 percent of the time 

the answer is “yes.” 

(b) Income from Overtime and Secondary Jobs 

What if a party decides to work extra hours to be able to make his or her child 

support payment without compromising his or her lifestyle? The guidelines are 

relatively sympathetic. They permit the court to disregard all or some of the in-

come earned by a party’s overtime or a secondary job—even if the overtime 

income was earned prior to the entry of the order—provided that the court first 

consider various factors, including 

• the history of the income, 

• the expectation that the income will continue to be available, 

• the needs of the parties and the children, 

• the impact of the overtime on the parenting plan, and 

• whether the extra work is a requirement of the job. 

The guidelines are even more favorable to payors if a second job or overtime is 

assumed for the first time after the entry of the original child support order. In 

such instances, there is a presumption that the secondary job or overtime income 

will not be considered in a future support order. Dissuade clients facing hefty 

child support obligations from taking on a second job immediately, i.e., prior to 

the entry of an initial support order. 

(c) Self-Employment, Unreported, and Other Income 

The guidelines pay particular heed that income earned from self-employment or 

other types of income are susceptible to potential manipulation, e.g., rent, royal-

ties, proprietorship of a business, joint ownership of a partnership, or a closely 
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held corporation. Income in this context is specifically defined as “gross receipts 

minus ordinary and necessary expenses required to produce income.” The guide-

lines mandate that income and business expenses from self-employment or the 

operation of a business be “carefully reviewed” in determining the gross income 

from which to calculate child support. The court has the authority to increase 

gross income by certain deductions or other adjustments taken for tax purposes. 

In practice, the court will question any so-called business expenses that provide 

a personal benefit that is not available to the other parent—for example, meals 

and entertainment costs are often added back to the payor’s gross income for the 

purpose of determining child support. Advise your self-employed clients to be 

prepared to defend the legitimate business purpose of any such deductions. 

You should advise your clients early and often that child support is not 

based solely on income reported on tax returns. The guidelines specifically permit 

that 

[w]hen the Court finds that either parent’s gross in-

come, in whole or in part, is undocumented or unre-

ported for tax or other governmental purposes, the 

Court may reasonably impute income to the parent 

based on all the evidence submitted, including but not 

limited to evidence of the parent’s ownership and 

maintenance of assets, and the parent’s lifestyle, ex-

penses, and spending patterns. Expense reimburse-

ments, in-kind payments or benefits received by a 

parent, personal use of business property, and pay-

ment of personal expenses by a business in the course 

of employment, self-employment, or operation of a 

business may be included as income if such payments 

are significant and reduce personal living expenses. 

In circumstances where the Court finds that a parent 

has unreported income, the Court may adjust the 

amount of income upward by a reasonable percentage 

to take into account the absence of income taxes that 

normally would be due and payable on the unreport-

ed income.” 

Mass. Child Support Guidelines I-D (2017). 

However, litigating the issue of unreported income before the court is often 

not the preferred approach because the majority of divorcing spouses have filed 

joint income tax returns and obtaining “innocent spouse” protection is never 

easy. In these cases, consider retaining a mediator or arbitrator jointly with the 

opposing party to tackle tough issues pertaining to unreported income and help 

the parties reach a mutually acceptable separation agreement; there are many 
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retired Probate and Family Court judges who are well versed in disputes relating 

to unreported income and provide such services. 

§ 10.2.4 Calculating Child Support 

Armed with the guidelines worksheet that must be prepared in all cases where 

child support is requested (see Exhibit 10B), take your client step-by-step 

through the child support guidelines’ calculation. The minimum presumptive 

amount of child support, even for payors with zero income, is $25.00 per week. 

The guidelines are calculated up to a maximum combined available gross in-

come of the parties of $250,000. However, they provide instructions for cases 

where the combined gross income of the parents is in excess of $250,000. In 

those cases, “the guidelines should be applied on the first $250,000 in the same 

proportion as the recipient’s and payor’s actual income as provided on line 2h of 

the guidelines worksheet.” Mass. Child Support Guidelines II-C (2017). The 

support awarded at the $250,000 level is the minimum presumptive ordered 

amount and the support obligation for the portion of combined available income 

that exceeds $250,000 is determined in the court’s discretion. In many cases, 

support paid in excess of $250,000 will be paid as a form of alimony and is 

therefore taxable to the recipient, or may be used to help pay for specific child-

related expenses such as the child’s activities, camp, tutors, or other needs. 

When dealing with combined income above $250,000, it is important to utilize 

the specific facts of your case when advocating for the amount of support to be 

paid, such as the needs of the children, lifestyle, a significant disparity in income 

between households after base support is paid, as there is no one rule as to how 

to calculate support above the maximum level. 

§ 10.2.5 Impact of Shared or Split Custody on Child 

Support 

The guidelines are based on the child(ren)’s having a primary residence with one 

parent and spending approximately one-third of the time with the other parent. 

In such cases, the “full” guidelines amount will typically enter. What happens if 

the payor parent spends less than one-third of the time with the children? Your 

client should request, or be prepared to defend, an upward adjustment to the 

amount provided under the guidelines, as the guidelines explicitly authorize such 

an increase. In those cases, your request for an upward adjustment should in-

clude proposed findings of fact that provide the rationale for the adjustment and 

how it would further the children’s best interests. 

What happens when the parties to a divorce share physical custody of the 

children? In cases where the parties share the financial responsibility and parent-
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ing time for the children equally or approximately equally, the child support is 

determined by calculating the guidelines twice—first with one parent as the re-

cipient and second with the other parent as the recipient. The difference in the 

calculations is paid to the parent with the lower weekly support order. 

The 2013 guidelines provided for a third option, where parenting time was 

shared in a proportion greater than one-third but less than 50 percent. However, 

the 2017 task force determined that this approach led to more “increased litiga-

tion and acrimony between parents, shifted the focus of the parenting plan that is 

in the best interest of the children to a contest about a parenting plan that at-

tempts to reduce a child support order and failed to create consistency.” Mass. 

Child Support Guidelines Commentary 2017—§ II-D. However, in situations 

where the parenting plan may not be exactly shared, but is far more than a tradi-

tional one-third to two-thirds schedule, deviation may be appropriate and should 

certainly be argued if the circumstances of the family require it. 

What happens in those cases—however rare—where parents split physical 

custody of their children, e.g., two children live with the mother and one child 

lives with the father? Again, the guidelines must be calculated twice—first with 

one parent as a recipient using the number of children in his or her care and then 

with the other parent as recipient using the number of children in his or her care. 

The difference in the calculations will be paid to the parent with the lower weekly 

support amount. 

§ 10.2.6 Age of the Children 

What about support for children who are not exactly “children” any longer? 

First, children under eighteen and children over eighteen are addressed different-

ly in the 2017 guidelines, specifically in that a 25 percent reduction is applied to 

the calculation for children over eighteen. If children are over the age of eight-

een and not attending high school, the court still has discretion in awarding child 

support pursuant to G.L. c. 208, § 28 (as well as G.L. c. 209C, § 9 and G.L. 

c. 209, § 37). The idea of paying ongoing child support, while paying tens of 

thousands of dollars for a child’s tuition, room, and board at college, is mind-

boggling, if not downright panic inducing for many parents. You should remind 

your client that, while the court has discretion in ordering support and/or college 

contribution, the 2017 guidelines provide that: 

No parent shall be ordered to pay an amount in ex-

cess of fifty percent of the undergraduate, in-state 

resident costs of the University of Massachusetts-

Amherst, unless the Court enters written findings that 

a parent has the ability to pay a higher amount. Costs 

for this purpose are defined as mandatory fees, tui-



CHILD SUPPORT AND ALIMONY § 10.2 

5th Edition 2017 10–9 

iManageDB1\099998\999986\2778479.v1-9/1/17 

tion, and room and board for the University of Mas-

sachusetts-Amherst, as set out in the “Published An-

nual College Costs Before Financial Aid” in the Col-

lege Board’s Annual Survey of Colleges. This section 

applies to all orders requiring parental contribution to 

post-secondary educational expenses, regardless of 

where the child resides or attends school. 

Mass. Child Support Guidelines II-G (2017). Even with this limitation, the court 

is nonetheless required to consider specific factors, including “the reason for the 

continued residence with and dependence on the Recipient, the child’s academic 

circumstances, living situation, the available resources of the parents, the costs 

of post-secondary education for the child, the availability of financial aid and the 

allocation of those costs, if any, between the parents.” While there is no formal 

presumption that a parent must contribute to college costs, such contribution is 

frequently ordered (at least in cases where the parties enjoy middle- and upper-

middle-class incomes and lifestyles). However, the court must consider any or-

dered college contribution when making a determination as to an ongoing child 

support order, and, in many cases, the college contribution is grounds for reduc-

ing or terminating the weekly support payment. 

§ 10.2.7 Health Insurance and Uninsured Medical 

Expenses for Children 

When the court makes an order for child support, it must simultaneously deter-

mine whether health insurance is available through an employer or “otherwise 

available at a reasonable cost” that may be extended to cover the child; if it is 

available, the court must include in its order the requirement that the payor ob-

tain or maintain the insurance for the children. Health care coverage is deemed 

“available at a reasonable cost” if it is available through an employer. However, 

the cost may be deemed “unreasonable” if it creates an “undue hardship” on the 

payor. 

A client may balk at having to pay a significant amount of child support 

when already paying mightily for a family health insurance plan to cover the 

parties’ children. Remind your client that the cost of health insurance is effec-

tively shared between the divorcing parents, and particularly so under the 2017 

guidelines which include a two-step analysis related to health insurance costs. If 

the custodial parent pays for individual or family health insurance out-of-pocket, 

that cost is deducted from his or her gross income in computing the child sup-

port guidelines. If the obligor parent pays for individual or family health insur-

ance out-of-pocket, then he or she similarly deducts the cost from his or her 

gross income. Each party may also deduct from his or her gross income the rea-
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sonable cost actually paid by that party for dental and vision insurance to insure 

the children covered by the order. However, the court has discretion whether to 

allow all or some of the deduction where the additional cost of coverage for a 

person or a child not covered by court order unreasonably reduces the amount of 

child support. After the deduction from gross income, the guidelines provide for 

a second step by which the parties share the total health care costs for both par-

ents in proportion to their income available for support. This adjustment is 

capped, in either direction, at 15 percent of the child support order. 

In some instances, however, the overwhelming cost of health insurance may 

make it nearly impossible for a parent to pay guidelines-level child support. The 

2017 guidelines provide a remedy for the parent struggling under such a bur-

den—namely, the fact that a parent “has extraordinary health insurance expenses” 

is a specified ground for deviation from the guidelines. If your client is seeking a 

deviation from the guidelines on the basis of extraordinary health insurance ex-

penses, you should attach to any such motion evidence of the cost of such health 

insurance for the children (and/or the other spouse) and proof of actual payment 

of this cost. 

The recipient parent is responsible for the first $250 of routine uninsured 

medical, dental, and vision expenses for all children, per year. Any costs there-

after will be allocated either by court order without adjustment to the base child 

support order or by agreement between the parties. In light of this sharing of 

expenses, remind your client to save all receipts and proof of payment so he or 

she can obtain appropriate reimbursement. Extraordinary expenses such as or-

thodontia or therapy are not provided for in the guidelines. Again, the parties can 

agree to share these costs, or a court may have to determine who pays and how 

much. If such expenses are allocated to the parent also paying support, the court 

may consider a reduction in the support order. 

§ 10.2.8 Attribution of Income 

The guidelines and Massachusetts case law permit the court to attribute income 

to a party if the court makes a determination that the party is unemployed or 

underemployed or earning less than his or her training, education, and work 

history would indicate. See Schuler v. Schuler, 382 Mass. 366 (1981); Ulin v. 

Polansky, 83 Mass. App. Ct. 303 (2013); Flaherty v. Flaherty, 40 Mass. App. Ct. 

289 (1996). However, the guidelines specifically require that the court in such 

instances “shall consider all relevant factors including without limitation the 

education, training, health, past employment history of the party, and the availa-

bility of employment at the attributed income level” as well as “the age, number, 

needs and care of the children covered by this order.” Mass. Child Support 

Guidelines I-E (2017). In the event you are advancing an argument for attribu-

tion of income, it is wise to retain a vocational expert to help advance your cli-
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ent’s claim and to ascertain that employment at the attributed income level is, in 

fact, available in the geographic vicinity. In the event you are representing an 

unemployed or underemployed payor, you should advise him or her to keep a 

copious log of efforts to find employment that is consistent with his or her edu-

cation, training, and experience for use in the event of trial so the court has suf-

ficient basis to make a finding that he or she has exercised reasonable efforts in 

his or her job search. See Ulin v. Polansky, 83 Mass. App. Ct. 303 (2013). 

Charles P. Kindregan, Jr. & Christina Knopf, “Attributing Income in Massachu-

setts Domestic Relations Cases,” Suffolk University Law School, Legal Studies 

Research Paper Series, Research Paper 13-1 (Jan. 10, 2013), available with-

out charge from the Social Sciences Research Network at http://ssrn.com/

abstract=2199114. 

§ 10.2.9 Prior Orders of Support and Expenses 

of Subsequent Families 

If your client is already paying child support or alimony by court order to sup-

port a former spouse or a child, the amount actually paid (as evidenced by ap-

propriate proof) should be deducted from your client’s gross weekly income 

before calculating the support he or she would owe in your case. In addition, 

your client should also deduct voluntary payments to support a child with whom 

the payor does not reside, provided the amount is “reasonable.” It is good 

practice to attach prior orders for support, as well as proof of payment, to any 

motions/opposition to child support where such deductions are sought. 

The guidelines also require that a “hypothetical amount of child support for 

a child with whom the Payor resides but for whom no child support order exists” 

be deducted from the payor’s gross income for the purposes of calculating child 

support. Mass. Child Support Guidelines II-K (2017). The “hypothetical child 

support” is determined by utilizing the guidelines worksheet using the gross 

incomes for both parents of the child. For example, imagine that John Doe is 

divorcing from Jane Doe. Jane is seeking an order for child support for their two 

children together. John is living with and supporting Mark, his child from a rela-

tionship prior to his marriage to Jane, and he is not receiving any child support 

from Mark’s mother. For the purposes of determining his child support owed to 

Jane, John is able to deduct from his gross income the amount of weekly child 

support that he could collect from Mark’s mother (as determined by running the 

guidelines on the gross incomes of John and Mark’s mother). 

What would happen if, instead, John was not living with Mark and had to 

pay child support to Mark’s mother per court order? Could he seek to reduce his 

child support owed to Mark’s mother on account of his “new” child support duty 

to Jane? No. The guidelines are quite clear that “[o]bligations to a subsequent 

family may be used as a defense to a request to modify an order seeking an in-
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crease in the existing order but such obligations should not be considered a reason 

to decrease existing orders.” 

§ 10.2.10 Other Child-Related Expenses 

Divorce law practitioners often hear clients ask: “If I am paying all this child 

support, why do I have to pay all these additional costs, like camp and tennis 

lessons? Isn’t that what child support is for?” At least in middle-class and upper-

middle-class cases, the answer is most often “no.” In practice, child support 

tends to be viewed as the noncustodial parent’s contribution to the “overhead 

expenses” of the child’s primary residence, i.e., mortgage, utilities, cable. How-

ever, as every parent knows, a child has far more expenses than simply costs of 

keeping a roof over his or her head. In light of this economic reality, the guide-

lines provide that 

[i]n such cases where the Court makes a determina-

tion that there are additional child-related expenses 

such as extracurricular activities, private school, post-

secondary education or summer camps, which are in 

the best interest of the child and which are affordable 

by the parties, the Court may allocate costs to the par-

ties on a case-by-case basis. 

In many cases this means the weekly support order is just the beginning. 

In many cases where the parties have agreed to share physical custody and 

have comparable incomes, they simply agree to share these types of expenses 

(and often child care costs) in lieu of any ongoing child support payment. To this 

end, some divorcing spouses maintain a joint account—even after the divorce—

to fund and use for child-related costs. Other clients, instead, agree on a mecha-

nism for reimbursement or “true up” of these expenses. Regardless, many clients 

feel more comfortable paying for expenses that are clearly child specific rather 

than simply “paying” the other spouse. 

What do you do when you represent a client who feels overwhelmed by the 

prospect of paying both child support and various other expenses? One option is 

to propose a reasonable cap on the amount of child-related expenses that either 

party must pay in a calendar year. If either parent then wants to enroll the child 

in other activities at additional cost, the party choosing to do so would be re-

sponsible for the financial burden above the cap. 

§ 10.2.11 Deviation from the Guidelines Amount 

The guidelines-calculated child support amount is presumed to be the correct 

amount of support. However, the court or the parties, by agreement approved by 
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the court, may deviate from the guidelines and overcome this presumption if the 

court enters specific written findings stating the following: 

• the amount of the order that would result from application of the 

guidelines, 

• that the guidelines amount would be unjust or inappropriate under 

the circumstances, 

• the specific facts of the case that justify departure from the guide-

lines, and 

• that such departure is consistent with the child’s best interest. 

The guidelines provide a nonexhaustive list of circumstances that may support 

such a deviation, including extraordinary health insurance expenses, child care 

costs that are disproportionate to income, or a parent providing less than one-

third parenting time. The party seeking the deviation has the burden of proof. 

Further, the existence of any arrears of the original order cannot be a basis for 

rebutting the current support obligation. G.L. c. 119A, § 3. 

As your client’s attorney, you should immediately consider a request to de-

viate from the guidelines if your client informs you that either party or a child 

has unusual medical, educational, or other needs. It is also worth considering a 

deviation from the guidelines if either party has unusually low expense needs, e.g., 

free rent. An agreement to deviate from the guidelines (as computed on the parties’ 

gross reported incomes) may also be appropriate if one party has significant unre-

ported income and wants to avoid litigation over the issue. 

Do not forget that a specific factual basis for a deviation is essential. Indeed, 

the court must fill out a new “Child Support Findings for Deviation from Guide-

lines” form (see Exhibit 10C) explaining the reasoning behind its decision when 

ordering or approving a deviation. If your client seeks deviation, you should 

consider filling out this form for the judge as proposed findings and presenting it 

to him or her for signature. If the matter is highly fact specific and you need addi-

tional space to set forth your proposed findings of fact, you should instead submit 

a separate proposed order delineating the facts that justify departure from the 

specific amount due under the guidelines. 

In addition, the guidelines also apply upon a request for modification of an 

order that deviated from the guidelines at the time it was entered, unless 

• the facts that gave rise to the deviation still exists; and 

• deviation continues to be in the child’s best interests; and 

• the guidelines amount would be unjust or inappropriate. 

However, G.L. c. 208, § 28 provides that the guidelines will apply even if the 

specific facts that justified departure from the guidelines remain in effect at the 

time of the modification, unless the amount under the guidelines would be un-
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just or inappropriate and the existing order is consistent with the child’s best inter-

est. In this manner, the guidelines and Section 28 are slightly inconsistent. 

§ 10.2.12 Preparing for a Child Support Hearing 

It is often most useful to explain the aforementioned parameters of child support 

to your client well in advance of any hearing relating to the same. After all, you 

are asking your client to absorb a lot of information that will have an enormous 

impact on his or her life. Give your client a copy of the guidelines and allow for 

sufficient time to reflect. Do not be surprised if you get a call from your client 

the day after your initial discussion, requesting more information and answers to 

specific questions. Guidelines worksheets are available online to enable you and 

your client to consider alternative calculations. 

The most important step in preparing for any hearing on child support is to 

help your client prepare an accurate and comprehensive financial statement. 

Make sure your client’s financial statement has been updated to reflect any 

changes that occurred between the date it was completed and the date of the 

hearing (including, but not limited to, attorney fees). Do not forget to attach the 

client’s most recent pay stub, if relevant, and the prior year’s W-2, if relevant, to 

the form. To the extent your client’s expenses exceed his or her weekly income, 

be sure to explain how the client handles the shortfall in a footnote to the finan-

cial statement, e.g., “The wife’s weekly expenses exceed her income by $500 

because the husband has failed to pay any child support since he moved out of 

the marital home four months ago. She is able to cover her expenses only by 

incurring credit card debt.” If you represent the payor spouse, be sure to detail 

all of the expenses that he or she pays for the children, even if the expense 

(“equestrian lessons for Cameron”) is not one of the recognized categories on 

the form; you can attach additional pages as necessary. The court copy should be 

filed on pink-colored paper for both the long form (gross annual income of 

$75,000 or greater) and short form (gross annual income below $75,000). 

Prepare the child support guidelines worksheet prior to the hearing. Not 

only is it unprofessional to calculate support in the courthouse, but you may 

overlook or be unprepared for a circumstance supporting deviation from the 

guidelines amount. Make sure you have copies of bills, receipts, and other doc-

umentation that support your argument for deviation. Make sure the other party 

has received a properly filed and served motion for support, either directly if 

pro se or through counsel. It is also wise to have extra copies of your motion or 

opposition on hand at the hearing in case the file is missing or in case the court 

never received your filing by mail. 

If possible, try to engage in preliminary financial discovery prior to any 

hearing on a motion for child support. If the hearing for temporary support takes 

place prior to the forty-five days allowed for mandatory discovery, you may not be 
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able to obtain financial records by deposition or request of the other party. If nec-

essary, you can subpoena the keeper of the records to bring the financial docu-

ments to court on the hearing date. 

If you are opposing a motion for temporary orders of child support, 

Mass. R. Dom. Rel. P. 6(c) requires that all oppositions and alternate proposed 

orders be filed and served not later than one business day before the hearing unless 

the court permits them to be served at some other time. 

Do not forget the personal element. This hearing may be your client’s first 

experience with any court or legal matter. He or she is bound to be nervous or 

worried about the consequences and chances for success. It is possible your cli-

ent may have always felt intimidated by the opposing party and will therefore 

need even more emotional support than a typical client. Explain how the proce-

dure works in the courthouse. Meet your client early enough before the hearing 

to go over the procedure again. Reassure your client that you have all the docu-

ments you will need, that he or she may have an opportunity to discuss the is-

sues with a family service officer who will attempt to mediate the issues, and 

that, if unsuccessful, you will stand with your client before the judge and repre-

sent his or her case. Remind your client that this is not a trial and it is unlikely 

that he or she will actually speak directly with the judge. In addition, be sure to 

ask your client if there is a specific question or issue that he or she wants to 

make sure you raise with the judge. 

§ 10.3 CHILD SUPPORT ENFORCEMENT 

SERVICES OF THE DEPARTMENT 

OF REVENUE (DOR) 

Once you have a child support order in hand, how do you make sure that your 

client actually receives his or her money? Many divorcing parents stipulate at 

the hearing on a motion for temporary child support, or within a final negotiated 

separation agreement, that child support will be paid directly from one parent to 

the other by check or automatic transfer. Sometimes the parties agree that a 

wage assignment, meaning funds are taken directly out of the payor’s paycheck 

by the Commonwealth, is “suspended,” provided that the payor faithfully con-

tinues to meet his or her child support obligation. In other instances, however, 

any sense of trust in the paying party’s capacity or willingness to pay in accord-

ance with the order has been obliterated—whether due to a history of late or 

missed payments or simply hard feelings. The child support recipient in such 

instances has the right to have his or her child support retrieved from the payor 

directly by the Commonwealth (whether by wage assignment or by direct pay-

ments to the Department of Revenue’s Child Support Enforcement Division 

(DOR/CSE) instead of to the actual recipient). Enter the DOR/CSE. 
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§ 10.3.1 The DOR/CSE Is a Very Useful Tool 

The averred mission of the DOR/CSE, as stated on its website, is “to make a 

difference in the lives of children by enforcing the financial responsibilities of 

parenthood.” The DOR/CSE assists parents in establishing paternity, obtaining 

child support and health insurance orders, collecting child support, and asking 

courts to modify child support orders when circumstances change. 

Based on a series of federal laws, Massachusetts—like all other states—is 

now required to do the following: 

• have mandatory wage withholding in all child support cases; 

• use the state’s child support guidelines as a rebuttable presumption; 

• intercept federal and state tax refunds; 

• report arrears to credit reporting agencies; 

• impose liens on real and personal property, including bank acounts; 

• certify noncustodial parents to the U.S. State Department for denial, 

revocation, or limitation of passports; 

• withhold, suspend, or restrict the use of driver’s licenses, professional 

and occupational licenses, and recreational and sporting licenses; 

• enact the Uniform Interstate Family Support Act; 

• operate a state case registry; 

• operate a state directory of new hires; and 

• work to change the culture so that parents, not taxpayers, support 

their children. 

The DOR/CSE, using modern technology, can handle thousands of cases at a time 

to make sure that children within the Commonwealth are receiving the support to 

which they are entitled. 

How do you help your client get the most out of the available services? The 

DOR/CSE has published a very useful summary of tips for family lawyers who 

work with the DOR/CSE. These tips are available at http://www.mass.gov/dor/

child-support/iv-d-agencies-and-attorneys/attorneys/tips-for-working-

effectively-with-dor.html and are also included as Exhibit 10D. 

§ 10.3.2 Eligibility Criteria for Child Support 

Enforcement Services of “Support Orders” 

A parent seeking DOR/CSE services need only fill out an application for child 

support services; there is no means test. In general, there are no fees for 

DOR/CSE services; however, there is a convenience fee of 2.49 percent to all 

child support payments made by credit card (MasterCard, Visa, Discover, and 

American Express) over the telephone or in person at any of the regional offices, 

effective August 5, 2013. Further, if the DOR/CSE is involved in a case in which 
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the other parent lives out of state and the DOR/CSE incurs costs, the DOR/CSE 

may collect these fees from the obligor parent. 

The DOR/CSE will take the necessary action to obtain and enforce “support 

orders.” But what exactly is a support order? The Uniform Interstate Family 

Support Act (UIFSA), 42 U.S.C. § 653(p), and G.L. c. 209D, § 1-101(21) have 

defined a support order in language that is now recognized as the national stand-

ard. As found in G.L. c. 119A (Massachusetts’s child support enforcement statute), 

§ 1A, the broad definition of “support order” means 

a judgment, decree, or order, whether temporary, fi-

nal, or subject to modification, issued by a court or an 

administrative agency of competent jurisdiction, for 

the support and maintenance of a child, including a 

child who has attained the age of majority under the 

law of the issuing state, which provides for monetary 

support, health care coverage, arrearages, or reim-

bursement, and which may include related costs and 

fees, interest and penalties, income withholding, attor-

neys’ fees, and other monetary relief. For purposes of 

enforcement only, “support order” includes an order 

for the support of a parent with whom the child is living. 

§ 10.3.3 Contacting the DOR 

Visit the DOR/CSE website at http://www.mass.gov/dor/child-support. You can 

apply for child support enforcement services online or you can print out the 

Child Support Intake Form and Application for Full Child Support Services 

(see Exhibit 10E). This form should be mailed to DOR/CSE, P.O. Box 7057, 

Boston, MA 02204-7057. 

You can call the customer service bureau at (800) 332-2733 ((617) 660-

1234 for local callers in the Boston area) or fax the bureau at (617) 887-7570. 

You can obtain case-specific information twenty-four hours per day by calling 

the main number and utilizing the voice response system, provided that you 

have your PIN and password handy. You may also visit the DOR/CSE offices 

located in the registries of probate in the Probate and Family Courts throughout 

the Commonwealth or at the DOR/CSE regional offices (see Exhibit 10F). 

If your client requests child support enforcement services through the 

DOR/CSE, it is easiest to obtain all the necessary documents from the judge’s 

clerk at the time the support order is established and help your client to fill them 

out. To that end, you should advise your client prior to the hearing to make sure 

he or she has both parties’ Social Security numbers and employer contact infor-

mation, as well as the Social Security numbers for the children covered by the 



§ 10.3 TRYING DIVORCE CASES IN MASSACHUSETTS 

10–18 5th Edition 2017 

iManageDB1\099998\999986\2778479.v1-9/1/17 

order, on hand at the hearing. Once the client completes the necessary paper-

work, you would be wise to take the paperwork to the registrar’s office to ensure 

that it is entered into the database. 

§ 10.3.4 Wage Assignments 

What happens if the court orders your client to pay child support by wage assign-

ment? After all the appropriate paperwork has been filled out by both parties, the 

DOR/CSE will contact the client’s employer. It will instruct the employer to 

begin withholding the appropriate amount from your client’s paycheck and to 

forward this amount to the DOR/CSE within three days of the client’s payday. 

The DOR/CSE then records any support payment the employer sends to the 

DOR/CSE in its database and forwards the payment to the custodial parent (via 

direct deposit or the Massachusetts debit card issued through Bank of America). 

All payments must now cycle through the DOR/CSE; the employer can no longer 

send payments directly to the custodial parent. You should warn a paying party 

under a wage assignment that if he or she does send a payment, the DOR/CSE 

will not have a record of it and it may be considered unpaid. The wage assign-

ment mechanism applies in all actions involving support orders (e.g., divorce, 

separate support, UIFSA). 

Wage assignment forms are now federally required forms issued by all state 

child support agencies, so all employers in the country receive the same notice. 

The support order to be enforced must clearly state the start date, the amount 

and payment frequency of the current child support order, the amount of past-

due support owed, if any, and the termination date for the current support order. 

If the DOR/CSE notifies you or your client that it cannot enforce the order be-

cause the terms are not clear, your client, who may need your help, must obtain an 

order that is clear and unambiguous. 

If your client is the obligor and balks at the wage assignment, you must 

make it clear that the assignment is mandatory (although the recipient may 

agree to suspend it) and that it actually protects your client from potential ac-

cusations that payments were late or missed altogether. Once the proper doc-

umentation is filed and the withdrawals are implemented, your client is out of 

the loop. It is the responsibility of the recipient not to accept direct payments, 

but if any are made, they must be reported immediately to the DOR/CSE so 

that the obligor’s account can be properly credited. Make sure to advise your 

client that any direct payments of child support he or she makes may be 

viewed as gifts to the children for which he or she will not receive credit from 

the DOR/CSE—another good reason not to resent the wage assignment. If 

arrears are owed, the DOR/CSE will increase the wage assignment amount by 

25 percent until the arrears are paid. 
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Keep in mind that the wage assignment process can take a while to get “up 

and running.” Indeed, it may take a few weeks before the payor’s employer re-

ceives any information from the DOR/CSE. Until the employer begins deduct-

ing your client’s child support from his or her wages, the client must make the 

child support payments directly to the DOR/CSE. The client must send his or 

her payment with the “payment identification stubs” that are available on the 

DOR/CSE’s website to ensure that he or she receives proper credit. 

In some cases, a child support obligor is ordered to make his or her pay-

ments directly to the DOR/CSE for disbursement—just not through wage as-

signment. If your client is in this situation, he or she must send in his or her first 

payments with the payment identification stubs available on the DOR/CSE web-

site. The DOR/CSE will begin billing the client about three weeks thereafter; the 

bill will include a payment stub that must be submitted with a check or money 

order. 

§ 10.3.5 Parent Locator Services 

The DOR/CSE’s central parent locator unit has access to a variety of data 

sources at the federal, state, and local levels. It can identify the Social Security 

number of a parent through the records of the Internal Revenue Service, the So-

cial Security Administration, the Selective Service System, the Veterans’ Admin-

istration, the Department of Defense, and the Department of Labor. Federal law 

also requires all entities in the state, including for-profit, nonprofit, and govern-

mental employers, to respond to requests from the DOR/CSE for information 

on employment, wages, and benefits of any individual employed as an employee 

or contractor. The DOR/CSE must be able to get location, income, and asset 

information from the following: 

• records from other state and local government agencies, including 

vital statistics records; 

• state and local tax records; 

• records on real and titled personal property; 

• records of occupational and professional licenses and ownership and 

control of corporations, partnerships, and other business entities; 

• employment security records; 

• public assistance records; 

• registry of motor vehicle records; 

• correction records; and 

• Department of Youth Services (DYS) records. 

The Department of Revenue also has access to records from private entities. The 

federal parent locator service may also be used to locate a parent or a child for 

the purpose of enforcing any federal or state law relating to the unlawful taking 
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or restraint of a child or to make or enforce a child custody determination. 42 

U.S.C. §§ 653, 663. Any action for this purpose must be undertaken through the 

courts, not the DOR/CSE, which does not act in custody and visitation matters. 

§ 10.3.6 Medical Support 

Every child support order must include a provision for health-care coverage of 

the child or children at issue. G.L. c. 119A, § 12(a). If no health insurance is 

currently available, you should request in your motion for child support that the 

judge issue an order requiring that health insurance be provided “if, as, and 

when available.” As such, an enforceable order for health insurance will be in 

place in the event the noncustodial parent obtains health insurance or obtains 

employer-provided health insurance. If the custodial parent is providing the 

health insurance, include a provision to that effect in the order or stipulation of 

the parties. 

Despite the fact that most of your private clients will have health insurance 

(and possibly dental insurance) available to them through their employers, you 

will need to be aware of both state and federal governments’ involvement in 

obtaining and tracking health insurance orders because of the mobility of em-

ployees today, as well as the constantly changing nature of the health insurance 

industry and employers’ decisions to change plans for financial reasons. Em-

ployers are now required to notify the custodial parent directly of any change in 

coverage. Pursuant to G.L. c. 119A, § 12, a simple administrative method for 

effectuating and transferring medical support orders now exists. You, your cli-

ent, or the DOR/CSE can seek enforcement of these orders. You can also obtain 

fees. 

The DOR/CSE is now required to enforce the health-care coverage provi-

sions in a child support order through the use of the national medical support 

notice (NMSN), 45 C.F.R. § 303.32. This form notifies the employer of the ex-

istence of health insurance provisions in an IV-D (DOR) case. The NMSN is 

also deemed to be a qualified medical child support order (QMCSO) if the no-

tice is issued by the DOR/CSE. The QMCSO requires a group health plan to 

extend medical coverage to the children of a participant (noncustodial parent) 

even if the participant does not have legal custody and the plan would otherwise 

not cover the children. 

Health care orders are effective upon notice and are easily transferable from 

employer to employer. The insurance must be available immediately, irrespec-

tive of any enrollment period restrictions. A new employer must enroll the child 

as soon as it receives notice of the health care order from the DOR/CSE or the 

custodial parent. G.L. c. 119A, § 12(b)(6). The employer must give the custodial 

parent information necessary for the child to obtain benefits and must allow the 

custodial parent to submit claims with the approval of the employee-noncustodial 
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parent. If the employee is terminated, the employer must notify the DOR/CSE of 

the employee’s subsequent employer. Any subsequent employer, upon receipt of 

the NMSN, must comply with the provisions. G.L. c. 119A, § 12(f). 

§ 10.4 MODIFICATION OF CHILD SUPPORT 

ORDERS 

§ 10.4.1 Application of Child Support Guidelines to 

Modifications: The “Inconsistency” Standard 

The method for modifying child support orders is governed by statute and the 

guidelines. General Laws Chapter 208, § 28 authorizes the court to modify a 

child support order “if there is an inconsistency between the amount of the 

existing order and the amount that would result from the application of the child 

support guidelines promulgated by the chief justice . . . or if there is a need to 

provide for the health care coverage of the child.” See also similar language set 

forth in G.L. c. 119A, § 13(c) (child support enforcement statute); G.L. c. 209, 

§ 37 (orders for children of separated parents); and G.L. c. 209C, § 20 (orders 

for children born out of wedlock). Despite this seemingly clear language, there 

was confusion as to the appropriate legal standard to apply to complaints for 

modification of child support—whether it should be the “guidelines incon-

sistency” standard or the “material and substantial circumstances” standard 

(both of which are included within the text of G.L. c. 208, § 28). 

In the case of Morales v. Morales, 464 Mass. 507 (2013), the Supreme Judi-

cial Court settled the issue once and for all. It held that the lower courts had 

erred in dismissing a complaint for modification of child support after applying 

the “material and substantial change in circumstances” standard. The court in 

Morales stated that the “plain and ordinary meaning” of the standard set forth in 

G.L. c. 208, § 28 (as amended by 1993 Mass. Acts c. 460, §§ 60–62) 

is that when a complaint seeking modification of a 

child support order is filed, modification is presump-

tively required whenever there is an inconsistency be-

tween the amount of child support that is to be paid 

under the existing support order and the amount that 

would be paid under the guidelines. . . . Nothing here 

or elsewhere in § 28 establishes a separate and addi-

tional requirement that the discrepancy or incon-

sistency between the existing order and the guidelines 

amount of child support result from a material and 

substantial change in circumstances. 



§ 10.4 TRYING DIVORCE CASES IN MASSACHUSETTS 

10–22 5th Edition 2017 

iManageDB1\099998\999986\2778479.v1-9/1/17 

Morales v. Morales, 464 Mass. at 511–12. Modification is therefore warranted if 

the recalculated child support figure is either higher or lower than it was at the 

time of the prior divorce or modification action, unless the court makes specific 

findings that deviation is warranted. 

The child support guidelines were revised after the Morales decision to re-

flect the appropriate “guidelines inconsistency” standard, as the 2009 guidelines 

suggested that any child support order less than three years old could be modi-

fied only if there has been either a change in health insurance coverage or a ma-

terial change in circumstances. Now the revised guidelines provide at Part III(A) 

as follows: 

A child support order may be modified “if any of the 

following circumstances exist: 

(1) there is an inconsistency between the amount of 

the existing order and the amount that would result 

from the application of the child support guidelines; 

(2) health insurance previously available at reasonable 

cost is no longer available (or if available but not at 

reasonable cost); 

(3) health insurance not previously available to a party 

at reasonable cost has become available; and 

(4) any other material and substantial change in circum-

stances has occurred. 

Part III(C) of the 2013 guidelines provides that 

[u]pon a request for modification of an order that de-

viated from the guidelines at the time it was entered, 

the guidelines shall apply unless: 

1) the facts that gave rise to the deviation still exist; 

and 

2) deviation continues to be in the child’s best interest; 

and 

3) the guidelines amount would be unjust or inappro-

priate under the circumstances. 

Nevertheless, a modification action seeking a deviation based on other grounds 

is not precluded. 
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§ 10.4.2 Limitation on Power of Parties to Agree Not 

to Modify Child Support Orders 

Section 28 provides that the court may modify a child support order in a “sur-

vived” agreement of the parties that has independent legal significance. 

Under previous case law, Ames v. Perry, 406 Mass. 236 (1989), Knox v. 

Remick, 371 Mass. 433 (1976), and DeCristofaro v. DeCristofaro, 24 Mass. 

App. Ct. 231 (1987), the burden was on the party seeking the modification to 

show that “something more than a material change of circumstances” justified a 

modification of a survived agreement on child support. The court is no longer to 

apply this standard; rather, it is to apply the rebuttable presumption of the guide-

lines. 

General Laws Chapter 119A, § 13(b) similarly provides that an agreement 

that bars modification of a child support order is not enforceable unless all of the 

following requirements are met: 

1) the agreement survives the original judgment and 

has independent legal significance; 2) the agreement 

was fair and reasonable and free from fraud and coer-

cion at the time of the judgment; 3) the provisions for 

support of the minor child continue to be fair and rea-

sonable considering the child support guidelines and 

the circumstances of the parties and the child; and 

4) enforcement of the agreement is in the best inter-

ests of the child. 

As such, Section 13 presumes such nonmodification agreements to be unen-

forceable except under limited circumstances, and the burden of proof is on the 

party opposing modification where it would be called for by the guidelines. 

Thus, the guidelines must be considered in every case. Parents may not easily 

bargain away their children’s right to support from either parent, and the best 

interest of the child must be the decisive factor. 

§ 10.4.3 Modification in Cases Receiving Services from 

the DOR 

Child support enforcement cases are supposed to be reviewed every three years 

(or more frequently, as the commissioner of the Department of Revenue may, by 

regulation, determine) to determine if the amount of child support is still appro-

priate. A parent receiving child support services may request a review, or the 

DOR can do so on its own. Pursuant to G.L. c. 119A, § 3B, the DOR can choose 

to do one of the following: 
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• review and, if appropriate, prepare a proposed stipulation to modify 

the order in accordance with the child support guidelines; 

• prepare a proposed stipulation to modify the order by applying a 

cost of living adjustment to the order in accordance with a formula 

developed by the DOR regulations; or 

• use automated methods or data to identify orders eligible for re-

view, conduct the review, identify orders eligible for modification 

and, if appropriate, prepare a proposed stipulation to modify an 

eligible order under a threshold for modification established by the 

DOR regulations. 

Under the last two options, a parent not satisfied with the order can request the 

application of the guidelines, and the modification would go forward on that basis. 

However, the court—not the DOR/CSE—ultimately determines whether to 

modify the existing order. 

§ 10.5 ENFORCEMENT OF CHILD SUPPORT 

If you intend to practice family law on a regular basis, you will quickly find that 

one of the most litigated issues is unpaid child support. One client will beg you 

to find a way to convince the judge to “erase” thousands of dollars of unpaid 

child support that accrued when she was laid off from her employment (but de-

layed filing a complaint for modification). Another client will come into your 

office to complain that her “deadbeat” ex-husband has not paid child support in 

months and as a result she has not been able to pay her mortgage. You need to be 

prepared to explain to your clients—both obligors and recipients—the nuts and 

bolts of child support enforcement. 

§ 10.5.1 DOR/CSE Remedies 

The DOR/CSE utilizes a variety of enforcement mechanisms to collect past-due 

support. See Exhibit 10D. Initiated when the relevant selection criteria are met, 

these mechanisms will, in most cases, continue until the arrears are paid in full. 

For cases that are enforced by the DOR/CSE, the following services are available: 

• using income withholding/wage assignment orders to collect both 

current and past-due support from salaries and wages, as well as 

from workers’ compensation, unemployment, and disability bene-

fits and any other regular periodic income; 

• levying accounts in banks and other financial institutions; 
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• placing liens on real estate, insurance settlements, workers’ com-

pensation lump-sum settlements, public pension accounts, abandoned 

property, and lottery winnings; 

• referring cases to the U.S. Department of State for denial or non-

renewal of passports; 

• revoking or suspending professional, recreational, occupational, 

and drivers’ licenses and motor vehicle registrations; 

• assessing interest and penalties on past-due child support (cur-

rently interest at a rate of 0.5 percent per month and penalty at a 

rate of 0.5 percent per month, on the last day of any month in 

which the total amount owed is $500 or more); 

• intercepting federal and state tax refunds; 

• referring cases of delinquent child support obligors to credit re-

porting bureaus and collection agencies; and 

• bringing actions for contempt of court or criminal contempt. 

§ 10.5.2 Civil Contempt Actions 

If the civil remedies available through the DOR/CSE are ineffective, unreasona-

bly delayed, or unavailable for a case not receiving child support services from 

the DOR/CSE, you should file a complaint for contempt on behalf of a client 

who has not received his or her court-ordered child support. Even if filing a con-

tempt complaint may anger the obligor and spawn other litigation, this action is 

necessary if previous requests (through the parties or through counsel) have not 

resulted in payment. Situations where a complaint for contempt may be required 

include the following: 

• no new employer can be identified for the wage assignment, 

• the obligor is self-employed, 

• no assets can be located, and 

• there appears to be no other method for getting current support to 

be paid regularly. 

When preparing a complaint for contempt, discuss the matter very thoroughly 

with your client. Ask him or her for documentation of all court orders for sup-

port. Carefully calculate when support stopped or was not paid in full in order to 

identify the exact amount of the arrearage due as of the filing of the complaint. 

Make sure the complaint requests that additional overdue support will be added 

to the arrears up to the time of the hearing, plus statutory interest. Request legal 

fees and costs in the complaint, supported by your billing records and an affida-

vit of your credentials as an attorney specializing in domestic relations law. If 

uninsured medical expenses or other bills were not reimbursed as required by 

the court’s order or judgment, add copies of those bills, proof of payment, and 
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total expenditures as well (after making sure that the other party has already 

been given copies of the bills and has failed to pay). Upon filing a complaint for 

contempt, request a Rule 401 financial statement from the opposing party so you 

will have it prior to (or, at the very least, at the time of) the hearing. Remember 

that a child support installment due in accordance with a court order is consid-

ered a judgment by operation of law, entitled to full faith and credit and judicial 

or administrative enforcement. G.L. c. 119A, § 13(a). 

For further details relating to effective complaints for contempt, see chapter 

14 of this book. 

§ 10.5.3 Unpaid Child Support: A Judgment by 

Operation of Law 

Each unpaid child support payment becomes a judgment by operation of law on 

or after the date it is due, such that it has the ability to be enforced by judicial or 

administrative action. These debts are entitled to full faith and credit in the 

Commonwealth and in other states. As a judgment enforceable as any other 

judgment, they are subject to a twenty-year statute of limitations. See Lombardi 

v. Lombardi, 68 Mass. App. Ct. 407, 414 (2007). 

If the DOR is involved in the case, it has records of the amount of past-

due support. Creditors or potential lenders can seek credit information from 

the DOR/CSE about any outstanding child support judgments. If the amount is 

disputed by the obligor, there are administrative procedures the DOR/CSE can 

follow. Finally, the matter can be brought to court if the amount due cannot be 

otherwise resolved. There are, however, a few defenses to a child support or-

der. The obligor may claim there was a mistake of fact, e.g., he or she is not 

the obligor or the alleged amount due is wrong, or the obligor can challenge 

the validity of the underlying order, e.g., arguing lack of jurisdiction by the court 

entering the order. 

§ 10.5.4 Prohibition Against Retroactive Modification 

The court can no longer reduce or increase the amount of child support arrears 

that has accrued unless a complaint for modification has been filed. Once a 

complaint for modification has been filed, an adjustment to the arrears can be 

made only as of the date when notice of the modification complaint was re-

ceived by the other party. G.L. c. 119A, § 13; see also D’Avella v. McGonigle, 

429 Mass. 820 (1999) (holding that there is no “impossibility” exception to the 

prohibition against downward retroactive modification of support orders that 

predate notice of a complaint for modification). However, the amount of the 

arrears can be challenged on the grounds that the amount alleged is wrong or 
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that support ended by operation of law due to the emancipation of the child. See 

54 Fed. Reg. 15,757, 15,761 (1989). 

The intent of the statute is to foreclose the old defenses relating to visita-

tion, laches, and even past inability to pay. Even a change in custody should not 

result in a retroactive modification of the support arrears. If, after a support or-

der enters in your case, the obligor parent loses his or her job or takes a cut in 

pay, becomes incapacitated, or for any other legitimate reason can no longer pay 

the support order, file a complaint for modification immediately. Once the new 

order enters, copies of the order must be given to the DOR/CSE. If it is a “non-

IV-D income withholding only” case, the DOR/CSE must notify the employer of 

the amount of the new order. 

Recently, the case of Rosen v. Rosen, 90 Mass. App. Ct. 677 (2016) intro-

duced and affirmed the concept of an “equitable credit” against child support 

arrears due to direct support of a child after the child moved in with the payor 

parent. In Rosen, the Appeals Court concluded that “a judge is not foreclosed by 

G.L. c. 119A, § 13(a), from determining whether ‘compelling circumstances of 

an equitable nature’ warrant the allowance of a credit for the payor’s fulfillment 

of his or her child support obligation ‘in a manner other than as directed by the 

original order’ but which nevertheless accomplishes the maintenance of the child 

as envisioned by the original order.” Rosen v. Rosen, 90 Mass. App. Ct. at 688 

(quoting T.M. v. L.H., 50 Mass. App. Ct. at 861). In order to receive an equitable 

credit against a support arrearage, the payor must demonstrate: 

1. the support recipient agreed (a) to transfer custody of the child to the payor 

for an extended period of time not contemplated in the original custody or-

der, and (b) to accept the payor’s direct support of the child as an alternative 

method of satisfying the payor’s child support obligation; 

2. the custody transfer was not the result of duress, coercion, or undue influ-

ence exerted by the payor against either the recipient or the child; 

3. the payor provided the child with adequate support and maintenance while 

the child was principally domiciled in the payor’s home; 

4. the recipient was relieved of supporting the child during the period in ques-

tion; 

5. the alternative support arrangement was not contrary to the child’s best in-

terests; and 

6. granting a credit to the payor for his or her direct support of the child would 

not result in injustice or undue hardship to the recipient. 

Rosen v. Rosen, 90 Mass. App. Ct. at 688–689. The concept of equitable credit is 

an extremely narrow exception and clients should be advised not to rely upon 

any such concept in modifications to child support or adjustments to arrears. 

Prompt and timely filings for modification related to child support should be 
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filed if the situation warrants to avoid entering the new and relatively unknown 

realm of “equitable credit.” 

§ 10.6 THE UNIFORM INTERSTATE FAMILY 

SUPPORT ACT (UIFSA) 

The Uniform Interstate Family Support Act (UIFSA) attempts to provide a road 

map when more than one state is involved with a child support order—whether 

establishing, modifying, or enforcing it. Initially drafted by National Conference 

of Commissioners on Uniform State Laws in the United States, UIFSA defines 

the jurisdiction that has the authority to establish and modify child support orders. 

It also addresses the enforcement of child support obligations within the United 

States, including choice of law issues. In a nutshell, UIFSA requires all other states 

to defer to the support orders entered in the child’s “home state,” which will hold 

continuing exclusive jurisdiction. Since 1996, every state has adopted UIFSA in 

some form to maintain federal funding for child support enforcement. 

UIFSA is codified in Massachusetts at G.L. c. 209D. It establishes a road 

map for you and your client to follow when dealing with all interstate issues 

regarding child support: 

• establishment of support orders, 

• enforcement of an order of another state without registration, 

• enforcement and modification of support orders after registration, 

• determination of parentage, and 

• interstate rendition. 

The focus of UIFSA is to ensure a process that enables families in interstate 

cases to benefit from the protections and remedies offered by the local jurisdic-

tion without facing unnecessary barriers due to lack of residence. 

§ 10.6.1 Long-Arm Jurisdiction Under UIFSA 

A party may file directly in the responding state, i.e., the state in which a pro-

ceeding is filed or to which a proceeding is forwarded under UIFSA, without 

going through any court or agency in the initiating state, i.e., the state from 

which a proceeding is forwarded under UIFSA. A wage assignment may be sent 

directly to an employer in the other state. UIFSA also has a long-arm provision, 

which facilitates keeping the case in the child’s “home state,” a term defined by 

statute. Using the long-arm provision also enables the petitioner to obtain infor-

mation and discovery from the responding state. UIFSA provides eight ways to 

assert long-arm jurisdiction over a nonresident child support obligor to establish, 

http://en.wikipedia.org/wiki/National_Conference_of_Commissioners_on_Uniform_State_Laws
http://en.wikipedia.org/wiki/National_Conference_of_Commissioners_on_Uniform_State_Laws
http://en.wikipedia.org/wiki/United_States
http://en.wikipedia.org/wiki/Jurisdiction
http://en.wikipedia.org/wiki/Child_support
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enforce, or modify a support order, many of which are standard ways of asserting 

jurisdiction: 

• personal service in the Commonwealth; 

• the individual submits to jurisdiction by consent, entering a gen-

eral appearance, or filing a responsive document that in effect 

waives any contest to jurisdiction; 

• the individual resided with the child in the Commonwealth; 

• the individual resided in the Commonwealth and provided prena-

tal expenses or support for the child; 

• the child resides in the state as a result of the acts or directives of 

the individual; 

•  the individual engaged in sexual intercourse in the Common-

wealth, and the child may have been conceived by that act; 

• the individual asserted parentage under the provisions of G.L. 

c. 46 or G.L. c. 209C (relating to voluntary acknowledgment or 

adjudication of paternity); or 

• there is any other basis consistent with the constitutions of the 

Commonwealth and the United States for the exercise of personal 

jurisdiction. 

When jurisdiction over a nonresident is obtained, the tribunal of the Common-

wealth may obtain evidence, provide for discovery, and elicit testimony through 

the use of the sections of the act that provide a route to information, G.L. 

c. 209D, §§ 2-202, 3-316, and 3-318. UIFSA is intended to encourage a one-

state process to establish the order in the child’s state of residence and then en-

force the order in the state of the obligor’s residence. However, since the court 

establishing the order retains exclusive continuing jurisdiction to modify the 

order as long as one party or the child remains in that state, the initial decision of 

where to bring the case may have a long-lasting impact on which forum deter-

mines future modifications. 

Section 3-316(f) provides that, in long-arm proceedings, the court may 

permit a party or a witness residing in another state to be deposed or to testify by 

telephone, audiovisual means, or other electronic means at a designated tribunal 

or location in that state. See Susan Paikin, “Use of Teleconferencing in Interstate 

Child Support Cases,” 13 Fairshare 12–15 (1993), for more details about this 

process. 

§ 10.6.2 Modification Under UIFSA 

The state issuing the original support order has continuing exclusive jurisdiction 

over a support order unless both parties and the children have left the state or the 

parties file written consent to enable another state to assume jurisdiction and 
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modify the order. See generally Klingel v. Reill, 446 Mass. 80 (2006); Child 

Support Enforcement Div. of Alaska v. Brenckle, 424 Mass. 214, 218 (1997). 

Either party may seek modification by registering the order in another state that 

has jurisdiction over both parties. Usually, that will be the defendant’s state, i.e., 

where the defendant has moved away, the plaintiff seeking a modification can 

submit to the jurisdiction of the defendant’s state, and that state has jurisdiction 

over the defendant because he or she resides there. As long as one party or the 

child continues to reside in the state that has issued the modification order, that 

state will have continuing exclusive jurisdiction over the new support order. 

However, even after all parties have left the state and Massachusetts can no 

longer prospectively modify the order, Massachusetts can continue to enforce the 

order if there are income and assets of the obligor over which the Massachusetts 

courts have jurisdiction. 

§ 10.6.3 Determination of Controlling Order Under 

UIFSA 

Section 2-207 sets forth detailed rules to help the practitioner determine the hi-

erarchy of orders currently outstanding. If there is only one order, it controls. If 

there are orders issued by more than one state, the order from the state with con-

tinuing exclusive jurisdiction under UIFSA controls, and so on. The best way to 

work through the maze is to determine your case’s facts and then consider each 

of the rules on recognition of support orders until you find the one that fits your 

case. 

§ 10.6.4 Enforcement Under UIFSA 

The Uniform Interstate Family Support Act (UIFSA) provides for registration 

to enforce an order in the responding state, which has jurisdiction over the 

obligor or his or her income or assets. Once registered, the court of that state 

must enforce the order as though it had been issued by a local court. However, 

it has no power to modify the order. See Cohen v. Cohen, 470 Mass. 708 

(2015). 

The petitioner files the order, and it is confirmed and ready for immediate 

enforcement twenty days after service unless the obligor raises objections, usu-

ally limited to mistakes of fact (money is not owed) or invalid order (issuing 

court had no valid jurisdiction). 

There are two other ways to enforce an order in another state, in addition to 

registration, and in the view of experienced practitioners, they should be pursued 

if the facts are right. They are listed below. 



CHILD SUPPORT AND ALIMONY § 10.6 

5th Edition 2017 10–31 

iManageDB1\099998\999986\2778479.v1-9/1/17 

• Direct income withholding. The initiating state’s child support 

agency, the custodial parent, or the obligee’s representative sends 

the income withholding order directly to the employer in the re-

sponding state, without the necessity to go through the respond-

ing state’s child support agency or court. G.L. c. 209D, § 5-501. 

UIFSA requires the employer in the responding state to honor the 

income withholding order if the order “appears valid on its face.” 

G.L. c. 209D, § 5-502. A form is available for use by all states to 

make it easier for employers to decipher the terms of the income 

withholding order. UIFSA also provides procedures for notice and 

opportunity to be heard for the obligor to contest the income 

withholding order and specifies which state’s laws apply to differ-

ent aspects of the proceeding. G.L. c. 209D, § 5-502–506. 

• Direct administrative enforcement. Send the case directly to the 

child support enforcement agency in the responding state, re-

questing that it use its administrative enforcement remedies, such 

as bank levies, license revocation, property liens, and the like. It 

is not necessary to register the case in the responding state’s court 

unless the administrative remedies are not successful or the obligor 

contests some administrative enforcement action. 

Both of these actions can be undertaken by counsel or pro se support recipients. 

§ 10.6.5 Choice of Law Rules Under UIFSA 

Generally, a state will apply its own law, that is, the law of the obligee’s state. 

When establishing a support order to forward to a responding state, Massachusetts 

applies the procedural and substantive law of the Commonwealth, including the 

duty of support and the amount payable under our child support guidelines, G.L. 

c. 209D, § 3-303, even if the child resides in another state or it is a Massachu-

setts long-arm case. In modifying a child support order from an issuing state, 

Massachusetts cannot modify the duration of a child support obligation if the 

law of the issuing state would not permit it to be modified. See Freddo v. 

Freddo, 83 Mass. App. Ct. 353 (2013) (holding that Massachusetts lacked au-

thority to extend child support beyond age eighteen where the law of the issuing 

state terminates support when child turns eighteen). 

However, choice of law rules are more complicated when enforcing an or-

der. Section 6-604 provides that the law of the issuing state governs the nature, 

extent, amount, and duration of current payments and other obligations of sup-

port and the payment of arrearages under the order. If the issue is collecting ar-

rearages, the longer statute of limitations applies, either that of Massachusetts or 

of the issuing state. A judicial or an administrative action to enforce a child support 
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judgment may be commenced at any time. G.L. c. 119A, § 13. The law of the issu-

ing state governs the interpretation of the order, while Massachusetts governs the 

substantive and procedural rules relating to enforcement of the order. 

§ 10.6.6 Special Rules of Evidence and Procedure Under 

UIFSA 

The physical presence of the petitioner is not required when Massachusetts is the 

responding state for establishing paternity or for establishing, enforcing, or mod-

ifying a support order. G.L. c. 209D, § 3-316(a). 

The following is documentary evidence that is, or may be, admissible: 

• verified petition, affidavits, and federal forms, if not excluded under 

the hearsay rule and if given in person, G.L. c. 209D, § 3-316(b); 

• a certified copy of record of support payments, G.L. c. 209D, 

§ 316(c); 

• copies of bills for parentage testing and for prenatal and postnatal 

health care of the mother and child, if furnished at least ten days 

prior to trial, G.L. c. 209D, § 3-316(d); 

• documentary evidence transmitted from another state by tele-

phone, telecopier, or other means that do not provide an original 

document, if objection is based on means of transmission, G.L. 

c. 209D, § 3-316(e); and 

• testimony by telephone, audiovisual means, or other electronic 

means at a designated tribunal or other location in the initiating 

state, G.L. c. 209D, § 3-316(f). 

In addition, the following are three significant areas of substantive law that are 

changed for interstate cases: 

• a court may draw an adverse inference if a party in a civil action 

refuses to answer on the ground that the testimony may be self-

incriminating, G.L. c. 209D, § 3-316(g); 

• a privilege against disclosure of communications between spouses 

does not apply in a UIFSA proceeding, G.L. c. 209D, § 3-316(h); 

and 

• the defense of immunity based on the relationship of husband and 

wife or parent and child does not apply in a UIFSA proceeding 

(provided that, if the payment is annual, each annual installment 

will be paid in full during the year it is due but paid no later than 

March 1 of each such year). G.L. c. 209D, § 3-316(i). 
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§ 10.6.7 Use of UIFSA by Obligor 

The two-state process is open to obligors as well as to obligees. The obligor can 

register a support order to seek a downward modification, just as an obligee can 

register it to seek an upward modification—as long as the rules for modification 

are followed. 

§ 10.6.8 Full Faith and Credit for Child Support 

Orders Act 

The Full Faith and Credit for Child Support Orders Act (FFCCSOA) amends 

Chapter 115 of Title 28 of the U.S. Code by adding a new Section 1738B. The 

FFCCSOA is the federal counterpart to UIFSA. It requires states to enforce child 

support orders issued by other states and prohibits states from modifying other 

states’ child support orders unless certain jurisdictional requirements are met, 

using the concept of continuing exclusive jurisdiction. See generally Draper v. 

Burke, 450 Mass. 676 (2008). The FFCCSOA deals with full faith and credit 

problems over the prospective enforcement of orders. It has been amended to 

make it consistent with UIFSA. 

§ 10.6.9 International Child Support Enforcement 

The procedures for undertaking international child support enforcement are 

largely beyond the scope of this book. However, it is worth noting that, in the 

international context, UIFSA kept the requirement that there be a finding of sub-

stantially similar laws for enforcement of support in order to determine reciproc-

ity. See G.L. c. 209D, § 1-101(19). In contrast, UIFSA eliminated the require-

ment for a finding of reciprocity with another state before going forward with 

enforcement of a child support order. 
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§ 10.7 NONSUPPORT 

§ 10.7.1 Criminal Nonsupport—State Level 

Criminal nonsupport under G.L. c. 273 is available to enforce a civil order 

against a spouse or a parent or to punish a parent who neglects or refuses to sup-

port his or her child or spouse. G.L. c. 273, § 15A. The criminal nonsupport 

offense includes the following: 

• abandoning a spouse or a minor child without making reasonable 

provisions for their support; 

• leaving the Commonwealth and going to another state without 

making reasonable provisions for the support of a spouse or a 

minor child; 

• entering the Commonwealth from another state without making 

reasonable provisions for the support of a spouse or a minor child 

domiciled in another state; and 

• willfully, while having the financial ability or earning capacity, 

failing to comply with an order or judgment of support that has 

been entered pursuant to Chapters 119, 207, 208, 209, 209C, 

209D, or 273 of the General Laws or pursuant to similar laws of 

other states. 

The penalty for nonsupport in in-state cases is a fine of up to $5,000 or up to 

five years of imprisonment, or both, while the penalty for nonsupport in inter-

state cases is a fine of up to $10,000 or up to ten years of imprisonment, or both. 

Both are felony punishments, thereby giving Massachusetts law enforcement au-

thority to request other jurisdictions to arrest and extradite child support delin-

quents. 

The criminal proceeding can result in the delinquent obligor’s return to the 

Commonwealth. If a nonsupport defendant refuses to return voluntarily to Mas-

sachusetts to face criminal charges, it is necessary to seek a governor’s warrant 

for rendition from the foreign jurisdiction. 

§ 10.7.2 Criminal Nonsupport—Federal Level 

In 1992, Congress acted to make it a federal crime to fail to support a child re-

siding in another state (the Child Support Recovery Act of 1992; Pub. L. 

No. 102-521, 106 Stat. 618 (1992)). In 1998, the Deadbeat Parents Punishment 

Act of 1998 (Pub. L. No. 105-187, 112 Stat. 618 (1998)) made nonpayment in 

certain interstate cases a federal felony, punishable by a fine, imprisonment, or 

both. In addition, the existence of a child support order creates a rebuttable pre-
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sumption that the defendant has the ability to pay the child support owed under 

the order. 

When prosecuting such a case, the United States must prove that the de-

fendant had the ability to pay but willfully failed to pay a known past-due 

child support obligation that has remained unpaid for longer than one year or 

is an amount greater than $5,000 for a child residing in another state. Interstate 

flight is not an element of the offense. The case may be prosecuted in the dis-

trict in which the child resides or in the district in which the nonpaying parent 

resides. U.S. attorneys encourage individual complainants to work with the 

state child support agency before seeking federal prosecution. Before a U.S. 

attorney considers such a case, a comprehensive history and documentation 

are required, including a pattern of flight or deception, all support orders, case 

history, Social Security number, and previous enforcement attempts. The more 

complete the documentation, the more likely it is that the U.S. Attorney’s Office 

will act. 

Unless there is no jurisdiction under Massachusetts law, the DOR usually 

initiates prosecutions under state law. The penalty is greater, the process is fast-

er, and the results are more predictable. 

§ 10.8 ALIMONY 

Until March 2012, Massachusetts was akin to the “Wild West” in terms of order-

ing alimony: anything could happen. For decades, the Probate and Family 

Courts in the Commonwealth had nearly limitless discretion in determining 

whether to award alimony to a divorcing spouse, provided the judge clearly con-

sidered each of the factors set forth in G.L. c. 208, § 34. That said, the existing 

statute offered very little guidance regarding the most basic parameters of ali-

mony that other states had clearly defined, i.e., how much alimony could be 

ordered and how to calculate it, whether different types of alimony could be 

ordered, and when alimony could be reduced or terminated. The statutory “flexi-

bility”—that is, lack of detail—led to markedly disparate results for similarly situ-

ated litigants, depending on the judge assigned to the case. As divorce attorney 

Nancy Van Tine stated regarding the period prior to March 1, 2012, “People can get 

stuck sending money to their former spouse well into retirement, even if the recipi-

ent has his or her own career and is living with a new partner. In Massachusetts 

judges have lacked the authority to terminate alimony, which has resulted in 

instances of clear injustice.” See Nancy Van Tine, “What Massachusetts Alimony 

Reform Really Means,” posted July 27, 2011, on the Huffington Post at http://www

.huffingtonpost.com/nancy-van-tine/what-massachusetts-alimony-reform-

means_b_909252.html. This situation prompted the push for alimony reform by 
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judges, lawyers, members of the legislature, and lots of unhappy former spouses 

who felt they had been paying too much for too long. 

After unanimous passage by both houses of the legislature, the detailed Al-

imony Reform Act of 2011 was signed into law by Governor Deval Patrick on 

September 26, 2011. See Alimony Reform Act of 2011, c. 124, 2011 Mass. Acts 

c. 574 (codified at G.L. c. 208, §§ 34, 48–55) (Exhibit 10G). The act, produced 

by an “Alimony Task Force” appointed by the Joint Committee on the Judiciary, 

represents a sweeping overhaul of the law. The act, which became effective on 

March 1, 2012, provided detailed definitions and limitations on alimony absent 

in the previous incarnation of Chapter 208. 

For a useful summary of the history of alimony in the Commonwealth, as well 

as an overview of the Alimony Reform Act of 2011, see Charles P. Kindregan, Jr., 

“Reforming Alimony: Massachusetts Reconsiders Postdivorce Spousal Support,” 

XLVI:13 Suffolk U. L. Rev. 13–43 (Jan. 28, 2013). This paper is available online at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2208196. 

§ 10.8.1 Main Changes to the Alimony Law 

The most significant changes brought out by the Alimony Reform Act include 

those discussed below. 

(a) New Categories of Alimony with Set Durational Limits 

There are now four different categories of alimony, each with durational limits 

on the maximum amount of time alimony will be paid or received (absent a de-

viation or a marriage of greater than twenty years). These types include 

• General term alimony, which is defined as the “periodic payment 

of support to a recipient spouse who is economically dependent,” 

and is the “default” form of alimony. The durational limit for gen-

eral term alimony depends on the length of the marriage, which is 

defined as the number of months from the date of marriage until 

the service of the summons and complaint for divorce; however, 

the length of a marriage may be extended, for alimony purposes, 

if the court finds there was a premarital economic partnership. 

Further, the court may enter an indefinite alimony order for mar-

riages of twenty years or longer. General term alimony awards 

may be modified and extended in certain circumstances. See G.L. 

c. 208, §§ 48, 49. Note, however, that the period in which tempo-

rary alimony is paid during the pendency of divorce proceedings 

generally is not included toward the maximum presumptive dura-

tion of general term alimony, i.e., a payor does not receive credit 
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for “time served” prejudgment; however, the judge has discretion 

to determine that the appropriate duration of alimony is below 

the presumptive maximum where temporary alimony has been 

paid for an unusually long period of time or where the recipient of 

alimony has delayed resolution of the case in an attempt to pro-

long alimony. Holmes v. Holmes, 467 Mass. 653, 660 (2014). 

Where general term alimony begins to be paid following a judg-

ment of divorce via a complaint for modification, the durational 

limit starts to run on the date that alimony was awarded pursuant 

to the modification judgment (not on the date of the divorce 

judgment or the date that any temporary alimony was awarded). 

See Snow v. Snow, 476 Mass. 425, 429 (2017). 

• Rehabilitative alimony, which is defined as “the periodic payment 

of support to a recipient spouse who is expected to become eco-

nomically self-sufficient by a predicted time, such as, without 

limitation, reemployment; completion of job training; or receipt 

of a sum due from the payor spouse under a judgment.” See 

Zaleski v. Zaleski, 469 Mass. 230 (2014) (holding that rehabilita-

tive alimony based on expected employment is appropriate where 

there is sufficient evidence for a judge to find, with a reasonable 

degree of certainty, that the recipient spouse can obtain employ-

ment through reasonable efforts, and thereby can gain economic 

self-sufficiency, in the near future; wife was a successful sales 

professional until four years before the parties’ divorce); Vedensky 

v. Vedensky, 86 Mass. App. Ct. 768 (2014) (rejecting ex-wife’s 

contention that award of rehabilitative alimony to be paid to ex-

husband was improper, where lower court found that ex-

husband’s mental illness compromised his ability to earn income 

and that he needed support while engaged in intensive therapy). 

This type of alimony may not exceed five years. However, it may 

be modified upon a material change of circumstances within the 

rehabilitative period and may be extended in certain instances 

upon a showing of compelling circumstances. See G.L. c. 208, 

§§ 48, 50. 

• Reimbursement alimony, which is defined as “the periodic or one-

time payment of support to a recipient spouse after a marriage of 

not more than 5 years to compensate the recipient spouse for eco-

nomic and non-economic contribution to the financial resources 

of the payor spouse, such as enabling the payor spouse to com-

plete an education or job training.” This type of alimony termi-

nates on the recipient’s death or a date certain and, once ordered, 

is nonmodifiable. See G.L. c. 208, §§ 48, 51. 
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• Transitional alimony, which is defined as “the periodic or one-

time payment of support to a recipient spouse after a marriage of 

not more than 5 years to transition the recipient spouse to an ad-

justed lifestyle or location as a result of the divorce.” This type of 

alimony terminates on the recipient’s death or a date certain that 

is not longer than three years from the date of the parties’ divorce. 

Once ordered, this type of alimony may not be modified, extended, 

or replaced with another form of alimony. See G.L. c. 208, §§ 48, 

52. 

The Alimony Reform Act of 2011 heralds the era of the finite alimony award. 

(b) Termination of General Term Alimony upon “Normal” 

Retirement 
Under the previous law, an alimony payor could file a complaint for modifi-

cation to terminate alimony upon his or her retirement, but there was no guaran-

tee retirement would qualify as a sufficient basis for termination. See Pierce v. 

Pierce, 455 Mass. 286 (2009) (holding that there should be no rebuttable pre-

sumption that alimony should terminate automatically at a payor’s customary 

retirement age; retirement is just “one factor” to consider); but see Casey v. Ca-

sey, 79 Mass. App. Ct. 623 (2011). 

 . The new legislation provides that, for alimony orders entered after the enact-

ment of the statute, general term alimony will terminate upon the payor’s attain-

ing full retirement age. See G.L. c. 208, § 49(f). “Full retirement age” is defined 

as “the payor’s normal retirement age to be eligible to receive full retirement 

benefits under the United States Old Age, Survivors, and Disability Insurance 

program.” Accordingly, it may change periodically pursuant to the statute. At the 

time when the court enters an initial alimony judgment, a party may request a 

different retirement date, i.e., a date after or before “full retirement age” as de-

fined by the act, and the deviation may be granted for “good cause shown.” The 

court will enter written findings of the reasons for deviation. G.L. c. 208, 

§ 49(f)(1). Indeed, the recipient should try to think ahead and request a postre-

tirement termination date at the initial divorce hearing, as the burden of proof 

for extending general term alimony at a later date is much more onerous. G.L. 

c. 208, § 49(f)(2) (to extend alimony after the initial judgment for good cause 

shown, the court must enter written findings that a material change in circum-

stance occurred after entry of the alimony judgment and that reasons for the ex-

tension are supported by clear and convincing evidence). 



CHILD SUPPORT AND ALIMONY § 10.8 

5th Edition 2017 10–39 

iManageDB1\099998\999986\2778479.v1-9/1/17 

(c) Cohabitation as Grounds for Suspension, Reduction, 

or Termination of General Term Alimony. 

Prior to the entry of the Alimony Reform Act of 2011, it was easy for a recipient 

of alimony to violate the spirit, if not the letter, of the law. Recipients knew re-

marriage would end their alimony payments from a former spouse. As a result, 

many alimony recipients who found new partners simply chose to live with their 

new mates; eschewing traditional marriage in favor of commitment ceremonies, 

they were able to ensure ongoing payments. 

Ex-spouses no longer have to pay alimony that ends up supporting both a 

former spouse and his or her live-in love. Under the new law, general term ali-

mony orders entered after the enactment of the statute “may be suspended, re-

duced or terminated upon the cohabitation of the recipient spouse when the 

payor shows that the recipient spouse has maintained a common household . . . 

with another person for a continuous period of at least 3 months.” G.L. c. 208, 

§ 49(d). The statute sets forth a number of factors in Section 49(d)(1) that the 

court may consider when determining if a recipient of alimony shares a “com-

mon household”—all of which are designed to ascertain that the recipient is in a 

romantic relationship, as opposed to merely having a roommate. The law allows 

the recipient spouse to petition the court for reinstatement of alimony if and 

when the recipient is no longer cohabiting (but not beyond the termination date 

of the original order). G.L. c. 208, § 49(d)(2). 

(d) New Factors to Consider and Percentage Awards When 

Calculating the Form, Amount, and Duration of Alimony 

The new Alimony Reform Act of 2011 effectively removes the determination of 

alimony from G.L. c. 208, § 34 and provides an updated list of factors in G.L. 

c. 208, § 53 that the Probate and Family Court must consider when determining 

the form of alimony and calculating the amount and duration. The court must 

now consider 

• the length of the marriage; 

• the age of the parties; 

• the health of the parties; 

• the income, employment, and employability of both parties, in-

cluding employability through reasonable diligence and additional 

training, if necessary; 

• the economic and noneconomic contribution of both parties to the 

marriage; 

• the marital lifestyle; 

• the ability of each party to maintain the marital lifestyle; 

• lost economic opportunity as a result of the marriage; and 
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• such other factors as the court considers relevant and material. 

Further, in determining an initial alimony award under G.L. c. 208, § 34, the trial 

judge must specifically address health insurance coverage for the recipient 

spouse and, if necessary, include the provision of health insurance for the alimo-

ny recipient in the judgment. See Snow v. Snow, 476 Mass. 425, 434 (2017). You 

should be prepared to address each of the above-referenced factors, as well as 

the issue of health insurance, in your pretrial memorandum or at any hearing 

where you request alimony. 

In addition, there is now clear guidance as to the amount of alimony that 

the court may award. General Laws Chapter 208, § 53(b) provides that 

“[e]xcept for reimbursement alimony or circumstances warranting deviation 

for other forms of alimony, the amount of alimony should generally not exceed 

the recipient’s need or 30 to 35 per cent of the difference between the parties’ 

gross incomes established at the time of the order being issued.” See Hassey v. 

Hassey, 85 Mass. App. Ct. 518, 526 (2014) (rejecting alimony order amount-

ing to 41 percent of the difference between the parties’ gross incomes where 

there were no findings as to the amount of alimony the recipient actually needed 

to maintain the marital lifestyle); but see Rosenwasser v. Rosenwasser, 89 

Mass. App. Ct. 577 (2016). 

 Income is defined broadly in accordance with the child support guide-

lines, G.L. c. 208, § 53(b), and the court has authority to attribute income to a 

party who is unemployed or underemployed. G.L. c. 208, § 53(f). But see Em-

ery v. Sturtevant, 91 Mass. App. Ct. 502 (2017) (holding that it was in error for 

the lower court to attribute income to the alimony payor, where facts of case 

did not show that the payor voluntarily left his prior job and thereafter failed 

to make reasonable efforts to secure new employment). Further, overtime in-

come must be considered when making an initial alimony award determination 

under G.L. c. 208, § 34. See Snow v. Snow, 476 Mass. at 431–32. 

However, the definition of “income” is not limitless. The act specifically 

excludes from the alimony calculation capital gains and dividend and interest 

income derived from assets equitably divided between the parties under Section 

34, and gross income that the court has already considered for setting a child 

support order. G.L. c. 208, § 53(c). Further, income from a second job or over-

time work will be presumed immaterial to an alimony modification if a party 

works more than a single full-time equivalent position and the second job or 

overtime began after entry of the initial order. G.L. c. 208, § 54(b). In addition, 

the income and assets of the payor’s spouse (in the event of the payor’s remar-

riage) shall not be considered in an alimony modification action. G.L. c. 208, 

§ 54(a). 

It is important to note that the alimony award must be based on the parties’ 

respective needs and incomes at the time the order is issued. Hassey v. Hassey, 

85 Mass. App. Ct. at 527. In most circumstances, the court cannot enter a “self-
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modifying” order that provides the recipient with a percentage of the payor’s 

future earnings. In the Hassey case, the ex-husband was ordered to pay alimony 

to his ex-wife on a quarterly basis in an amount equal to 30 percent of his gross 

income in excess of $250,000 from all sources. Hassey v. Hassey, 85 Mass. App. 

Ct. at 521. The payor was required to disclose his income on a quarterly basis to 

the recipient, but she had no reciprocal obligation. Hassey v. Hassey, 85 Mass. 

App. Ct. at 521. Vacating the “self-modifying” alimony order on appeal, the Ap-

peals Court stated as follows: 

Ordinarily, a party seeking upward modification must 

show both increased need and ability of the obligor to 

satisfy that need. Here, however, the self-modifying 

feature of the order . . . is not based on a judicial de-

termination, supported by subsidiary findings of fact, 

of an increase in the wife’s need accompanied by the 

husband’s ability to provide for the same . . . While 

the husband would need to file a complaint for modi-

fication and show a change in circumstances to re-

duce his alimony obligation, under the self-modifying 

order the wife has no corresponding burden and will 

automatically realize the benefit of any increase to 

the husband’s income—whether from the dental prac-

tice or from any other source. Second, the order is in-

equitable because it requires only the husband to dis-

close quarterly income to the wife, but imposes no 

reciprocal duty on the wife. Under this arrangement, 

the husband is deprived of information with which he 

could determine whether a material change has oc-

curred in the wife’s needs or income; indeed, with-

out a corresponding duty on the wife’s part to dis-

close, he has no way to learn of any earnings she may 

have in the future. Under the order, the wife may 

monitor the husband’s compliance and will benefit 

from automatic increases in her alimony award with-

out the need to return to court; the husband, on the 

other hand, must file a complaint to have the order 

modified, while simultaneously lacking access to the 

information required to prove a material change in 

circumstances. 

Hassey v. Hassey, 85 Mass. App. Ct. at 528–29; see also North v. Stephens-

North, No. 14-P-678, 2015 WL 3769855, (Mass. App. Ct. June 18, 2015); but 

see Rosenwasser v. Rosenwasser, 89 Mass. App. Ct. 577 (2016). 
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 (“While there are cases where a self-modifying, percentage-based award of ali-

mony is appropriate, such an award should generally not be imposed absent spe-

cific findings that justify it.”). The court’s emphasis in these cases appears to be 

on the “needs” component of the determination, as ability to pay is but one fac-

tor in the analysis. 

The court has the authority to issue written findings and deviate from the 

durational and amount limits for general term and rehabilitative alimony in ap-

propriate circumstances, some examples of which are provided in G.L. c. 208, 

§ 53(e)(1)–(9). 

(e) Retroactive Application for Durational Limits Only; 

Phase-In of Modifications 

The Alimony Reform Act of 2011 does not apply to existing survived agreements, 

which remain nonmodifiable. See Lalchandani v. Roddy, 86 Mass. App. Ct. 819 

(2015) (“Although the [Alimony Reform] act changed the legal framework un-

der which alimony may be awarded upon divorce or in a subsequent modifica-

tion action, it did not reform our long-standing legal doctrine that surviving, 

non-merged alimony provisions are not modifiable.”); see also Becker v. Phelps, 

86 Mass. App. Ct. 169, 172 (2014). What about merged agreements on alimony? 

There initially was significant confusion among practitioners as to whether the 

terms of the Alimony Reform Act applied to existing agreements that were 

merged into divorce judgments prior to the enactment of the statute. For in-

stance, would an alimony payor have the right to seek modification of a divorce 

judgment that incorporated his merged agreement to pay alimony indefinitely if 

he or she could demonstrate that the ex-spouse had been living with his or her 

lover? Could a sixty-eight-year-old payor of alimony under a merged agree-

ment—who had agreed to pay alimony until the recipient’s remarriage or either 

party’s death—now seek to terminate alimony because he or she had reached 

full retirement age? 

The case of Chin v. Merriot, 470 Mass. 527 (2015) ended the uncertainty 

that had existed for nearly three years regarding the application of the new stat-

ute to pre–Alimony Reform Act judgments. The Supreme Judicial Court held in 

Chin that the provisions of the Alimony Reform Act of 2011 except the dura-

tional limits—more specifically, the retirement and cohabitation provisions—do 

not apply retroactively to merged alimony orders in divorce judgments that en-

tered before the statute’s effective date of March 1, 2012; rather, modification of 

such alimony orders is governed by the “change of circumstances” standard in 

effect before March 1, 2012. Chin v. Merriot, 470 Mass. at 528; (but see Com. v. 

Laltaprasad, 475 Mass. 692 (2016) 

As a result, a payor of alimony who entered into a merged agreement prior 

to March 1, 2012 cannot point to the Alimony Reform Act and seek to terminate 
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alimony on the sole basis that he or she has reached full retirement age; he or 

she would have to demonstrate a “material and substantial change in circum-

stances”—which may or may not include his or her retirement—to terminate or 

reduce alimony, as had been the case prior to the Alimony Reform Act. In the 

same vein, a payor of alimony who entered into a merged agreement prior to 

March 1, 2012 cannot point to the Alimony Reform Act and seek to terminate 

alimony on the sole basis of his or her ex-spouse’s cohabitation for a period ex-

ceeding three consecutive months; that said, his or her ex-spouse’s cohabitation 

may be part of the “material and substantial change in circumstances” that con-

vinces the court to reduce or terminate alimony. Accord Rodman v. Rodman, 470 

Mass. 539 (2015); Doktor v. Doktor, 470 Mass. 547 (2015); but see DeMarco v. 

DeMarco, 89 Mass. App. Ct. 618 (2016) 

 . 

The Supreme Judicial Court also clarified in Chin that the single exception 

to the Alimony Reform Act’s general rule of prospective application concerns 

durational limits. Chin v. Merriot, 470 Mass. at 537 (“Alimony judgments en-

tered prior to the alimony reform act may be modified only under the existing 

material change of circumstances standard, with the single exception that the 

new durational limits of the act will be considered a material change of circum-

stances for purposes of this standard.”). In other words, a party may seek to 

modify merged alimony orders entered prior to March 1, 2012 on the grounds 

that the term of the alimony exceeds the durational limits set forth in G.L. 

c. 208, § 49(b) without the showing of any additional change in circumstances. 

See 2011 Mass. Acts c. 124, §§ 4–6; Rodman v. Rodman, 470 Mass. at 545. 

Complaints for modification filed solely because the existing alimony judgment 

exceeds the new durational limits may be filed only according to a time frame 

based on the length of the marriage: 

• Payors married to the recipient five years or fewer may file on or 

after March 1, 2013. 

• Payors married to the recipient ten years or fewer (but more than 

five years) may file on or after March 1, 2014. 

• Payors married to the recipient fifteen years or fewer (but more 

than ten years) may file on or after March 1, 2015. 

• Payors married to the recipient twenty years or fewer (but more 

than fifteen years) may file on or after September 1, 2015. 

See 2011 Mass. Acts c. 124, § 5. However, keep in mind that 

The Supreme Judicial Court has held that the application of the Alimony 

Reform Act’s durational limits to merged alimony agreements that predate the 

act is not unconstitutionally retroactive because “the statute does not attach ‘new 

legal consequences to events completed before its enactment.’” Van Arsdale v. 

Van Arsdale, 477 Mass. 218 (2017) (quoting Landgraf v. USI Film Prods., 511 
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U.S. 244, 270 (1994)). In Van Arsdale, the court held that applying the presump-

tion of durational limits to a merged agreement predating the act is not imper-

missibly retroactive because the recipient has the opportunity to show that the 

durational limits should not apply to his/her case—in other words, the recipient 

still has the ability to “escape” the new consequences that he/she had not antici-

pated through a deviation. Van Arsdale v. Van Arsdale, 477 Mass. at 222. 

The presumption that alimony should terminate upon reaching the duration-

al limit may be overcome by a showing that the continued payment of alimony 

beyond the durational limit is “required in the interests of justice.” G.L. c. 208, 

§ 49(b). In considering whether a deviation beyond the durational limits would, 

in fact, be in the interests of justice, the trial court should focus on the circum-

stances of the parties in the “here and now.” George v. George, 476 Mass. 65, 

69–70 (2016). Each trial judge has broad discretion to fashion a modification 

judgment. Holmes v. Holmes, 467 Mass. 653, 661 (2014) (but see Rodman v. 

Rodman, 470 Mass. 539 (2015).) 

 . That said, case law to date suggests that the courts will pay close attention 

to matters of basic fairness when evaluating a request for deviation. See Van 

Arsdale v. Van Arsdale, 477 Mass. at 223 (holding that trial court did not abuse 

its discretion in rejecting the alimony recipient’s request for deviation from the 

durational limits, where recipient’s health did not prevent her from working and 

where she had over $1 million in assets); compare Barcalow v. Barcalow, Law-

yers Weekly. No. 15-003-12 (May 1, 2015) (trial court found deviation from the 

durational limits was warranted where recipient, who had sustained severe head 

injury from car accident prior to divorce, suffered cognitive challenges, was 

deemed disabled by the Social Security Administration, and was unable to sup-

port herself). 

§ 10.8.2 The Alimony Reform Act: Early Lessons 

to Be Learned 

The Alimony Reform Act of 2011 became effective March 1, 2012, and, as such, 

there is relatively little precedent illuminating the nuances of the act. How, then, 

is the best way to argue your case? What pitfalls should be avoided? Divorce 

attorney Anita Wyzanski Robboy has authored an impressive summary that ap-

peared in Massachusetts Lawyers Weekly (41 MLW 2047 July 29, 2013, p. 39) 

titled, “The Alimony Reform Act: Early Lessons to Be Learned.” (The print 

issue of Massachusetts Lawyers Weekly dated July 29, 2013, features an abridged 

version of the article. The full text is available at http://www.princelobel.com/

assets/attachments/253.pdf.) 

Other practice tips to keep in mind include the following: 
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• Do not delay filing the complaint for divorce in light of the fact 

that durational limits for general term alimony are based on the 

length of the marriage—that is, the date of the marriage through 

the date of service of the complaint. In cases where the parties are 

trying to proceed on an uncontested basis pursuant to G.L. c. 208, 

§ 1A, you should (if you represent the alimony payor) demand a 

written tolling agreement. 

• Do not lose sight of the fact that the durational limits are pre-

sumptive, not fixed. Do not hesitate to seek a longer or shorter 

term for alimony when appropriate (such as when a recipient is 

disabled, likely to become a public charge, unemployed, etc.). 

• If you represent the alimony payor, look closely at the recipient’s 

weekly expenses listed on his or her financial statement. If this 

amount is less than 30 percent of the difference between the par-

ties’ gross incomes, argue that alimony should be capped at the 

recipient’s need (that is, the amount necessary to meet these ex-

penses). The statute does not require that alimony be at least 30 to 

35 percent of the difference between the parties’ gross incomes; 

those parameters may be viewed as a cap. See G.L. c. 208, § 53(b). 

• If your client seeks alimony that deviates from either the dura-

tional limits set forth in G.L. c. 208, § 49(b) or the amount limits 

set forth in G.L. c. 208, § 53(b), be sure to provide the court with 

proposed findings of fact that justify the deviation—even at the 

temporary orders phase. 

• If you are seeking an order for unallocated child support and ali-

mony, you must explain the tax consequences to the court. At the 

temporary orders phase, it would be helpful to provide the court 

with the payor’s tax returns; an affidavit that sets forth his or her 

tax rate; and proposed findings of fact. (Keep in mind, however, 

that the advantages of an unallocated order will be lost if the par-

ties end up filing joint tax returns.) At the time of trial, you will 

need to present a tax analysis to the court whether by expert tes-

timony or (preferably) by stipulation. 

• If you represent the potential recipient of alimony and you have 

reason to believe that his or her spouse will continue to work 

beyond full retirement age (as defined by the statute), seek an or-

der for the continued payment of alimony beyond full retirement 

age at the time of the divorce trial when the standard is more leni-

ent. See G.L. c. 208, § 49(f)(1)–(2). If you are negotiating an 

agreement for payment beyond full retirement age, consider lock-

ing in payment until the payor reaches a specific age in a survived 

agreement. 
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• If you represent the likely recipient of alimony in a long-term 

marriage, consider simultaneously arguing for a disproportionate 

share of the marital estate (i.e., the alimony recipient would retain 

60 percent of marital assets). Some judges are amenable to the ar-

gument that a fifty-fifty division of assets would be inequitable in 

such a case because the alimony payor will be able to augment his 

or her retirement assets prior to ceasing employment while the re-

cipient will not. Present evidence of the present value of each par-

ty’s retirement assets at the time of the divorce and the anticipated 

future value of each party’s retirement assets at the time of re-

tirement. Alternatively, request that the recipient’s need to save 

for retirement be factored into the alimony order. 

• A payor who reaches full retirement age as defined by the Alimony 

Reform Act cannot unilaterally stop paying the ordered ali-

mony—he or she must file a complaint for modification (at which 

time the recipient may attempt to prove, by clear and convincing 

evidence, the changes that warrant an extension). If you want 

your client to be able simply to stop paying alimony upon reach-

ing full retirement age, make sure the agreement provides for “au-

tomatic termination upon the payor’s reaching full retirement 

age” (i.e., without the need to file a complaint for modification). 

You may also provide that the recipient spouse at the time of the 

payor’s full retirement age may petition the court for a modifica-

tion pursuant to G.L. c. 208, §§ 48–54. 

• What happens if your client is having difficulty making ends meet 

once child support has ended? Consider seeking rehabilitative al-

imony. It can begin after child support ends and can be extended 

beyond five years upon a showing of “compelling circumstanc-

es.” G.L. c. 208, § 50(b). 

• It is difficult to prove cohabitation, so you need to be very de-

tailed in your discovery efforts. Areas of inquiry include the time 

that the couple spends together and at what residence(s); whether 

the alimony recipient has named his or her partner as a benefi-

ciary of his or her estate plan (or vice versa); whether the alimony 

recipient and his or her partner are covered by the same health in-

surance plan; whether the new partner has met the alimony recipi-

ent’s neighbors, friends, extended family, and/or colleagues; 

whether and how the new partner is involved with the alimony re-

cipient’s children, including child care tasks; whether the alimony 

recipient and his or her new partner share any joint accounts or 

other assets; whether the couple has taken any vacations or trips 

together; whether the couple attends a house of worship together; 
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whether the couple attends counseling together; whether the cou-

ple has discussed or made plans for marriage; whether the couple 

owns a pet; whether the alimony recipient lists his or her new 

partner on emergency contact forms (or vice versa); whether the 

couple lists the same residence on any voter registration forms; 

whether the new partner pays any bills relating to the alimony re-

cipient’s residence; whether the couple has visited a financial 

planner or attorney together; whether the alimony recipient and 

his or her new partner have provided for each other in their re-

spective estate plans; and whether the couple has purchased a bur-

ial plot together. 

• While a complaint for modification is pending, do not forget to 

consider what should happen to alimony payments, as retroactive 

relief may be granted. There is always a risk that the recipient 

may have a repayment obligation at the conclusion of the case, 

which he or she may or may not be able to meet. Are the parties 

amenable to having the support deposited into an escrow account, 

or should you request that the court order payments be made into 

an escrow account, pendente lite? Would the recipient agree on a 

temporary basis to a lower amount of alimony if the payor waives 

any right to retroactive repayment? 

§ 10.8.3 Interaction of Child Support and Alimony 

When issuing an order for alimony, the court must exclude income it already 

considered in setting a child support order. See G.L. c. 208, § 53(c)(2). But see 

Rediger v. White, No. 16-P-657 (Mass. App. Ct. Mar. 13, 2017) (holding that 

nothing in G.L. c. 208, § 53(c) requires the judge in a subsequent divorce case to 

exclude gross income that another judge “has already considered for setting a 

child support order” in a prior divorce case). This provision of the Alimony Re-

form Act suggests the court should enter a child support award before determin-

ing alimony. However, Section 53(d) notes that “nothing in this section limits 

the court’s discretion to cast a presumptive child support order under the Child 

Support Guidelines in terms of unallocated or undifferentiated alimony and child 

support”—language that suggests the court should be considering alimony from 

the very beginning. The result is that practitioners have been left scratching their 

heads over how to configure family support (at least in high-income cases). 

The recently-revised child support guidelines, effective September 15, 

2017, recognize this confusion but offer little additional guidance. Section II(A) 

of the guidelines recognizes the court’s authority to designate a child support 

order in whole or in part as alimony “without it being deemed a deviation, pro-

vided that the tax consequences are considered in determining the support or-
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der and the after-tax support received by the recipient is not diminished.” Rec-

ognizing that (per the Alimony Reform Act) the same income cannot be used 

twice when determining child support and alimony, the guidelines also advise 

that 

The parties may consider preparing alternate calcula-

tions of alimony and child support to determine the 

most equitable result for the children and the parties. 

Depending upon the circumstances, alimony may be 

calculated first, and in other circumstances child sup-

port may be calculated first. Judicial discretion is 

necessary and deviations shall be considered. 

Mass. Child Support Guidelines II-A(3) (2017). 

The guidelines, in conjunction with the Alimony Reform Act of 2011, there-

fore encourage divorce practitioners to be creative, play with the numbers (i.e., 

analyze the tax consequences of various scenarios), and try to arrive at the best 

net result for the family. If you represent a support obligor, you may want to 

characterize child support as alimony (or unallocated support) if the other 

spouse is the custodial parent. If you do so, the amount of support must be larger 

to account for the tax consequences, i.e., deductible to the payor and taxable to 

the recipient. However, watch out! Should the payments terminate or reduce at a 

certain time or event in the child’s life, the tax code may disallow all such de-

ductions from the payor’s income, which would result in a big tax bill for the 

payor (not to mention a real headache for you as the payor’s attorney). See 

I.R.C. § 71c(1)–(2). If you intend to characterize all or a portion of support as 

alimony or unallocated support, be sure to provide the court with a detailed 

spreadsheet of the tax consequences of your proposal. 

Another possible benefit for the party paying child support is to claim the 

child or children as his or her dependents for each calendar year in which child 

support is paid. If the custodial parent does not agree, the court has the author-

ity to decide which parent can claim the deductions. And, since child support 

is not deductible by the obligor parent nor includible in the recipient’s taxable 

income, it is certainly fair to give the payor the tax benefit. Just keep in mind 

that the dependency exemption may phase out for higher income obligors, and 

the child tax credit, I.R.C. § 24, is available only to the parent who takes the 

dependency exemption, but it phases out at a much lower income than the de-

pendency exemption. 

§ 10.8.4 Enforcement of Spousal Support 

What happens if there is an outstanding alimony order and the obligor has 

failed to pay? In most cases, the attorney for the recipient will file a civil com-
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plaint for contempt to seek an order for the exact amount of arrears. The com-

plaint should also request recovery for any unpaid amounts due through the 

date of the hearing. You should also request legal fees and costs in the com-

plaint, supported by your billing records and an affidavit of your credentials as 

an attorney specializing in domestic relations law. If you represent the alimony 

obligor who failed to pay, you should focus your answer on your client’s ina-

bility to pay as ordered. 

Do not overlook the DOR with regard to alimony. While its primary focus is 

child support, federal law requires the DOR to collect spousal support under the 

following circumstances: 

• if there is an existing order for spousal support for a spouse or 

former spouse; 

• if the obligor’s minor child resides with that spouse; or 

• if the DOR is providing child support enforcement services to the 

child, either as a result of assignment of rights or application for 

services. G.L. c. 119A, § 2(a). 

If there are no minor children and no past-due child support owed, the DOR 

will not enforce spousal support or establish orders for spousal support, except 

in international cases upon the request of a reciprocating country. Once you 

obtain a spousal support order, provided there is a related child support amount, 

the DOR will include it among the various remedies used for enforcing child 

support. 

Spousal support may be collected by wage assignment from the obligor’s 

employer and paid directly to the obligee, even when there is no child support 

component, but not through the DOR. G.L. c. 119A, § 12(b)(2). 

Further, do not ignore UIFSA with regard to alimony. Although most prac-

titioners are more familiar with UIFSA in the context of child support (see 

§ 10.6, The Uniform Interstate Family Support Act, above), UIFSA is also 

available for cases involving only spousal support, even though the DOR is 

not available (as it otherwise is with regard to child support). The definition of 

“duty of support” under G.L. c. 209D, § 1-102(4) includes an obligation im-

posed or imposable by law to provide support for a spouse or former spouse, 

including an unsatisfied obligation to provide support. The definition of “sup-

port order” under G.L. c. 209D, § 1-102(28) also includes support for a spouse 

or former spouse. UIFSA is limited when it comes to modifying a spousal 

support order. Section 2-211 of UIFSA provides that a Massachusetts court 

issuing a spousal support order has continuing exclusive jurisdiction over the 

order throughout its existence. By the same token, a Massachusetts court can-

not use the provisions of UIFSA to modify a spousal support order issued by a 

court of another state that has continuing exclusive jurisdiction over that order 

under the law of that state. 
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Keep in mind that G.L. c. 209D, § 1-104 provides that UIFSA’s remedies 

are cumulative and do not affect the availability of remedies under other laws. 

The provisions of Chapter 208 relating to modification of foreign divorce 

judgments are presumably not affected by UIFSA (the two-state process pro-

vided by UIFSA is not available in an action brought under Chapter 208). 
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Exhibits Available for Download 

The following exhibits are available for download from the MCLE 

website. See the Electronic Forms Download page for instructions. 

EXHIBIT 10A—Massachusetts Child Support Guidelines 

EXHIBIT 10B—Child Support Guidelines Worksheet 

EXHIBIT 10C—Child Support Findings for Child Support and 

Post-Secondary Education 

EXHIBIT 10D—DOR/CSE Tips for Family Lawyers 

EXHIBIT 10E—Child Support Intake Form and Application 

for Full Child Support Services 

EXHIBIT 10F—DOR/CSE Regional Offices 

EXHIBIT 10G—Alimony Reform Act of 2011 
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EXHIBIT 10A—Massachusetts Child Support 

Guidelines 
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EXHIBIT 10B—Child Support Guidelines Worksheet 
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EXHIBIT 10C—Child Support Findings for Child 

Support and Post-Secondary Education 
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EXHIBIT 10D—DOR/CSE Tips for Family Lawyers 

DOR and the Family Law Practitioner: Tips for Working Effectively 

with the Department of Revenue in Collecting Child Support 

Every child support case in the Commonwealth has some connection with the 

Child Support Enforcement Division of the Department of Revenue (DOR), 

whether DOR is providing full child support enforcement services, processing 

payments made through income withholding or serving as the Commonwealth’s 

registry for child support order information. For family law practitioners repre-

senting clients in cases involving child support, it is important to understand the 

extent of DOR’s involvement so that you can advise clients of their rights and 

responsibilities, ensure that DOR has the necessary information to process your 

client’s case, and help your clients understand the basis for DOR’s actions. 

DOR continues to work to improve child support enforcement services for the 

families of the Commonwealth, looking for ways to strengthen parents’ provi-

sion of financial and emotional support for their children. To this end, we are 

committed to working with the private bar to be more responsive, streamline 

procedures, and make information available quickly. The private bar, in turn, can 

help us by becoming knowledgeable about DOR’s systems and procedures so 

that you can give accurate information to clients, and by providing us with all 

the necessary documentation, such as court orders and changes in addresses, as 

soon as it is available. 

Here you can find some useful tips for working effectively with DOR in collecting 

child support. 

Tip 1: Understand the difference between “IV-D” and “Non-IV-D” child support 

cases. 

Tip 2: Make sure your client fills out the Child Support Intake Form & Applica-

tion for Full Child Support Services as completely and accurately as possible. 

Tip 3: Before leaving court place all child support related documents in the 

“DOR box” in the courthouse. 

Tip 4: Make sure the amount of the current child support obligation is stated as a 

dollar figure to be paid at a regular interval and that the terms of the court order 

or stipulation are clear, legible and unambiguous. 

Tip 5: State the termination date for the child support obligation clearly in the 

court order separation agreement or stipulation. 
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Tip 6: Understand the difference between an income withholding order that is 

effective immediately and one that is “suspended.” 

Tip 7: Advise clients not to make or receive direct payments. 

Tip 8: Obtain a medical support order even if no health insurance is currently 

available. 

Tip 9: Address child support when custody changes are made. 

Tip 10: Notify DOR if the child support order is modified or terminated. 

Tip 11: Know what to do if you have concerns about your client’s safety. 

Tip 12: Understand how payments are allocated to child support cases. 

Tip 13: Become familiar with the enforcement remedies DOR can use to collect 

past-due child support. 

Tip 14: Understand how payments are disbursed to custodial parents. 

Tip 15: Evaluate whether an administrative review is necessary to resolve a 

question or dispute about your client’s child support account. 

Tip 16: Advise clients that they can prevent assessment of interest and penalties 

by paying their child support on time and in full each month. 

Tip 17: Notify DOR if your client meets the criteria for exemption from interest 

and penalty charges. 

Tip 18: Learn how your client can qualify for a waiver of interest and penalties 

owed to the Commonwealth. 

Tip 19: Recognize cases that might be appropriate for DOR’s Arrears Manage-

ment program. 

Tip 1: Understand the difference between “IV-D” and “Non-IV-D” child support 

cases. 

DOR is referred to in GL c. 119A, and elsewhere, as the “IV-D agency” because 

it operates pursuant to a complex statutory scheme required by Title IV, Part D 

of the Social Security Act (42 U.S.C. 651 et seq.), Child support cases are there-

fore designated as either “IV-D cases” or “non-IV-D cases.” Family law practi-

tioners should understand the difference between IV-D and non-IV-D cases and 

what services are provided in each type of case. 

IV-D child support cases: In IV-D child support cases, also known as full ser-

vice cases, DOR provides a full range of child support services, including estab-

lishing paternity and establishing, modifying and enforcing orders for child and 

medical support. Full service cases come to DOR from several sources: 1) referrals 
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from the Department of Transitional Assistance (DT A) or MassHealth when 

custodial parents are receiving public assistance benefits; 2) referrals from the 

Department of Children and Families (DCF) when DCF is providing services: 3) 

requests from other states (or countries) where one party lives in Massachusetts: 

and 4) applications from custodial and noncustodial parents seeking our assis-

tance with their child support cases. The majority of child support cases handled 

by the family law practitioner fall into the last category. 

Non-IV-D child support cases: In non-IV-D cases, federal and state law require 

DOR to perform limited functions, even though the cases involve custodial par-

ents who are not receiving public assistance and neither parent has applied for 

DOR’s services. These cases fall into two categories: “income withholding-only 

cases” and “state case registry-only cases.” 

Non-IV-D income withholding-only cases: Since October, 1998, 

federal law has required that all child support paid by income withhold-

ing be paid through DOR, even if the family wants no involvement by 

DOR. We call these “income withholding-only cases.” The only service 

DOR provides in these cases is collecting and disbursing the payments 

made by income withholding, keeping track of the payments as they 

come in and go out. We do not keep track of arrearages, assess interest 

and penalty or take any steps to find a new employer or initiate en-

forcement actions if arrears accrue. 

State case registry-only cases: All cases with a child support order 

established or modified after October 1, 1998, must be included in the 

state case registry, even if there is no income withholding order and no 

DOR involvement. We call these “state case registry-only cases” and 

we do not provide any services on these cases. 

Tip 2: Make sure your client fills out the Child Support Intake Form & Applica-

tion for Full Child Support Services as completely and accurately as possible, 

Every party to a child support case, whether IV-D or non-IV-D, must provide 

certain identifying information to the state case registry and update that infor-

mation as necessary. In any subsequent child support proceeding, the court can 

find proper service if the notice of the proceeding was sent to the most recent 

residential or employer address filed with the state case registry. DOR uses one 

form, the Child Support Intake Form & Application for Full Child Support Ser-

vices to collect information about child support orders and process requests for 

services. Therefore, it is important to make sure your client—whether custodial 

or noncustodial parent—fills out the intake and application form completely and 

accurately, even if the client is not seeking child support services from DOR. 
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Tip 3: Before leaving court, place all child support related documents in the 

“DOR box” In the courthouse. 

Every probate court has a “DOR box,” usually located in the register’s office, 

into which you can place documents related to a specific child support case. 

DOR collects these documents daily. Before you leave court, remember to put 

all child support related documents, including the Child Support Intake Form & 

Application for Full Child Support Services, copies of signed court orders and 

any related stipulations or separation agreements relating to child support, into 

the DOR box. Placing child support related documents in the DOR box ensures 

that the documents can be transmitted to DOR quickly. 

Tip 4: Make sure the amount of the current child support obligation is stated as a 

dollar figure to be paid at a regular interval and that the terms of the court order 

or stipulation are clear, legible and unambiguous. 

Practitioners should make sure that the terms of the court order and any stipula-

tions are clear, legible and unambiguous and that the amount of the support obli-

gation is reduced to a sum certain, payable at regular, stated intervals (e.g., 

“$100 per week”). If the child support order includes seasonal adjustments to 

the amount of child support, practitioners should be sure the order clearly states 

the exact date on which the change in the amount of child support is to take 

place, as well as the exact amount of support to be paid both before and after the 

adjustment (e.g., “Child support shall be $100 per week: from September 1
st
 

through June 30
th

 each year and $250 per week from July 1
st
 through August 31

st
 

each year”). DOR cannot process orders that are based on a percentage of in-

come or bonuses, unless the amount is reduced to a sum certain, either by 

agreement of the parties or order of the court (e.g., “50% of the $1,000 holiday 

bonus”). When the child support obligation is stated as a specific dollar amount 

to be paid at a regular interval and the order is written in clear, unambiguous 

terms, the potential for error and confusion about the correct amount of support 

due is greatly reduced. 

Practitioners should refer to CSE Directive 09-1: Child Support Orders that are 

Unclear, Illegible, Ambiguous or Lack Information Necessary to Collect and 

Enforce the Order (November 4, 2009) for more information on the types of 

problems that will prevent DOR from enforcing an order. 

Tip 5: State the termination date for the child support obligation clearly in the 

court order, separation agreement or stipulation. 

Because a child support order may terminate years in the future, make sure that 

the order reflects the parties’ intentions by stating the exact termination date, 

including the month, day and year, in the order or separation agreement. DOR 

must have a specific date indicating when the order will terminate so that we can 
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enter it in our computer system. If the court order is silent as to the termination 

date, we will select the date of the youngest child’s twenty-first birthday, unless 

otherwise ordered by the court. Some separation agreements base the termination 

of the support obligation on several contingencies that are subject to interpretation 

(e.g., child support will be paid while the child is enrolled full-time in college). 

If the termination date is based on contingencies and one contingency is the 

child’s twenty-third birthday, we will select the date of the youngest child’s 

twenty-third birthday as the termination date, unless either party provides DOR 

with a new court order that states the specific month, day and year of the termi-

nation date. 

For more information, practitioners should refer to CSE Directive 09-1: Child 

Support Orders that are Unclear, Illegible, Ambiguous or Lack Information Nec-

essary to Collect and Enforce the Order (November 4, 2009). 

Tip 6: Understand the difference between an Income withholding order that is 

effective immediately and one that is “suspended.” 

All child support orders in the Commonwealth must include a provision for 

payments to be made by income withholding. The court can order immediate 

implementation of the income withholding order or suspend implementation. 

Practitioners should make sure that the court order clearly states whether the 

income withholding is effective immediately or is suspended. If the order is im-

plemented, DOR will send the notice of the income withholding order to the 

employer or other source of periodic income, once we have all of the necessary 

information (including a copy of the court order). All states must use the federal-

ly mandated income withholding notice so that all employers in the country re-

ceive the same income withholding notice. 

If income withholding is suspended and DOR is providing full services, we will 

implement the withholding at the request of either parent or if the obligor be-

comes delinquent in payments. If the order is silent on the issue of income with-

holding, does not clearly indicate whether the income withholding is immediate or 

suspended or states that income withholding is not ordered (for which there is no 

statutory authority), DOR will treat the income withholding order as suspended. 

Tip 7: Advise clients not to make or receive direct payments. 

If DOR is providing full child support services, it is important that all payments 

be made through DOR and not directly between the parties. Direct payments are 

guaranteed to cause arrears balance problems. Payments made directly to the 

custodial parent are not known to DOR and DOR’s computer system treats them 

as missed payments. This causes an arrearage to accrue, which in turn leads to 

enforcement actions to collect past-due support. 
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If your client is ordered to pay child support, you should advise your client to 

make payments directly to DOR and not to make direct payments to the other 

parent. It can take several weeks after issuance of a court order for the employer 

to begin deducting child support from a noncustodial parent’s paycheck. Until 

the income withholding begins, your client can avoid problems by using the 

payment stubs available on this website and in the probate and family court-

houses throughout the Commonwealth and by following these instructions: 

• Until the employer begins withholding the support payments, 

make payments by check or money order payable to the Com-

monwealth of Massachusetts (never send cash). 

• Print the noncustodial parent’s name and Social Security number 

on the check or money order to ensure proper credit and attach the 

completed payment stub to the check or money order. 

• Mail payments to DOR, P.O. Box 55144, Boston, MA 02205-5244. 

If your client is the recipient of child support in a case where DOR is providing 

full child support services, you should advise your client not to accept direct 

payments from the other parent. If a custodial parent repeatedly accepts direct 

payments, it may be appropriate for the parent to terminate DOR services. 

If your client has already made direct payments, we will give credit for the pay-

ments if certain criteria are met, but it is important for you and your client to 

understand that it takes several weeks for DOR to verify that the direct payments 

were made. The noncustodial parent must submit credible documentation, such 

as copies of cancelled checks (front and back) or money orders, showing that 

payments for child support due pursuant to a court order were made directly to 

the other parent. DOR then sends copies of those checks or other documentation 

to the custodial parent to verify that the payments were received and confirm 

that the payments were for child support. This is a cumbersome and time-

consuming process for all involved. Therefore, as noted above, advise clients not 

to make or receive direct payments. 

Tip 8: Obtain a medical support order, even if no health insurance is currently 

available. 

Every child support order must include a provision for health-care coverage of 

the child. G.L. c. 119A, § 12 (a). If no health insurance is currently available, 

ask the judge to issue an order requiring that health insurance be provided “if 

and when available.” The order for health insurance will therefore be in place in 

the event the noncustodial parent obtains health insurance or obtains a job where 

health insurance is available. If the custodial parent is providing the health in-

surance, include a provision to that effect in the order or stipulation of the par-

ties. DOR issues the federally mandated National Medical Support Notice, 

which is an automated and streamlined version of the Qualifled Medical Child 
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Support Order (QMCSO). The notice must be deemed by employers to meet all 

the requirements of a QMCSO if it is issued by the state’s child support agency. 

Thus, in cases receiving full child support services from DOR, an order to provide 

health insurance coverage will be issued automatically by DOR to the noncustodial 

parent’s new employer, along with the income withholding order, without the 

necessity of a court hearing. 

Tip 9: Address child support when custody changes are made. 

When custody changes from one parent to another, make sure that the issue of 

child support is addressed in the new custody order and that DOR gets a copy of 

the new order. If the order is silent on the matter of child support or if we do not 

receive notice of the change, we will assume that the child support order contin-

ues to be in effect. If no payments are made, the case will accrue arrearages, 

with the attendant enforcement actions. Parents often assume DOR will termi-

nate their order automatically if custody changes, but Massachusetts case law 

has held that custody changes do not automatically terminate support obliga-

tions. Absent a court order, we cannot terminate the order and will stop assessing 

support only if we receive a copy of a court order to that effect. 

Tip 10: Notify DOR if the child support order is modified or terminated. 

As ability to pay changes, parents sometimes obtain modifications of child sup-

port orders, either pro se or with counsel, without notifying DOR that the order 

has changed. Until we receive a new court order, we will continue to assess and 

enforce child support according to the court order information in our records. 

Make sure to put copies of any orders modifying child support in the DOR box, 

even if the clients do not currently receive DOR services. If it is a “non-IV-D 

income withholding-only” case, we notify the employer of the change in the 

amount of the order. Countless times, the cause of payment mishaps and account 

problems is traced to the fact that parties changed the order without telling DOR. 

If your client is seeking a modification of his or her child support obligation, be 

sure to explain that child support orders are not subject to retroactive modifica-

tion. A child support order becomes a judgment by operation of law on or after 

the date it is due and cannot be modified, upwards or downwards, except with 

respect to any period during which a complaint for modification is pending and 

only from the date that notice of the complaint has been given. G.L c. 119A, 

§ 13 (a). 

Tip 11: Know what to do if you have concerns about your client’s safety. 

DOR takes steps to enforce support safely in cases that involve domestic vio-

lence. If you are concerned that child support enforcement could put your client 

or your client’s children at risk, contact us at 800-332-2733 or 617-660-1234. 
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Our domestic violence specialists can work with the client to review options and 

make referrals as appropriate to other service providers. 

Tip 12: Understand how payments are allocated to child support cases. 

Federal law guides how child support payments are distributed. Payments are 

allocated to current support before arrears and to arrears owed to the family be-

fore arrears owed to the Commonwealth, with one exception. Federal tax refund 

intercepts cannot be allocated to current support and are allocated first to any 

arrears owed to the Commonwealth and then to arrears owed to the family. If 

support is owed to more than one case and less than the full amount is received, 

amounts for current support are prorated among the cases in proportion to the 

amount of current support due. Collections on arrears are prorated among the 

cases in proportion to the amount of arrears due, unless the arrearage collection is 

the result of a contempt action requiring a lump sum payment to a specific case. 

If there are multiple cases and, pursuant to a contempt judgment in an action 

brought by or on behalf of one custodial parent, the court orders the noncus-

todial parent to make a lump sum payment on arrears for that one case, DOR can 

allocate that payment to the case, provided we receive proper documentation 

with the payment. This is an exception to the general rule for prorating payments 

and counsel should make sure that DOR staff stationed at the court are notified 

of these payments immediately, so that they can ensure the payment is posted 

correctly. If the payment is not accompanied by the necessary paperwork, DOR 

will allocate the payment to all cases. 

Tip 13: Become familiar with the enforcement remedies DOR can use to collect 

past-due child support. 

DOR is authorized to use a variety of enforcement actions to collect past-due 

support in IV-D cases. These enforcement actions, available only for cases en-

forced by DOR, are initiated when the relevant selection criteria are met. Many 

remain active until past-due support is paid in full, even if payments on current 

support are made by income withholding. Most are fully automated and rely on 

data matches conducted by our computers. The administrative enforcement rem-

edies used by DOR to collect past-due support include: 

• Using income withholding orders to collect both current and past-

due support from salaries and wages, as well as workers’ compen-

sation, unemployment and disability benefits and any other regular 

periodic income; 

• Levying accounts in banks and other financial institutions; 

• Placing liens on real estate, insurance settlements, workers’ com-

pensation lump sum settlements, public pension accounts, aban-

doned property and lottery winnings; 
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• Referring cases to the U.S. Department of State for denial or non-

renewal of passports; 

• Revoking or suspending professional, recreational, occupational 

and drivers’ licenses and motor vehicle registrations; 

• Assessing interest and penalties on past-due child support; 

• Intercepting federal and state tax refunds; 

• Referring cases of delinquent child support obligors to credit re-

porting bureaus and collection agencies; and 

• Bringing actions for contempt of court or criminal contempt. 

More detailed information about DOR’s use of administrative enforcing reme-

dies is available in the Administrative Enforcement brochure available on this 

website. 

Tip 14: Understand how payments are disbursed to custodial parents. 

Custodial parents must receive child support payments from DOR either through 

direct deposit into their bank accounts or through deposits made by DOR onto 

their Massachusetts Debit Card. 

Electronic payments, whether by direct deposit or the Massachusetts Debit Card, 

get payments to families faster than checks delivered by mail. Electronic pay-

ments also eliminate excessive check cashing fees and provide an electronic 

audit trail that ensures payments can always be located. More information about 

mandatory electronic payment delivery options and the limited exemptions from 

mandatory electronic payment can be found in CSE Directive 04-1: Mandatorv 

Electronic Delivery of Child Support (December 22, 2004). 

Tip 15: Evaluate whether an administrative review is necessary to resolve a 

question or dispute about your client’s child support account. 

Most questions or disputes about the amount of child support due can be re-

solved after discussion between a parent (or his or her attorney) and the DOR 

case manager responsible for the case. Often, the problem or dispute arises be-

cause DOR is missing information about a court order that the parties obtained 

on their own (without notice to DOR) or direct payments between the parties. 

Such issues can be resolved without the need for filing an administrative review. 

Before filing a request for an administrative review, contact your client’s case 

manager—you might be able to resolve the dispute with just a phone call. 

If your client disputes an enforcement action taken by DOR, it is important to 

explain that child support becomes a judgment by operation of law as it becomes 

due and unpaid and is therefore enforceable like any other judgment in the state. 

G.L. c. 119A, § 6. There are few defenses to enforcement—limited to challeng-

ing the validity of the underlying court order or proving a mistake of fact, such 

as wrong person or no past-due support owed, If your client has a valid basis to 
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object to DOR’s enforcement action, make sure that a request for administrative 

review is filed timely and is accompanied by credible documentation. If your 

client claims that the enforcement action will cause a severe financial hardship, 

be sure to submit documentation substantiating the nature and extent of the 

hardship. Most requests for administrative review must be filed within 15 days 

of the date the enforcement action was taken 

A noncustodial parent who is not satisfied with the result of DOR’s review may, 

within 45 days of the issuance of DOR’s final determination letter, seek judicial 

review in the court that issued the order. DOR’s final determination letter indi-

cating that administrative remedies have been exhausted must accompany the 

request for judicial review. Judicial review is limited to correcting any mistakes 

of fact. G.L. c. 119A, §§ 6(c), 13(a), 17. You must give notice to DOR, at the 

regional office that manages your client’s case, of the date and time of the hear-

ing on your client’s complaint for judicial review. 

Tip 16: Advise clients that they can prevent assessment of interest and penalties 

by paying their child support on time and in full each month. 

DOR charges interest and penalties on the last day of every month in which the 

noncustodial parent owes more than $500 in past-due child support. The 

monthly interest rate is 0.5 percent and the monthly penalty rate is also 0.5 per-

cent. Prior to July 1, 2010, the monthly interest rate was 1 percent (the monthly 

penalty rate did not change). To encourage payment of current support, noncus-

todial parents who pay the total current support obligation due for the month 

will not be charged interest and penalties in that month. If the case does not have 

a current support order (an “arrears-only” case), DOR will not charge interest 

and penalties in any month in which the noncustodial parent pays the total 

monthly amount of the court ordered arrears payment, most recent court order or 

income levy. When noncustodial parents have more than case, DOR looks at 

each case separately to see whether the total payments allocated to each case 

were enough to prevent charges of interest and penalties in each particular case. 

It is, therefore, possible for a noncustodial parent to be charged interest and pen-

alties in one case and not another. 

Tip 17: Notifv DOR If your client meets the criteria for exemption from interest 

and penalty charges. 

Noncustodial parents may be eligible for an exemption from interest and penalty 

charges if they satisfy and provide documentation of one of the criteria listed 

below. It is the noncustodial parent’s responsibility to notify DOR of the existence 

of any of the exemption criteria: 



CHILD SUPPORT AND ALIMONY  

5th Edition 2017 10–89 

iManageDB1\099998\999986\2778479.v1-9/1/17 

• Receipt of benefits from a needs-based program, such as Supple-

mental Security Income (SSI), Transitional Assistance to Needy 

Families (TANF) or State Veterans’ benefits; 

• Residing with the minor child for whom support is owed, either 

because the noncustodial parent has physical custody of the child 

or the parents are cohabiting and the current support order has 

been terminated; 

• Unemployed, but participating in a job training or seek work 

program; 

• Support is being withheld from workers’ compensation or unem-

ployment compensation benefits, but amount of withholding is in-

sufficient to satisfy the minimum monthly support obligation; 

• Hospitalized in a facility and unable to otherwise pay support; 

• Disabled and unable to pay support due to disability, except that if 

noncustodial parent is receiving SSDI or other disability benefits, 

he or she qualifies for exemption only if support is being withheld 

from SSDI or disability benefits, but amount of withholding is in-

sufficient to satisfy the minimum monthly support obligation; 

• Incarcerated, but participating in approved counseling, job train-

ing or self-improvement program (GED, responsible parenthood, 

AA, etc.); 

• Active military duty and paying through income withholding 

through DFAS, but amount of withholding is not sufficient to sat-

isfy the minimum monthly support order; 

• Court order prohibiting assessment of interest and penalties or 

noncustodial parent obtained a downward modification (except if 

modification resulted from a contempt action); and 

• Approved hardship exemption according to DOR’s hardship policy 

Tip 18: Learn how your client can qualify for a waiver of interest and penalties 

owed to the Commonwealth. 

Noncustodial parents may qualify for a waiver of interest and penalties owed to 

the Commonwealth if they meet certain payment conditions. DOR cannot waive 

interest that is owed to the custodial parent—only the custodial parent can do 

that. However, noncustodial parents who pay in full the arrears principal owed to 

the custodial parent and the Commonwealth and any interest owed to the custo-

dial parent may be eligible for waiver of interest owed to the Commonwealth, as 

well as waiver of penalties—an incentive designed to encourage payment of 

past-due support. Parents who cannot afford to make a lump sum payment to 

qualify for wavier of interest and penalties should contact DOR to discuss the 

possibility of making installment payments. 
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Tip 19: Recognize cases that might be appropriate for DOR’s Arrears Manage-

ment program. 

DOR has developed a comprehensive arrears management program to help deal 

with increasing arrears balances and their detrimental effects on noncustodial 

parents, custodial parents and the Commonwealth’s child support program. The 

Commissioner of Revenue promulgated an arrears management regulation, 

found at 830 CMR 119A.6.2, which outlines the arrears management program. 

DOR may accept an offer in settlement of all or a portion of the arrears owed to 

the Commonwealth where there is serious doubt as to liability or collectability. 

DOR may also equitably adjust the amount of child support arrears owed to the 

Commonwealth when the noncustodial parent has no present or future ability to 

pay the full arrearages. The arrears management program is limited to those ar-

rears owed to the Commonwealth as a result of a custodial parent’s assignment 

of support rights. DOR cannot settle or equitably adjust any child support ar-

rears, including interest, owed to a custodial parent. 

DOR will enter into a settlement or equitable adjustment agreement only if we 

determine that such an agreement is in the best interest of the Commonwealth 

and furthers the public policy of the Commonwealth that dependent children be 

maintained, as completely as possible, from the resources of their parents. 

DOR’s authority to settle or equitably adjust arrears owed to the Commonwealth 

is wholly discretionary and no noncustodial parent has a right to a settlement or 

equitable adjustment. DOR will not enter into agreements with noncustodial 

parents who willfully try, or have tried, to evade their duty to support their chil-

dren, act with intent to defraud or intentionally conceal assets or financial history 

from DOR. DOR may also void any agreement that we entered into based upon 

fraudulent information. 

To begin the process, a noncustodial parent must submit a completed Offer in 

Settlement or Request for Equitable Adjustment application and a Statement of 

Financial Condition. Contact DOR’s Customer Service Bureau at 800-332-2733 

to request the appropriate forms. 

Tip 20: Know what information about your client’s case is available to you 

online and how to obtain it. 

Practitioners can obtain specific information about their clients’ child support 

cases by using our interactive Case Manager. This information includes payment 

status, payment history, checks issued, distribution of payments and recent case 

activity, including enforcement actions taken. To gain access to your client’s 

information, you will need a personal identification number (PIN) and password. 

Click here for instructions on how to obtain your PIN and password. 
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EXHIBIT 10E—Child Support Intake Form and 

Application for Full Child Support Services 
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EXHIBIT 10F—DOR/CSE Regional Offices 

DOR REGION 

& OFFICE 

LOCATION 

REGIONAL 

DIRECTOR 

ADDRESS & PHONE COUNTIES 

COVERED 

CENTRAL 

Worcester 

Marykate McDonald DOR/CSE 

Central Region 

67 Millbrook St., Suite 300 

Worcester, MA 01606-2844 

Tel: (508) 792-7300 

Worcester 

METRO 

Boston 

Peter Coulombe 

(acting) 

DOR/CSE 

Metro Region 

100 Cambridge St., 5th Floor 

Boston, MA 02114-9558 

Tel: (617) 626-2700 

Suffolk 

NORTHERN 

Woburn 

William Dinneen DOR/CSE 

Northern Region 

100 Sylvan Road 

100 Trade Center, Suite 760 

Woburn, MA 01801 

Tel: (781) 376-1000 

Essex 

Middlesex 

SOUTHERN 

Taunton 

& 

Hyannis 

Maureen Ford DOR/CSE 

Southern Region 

540 Myles Standish Boulevard 

Taunton, MA 02780 

Tel: (774) 299-6400 

 

DOR/CSE 

Southern Region 

60 Perseverance Way 

Hyannis, MA 02601 

Tel: (508) 771-2414 

Norfolk 

Plymouth 

Bristol 

Barnstable 

Dukes 

Nantucket 
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EXHIBIT 10G—Alimony Reform Act of 2011 

An Act reforming alimony in the Commonwealth. 

Be it enacted by the Senate and House of Representatives in General Court 

assembled, and by the authority of the same, as follows: 

SECTION 1. This act shall be known as the Alimony Reform Act of 2011. 

SECTION 2. Section 34 of chapter 208 of the General Laws, as appearing in 

the 2008 Official Edition, is hereby amended by inserting after the word “other”, 

in line 5, the following words:- in accordance with sections 48 to 55, inclusive. 

SECTION 3. Said section 34 of said chapter 208, as so appearing, is hereby 

further amended by striking out the third sentence and inserting in the place 

thereof the following sentence:- In fixing the nature and value of the property, if 

any, to be so assigned, the court, after hearing the witnesses, if any, of each of 

the parties, shall consider the length of the marriage, the conduct of the parties 

during the marriage, the age, health, station, occupation, amount and sources of 

income, vocational skills, employability, estate, liabilities and needs of each of 

the parties, the opportunity of each for future acquisition of capital assets and 

income, and the amount and duration of alimony, if any, awarded under sections 

48 to 55, inclusive. 

SECTION 4. Said chapter 208 is hereby further amended by adding the fol-

lowing 8 sections:- 

Section 48. As used in sections 49 to 55, inclusive, the following words 

shall, unless the context requires otherwise, have the following meanings: 

“Alimony”, the payment of support from one spouse to another for a rea-

sonable length of time, pursuant to a court order and for the purpose of provid-

ing a spouse in need of support periodic payments from a spouse who has the 

ability to pay it. 

“General term alimony”, the periodic payment of support to a recipient 

spouse who is economically dependent. 

“Rehabilitative alimony”, the periodic payment of support to a recipient 

spouse who is expected to become economically self-sufficient by a predicted 

time, such as, without limitation, reemployment; completion of job training; or 

receipt of a sum due from the payor spouse pursuant to a judgment. 
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“Reimbursement alimony”, the periodic or one-time payment of support to 

a recipient spouse after a marriage of not more than 5 years and for the purpose 

of compensating the recipient for economic or noneconomic contribution to the 

financial resources of the payor spouse, such as enabling the payor spouse to 

complete an education or job training. 

“Transitional alimony”, the periodic or one-time payment of support to a re-

cipient spouse after a marriage of not more than 5 years and for the purpose of 

transitioning the recipient to an adjusted lifestyle or location as a result of the 

divorce. 

“Duration of marriage”, the number of months from the date of legal mar-

riage to the date of service of a complaint or petition for divorce or separate 

support duly filed in a court of the commonwealth or another court with jurisdic-

tion to terminate the marriage. The court shall have discretion to increase the 

duration of marriage where there is evidence that the parties’ economic marital 

partnership began during their cohabitation period prior to the marriage. 

“Full retirement age”, the payor’s usual or ordinary retirement age for 

United States old-age social security benefits. It shall not mean “early retirement 

age” if early retirement is available to the payor or “maximum benefit retirement 

age” if additional benefits are available as a result of delayed retirement. 

Section 49. (a) General term alimony shall terminate upon the remarriage of 

the recipient or the death of either spouse; provided, however, that the court may 

require the payor spouse to provide life insurance or another form of reasonable 

security for payment of sums due to the recipient in the event of the payor’s 

death during the alimony term. 

(b) Except upon a court finding that deviation beyond the time limits of this 

section are required in the interests of justice, where the duration of marriage is 

20 years or less, general term alimony shall terminate no later than a date certain 

in accordance with durational limits set forth below: 

(1) If the duration of marriage is 5 years or less, general term alimony 

shall be no greater than one-half the number of months of the marriage. 

(2) If the duration of marriage is 10 years or less, but more than 5 years, 

general term alimony shall be no greater than 60 per cent of the number of 

months of the marriage. 
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(3) If the duration of marriage is 15 years or less, but more than 10 years, 

general term alimony shall be no greater than 70 per cent of the number of 

months of the marriage. 

(4) If the duration of marriage is 20 years or less, but more than 15 years, 

general term alimony shall be no greater than 80 per cent of the number of 

months of the marriage. 

(c) The court shall have discretion to order alimony for an indefinite length 

of time for marriages longer than 20 years. 

(d) General term alimony shall be suspended, reduced or terminated upon 

the cohabitation of the recipient spouse when the payor shows that the recipient 

has maintained a common household, as defined below, with another person for 

a continuous period of at least 3 months. 

(1) Persons are deemed to maintain a common household when they 

share a primary residence together with or without others. In determining 

whether the recipient is maintaining a common household, the court may con-

sider any of the following factors: 

(i) oral or written statements or representations made to third parties re-

garding the relationship of the cohabitants; 

(ii) the economic interdependence of the couple or economic depend-

ence of 1 party on the other; 

(iii) the common household couple engaging in conduct and collabora-

tive roles in furtherance of their life together; 

(iv) the benefit in the life of either or both of the common household 

parties from their relationship; 

(v) the community reputation of the parties as a couple; or 

(vi) other relevant and material factors. 

(2) An alimony obligation suspended, reduced or terminated under this 

provision may be reinstated upon termination of the recipient’s common 

household relationship; but, if reinstated, it shall not extend beyond the termi-

nation date of the original order. 

(e) Unless the payor and recipient agree otherwise, general term alimony 

may be modified in duration or amount upon a material change of circumstances 
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warranting modification. Modification may be permanent, indefinite, or for a 

finite duration, as may be appropriate under the circumstances before the court. 

Nothing in this section shall be construed to permit alimony reinstatement after 

the recipient’s remarriage, except by the parties’ express written agreement. 

(f) Once issued, general term alimony orders shall terminate upon the payor 

attaining the full retirement age when he or she is eligible for the old-age retire-

ment benefit under the United States Old-Age, Disability, and Survivors Insur-

ance Act, 42 U.S.C. 416, as amended and as may be amended in the future. The 

payor’s ability to work beyond said age shall not be a reason to extend alimony, 

provided that: 

(1) When the court enters an initial alimony judgment, the court may set a 

different alimony termination date for good cause shown. In granting devia-

tion, the court shall enter written findings of the reasons for deviation. 

(2) The court may grant a recipient an extension of an existing alimony 

order for good cause shown. In granting an extension, the court shall enter 

written findings of: 

(i) a material change of circumstance that occurred after entry of the al-

imony judgment; and 

(ii) reasons for the extension that are supported by clear and convincing 

evidence. 

Section 50. (a) Rehabilitative alimony shall terminate upon the remarriage 

of the recipient, or the occurrence of a specific event in the future, or the death 

of either spouse; provided, however, that the court may require the payor to pro-

vide reasonable security for payment of sums due to the recipient in the event of 

the payor’s death during the alimony term. 

(b) The alimony term for rehabilitative alimony shall be no more than 5 

years. Unless the recipient has remarried, the rehabilitative alimony may be ex-

tended on a complaint for modification upon a showing of compelling circum-

stances in the event that: 

(1) unforeseen events prevent the recipient spouse from being self-

supporting at the end of the term with due consideration to the length of the 

marriage; 

(2) the court finds that the recipient endeavored to become self-

supporting; and 
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(3) the payor has continuing ability to pay and no undue burden. 

(c) The court shall have discretion to modify the amount of periodic rehabil-

itative alimony based upon material change of circumstance within the rehabili-

tative period. 

Section 51.(a) Reimbursement alimony shall terminate upon the death of the 

recipient or a date certain. 

(b) Reimbursement alimony may not be modified by either party. 

(c) Income guidelines set forth in subsection (b) of section 53 shall not apply 

to reimbursement alimony. 

Section 52. (a) Transitional alimony shall terminate upon the death of the 

recipient or a date certain that is not longer than 3 years from the date of the 

parties’ divorce; provided, however, that the court may require the payor to pro-

vide reasonable security for payment of sums due to the recipient in the event of 

the payor’s death during the alimony term. 

(b) Transitional alimony may not be modified, extended or replaced by an-

other form of alimony. 

Section 53. (a) In determining the appropriate form of alimony and in set-

ting the amount and duration of support, a court shall consider: the length of the 

marriage; age of the parties; health of the parties; both parties’ income, employ-

ment and employability, including employability through reasonable diligence 

and additional training, if necessary; economic and non-economic contribution 

to the marriage; marital lifestyle; ability of each party to maintain the marital 

lifestyle; lost economic opportunity as a result of the marriage; and such other 

factors as the court may deem relevant and material. 

(b) Except for reimbursement alimony or circumstances warranting devia-

tion for other forms of alimony, the amount of alimony should generally not 

exceed the recipient’s need or 30 per cent to 35 per cent of the difference be-

tween the parties’ gross incomes established at the time of the order being is-

sued. Subject to subsection (c), income shall be defined as set forth in the Mas-

sachusetts child support guidelines, as they may be amended from time-to-time. 

(c) For purposes of setting an alimony order, the court shall exclude from its 

income calculation: 

(1) capital gain income and dividend and interest income which derives 

from assets equitably divided between the parties under section 34; and 
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(2) gross income which the court has already considered for setting a 

child support order whether pursuant to the Massachusetts child support 

guidelines or otherwise; provided, however, that nothing in this section shall 

limit the court’s discretion to cast a presumptive child support order under the 

child support guidelines in terms of unallocated or undifferentiated alimony 

and child support. 

(d) In setting an initial alimony order, or in modifying an existing order, the 

court may deviate from duration and amount limits for general term alimony and 

rehabilitative alimony upon written findings that deviation is necessary. Grounds 

for deviation may include: 

(1) advanced age; chronic illness; or unusual health circumstances of 

either party; 

(2) tax considerations applicable to the parties; 

(3) whether the payor spouse is providing health insurance and the cost of 

health insurance for the recipient spouse; 

(4) whether the payor spouse has been ordered to secure life insurance for 

the benefit of the recipient spouse and the cost of such insurance; 

(5) sources and amounts of unearned income, including capital gains, in-

terest and dividends, annuity and investment income from assets that were not 

allocated in the parties divorce; 

(6) significant premarital cohabitation that included economic partnership 

or marital separation of significant duration, each of which the court may con-

sider in determining the length of the marriage; 

(7) a party’s inability to provide for his or her own support by reason of 

physical or mental abuse by the payor; 

(8) a party’s inability to provide for his or her own support by reason of a 

party’s deficiency of property, maintenance or employment opportunity; and 

(9) upon written findings, any other factor that the court deems relevant 

and material. 

(e) In determining the incomes of parties with respect to the issue of alimony, 

the court may attribute income to a party who is unemployed or underemployed. 
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(f) Where the court orders alimony concurrent with or subsequent to a child 

support order, the combined duration of alimony and child support shall not ex-

ceed the longer of: (i) the alimony duration available at the time of divorce; or 

(ii) rehabilitative alimony commencing upon the termination of child support. 

Section 54. (a) Sections 48 to 55, inclusive, shall not be deemed a material 

change of circumstance that warrants modification of the amount of existing 

alimony judgments; provided, however, that existing alimony judgments that 

exceed the durational limits set forth in section 49 shall be deemed a material 

change of circumstance that warrant modification. Existing alimony awards 

shall be deemed general term alimony, and shall be modified upon a complaint 

for modification without additional material change of circumstance, unless the 

court finds that deviation from the durational limits is warranted. 

(b) Under no circumstances shall sections 48 to 55, inclusive, provide a 

right to seek or receive modification of an existing alimony judgment in which 

the parties have agreed that their alimony judgment is not modifiable, or in 

which the parties have expressed their intention that their agreed alimony provi-

sions survive the judgment and therefore are not modifiable. 

(c) In the event of the payor’s remarriage, income and assets of the payor’s 

spouse shall not be considered in a redetermination of alimony in a modification 

action. 

(d) Income from a second job or overtime work shall be presumed imma-

terial to alimony modification if: 

(1) a party works more than a single full-time equivalent position; and 

(2) the second job or overtime commenced after entry of the initial order. 

Section 55. (a) The court may require reasonable security for alimony in the 

event of the payor’s death during the alimony period. Security may include, but 

not be limited to, maintenance of life insurance. 

(b) Orders to maintain life insurance shall be based upon due consideration 

of the following factors: age and insurability of the payor; cost of insurance; 

amount of the judgment; policies carried during the marriage; duration of the 

alimony order; prevailing interest rates at the time of the order and other obliga-

tions of the payor. 

(c) Orders to maintain security shall be modifiable upon a material change 

of circumstance. 
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SECTION 5. Section 49 of chapter 208 of the General Laws shall be pro-

spective, such that alimony judgments entered before March 1, 2012 shall termi-

nate only as set forth in subsection (b) of said section 49. 

SECTION 6. Any complaint for modification filed by a payor pursuant to 

section 54 of chapter 208 of the General Laws solely because the existing ali-

mony judgment exceeds the durational limits set forth in section 49 of said chap-

ter 208, may only be filed pursuant to the following: 

(1) Payors who were married to the alimony recipient 5 years or less may 

file a modification action on or after March 1, 2013. 

(2) Payors who were married to the alimony recipient 10 years or less, but 

more than 5 years, may file a modification action on or after March 1, 2014. 

(3) Payors who were married to the alimony recipient 15 years or less, but 

more than 10 years, may file a modification action on or after March 1, 2015. 

(4) Payors who were married to the alimony recipient 20 years or less, but 

more than 15 years, may file a modification action on or after September 1, 

2015. 

SECTION 7. Notwithstanding the provisions of clauses (1) to (4) of section 

6 of this act, any payor who is eligible for the full old-age benefit under the 

United States Old Age, Disability, and Survivor Insurance Act, 42 U.S.C. 416, or 

who will become eligible for said benefit on or before March 1, 2015 may file a 

complaint for modification on or after March 1, 2013. 

SECTION 8. Sections 1 to 7, inclusive, shall take effect on March 1, 2012. 
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