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Ethics in Marital and Family Law 
 


 
I.         INTRODUCTION. 
 


 The Marital and Family Law practitioner is faced with one of the most difficult and all-
encompassing areas of the law.  In dealing with the emotional piece of the family law puzzle, it is 
critical for the practitioner to stay objective and to keep abreast of the ethical rules, regulations, and 
goals of zealous advocacy.  Remember, these are cases – they are not your life.  One of the biggest 
mistakes family law practitioners make is taking on the identity of their clients and allowing the 
litigation to become personal.  Being able to maintain professionalism with opposing counsel while 
still appropriately advocating for a client will benefit the client financially, and move the case 
along appropriately. 


 
II.       HOW TO STAY OUT OF TROUBLE. 
 


1.         If it isn’t true, don’t say it. 
 
2.         If it doesn’t feel right, don’t do it. 
 
3.         Return your phone messages, the same day if possible. 
 
4.  Always take the high road.  Even when the case is “over” be cautious about 
engaging in a romantic and/or sexual relationship with a “former” client. 
 
5. Always place the client’s best legal interest before your pecuniary interest.  Not 
every case should go to trial, however not every case should settle at mediation. 
 


 
III.      ESSENTIAL RESOURCES. 


 
When confronted with an issue for which ethical guidance is necessary, several resources 


are available to the attorney: 
 
1.         Rules Regulating The Florida Bar. The Rules of Professional Conduct are located 


in Chapter 4. These rules, and the comments thereto, are the essential primary source, which 
must be consulted when contemplating a course of action to be taken. These rules can be found 
in Florida Rules of Court (West Group Publication), Volume 35 of Florida Statutes Annotated or 
by clicking on the “Lawyer Regulation” and then the “Rules Regulating the Florida Bar” 
link at the Florida Bar’s website, located at: www.flabar.org. 


 
2.         Rules  regulating  trust  accounting  are  located  in  Chapter  5  of  the  Rules  of 


Professional Conduct. These rules can be found in Florida Rules of Court (West Group 
Publication), Volume 35 of Florida Statutes Annotated or by clicking on the “Lawyer 
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Regulation” and then the “Rules Regulating the Florida Bar” link at the Florida Bar’s 
website, located at:  www.flabar.org. 
 


3.         The Florida Bar Ethics Hot Line: 1-800-235-8619. This Florida Bar sponsored 
service provides staff attorneys who will discuss over the telephone a particular ethical scenario 
with the practitioner and, where appropriate, give the practitioner an informal advisory ethics 
opinion over the phone. 


 
4.         Attorneys may obtain a written opinion regarding proposed conduct from staff 


counsel at The Florida Bar. If a staff opinion is contested or denied, an advisory ethics opinion 
may be requested from the Bar’s Professional Ethics Committee. 


 
IV.      CLIENT/LAWYER RELATIONSHIP. 


 
When does the attorney/client relationship commence? The answer to this question is of 


paramount importance because it is at the commencement of the attorney/client relationship that 
professional obligations and duties are imposed on the lawyer. In Bartholomew v. Bartholomew, 
611 So.2d 85 (Fla. 2nd DCA 1992), the Court recognized that “the test for determining the 
existence of this fiduciary relationship is a subjective one and hinges upon the client’s belief that 
he is consulting a lawyer in that capacity and his manifested intention is to seek professional 
legal advice.” Id. at 86. The Court did further state that “this subjective belief must . . . be a 
reasonable one.” Thus the “subjective belief test” must be a reasonable one and is only applied 
after a client consults with an attorney, and that only following a consultation, it is the belief of 
the client, and not the lawyer’s actions that determine whether a lawyer-client relationship has 
developed.  
 


Whether a client has paid the attorney for the services rendered (or to be rendered) is 
irrelevant to the issue of whether the attorney/client relationship has been established. Whether 
or not law firms have been technically retained or their fees paid is not determinative of whether 
the relationship began. The key issue is whether the law firms provided any form of legal 
service to/for the client. In Florida Bar v. K., 664 So.2d 925 (Fla. 1995), the Supreme Court 
stated “if a fee were required to establish an attorney-client relationship, a lawyer could never 
perform work pro bono for a client.” Id. at 927. 


 
A.        Prospective Client. 


 
SCENARIO - An attorney receives a telephone call from a person who is interested in the 


possibility of forming a client-lawyer relationship. Is that person a client? Does the attorney 
have any duties to that person? 


 
ANSWER - MAYBE!  Rule 4-1.18 Duties to Prospective Client, effective May 22, 


2006, and as last amended on February 1, 2010, provides: 
 


a.         Prospective Client.  A person who discusses with a lawyer the possibility 
of forming a client-lawyer relationship with respect to a matter is a 
prospective client. RPC 4-1.18(a) 
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b. Confidentiality of Information.  Even when no client-lawyer relationship 


ensues, a lawyer who has had discussions with a prospective client shall 
not use or reveal information learned in the consultation, except as rule 4- 
1.9 would permit with respect to information of a former client. 
 


c. Subsequent Representation. A lawyer subject to subdivision (b) shall not 
represent  a  client  with  interests  materially  adverse  to  those  of  a 
prospective  client  in  the  same  or  a  substantially  related  matter  if  the 
lawyer received information from the prospective client that could be used 
to the disadvantage of that person in the matter, except as provided in 
subdivision (d).  If a lawyer is disqualified from representation under this 
rule, no lawyer in a firm with which that lawyer is associated may 
knowingly undertake or continue representation in such a matter, except as 
provided in subdivision (d). 


 
d. Permissible    Representation.  When    the    lawyer    has    received 


disqualifying information as defined in subdivision (c), representation is 
permissible if: 


 
(1) both the affected client and the prospective client have informed 
consent, confirmed in writing; or; 
 
(2) the lawyer who received the information took reasonable measures to 
avoid exposure to more disqualifying information that was reasonably 
necessary to determine whether to represent the prospective client; and 
 


(i) the disqualified lawyer is timely screened from any participation 
in the matter and is apportioned no part of the fee therefrom; and 
 
(ii) written notice is promptly given to the prospective client. 


 
Note: The determination as to whether the attorney/client relationship exists 


requires an evidentiary hearing: 
  


1. Evidentiary hearing was required to determine whether there is a 
dispute as to whether law firm represented petitioner in a matter 
that is substantially related to the instant case. Simon DeBartolo 
Group, Inc. vs. Bratley, 741 So.2d 1254 (Fla. 1st DCA 1999). 
 


2. Evidentiary hearing was required to determine whether meeting 
between plaintiff's counsel and defendants' representatives was a 
“job interview” which concerned only the lawyer's abilities to 
serve as their counsel in upcoming litigation, which would not 
require disqualification, or also included a discussion of legal 
matters involved in case, resulting in attorney-client relationship 







	


8	


and thus an irrefutable presumption that confidences were 
disclosed, which would require disqualification. Boca Investors 
Group, Inc. vs. Potash, et al., 728 So.2d 825 (Fla. 3d DCA 
1999). 


 
 


The comments to the new Rule are instructive: 
 


                                              Comment 
 


Prospective clients, like clients, may disclose information to a lawyer, 
place documents or other property in the lawyer’s custody, or rely on the 
lawyer’s advice. A lawyer’s discussions with a prospective client usually 
are limited in time and depth and leave both the prospective client and the 
lawyer free (and the lawyer sometimes required) to proceed no further.  
Hence, prospective client should receive some but not all of the protection 
afforded clients. 


 
Not all persons who communicate information to a lawyer are entitled to 
protection under this rule. A person who communicates information 
unilaterally to a lawyer, without any reasonable expectation that the lawyer 
is willing to discuss the possibility of forming a client-lawyer relationship, 
is not a “prospective client” within the meaning of subdivision (a). 


 
It is often necessary for a prospective client to reveal information to the 
lawyer during an initial consultation prior to the decision about formation 
of a client-lawyer relationship. The lawyer often must learn such 
information to determine whether there is a conflict of interest with an 
existing client and whether the matter is one that the lawyer is willing to 
undertake.  Subdivision (b) prohibits the lawyer from using or revealing 
that information, except as permitted by Rule 4-1.9, even if the client or 
lawyer decides not to proceed with the representation. The duty exists 
regardless of how brief the initial conference may be. 


 
In order to avoid acquiring disqualifying information from a prospective 
client, a lawyer considering whether to undertake a new matter should 
limit the initial interview to only such information as reasonably appears 
necessary for that purpose. Where the information indicates that a conflict 
of interest or other reason for non-representation exists, the lawyer should 
so inform the prospective client or decline the representation. If the 
prospective client wishes to retain the lawyer, and if consent is possible 
under rule 4-1.7, then consent from all affected present or former clients 
must be obtained before accepting the representation. 


 
A lawyer may condition conversations with a prospective client on the 
person’s informed consent that no information disclosed during the 
consultation will prohibit the lawyer from representing a different client in 
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the matter.  See terminology for the definition of informed consent. If the 
agreement expressly so provides, the prospective client may also consent to 
the lawyer’s subsequent use of information received from the prospective 
client. 


 
Even in the absence of an agreement, under subdivision (c), the lawyer is 
not prohibited from representing a client with interests adverse to those of 
the prospective client in the same or a substantially related matter unless 
the lawyer has received from the prospective client information that could 
be used to the disadvantage of the prospective client in the matter. 


 
Under subdivision (c), the prohibition in this rule is imputed to other 
lawyers as provided in Rule 4-1.10, but, under subdivision (d)(1), the 
prohibition and its imputation may be avoided if the lawyer obtains the 
informed consent, confirmed in writing, of both the prospective and 
affected clients. In the alternative, the prohibition and its imputation may 
be avoided if the conditions of subdivision (d)(2) are met and all 
disqualified lawyers are timely screened and written notice is promptly 
given the prospective client. See Rule terminology (requirements for 
screening procedures). Paragraph (d)(2)(i) does not prohibit the screened 
lawyer from receiving a salary or partnership share established by prior 
independent agreement, but that lawyer may not receive compensations 
directly related to the matter in which the lawyer is disqualified. 


 
Notice, including a general description of the subject matter about which 
the lawyer was consulted, and of the screening procedures employed, 
generally should be given as soon as practicable after the need for 
screening becomes apparent. 


 
The duties under this rule resume that the prospective client consults the 
lawyer in good faith.  A person who consults a lawyer simply with the 
intent of disqualifying the lawyer from the matter, with no intent of 
possibly hiring the lawyer, has engaged in a sham and should not be able to 
invoke this rule to create a disqualification. 


 
For the duty of competence of a lawyer who gives assistance on the merits of  
a matter to a prospective client, see Rule 4-1.1. For a lawyer’s duties when  
a prospective client entrusts valuables or papers to the lawyer’s care, see chapter  
5, Rule Regulating The Florida Bar. 
 


B.        Communication with Client. 
 


The client is a necessary participant in the Representation.  In order for the client to 
effectively participate in the Representation there must be reasonable communication between 
the Lawyer and the client.  Rule 4-1.4 governs communication: 
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(a) Informing Client of Status of Representation.  A lawyer 
shall: 


 
(1) promptly inform the client of any decision or circumstance with 
respect to which the client’s informed consent, as defined in 
terminology, is required by these rules; 


 
(2) reasonably consult with the client about the means by which 
the client’s objectives are to be accomplished; 


 
(3) keep the client reasonably informed about the status of the 
matter; 


 
(4) promptly comply with reasonable requests for information; and 


 
(5) consult with the client about any relevant limitation on the 
lawyer’s conduct when the lawyer knows or reasonably should know 
that the client expects assistance not permitted by the Rules of 
Professional Conduct or other law. 


 
The “terminology” section of the Rules of Professional Conduct defines Informed 


Consent as: 
 


“the agreement by a person to a proposed course of conduct after 
the lawyer has communicated adequate information and explanation 
about the material risks of and reasonably available alternatives to 
the proposed course of conduct.” 


 
Rule 4-1.4(b) provides: 


 
4-1.4(b) Duty to Explain Matters to a Client.  A lawyer shall 
explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 
 
 


Practical Example: 


Florida Bar v. G., 153 So.3d 886 (Fla. 2014):  Respondent, Daniel Gary Gass, was hired by a 
married couple to represent them, and their family owned business, in several actions pending 
against them.  The most important of the cases was a civil case related to an outstanding debt the 
clients and their company owed to a third party. When Respondent was hired a default judgment 
had already been entered.  The clients were subpoenaed for a deposition duces tecum.  The clients 
informed Respondent of the subpoena, who advised them not to attend.  Subsequently, the court 
entered an order to show cause, holding the clients in contempt.  As purge, the clients could attend 
a subsequent deposition, which they did.  Respondent did not attend.  At the deposition, the clients 
produced some, but not all, of the documents requested.  Plaintiffs filed a second petition for order 
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to show cause.  It was held that Respondent received the petition but did not inform the clients.  An 
order to show cause was entered requiring the clients to produce the remaining documents.  The 
order set a hearing and directed the clients to produce the documents five days prior. Again, 
Respondent received the order but did not inform the clients.  Neither the clients nor Respondent 
attended the hearing. Subsequently, two more orders to show cause were entered and personally 
served on the clients. Upon receipt of the orders, the clients sent a letter to Respondent’s secretary 
stating they believed they had provided all the necessary documents and inquired how to proceed.  
Respondent did not reply to the letter, but they spoke to the secretary who said Respondent was 
addressing the issue. The clients were eventually arrested and taken to jail by virtue of a capias and 
bench warrant. Respondent took action to secure their release.   


The Florida Supreme Court held that Respondent was guilty of violating: Bar Rule 4-1.3 which 
provides that a lawyer shall act with reasonable diligence and promptness in representing a client; 
Bar Rules 4-1.4(a)(3) and (a)(4) which require a lawyer to keep the client reasonably informed 
about the status of a matter and to promptly comply with the court’s request for information; and 
Bar Rules 4-8.4(d), which provides that a lawyer shall not engage in conduct in connection with the 
practice of law that is prejudicial to the administration of justice.  As a consequence for his actions, 
Respondent was given a one-year rehabilitative suspension.   


C.  Confidentiality. 
 


A lawyer has a duty to preserve the confidences and secrets of the client, and a lawyer shall 
not reveal information relating to representation of a client except under certain conditions. RPC 
4-1.6. Although Rule 4-1.6 addresses the confidentiality of a client’s information, even when no 
client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client 
shall not use or reveal information learned in the consultation, except under certain conditions. 
RPC 4-1.18(b).  


 
Upon determination that a direct attorney/client relationship exists, the courts have 


recognized an irrefutable presumption that confidences were disclosed. See State Farm Mutual 
Auto Ins. Co.v. K.A.W., 575 So.2d 630 (Fla. 1991), Healthcare & Ret. Corp. of Am., Inc. v. 
Bradley, 944 So.2d 508, 509 (Fla. 4th DCA 2006); Gaton v. Heath Coal., Inc., 745 So.2d 510, 
511 (Fla. 3d DCA 1999). The determination as to whether an attorney/client relationship exists 
requires an evidentiary hearing. See Boca Investors Group, Inc. v. Potash, et al., 728 So.2d 825 
(Fla. 3d DCA 1999). See also Simon DeBartolo Group, Inc. v. Bratley, 741 So.2d 1254 (Fla. 1st 
DCA 1999) and Vick v. Bailey, 777 So.2d 1005 (Fla. 2d DCA 2000). For an excellent discussion 
of the history of the attorney/client privilege and its development and application in Florida, see 
Dean v. Dean, 607 So.2d 494 (Fla. 4th DCA 1992), rev. dism’d 618 So.2d 208 (Fla. 1993). 


 
At the initial consultation, the lawyer should explain to the client that all communications 


between the attorney and the client are confidential and will not be revealed by the attorney 
unless: 


A.        The client consents after disclosure to the client; 


 
 


B. Disclosure is necessary to prevent a client from 
committing a crime; 
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C.        Disclosure is necessary to prevent death or  


  substantial bodily harm to another 
 


D. Disclosure is necessary to serve the client’s 
interest unless it is information the client 
specifically requires not to be disclosed; 


 
E. Disclosure is necessary to establish a claim or 


defense on behalf of the lawyer in a 
controversy between the lawyer and the client; 


 
F. Disclosure is necessary to establish a defense 


to a criminal charge or civil claim against 
the lawyer based upon conduct in which the 
client was involved; 


 
G. Disclosure is necessary to respond to allegations 


in any proceeding concerning the lawyer’s 
representation of the client; 


 
H.        Disclosure is necessary to comply with the Rules 


of Professional Conduct (See rules  4-2.3, 4-3.3, 
and 4-4.1). 


 
It is essential that the client be counseled to be completely truthful to the attorney and that 


the client disclose all matters which may affect the attorney’s representation of the client. From 
the commencement of the representation the client must be aware that should the client fail to be 
candid with counsel that counsel will withdraw from the client’s representation. 


 
There are certain situations in which a lawyer’s disclosure of information may be 


mandatory. Any person who knows, or has reasonable cause to suspect that a child is abused, 
abandoned, or being neglected shall report it to the appropriate authorities. If a lawyer, during his 
communications with a client discovers, or has reasonable cause to suspect, that a child is being 
subject to abuse, abandonment, or neglect, the lawyer must disclose this information and alert the 
authorities regardless whether the communications were confidential as part of the lawyer-client 
relationship. See Fla. Stat. §39.201 – Mandatory Reports of child Abuse, Abandonment, or 
Neglect; Mandatory Reports of Death; Central Abuse Hotlines. 


 
Although the duty to report the abuse, abandonment, and neglect of children seems fairly 


straight forward, certain conflicts may arise, especially if the minor in question is one of your 
clients. That particular situation creates a conflict between protecting the minor’s welfare versus 
protecting the minor’s confidentiality as a client. The recent case of R.L.R. v. State speaks to that 
issue. R.L.R. v. State, 116 So.3d 570 (Fla. 3d DCA 2013). In that case, an attorney ad litem was 
appointed to represent a minor. The minor continuously attempted to avoid, and repeatedly ran 
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away from, attempts to put him in DCF’s care. The whereabouts of the child were not known by 
anyone except his attorney, and the minor specifically requested that his attorney not divulge his 
location. The trial court ordered the attorney to reveal the minor’s location finding that disclosure 
was required “for the proper administration of justice.” Id. On appeal the trial court’s order was 
reversed. The 3rd DCA noted that while it was mindful to DCF’s commitment to the safety and 
well-being of children, there is still no exception, statutory or otherwise, to the attorney-client 
privilege in this matter. The court stated that the argument that there is an exception to the 
attorney-client privilege because the client may be a danger to himself would require the court to 
fashion a new exception to the rule regarding attorney client privilege; something the court stated 
was the function of the legislature or The Florida Bar. 


 
D.        Attorney as Counselor at Law. 


 
Each party in a dissolution of marriage will at some point experience two “divorces.” 


There is the legal dissolution of the marriage, which is effectuated through the entry of a final 
judgment by the Court, and there is the emotional divorce, whereby the client is able to confront 
closure of the marital relationship. The legal and emotional divorces rarely occur simultaneously. 
The lawyer, as counselor at law, must be sympathetic in communicating with an emotionally 
distraught client. When the lawyer is exposed to a client with deep emotional problems which 
impair the client’s ability to make decisions and which hamper the lawyer’s ability to effectively 
represent the client, the lawyer must be able to recognize such a situation and should promptly 
refer the client to a qualified mental health professional. 


 
Similarly, the attorney may observe that a client’s judgment is impaired due to alcohol or 


substance abuse. Under such circumstances the attorney should recommend that the client seek 
appropriate counseling or treatment. 


 
One of the most difficult (yet often encountered) situations for the attorney to handle is 


the  unreasonable  client  who  takes  untenable  positions  and/or  wants  the  attorney  to  take 
vindictive action against the other spouse. In the case where the client seeks the attorney to take 
improper action, the ethical prohibition against an attorney pursuing frivolous actions for 
harassment purposes (RPC 4-3.1) should be explained to the client. If the client is unrelenting, 
withdrawal may be appropriate (See RPC 4-1.16(b)). In cases where the client is merely 
unreasonable, i.e. refuses to make a reasonable settlement offer, the attorney should advise the 
client of the economic impracticality of such a course of conduct. The lawyer may suggest that 
the client discuss the issue with family, friends, clergy or a mental health professional. If the 
client remains unreasonable, the attorney should document, in writing, the legal advice given and 
the client’s refusal to follow same. 


 
E.        Conflict of Interest/Former Client. 


 
When a conflict of interest is apparent, the attorney should refuse to undertake 


representation. RPC 4-1.9 provides that an attorney who has previously represented a client in a 
matter shall not thereafter: 


 
(a) represent another person in the same or a substantially related matter in 
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which that person’s interests are materially adverse to the interests of the 
former client unless the former client consents after consultation; or 


 
(b) use information relating to the representation to the disadvantage of the 


former client except as these rules would permit with respect to a client 
or when the information has been generally known; or 


 
(c) reveal information relating to the representation except as these rules 


would permit or require with respect to a client. 
 


Applying the foregoing Rule to domestic relations cases, if the attorney previously 
represented the Husband and the Wife in a matter, the attorney is generally precluded from 
representing either spouse in a subsequent dissolution of marriage action, unless consent of the 
other spouse is secured. The burden is on the attorney to secure the necessary consent and the 
failure to seek disqualification by the former client does not relieve the attorney from this 
obligation or waive the conflict. See Florida Bar v. D., 731 So.2d 1237 (Fla. 1999), Florida Bar 
v. W., 714 So.2d 381 (Fla. 1998), and Metcalf v. Metcalf, 785 So.2d 747 (Fla. 5th DCA 2001). 


 
F.        Representing Both Sides. 


 
At some point in the career of virtually every Family Law Practitioner, a client will 


appear and state “my spouse does not want to hire a lawyer and wants you to represent us both. 
It’s O.K. with me because we’ve practically worked everything out. You just need to draw up the 
agreement”. DON’T DO IT! Here’s why: 


 
1. A  lawyer  may  not  ignore  the  existence  of  potential  conflicts  of  interest  not 


apparent to his client. 
 
2.         Conflicts  of  Interest  may  be  as  subtle  as  “co666mpromising  influences”  
or 


“discordant interests;” yet same may not be ignored by the lawyer. 
 


3. A  lawyer  may  not  undertake  the  representation  of  clients  recognizing  the 
“possibility” that the lawyer’s judgment may be impaired or that the lawyer’s 
loyalty may be divided. 


 
4. A lawyer may not both arbitrate and advocate in the same proceeding. The mere 


possibility of the latter role precludes the undertaking of the former role. 
 
See Opinion 71-45 (REC), Professional Ethics of the Florida Bar.  


 
G.       Recommendation of Opposing Counsel. 


 
While not unethical, recommendation of opposing counsel has traditionally been 


discouraged. Claims of collusion, impairment of independent professional judgment and 
appearance of impropriety have been known to be raised against the recommending attorney by 
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an opposing client who becomes dissatisfied with the representation received. Notwithstanding 
the fact that an attorney’s action is not in contravention of any specific Rule of Professional 
Conduct, it has long been the law in Florida that an attorney is bound to “avoid even the [mere] 
appearance of impropriety.” Colton v. State, 667 So.2d 341, 343 (Fla. 1st DCA 1995), (citing 
State v. Fitzpatrick, 464 So.2d 1185, 1188 (Fla. 1985) (Ehrlich, J., dissenting)), review denied 
by, Colton v. State, 670 So.2d 937 (Fla. 1996).  If your client approaches you and says that “my 
spouse does not know any attorneys and wants a recommendation” it is best to decline. If you 
feel obligated to make a recommendation, suggest that your client tell their spouse that The 
Florida Bar will provide a list of Board Certified Marital and Family Law attorneys upon request. 


 
H.       Attendance at Client Conferences by Friends or Family of Client. 
 
Often a client will bring a friend or family member to the initial conference or a 


subsequent meeting with the attorney. While this person may provide emotional support for 
client, his or her presence at the conference destroys the attorney/client privilege. If subpoenaed, 
this person may be compelled to testify as to what was said during the conference. See Mobley 
v. State, 409 So.2d 1031 (Fla. 1982). The client may also be compelled to disclose what was 
said during the conference. The presence of an associate, paralegal, staff member of the attorney 
or other person working with the attorney on the case will not destroy the attorney/client 
privilege. VisualScene, Inc. v. Pilkington Bros., 508 So.2d 437 (Fla. 3d DCA 1987). 
Furthermore, sending third parties confidential emails between a client and an attorney can 
destroy the attorney/client privilege. See US v. Stewart, 287 F. Supp. 2d 461 (S.D.N.Y. 2003) 
(Martha Stewart waived the attorney/client privilege by sending  her daughter a copy of an e-mail 
earlier sent to her attorney, giving details regarding the sale of stock which was central to fraud 
charge).  


 
I.         Duty to Inquire Concerning Reconciliation. 


 
During the initial consultation, the attorney must inquire whether the marriage is 


“irretrievably broken,” and explain what that means to the client. This allegation is an essential 
element of every cause of action for dissolution of marriage. See Florida Statute §61.052 (2013). 
Should the attorney ascertain that the marriage may not be irretrievably broken it is appropriate 
for the attorney to discuss alternatives such as marriage counseling. (See comment to RPC 4-2.1). 


 
If there is a minor child of the marriage, a Trial Court may order either or both of the 


parties to consult with a “marital counselor, psychologist, psychiatrist, minister, priest, rabbi or 
any other person deemed qualified by the court and acceptable to the party or parties ordered to 
seek consultation” pursuant to Florida Statute §61.052(2)(b)(2013). 


 
If the marriage is not irretrievably broken, the attorney should be prepared to discuss with 


the client other alternatives to dissolution of marriage such as the statutory causes of action for 
alimony and child support unconnected with dissolution of marriage pursuant to Florida Statute 
§61.09 and §61.10 (2004). 


 
J.  Duty to Inform Client of Alternatives to Litigation. 
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Under Rule 4-2.1 an attorney should inform a client of forms of dispute resolution that 
might constitute reasonable alternatives to litigation. 


 
 


K.       Sexual relationship with client. 
 
A client going through a dissolution of marriage proceeding is often in a precarious 


emotional state. The marital and family lawyer must recognize this and respond appropriately. 
RCP 4-8.4(i) governs sexual relationships with clients. R u l e  4-8.4(i) reads “[a] lawyer shall 
not…engage in sexual conduct with a client or a representative of a client that exploits or 
adversely affects the interests of the client or the lawyer-client relationship.” (See Amendments 
to the Rules Regulating the Florida Bar, 24 So.3d 63 (Fla. 2009). The  2009 amendments  to  
RCP  4-8.4(i), which state that if the sexual conduct commenced after the lawyer-client 
relationship was formed it shall be presumed that the sexual conduct exploits or adversely affects 
the interests of the client or the lawyer-client relationship. The burden is on the lawyer to rebut 
this presumption by a preponderance of the evidence. The prohibition in this rule does not apply 
to a lawyer in the same firm as another lawyer representing the client if the lawyer involved in 
the sexual conduct does not personally provide legal services to the client and is prevented from 
accessing the file concerning legal representation. Id. For examples of inappropriate sexual 
conduct which were found to be in violation of RCP 4-8.4(i) and severe enough to warrant 
disbarment, see The Florida Bar v. S., 810 So.2d 893 (Fla. 2002); The Florida Bar v. S., 882 
So.2d 997 (Fla. 2004); and The Florida Bar v. T., 8 So.3d 1109 (Fla. 2009) (whereby the 
attorney was disbarred for a number of reasons including a sex-for-fees arrangement with the 
client). 


 
The prudent course for the marital and family practitioner to take is to totally abstain 


from any sexual relationship with the client during the time of the representation thereby 
preserving the attorney’s objectivity and avoiding the appearance of impropriety. 


 
L.        Termination of relationship with client. 


 
RPC 4-1.16(d) provides that: “Upon termination of representation, a lawyer shall take 


steps to the extent reasonably practicable to protect a client’s interest, such as giving reasonable 
notice to the client, allowing time for employment of other counsel, surrendering papers and 
property to which the client is entitled, and refunding any advance payment of fee or expense 
that has not been earned or incurred. The lawyer may retain papers and other property relating to 
or belonging to the client to the extent permitted by law.” 


 
V.        ATTORNEYS’ FEES. 
 


A.        The Retainer Agreement. 
 


RPC 4-1.5(e) provides: 
 
“When the lawyer has not regularly represented the client, the basis or rate of the fee and 


costs shall be communicated to the client preferably in writing, before or within a reasonable 
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time after commencing the representation. A fee for legal services that is nonrefundable in any 
part shall be confirmed in writing and shall explain the intent of the parties as to the nature and 
amount of the nonrefundable fee. The test for reasonableness found in subdivision (b) applies to 
all fees for legal services without regard to their characterization by the parties.” 


 
Although the basis rate of the fee and costs shall be communicated with the client, there is 


no requirement that it be done in writing, there is really no good reason to have an oral fee 
agreement. Furthermore, the rule does not require the client to sign a fee agreement, but again, 
there is no good reason why the client should not acknowledge your contract in writing. To avoid 
client renegotiation of your bill, your fee agreement should include a provision requiring the 
client to read all bills and to require the client to notify the firm, in writing and within a certain 
amount of time, of any problems with the bill. Placing the burden on the client to inform you of 
billing errors or disputes provides further protection against claims that the client was unaware of 
how expensive the litigation was, and claims that unnecessary or unauthorized work was 
performed. See Franklin & Marbing, P.A. v. Mascola, 711 So.2d 46 (Fla. 4th DCA 1998). 


 
B.        Reasonable vs. Excessive Fees. 


 
It is unethical for an attorney to charge and collect a clearly excessive fee or cost. See 


RPC 4-1.5(a). Recent decisions of Florida’s appellate courts have encouraged Family Law 
Practitioners to counsel their clients to keep from squandering their financial resources with 
vexatious litigation. Trial Judges have been instructed by the District Courts of Appeal to caution 
parties against expending money on needless or non-cost effective litigation. See Katz v. Katz, 
505 So.2d 25 (Fla. 4th DCA 1987); Kass v. Kass, 560 So.2d 293 (Fla. 4th DCA 1990); Wrona v. 
Wrona, 592 So.2d 694 (Fla. 2d DCA 1991); Florida Bar v. D., 769 So.2d 1027 (Fla. 2000); 
Walker v. Walker, 827 So.2d 363 (Fla. 2d DCA 2002); Donoff v. Donoff, 691 So.2d 1091 (Fla. 
4th DCA 1997); and Kasm v. Lynnel, 975 So.2d 560 (Fla. 2d DCA 2008).   


 
In Katz ,  the court noted that divorce cases “must be tried and resolved quickly, without 


needless and wasted motion” and that the parties should be afforded responsible direction so that 
their assets are not dissipated without good cause as the unrepresented children may see their 
college funds “vanish in a nightmarish plethora of motions, transcripts, and time sheets. Katz, 
505 So.2d 25 at 26. In Donoff, the Court likewise stressed its “disdain for excessive fees in 
dissolution of marriage cases” noting that the case had been “litigated to the point of absurdity.” 
Donoff, 691 So. 2d 1091 at 1093. The Second District also followed this line of reasoning in 
Dralus v. Dralus, 627 So.2d 505 (Fla. 2d DCA 1993) wherein the court sua sponte found that 
$21,000 in fees and costs was alarmingly excessive in light of marital assets of only about 
$109,000 the vast majority of which was the marital home and a pension plan, and where the 
parties financial resources were limited. The Third District Court of Appeal, in Travieso v. 
Travieso, 447 So.2d 940 (Fla. 3d DCA 1984), approved in part, quashed in part on other 
grounds, 474 So.2d 1184 (Fla. 1985), was among the first to sound the cry against the 
expenditure of attorney’s fees in dissolution of marriage actions that far outpaced the parties’ 
assets or abilities to pay. 


 
Attorneys’ fees and costs are being highly scrutinized by the courts. It is essential that the 


Family Law Practitioner be conscious throughout each stage of the litigation of the costs, 
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expenses and attorneys’ fees which are incurred in representing the client. Upon application for 
fees, the Court will determine the reasonable number of hours spent and multiply same by a 
reasonable hourly rate (which the court will determine after consideration of the factors set forth 
in RPC 4-1.5(b)). 


 
 
However, in Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), the Supreme Court stated that 


in making an award of attorneys’ fees, a trial judge has “wide leeway” and is allowed to consider 
any factor necessary to provide justice and to ensure fairness between the parties. Thus, the 
“loadstar” is a starting point in determining a reasonable fee, but the Court is entitled to consider 
all of the circumstances surrounding the suit in awarding fees under F.S. §61.16. The Supreme 
Court also stated in Rosen that “in situations where a Court finds that an action is frivolous or 
spurious or was brought primarily to harass the adverse party, we find that the Trial Court has the 
discretion to deny a request for attorney’s fees to the party bringing the suit.” Id. at 701. 


 
In addition, attorney’s fees may be imposed against an attorney for bad faith conduct 


during the course of litigation. See Moakley v. Smallwood, 826 So.2d 221 (Fla. 2002). In 
Moakley, the Court held that absent a specific rule or statute authorizing the imposition of 
attorney’s fees as a sanction, a trial court could permissibly exercise its inherent authority to 
assess attorney’s fees against an attorney, if it made an express finding of bad faith conduct, 
supported by detailed factual findings describing the specific acts of bad faith conduct that 
resulted in the unnecessary incurrence of attorney’s fees. Id. at 227. However, such sanctions 
are considered appropriate only after giving the attorney notice and an opportunity to be heard.  
Id. See Also Franklin & Criscuolo v. Etter, 924 So.2d 947 (Fla. 3d DCA 2007). 


 
In Diaz v. Diaz, 727 So.2d 954 (Fla. 3d DCA 1998), the Husband rejected a generous 


and desirable marital settlement offer, and instead, insisted on litigating with no reasonable 
prospect of success.  Upon finding that the case was litigated in bad faith, the court, using its 
“inherent power,” awarded attorney’s fees against the Husband and his counsel. Id.  On appeal, 
the court specified that the trial court’s exercise of inherent authority to assess attorney’s fees 
against an attorney must be based upon an express finding of bad faith conduct and must be 
supported by detailed factual findings, which describe the specific acts of bad faith conduct that 
resulted in the unnecessary incurrence of attorneys’ fees. See Diaz v. Diaz, 826 So.2d 229 (Fla. 
2002). (Florida Supreme Court quashed portion of the judgment assessing attorneys’ fees against 
the former husband’s counsel, because the record did not support a finding of specific acts of bad 
faith against counsel). 
 


According to RPC 4-1.5(a), “a fee or cost is clearly excessive when: 
 
(1)       after review of the facts, a lawyer of ordinary prudence would be left with a 


definite and firm conviction that the fee or the cost exceeds a reasonable fee or cost for services 
provided to such a degree as to constitute clear overreaching or an unconscionable demand by 
the attorney; or 


 
(2)       the fee or cost is sought or secured by the attorney by means of intentional 


misrepresentation or fraud upon the client, a non-client party, or any court, as to either 
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entitlement to, or amount of, the fee.” 
 
RCP 4-1.5(b)(1) sets forth a series of factors to be considered in determining a reasonable 


fee. Furthermore, RCP 4-1.5(b)(2), sets forth a list of factors to be considered as guides in 
determining reasonable costs. These factors include, “(A) the nature and extent of the disclosure 
made to the client about costs; (B) whether a specific agreement exists between the lawyer and 
client as to the costs a client is expected to pay and how a cost is calculated that is charged to 
a client; (C) the actual amount charged by third party providers of services to the attorney; (D) 
whether specific costs can be identified and allocated to an individual client or a reasonable basis 
exists to estimate the costs charged; (E) the reasonable charges for providing in-house service to 
a client if the cost is an in-house charge for services; and (F) the relationship and past course of 
conduct between the lawyer and client.”  One thing to  note  is  that  this subsection expressly  
provides  that  when  the  parties  have  a  written  contract  in  which  the  method  is established 
for charging costs, the costs charged thereunder shall be presumed reasonable.  


 
In The Florida Bar v. C., 820 So.2d 891 (Fla. 2002), the Florida Supreme Court 


consolidated its review of two complaints filed by the Florida Bar, alleging that in two separate 
instances, an attorney had charged clients a clearly excessive fee. In the first instance, the lawyer 
charged a divorce client $3,340 for looking up some attorney addresses, sending out 14 form 
letters, and ultimately obtaining no results for his client. Id.  In the second instance, the attorney 
charged another client $11,080 for handling a simple estate. Id. In both instances, the Court 
found that the fees were clearly excessive and ordered 91-day suspensions, to run concurrently. 
Id. The attorney was further required to pay restitution to his clients, in the amount of the fee 
portion that was deemed clearly excessive, plus interest, before he could be reinstated to the 
practice of law. Id. 


 
C.        Contingency Fee Agreements. 


 
Contingency fee agreements are prohibited “in a domestic relations matter, the payment 


or amount of which (fee) is contingent upon the securing of a divorce (dissolution of marriage) 
or upon the amount of alimony or support, or property settlement in lieu thereof” (See RPC 4-
1.5(f)(3)(A)).  A comment to the Rule approved in 2006 provides that: 


 
“This provision does not preclude a contract for a contingent fee 
for legal representation in connection with the recovery of post- 
judgment balances due under support, alimony or other financial 
orders because such contracts do not implicate these same policy 
concerns.” 


 
In King v. Young, Berkman, Berman & Karpf, P.A., 709 So.2d 572 (Fla. 3d DCA 


1998), the Court held that a law firm’s retainer agreement that expressly made a portion of the 
attorneys’ fee to be charged by the firm contingent upon the results to be obtained, was void and 
unenforceable in its entirety. The Court did state, however, that “when a fee agreement between 
attorney and client fails to comply with the Rules Regulating the Florida Bar, the attorney is 
entitled to recover (for its services) on the basis of quantum meruit.” Id. 
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The attorneys’ fee in a dissolution of marriage action may be made contingent upon the 
Court ordering the opposing spouse to pay the fee. (See Professional Ethics of the Florida Bar 
Opinion 87-3). 


 
One thing to note is that as Florida has abolished interspousal immunity, tort claims are 


being filed in dissolution of marriage actions. Some attorneys may be tempted to take these tort 
claims on a contingency fee basis. To be able to do so, a written fee agreement, prepared in 
accordance with RPC 4-1.5(f)(4), is required. Oral contingency fee agreements are unethical per 
se. 


 
D.        Nonrefundable Retainer Fees. 


 
Although there is no requirement that a fee agreement be done in writing, Rule 4-1.5(e) 


requires that any nonrefundable fee shall be confirmed in writing and explain the intent of the 
parties as to the nature and amount of the nonrefundable fee. One thing to note though is that the 
client does not have to sign the writing explaining nonrefundable fees. It is sufficient for a lawyer 
to send a letter to the client outlining nonrefundable fees. See Comment to RPC 4-1.5. 


 
An agreement between an attorney and a client for the payment of a nonrefundable 


retainer or minimum fee for representation will generally be enforced. RPC 4-1.5(d). See also 
Bain v. Weiffenbach, 590 So.2d 544 (Fla. 2d DCA 1991). The exception is where the amount in 
question is clearly excessive. RPC 4-1.5(a). Illustrative is the comment to RPC 4-1.16 which 
provides: 


 
Upon termination of representation, a lawyer should refund to the 
client any advance payment of a fee that has not been earned.  This 
does not preclude a lawyer from retaining any reasonable 
nonrefundable fee that the client agreed would be deemed earned 
when the lawyer commenced the client’s representation. 


 
E.             Division of Fees Between Lawyers of Different Firms. 


 
RPC 4-1.5(g) permits the division of legal fees between lawyers of different firms only 


where the total fee is reasonable and the division is in proportion to the services performed by 
each lawyer; or by written agreement with the client in which each lawyer assumes joint legal 
responsibility for the representation and agrees to be available for consultation with the client 
and the agreement fully discloses that a division of fees will be made and the basis upon which 
the division of fees will be made. 


 
F.        Unit Billing. 


 
Unit billing is a practice where an attorney bills a predetermined number of minutes for a 


given task. This practice has been disapproved by the Third District Court of Appeal in the cases 
of Hollub v. Clancy, 706, So.2d 16 (Fla. 3d DCA 1997), Browne v. Costales, 579 So.2d 161, 
162 (Fla. 3d DCA), rev. denied, 593 So.2d 1051 (Fla. 1991) and Nickerson v. Nickerson, 608 
So.2d 835 (Fla. 3d DCA 1992), rev. denied, 621 So.2d 432 (Fla. 1993) and by the Fourth 
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District Court of Appeal in the case of Carlson v. Carlson, 639 So.2d 1094 (Fla. 4th DCA 
1994). Because Unit billing fails to give regard for actual time spent on true legal work, it creates 
an “excessive fee” under RPC 4-1.5(a). See also Florida Bar v. R., 574 So.2d 60 (Fla. 1990), 
cert. denied, R. v. Florida Bar, 502 U.S. 811 (S. Ct. 1991). 


 
 
 
G.       Additional Fees. 


 
A provision in a fee agreement which provided for a potential “additional fee” after the 


Final Judgment was entered was rejected by the Second District Court of Appeals in May v. 
Sessums & Mason, 700 So.2d 22 (Fla. 2d DCA 1997), pet. for rev. den. 705 So.2d 571 (Fla. 
1998), because the fee agreement was drafted in a manner whereby the obligation to pay 
additional fees was permissive, not mandatory. The Court in May did not express “approval or 
disapproval” for this type of fee arrangement, and extreme caution should be used in drafting any 
provision for an “additional fee.” Id. at 22. Further, the total fee must not be an “excessive fee” 
under RPC 4-1.5 (a). For a discussion concerning so called “bonus” provisions in retainer 
agreements, see King v. Young, Berkman, Berman & Karpf, 709 So.2d 572 (Fla. 3d DCA 
1998), rev. denied, Young, Berkman, Berman & Karpf, v. King, 725 So.2d 1111 (Fla. 1998). 
 


While it is ok to accept small, token gifts, such as holiday gifts, from clients, a lawyer 
should not accept substantial gifts from a client. Under Rule 4-1.8(c) a lawyer shall solicit not 
any substantial gift from a client unless the lawyer (or other recipient of the gift) is related to, or 
maintains a “close familial relationship” with the client. RPC 4-1.8(c).  


 
H.       Interest. 


 
An attorney may charge a client a lawful rate of interest on overdue (liquidated) fees or 


costs so long as there is either 1) a written agreement with the client authorizing the attorney to 
charge interest or, 2) reasonable prior notice furnished to the client that interest is to be charged. 
The Florida Bar Ethics Committee determined sixty (60) days to constitute reasonable notice.  
See Ethics Opinions 86-2 and 71-26. Caution should be exercised as cumulative charges which 
exceed the legal limits are both illegal and improper. See Florida Bar v. Dunagan, 565 So.2d 
1327, (Fla. 1990), where a sixty (60) day suspension was imposed for charging interest on a 
cumulative basis rather than just on the underlying principal. 


 
I.         Payment of Fees and Costs from Third Party. 


 
Governed by RPC 4-1.8(f). 
 
SCENARIO: Your client is the impecunious spouse, however her parents are willing to 


foot the bill. Can the Lawyer accept payment from mom and dad? 
 
ANSWER: Only under the following circumstances: 
 


  (1) The client gives informed consent; 
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(2)       There is no interference with the Lawyer’s independence of professional 


Judgment or with the client-lawyer relationship; and 
 


(3)       Information relating to representation is protected as required by Rule 4- 
1.6 (Confidentiality of Information). 
 


A lawyer is prohibited from permitting the person paying for lawyer’s services to direct or 
regulate the lawyer’s professional judgment without the consent of the client. RPC 4-5.4(d).  


 
A lawyer must also be aware of potential conflicts of interest that may arise between a 


client and a payor. In such a situation, a lawyer must follow RPC 4-1.7 which notes that a 
conflict of interest exists if there is significant risk that the lawyer’s representation of the client 
will be materially limited by the lawyer’s own interest in the fee arrangement or by the lawyer’s 
responsibilities to the third-party payer. The attorney may only continue the representation with 
the written informed consent of the affected clients. See Comment to RPC 4-1.7. 


 
VI.      COMMUNICATION WITH ADVERSE PARTY. 
 


While it is preferable that an attorney represent the adverse spouse, nothing in either the 
Florida Statutes or in Florida case law requires that an adverse spouse be represented by counsel, 
and he or she may represent his or her own self. A person is considered unrepresented “unless the 
opposing lawyer knows of or has been provided with, a written notice of appearance.” RCP 4-
4.3(b). 


 
How does the attorney deal with an adverse party who is not represented by counsel? 


When a client’s spouse calls stating that he or she is representing his or herself, this is a “red 
alert” situation.  It is essential that the attorney define his or her role to the unrepresented person 
as the attorney for that person’s spouse only. The only permissible advice that may be given to 
an unrepresented person is to obtain counsel. If at all possible, the advice to obtain counsel 
should be given in writing to the unrepresented person. If an unrepresented spouse asks for the 
attorney’s opinion on any matter relating to the pending proceedings, or for an explanation of the 
law, the attorney must decline comment. By refraining from responding to the unrepresented 
spouse’s inquiries, the attorney insures that the unrepresented spouse is not relying, knowingly or 
unknowingly, on the statements of the attorney. 


 
Rule 4-4.3 of the RPC provides that “In dealing on behalf of a client with a person who is 


not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. 
When   the   lawyer   knows   or   reasonably   should   know   that   the   unrepresented   person 
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to 
correct the misunderstanding.” 


 
When a case is settled, and a client’s spouse is unrepresented, the Agreement should be 


mailed to the unrepresented spouse with a letter stating that the Agreement should be taken to an 
attorney for a complete review and explanation of its contents. To avoid possible future claims 
that the Agreement was a product of coercion, duress or undue influence, the letter to the 
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unrepresented spouse should also require that the Agreement be executed by the unrepresented 
spouse somewhere other than the office of the attorney for the represented spouse. 


 
When a case is contested, the attorney must continue to exercise sound professional 


judgment in communicating with the opposing party who chooses self-representation. In Florida 
Bar v. Uhrig, 666 So.2d 887 (Fla. 1996), an attorney who wrote “an insulting and highly 
unprofessional letter” to an opposing party in connection with a post-judgment child support 
proceeding was disciplined with a public reprimand. The letter violated Rule 4-8.4(d) of the RPC 
which prohibits an attorney from engaging in conduct prejudicial to the administration of justice. 
Objectionable conduct under this Rule includes conduct which knowingly, or through callous 
indifference, is calculated to disparage, humiliate or discriminate against litigants, on any basis. 


 
As  a  general  rule,  an  attorney  may  not  communicate  about  the  subject  of  the 


representation with a person who the attorney knows is represented by counsel, absent consent of 
the other attorney. See RPC 4-4.2. It is your duty to ask an unrepresented spouse whether they 
have sought counsel prior to any communication. If they answer yes, communication must cease 
and must be directed only to their attorney. 


 
VII.     PROFESSIONALISM. 


 
A.        Duty to Expedite Litigation. 


 
Scenario: The Trial Judge has entered a temporary support Order extremely favorable 


(financially) to the client, such that the client is “in no hurry” to get divorced. 
 


Issue: Whether the lawyer may delay the case so the client may reap the benefits of the 
temporary support Order? 


 
Answer: Rules Regulating the Florida Bar: RPC 4-3.2 provides that “A lawyer shall 


make reasonable efforts to expedite litigation consistent with the interests of the client.” The 
Comment to the Rule provides, “Realizing financial or other benefit from otherwise improper 
delay in litigation is not a legitimate interest of the client.” 


 
B.        Duty to the Court. 


 
One of the most troublesome situations a lawyer can be confronted with is what to do 


when a client tells the lawyer that he or she intends to lie (give false testimony) to the Judge or 
adverse party’s lawyer. Sometimes the attorney does not know about the false testimony until 
after the client utters same. In either case, it is essential that the attorney take appropriate 
“remedial measures.” 


 
RPC 4-3.3, CANDOR TOWARD THE TRIBUNAL, provides: 
 
(a) False Evidence; Duty to Disclose. A lawyer shall not knowingly: 


 
(1) make a false statement of fact or law to a tribunal or fail to correct a false 
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statement of material fact or law previously made to the tribunal by the 
lawyer; 


 
(2) fail to disclose a material fact to a tribunal when disclosure is necessary to 


avoid assisting a criminal or fraudulent act by the client;  
 


(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; or 


 
(4) offer evidence that the lawyer knows to be false. A lawyer may not offer 


testimony that the lawyer knows to be false in the form of a narrative unless 
so ordered by the tribunal. If a lawyer, the lawyer’s client, or a witness 
called by the lawyer has offered material evidence and the lawyer comes to 
know of its falsity, the lawyer shall take reasonable remedial measures 
including, if necessary, disclosure to the tribunal. A lawyer may refuse to 
offer evidence that the lawyer reasonably believes is false. 


 
When the client states to the lawyer that he or she intends to give false testimony, the 


attorney must counsel the client not to do so. If that fails, the attorney should seek to withdraw 
from representing the client. When he actually gives false testimony, the attorney must 
remonstrate with the client confidentially, and counsel the client to recant the false testimony. If 
that fails, the attorney should seek to withdraw from representing the client if that will remedy 
the situation. If the withdrawal by the attorney from the client’s representation will not remedy 
the situation, and the attorney determines that disclosure is the only way to avert a fraud on the 
Court, the attorney should make disclosure to the court. It is then for the Court to determine what 
should be done. See Comment to RPC 4-3.3. 


 
If the attorney knowingly permits a witness to offer false testimony, the attorney will be 


subject to discipline. See Florida Bar v. C., 794 So.2d 1278 (Fla. 2001), where an attorney 
was suspended from the practice of law for a period of one year when the attorney knowingly 
permitted the witness to offer false testimony to the Court; the Court noted, however, that absent 
any aggravating or mitigating factors, disbarment is the presumptive sanction for knowingly 
presenting false testimony in judicial proceedings. The rule essentially places the duty on the 
lawyers to screen witnesses and avoid specific areas of testimony which he knows will involve 
mistruths to the court. The lawyer has this duty regardless of the client’s wishes. See Comment to 
RPC 4-3.3.   


 
Further, if the attorney himself offers false testimony to a tribunal, the attorney will be 


subject to discipline.  See Florida Bar v. L., 774 So.2d 675 (Fla. 2000), where an attorney was 
suspended for ninety-one (91) days for intentionally misrepresenting to a judge, on two separate 
occasions, the reason he was unable to attend a deposition. Other recent examples include The 
Florida Bar v. A., 60 So.3d 1016 (Fla. 2011) (where an attorney was disbarred for knowingly 
making false statements to a Judge and the Florida Bar representatives regarding his conduct in a 
class action representation); The Florida Bar v. H., 84 So.3d 292 (Fla. 2012) (where the 
Supreme Court upheld a 91 day suspension from the practice of law, as well as imposition of 
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one-year probation because the lawyer for telling the court that he made certain business records 
available to a tenant in a commercial tenant dispute when he had in fact denied the tenant access 
to those records); The Florida Bar v. K., 99 So.3d 918 (Fla. 2012) (where the attorney was 
suspended from the practice of law for one year for making false and misleading statements in 
sworn testimony that she specialized in family law and further disparaging client and revealing 
confidential information). 


 
Similarly, RPC 4-3.4(a) provides that “ [a] lawyer shall not ... unlawfully obstruct another 


party’s access to evidence or otherwise unlawfully alter, destroy, or conceal a document or other 
material  that  the  lawyer  knows  or  reasonably  should  know  is  relevant  to  a  pending  or  a 
reasonably foreseeable proceeding; nor counsel or assist another person to do any such act.”  In 
The Florida Bar v. F., 818 So.2d 477 (Fla. 2002), a sixty day suspension, followed by one 
year of probation, was found to be appropriate discipline where an attorney knowingly and 
intentionally removed and concealed an exhibit at a deposition, that was relevant to the case and 
was foreseeable as trial evidence. 


 
 Some practical examples: 


 In Florida Bar v. D., 160 So.3d 838 (Fla. 2015), Respondent, Zana Holley Dupee, 
represented the wife in a dissolution action filed by her client’s husband.  Respondent’s client had a 
credit union account in her name only with $480,000 in it.  After the action was filed and after 
meeting with Respondent for representation, the client withdrew the funds, closed the account, and 
had the credit union issue her a check for $482,980.46, payable to “Parenting Education Charitable 
Trust.”  Respondent had suggested the name, knowing that no such charitable trust existed.  During 
the litigation, the husband’s attorney served on Respondent a request for production and standard 
family law interrogatories. After husband’s attorney was forced to file a motion to compel, 
Respondent finally answered, but did not include the check the wife had yet to deposit. The 
husband’s attorney took the wife’s deposition and elicited questions regarding money the husband 
had given to the wife during the marriage. The questioning brought out testimony the wife had 
withdrawn money from the account where that money was held along with other money and had 
issued a check for charity. The wife claimed she could not remember if the amount was less than 
$200,000.  Shortly thereafter, the Respondent filed a corrective financial affidavit that disclosed the 
wife’s checking account had a balance of $437,422.04. After final judgment was entered, the 
husband was allowed to enter the marital home to collect various items including a coin collection.  
However, the former wife had removed the coins and given them to Respondent to prevent the 
husband from having them.  Respondent did not admit that she had the coins until she was ordered 
to produce them in a post-judgment contempt proceeding.   


Based on her conduct regarding the wife’s financial affidavit and interrogatory answers, the 
Respondent was found guilty of: (1) rule 3-4.3 (unlawful and dishonest acts are a cause for 
discipline); (2) rule 4-3.3(a) (making or failing to correct a false statement of material fact made to 
a tribunal); (4) rule 4-4.1 (making a false statement or failing to disclose a material fact); (5) rule 4-
8.4(a) and (c) (a lawyer shall not violate the Rules of Professional Conduct or do so through the 
acts of another and shall not engage in conduct involving dishonesty, fraud, deceit, or 
misrepresentation).  Based on her conduct regarding the husband’s request for production, the 
Respondent was found guilty of violating rule 4-3.4(a) (concealing or obstructing the opposing 
party's access to evidence) and rule 4-3.4(c)-(d) (disobeying the rules of the tribunal and failure to 
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produce records or documents in response to discovery).  Based on her conduct regarding the 
wife’s deposition testimony, Respondent was found guilty of violating ]  rule 4-
3.3(a)(1) and (b) (failing to take remedial action to correct the false deposition testimony) and rule 
4-3.4(b) (assisting in the giving of false testimony).  Based on her conduct regarding the receipt of 
the coins, Respondent was found guilty of misconduct for violation of rule 5-1.1(e)-(f) (failure to 
give notice of receipt of property held in trust).  Respondent was suspended from the practice of 
law for one year.   


 Then, in Florida Bar v. C., 157 So.3d 283 (Fla. 2015), the Respondent, Mark Cohen, was 
hired to represent a criminal client at a resentencing hearing. The resentencing hearing was 
scheduled for March 28, 2012. The Notice of Hearing was sent to Respondent on March 15 and 
Respondent received the notice on March 19. That same day, Respondent filed a “Motion to 
Continue Resentencing Hearing and Notice of Unavailability” asserting that the notice was not 
reasonable as he did not have adequate time to prepare, and also that he was unavailable on the date 
of the resentencing hearing.  Respondent did not state whether the state was in agreement with the 
continuance, did not submit a copy of the motion to the judge, and did not set the motion for 
hearing.  Respondent did not appear at the hearing. All other parties appeared. The Florida 
Supreme Court found Respondent guilty of violating Bar Rule 4-1.3, which provides that a lawyer 
“shall act with reasonable diligence and promptness in representing a client”, and Bar Rule 4-8.4(d) 
which provides that a lawyer shall not “engage in conduct in connection with the practice of law 
that is prejudicial to the administration of justice.”  As a sanction, Respondent was ordered to 
receive a public reprimand and suspended from the practice of law for ten days.  


 Florida Bar v. M., 157 So. 3d 1020 (Fla. 2015):  Respondent, Jose Carlos Marrero, was the 
President and registered agent of Weston Professional Title Group, Inc. On December 13, 2005, 
Respondent accepted a $200,000 check from a client that Respondent told the client was to be used 
for a second mortgage loan by the borrowers. The evidence demonstrated that Respondent 
deposited the $200,000 check into his escrow account on December 15 and disbursed the funds the 
funds to the borrowers the next day.  The borrowers had not signed any agreements.  Respondent 
did not create the mortgage and note until three weeks after the funds had been distributed.  As 
such, the lender’s interests were not protected.  Additionally, in the “second mortgage” Respondent 
had listed as collateral for the loan. However, when the note and mortgage were finally drafted in 
January the borrowers had no ownership interest in the property listed as collateral as they did not 
purchase the property until six days later. After purchasing the property, the borrowers stopped 
making payments on the loan. The Court found Respondent guilty of three violations of rule 4-
8.4(c):  (1) “by drafting, executing, and witnessing a mortgage loan document containing the 
misrepresentation that the borrowers had the legal authority to encumber the property”; (2) “due to 
his deliberate omissions and knowing failures to report important information to [the] lender”; (3) 
Respondent also violated his fiduciary responsibilities to the bank who performed the closing.  The 
Court found Respondent guilty of one violation of rule 5-1.1(b), which provides that “[m]oney or 
other property entrusted to an attorney for a specific purpose . . . is held in trust and must be 
applied only to that purpose.”  The Court referred the matter to the referee to hold a hearing to 
consider the appropriate sanctions. 


 In Florida Bar v. M., 192 So.3d 23, (Fla. 2016), the follow up case to Florida Bar v. M., 
157, So. 3d 1020 (Fla. 2015), the referee held the hearing to determine appropriate sanctions. 
The referee recommended a ninety (90) day suspension, combined with a three (3) year 
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probationary period to follow, payment of costs in the amount of $11,573.24, and the completion 
of certain rehabilitative classes.  The Supreme Court did not follow the recommendations of the 
referee, and instead held that Mr. Marrero should be suspended from the practice of law for a 
period of three (3) years, and obligated to pay the costs.  In making her recommendation, the 
referee considered three (3) standards – 4.12, 4.52 and 7.2 – that address the improper handling 
of client property, lack of competence, and violating duties owed as a professional. The referee 
additionally considered 5.11(f) providing that disbarment is appropriate when a lawyer 
intentionally lies, deceives, or misrepresents so that it seriously and negatively reflects on the 
attorney’s fitness as a lawyer.  The Supreme Court found that the referee considered the correct 
standards, but believed the actions of Mr. Marrero were serious enough to warrant the three (3) 
year suspension, and proof of rehabilitation at the end of the three (3) year period of suspension. 
 


C.        Duty to Maintain Professional Conduct. 
 


In a contested dissolution of marriage action the advocates must be especially cautious to 
conduct themselves at all times in a manner which promotes the dignity of the profession. When 
an attorney has become emotionally involved in the client’s cause, in the pursuit of a just result, 
it is appropriate that the attorney stand back and reassess the situation. If what the attorney has 
perceived as zeal is actually “hard ball” or “sharp practice” then the client, the Court and the 
profession all suffer. An attorney should always be in control of his or her own emotions and 
should treat the opposing counsel, all parties, and the court with dignity and respect. See State 
Industries, Inc. v. Jernigan, 751 So.2d 680 (Fla. 5th DCA 2000), (citing Florida Bar v. M., 699 
So.2d 1357 (Fla. 1997)). Other recent examples from case law include: The Florida Bar v. T., 
944 So.2d 219 (Fla. 2006) (suspending attorney who grabbed medical records from opposing 
counsel and berated a hospital employee, which led the hospital to call security); The Florida 
Bar v. R., 40 So.3d 35 (Fla. 2010) (where lawyer was suspended because, during a videotaped 
deposition, he yelled at opposing counsel, attempted to run around a table towards opposing 
counsel, and tore up and threw an exhibit sticker at opposing counsel). Despite all the emphasis 
placed on maintaining professional conduct while engaging in the practice of law, some lawyers 
seem to never learn and their actions result in their suspensions from the bar. A lawyer was 
suspended for two years as a result of his professional misconduct See The Florida Bar v. N., 
132 So.3d 77 (Fla. 2013) (where the a two-year suspension and public reprimand was imposed 
against a lawyer who was found guilty of violating RPC 4-3.5 and 4-8.4 for making false and 
reckless statements and due to his combative demeanor and unprofessional behavior towards the 
judges and opposing counsel). 


 
An attorney must never intentionally deceive opposing counsel or the Court. (See RPC 4- 


4.1). When an attorney acts in an uncooperative or discourteous manner, the result almost always 
is increased litigation costs. 
 


Members of The Florida Bar are held to the highest ethical standards. There is no place 
for bigotry or discrimination within our profession. Rule 4-8.4(d) of the RPC prohibits an 
attorney from engaging in conduct in connection with the practice of law that is prejudicial to the 
administration of justice including conduct which knowingly, or through callous indifference, 
disparages, humiliates or discriminates against litigants, jurors, witnesses, court personnel, or 
other lawyers on any basis, including, but not limited to, on account of race, ethnicity, gender, 
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religion, national origin, disability, marital status, sexual orientation, age, socioeconomic status, 
employment, or physical characteristic. See also Florida Bar v. N., 734 So.2d 393 (Fla. 
1999), where an attorney was disciplined for making “inappropriate, frivolous, disparaging 
and/or disrespectful remarks concerning opposing counsel.” 


 
D.        Duty to Litigate in Good Faith. 


 
An attorney must not file pleadings or motions in bad faith. Rule 2.515(a) of the Florida 


Rules of Judicial Administration provides that an attorney’s signature on a pleading or paper 
constitutes a “certificate” by that attorney that to the best of the attorney’s knowledge, 
information and belief that there is good ground to support it and that it has not been filed for 
delay purposes. The Rule further provides for the striking of a pleading or a paper which is filed 
with the intent to defeat the purpose of the Rule. 


 
In Patsy v. Patsy, 666 So.2d 1045 (Fla. 4th DCA 1996), the Court affirmed a trial court’s 


order taxing attorney’s fees and costs against an attorney for filing a motion in bad faith, citing 
the court’s “inherent power” to do so.  Accordingly, counsel must make every effort to assure 
that all motions filed have a tenable legal and factual basis and are filed in good faith so as to 
avoid incurring such a sanction.  See also Smallwood v. Perez, 735 So.2d 495 (Fla. 3d DCA 
1999), rev. denied Smallwood v. Perez, 735 So.2d 1287 (Fla. 1999), Sanchez v. Sanchez, 435 
So.2d 347, 350 (Fla. 3d DCA 1983), and Emerson Realty Group, Inc. v. Shanze, 572 So.2d 
942 (Fla. 5th DCA 1990). 
 


The Court’s “inherent power” was the basis for affirming a lower tribunal’s order taxing 
attorneys’ fees and costs against an attorney who failed to attend a court-ordered mediation 
session and who told his clients that they did not have to attend. David S. Nunes, P.A.   v. 
Ferguson, 703 So.2d 491 (Fla. 4th DCA 1997). Although the Court has “inherent power” to tax 
attorney’s fees and costs against an attorney who acted in bad faith, the Court must expressly find 
that there was vexatious conduct or bad faith litigation. See Hallac v. Hallac, 88 So.3d 253 (Fla. 
4th DCA 2012) (the DCA found that the trial court abused its discretion in awarding attorney’s 
fees holding that the refusal to settle the case in and of itself cannot be the basis for an award of 
attorney’s fees against the refusing party. There must be vexatious conduct or bad faith 
litigation); Diaz v. Diaz, 826 So.2d 229 (Fla. 2002) (where the Supreme Court quashed a trial 
court’s order awarding attorney’s fees noting that despite a general finding of bad faith conduct, 
the record did not support a finding of specific acts of bad faith against counsel, and the lawyer’s 
failure to force his or her client to settle a colorable claim does not amount to “bad faith” 
justifying the imposition of attorney’s fees against the attorney). 


 
 In Florida Bar v. P., 153 So.3d 894 (Fla. 2014), the Florida Bar filed a petition in which 
they asserted facts and presented an affidavit that established that “restrictions on respondent’s 
privilege to practice law are necessary for the protection of the public.”  On June 9, 2014, the Court 
issued an order to show cause why the Court should not find that Respondent had abused the legal 
system process.  Respondent filed a response to the order to show cause in which he argued that all 
of his filings and proceedings were presented in good faith and that he is remorseful.  However, the 
Court found that his response to the order to show cause contained the same meritless arguments 
Respondent had presented numerous times. Thus, the Court found that Respondent engaged in 
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vexatious conduct in violation of Rules Regulating the Florida Bar 3-7.17.  The Florida Supreme 
Court instructed the Clerk of Court to reject any future pleadings, petitions, motions, documents or 
other documents from Respondent in response to Respondent’s repeated and vexatious filings.  
Respondent may have counsel file on his behalf if counsel believes the proceeding has merit and 
can be brought in good faith.  


 And, in Florida Bar v. R., 169 So.3d 1155 (Fla. 2015), Respondent, Erwin Rosenberg, was 
hired to represent several businesses being sued for breach of contract. Prior to Respondent’s 
appearance, the plaintiffs had filed a request to produce.  Several months after the clients had not 
complied, the court entered an order granting the plaintiff’s motion to compel.  The clients did not 
comply with this order. The court denied the plaintiff’s motion for contempt and ordered the clients 
to produce the documents within 5 days. In March 2007, plaintiffs filed a motion to compel 
production, for contempt, and for sanctions. A hearing was held in April where Respondent 
objected to the request to produce, arguing that the documents were not reasonably calculated to 
lead to admissible evidence.  The objection was overruled, the motion to compel was granted and 
the clients were ordered to comply within 15 days.  The next month, Respondent filed a motion for 
hearing, protective order, request for in camera inspection, and a stay for appellate certiorari 
review.  Respondent asserted that the documents contained trade secrets or confidential business 
information.  After a hearing, the judge denied Respondent’s Motions and overruled the objections.  
In June 2007, plaintiffs filed their 5th motion to compel production of documents and motion for 
contempt and sanctions. At a hearing on the motion, Respondent argued that he had produced some 
of the documents requested and he alleged he produced all that his clients had given him.  The 
judge granted the plaintiff’s motion and ordered the documents produced within eight days, and the 
failure to do so could result in striking of Respondent’s pleadings.  After the hearing Respondent 
filed a response to the request for production in which he objected to production on the grounds 
that the request was overbroad and burdensome, and would violate trade secrets and business 
confidentiality.  Plaintiffs filed another motion to compel and for sanctions which was granted.  An 
evidentiary hearing was ordered on an order to show cause why Respondent should not be 
sanctioned for his bad faith conduct.  Respondent withdrew from representation.  Following the 
order to show cause hearing, the judge entered an “Order Imposing Attorney’s Fees for Bad Faith 
Conduct.”   


The Florida Supreme Court found that Respondent was guilty of violating Bar Rules 4-1.1, 
for failure to act competently on behalf of his clients; 4-3.4(d) for failure to comply with circuit 
court orders compelling production; and 4-8.4(d) because his failure to comply with said orders 
was detrimental to the administration of justice.  The Court found that a one year suspension from 
the practice of law was appropriate.   


E.        Conduct by Counsel Unconnected with the Practice of Law. 
 


This can essentially be viewed as the duty to live in good faith. Attorneys must act 
professionally and ethically in their personal (as differentiated from their professional) lives. 
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Certain conduct reflects adversely on an attorney’s fitness to practice law. A lawyer shall not 
commit any criminal act or other offenses including dishonesty, fraud, the willful failure to file 
an income tax return, improperly influence a government agency or official to achieve results, 
offenses involving violence, engaging in sexual conduct with a client, or causing serious 
interference with the administration of justice. Much of this conduct may not have an adverse 
effect on one’s ability to practice law, but the conduct does speak to the moral fitness and 
professionalism of the attorney who is to hold him/ herself to the highest moral and professional 
standards. 


 
Offenses of Domestic Violence are considered to be conduct which reflects adversely on 


an attorney’s fitness to practice law, and which subjects the attorney to discipline. See Florida 
Bar v. S., 631 So.2d 1081, (Fla. 1994). The issuance of eight (8) checks dishonored for 
insufficient funds and one (1) check which was dishonored because the account on which it was 
drawn was closed was found to be in violation of Rules 4-8.4(c) and (d) of the Rules Regulating 
the Florida Bar.  Florida Bar v. K., 730 So.2d 1273 (Fla. 1998). 


 
The misrepresentation of income by a Former Husband (an attorney) in proceedings 


brought against him to collect alimony, was found to be in violation of Rule 4-3.3(a)(1) (false 
statement of material fact to a tribunal) and Rule 4-8.4(c) (conduct involving dishonesty, fraud, 
deceit or misrepresentation) of the Rules Regulating the Florida Bar. Florida Bar v. C., 725 So. 
2d 360 (Fla. 1998). 
 


Rule 4-8.4(h) of the Rules Regulating the Florida Bar prohibits an attorney from willfully 
refusing to timely pay a child support obligation, as determined by a Court of competent 
jurisdiction. 


 
VIII.   MALPRACTICE CONCERNS. 


 
The Florida Supreme Court has stated that there is a “fine line between attorney 


malpractice and ethical misconduct.” Florida Bar v. L., 612 So.2d 582 (Fla. 1993). See also 
Florida Bar v. N., 384 So.2d 1264 (Fla. 1980). In domestic litigation, the attorney will often be 
faced with issues such as tax liability, bankruptcy, tort liability, insurance and innumerable 
ancillary issues. If the lawyer is not proficient in these areas the lawyer should either 
decline to represent the client in the matter or, after disclosure to and consent by the client, 
associate co-counsel competent in the areas of concern. 


 
In Noris v. Silver, 701 So.2d 1238 (Fla. 3d DCA 1997), Florida's Third District Court of 


Appeal held that if there is an express or an implied agreement between a "working" and a 
"referring" attorney to divide a fee in a case, the referring attorney will be held liable for 
malpractice committed by the working lawyer. The theory of liability is based upon joint venture 
principles.  Id.  See also Rule 4-1.5(g) RPC.  The question of whether a “referring” attorney may 
be  held  civilly  liable  for  the  “working”  attorney’s  malpractice  in  the absence  of a  written 
agreement as required by Rule 4-1.5(g) RPC was certified by the Noris Court. Id. Therefore, as 
stated in Rule 4-1.5(g), each lawyer assumes joint legal responsibility for the representation. 


 
Florida   Statute   §95.11(4)(a)(2013)   provides   that   the   Statute   of   Limitations   for 
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professional malpractice is two (2) years from the time the cause of action is discovered or 
should have been discovered with the exercise of due diligence. 


 
IX.      FLORIDA STANDARDS FOR IMPOSING LAWYER SANCTIONS. 


 
Florida’s Standards for Imposing Lawyer Sanctions were approved by the Florida Bar’s 


Board of Governors in 1986 and last updated in November 2000. A complete set is available at 
www.floridabar.org under the “lawyer Regulation” tab on the left side of the page. These 
standards require that a tribunal imposing sanctions on an attorney for ethical violations ask the 
following four questions: 


 
(1) What ethical duty did the lawyer violate? (A duty to a client, the public, the legal 


system, or as a professional?) 
 
(2) What was the lawyer’s mental state? (Did the lawyer act intentionally, knowingly, or 


negligently?) 
 
(3) What  was  the  extent  of  the  actual  or  potential  injury  caused  by  the  lawyer’s 


misconduct (Was there a serious or potentially serious injury?) and 
 
(4) Are there any aggravating or mitigating circumstances? 
 


In determining the nature of the ethical duty violated, the standards assume that the most 
important ethical duties are those owed by attorneys to their clients, including duties of loyalty, 
diligence, competence, and candor.   A complete copy of the Standards for Imposing Lawyer 
Sanctions  can  be  viewed  at  www.flabar.org  (click  Regulation  link  and  then  click  link  to 
Standards for Lawyer Sanctions). 


 
General guidelines on how Florida’s Standards for imposing Lawyer Sanctions are to be 


applied can be found in The Florida Bar v. S., 892 So.2d 1002 (Fla. 2004): 
 


1. Admonishment is the appropriate sanction when a lawyer is negligent and 
fails to act with reasonable diligence in representing a client and causes 
little or no actual or potential injury to a client. 
 


2. Public reprimand is the appropriate sanction when a lawyer is negligent 
and fails to act with reasonable diligence in representing a client and 
causes injury or potential injury to a client. 
   


3. Suspension is the appropriate sanction when a lawyer (a) knowingly fails 
to perform services for a client or engages in a pattern of neglect and (b) 
causes injury or potential injury to a client.  
  


4. Disbarment is the appropriate sanction when a lawyer (a) abandons his or 
her law practice or knowingly fails to perform services or engages in a 
pattern of neglect and (b) causes serious or potentially serious injury to a 
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client. 
 
X.        EX PARTE COMMUNICATIONS. 


 
What should an attorney do when a Judge calls, following the completion of a trial, to 


advise the attorney of the Judge’s ruling and to ask the attorney to prepare the Final Judgment? 
This was the scenario presented in Smith v. Smith, 558 So.2d 440 (Fla. 4th DCA 1990) and is 
governed by the Code of Judicial Conduct Canon 3(7) which states that “a judge shall not 
initiate, permit, or consider ex parte communications, or consider other communications made to 
the judge outside the presence of the parties concerning a pending or impending proceeding.” 


 
In Smith, after the Trial in a dissolution of marriage proceeding, the Judge telephoned 


counsel for the Husband, explained his ruling and requested preparation of a proposed Final 
Judgment. Counsel for the Wife was not included in this telephone conversation. In its opinion, 
the 4th District Court of Appeals stated that “an ethical question arises whenever a Trial Judge 
communicates ex parte to direct one party in the preparation of a proposed order.” The Appellate 
Court held that instructions for the Final Judgment should be given in the presence of all 
interested parties, or, in writing with a copy to all interested persons. See also Hickok v. Hickok, 
639 So.2d 1034 (Fla. 5th DCA 1994) (“the entry of the judgment nunc pro tunc, after discussing 
the matter ex parte with the former husband’s attorney and not giving former wife’s attorney an 
opportunity to be heard, requires reversal). 
 
XI.      DUTY TO REPORT PROFESSIONAL MISCONDUCT. 


 
If  a  lawyer  acquires  knowledge  that  another  lawyer  (or  a  Judge)  has  committed  a 


violation of the Rules of Professional Conduct that raises a “substantial question as to that 
lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects” disclosure of that 
knowledge must be made to the appropriate authority. See RPC 4-8.3.  


 
Despite this, Rule 4-8.3(c) allows for certain confidences to be preserved. The rule does 


not require disclosure of information: 1) otherwise protected by rule 4-1.6; 2) gained by a lawyer 
while serving as a mediator or mediation participant if the information is privileged or 
confidential under applicable law; or 2) gained by a lawyer or judge while participating in an 
approved lawyers assistance program unless the lawyer’s participation in an approved program is 
part of a disciplinary sanction, in which case a report about the lawyer who is participating is part 
of a disciplinary sanction shall be made to the appropriate disciplinary agency. 


 
 
XII.   LIMITED REPRESENTATION. 


 
In domestic litigation, attorneys can be faced with issues such as tax liability, bankruptcy, 


tort liability, insurance and a number of other ancillary issues. If the lawyer is not proficient, 
he/she must decline representation or associate a co-counsel (after disclosure to and consent by 
the client) who is competent in the area of concern.  


On November 13, 2003, the Florida Supreme Court approved a new rule, Florida Family 
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Law Rule of Civil Procedure 12.040, which sets forth the criteria and guidelines for limited 
representation in family law cases. See Amendments to the Rules Regulating the Florida Bar 
and the Florida Family Law Rules of Procedure (Unbundled Legal Services) 860 So.2d 394 
(Fla. 2003).  In brief, Rule 12.040 addresses 1) ways in which an attorney may be the attorney of 
record for only part of a proceeding; 2) circumstances in which an attorney must obtain court 
permission to either withdraw or limit the scope of his or her representation; 3) how to end 
representation when the subject of a limited representation is concluded; 4) information a pro-se 
litigant must provide for situations where an attorney is only assisting in the preparation of 
pleadings; and 5) information an attorney making a limited appearance must provide on the 
signature page of pleadings.  Id. 


To prevent conflicts and inconsistencies with the Rules or Professional Conduct, the 
Florida Supreme Court simultaneously approved changes to RPC 4-1.2, RPC 4-4.2, and RPC 4-
4.3. The change to RPC 4-1.2, which addresses the objectives and scope of representation, 
amends the rule to provide guidelines as to what limitations on representation are reasonable.  
The amendments specify that regardless of the scope of representation, an attorney still owes 
clients the entire ethical duties attendant to the attorney-client relationship. The amendments 
additionally set forth affirmative acts that must be taken by attorneys in cases of limited 
representation. For example, attorneys must indicate, “prepared with the assistance of counsel,” 
on any documents submitted to the Court as part of a limited representation and must advise 
clients as to how RPC 4-4.2 will apply to their case. Id. 
 


RPC 4-4.2 addresses communication with persons represented by counsel.  This rule was 
amended to add a new section, RPC 4-4.2(b), which addresses how communication should occur 
in situations where limited representation is being provided.  The language of RPC 4-4.2(b) reads 
as follows: 


An otherwise unrepresented person to whom limited representation 
is being provided or has been provided in accordance with Rule 
Regulating the Florida Bar 4-1.2 is considered to be unrepresented 
for purposes of this rule unless the opposing lawyer knows of, or 
has  been  provided  with,  a  written  notice  of  appearance  under 
which,  or  a  written  notice  of  time  period  during  which,  the 
opposing lawyer is to communicate with the limited representation 
lawyer as to the subject matter within the limited scope of 
representation. 


 
In parallel, Rule 4-4.3, which addresses dealings with unrepresented parties, added a new section, 
4-4.3(b), which replicates the language set forth in RPC 4-4.2(b).   


 
XIII.   BOUNDS OF ADVOCACY. 


 
In 2004, the Florida Bar’s Family Law Section published the Bounds of Advocacy: Goals 


for Family Lawyers (hereinafter referred to as the Bounds of Advocacy).  These guidelines were 
created for the primary purpose of assisting family law attorneys confronting professional and 
ethical dilemmas.  The Bounds of Advocacy guidelines are aspirational in purpose and are not 
mandatory.  This notwithstanding, it is the goal of the Bounds of Advocacy to encourage family 
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law attorneys to aspire to a higher level of professionalism and ethical behavior, and to 
encourage efforts to reduce cost, delay, and emotional trauma associated with family law, as well 
as to encourage cooperative interaction between parties and attorneys. Copies of the Bounds of 
Advocacy can be obtained at the Family Law Florida website at 
www.familylawfla.org/pdfs.boundsRevised.pdf. 


 
XIV. 2013 AMENDMENTS. 
 
 While numerous changes have been proposed to the Rules Regulating The Florida Bar, the 
only changes to rules that have been adopted in 2013 deal with the rules regulating the 
advertisement of legal services.  Although not previously addressed in this material, I believe that 
it is important to take note of the various changes that have been made this year to the rules 
regarding the advertisement of legal services. With the expansion of the digital age, the internet, 
and various social networking websites, lawyers are now provided with a bigger medium than 
ever to advertise their services. Numerous social and professional networking websites, such as 
Facebook, Twitter, LinkedIn, and others, can be used for commercial purposes and provide an 
ever expanding medium for lawyers to advertise their services.  In light of this, and other factors, 
the Florida Bar has made numerous changes to subchapter 4-7 of the Rules of Professional 
Conduct addressing the advertisement of legal services. 
 


The Florida Bar petitioned the Court to comprehensively amend the existing Subchapter 4-7 
by striking all current rules and adopting new Rules. The proposed rules changes are the result of 
an extensive study done by the Florida Bar in an attempt to make the rules more contemporary. 
After its study the Bar concluded that the existing lawyer advertising rules should be entirely 
restructured, focusing primarily on preventing the dissemination of misleading and unduly 
manipulative information. Furthermore, the proposals are designed to make the advertising rules 
more cohesive, easier for advertising lawyers to understand, and less cumbersome for the Bar to 
apply and enforce.  The new rules were adopted on January 31st, 2013 and took effect on May 1, 
2013.  


 
The old rules have been criticized as being unduly vague and inconsistent in their 


terminology. Over the last 10 years, the number of cases involving challenges to advertising rules 
comprised approximately 15% of the bar’s total litigation and over 30% of the average annual 
litigation cost. The Florida Bar believed that this was the result of the complexity and occasional 
ambiguity of the old rules. The new rules seek to provide simplicity, clarity, consistency, and 
defensibility of the lawyer advertising rules. The primary goals of the advertising regulation are: 


 
1. The protection of the public from false, misleading, or deceptive information by 


lawyers for the purpose of obtaining representation of prospective clients; 
 


2. The promotion of advertising that provides information that will assist a 
prospective client in making an informed and meaningful decision about the 
prospective client’s needs for legal services and about which lawyer can best fulfill 
those needs (protecting public access to knowledge about reasonably priced quality 
legal services); 
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3. The Protection of the public from advertising that contributes to disrespect for the 
judicial system, including disrespect for the judiciary; 
 


4. The protection of the public from advertising that causes the public to have an 
inaccurate view of the legal system, of lawyers in general, or of the legal profession 
in general; 
 


5. To have enforcement that will not have an unreasonable economic impact on 
lawyers who provide information about legal services by methods that do not 
require expenditure of significant funds as compared to those who provide 
information about legal services by more expensive means; and 
 


6. To provide clear and simple guidelines and, to the greatest extent practicable, 
establish “bright line” standards, violation of which will likely be clear so that 
violation will justify the conclusion that violation was either intentional or the 
result of gross incompetence, thereby allowing imposition of a harsh penalty. 
 


The new rules are so substantially different from the previous rules that the Bar developed a 
whole new numbering system as they believed that the use of the same rule numbers could create 
confusion in case law for many years. Instead of numbering the new rules as 4-7.1 through 4-7.13, 
as they were numbered before, the new rules would be numbered as 4-7.11-4-7.23. 


 
There are two major categories particularly affected by the new rules: online/website 


advertising; and information made upon request by a prospective client. The new rules 
specifically apply to websites and online advertising. The rules recognize websites as a medium 
for advertising and therefore websites are subject to the general lawyer advertising regulations. 
Although websites fall under the general advertising regulations, the Florida Bar recognizes the 
difficulty of treating websites the same as other forms of advertising for purposes of review by the 
bar. Websites can be extremely voluminous, some literally comprising of thousands of webpages. 
Therefore, websites are treated differently from other advertising media when it comes to filing 
and review requirements. Websites are exempt from filing requirements that call for 
advertisements to be filed at The Florida Bar headquarters for review. Although entire websites 
are exempt, a single feature of the website, such as a particular page, provision, statement, 
illustration or photograph contained on a website may be subject to review. Because an entire 
website cannot be submitted for review to receive an opinion from the Florida Bar, Rule 4-
7.19(f)(5) provides that a lawyer cannot be disciplined for potentially misleading or unduly 
manipulative or intrusive features of a website unless the bar has first informed the lawyer that the 
website violates the lawyer advertising rules, and the lawyer has had the opportunity to amend the 
website. This “take down” provision only applies to websites as lawyers cannot obtain an opinion 
regarding an entire website, and the provision does not apply to information that is inherently 
misleading, for which a lawyer may be disciplined without prior notice by the bar. 


 
The other change to make note of deals with information made upon the request of a 


prospective client. Prior to the 2013 amendments and new rules, advertising restrictions did not 
apply to communications between a lawyer and a prospective client if made at the client’s 
request. The new rules make information made upon request be treated as advertising media, 
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subject to lawyer communication restrictions. Although subject to general restrictions, like 
websites, information made upon request is also exempted from the filing and review 
requirements that websites are exempt from. RPC 4-7.20 (e). 


 
XV.  2015 AMENDMENTS. 
 
1-3.3 (Official Bar Name and Contact Information) was amended to add the requirement that a 
lawyer must provide an official e-mail address to the bar, unless the lawyer is excused by the bar. 
Effective October 1, 2015.  
 
Rule 3-7.11(b) was amended to add the requirement that every Bar member provide the Bar with 
a valid e-mail address, unless that member has been exempted by the Bar or the court from using 
the electronic filing and e-service system for the state courts; that the Bar may serve notice of a 
formal Bar complaint via U.S. Postal Service certified mail or other method directed by the 
Supreme Court; and that all communication between the Bar, a respondent, and the respondent’s 
attorney during an investigation of a grievance case can be conducted by e-mail, unless the 
lawyer does not have an e-mail address.	Effective October 1, 2015. 
 
4-1.5 Fees and Costs for Legal Services, the Supreme Court of Florida issued an order in case 
number SC14-2112, amending Rule 4-1.5, Rules Regulating The Florida Bar, adding subdivision 
(2) defining retainer, flat fee and advice fee; adding commentary that nonrefundable flat fees and 
nonrefundable retainers should not be deposited into trust, but advance fees must be held in trust 
until earned, and that nonrefundable fees can still be excessive; and moving commentary about 
contingent fees in criminal and domestic relations cases under the header "Prohibited contingent 
fees." Amendment was effective October 1, 2015. 
 
XVI.  2016 AMENDMENTS. 
 
4-1.1 (Competence) was amended to replace “shall” with “must” provide competent representation 
to a client. Competent representation requires the legal knowledge, skill, thoroughness, and 
preparation reasonably necessary for the representation. 


6-10.3 (Minimum Continuing Legal Education Standards) was amended to require that every non-
exempt member must complete a minimum of 33 credit hours of approved continuing legal 
education activity every three years, with five hours of those in approved ethics, professionalism, 
bias elimination, substance abuse, or mental illness awareness programs and three of the 33 credit 
hours must be in approved technology programs. 


XVII. 2017 AMENDMENTS. 


New Bar Rule 4-1.19 (Collaborative Law Process in Family Law) outlines the professional conduct 
required of an attorney representing a party in the collaborative law process.  


Subdivision (a) (Duty to Explain Process to Prospective Client) of the rule requires a lawyer to 
obtain a client’s informed consent to proceed in the collaborative law process; this requires the 
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lawyer to provide the client with sufficient information about the collaborative law process. Among 
the eight items listed in subdivision (a), the lawyer is required to advise his or her client as to the 
benefits and risks associated with the collaborative law process to resolve family law matters; other 
alternatives to the collaborative law process; that participation in the collaborative law process is 
voluntary, and the client may unilaterally terminate his or her participation for any reason; and the 
limitations on the lawyer’s ability to represent the client in subsequent legal proceedings if the 
collaborative law process is terminated.  


Lawyers have an obligation to inform their clients of the fees or costs the client may reasonably 
expect to incur in the collaborative law process, including the lawyer’s fee and reasonable fees for 
mental health and financial professionals. This obligation is codified in Bar Rule 4-1.19(a)(8) that 
sets forth the obligation of the lawyer to explain the “fees and costs the client can reasonably 
expect to incur in the collaborative law process, including the fees of the lawyers, mental health 
professionals, and financial professionals.”  


Also Bar Rule 4-1.19, subdivision (b) (Written Agreement Required) provides that a lawyer may 
not represent a client in the collaborative law process unless all lawyers and clients participating in 
the process have signed a written agreement.  


Subdivision (c) (Duty to Address Domestic Violence) provides that, before a lawyer agrees to 
represent a client in the collaborative law process, the lawyer must reasonably inquire whether the 
client has a coercive or violent relationship with another party in the family law matter; the lawyer 
must also make reasonable efforts throughout the process to continue to assess whether a coercive 
or violent relationship exists. A lawyer may not represent a party in the collaborative law process if 
the lawyer reasonably believes the client has a history of any coercive or violent relationship with 
another party unless certain criteria are met. 
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Hague Convention of 5 October 1961 Abolishing the Requirement of
Legalisation for Foreign Public Documents (^^Apostille Convention")


Purpose of the Convention


The Apostille Convention facilitates the circulation of public documents executed in one State
party to the Convention and to be produced in another State party to the Convention.^ It does
so by replacing the cumbersome and often costly formalities of a full legalisation process (chain
certification) with the mere issuance of an Apostille (also called Apostille Certificate or
Certificate). The Convention has also proven to be very useful for States that do not require
foreign public documents to be legalised or that do not know the concept of legalisation in their
domestic law: the citizens in these States enjoy the benefits of the Convention whenever they
intend to produce a domestic public document in another State party which, for its part, requires
authentication of the document concerned.


Public documents


The Convention applies only to public documents. These are documents emanating from an
authority or official connected with a court or tribunai of the State (including documents issued
by an administrative, constitutional or ecclesiastical court or tribunal, a public prosecutor, a
clerk or a process-server); administrative documents-, notarial acts-, and official certificates
which are placed on documents signed by persons in their private capacity, such as official
certificates recording the registration of a document or the fact that it was in existence on a
certain date and official and notarial authentications of signatures. The main examples of public
documents for which Apostiiies are issued in practice Include birth, marriage and death
certificates; extracts from commercial registers and other registers; patents; court rulings;
notarial acts and notarial attestations of signatures; academic diplomas issued by public
institutions;2 etc. Apostiiies may also be issued for a certified copy of a public document. On the
other hand, the Convention neither applies to documents executed by diplomatic or consular
agents nor to administrative documents dealing directly with commercial or customs operations
(this latter exception is to be Interpreted narrowly).


Who may issue an Apostille and how to verify the origin of an Apostille?


Apostiiies may only be issued by a Competent Authority designated by the State from which
the public document emanates (for more information, including the list of Competent
Authorities designated by the Contracting States, contact details of Competent Authorities
and other practical information such as the price for an Apostille, see the "Apostille Section"
of the Hague Conference website). The Permanent Bureau (Secretariat) of the Hague
Conference on Private International Law does not issue Apostiiies. The Apostille is placed by


The Apostille Convention only applies as between States parties. For a comprehensive and updated
list of Contracting States, see the "Updated list of Contracting States (status table)", which Is
available on the "Apostille Section" of the Hague Conference website at < www.hcch.net >. Among
all Hague Conventions, the Apostille Convention has attracted the highest number of ratifications
and accessions with over 100 Contracting States. The Convention Is applied millions of times a
year.


Diplomas Issued by private Institutions may not be apostllllsed directly; a 'private' diploma may,
however, bear an official certificate Issued by a notary, solicitor, agency or any other person or
authority competent under the law of the State of origin of the diploma to authenticate the
signature on the diploma. This official certificate Is a public document under the Convention and
thus may be apostllllsed. In such a case the Apostille does not relate to the diploma Itself; Instead
It certifies the authenticity of the certificate on the diploma.
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the Competent Authority on the public document Itself or on an allonge. The Apostllle should
conform as closely as possible to the Model annexed to the Convention. In addition, each
Competent Authority Is required to keep a Register In which It records the Apostllles It has
Issued. The Registers, which may be accessed by any Interested person, are an essential tool
to combat fraud and verify the origin of an Apostllle In case of doubt.


The effects of an ApostiUe


The only effect of an Apostille Is to certify the authenticity of the signature, the capacity In which
the person signing the document has acted, and where appropriate, the Identity of the seal or
stamp which the document bears. The Apostllle does not relate to the content of the underlying
document Itself {i.e., the apostllllsed public document).


Monitoring of the Convention


The practical operation of the Apostllle Convention Is regularly reviewed by Special Commission
meetings convened by the Permanent Bureau of the Hague Conference. The 2009 Special
Commission confirmed the 'Very wide use and effectiveness" of the Convention, as well as the
"absence of any major practical obstacle". The Special Commission further reiterated that the
spirit and letter of the Convention 'do not constitute an obstacle to the usage of modern
technology' and that the Convention's application and operation can be further Improved by
relying on such technology. This finding was confirmed by recent International Fora on the e-
APP.


The e-APP (electronic Apostille Program)


In April 2006, the HCCH and the National Notary Association of the United States of America
(NNA) officially launched the (then) electronic Apostille Pilot Program. The aim of the e-APP Is
to promote and assist with the Implementation of low-cost, operational and secure software
technology for (I) the Issuance of electronic Apostllles (e-Apostllles) and (II) the operation of
electronic Registers of Apostllles that can be accessed online by recipients to verify the origin of
(both paper and electronic) Apostllles they have received (e-Reglsters).^ In light of the success
of the Program, the word pilot was removed from the title of the e-APP In January 2012.


The e-APP Is an effective tool to further enhance the secure and effective operation of the
Apostllle Convention; It dramatically Increases security and offers a very powerful and effective
deterrent to fraud. The e-APP Is technology neutral and It does not privilege the use of one
specific technology over another. The e-APP (the e-Apostllle and/or e-Reglster component) has
been Implemented In several States around the globe, with others actively pursuing or
considering Implementation. For more Information on the e-APP (Including current status of
Implementation), visit the "Apostllle Section" of the Hague Conference website at
< www.hcch.net >.


For any further Information on the Apostllle Convention, please visit the Hague Conference
website at < www.hcch.net > or contact the Permanent Bureau of the Hague Conference at:
secretarlat@hcch.net.


An e-Reglster under the e-APP allows for easy online queries by recipients of Apostllles who wish
to verify the origin of an Apostllle without Competent Authorities having to answer these queries
Individually by phone, email or otherwise. This being said, an e-Reglster as suggested under the
e-APP does not allow for "fishing expeditions" - persons do not have unlimited access to all the
Information stored In an e-Reglster but should only be In a position to verify whether or not an
Apostllle they have been presented with has really been Issued by the Competent Authority whose
name appears on the Apostllle. To access the relevant e-Reglster, a person must provide at least
the date and the number of the Apostllle he or she has been presented with.
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12. CONVENTION ABOLISHING THE REQUIREMENT OF
LEGALISATION FOR FOREIGN PUBLIC DOCUMENTS^


(Concluded 5 October 1961)


The States signatory to the present Convention,
Desiring to abolish the requirement of diplomatic or consular legalisation for foreign public documents,
Have resolved to conclude a Convention to this effect and have agreed upon the following provisions:


Article 1


The present Convention shall apply to public documents which have been executed in the territory of
one Contracting State and which have to be produced in the territory of another Contracting State.
For the purposes of the present Convention, the following are deemed to be public documents:
a) documents emanating from an authority or an official connected with the courts or tribunals of the


State, including those emanating from a public prosecutor, a clerk of a court or a process-server
("huissierde justice")]


b) administrative documents;
c) notarial acts;
d) official certificates which are placed on documents signed by persons in their private capacity,


such as official certificates recording the registration of a document or the fact that it was in
existence on a certain date and official and notarial authentications of signatures.


However, the present Convention shall not apply:
a) to documents executed by diplomatic or consular agents;
b) to administrative documents dealing directly with commercial or customs operations.


Article 2


Each Contracting State shall exempt from legalisation documents to which the present Convention
applies and which have to be produced in its territory. For the purposes of the present Convention,
legalisation means only the formality by which the diplomatic or consular agents of the country in which
the document has to be produced certify the authenticity of the signature, the capacity in which the
person signing the document has acted and, where appropriate, the identity of the seal or stamp which
it bears.


Article 3


The only formality that may be required in order to certify the authenticity of the signature, the capacity
in which the person signing the document has acted and, where appropriate, the identity of the seal or
stamp which it bears, is the addition of the certificate described in Article 4, issued by the competent
authority of the State from which the document emanates.
However, the formality mentioned in the preceding paragraph cannot be required when either the laws,
regulations, or practice in force in the State where the document is produced or an agreement between


' This Convention, including related materials, is accessible on the website of the Hague Conference on Private
International Law (www.hcch.net), under "Conventions" or under the "Apostille Section". For the full history of the
Convention, see Hague Conference on Private International Law, Actes et documents de la Neuvldme sesston
(1960), Tome II, Legalisation (193 pp.).







two or more Contracting States have abolished or simplified it, or exempt the document itself from
legalisation.


Article 4


The certificate referred to in the first paragraph of Article 3 shall be placed on the document itself or on
an "allonge"] it shall be in the form of the model annexed to the present Convention.
It may, however, be drawn up in the official language of the authority which issues it. The standard terms
appearing therein may be in a second language also. The title "Apostille (Convention de La Haye du 5
octobre 1961)" shall be in the French language.


Article 5


The certificate shall be issued at the request of the person who has signed the document or of any
bearer.


When properly filled in, it will certify the authenticity of the signature, the capacity in which the person
signing the document has acted and, where appropriate, the identity of the seal or stamp which the
document bears.


The signature, seal and stamp on the certificate are exempt from all certification.


Article 6


Each Contracting State shall designate by reference to their official function, the authorities who are
competent to issue the certificate referred to in the first paragraph of Article 3.
It shall give notice of such designation to the Ministry of Foreign Affairs of the Netherlands at the time it
deposits its instrument of ratification or of accession or its declaration of extension. It shall also give
notice of any change in the designated authorities.


Article 7


Each of the authorities designated in accordance with Article 6 shall keep a register or card index In
which it shall record the certificates issued, specifying:
a) the number and date of the certificate,
b) the name of the person signing the public document and the capacity in which he has acted, or in


the case of unsigned documents, the name of the authority which has affixed the seal or stamp.
At the request of any interested person, the authority which has issued the certificate shall verify whether
the particulars in the certificate correspond with those in the register or card index.


Article 8


When a treaty, convention or agreement between two or more Contracting States contains provisions
which subject the certification of a signature, seal or stamp to certain formalities, the present Convention
will only override such provisions if those formalities are more rigorous than the formality referred to in
Articles 3 and 4.


Article 9


Each Contracting State shall take the necessary steps to prevent the performance of legalisations by its
diplomatic or consular agents in cases where the present Convention provides for exemption.


Article 10


The present Convention shall be open for signature by the States represented at the Ninth Session of
the Hague Conference on Private International Law and Iceland, Ireland, Liechtenstein and Turkey.
It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs
of the Netherlands.







Article 11


The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument
of ratification referred to in the second paragraph of Article 10.
The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth
day after the deposit of its instrument of ratification.


Article 12


Any State not referred to in Article 10 may accede to the present Convention after it has entered into
force in accordance with the first paragraph of Article 11. The instrument of accession shall be deposited
with the Ministry of Foreign Affairs of the Netherlands.
Such accession shall have effect only as regards the relations between the acceding State and those
Contracting States which have not raised an objection to its accession in the six months after the receipt
of the notification referred to in sub-paragraph d) of Article 15. Any such objection shail be notified to the
Ministry of Foreign Affairs of the Netherlands.
The Convention shall enter into force as between the acceding State and the States which have raised
no objection to its accession on the sixtieth day after the expiry of the period of six months mentioned in
the preceding paragraph.


Article 13


Any State may, at the time of signature, ratification or accession, declare that the present Convention
shall extend to all the territories for the intemational relations of which it is responsible, or to one or more
of them. Such a declaration shall take effect on the date of entry into force of the Convention for the
State concerned.


At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the
Netherlands.


When the declaration of extension is made by a State which has signed and ratified, the Convention
shall enter into force for the territories concerned in accordance with Article 11. When the declaration of


extension is made by a State which has acceded, the Convention shall enter into force for the territories
concerned in accordance with Article 12.


Article 14


The present Convention shall remain in force for five years from the date of its entry into force in
accordance with the first paragraph of Article 11, even for States which have ratified it or acceded to it
subsequently.
If there has been no denunciation, the Convention shall be renewed taoitly every five years.
Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months
before the end of the five year period.
It may be limited to certain of the territories to which the Convention applies.
The denunciation will only have effect as regards the State which has notified it. The Convention shall
remain in force for the other Contracting States.


Article 15


The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 10,
and to the States which have acceded in accordance with Article 12, of the following:
a) the notifications referred to in the second paragraph of Article 6;
b) the signatures and ratifications referred to in Article 10;
c) the date on which the present Convention enters into force in accordance with the first paragraph


of Article 11;
d) the accessions and objections referred to in Article 12 and the date on which such accessions


take effect;
e) the extensions referred to in Article 13 and the date on which they take effect;
f) the denunciations referred to in the third paragraph of Article 14.







In witness whereof the undersigned, being duly authorised thereto, have signed the present Convention.


Done at The Hague the 5th October 1961, in French and in English, the French text prevailing in case
of divergence between the two texts, in a single copy which shall be deposited in the archives of the
Government of the Netherlands, and of which a certified copy shall be sent, through the diplomatic
channel, to each of the States represented at the Ninth Session of the Hague Conference on Private
International Law and also to Iceland, Ireland, Liechtenstein and Turkey.
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HAGUE SERVICE CONVENTION ^ HCCH
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Hague Convention of 15 November 1965 on the Service Abroad of Judiciai
and Extrajudicial Documents in Civil or Commercial Matters


Purpose of the Service Convention


The Service Convention provides for the channels of transmission to be used when a judicial
or extrajudicial document is to be transmitted from one State party to the Convention to
another State party for service in the latter. ̂ The Convention deals primarily with the
transmission of documents; it does not address or comprise substantive rules relating to the
actual service of process. ̂


The framework provided by the Convention is both efficient and effective - statistical data
shows that 66% of requests are executed within 2 months.


When does the Service Convention appiy?


For the Convention to be applicable, the following requirements must be met: (i) a
document is to be transmitted from one State party to the Convention to another State
party for service in the latter (the law of the forum State determines whether or not a
document has to be transmitted abroad for service in the other State - the Convention is
non-mandatory), (ii) an address for the person to be served is known, (iii) the document to
be served is a judicial or extrajudicial document, and (iv) the document to be served relates
to a civil or commercial matter. If all these requirements are met, the transmission channels
provided for under the Convention must be applied (the Convention is exciusive).


What are the channels of transmission provided for by the Service Convention?


The Convention provides for one main channei of transmission and severai aiternative
channeis of transmission (see the attached Explanatory Charts 1 and 2 - the paragraph-
numbers refer to the Practical Handbook (2006), see below).


Under the main channei of transmission provided for by the Convention, the authority or
judiciai officer competent under the law of the requesting State (State where the document
to be served originates) transmits the document to be served to the Centrai Authority of the
requested State (State where the service is to occur).^ The request for service transmitted
to the Centrai Authority must comply with the Modei Form^ annexed to the Convention and
be accompanied by the documents to be served. The Centrai Authority of the requested


A comprehensive and updated list of the Contracting States of the Convention Is available on the "Service
Section" of the HCCH website (< www.hcch.net >).


There are, however, two channels of transmission provided for by the Convention where the transmission
process Includes service of process upon the ultimate addressee: the direct diplomatic or consular channels and
the postal channel. For all the other channels of transmission provided for by the Convention an additional step,
not governed by the Convention, Is required to serve process on the ultimate addressee.


The Convention specifies that the forwarding authority must be an authority or judicial officer of the requesting
State. It is that State's law which determines which authorities or judicial officers are competent to forward the
request for service. Thus, In certain countries, attorneys, solicitors or private process servers are authorised to
send such a request. Under the Convention, private persons are not entitled to send directly a request for
service to the Central Authority of the requested State.


The Model Form is In three parts: a Request for service (which Is sent to the Centrai Authority of the requested
State), a Certificate (which is reproduced on the reverse side of the Request and which confirms whether or not
the documents have been served), and a form entitled ""Summary of the document to be served" (to be
delivered to the addressee). In addition, the Fourteenth Session of the HCCH recommended that the Summary
be preceded by a warning relating to the legal nature, purpose and effects of the document to be served. An
Active Model Form that can be completed electronically and printed is available on the "Service Section" of the
HCCH website (< www.hcch.net >).
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state will execute the request for service or cause It to be executed either (I) by Informal
delivery to the addressee who accepts It voluntarily, or (II) by a method provided for under
the law of the requested State, or (III) by a particular method requested by the applicant,
unless It Is Incompatible with the law of the requested State. Under Article 5(3), the Central
Authority of the requested State may request a translation of the documents to be served If
they are to be served by a method prescribed by the Internal law of the requested State for
the service of documents In domestic actions upon persons who are within Its territory
(Art. 5(l)(a)), or If service by a particular method Is requested by the applicant
(Art. 5(l)(b)). A State party shall not charge for Its services rendered under the Convention
(Art. 12(1)). Thus, the services rendered by the Central Authority shall not give rise to any
payment or reimbursement of costs. Under Article 12(2), however, an applicant shall pay or
reimburse costs occasioned by the employment of a judicial officer or other competent
person or by the use of a particular method of service. A Central Authority may request such
costs to be paid In advance.


The alternative channels of transmission are: the consular or diplomatic channels (direct and
Indirect) (Arts. 8(1) and 9), postal channels (Art. 10(a)), direct communication between
Judicial officers, officials or other competent persons of the State of origin and the State of
destination (Art. 10(b)), and direct communication between an Interested party and judicial
officers, officials or other competent persons of the State of destination (Art. 10(c)). The
Convention entitles a State to object to the use of some of these alternative channels of
transmission. There Is neither a hierarchy nor any order of Importance among the channels
of transmission, and transmission through one of the alternative channels does not lead to
service of lesser quality.


Protection of the plaintiff's and defendant's interests


Regardless of the applicable channel of transmission, the Convention contains two key
provisions which protect the defendant prior to a judgment by default (Art. 15) and after a
judgment by default (Art. 16). Articles 15 and 16 require the judge to stay entry of
judgment (Art. 15) or allow the judge to relieve the defendant from the effects of the expiry
of the time for appeal (Art. 16), subject to certain requirements (for more details, see the
attached Explanatory Charts 3 and 4 - the paragraph-numbers refer to the Practical
Handbook (2006), see below).


Practical Handbook (2006)


In 2006, the Permanent Bureau published a fully revised and expanded edition of the
Practical Handbook on the Operation of the Hague Service Convention. This publication,
which comes with a fully searchable and easy-to-use e-book, offers detailed explanations on
the general operation of the Convention as well as authoritative commentaries on the major
Issues raised by practice over the past forty years. To order the Handbook, see the ''Service
Section" of the HCCH website (< www.hcch.net >). Furthermore, the "Service Section"
offers a wide range of practical Information relating to service of process In the States party
to the Convention. The Handbook Is available In English, French and Russian, and will shortly
be available also In Mandarin, Standard Cantonese, Portuguese and Spanish.


Monitoring of the Convention


The Service Convention's practical operation was last reviewed by a Special Commission In
2009. The Special Commission confirmed 'wide use and effectiveness, as well as the absence
of major practical difficulties'. With the aim of further enhancing cross-border judicial co
operation among Contracting States, the Special Commission set out some guidelines for the
prompt execution of requests for service.


For additional Information, please visit the "Service Section" of the Hague Conference
website at < www.hcch.net > or contact the Permanent Bureau of the Hague Conference at:
secretarlat@hcch.net.
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HAGUE APOSTILLE


CONVENTION ' HAGUE CONFERENCE ON
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Hague Convention of 5 October 1961 Abolishing the Requirement of
Legalisation for Foreign Public Documents C^Apostilie Convention")


Purpose of the Convention


The Apostille Convention facilitates the circulation of public documents executed in one State
party to the Convention and to be produced in another State party to the Convention.^ It does
so by replacing the cumbersome and often costly formalities of a full legalisation process (chain
certification) with the mere issuance of an Apostille (also called Apostille Certificate or
Certificate). The Convention has also proven to be very useful for States that do not require
foreign public documents to be legalised or that do not know the concept of legalisation in their
domestic law: the citizens in these States enjoy the benefits of the Convention whenever they
intend to produce a domestic public document in another State party which, for its part, requires
authentication of the document concerned.


Public documents


The Convention applies only to public documents. These are documents emanating from an
authority or official connected with a court or tribunal of the State (including documents issued
by an administrative, constitutional or ecclesiastical court or tribunal, a public prosecutor, a
clerk or a process-server); administrative documents', notarial acts', and official certificates
which are placed on documents signed by persons in their private capacity, such as official
certificates recording the registration of a document or the fact that it was in existence on a
certain date and official and notarial authentications of signatures. The main examples of public
documents for which Apostilles are issued in practice include birth, marriage and death
certificates; extracts from commercial registers and other registers; patents; court rulings;
notarial acts and notarial attestations of signatures; academic diplomas issued by public
institutions; 2 etc. Apostilles may also be issued for a certified copy of a public document. On the
other hand, the Convention neither applies to documents executed by diplomatic or consular
agents nor to administrative documents dealing directly with commercial or customs operations
(this latter exception is to be interpreted narrowly).


Who may Issue an Apostille and how to verify the origin of an Apostille?


Apostilles may only be issued by a Competent Authority designated by the State from which
the public document emanates (for more information, including the list of Competent
Authorities designated by the Contracting States, contact details of Competent Authorities
and other practical information such as the price for an Apostille, see the "Apostille Section"
of the Hague Conference website). The Permanent Bureau (Secretariat) of the Hague
Conference on Private International Law does not Issue Apostilles. The Apostille is placed by


The Apostille Convention oniy appiies as between States parties. For a comprehensive and updated
list of Contracting States, see the "Updated list of Contracting States (status table)", which is
available on the "Apostille Section" of the Hague Conference website at < www.hcch.net >. Among
ail Hague Conventions, the Apostille Convention has attracted the highest number of ratifications
and accessions with over 100 Contracting States. The Convention is applied millions of times a
year.


Diplomas issued by private institutions may not be apostillised directly; a 'private' diploma may,
however, bear an official certificate issued by a notary, solicitor, agency or any other person or
authority competent under the law of the State of origin of the diploma to authenticate the
signature on the diploma. This official certificate is a public document under the Convention and
thus may be apostillised. In such a case the Apostille does not relate to the diploma itself; instead
it certifies the authenticity of the certificate on the diploma.
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the Competent Authority on the public document itself or on an allonge. The Apostille should
conform as closely as possible to the Model annexed to the Convention. In addition/ each
Competent Authority is required to keep a Register in which it records the Apostilles it has
issued. The Registers, which may be accessed by any interested person, are an essential tool
to combat fraud and verify the origin of an Apostille In case of doubt.


The effects of an Apostille


The only effect of an Apostille is to certify the authenticity of the signature, the capacity in which
the person signing the document has acted, and where appropriate, the identity of the seal or
stamp which the document bears. The Apostille does not relate to the content of the underlying
document itself {I.e., the apostllllsed public document).


Monitoring of the Convention


The practical operation of the Apostille Convention is regularly reviewed by Special Commission
meetings convened by the Permanent Bureau of the Hague Conference. The 2009 Special
Commission confirmed the 'Very wide use and effectiveness" of the Convention, as well as the
"absence of any major practical obstacle". The Special Commission further reiterated that the
spirit and letter of the Convention 'do not constitute an obstacle to the usage of modem
technology' and that the Convention's application and operation can be further improved by
relying on such technology. This finding was confirmed by recent International Fora on the e-
APP.


The e-APP (electronic Apostille Program)


In April 2006, the HCCH and the National Notary Association of the United States of America
(NNA) officially launched the (then) electronic Apostille Pilot Program. The aim of the e-APP is
to promote and assist with the implementation of low-cost, operational and secure software
technology for (i) the issuance of electronic Apostilles (e-Apostilles) and (ii) the operation of
electronic Registers of Apostilles that can be accessed online by recipients to verify the origin of
(both paper and electronic) Apostilles they have received (e-Registers).^ In light of the success
of the Program, the word pilot was removed from the title of the e-APP in January 2012.


The e-APP is an effective tool to further enhance the secure and effective operation of the
Apostille Convention; it dramatically increases security and offers a very powerful and effective
deterrent to fraud. The e-APP is technology neutral and it does not privilege the use of one
specific technology over another. The e-APP (the e-Apostille and/or e-Register component) has
been implemented in several States around the globe, with others actively pursuing or
considering implementation. For more information on the e-APP (including current status of
implementation), visit the "Apostille Section" of the Hague Conference website at
< www.hcch.net >.


For any further information on the Apostille Convention, please visit the Hague Conference
website at < www.hcch.net > or contact the Permanent Bureau of the Hague Conference at:
secretarlat@hcch.net.


An e-Reglster under the e-APP allows for easy online queries by recipients of Apostilles who wish
to verify the origin of an Apostiiie without Competent Authorities having to answer these queries
individuaily by phone, email or otherwise. This being said, an e-Register as suggested under the
e-APP does not aliow for "fishing expeditions" - persons do not have unlimited access to all the
information stored in an e-Register but should only be in a position to verify whether or not an
Apostiiie they have been presented with has really been issued by the Competent Authority whose
name appears on the Apostille. To access the relevant e-Register, a person must provide at least
the date and the number of the Apostille he or she has been presented with.
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14. CONVENTION ON THE SERVICE ABROAD OF
JUDICIAL AND EXTRAJUDICIAL DOCUMENTS


IN CIVIL OR COMMERCIAL MATTERS^


(Concluded 15 November 1965)


The States signatory to the present Convention,
Desiring to create appropriate means to ensure that judicial and extrajudicial documents to be served
abroad shall be brought to the notice of the addressee in sufficient time,
Desiring to improve the organisation of mutual Judicial assistance for that purpose by simplifying and
expediting the procedure,
Have resolved to conclude a Convention to this effect and have agreed upon the following provisions:


Article 1


The present Convention shall apply in all cases, in civil or commercial matters, where there is occasion
to transmit a judicial or extrajudicial document for service abroad.
This Convention shall not apply where the address of the person to be served with the document is not
known.


CHAPTER I - JUDICIAL DOCUMENTS


Article 2


Each Contracting State shall designate a Central Authority which will undertake to receive requests for
service coming from other Contracting States and to proceed in conformity with the provisions of Articles
3 to 6.


Each State shall organise the Central Authority in conformity with its own law.


Article 3


The authority or judicial officer competent under the law of the State in which the documents originate
shall fonvard to the Central Authority of the State addressed a request conforming to the model annexed
to the present Convention, without any requirement of legalisation or other equivalent formality.
The document to be served or a copy thereof shall be annexed to the request. The request and the
document shall both be fumished in duplicate.


Article 4


If the Central Authority considers that the request does not comply with the provisions of the present
Convention it shall promptly inform the applicant and specify its objections to the request.


' This Convention, including related materials, Is accessible on the website of the Hague Conference on Private
Intematlonal Law (www.hcch.net), under "Conventions" or under the "Service Section". For the full history of the
Convention, see Hague Conference on Private International Law, Actes et documents de la Dixidme session
(1964), Tome III, Notification (391 pp.).







Article 5


The Central Authority of the State addressed shall itself serve the document or shall arrange to have it
served by an appropriate agency, either -
a) by a method prescribed by its internal law for the service of documents in domestic actions upon


persons who are within its territory, or
b) by a particular method requested by the applicant, unless such a method is incompatible with the


law of the State addressed.


Subject to sub-paragraph (b) of the first paragraph of this Article, the document may always be served
by delivery to an addressee who accepts it voluntarily.
If the document is to be served under the first paragraph above, the Central Authority may require the
document to be written in, or translated into, the official language or one of the official languages of the
State addressed.


That part of the request, in the form attached to the present Convention, which contains a summary of
the document to be served, shall be served with the document.


Article 6


The Central Authority of the State addressed or any authority which it may have designated for that
purpose, shall complete a certificate in the form of the model annexed to the present Convention.
The certificate shall state that the document has been served and shall include the method, the place
and the date of service and the person to whom the document was delivered. If the document has not
been served, the certificate shall set out the reasons which have prevented service.
The applicant may require that a certificate not completed by a Central Authority or by a judicial authority
shall be countersigned by one of these authorities.
The certificate shall be forwarded directly to the applicant.


Article 7


The standard terms in the model annexed to the present Convention shall in all cases be written either
in French or in English. They may also be written in the official language, or in one of the official
languages, of the State in which the documents originate.
The corresponding blanks shall be completed either in the language of the State addressed or in French
or in English.


Article 8


Each Contracting State shall be free to effect service of judicial documents upon persons abroad, without
application of any compulsion, directly through its diplomatic or consular agents.
Any State may declare that it is opposed to such service within its territory, unless the document is to be
served upon a national of the State in which the documents originate.


Article 9


Each Contracting State shall be free, in addition, to use consular channels to forward documents, for the
purpose of service, to those authorities of another Contracting State which are designated by the latter
for this purpose.
Each Contracting State may, if exceptional circumstances so require, use diplomatic channels for the
same purpose.


Article 10


Provided the State of destination does not object, the present Convention shall not interfere with -
a) the freedom to send judicial documents, by postal channels, directly to persons abroad.







b) the freedom of judicial officers, officials or other competent persons of the State of origin to effect
service of judicial documents directly through the judicial officers, officials or other competent
persons of the State of destination,


c) the freedom of any person interested in a judicial proceeding to effect service of judicial documents
directly through the judicial officers, officials or other competent persons of the State of destination.


Article 11


The present Convention shall not prevent two or more Contracting States from agreeing to permit, for
the purpose of service of judicial documents, channels of transmission other than those provided for in
the preceding Articles and, in particular, direct communication between their respective authorities.


Article 12


The service of judicial documents coming from a Contracting State shall not give rise to any payment or
reimbursement of taxes or costs for the services rendered by the State addressed.
The applicant shall pay or reimburse the costs occasioned by —
3) the employment of a judicial officer or of a person competent under the law of the State of


destination,
b) the use of a particular method of service.


Article 13


Where a request for service complies with the terms of the present Convention, the State addressed
may refuse to comply therewith only if it deems that compliance would infringe its sovereignty or security.
It may not refuse to comply solely on the ground that, under its internal law, it claims exclusive jurisdiction
over the subject-matter of the action or that its internal law would not permit the action upon which the
application is based.
The Central Authority shall, in case of refusal, promptly inform the applicant and state the reasons for
the refusal.


Article 14


Difficulties which may arise in connection with the transmission of judicial documents for service shall
be settled through diplomatic channels.


Article 15


Where a writ of summons or an equivalent document had to be transmitted abroad for the purpose of
service, under the provisions of the present Convention, and the defendant has not appeared, judgment
shall not be given until it is established that -
a) the document was served by a method prescribed by the internal law of the State addressed for


the service of documents In domestic actions upon persons who are within its territory, or
b) the document was actually delivered to the defendant or to his residence by another method


provided for by this Convention,
and that in either of these cases the service or the delivery was effected in sufficient time to enable
the defendant to defend.


Each Contracting State shall be free to declare that the judge, notwithstanding the provisions of the first
paragraph of this Article, may give judgment even if no certificate of service or delivery has been
received, if all the following conditions are fulfilled -
a) the document was transmitted by one of the methods provided for in this Convention,
b) a period of time of not less than six months, considered adequate by the judge in the particular


case, has elapsed since the date of the transmission of the document,
c) no certificate of any kind has been received, even though every reasonable effort has been made


to obtain it through the competent authorities of the State addressed.







Notwithstanding the provisions of the preceding paragraphs the judge may order, in case of urgency,
any provisional or protective measures.


Article 16


When a writ of summons or an equivalent document had to be transmitted abroad for the purpose of
service, under the provisions of the present Convention, and a judgment has been entered against a
defendant who has not appeared, the judge shall have the power to relieve the defendant from the effects
of the expiration of the time for appeal from the judgment if the following conditions are fulfilled -
a) the defendant, without any fault on his part, did not have knowledge of the document in sufficient


time to defend, or knowledge of the judgment in sufficient time to appeal, and
b) the defendant has disclosed a prima facie defence to the action on the merits.


An application for relief may be filed only within a reasonable time after the defendant has knowledge of
the judgment.
Each Contracting State may declare that the application will not be entertained if it is filed after the
expiration of a time to be stated in the declaration, but which shall in no case be less than one year
following the date of the judgment.
This Article shall not apply to judgments concerning status or capacity of persons.


CHAPTER II - EXTRAJUDICIAL DOCUMENTS


Article 17


Extrajudicial documents emanating from authorities and judicial officers of a Contracting State may be
transmitted for the purpose of service in another Contracting State by the methods and under the
provisions of the present Convention.


CHAPTER III - GENERAL CLAUSES


Article 18


Each Contracting State may designate other authorities in addition to the Central Authority and shall
determine the extent of their competence.
The applicant shall, however, in all cases, have the right to address a request directly to the Central
Authority.
Federal States shall be free to designate more than one Central Authority.


Article 19


To the extent that the internal law of a Contracting State permits methods of transmission, other than
those provided for in the preceding Articles, of documents coming from abroad, for service within its
territory, the present Convention shall not affect such provisions.


Article 20


The present Convention shall not prevent an agreement between any two or more Contracting States to
dispense with -
a) the necessity for duplicate copies of transmitted documents as required by the second paragraph


of Article 3,
b) the language requirements of the third paragraph of Article 5 and Article 7,
c) the provisions of the fourth paragraph of Article 5,
d) the provisions of the second paragraph of Article 12.


Article 21







Each Contracting State shall, at the time of the deposit of its instrument of ratification or accession, or at
a later date, inform the Ministry of Foreign Affairs of the Netherlands of the following -
a) the designation of authorities, pursuant to Articles 2 and 18,
b) the designation of the authority competent to complete the certificate pursuant to Article 6,
c) the designation of the authority competent to receive documents transmitted by consular


channels, pursuant to Article 9.


Each Contracting State shall similarly inform the Ministry, where appropriate, of -
a) opposition to the use of methods of transmission pursuant to Articles 8 and 10,
b) declarations pursuant to the second paragraph of Article 15 and the third paragraph of Article 16,
c) all modifications of the above designations, oppositions and declarations.


Article 22


Where Parties to the present Convention are also Parties to one or both of the Conventions on civil
procedure signed at The Hague on 17th July 1905, and on 1st March 1954, this Convention shall replace
as between them Articles 1 to 7 of the earlier Conventions.


Article 23


The present Convention shall not affect the application of Article 23 of the Convention on civil procedure
signed at The Hague on 17th July 1905, or of Article 24 of the Convention on civil procedure signed at
The Hague on 1st March 1954.
These Articles shall, however, apply only if methods of communication, identical to those provided for in
these Conventions, are used.


Article 24


Supplementary agreements between Parties to the Conventions of 1905 and 1954 shall be considered
as equally applicable to the present Convention, unless the Parties have othenwise agreed.


Article 25


Without prejudice to the provisions of Articles 22 and 24, the present Convention shall not derogate from
Conventions containing provisions on the matters governed by this Convention to which the Contracting
States are, or shall become. Parties.


Article 26


The present Convention shall be open for signature by the States represented at the Tenth Session of
the Hague Conference on Private International Law.
It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs
of the Netherlands.


Article 27


The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument
of ratification referred to in the second paragraph of Article 26.
The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth
day after the deposit of its instrument of ratification.







Article 28


Any State not represented at the Tenth Session of the Hague Conference on Private International Law
may accede to the present Convention after it has entered into force in accordance with the first
paragraph of Article 27. The Instrument of accession shall be deposited with the Ministry of Foreign
Affairs of the Netherlands.


The Convention shall enter into force for such a State in the absence of any objection from a State,
which has ratified the Convention before such deposit, notified to the Ministry of Foreign Affairs of the
Netherlands within a period of six months after the date on which the said Ministry has notified it of such
accession.


In the absence of any such objection, the Convention shall enter into force for the acceding State on the
first day of the month following the expiration of the last of the periods referred to in the preceding
paragraph.


Article 29


Any State may, at the time of signature, ratification or accession, declare that the present Convention
shall extend to all the territories for the intemational relations of which it is responsible, or to one or more
of them. Such a declaration shall take effect on the date of entry into force of the Convention for the
State concerned.


At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the
Netherlands.


The Convention shall enter into force for the territories mentioned in such an extension on the sixtieth
day after the notification referred to in the preceding paragraph.


Article 30


The present Convention shall remain in force for five years from the date of its entry into force in
accordance with the first paragraph of Article 27, even for States which have ratified it or acceded to it
subsequently.
If there has been no denunciation, it shall be renewed tacitly every five years.
Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months
before the end of the five year period.
It may be limited to certain of the territories to which the Convention applies.
The denunciation shall have effect only as regards the State which has notified it. The Convention shall
remain in force for the other Contracting States.


Article 31


The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 26,
and to the States which have acceded in accordance with Article 28, of the following -
a) the signatures and ratifications referred to in Article 26;
b) the date on which the present Convention enters into force in accordance with the first paragraph


of Article 27;
c) the accessions referred to in Article 28 and the dates on which they take effect;
d) the extensions referred to in Article 29 and the dates on which they take effect;
e) the designations, oppositions and declarations referred to in Article 21;
9  the denunciations referred to in the third paragraph of Article 30.


In witness whereof the undersigned, being duly authorised thereto, have signed the present Convention.


Done at The Hague, on the 15th day of November, 1965, in the English and French languages, both
texts being equally authentic, in a single copy which shall be deposited in the archives of the Govemment
of the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each
of the States represented at the Tenth Session of the Hague Conference on Private Intemational Law.







HCCHEVIDENCE CONVENTION 1
PRIVATE INTERNATIONAL LAW


CONFERENCE DE LA HAVE


OE DROIT INTERNATIONAL PRIVE


Hague Convention of 18 March 1970
on the Taking of Evidence Abroad in Civil or Commercial Matters


Purpose of the Convention


The Evidence Convention establishes methods of co-operation for the taking of evidence abroad
in civil or commercial matters. The Convention, which applies only between States Parties^
provides for the taking of evidence (i) by means of letters of request, and (ii) by diplomatic or
consular agents and commissioners^. The Convention provides effective means of overcoming
the differences between civil law and common law systems with respect to the taking of
evidence.


Letters of Request


A judicial authority of one State Party (requesting State) may request, by means of a letter of
request, a Competent Authority of another State Party (State addressed) to obtain evidence
which is intended for use in judicial proceedings in the requesting State. The judicial authority
of the requesting State transmits the letter of request to the Central Authority of the State
addressed (see also Arts. 24(2) and 25). The latter then forwards the letter of request to the
Competent Authority in its country for execution. The law of the State addressed applies to the
execution of the letter of request. In order to expedite and facilitate execution, the Convention
provides for an option to allow the participation of members of the judicial personnel of the
requesting authority, the parties and/or their representatives, in executing the letter of request.
The requesting authority may also request the use of a special method or procedure for
execution of the letter of request, provided that this is not incompatible with the law of the State
addressed or impossible to perform. Certain States have even amended their domestic law In
order to permit techniques for the execution of requests that are customarily used in other
States (e.g., the drafting of verbatim transcripts of testimony, the possibility of cross-
examination, etc.).


A requested authority unable to perform the letter of request itself may appoint a suitable person
to do so (this applies in particular when the request is directed at common law countries; the
court addressed may then be unable to perform the letter of request itself because according to
its procedure, it is up to the parties to collect the evidence). The person to be questioned or
requested to discover documents is entitled to assert a privilege or duty to refuse to give
evidence under either the law of the requesting State or the law of the State addressed.


A letter of request shall be executed "expedltiously" and may be refused only in specific cases.
Lastly, the execution of the letter of request may not give rise to any reimbursement of taxes
or costs; however, the State addressed may require the requesting State to reimburse the fees
paid to experts and interpreters and the costs occasioned by the use of a special procedure
requested by the requesting State.


^  A comprehensive and updated list of Contracting States to the Convention is availabie on the
"Evidence Section" of the Hague Conference website at < www.hcch.net >.


^  Art. 33, however, provides an option for any State to exclude wholly or in part the application of
the provisions of Chapter II relating to diplomatic and consular agents and commissioners.
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Diplomatic or Consular agents. Commissioners


Chapter Two of the Convention also allows diplomatic or consular agents and commissioners to
take evidence and may be subject to the prior permission of the appropriate authority of the
State in which the evidence is to be taken. States may exclude in whole or in part the application
of this Chapter. It is therefore critical to check whether a State has made a declaration under
this Chapter. Subject to the relevant permission, the representative or commissioner may take
evidence, insofar as their proposed actions are compatible with the law of the State of execution
and may also have power to administer an oath or take an affirmation. The consular or
diplomatic agent or commissioner may not exercise any compulsion against the person
concerned by the request. The Convention provides, however, that States may, by declaration,
authorize foreign persons permitted to take evidence to apply to the Competent Authority for
appropriate assistance to obtain the evidence by compulsion. Unlike letters of request, the
taking of evidence is as a rule performed in accordance with the manner required by the law of
the Court before which the action is initiated. However, if the manner in which the evidence is
taken is forbidden by the law of the State of execution, it may not be used. Cross-examination,
during which the witness is questioned by counsel for both parties, is also permitted. Last, the
person required to give evidence may, in the same way as pursuant to a letter of request, assert
a privilege or duty to refuse to give evidence.


Pre-trial discovery (Art. 23)


Pre-trial discovery is a procedure known to common law countries, which covers requests for
evidence submitted after the filing of a claim but before the final hearing on the merits. The
Convention permits States Parties to ensure that such a request for discovery of documents is
sufficiently substantiated so as to avoid requests whereby a party is merely seeking to find out
what documents might be in the possession of the other party to the proceedings.


Due to existing misunderstandings of the nature of pre-trial discovery, the 2003 Special
Commission clarified the nature and purpose of this procedure and invited States that have
made a general non-particularised declaration to revisit their declarations (see Conclusions and
Recommendations Nos 29-34 of the 2003 Special Commission, available on the Hague
Conference website at < www.hcch.net >).


Monitoring of the Convention


The practical operation of the Convention has been reviewed by several Special Commissions
(in 1978, 1985, 1989, 2003 and 2009). A model letter of request was adopted at the 1978
Special Commission and amended in 1985. The Special Commissions have confirmed the
continuing interest for this Convention and reaffirmed its undisputable practical usefulness.


For additional information, please visit the "Evidence Section" of the Hague Conference website
at < www.hcch.net > or contact the Permanent Bureau of the Hague Conference at:
secretariat@hcch.net.
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HAGUE CONFERENCE ON


PRIVATE INTERNATIONAL LAW


CONFERENCE DE LA HAVE


DE DROIT INTERNATIONAL PRIV^


20. CONVENTION ON THE TAKING OF EVIDENCE
ABROAD IN CIVIL OR COMMERCIAL MATTERS^


(Concluded 18 March 1970)


The States signatory to the present Convention,
Desiring to facilitate the transmission and execution of Letters of Request and to further the
accommodation of the different methods which they use for this purpose,
Desiring to improve mutual judicial co-operation in civil or commercial matters,
Have resolved to conclude a Convention to this effect and have agreed upon the following provisions -


CHAPTER I - LETTERS OF REQUEST


Article 1


In civil or commercial matters a judicial authority of a Contracting State may, in accordance with the
provisions of the law of that State, request the competent authority of another Contracting State, by
means of a Letter of Request, to obtain evidence, or to perform some other judicial act.
A Letter shall not be used to obtain evidence which is not intended for use in judicial proceedings,
commenced or contemplated.
The expression "other judicial act" does not cover the service of judicial documents or the issuance of
any process by which judgments or orders are executed or enforced, or orders for provisional or
protective measures.


Article 2


A Contracting State shall designate a Central Authority which will undertake to receive Letters of Request
coming from a judicial authority of another Contracting State and to transmit them to the authority
competent to execute them. Each State shall organise the Central Authority in accordance with its own
law.


Letters shall be sent to the Central Authority of the State of execution without being transmitted through
any other authority of that State.


Article 3


A Letter of Request shall specify -
a) the authority requesting its execution and the authority requested to execute it, if known to the


requesting authority;
b) the names and addresses of the parties to the proceedings and their representatives, if any;
c) the nature of the proceedings for which the evidence is required, giving all necessary information


in regard thereto;
d) the evidence to be obtained or other judicial act to be performed.


' This Convention, Including related materials, Is accessible on the website of the Hague Conference on Private
Intematlonal Law (www.hcch.net), under "Conventions" or under the "Evidence Section". For the full history of the
Convention, see Hague Conference on Private International Law, Actes et documents de la Onzidme session
(1968), Tome IV, Obtentlon despreuves (219 pp.).







Where appropriate, the Letter shall specify, inter alia -
e) the names and addresses of the persons to be examined;
f) the questions to be put to the persons to be examined or a statement of the subject-matter about


which they are to be examined;
g) the documents or other property, real or personal, to be Inspected;
ti) any requirement that the evidence Is to be given on oath or affirmation, and any special form to


be used;
1) any special method or procedure to be followed under Article 9.


A Letter may also mention any Information necessary for the application of Article 11.
No legalisation or other like formality may be required.


Article 4


A Letter of Request shall be In the language of the authority requested to execute It or be accompanied
by a translation Into that language.
Nevertheless, a Contracting State shall accept a Letter In either English or French, or a translation Into
one of these languages, unless It has made the reservation authorised by Article 33.
A Contracting State which has more than one official language and cannot, for reasons of Intemal law,
accept Letters In one of these languages for the whole of Its territory, shall, by declaration, specify the
language In which the Letter or translation thereof shall be expressed for execution In the specified parts
of Its territory. In case of failure to comply with this declaration, without Justifiable excuse, the costs of
translation Into the required language shall be borne by the State of origin.
A Contracting State may, by declaration, specify the language or languages other than those referred to
In the preceding paragraphs. In which a Letter may be sent to Its Central Authority.
Any translation accompanying a Letter shall be certified as correct, either by a diplomatic officer or
consular agent or by a sworn translator or by any other person so authorised In either State.


Article 5


If the Central Authority considers that the request does not comply with the provisions of the present
Convention, It shall promptly Inform the authority of the State of origin which transmitted the Letter of
Request, specifying the objections to the Letter.


Article 6


If the authority to whom a Letter of Request has been transmitted Is not competent to execute it, the
Letter shall be sent forthwith to the authority In the same State which Is competent to execute It In
accordance with the provisions of Its own law.


Article 7


The requesting authority shall, if It so desires, be Informed of the time when, and the place where, the
proceedings will take place. In order that the parties concerned, and their representatives, If any, may
be present. This Information shall be sent directly to the parties or their representatives when the
authority of the State of origin so requests.


Article 8


A Contracting State may declare that members of the judicial personnel of the requesting authority of
another Contracting State may be present at the execution of a Letter of Request. Prior authorisation by
the competent authority designated by the declaring State may be required.


Article 9


The judicial authority which executes a Letter of Request shall apply Its own law as to the methods and
procedures to be followed.







However, it will follow a request of the requesting authority that a special method or procedure be
followed, unless this Is Incompatible with the Internal law of the State of execution or |s Impossible of
performance by reason of Its Internal practice and procedure or by reason of practical difficulties.
A Letter of Request shall be executed expedltlously.


Article 10


In executing a Letter of Request the requested authority shall apply the appropriate measures of
compulsion In the Instances and to the same extent as are provided by Its Internal law for the execution
of orders Issued by the authorities of Its own country or of requests made by parties In Internal
proceedings.


Article 11


In the execution of a Letter of Request the person concerned may refuse to give evidence In so far as
he has a privilege or duty to refuse to give the evidence -
a) under the law of the State of execution; or
b) under the law of the State of origin, and the privilege or duty has been specified In the Letter, or,


at the Instance of the requested authority, has been otherwise confirmed to that authority by the
requesting authority.


A Contracting State may declare that. In addition. It will respect privileges and duties existing under the
law of States other than the State of origin and the State of execution, to the extent specified In that
declaration.


Article 12


The execution of a Letter of Request may be refused only to the extent that -
a) In the State of execution the execution of the Letter does not fall within the functions of the


judiciary; or
b) the State addressed considers that Its sovereignty or security would be prejudiced thereby.


Execution may not be refused solely on the ground that under Its Internal law the State of execution
claims exclusive jurisdiction over the subject-matter of the action or that Its Internal law would not admit
a right of action on It.


Article 13


The documents establishing the execution of the Letter of Request shall be sent by the requested
authority to the requesting authority by the same channel which was used by the latter.
In every Instance where the Letter Is not executed In whole or In part, the requesting authority shall be
informed Immediately through the same channel and advised of the reasons.


Article 14


The execution of the Letter of Request shall not give rise to any reimbursement of taxes or costs of any
nature.


Nevertheless, the State of execution has the right to require the State of origin to reimburse the fees
paid to experts and Interpreters and the costs occasioned by the use of a special procedure requested
by the State of origin under Article 9, paragraph 2.
The requested authority whose law obliges the parties themselves to secure evidence, and which Is not
able Itself to execute the Letter, may, after having obtained the consent of the requesting authority,
appoint a suitable person to do so. When seeking this consent the requested authority shall Indicate the
approximate costs which would result from this procedure. If the requesting authority gives Its consent It
shall reimburse any costs Incurred; without such consent the requesting authority shall not be liable for
the costs.







CHAPTER II - TAKING OF EVIDENCE BY DIPLOMATIC OFFICERS, CONSULAR AGENTS AND COMMISSIONERS


Article 15


in a civil or commercial matter, a diplomatic officer or consular agent of a Contracting State may, in the
territory of another Contracting State and within the area where he exercises his functions, take the
evidence without compulsion of nationals of a State which he represents in aid of proceedings
commenced in the courts of a State which he represents.
A Contracting State may declare that evidence may be taken by a diplomatic officer or consular agent
only if permission to that effect is given upon application made by him or on his behalf to the appropriate
authority designated by the declaring State.


Article 16


A diplomatic officer or consular agent of a Contracting State may, in the territory of another Contracting
State and within the area where he exercises his functions, also take the evidence, without compulsion,
of nationals of the State in which he exercises his functions or of a third State, in aid of proceedings
commenced in the courts of a State which he represents, if -
a) a competent authority designated by the State in which he exercises his functions has given its


permission either generally or in the particular case, and
b) he complies with the conditions which the competent authority has specified in the permission.


A Contracting State may declare that evidence may be taken under this Article without its prior
permission.


Article 17


In a civil or commercial matter, a person duly appointed as a commissioner for the purpose may, without
compulsion, take evidence in the territory of a Contracting State in aid of proceedings commenced in the
courts of another Contracting State if -
a) a competent authority designated by the State where the evidence is to be taken has given its


permission either generally or in the particular case; and
b) he complies with the conditions which the competent authority has specified in the permission.


A Contracting State may declare that evidence may be taken under this Article without its prior
permission.


Article 18


A Contracting State may declare that a diplomatic officer, consular agent or commissioner authorised to
take evidence under Articles 15, 16 or 17, may apply to the competent authority designated by the
declaring State for appropriate assistance to obtain the evidence by compulsion. The declaration may
contain such conditions as the declaring State may see fit to impose.
If the authority grants the application it shall apply any measures of compulsion which are appropriate
and are prescribed by its law for use in internal proceedings.


Article 19


The competent authority, in giving the permission referred to in Articles 15,16 or 17, or in granting the
application referred to in Article 18, may lay down such conditions as it deems fit, inter alia, as to the
time and place of the taking of the evidence. Similarly it may require that it be given reasonable advance
notice of the time, date and place of the taking of the evidence; in such a case a representative of the
authority shall be entitled to be present at the taking of the evidence.







Article 20


In the taking of evidence under any Article of this Chapter persons concerned may be legally
represented.


Article 21


Where a diplomatic officer, consular agent or commissioner is authorised under Articles 15,16 or 17 to
take evidence -


a) he may take all kinds of evidence which are not incompatible with the law of the State where the
evidence is taken or contrary to any permission granted pursuant to the above Articles, and shall
have power within such limits to administer an oath or take an affirmation;


b) a request to a person to appear or to give evidence shall, unless the recipient is a national of the
State where the action is pending, be drawn up in the language of the place where the evidence
is taken or be accompanied by a translation into such language;


c) the request shall inform the person that he may be legally represented and, in any State that has
not filed a declaration under Article 18, shall also inform him that he is not compelled to appear or
to give evidence;


d) the evidence may be taken in the manner provided by the law applicable to the court in which the
action is pending provided that such manner is not forbidden liy the law of the State where the
evidence is taken;


e) a person requested to give evidence may invoke the privileges and duties to refuse to give the
evidence contained in Article 11.


Article 22


The fact that an attempt to take evidence under the procedure laid down in this Chapter has failed, owing
to the refusal of a person to give evidence, shall not prevent an application being subsequently made to
take the evidence in accordance with Chapter I.


CHAPTER III - GENERAL CLAUSES


Article 23


A Contracting State may at the time of signature, ratification or accession, declare that it will not execute
Letters of Request issued for the purpose of obtaining pre-trial discovery of documents as known in
Common Law countries.


Article 24


A Contracting State may designate other authorities in addition to the Central Authority and shall
determine the extent of their competence. However, Letters of Request may in all cases be sent to the
Central Authority.
Federal States shall be free to designate more than one Central Authority.


Article 25


A Contracting State which has more than one legal system may designate the authorities of one of such
systems, which shall have exclusive competence to execute Letters of Request pursuant to this
Convention.


Article 26


A Contracting State, if required to do so because of constitutional limitations, may request the
reimbursement by the State of origin of fees and costs, in connection with the execution of Letters of







Request, for the service of process necessary to compel the appearance of a person to give evidence,
the costs of attendance of such persons, and the cost of any transcript of the evidence.
Where a State has made a request pursuant to the above paragraph, any other Contracting State may
request from that State the reimbursement of similar fees and costs.


Article 27


The provisions of the present Convention shall not prevent a Contracting State from -
a) declaring that Letters of Request may be transmitted to its judicial authorities through channels


other than those provided for in Article 2;
b) permitting, by intemal law or practice, any act provided for in this Convention to be performed


upon less restrictive conditions;
c) permitting, by internal law or practice, methods of taking evidence other than those provided for


in this Convention.


Article 28


The present Convention shall not prevent an agreement between any two or more Contracting States to
derogate from -
a) the provisions of Article 2 with respect to methods of transmitting Letters of Request;
b) the provisions of Article 4 with respect to the languages which may be used;
c) the provisions of Article 8 with respect to the presence of judicial personnel at the execution of


Letters;
d) the provisions of Article 11 with respect to the privileges and duties of witnesses to refuse to give


evidence;
e) the provisions of Article 13 with respect to the methods of returning executed Letters to the


requesting authority;
f) the provisions of Article 14 with respect to fees and costs;
g) the provisions of Chapter II.


Article 29


Between Parties to the present Convention who are also Parties to one or both of the Conventions on
Civil Procedure signed at The Hague on the 17th of July 1905 and the 1 st of March 1954, this Convention
shall replace Articles 8-16 of the earlier Conventions.


Article 30


The present Convention shall not affect the application of Article 23 of the Convention of 1905, or of
Article 24 of the Convention of 1954.


Article 31


Supplementary Agreements between Parties to the Conventions of 1905 and 1954 shall be considered
as equally applicable to the present Convention unless the Parties have othenwise agreed.


Article 32


Without prejudice to the provisions of Articles 29 and 31, the present Convention shall not derogate from
conventions containing provisions on the matters covered by this Convention to which the Contracting
States are, or shall become Parties.







Article 33


A State may, at the time of signature, ratification or accession exclude, in whole or in part, the application
of the provisions of paragraph 2 of Article 4 and of Chapter II. No other reservation shall be permitted.
Each Contracting State may at any time withdraw a reservation it has made; the reservation shall cease
to have effect on the sixtieth day after notification of the withdrawal.
When a State has made a reservation, any other State affected thereby may apply the same rule against
the reserving State.


Article 34


A State may at any time withdraw or modify a declaration.


Article 35


A Contracting State shall, at the time of the deposit of its instrument of ratification or accession, or at a
later date, inform the Ministry of Foreign Affairs of the Netherlands of the designation of authorities,
pursuant to Articles 2,8, 24 and 25.
A Contracting State shall likewise inform the Ministry, where appropriate, of the following -
a) the designation of the authorities to whom notice must be given, whose permission may be


required, and whose assistance may be invoked in the taking of evidence by diplomatic officers
and consular agents, pursuant to Articles 15,16 and 18 respectively:


b) the designation of the authorities whose permission may be required in the taking of evidence by
commissioners pursuant to Article 17 and of those who may grant the assistance provided for in
Article 18;


c) declarations pursuant to Articles 4, 8,11,15,16,17,18,23 and 27;
d) any withdrawal or modification of the above designations and declarations;
e) the withdrawal of any reservation.


Article 36


Any difficulties which may arise between Contracting States in connection with the operation of this
Convention shall be settled through diplomatic channels.


Article 37


The present Convention shall be open for signature by the States represented at the Eleventh Session
of the Hague Conference on Private International Law.
It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs
of the Netherlands.


Article 38


The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument
of ratification referred to in the second paragraph of Article 37.
The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth
day after the deposit of its instrument of ratification.


Article 39


Any State not represented at the Eleventh Session of the Hague Conference on Private International
Law which is a Member of this Conference or of the United Nations or of a specialised agency of that
Organisation, or a Party to the Statute of the International Court of Justice may accede to the present
Convention after it has entered into force in accordance with the first paragraph of Article 38.
The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the Netherlands.
The Convention shall enter into force for a State acceding to it on the sixtieth day after the deposit of its
instrument of accession.







The accession will have effect only as regards the relations between the acceding State and such
Contracting States as will have declared their acceptance of the accession. Such declaration shall be
deposited at the Ministry of Foreign Affairs of the Netherlands; this Ministry shall fonward. through
diplomatic channels, a certified copy to each of the Contracting States.
The Convention will enter into force as between the acceding State and the State that has declared its
acceptance of the accession on the sixtieth day after the deposit of the declaration of acceptance.


Article 40


Any State may, at the time of signature, ratification or accession, declare that the present Convention
shall extend to all the territories for the international relations of which it is responsible, or to one or more
of them. Such a declaration shall take effect on the date of entry into force of the Convention for the
State concerned.


At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the
Netherlands.


The Convention shall enter into force for the territories mentioned in such an extension on the sixtieth
day after the notification indicated in the preceding paragraph.


Article 41


The present Convention shall remain in force for five years from the date of its entry into force in
accordance with the first paragraph of Article 38, even for States which have ratified it or acceded to it
subsequently.
If there has been no denunciation, it shall be renewed tacitly every five years.
Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months
before the end of the five year period.
It may be limited to certain of the territories to which the Convention applies.
The denunciation shall have effect only as regards the State which has notified it. The Convention shall
remain in force for the other Contracting States.


Article 42


The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 37,
and to the States which have acceded in accordance with Article 39, of the following -
a) the signatures and ratifications referred to in Article 37;
b) the date on which the present Convention enters into force in accordance with the first paragraph


of Article 38;
c) the accessions referred to in Article 39 and the dates on which they take effect;
d) the extensions referred to in Article 40 and the dates on which they take effect;
e) the designations, reservations and declarations referred to in Articles 33 and 35;
f) the denunciations referred to in the third paragraph of Article 41.


In witness whereof the undersigned, being duly authorised thereto, have signed the present Convention.


Done at The Hague, on the 18th day of March, 1970, in the English and French languages, both texts
being equally authentic, in a single copy which shall be deposited in the archives of the Govemment of
the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each of
the States represented at the Eleventh Session of the Hague Conference on Private Intemational Law.







OUTLINE 1 HCCH' HAGUE CONFERENCE ON


HAGUE CHILD ABDUCTION CONVENTION ̂  u LT
DE DROIT INTERNATIONAL PRIV^


The Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction


Introduction


Although International child abduction is not a new problem, the incidence of such abductions
continue to grow with the ease of international travel, the increase in bi-cultural marriages and
the rise in the divorce rate. International child abductions have serious consequences for both
the child and the left-behind parent. The child is removed, not only from contact with the other
parent, but also from his or her home environment and transplanted to a culture with which he
or she may have had no prior ties. International abductors move the child to another State with
a different legal system, social structure, culture and, often, language. These differences, plus
the physical distance generally involved, can make locating, recovering and returning
internationally abducted children complex and problematic.


The Convention of 25 October 1980 on the CM! Aspects of International Child Abduction seeks
to combat parental child abduction by providing a system of co-operation between Central
Authorities and a rapid procedure for the return of the child to the country of the child's habitual
residence.


The return mechanism


The principal object of the Convention, aside from protecting rights of access, is to protect children
from the harmful effects of cross-border abductions (and wrongful retentions) by providing a
procedure designed to bring about the prompt return of such children to the State of their habitual
residence.^ The Convention is based on a presumption that, save in exceptional circumstances, the
wrongful removal or retention of a child across Intemational boundaries is not in the interests of
the child,2 and that the return of the child to the State of the habitual residence will promote his or
her interests by vindicating the right of the child to have contact with both parents,^ by supporting
continuity in the child's life,"* and by ensuring that any determination of the issue of custody or
access is made by the most appropriate court having regard to the likely availability of relevant
evidence. The principle of prompt return also serves as a deterrent to abductions and wrongful
removals, and this is seen by the Convention to be in the interests of children generally. The return
order is designed to restore the status quo which existed before the wrongful removal or protection,
and to deprive the wrongful parent of any advantage that might otherwise be gained by the
abduction.


A return order is not a custody determination. It is simply an order that the child be returned to the
jurisdiction which is most appropriate to determine custody and access. It is clearly stated in Article
19 that a return decision is not a decision on the merits of any custody issue. It is this which justifies
the requirement in Article 12 that the return order be made "forthwith", and of Article 16 that a
court dealing with an abduction case is not permitted to decide on "the merits of rights of custody"
until it has been decided that there exists a reason for not ordering return, or the application is not
lodged within a reasonable time.


The requirements to be met by an applicant for a return order are strict. He / she must establish:


^ See Article 1.


^ Preamble. And see Article 11 of the United Nations Convention on the Rights of the Chiid (uncrc), which is quoted in the
text below.


' See UNCRC Article 9.3:
"States Parties shall respect the right of the child who is separated from one or both parents to maintain personal relations
and direct contact with both parents on a regular basis, except If it is contrary to the child's best interests."


^ See UNCRC, Article 8, quoted below In the text.
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that the child was habitually residing in the other State; that the removal or retention of the child
constituted a breach of custody rights attributed by the law of that State; and that the applicant
was actually exercising those rights at the time of the wrongful removal or retention.


Once the applicant has established a prima facie case under Article 3 b, there remains the possibility
of the application being rejected under Article 13 if consent or subsequent acquiescence to the
removal can be shown, or there is a grave risk that return would expose the child to physical or
psychological harm or otherwise place the child in an intolerable situation. Also under Article 13 the
objections of the child, if he/she has attained sufficient age and maturity, may be a basis for refusal.
Article 12 gives a discretion not to return a child If the application was made a year after the removal
or retention and the child is now settled in his / her new environment. Finally, under Article 20
return may be refused if this would not be permitted by the fundamental rules relating to the
protection of human rights and fundamental freedoms of the State addressed.


Co-operation


As is usual among the Hague Children's Conventions, Central Authorities in each Contracting State
are given an Integral role as the focus for administrative co-operation in achieving child protection.
Central Authorities in each country provide assistance in locating the child and in achieving, if
possible, a voluntary return of the child or an amicable resolution of the issues. They also co
operate to prevent further harm to the child by initiating or helping to initiate proceedings for
the return of the child, and by making necessary administrative arrangements to secure the
child's safe return. Article 21 also gives the Central Authorities obligations to promote the
peaceful enjoyment of access rights and to take steps to remove, as far as possible, obstacles
to the exercise of such rights.


Significant post-Convention work has also been carried out on the 1980 Abduction Convention.
A Special Commission for the Monitoring and Review of the Operation of the 1980 Abduction
Convention has been set up and meets every few years to discuss developments. In addition,
the Hague Conference has produced several Guides to Good Practice for the implementation and
operation of the Convention and provides other resources such as a database of case law
(INCADAT) and of statistics (INCASTAT) relating to international child abduction.


Protecting children and their rights


While pre-dating the CRC, the 1980 Hague Convention in part implements CRC Articles 11^ and
35;® it helps to give effect to the fundamental rights of the child, such as those expressed In
CRC Articles 9.3^ and 10.2,® and has been found in a number of court decisions in different parts
of the world to be consistent with national Constitutions, as well as regional and international
human rights instruments.


The UN Committee on the Rights of the Child recommends CRC States to become Party to the
1980 Hague Convention as a means by which CRC Article 11 may be practically implemented.®
The 1980 Hague Convention has contributed to resolving thousands of abduction cases and has


^ CRC Article 11: *'1. States Parties shall take measures to combat the illicit transfer and non-return of children abroad.
2. To this end. States Parties shall promote the conclusion of bilateral or multilateral agreements or accession to existing
agreements."


^ CRC Article 35: '^States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the
abduction, the sale of or traffic in children for any purpose or In any form."


' CRC Article 9.3: "States Parties shall respect the right of the child who Is separated from one or both parents to
maintain personal relations and direct contact with both parents on a regular basis, except If It is contrary to the child's
best Interests."


^ CRC Article 10.2: "A child whose parents reside in different States shali have the right to maintain on a regular basis,
save In exceptional circumstances, personal relations and direct contacts with both parents. [. . .]"


^ See, e.g.. Concluding Observations of the Committee on the Rights of the Child: South Africa, 23/02/2000,
CRC/C/15/Add.l22 (Concluding Observations/Comments), para. 40: "The Committee notes the efforts of the State party
to address the situation of the sale, trafficking and abduction of children. Including the adoption of the Hague Convention
on Civil Aspects of International Child Abduction, into domestic legislation. . . ." See also Implementation Handbook for
the Convention on the Rights of the Child, United Nations Children's Fund, prepared for UNICEF by Rachel Hodgkin and
Peter Newell, UNICEF 2002, at 153-58.
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served as a deterrent to many others through the clarity of its message (abduction is harmful to
children, who have a right to contact with both parents) and through the simplicity of its central
remedy (the return order). With currently more than 90 Contracting States, the 1980 Hague
Convention can be viewed as one of the most successful family law instruments to be compieted
under the auspices of the Hague Conference on Private Internationai Law.


The operation of the 1980 Hague Convention has been further strengthened by complementing
provisions in the Convention of 19 October 1996 on Jurisdiction, Appiicabie Law, Recognition,
Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the
Protection of Children.


The Child Abduction Section on the website of the Hague Conference contains the
latest information about the status of the 1980 Convention, and the contact details of
Central Authorities. For this, and much more information about the 1980 Convention,
see < www.hcch.net >.
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HCCH
HAGUE CONFERENCE ON


PRIVATE INTERNATIONAL LAW


CONFERENCE DE LA HAVE


DE DROIT INTERNATIONAL PRIVE


28. CONVENTION ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION^


(Concluded 25 October 1980)


The States signatory to the present Convention,
Firmly convinced that the interests of children are of paramount Importance in matters relating to their
custody,
Desiring to protect children internationally from the harmful effects of their wrongful removal or retention
and to establish procedures to ensure their prompt return to the State of their habitual residence, as well
as to secure protection for rights of access.
Have resolved to conclude a Convention to this effect, and have agreed upon the following provisions -


CHAPTER I - SCOPE OF THE CONVENTION


Article 1


The objects of the present Convention are -
a) to secure the prompt return of children wrongfully removed to or retained in any Contracting State;


and


b) to ensure that rights of custody and of access under the law of one Contracting State are
effectively respected in the other Contracting States.


Article 2


Contracting States shall take all appropriate measures to secure within their territories the
implementation of the objects of the Convention. For this purpose they shall use the most expeditious
procedures available.


Article 3


The removal or the retention of a child is to be considered wrongful where -
a) it is in breach of rights of custody attributed to a person, an institution or any other body, either


jointly or alone, under the law of the State in which the child was habitually resident immediately
before the removal or retention; and


b) at the time of removal or retention those rights were actually exercised, either jointly or alone, or
would have been so exercised but for the removal or retention.


The rights of custody mentioned In sub-paragraph a) above, may arise in particular by operation of law
or by reason of a judicial or administrative decision, or by reason of an agreement having legal effect
under the law of that State.


This Convention, including related materials, is accessible on the website of the Hague Conference on Private
Intemational Law (www.hcch.net}, under "Conventions" or under the "Child Abduction Section". For the full history
of the Convention, see Hague Conference on Private Intemational Law, Acfes et documents de la Quatorzieme
session (1980), Tome III, Child abduction (ISBN 90 12 03616 X, 481 pp.).







Article 4


The Convention shall apply to any child who was habitually resident in a Contracting State immediately
before any breach of custody or access rights. The Convention shall cease to apply when the child
attains the age of 16 years.


Article 5


For the purposes of this Convention -
a) "rights of custody" shall include rights relating to the care of the person of the child and, in


particular, the right to determine the child's place of residence;
b) "rights of access" shall include the right to take a child for a limited period of time to a place other


than the child's habitual residence.


CHAPTER II - CENTRAL AUTHORITIES


Article 6


A Contracting State shall designate a Central Authority to discharge the duties which are imposed by
the Convention upon such authorities.
Federal States, States with more than one system of law or States having autonomous territorial
organisations shall be free to appoint more than one Central Authority and to specify the territorial extent
of their powers. Where a State has appointed more than one Central Authority, it shall designate the
Central Authority to which applications may be addressed for transmission to the appropriate Central
Authority within that State.


Article 7


Central Authorities shall co-operate with each other and promote co-operation amongst the competent
authorities in their respective States to secure the prompt return of children and to achieve the other
objects of this Convention.
In particular, either directly or through any intermediary, they shall take all appropriate measures -
a) to discover the whereabouts of a child who has been wrongfully removed or retained;
b) to prevent further harm to the child or prejudice to interested parties by taking or causing to be


taken provisional measures;
c) to secure the voluntary return of the child or to bring about an amicable resolution of the issues;
d) to exchange, where desirable, information relating to the social background of the child;
e) to provide information of a general character as to the law of their State in connection with the


application of the Convention;
f) to initiate or facilitate the institution of Judicial or administrative proceedings with a view to obtaining


the retum of the child and, in a proper case, to make arrangements for organising or securing the
effective exercise of rights of access;


g) where the circumstances so require, to provide or facilitate the provision of legal aid and advice,
including the participation of legal counsel and advisers;


h) to provide such administrative arrangements as may be necessary and appropriate to secure the
safe retum of the child;


i) to keep each other informed with respect to the operation of this Convention and, as far as
possible, to eliminate any obstacles to its application.


CHAPTER III - RETURN OF CHILDREN


Article 8


Any person, institution or other body claiming that a child has been removed or retained in breach of
custody rights may apply either to the Central Authority of the child's habitual residence or to the Central
Authority of any other Contracting State for assistance in securing the return of the child.
The application shall contain -







a) information conceming the identity of the applicant, of the child and of the person alleged to have
removed or retained the child;


b) where available, the date of birth of the child;
c) the grounds on which the applicant's claim for return of the child is based;
d) all available information relating to the whereabouts of the child and the identity of the person with


whom the child is presumed to be.
The application may be accompanied or supplemented by -
e) an authenticated copy of any relevant decision or agreement;
f) a certificate or an affidavit emanating from a Central Authority, or other competent authority of the


State of the child's habitual residence, or from a qualified person, concerning the relevant law of
that State;


g) any other relevant document.


Article 9


If the Central Authority which receives an application referred to in Article 8 has reason to believe that
the child is in another Contracting State, it shall directly and without delay transmit the application to the
Central Authority of that Contracting State and inform the requesting Central Authority, or the applicant,
as the case may be.


Article 10


The Central Authority of the State where the child is shall take or cause to be taken all appropriate
measures in order to obtain the voluntary return of the child.


Article 11


The judicial or administrative authorities of Contracting States shall act expeditiously in proceedings for
the retum of children.


If the judicial or administrative authority concerned has not reached a decision within six weeks from the
date of commencement of the proceedings, the applicant or the Central Authority of the requested State,
on its own initiative or if asked by the Central Authority of the requesting State, shall have the right to
request a statement of the reasons for the delay. If a reply is received by the Central Authority of the
requested State, that Authority shall transmit the reply to the Central Authority of the requesting State,
or to the applicant, as the case may be.


Article 12


Where a child has been wrongfully removed or retained in terms of Article 3 and, at the date of the
commencement of the proceedings before the judicial or administrative authority of the Contracting State
where the child is, a period of less than one year has elapsed from the date of the wrongful removal or
retention, the authority concerned shall order the return of the child forthwith.
The judicial or administrative authority, even where the proceedings have been commenced after the
expiration of the period of one year referred to in the preceding paragraph, shall also order the return of
the child, unless it is demonstrated that the child is now settled in its new environment.
Where the judicial or administrative authority In the requested State has reason to believe that the child
has been taken to another State, it may stay the proceedings or dismiss the application for the return of
the child.


Article 13


Notwithstanding the provisions of the preceding Article, the judidal or administrative authority of the
requested State is not bound to order the return of the child if the person, institution or other body which
opposes its retum establishes that -
a) the person, institution or other body having the care of the person of the child was not actually


exercising the custody rights at the time of removal or retention, or had consented to or
subsequently acquiesced in the removal or retention; or







b) there is a grave risk that his or her return would expose the child to physical or psychological harm
or otherwise place the child in an intolerable situation.


The judicial or administrative authority may also refuse to order the return of the child if it finds that the
child objects to being returned and has attained an age and degree of maturity at which it is appropriate
to take account of its views.


In considering the circumstances referred to in this Article, the judicial and administrative authorities shall
take into account the information relating to the social background of the child provided by the Central
Authority or other competent authority of the child's habitual residence.


Article 14


In ascertaining whether there has been a wrongful removal or retention within the meaning of Article 3,
the judicial or administrative authorities of the requested State may take notice directly of the law of, and
of judicial or administrative decisions, formally recognised or not in the State of the habitual residence of
the child, without recourse to the specific procedures for the proof of that law or for the recognition of
foreign decisions which would otherwise be applicable.


Article 15


The judicial or administrative authorities of a Contracting State may, prior to the making of an order for
the return of the child, request that the applicant obtain from the authorities of the State of the habitual
residence of the child a decision or other determination that the removal or retention was wrongful within
the meaning of Article 3 of the Convention, where such a decision or determination may be obtained in
that State. The Central Authorities of the Contracting States shall so far as practicable assist applicants
to obtain such a decision or determination.


Article 16


After receiving notice of a wrongful removal or retention of a child in the sense of Article 3, the judicial or
administrative authorities of the Contracting State to which the child has been removed or in which it has
been retained shall not decide on the merits of rights of custody until it has been determined that the
child is not to be returned under this Convention or unless an application under this Convention is not
lodged within a reasonable time following receipt of the notice.


Article 17


The sole fact that a decision relating to custody has been given in or is entitled to recognition in the
requested State shall not be a ground for refusing to return a child under this Convention, but the judicial
or administrative authorities of the requested State may take account of the reasons for that decision in
applying this Convention.


Article 18


The provisions of this Chapter do not limit the power of a judicial or administrative authority to order the
return of the child at any time.


Article 19


A decision under this Convention concerning the retum of the child shall not be taken to be a
determination on the merits of any custody issue.







Article 20


The return of the child under the provisions of Article 12 may be refused if this would not be permitted
by the fundamental principles of the requested State relating to the protection of human rights and
fundamental freedoms.


CHAPTER IV - RIGHTS OF ACCESS


Article 21


An application to make arrangements for organising or securing the effective exercise of rights of access
may be presented to the Central Authorities of the Contracting States in the same way as an application
for the retum of a child.


The Central Authorities are bound by the obligations of co-operation which are set forth in Article 7 to
promote the peaceful enjoyment of access rights and the fulfilment of any conditions to which the
exercise of those rights may be subject. The Central Authorities shall take steps to remove, as far as
possible, all obstacles to the exercise of such rights.
The Central Authorities, either directly or through Intermediaries, may initiate or assist in the institution
of proceedings with a view to organising or protecting these rights and securing respect for the conditions
to which the exercise of these rights may be subject.


CHARTER V - GENERAL PROVISIONS


Article 22


No security, bond or deposit, however described, shall be required to guarantee the payment of costs
and expenses in the judicial or administrative proceedings falling within the scope of this Convention.


Article 23


No legalisation or similar formality may be required in the context of this Convention.


Article 24


Any application, communication or other document sent to the Central Authority of the requested State
shall be in the original language, and shall be accompanied by a translation into the official language or
one of the official languages of the requested State or, where that is not feasible, a translation into French
or English.
However, a Contracting State may, by making a reservation in accordance with Article 42, object to the
use of either French or English, but not both, in any application, communication or other document sent
to its Central Authority.


Article 25


Nationals of the Contracting States and persons who are habitually resident within those States shall be
entitled in matters concerned with the application of this Convention to legal aid and advice in any other
Contracting State on the same conditions as if they themselves were nationals of and habitually resident
in that State.







Article 26


Each Central Authority shall bear its own costs in applying this Convention.
Central Authorities and other public services of Contracting States shall not impose any charges in
relation to applications submitted under this Convention. In particular, they may not require any payment
from the applicant towards the costs and expenses of the proceedings or, where applicable, those arising
from the participation of legal counsel or advisers. However, they may require the payment of the
expenses incurred or to be incurred in implementing the return of the child.
However, a Contracting State may, by making a reservation in accordance with Article 42, declare that
it shall not be bound to assume any costs referred to in the preceding paragraph resulting from the
participation of legal counsel or advisers or from court proceedings, except insofar as those costs may
be covered by its system of legal aid and advice.
Upon ordering the return of a child or issuing an order concerning rights of access under this Convention,
the judicial or administrative authorities may, where appropriate, direct the person who removed or
retained the child, or who prevented the exercise of rights of access, to pay necessary expenses incurred
by or on behalf of the applicant, including travel expenses, any costs incurred or payments made for
locating the child, the costs of legal representation of the applicant, and those of returning the child.


Article 27


When it is manifest that the requirements of this Convention are not fulfilled or that the application is
otherwise not well founded, a Central Authority is not bound to accept the application. In that case, the
Central Authority shall forthwith inform the applicant or the Central Authority through which the
application was submitted, as the case may be, of its reasons.


Article 28


A Central Authority may require that the application be accompanied by a written authorisation
empowering it to act on behaif of the applicant, or to designate a representative so to act.


Article 29


This Convention shall not preclude any person, institution or body who claims that there has been a
breach of custody or access rights within the meaning of Article 3 or 21 from applying directly to the
judicial or administrative authorities of a Contracting State, whether or not under the provisions of this
Convention.


Article 30


Any application submitted to the Central Authorities or directly to the judicial or administrative authorities
of a Contracting State in accordance with the terms of this Convention, together with documents and
any other information appended thereto or provided by a Central Authority, shall be admissible in the
courts or administrative authorities of the Contracting States.


Article 31


In relation to a State which in matters of custody of children has two or more systems of law applicable
in different territorial units -


a) any reference to habitual residence in that State shall be construed as referring to habitual
residence in a territorial unit of that State;
b) any reference to the law of the State of habitual residence shall be construed as referring to the
law of the territorial unit in that State where the chiid habitually resides.







Article 32


In relation to a State which in matters of custody of children has two or more systems of law applicable
to different categories of persons, any reference to the law of that State shall be construed as referring
to the legal system specified by the law of that State.


Article 33


A State within which different territorial units have their own rules of law in respect of custody of children
shall not be bound to apply this Convention where a State with a unified system of law would not be
bound to do so.


Article 34


This Convention shall take priority in matters within its scope over the Convention of 5 October 1961
concerning the powers of authorities and the taw appiicabie in respect of the protection of minors, as
between Parties to both Conventions. Otherwise the present Convention shall not restrict the application
of an international instrument in force between the State of origin and the State addressed or other law
of the State addressed for the purposes of obtaining the return of a child who has been wrongfully
removed or retained or of organising access rights.


Article 35


This Convention shall apply as between Contracting States only to wrongful removals or retentions
occurring after its entry into force in those States.
Where a declaration has been made under Article 39 or 40, the reference in the preceding paragraph to
a Contracting State shall be taken to refer to the territorial unit or units in relation to which this Convention
applies.


Article 36


Nothing in this Convention shall prevent two or more Contracting States, in order to limit the restrictions
to which the retum of the child may be subject, from agreeing among themselves to derogate from any
provisions of this Convention which may imply such a restriction.


CHAPTER VI - FINAL CLAUSES


Article 37


The Convention shall be open for signature by the States which were Members of the Hague Conference
on Private International Law at the time of its Fourteenth Session.


It shall be ratified, accepted or approved and the instruments of ratification, acceptance or approval shall
be deposited with the Ministry of Foreign Affairs of the Kingdom of the Netherlands.


Article 38


Any other State may accede to the Convention.
The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the
Netherlands.


The Convention shall enter into force for a State acceding to it on the first day of the third calendar month
after the deposit of its instrument of accession.







The accession will have effect only as regards the relations between the acceding State and such
Contracting States as will have declared their acceptance of the accession. Such a declaration will also
have to be made by any Member State ratifying, accepting or approving the Convention after an
accession. Such declaration shall be deposited at the Ministry of Foreign Affairs of the Kingdom of the
Netherlands; this Ministry shall forward, through diplomatic channels, a certified copy to each of the
Contracting States.
The Convention will enter Into force as between the acceding State and the State that has declared Its
acceptance of the accession on the first day of the third calendar month after the deposit of the
declaration of acceptance.


Article 39


Any State may, at the time of signature, ratification, acceptance, approval or accession, declare that the
Convention shall extend to all the territories for the International relations of which It Is responsible, or to
one or more of them. Such a declaration shall take effect at the time the Convention enters Into force for
that State.


Such declaration, as well as any subsequent extension, shall be notified to the Ministry of Foreign Affairs
of the Kingdom of the Netherlands.


Article 40


If a Contracting State has two or more territorial units In which different systems of law are applicable In
relation to matters dealt with In this Convention, It may at the time of signature, ratification, acceptance,
approval or accession declare that this Convention shall extend to all Its territorial units or only to one or
more of them and may modify this declaration by submitting another declaration at any time.
Any such declaration shall be notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands
and shall state expressly the territorial units to which the Convention applies.


Article 41


Where a Contracting State has a system of government under which executive, judicial and legislative
powers are distributed between central and other authorities within that State, Its signature or ratification,
acceptance or approval of, or accession to this Convention, or Its making of any declaration In terms of
Article 40 shall carry no Implication as to the Intemal distribution of powers within that State.


Article 42


Any State may, not later than the time of ratification, acceptance, approval or accession, or at the time
of making a declaration In terms of Article 39 or 40, make one or both of the reservations provided for In
Article 24 and Article 26, third paragraph. No other reservation shall be permitted.
Any State may at any time withdraw a reservation It has made. The withdrawal shall be notified to the
Ministry of Foreign Affairs of the Kingdom of the Netherlands.
The reservation shall cease to have effect on the first day of the third calendar month after the notification
referred to In the preceding paragraph.


Article 43


The Convention shall enter Into force on the first day of the third calendar month after the deposit of the
third instrument of ratification, acceptance, approval or accession referred to in Articles 37 and 38.







Thereafter the Convention shall enter Into force -
(1) for each State ratifying, accepting, approving or acceding to it subsequently, on the first day of the


third calendar month after the deposit of its instrument of ratification, acceptance, approval or
accession;


(2) for any territory or territorial unit to which the Convention has been extended in conformity with
Article 39 or 40, on the first day of the third calendar month after the notification referred to in that
Article.


Article 44


The Convention shall remain in force for five years from the date of its entry into force in accordance
with the first paragraph of Article 43 even for States which subsequently have ratified, accepted,
approved it or acceded to it.
If there has been no denunciation, it shall be renewed tacitly every five years.
Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands at
least six months before the expiry of the five year period. It may be limited to certain of the territories or
territorial units to which the Convention applies.
The denunciation shall have effect only as regards the State which has notified it. The Convention shall
remain in force for the other Contracting States.


Article 45


The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the States Members of the
Conference, and the States which have acceded in accordance with Article 38, of the following -
(1) the signatures and ratifications, acceptances and approvals referred to in Article 37;
(2) the accessions referred to in Article 38;
(3) the date on which the Convention enters into force in accordance with Article 43;
(4) the extensions referred to in Article 39;
(5) the declarations referred to in Articles 38 and 40;
(6) the reservations referred to in Article 24 and Article 26, third paragraph, and the withdrawals


referred to In Article 42;
(7) the denunciations referred to in Article 44.


In witness whereof the undersigned, being duly authorised thereto, have signed this Convention.


Done at The Hague, on the 25th day of October, 1980, in the English and French languages, both texts
being equally authentic, in a single copy which shall be deposited in the archives of the Govemment of
the Kingdom of the Netherlands, and of which a certified copy shall be sent, through diplomatic channels,
to each of the States Members of the Hague Conference on Private International Law at the date of its
Fourteenth Session.







United States Department of State


Washington, D.C. 20520


United States Codes


PUBLIC LAW 100-300


lOO''* Congress
(H.R. 3971,29 AprU 1988)


42 use 11601 et seq.


INTERNATIONAL CHILD ABDUCTION REMEDIES ACT (ICARA)


To establish procedures to implement the Convention on the Civil Aspects of International Child Abduction, done at
The Hague on October 25,1980 and for other purposes.


Be it enacted by the Senate and House of Representatives of the United States ofAmerica in Congress assembled.


Short Title: "This act may be cited as the 'International Child Abduction Remedies Act*,"


Section 11601. - Findings and declarations


(a) Findings: The Congress makes the following findings:


(1) The international abduction or wrongful retention of children is harmful to their well-being.


(2) Persons should not be permitted to obtain custody of children by virtue of their wrongful
removal or retention.


(3) International abductions and retentions of children are increasing, and only concerted
cooperation pursuant to an international agreement can effectively combat this problem.


(4) The Convention on the Civil Aspects of International Child Abduction, done at The Hague on
October 25, 1980, establishes legal rights and procedures for the prompt return of children who
have been wrongfully removed or retained, as well as for securing the exercise of visitation rights.
Children who are wrongfully removed or retained within the meaning of the Convention are to be
promptly returned unless one of the narrow exceptions set forth in the Convention applies. The
Convention provides a sound treaty framework to help resolve the problem of international
abduction and retention of children and will deter such wrongful removals and retentions.


(b) Declarations: The Congress makes the following declarations:


(1) It is the purpose of this chapter to establish procedures for the implementation of the Convention
in the United States.


(2) The provisions of this chapter are in addition to and not in lieu of the provisions of the
Convention.


(3) In enacting this chapter the Congress recognizes -


(A) the international character of the Convention; and


(B) the need for uniform international interpretation of the Convention.







(4) The Convention and this chapter empower courts in the United States to determine only rights
under the Convention and not the merits of any underlying child custody claims


Section 11602. - Definitions


For the purposes of this chapter -


(1) the term "applicant" means any person who, pursuant to the Convention, files an application
with the United States Central Authority or a Central Authority of any other party to the Convention
for the return of a child alleged to have been wrongfully removed or retained or for arrangements
for organizing or securing the effective exercise of rights of access pursuant to the Convention;


(2) the term "Convention" means the Convention on the Civil Aspects of International Child
Abduction, done at The Hague on October 25,1980;


(3) the term "Parent Locator Service" means the service established by the Secretary of Health and
Human Services imder section 653 of this title;


(4) the term "petitioner" means any person who, in accordance with this chapter, files a petition in
court seeking relief under the Convention;


(5) the term "person" includes any individual, institution, or other legal entity or body;


(6) the term "respondent" means any person against whose interests a petition is filed in court, in
accordance with this chapter, which seeks relief under the Convention;


(7) the term "rights of access" means visitation rights;


(8) the term "State" means any of the several States, the District of Columbia, and any
conunonwealth, territory, or possession of the United States; and


(9) the term "United States Central Authority" means the agency of the Federal Government
designated by the President under section 11606(al of this title


Section 11603. - Judicial remedies


(a) Jurisdiction of courts


The courts of the States and the United States district courts shall have concurrent original
jurisdiction of actions arising under the Convention.


(b) Petitions


Any person seeking to initiate judicial proceedings under the Convention for the return of a child or
for arrangements for organizing or securing the effective exercise of rights of access to a child may
do so by commencing a civil action by filing a petition for the relief sought in any court which has
jurisdiction of such action and which is authorized to exercise its jurisdiction in the place where the
child is located at the time the petition is filed.


(c) Notice


Notice of an action brought under subsection (b) of this section shall be given in accordance with
the applicable law goveming notice in interstate child custody proceedings.


(d) Determination of case







The court in which an action is brought under subsection (b) of this section shall decide the case in
accordance with the Convention.


(e) Burdens of proof


(1) A petitioner in an action brought under subsection (b) of this section shall establish by a
preponderance of the evidence -


(A) in the case of an action for the return of a child, that the child has been wrongfully removed or
retained within the meaning of the Convention; and


(B) in the case of an action for arrangements for organizing or securing the effective exercise of
ri^ts of access, that the petitioner has such rights.
(2) In the case of an action for the return of a child, a respondent who opposes the return of the child
has the burden of establishing -


(A) by clear and convincing evidence that one of the exceptions set forth in article 13b or 20 of the
Convention applies; and


(B) by a preponderance of the evidence that any other exception set forth in article 12 or 13 of the
Convention applies.


(f) Application of Convention


For purposes of any action brought under this chapter -


(1) the term "authorities", as used in article 15 of the Convention to refer to the authorities of the
state of the habitual residence of a child, includes courts and appropriate government agencies;


(2) the terms "wrongful removal or retention" and "wrongfully removed or retained", as used in the
Convention, include a removal or retention of a child before die entry of a custody order regarding
that child; and


(3) the term "commencement of proceedings", as used in article 12 of the Convention, means, with
respect to the return of a child located in the United States, the filing of a petition in accordance
wi^ subsection (b) of this section.


(g) Full faith and credit


Full faith and credit shall be accorded by the courts of the States and the courts of the United States
to the judgment of any other such court ordering or denying the return of a child, pursuant to the
Convention, in an action brought under this chapter.


(h) Remedies under Convention not exclusive


The remedies established by the Convention and this chapter shall be in addition to remedies
available under other laws or international agreements


Section 11604. - Provisional remedies


(a) Authority of courts


In furtherance of the objectives of article 7(b) and other provisions of the Convention, and subject to
the provisions of subsection (b) of this section, any court exercising jurisdiction of an action
brought under section 11603(b) of this title may take or cause to be taken measures under Federal or







State law, as appropriate, to protect the well-being of the child involved or to prevent the child's
further removal or concealment before the final disposition of the petition.


(b) Limitation on authority


No court exercising jurisdiction of an action brought under section 11603(bj of this title may, under
subsection (a) of this section, order a child removed from a person having physical control of the
child unless the applicable requirements of State law are satisfied


Section 11605. - Admissibility of documents


With respect to any application to the United States Central Authority, or any petition to a court
under section 11603 of this title, which seeks relief under the Convention, or any other documents
or information included with such application or petition or provided after such submission which
relates to the application or petition, as the case may be, no authentication of such application,
petition, document, or information shall be required in order for the application, petition, document,
or information to be admissible in court


Section 11606. - United States Central Authority


(a) Designation


The President shall designate a Federal agency to serve as the Central Authority for the United
States under the Convention.


(b) Functions


The functions of the United States Central Authority are those ascribed to the Central Authority by
the Convention and this chapter.


(c) Regulatory authority


The United States Central Authority is authorized to issue such regulations as may be necessary to
carry out its functions under the Convention and this chapter.


(d) Obtaining information from Parent Locator Service


The United States Central Authority may, to the extent authorized by the Social Security Act
U.S.C. 3^ et seq.), obtain information from the Parent Locator Service.


(e) Grant authority


The United States Central Authority is authorized to make grants to, or enter into contracts or
agreements with, any individual, corporation, other Federal, State, or local agency, or private entity
or organization in the United States for purposes of accomplishing its responsibilities under the
Convention and this chapter


Section 11607. - Costs and fees


(a) Administrative costs







No department, agency, or instrumentality of the Federal Government or of any State or local
government may impose on an applicant any fee in relation to the administrative processing of
applications submitted under the Convention.


(b) Costs incurred in civil actions


(1) Petitioners may be required to bear the costs of legal counsel or advisors, court costs incurred in
connection with their petitions, and travel costs for the return of the child involved and any
accompanying persons, except as provided in paragraphs (2) and (3).


(2) Subject to paragraph (3), legal fees or court costs incurred in connection with an action brought
under section 11603 of this title shall be borne by the petitioner unless they are covered by
payments from Federal, State, or local legal assistance or other programs.


(3) Any court ordering the return of a child pursuant to an action brought under section 11603 of
diis title shall order the respondent to pay necessary expenses incurred by or on behalf of the
petitioner, including court costs, legal fees, foster home or other care during the course of
proceedings in the action, and transportation costs related to the return of the child, unless the
respondent establishes that such order would be clearly inappropriate


Section 11608. - Coliection, maintenance, and dissemination of information


(a) In general


In performing its functions under the Convention, the United States Central Authority may, under
such conditions as the Central Authority prescribes by regulation, but subject to subsection (c) of
this section, receive from or transmit to any department, agency, or instrumentality of the Federal
Government or of any State or foreign government, and receive from or transmit to any applicant,
petitioner, or respondent, information necessary to locate a child or for the purpose of otherwise
implementing the Convention with respect to a child, except that the United States Central
Authority -


(1) may receive such information from a Federal or State department, agency, or instrumentality
only pursuant to applicable Federal and State statutes; and


(2) may transmit any information received under this subsection notwithstanding any provision of
law other than this chapter.


(b) Requests for information


Requests for information under this section shall be submitted in such manner and form as the
United States Central Authority may prescribe by regulation and shall be accompanied or supported
by such documents as the United States Central Authority may require.


(c) Responsibility of government entities


Whenever any department, agency, or instrumentality of the United States or of any State receives a
request from the United States Central Authority for information authorized to be provided to such
Central Authority under subsection (a) of this section, the head of such department, agency, or
instrumentality shall promptly cause a search to be made of the files and records maintained by such
department, agency, or instrumentality in order to determine whether the information requested is
contained in any such files or records. If such search discloses the information requested, the head







of such department, agency, or instrumentality shall immediately transmit such information to the
United States Central Authority, except that any such information the disclosure of which -


(1) would adversely affect the national security interests of the United States or the law enforcement
interests of the United States or of any State; or


(2) would be prohibited by section 9 of title 13; shall not be transmitted to the Central Authority.
The head of such department, agency, or instrumentality shall, immediately upon completion of the
requested search, notify the Central Authority of the results of the search, and whether an exception
set forth in paragraph (1) or (2) applies. In the event that the United States Central Authority
receives information and the appropriate Federal or State department, agency, or instrumentality
thereafter notifies the Central Authority that an exception set forth in paragraph (1) or (2) applies to
that information, the Central Authority may not disclose that information under subsection (a) of
this section.


(d) Information available from Parent Locator Service


To the extent that information which the United States Central Authority is authorized to obtain
under the provisions of subsection (c) of this section can be obtained through the Parent Locator
Service, the United States Central Authority shall first seek to obtain such information from the
Parent Locator Service, before requesting such information directly under the provisions of
subsection (c) of this section.


(e) Recordkeeping


The United States Central Authority shall maintain appropriate records concerning its activities and
the disposition of cases brought to its attention


Section 11608a. - Office of Children's Issues


(a) Director requirements


The Secretary of State shall fill the position of Director of the Office of Children's Issues of the
Department of State (in this section referred to as the "Office") with an individual of senior rank
who can ensure long-term continuity in the management and policy matters of the Office and has a
strong background in consular affairs.


(b) Case officer staffing


Effective April 1,2000, there shall be assigned to the Office of Children's Issues of the Department
of State a sufficient number of case officers to ensure that the average caseload for each officer does
not exceed 75.


(c) Embassy contact


The Secretary of State shall designate in each United States diplomatic mission an employee who
shall serve as the point of contact for matters relating to international abductions of children by
parents. The Director of the Office shall regularly inform the designated employee of children of
United States citizens abducted by parents to that country.


(d) Reports to parents


(1) In general







Except as provided in paragraph (2), beginning 6 months after November 29,1999, and at least
once every 6 months thereafter, the Secretary of State shall report to each parent who has requested
assistance regarding an abducted child overseas. Each such report shall include information on the
current status of the abducted child's case and the efforts by the Department of State to resolve the
case,


(2) Exception


The requirement in paragraph (1) shall not apply in a case of an abducted child if -


(A) the case has been closed and the Secretary of State has reported the reason the case was closed
to the parent who requested assistance; or


(B) the parent seeking assistance requests that such reports not be provided


Section 11609. - Interagency coordinating group


The Secretary of State, the Secretary of Health and Human Services, and the Attorney General shall
designate Federal employees and may, from time to time, designate private citizens to serve on an
interagency coordinating group to monitor the operation of the Convention and to provide advice on
its implementation to the United States Central Authority and other Federal agencies. This group
shall meet from time to time at the request of the United States Central Authority. The agency in
which the United States Central Authority is located is authorized to reimburse such private citizens
for travel and other expenses incurred in participating at meetings of the interagency coordinating
group at rates not to exceed those authorized under subchapter I of chapter ̂  of title 5 for
employees of agencies


Section 11610. - Authorization of appropriations


There are authorized to be appropriated for each fiscal year such sums as may be necessary to carry
out the purposes of the Convention and this chapter







OUTLINE


HAGUE INTERCOUNTRY ADOPTION | ̂ HCCH
CONVENTION ^ » ha'u'^^e'ceon


PRIVATE INTERNATIONAL LAW


CONFERENCE OE LA HAVE


DE DROIT INTERNATIONAL PRIV^


The Hague Convention of 29 May 1993 on Protection of Chiidren and Co-Operation in
Respect of Intercountry Adoption


Introduction


Intercountry adoption Is a relatively recent phenomenon. It expanded slowly after World War II,
until the 1970s, when the numbers increased considerably. By the 1980s, It was recognised that
this phenomenon was creating serious and complex human and legal problems and the absence
of existing domestic and International legal Instruments Indicated the need for a multilateral
approach.^ It was In this context that the Hague Convention of 29 May 1993 on Protection of
Chiidren and Co-operation in Respect of Intercountry Adoption ("1993 Hague Convention" or
"Convention") was developed to establish safeguards which ensure that Intercountry adoptions
take place In the best Interests of the child and with respect for the child's fundamental rights.


The Convention recognises that growing up In a family Is of primary Importance and Is essential
for the happiness and healthy development of the child. It also recognises that Intercountry
adoption may offer the advantage of a permanent family to a child for whom a suitable family
cannot be found In his or her country of origin. By setting out clear procedures and prohibiting
improper financial gain, the Convention provides greater security, predictability and
transparency for all parties to the adoption. Including prospective adoptive parents. The
Convention also establishes a system of co-operation between authorities In countries of origin
and receiving countries, designed to ensure that Intercountry adoption takes place under
conditions which help to guarantee the best adoption practices and elimination of abuses.


The 1993 Hague Convention gives effect to Article 21 of the United Nations Convention on the
Rights of the Child^ by adding substantive safeguards and procedures to the broad principles
and norms laid down In the Convention on the Rights of the Child. The 1993 Convention
establishes minimum standards, but does not Intend to serve as a uniform law of adoption. While
making the rights and Interests of the child paramount. It also respects and protects the rights
of families of origin and adoptive families.


The Convention makes clear that receiving States and States of origin must share the burdens
and benefits of regulating Intercountry adoptions. It sets out clearly which functions within the
adoption process are to be performed by each State.


Principal features of the Convention


The best interests of the chiid are paramount


The Convention contains certain rules to ensure that adoptions take place In the best Interests
of the child and with respect for his or her fundamental rights. For example. States must:
consider national solutions first (Implement the principle of subsidiarity); ensure the child Is
adoptable; preserve Information about the child and his / her parents; evaluate thoroughly the
prospective adoptive parents; match the child with a suitable family; Impose additional
safeguards where needed.


^ See Explanatory Report to the Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect
of Intercountry Adoption, by G. Parra-Aranguren, at para. 6. Available on the Hague Conference website
< www.hcch.net > under "Intercountry Adoption Section" then "Explanatory Documents".
^ United Nations Convention on the Rights of the Chiid, G.A. Res. 44/25, UN GAOR, 61*' Plenary Meeting, Annex. Available
at < www.ohchr.org >.
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This fundamental principle of the child's best interests should guide the development of an
integrated national child care and protection system. If intercountry adoption is needed as part
of such a national child care system, it must be ethical and child-centred.


Subsidiarity principle


''Subsidiarity" in the Convention means that Contracting States recognise that a child should be
raised by his or her birth family or extended family whenever possible. If that is not possible or
practicable, other forms of permanent care in the State of origin should be considered. Only
after due consideration has been given to national solutions should intercountry adoption be
considered, and then only if it is in the child's best interests. As a general rule, institutional care
should be considered as a last resort for a child in need of a family.


Safeguards to protect children from abduction, sale and trafficking


States should establish safeguards to prevent abduction, sale and trafficking in children for
adoption by: protecting birth families from exploitation and undue pressure; ensuring only
children in need of a family are adoptable and adopted; preventing improper financial gain and
corruption; regulating agencies and individuals involved in adoptions by accrediting them in
accordance with Convention standards.


Co-operation between States and within States


The Convention envisages a system in which all Contracting States work together to ensure the
protection of children. Co-operation between Contracting States is essential to ensure the
effectiveness of any safeguards put in place (Art. 1 b)). In practice, this principle is implemented
first through international co-operation between Central Authorities, and between other public
authorities and accredited bodies performing the functions of Central Authorities (Art. 7);
second, through intra-State co-operation between authorities and agencies regarding
Convention procedures (Art. 7(1)); and third, through co-operation to prevent abuses and
avoidance of the Convention (Art. 33).


Automatic recognition of adoption decisions


The 1993 Hague Convention achieved a major breakthrough in establishing a system of
automatic recognition of adoptions made in accordance with the Convention. Every adoption,
whether a simple or full adoption, which is certified to be made in accordance with Convention
procedures, is recognised "by operation of law" in all other Contracting States (Art. 23). In other
words, the Convention gives immediate certainty to the status of the child, and eliminates the
need for a procedure for recognition of orders, or re-adoption, in the receiving State.


Competent authorities. Central Authorities and accredited bodies


The Convention requires that only competent authorities should perform Convention functions.
Competent authorities may be Central Authorities, public authorities, including judicial or
administrative authorities, and accredited bodies. The Convention provides for a system of
Central Authorities in all Contracting States and imposes certain general obligations on them,
such as: co-operation with one another through the exchange of general information concerning
intercountry adoption; the elimination of any obstacles to the application of the Convention (Art.
7(2) b))', and a responsibility to deter all practices contrary to the objects of the Convention
(Art. 8). Central Authorities also have specific obligations under Chapter IV in respect of
individual adoptions.


Accredited bodies may perform some of the functions of Central Authorities. The process of
accreditation of bodies is one of the Convention's safeguards to protect children in adoption. Any
private adoption body or agency must be accountable to a supervising or accrediting authority
(see Arts 6-13). They must play an effective role in upholding the principles of the Convention
and preventing illegal and improper practices in adoption. If accredited bodies are
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to be used, the Convention sets out a regulatory framework of minimum standards for their
operation in Articles 10, 11 and 32. Additional standards may be imposed by Contracting States.


Guides to Good Practice for the 1993 Hague Intercountry Adoption Convention


The Implementation and Operation of the 1993 Hague Intercountry Adoption Convention: A
Guide to Good Practice is the first Guide to Good Practice developed to support the
implementation and practical operation of the 1993 Hague Convention. This Guide identifies
important matters related to planning, establishing and operating the legal and administrative
framework to implement the Convention. It also assists policy makers involved In short term
and long term planning to implement the Convention in their country, as well as judges, lawyers,
administrators, caseworkers, accredited bodies and other professionals needing guidance on
some practical or legal aspects of implementing the Convention. An outline of the procedure for
a Convention adoption is found in the Guide at Chapter 7.1. The Guide is on the Hague
Conference website at < www.hcch.net >.


Guide No 2, Accreditation and Adoption Accredited Bodies: General Principles and Guide to Good
Practice will be published shortly. This second Guide under the 1993 Hague Convention
emphasises that the principles and obligations of the Convention apply to all actors in Hague
Convention intercountry adoptions; clarifies the Convention obligations and standards for the
establishment and operation of accredited bodies; encourages acceptance of higher standards
than the minimum standards of the Convention; identifies good practices to implement those
obligations and standards; and proposes a set of model accreditation criteria which will assist
Contracting States to achieve greater consistency in the professional standards and practices of
their accredited bodies.


The Intercountry Adoption Technical Assistance Programme (ICATAP)


The Permanent Bureau has, for many years, undertaken the review and monitoring of the 1993
Hague Convention's practical operation, including promotional activities, and has also regularly
provided advice and support to requesting countries on a wide range of issues related to general
implementation and operation of the Convention.


In order for the Convention to operate successfully, the initial steps necessary for its effective
implementation in each Contracting State must be carefully planned. The Convention places
heavy burdens of responsibility on States, and implementation and technical assistance may be
particularly vital in some countries that have few resources available for this purpose. Therefore,
more recently, the Permanent Bureau has provided, on request, more extensive technical
assistance to targeted States specifically related to the implementation and application of the
Convention.


ICATAP was designed to provide assistance directly to the governments of certain States which
are planning ratification of, or accession to, the Convention, or which have ratified or acceded
but are experiencing difficulties with implementation of the Convention.


Subject to the availability of funding, ICATAP is operated directly by the Permanent Bureau, as
well as in co-operation with international consultants and experts, and international
organisations such as UNICEF. The Hague approach takes full account of the need to integrate
the intercountry adoption process within the broader child care and protection system. Technical
assistance may include:


assistance in developing and in reviewing implementation legislation and regulations;
providing advice on the creation and functions of Central Authorities and other competent
authorities;
providing training and other operational assistance to authorities and other relevant
actors;


help in developing the tools to achieve the above activities, by means of diagnostic visits,
the use of external consultants, partnerships with other organisations, etc;
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providing judges with relevant training, information and opportunities for informal
exchanges; and
providing information and advice to States considering ratification or accession to assist
their decision making and other factors relevant to effective implementation.


The **Intercountry Adoption Section" of the Hague Conference website contains the
iatest information about the status of the 1993 Convention and the contact details of
Central Authorities. For this, and much more information about the 1993 Convention,
see < www.hcch.net >.
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33. CONVENTION ON PROTECTION OF CHILDREN


AND CO-OPERATION IN RESPECT OF


INTERCOUNTRY ADOPTION^


(Concluded 29 May 1993)


The States signatory to the present Convention,
Recognising that the child, for the full and harmonious development of his or her personality, should
grow up In a family environment. In an atmosphere of happiness, love and understanding,
Recalling that each State should take, as a matter of priority, appropriate measures to enable the child
to remain In the care of his or her family of origin,
Recognising that intercountry adoption may offer the advantage of a permanent family to a child for
whom a suitable family cannot be found In his or her State of origin.
Convinced of the necessity to take measures to ensure that Intercountry adoptions are made In the
best Interests of the child and with respect for his or her fundamental rights, and to prevent the
abduction, the sale of, or traffic In children.
Desiring to establish common provisions to this effect, taking Into account the principles set forth In
International Instruments, In particular the United Nations Convention on the Rights of the Child, of 20
November 1989, and the United Nations Declaration on Social and Legal Principles relating to the
Protection and Welfare of Children, with Special Reference to Foster Placement and Adoption
Nationally and Intematlonally (General Assembly Resolution 41/85, of 3 December 1986),
Have agreed upon the following provisions -


CHAPTER I - SCOPE OF THE CONVENTION


Article 1


The objects of the present Convention are -
a) to establish safeguards to ensure that Intercountry adoptions take place In the best Interests of


the child and with respect for his or her fundamental rights as recognised In International law;
b) to establish a system of co-operation amongst Contracting States to ensure that those


safeguards are respected and thereby prevent the abduction, the sale of, or traffic In children;
c) to secure the recognition In Contracting States of adoptions made In accordance with the


Convention.


Article 2


(1) The Convention shall apply where a child habitually resident In one Contracting State ("the State
of origin") has been, is being, or Is to be moved to another Contracting State Cthe receiving
State") either after his or her adoption In the State of origin by spouses or a person habitually
resident In the receiving State, or for the purposes of such an adoption In the receiving State or
In the State of origin.


(2) The Convention covers only adoptions which create a permanent parent-child relationship.


' This Convention, Including related materials, Is accessible on the website of the Hague Conference on Private
Intematlonal Law (www.hcch.net), under "Conventions" or under the "Intercountry Adoption Section". For the full
history of the Convention, see Hague Conference on Private Intematlonal Law, Proceedings of the Seventeenth
Session (1993), Tome II, Adoption - co-operation (ISBN 90 399 0782 X, 659 pp.).







Article 3


The Convention ceases to apply If the agreements mentioned In Article 17, sub-paragraph c, have not
been given before the child attains the age of eighteen years.


CHAPTER II - REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS


Article 4


An adoption within the scope of the Convention shall take place only If the competent authorities of the
State of origin -
a) have established that the child Is adoptable;
b) have determined, after possibilities for placement of the child within the State of origin have


been given due consideration, that an intercountry adoption Is In the child's best Interests;
c) have ensured that


(1) the persons, Institutions and authorities whose consent is necessary for adoption, have
been counselled as may be necessary and duly Informed of the effects of their consent,
In particular whether or not an adoption will result in the termination of the legal
relationship between the child and his or her family of origin,


(2) such persons. Institutions and authorities have given their consent freely, in the required
legal form, and expressed or evidenced In writing,


(3) the consents have not been Induced by payment or compensation of any kind and have
not been withdrawn, and


(4) the consent of the mother, where required, has been given only after the birth of the child;
and


d) have ensured, having regard to the age and degree of maturity of the child, that
(1) he or she has been counselled and duly Informed of the effects of the adoption and of his


or her consent to the adoption, where such consent is required,
(2) consideration has been given to the child's wishes and opinions,
(3) the child's consent to the adoption, where such consent Is required, has been given


freely. In the required legal form, and expressed or evidenced in writing, and
(4) such consent has not been Induced by payment or compensation of any kind.


Article 5


An adoption within the scope of the Convention shall take place only If the competent authorities of the
receiving State -
a) have determined that the prospective adoptive parents are eligible and suited to adopt;
b) have ensured that the prospective adoptive parents have been counselled as may be


necessary; and
c) have determined that the child Is or will be authorised to enter and reside permanently In that


State.


CHAPTER III - CENTRAL AUTHORITIES AND ACCREDITED BODIES


Article 6


(1) A Contracting State shall designate a Central Authority to discharge the duties which are
Imposed by the Convention upon such authorities.


(2) Federal States, States with more than one system of law or States having autonomous tem'torial
units shall be free to appoint more than one Central Authority and to specify the territorial or
personal extent of their functions. Where a State has appointed more than one Central
Authority, It shall designate the Central Authority to which any communication may be
addressed for transmission to the appropriate Central Authority within that State.







Article 7


(1) Central Authorities shall co-operate with each other and promote co-operation amongst the
competent authorities in their States to protect children and to achieve the other objects of the
Convention.


(2) They shall take directly all appropriate measures to -
a) provide information as to the laws of their States conceming adoption and other general


information, such as statistics and standard forms;
b) keep one another informed about the operation of the Convention and, as far as possible,


eliminate any obstacles to its application.


Article 8


Central Authorities shall take, directly or through public authorities, all appropriate measures to prevent
improper financial or other gain in connection with an adoption and to deter all practices contrary to the
objects of the Convention.


Article 9


Central Authorities shall take, directly or through public authorities or other bodies duly accredited in
their State, all appropriate measures, in particular to -
a) collect, preserve and exchange information about the situation of the child and the prospective


adoptive parents, so far as is necessary to complete the adoption;
b) facilitate, follow and expedite proceedings with a view to obtaining the adoption;
c) promote the development of adoption counselling and post-adoption services in their States;
d) provide each other with general evaluation reports about experience with intercountry adoption;


reply, in so far as is permitted by the law of their State, to justified requests from other Central
Authorities or public authorities for information about a particular adoption situation.


Article 10


Accreditation shall only be granted to and maintained by bodies demonstrating their competence to
carry out properly the tasks with which they may be entrusted.


Article 11


An accredited body shall -
a) pursue only non-profit objectives according to such conditions and within such limits as may be


established by the competent authorities of the State of accreditation;
b) be directed and staffed by persons qualified by their ethical standards and by training or


experience to work in the field of intercountry adoption; and
c) be subject to supervision by competent authorities of that State as to its composition, operation


and financial situation.


Article 12


A body accredited in one Contracting State may act in another Contracting State only if the competent
authorities of both States have authorised it to do so.


Article 13


The designation of the Central Authorities and, where appropriate, the extent of their functions, as well
as the names and addresses of the accredited bodies shall be communicated by each Contracting
State to the Permanent Bureau of the Hague Conference on Private Intemational Law.







CHAPTER IV- PROCEDURAL REQUIREMENTS IN INTERCOUNTRY ADOPTION


Article 14


Persons habitually resident in a Contracting State, who wish to adopt a child habitually resident in
another Contracting State, shall apply to the Central Authority in the State of their habitual residence.


Article 15


(1) If the Central Authority of the receiving State is satisfied that the applicants are eligible and
suited to adopt, it shall prepare a report including information about their identity, eligibility and
suitability to adopt, background, family and medical history, social environment, reasons for
adoption, ability to undertake an intercountry adoption, as well as the characteristics of the
children for whom they would be qualified to care.


(2) It shall transmit the report to the Central Authority of the State of origin.


Article 16


(1) If the Central Authority of the State of origin is satisfied that the child is adoptable, it shall -
a) prepare a report including information about his or her identity, adoptability, background,


social environment, family history, medical history including that of the child's family, and
any special needs of the child;


b) give due consideration to the child's upbringing and to his or her ethnic, religious and
cultural background;


c) ensure that consents have been obtained in accordance with Article 4; and
d) determine, on the basis in particular of the reports relating to the child and the


prospective adoptive parents, whether the envisaged placement is in the best interests of
the child.


(2) It shall transmit to the Central Authority of the receiving State its report on the child, proof that
the necessary consents have been obtained and the reasons for its determination on the
placement, taking care not to reveal the identity of the mother and the father if, in the State of
origin, these identities may not be disclosed.


Article 17


Any decision in the State of origin that a child should be entrusted to prospective adoptive parents may
only be made if-
a) the Central Authority of that State has ensured that the prospective adoptive parents agree;
b) the Central Authority of the receiving State has approved such decision, where such approval is


required by the law of that State or by the Central Authority of the State of origin;
c) the Central Authorities of both States have agreed that the adoption may proceed; and
d) it has been determined, in accordance with Article 5, that the prospective adoptive parents are


eligible and suited to adopt and that the child is or will be authorised to enter and reside
permanently in the receiving State.


Article 18


The Central Authorities of both States shall take all necessary steps to obtain permission for the child
to leave the State of origin and to enter and reside permanently in the receiving State.


Article 19


(1) The transfer of the child to the receiving State may only be carried out if the requirements of
Article 17 have been satisfied.


(2) The Central Authorities of both States shall ensure that this transfer takes place in secure and
appropriate circumstances and, if possible, in the company of the adoptive or prospective
adoptive parents.







(3) If the transfer of the child does not take place, the reports referred to in Articles 15 and 16 are to
be sent back to the authorities who forwarded them.


Article 20


The Central Authorities shall keep each other informed about the adoption process and the measures
taken to complete it, as well as about the progress of the placement if a probationary period is
required.


Article 21


(1) Where the adoption is to take place after the transfer of the child to the receiving State and it
appears to the Central Authority of that State that the continued placement of the child with the
prospective adoptive parents is not in the child's best interests, such Central Authority shall take
the measures necessary to protect the child, in particular -
a) to cause the child to be withdrawn from the prospective adoptive parents and to arrange


temporary care;
b) in consultation with the Central Authority of the State of origin, to arrange without delay a


new placement of the child with a view to adoption or, if this is not appropriate, to arrange
alternative long-term care; an adoption shall not take place until the Central Authority of
the State of origin has been duly informed concerning the new prospective adoptive
parents;


c) as a last resort, to arrange the return of the child, if his or her interests so require.
(2) Having regard in particular to the age and degree of maturity of the child, he or she shall be


consulted and, where appropriate, his or her consent obtained in relation to measures to be
taken under this Article.


Article 22


(1) The functions of a Central Authority under this Chapter may be performed by public authorities
or by bodies accredited under Chapter III, to the extent permitted by the law of its State.


(2) Any Contracting State may declare to the depositary of the Convention that the functions of the
Central Authority under Articles 15 to 21 may be performed in that State, to the extent permitted
by the law and subject to the supervision of the competent authorities of that State, also by
bodies or persons who -
a) meet the requirements of integrity, professional competence, experience and


accountability of that State; and
b) are qualified by their ethical standards and by training or experience to work in the field of


intercountry adoption.
(3) A Contracting State which makes the declaration provided for in paragraph 2 shall keep the


Permanent Bureau of the Hague Conference on Private International Law informed of the
names and addresses of these bodies and persons.


(4) Any Contracting State may declare to the depositary of the Convention that adoptions of
children habitually resident in its territory may only take place if the functions of the Central
Authorities are performed in accordance with paragraph 1.


(5) Notwithstanding any declaration made under paragraph 2, the reports provided for in Articles 15
and 16 shall, in every case, be prepared under the responsibility of the Central Authority or other
authorities or bodies in accordance with paragraph 1.


CHAPTER V - RECOGNITION AND EFFECTS OF THE ADOPTION


Article 23


(1) An adoption certified by the competent authority of the State of the adoption as having been
made in accordance with the Convention shall be recognised by operation of law in the other
Contracting States. The certificate shall specify when and by whom the agreements under
Article 17, sub-paragraph c), were given.







(2) Each Contracting State shall, at the time of signature, ratification, acceptance, approval or
accession, notify the depositary of the Convention of the identity and the functions of the
authority or the authorities which, in that State, are competent to make the certification. It shall
also notify the depositary of any modification in the designation of these authorities.


Article 24


The recognition of an adoption may be refused in a Contracting State only if the adoption is manifestly
contrary to its public policy, taking into account the best interests of the child.


Article 25


Any Contracting State may declare to the depositary of the Convention that it will not be bound under
this Convention to recognise adoptions made in accordance with an agreement concluded by
application of Article 39, paragraph 2.


Article 26


(1) The recognition of an adoption includes recognition of
a) the legal parent-child relationship between the child and his or her adoptive parents;
b) parental responsibility of the adoptive parents for the child;
c) the termination of a pre-existing legal relationship between the child and his or her mother


and father, if the adoption has this effect in the Contracting State where it was made.
(2) In the case of an adoption having the effect of terminating a pre-existing legal parent-child


relationship, the child shall enjoy in the receiving State, and in any other Contracting State
where the adoption is recognised, rights equivalent to those resulting from adoptions having this
effect in each such State.


(3) The preceding paragraphs shali not prejudice the application of any provision more favourable
for the child, in force in the Contracting State which recognises the adoption.


Article 27


(1) Where an adoption granted in the State of origin does not have the effect of terminating a pre
existing legal parent-child relationship, it may, in the receiving State which recognises the
adoption under the Convention, be converted into an adoption having such an effect -
a) if the law of the receiving State so permits; and
b) if the consents referred to in Article 4, sub-paragraphs c and d, have been or are given for


the purpose of such an adoption.
(2) Article 23 applies to the decision converting the adoption.


CHAPTER VI - GENERAL PROVISIONS


Article 28


The Convention does not affect any law of a State of origin which requires that the adoption of a child
habitually resident within that State take place in that State or which prohibits the child's placement in,
or transfer to, the receiving State prior to adoption.


Article 29


There shall be no contact between the prospective adoptive parents and the child's parents or any
other person who has care of the child until the requirements of Article 4, sub-paragraphs a) to c), and
Article 5, sub-paragraph a), have been met, unless the adoption takes place within a family or unless
the contact is in compliance with the conditions established by the competent authority of the State of
origin.







Article 30


(1) The competent authorities of a Contracting State shall ensure that information held by them
concerning the child's origin, in particular information concerning the identity of his or her
parents, as well as the medical history, is preserved.


(2) They shall ensure that the child or his or her representative has access to such information,
under appropriate guidance, in so far as is permitted by the law of that State.


Article 31


Without prejudice to Article 30, personal data gathered or transmitted under the Convention, especially
data referred to in Articles 15 and 16, shall be used only for the purposes for which they were gathered
or transmitted.


Article 32


(1) No one shall derive improper financial or other gain from an activity related to an intercountry
adoption.


(2) Only costs and expenses, including reasonable professional fees of persons involved in the
adoption, may be charged or paid.


(3) The directors, administrators and employees of bodies involved in an adoption shall not receive
remuneration which is unreasonably high in relation to services rendered.


Article 33


A competent authority which finds that any provision of the Convention has not been respected or that
there is a serious risk that it may not be respected, shall immediately inform the Central Authority of its
State. This Central Authority shall be responsible for ensuring that appropriate measures are taken.


Article 34


If the competent authority of the State of destination of a document so requests, a translation certified
as being in conformity with the original must be furnished. Unless othen/vise provided, the costs of
such translation are to be borne by the prospective adoptive parents.


Article 35


The competent authorities of the Contracting States shall act expeditiously in the process of adoption.


Article 36


In relation to a State which has two or more systems of law with regard to adoption applicable in
different territorial units -


a) any reference to habitual residence in that State shall be construed as referring to habitual
residence in a territorial unit of that State;


b) any reference to the law of that State shall be construed as referring to the law in force in the
relevant territorial unit;


c) any reference to the competent authorities or to the public authorities of that State shall be
construed as referring to those authorised to act in the relevant territorial unit;


d) any reference to the accredited bodies of that State shali be construed as referring to bodies
accredited in the relevant territorial unit.







Article 37


In relation to a State which with regard to adoption has two or more systems of law applicable to
different oategorles of persons, any reference to the law of that State shall be construed as refem'ng to
the legal system specl^ed by the law of that State.


Article 38


A State within which different territorial units have their own rules of law In respect of adoption shall not
be bound to apply the Convention where a State with a unified system of law would not be bound to do
so.


Article 39


(1) The Convention does not affect any International Instrument to which Contracting States are
Parties and which contains provisions on matters govemed by the Convention, unless a
oontrary declaration Is made by the States Parties to such Instrument.


(2) Any Contracting State may enter Into agreements with one or more other Contrading States,
with a view to Improving the application of the Convention In their mutual relations. These
agreements may derogate only from the provisions of Articles 14 to 16 and 18 to 21. The States
whioh have concluded such an agreement shall transmit a copy to the depositary of the
Convention.


Article 40


No reservation to the Convention shall be permitted.


Article 41


The Convention shall apply In every case where an application pursuant to Article 14 has been
received after the Convention has entered into force in the receiving State and the State of origin.


Article 42


The Secretary General of the Hague Conference on Private International Law shall at regular Intervals
convene a Special Commission In order to review the practical operation of the Convention.


CHAPTER VII - FINAL CLAUSES


Article 43


(1) The Convention shall be open for signature by the States which were Members of the Hague
Conference on Private International Law at the time of its Seventeenth Session and by the other
States which participated in that Session.


(2) It shall be ratified, accepted or approved and the Instruments of ratification, acceptance or
approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the
Netherlands, depositary of the Convention.


Article 44


(1) Any other State may accede to the Convention after it has entered Into force In accordance with
Article 46, paragraph 1.


(2) The Instrument of accession shall be deposited with the depositary.
(3) Such accession shall have effect only as regards the relations between the acceding State and


those Contracting States which have not raised an objection to Its accession in the six months







after the receipt of the notification referred to in sub-paragraph b) of Article 48. Such an
objection may also be raised by States at the time when they ratify, accept or approve the
Convention after an accession. Any such objection shall be notified to the depositary.


Article 45


(1) If a State has two or more territorial units in which different systems of law are applicable in
relation to matters dealt with in the Convention, it may at the time of signature, ratification,
acceptance, approval or accession declare that this Convention shall extend to all its tem'torial
units or only to one or more of them and may modify this declaration by submitting another
declaration at any time.


(2) Any such declaration shall be notified to the depositary and shall state expressly the territorial
units to which the Convention applies.


(3) If a State makes no declaration under this Article, the Convention is to extend to all territorial
units of that State.


Article 46


(1) The Convention shall enter into force on the first day of the month following the expiration of
three months after the deposit of the third instrument of ratification, acceptance or approval
referred to in Article 43.


(2) Thereafter the Convention shall enter into force -
a) for each State ratifying, accepting or approving it subsequently, or acceding to it, on the


first day of the month following the expiration of three months after the deposit of its
instrument of ratification, acceptance, approval or accession;


b) for a territorial unit to which the Convention has been extended in conformity with Article
45, on the first day of the month following the expiration of three months after the
notification referred to in that Article.


Article 47


(1) A State Party to the Convention may denounce it by a notification in writing addressed to the
depositary.


(2) The denunciation takes effect on the first day of the month following the expiration of twelve
months after the notification is received by the depositary. Where a longer period for the
denunciation to take effect is specified in the notification, the denunciation takes effect upon the
expiration of such longer period after the notification is received by the depositary.


Article 48


The depositary shall notify the States Members of the Hague Conference on Private Intemational Law,
the other States which participated in the Seventeenth Session and the States which have acceded in
accordance with Article 44, of the following -
a) the signatures, ratifications, acceptances and approvals referred to in Article 43;
b) the accessions and objections raised to accessions referred to in Article 44;
c) the date on which the Convention enters into force in accordance with Article 46;
d) the declarations and designations referred to in Articles 22,23,25 and 45;
e) the agreements referred to in Article 39;
f) the denunciations referred to in Article 47.


In witness whereof the undersigned, being duly authorised thereto, have signed this Convention.


Done at The Hague, on the 29th day of May 1993, in the English and French languages, both texts
being equally authentic, in a single copy which shall be deposited in the archives of the Government of
the Kingdom of the Netherlands, and of which a certified copy shall be sent, through diplomatic
channels, to each of the States Members of the Hague Conference on Private International Law at the
date of its Seventeenth Session and to each of the other States which participated in that Session.
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The Hague Convention of 23 November 2007 on the International Recovery
of Child Support and Other Forms of Family Maintenance


Introduction


The Twenty-First Session of the Hague Conference on Private Internationai Law ciosed in
The Hague on 23 November 2007 with the signing of the Final Act of the Session/ which contains
the text of the Convention of 23 November 2007 on the International Recovery of Child Support
and Other Forms of Family Maintenance, and the Protocol of 23 November 2007 on the Law
Applicable to Maintenance Obligations. The Final Act has been signed by seventy States/ Both
of the new instruments were agreed by consensus. The completion of the two new instruments
is the culmination of work which had begun in the 1990's with two formal reviews^ of the existing
Hague Conventions concerning maintenance'^ and, of the New York Convention of 20 June 1956
on the Recovery Abroad of Maintenance.


How the Convention pursues its objectives


The object of the Convention is "to ensure the effective international recovery of child support
and other forms of family maintenance".^ The Convention pursues these objectives by a
combination of means:


an efficient and responsive system of co-operation between Contracting States in the
processing of international applications;
a requirement that Contracting States make available applications for establishment and
modification, as well as for recognition and enforcement, of maintenance decisions;
provisions which ensure effective access to cross-border maintenance procedures;
a broadly based system for the recognition and enforcement of maintenance decisions
made in Contracting States;
expedited and simplified procedures for recognition and enforcement; and
a requirement of prompt and effective enforcement.


The Convention pays attention to many practical matters that can affect the efficiency with which
international claims are pursued, for example, language requirements,® standardised forms^ and
exchange of information on national laws.® It also allows and encourages the use of new
information technologies to reduce the costs and delays which have in the past plagued
international claims. The Convention builds on the strengths of existing internationai


^ See Final Act of the Twenty-First Session, The Hague, 23 November 2007, at <www.hcch.net> under "Conventions",
then Convention #38, then "Finai Act of the Twenty-First Session".


^ Ibid.


^ Speciai Commissions of November 1995 and April 1999 on the operation of the Hague Conventions reiating to
maintenance obligations and of the New York Convention of 20 June 1956 on the Recovery Abroad of Maintenance.


^ The Hague Convention of 24 October 1956 on the law appiicabie to maintenance obligations towards children; Hague
Convention of 15 April 1958 concerning the recognition and enforcement of decisions reiating to maintenance obligations
towards children; Hague Convention of 2 October 1973 on the Recognition and Enforcement of Decisions reiating to
Maintenance Obligations; and Hague Convention of 2 October 1973 on the Law Appiicabie to Maintenance Obligations.


® Art. 1, Chapeau.


® Art. 44.


' A mandatory transmittal form wili accompany all applications under Chapter III (Art. 12(2)). Forms for the applications
themseives are recommended rather than mandatory (Art. 11(4)).


® Art. 57. See below the Pre-Convention requirements - provision of information on national laws and procedures section
of this article.
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instruments, in particular the existing Hague Conventions,^ the New York (United Nations)
Convention of 1956 on the Recovery Abroad of Maintenance, as well as several regional and
inter-state or inter-provincial instruments and arrangements.^®


Scope of the Convention


The whole of the Convention applies on a mandatory basis to child support cases. Applications
for the recognition and enforcement of spousal support when made with a claim for child support
also come within the core scope of the Convention, and all chapters of the Convention extend
to them. Other claims for the recognition and enforcement of spousal support {i.e., when not
made in conjunction with a claim for child support) come within the compulsory scope of the
Convention, but do not benefit from the provisions of Chapters II and III^^ which establish the
system of administrative co-operation via Central Authorities, and which also contain generous
provisions for assistance in child support cases (see below). In addition. Contracting States may
by declaration bring within the scope of the Convention (or any part of it) any other maintenance
obligations arising from a family relationship, parentage, marriage or affinity.^'*


The processing of applications


Most applications for child support are likely to be processed through the system of Central
Authorities established under the Convention. In many countries, the case-specific functions of
the Central Authority will be carried out by child support agencies or authorities operating
centrally or regionally. The primary role of such authorities will be to transmit and receive
applications and to initiate or facilitate the institution of proceedings.^® Other functions^' include
assistance in locating a debtor or creditor or obtaining information about the resources of either;
encouraging amicable solutions with a view to voluntary payment; facilitating ongoing
enforcement, as well as the collection and transfer of maintenance payments; assistance in
establishing parentage where necessary for support purposes; and help in obtaining any
necessary provisional measures. These functions will mostly be carried out in the context of a
specific maintenance application, but certain services {e.g., location of the debtor or assets) may
be requested in order to determine whether it is worth bringing an application.^®


Effective access to procedures


The Convention is remarkable for the emphasis which is places on "effective access" to
procedures, recognising that small financial obstacles confronting an impecunious creditor may
deter the bringing of an international claim. The provisions in the Convention, particularly with
regard to the provision of free legal assistance in child support cases, go much further than any
previous Hague Convention to ensure that the international procedures will be genuinely
accessible.^® The resource implications in Contracting States were viewed by negotiators in the
light of the considerable savings in social support costs than can accrue from the effective
enforcement of private support obligations.


' Supra, note 4.


" Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters; Council Regulation (EC)
No 44/2001 of 22 December 2000 on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and
Commercial Matters; Inter-American Convention of 15 July 1989 on support obligations; the Uniform Interstate Family
Support Act (USA) of 1996; In Canada legislation such as the Inter-Jurisdlctional Support Orders Act 2001 (Manitoba)
based on uniform legislation; Reciprocal Enforcement of Maintenance Orders (REMO).


" In the words of Art. 2(1) a), "the maintenance obligations arising from a parent-child relationship towards a person
under the age of 21." However, a Contracting State may by reservation reduce the age to 18 (Art. 2(2)).
" Art. 2(1) b).


" Art. 2(1) c).


" Art. 2(3).


" Art. 4.


" Art. 6(1).


" For the full list see Art. 6(2).


18 Art. 7.


18 See Articles 14-17.
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Recognition and enforcement of existing decisions


The bases for recognising and enforcing maintenance decisions of other Contracting States under
the Convention are broad. The habitual residence of either the respondent or the creditor in
the State of origin when proceedings were initiated, are likely to be the principal bases in
practice. A reservation in respect of creditor's jurisdiction is possible, but any State making
such a reservation will in return be obliged to recognise foreign decisions made in factual
circumstances which confer or would have conferred jurisdiction on its own authorities to award
maintenance.


The detailed procedures set out in the Convention regulating the procedure on an application for
recognition and enforcement represent a considerable advance on the 1973 Hague Convention,
in which this matter was left to be regulated largely by the law of the State addressed. It is by
now well understood that cumbersome procedures at the stage of recognition and enforcement
- including any extensive ex offtdo review - may cause serious delays and costs and place
unjustified additional burdens on a creditor. The procedure, which is set out in Article 23, limits
ex offtdo review to the ground of public policy; it rules out submissions by the parties at the
initial stage when the foreign decision is registered or declared enforceable; it allows for a
challenge by either party to the decision on registration, but within a strict time period and on
limited grounds; it also supports, as a general principle, the idea that any further appeal should
not have the effect of staying enforcement.


Because procedures whereby foreign decisions are registered for enforcement or declared
enforceable are not familiar to certain States in which applications for recognition and
enforcement go directly to the court for a decision, the Convention also provides an alternative
procedure on an application for recognition and enforcement, which Contracting States may opt
for by declaration.23 This alternative procedure is also designed to ensure that procedures are
expeditious, that the grounds on which the court addressed may review a foreign decision of its
own motion are limited, and that the onus of raising certain defences will rest on the respondent.
However, in these last two respects the alternative procedure is not as strict as the principal
procedure.


^Decisions' and ̂ maintenance arrangements'


The definition of a decision for the purposes of recognition and enforcement includes a settlement
or agreement concluded before or approved by a judicial or administrative authority. It may also
include automatic adjustment by indexation, a requirement to pay arrears, retroactive
maintenance, interest payable and a determination of costs and expenses.2'*


Moreover, the Convention provides for the recognition and enforcement of 'maintenance
arrangements',23 which include agreements as to maintenance drawn up in the form of an
authentic instrument or otherwise authenticated by, or concluded or registered or filed with a
competent authority.


Enforcement under internal law


Another traditional preserve of national or internal law into which the new Convention tentatively
advances is that of enforcement. Enforcement is to be "prompt"2® and the enforcement measures


For the full list of bases, see Art. 20.


" Art. 20(2).


" Art. 20(3).


" See Art. 24.


" Art. 19(1).


" Art. 30.


" Art. 32(2).
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made available must be "effective". The burden that Is Imposed on an applicant when a
separate application for enforcement Is required Is removed. Also, the requirements concerning
the provision by Contracting States of "effective access" to procedures (see below) extend to
enforcement procedures.


Pre-Convention requirements - provision of information on nationai laws and
procedures


An unusual feature of the Convention Is the more extensive requirements for the provision of
Information on national laws and procedures at the time of ratification or accession. The
requirement Is to provide a description of laws and procedures concerning maintenance
obligations, a description of how the newly Contracting State will meet its obligations under
Article 6 (which concerns the functions of Central Authorities), a description of how It will provide
effective access to procedures as required by Article 14, as well as a description of Its
enforcement rules and procedures. The Importance of these requirements concerning
Information provisions has been further underlined by the detailed work that has already been
carried out to develop a standardised format for the provision of such Information - the so-called
"Country Profile".^®


Conclusion


An Explanatory Report on the Convention and a Checklist on the Implementation of the
Convention have been completed and are available on the Hague Conference website. A
Practical Handbook for caseworkers under the 2007 Child Support Convention Is currently
being finalised. Work, which Is already advanced, will continue on the development of
standardised forms for applications under the Convention, and on the Country Profile
mentioned above. Work will also continue on the development of an automated case-
management system, ISupport, which will further assist cooperation, efficiency and consistency
In the processing of applications. All of this work Is being carried out with a view to exploiting
to the maximum the opportunities presented by new technologies.


Contact information:


Hague Conference on Private International Law
Permanent Bureau


6b, Churchlllplein
2517 JW The Hague
The Netherlands


telephone: +31 (0)70 363 3303
fax: +31 (0)70 360 4867
e-mail: secretarlat@hcch.net
website: httD://www.hcch.net


" Art. 34(1).


" Referred to in Art. 57(2).
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38. CONVENTION ON THE INTERNATIONAL RECOVERY
OF CHILD SUPPORT AND OTHER FORMS OF FAMILY


MAINTENANCE^


(Concluded 23 November 2007)


The States signatory to the present Convention.
Desiring to improve co-operation among States for the international recovery of child support and
other forms of family maintenance,
Aware of the need for procedures which produce results and are accessible, prompt, efficient, cost-
effective, responsive and fair.
Wishing to build upon the best features of existing Hague Conventions and other international
instruments, in particular the United Nations Convention on the Recovery Abroad of Maintenance of
20 June 1956,
Seeking to take advantage of advances in technologies and to create a flexible system which can
continue to evolve as needs change and further advances in technology create new opportunities.
Recalling that, in accordance with Articles 3 and 27 of the United Nations Convention on the Rights of
the Child of 20 November 1989,
-  in all actions concerning children the best interests of the child shall be a primary consideration,


every child has a right to a standard of living adequate for the child's physical, mental, spiritual,
moral and social development,
the parent{s) or others responsible for the child have the primary responsibility to secure, within
their abilities and financial capacities, the conditions of living necessary for the child's
development, and
States Parties should take all appropriate measures, including the conclusion of international
agreements, to secure the recovery of maintenance for the child from the parent(s) or other
responsible persons, in particular where such persons live in a State different from that of the
child.


Have resolved to conclude this Convention and have agreed upon the following provisions -


CHAPTER I - OBJECT, SCOPE AND DEFINITIONS


Article 1


Object


The object of the present Convention is to ensure the effective international recovery of child support
and other forms of family maintenance, in particular by -
a) establishing a comprehensive system of co-operation between the authorities of the


Contracting States;
b) making available applications for the establishment of maintenance decisions;
c) providing for the recognition and enforcement of maintenance decisions; and
d) requiring effective measures for the prompt enforcement of maintenance decisions.


^ This Convention, including related materials, is accessible on the website of the Hague Conference on Private
Intemational Law (www.hcch.net), under "Conventions". For the full history of the Convention, see Hague
Conference on Private Intemational Law, Proceedings of the Twenty-First Session [to be published].







Article 2


Scope


(1} This Convention shall apply -
a) to maintenance obligations arising from a parent-child relationship towards a person


under the age of 21 years;
b) to recognition and enforcement or enforcement of a decision for spousal support when


the application is made with a claim within the scope of sub-paragraph a)\ and
c) with the exception of Chapters II and III, to spousal support.


(2) Any Contracting State may reserve, in accordance with Article 62, the right to limit the
application of the Convention under sub-paragraph 1 a), to persons who have not attained the
age of 18 years. A Contracting State which makes this reservation shall not be entitled to claim
the application of the Convention to persons of the age excluded by its reservation.


(3) Any Contracting State may declare in accordance with Article 63 that it will extend the
application of the whole or any part of the Convention to any maintenance obligation arising
from a family relationship, parentage, marriage or affinity, including in particular obligations in
respect of vulnerable persons. Any such declaration shall give rise to obligations between two
Contracting States only in so far as their declarations cover the same maintenance obligations
and parts of the Convention.


(4) The provisions of this Convention shall apply to children regardless of the marital status of the
parents.


Article 3


Definitions


For the purposes of this Convention -
a) "creditor" means an individual to whom maintenance is owed or is alleged to be owed;
b) "debtor" means an individual who owes or who is alleged to owe maintenance;
c) "legal assistance" means the assistance necessary to enable applicants to know and assert


their rights and to ensure that applications are fully and effectively dealt with in the requested
State. The means of providing such assistance may include as necessary legal advice,
assistance in bringing a case before an authority, legal representation and exemption from
costs of proceedings;


d) "agreement in writing" means an agreement recorded in any medium, the information contained
in which is accessible so as to be usable for subsequent reference;


e) "maintenance arrangement" means an agreement in writing relating to the payment of
maintenance which -


i) has been formally drawn up or registered as an authentic instrument by a competent
authority; or


ii) has been authenticated by, or concluded, registered or filed with a competent authority,
and may be the subject of review and modification by a competent authority;


f) "vulnerable person" means a person who, by reason of an impairment or insufficiency of his or
her personal faculties, is not able to support him or herself.


CHAPTER II - ADMINISTRATIVE CO-OPERATION


Article 4


Designation of Central Authorities


(1) A Contracting State shall designate a Central Authority to discharge the duties that are imposed
by the Convention on such an authority.


(2) Federal States, States with more than one system of law or States having autonomous
territorial units shall be free to appoint more than one Central Authority and shall specify the
territorial or personal extent of their functions. Where a State has appointed more than one
Central Authority, it shall designate the Central Authority to which any communication may be
addressed for transmission to the appropriate Central Authority within that State.


(3) The designation of the Central Authority or Central Authorities, their contact details, and where
appropriate the extent of their functions as specified in paragraph 2, shall be communicated by
a Contracting State to the Permanent Bureau of the Hague Conference on Private International
Law at the time when the instrument of ratification or accession is deposited or when a







declaration Is submitted in accordance with Article 61. Contracting States shall promptly inform
the Permanent Bureau of any changes.


Article 5


General functions of Central Authorities


Central Authorities shall -


a) co-operate with each other and promote co-operation amongst the competent authorities in
their States to achieve the purposes of the Convention;


b) seek as far as possible solutions to difficulties which arise in the application of the Convention.


Article 6


Specific functions of Central Authorities


(1) Central Authorities shall provide assistance in relation to applications under Chapter III. In
particular they shall -
a) transmit and receive such appiications;
b) initiate or facilitate the institution of proceedings in respect of such applications.


(2) In relation to such applications they shall take all appropriate measures -
a) where the circumstances require, to provide or facilitate the provision of legal assistance;
b) to help locate the debtor or the creditor;
c) to help obtain relevant information concerning the income and, if necessary, other


financial circumstances of the debtor or creditor, including the location of assets;
d) to encourage amicable solutions with a view to obtaining voluntary payment of


maintenance, where suitable by use of mediation, conciiiation or similar processes;
e) to facilitate the ongoing enforcement of maintenance decisions, including any arrears;
f) to facilitate the collection and expeditious transfer of maintenance payments;
g) to facilitate the obtaining of documentary or other evidence;
h) to provide assistance in establishing parentage where necessary for the recovery of


maintenance;
i) to initiate or facilitate the institution of proceedings to obtain any necessary provisional


measures that are territorial in nature and the purpose of which is to secure the outcome
of a pending maintenance application;


j) to facilitate service of documents.
(3) The functions of the Central Authority under this Article may, to the extent permitted under the


law of its State, be performed by public bodies, or other bodies subject to the supervision of the
competent authorities of that State. The designation of any such public bodies or other bodies,
as well as their contact details and the extent of their functions, shall be communicated by a
Contracting State to the Permanent Bureau of the Hague Conference on Private International
Law. Contracting States shall promptly inform the Permanent Bureau of any changes.


(4) Nothing in this Article or Article 7 shall be interpreted as imposing an obligation on a Central
Authority to exercise powers that can be exercised only by Judicial authorities under the law of
the requested State.


Article 7


Requests for specific measures


(1) A Central Authority may make a request, supported by reasons, to another Central Authority to
take appropriate specific measures under Article 6(2) b), c), g), h), i) andj) when no application
under Article 10 is pending. The requested Central Authority shall take such measures as are
appropriate if satisfied that they are necessary to assist a potential applicant in making an
application under Article 10 or in determining whether such an application should be initiated.


(2) A Central Authority may also take specific measures on the request of another Central Authority
in relation to a case having an international element conceming the recovery of maintenance
pending in the requesting State.







Article 8


Central Authority costs


(1) Each Central Authority shall bear its own costs in applying this Convention.
(2) Central Authorities may not impose any charge on an applicant for the provision of their


services under the Convention save for exceptional costs arising from a request for a specific
measure under Article 7.


(3) The requested Central Authority may not recover the costs of the services referred to in
paragraph 2 without the prior consent of the applicant to the provision of those services at such
cost.


CHAPTER III - APPLICATIONS THROUGH CENTRAL AUTHORITIES


Article 9


Application through Central Authorities


An application under this Chapter shall be made through the Central Authority of the Contracting
State in which the applicant resides to the Central Authority of the requested State. For the purpose of
this provision, residence excludes mere presence.


Article 10


Available applications


(1) The following categories of application shall be available to a creditor in a requesting State
seeking to recover maintenance under this Convention -
a) recognition or recognition and enforcement of a decision;
b) enforcement of a decision made or recognised in the requested State;
c) establishment of a decision in the requested State where there is no existing decision,


including where necessary the establishment of parentage;
d) establishment of a decision in the requested State where recognition and enforcement of


a decision is not possible, or is refused, because of the lack of a basis for recognition
and enforcement under Article 20, or on the grounds specified in Article 22 b) or e^;


e) modification of a decision made in the requested State;
f) modification of a decision made in a State other than the requested State.


(2) The following categories of application shall be available to a debtor in a requesting State
against whom there is an existing maintenance decision -
a) recognition of a decision, or an equivalent procedure leading to the suspension, or


limiting the enforcement, of a previous decision in the requested State;
b) modification of a decision made in the requested State;
c) modification of a decision made in a State other than the requested State.


(3) Save as otherwise provided in this Convention, the applications in paragraphs 1 and 2 shall be
determined under the law of the requested State, and applications in paragraphs 1 c)\of) and
2 b) and c) shall be subject to the jurisdictional rules applicable in the requested State.


Article 11


Application contents


(1) All applications under Article 10 shall as a minimum include -
a) a statement of the nature of the application or applications;
b) the name and contact details, including the address and date of birth of the applicant;
c) the name and, if known, address and date of birth of the respondent;
d) the name and date of birth of any person for whom maintenance is sought;
e) the grounds upon which the application is based;
f) in an application by a creditor, information concerning where the maintenance payment


should be sent or electronically transmitted;
g) save in an application under Article 10(1) a) and (2) a), any information or document


specified by declaration in accordance with Article 63 by the requested State;
h) the name and contact details of the person or unit from the Central Authority of the


requesting State responsible for processing the application.







(2) As appropriate, and to the extent known, the application shall in addition in particular include -
a) the financial circumstances of the creditor;
b) the financial circumstances of the debtor, including the name and address of the


employer of the debtor and the nature and location of the assets of the debtor;
c) any other information that may assist with the location of the respondent.


(3) The application shall be accompanied by any necessary supporting information or
documentation including documentation concerning the entitlement of the applicant to free legal
assistance, in the case of applications under Article 10(1) a) and (2) a), the application shall be
accompanied only by the documents listed in Article 25.


(4) An application under Article 10 may be made in the form recommended and published by the
Hague Conference on Private Intemational Law.


Article 12


Transmission, receipt and processing of applications and
cases through Central Authorities


(1) The Central Authority of the requesting State shall assist the applicant in ensuring that the
application is accompanied by all the information and documents known by it to be necessary
for consideration of the application.


(2) The Central Authority of the requesting State shall, when satisfied that the application complies
with the requirements of the Convention, transmit the application on behalf of and with the
consent of the applicant to the Central Authority of the requested State. The application shall be
accompanied by the transmittal form set out in Annex 1. The Central Authority of the requesting
State shall, when requested by the Central Authority of the requested State, provide a complete
copy certified by the competent authority in the State of origin of any document specified under
Articles 16(3), 25(1) a), b) and d) and (3) b) and 30(3).


(3) The requested Central Authority shall, within six weeks from the date of receipt of the
application, acknowledge receipt in the form set out in Annex 2, and inform the Central
Authority of the requesting State what initial steps have been or will be taken to deal with the
application, and may request any further necessary documents and information. Within the
same six-week period, the requested Central Authority shall provide to the requesting Central
Authority the name and contact details of the person or unit responsible for responding to
inquiries regarding the progress of the application.


(4) Within three months after the acknowledgement, the requested Central Authority shall inform
the requesting Central Authority of the status of the application.


(5) Requesting and requested Central Authorities shali keep each other informed of -
a) the person or unit responsible for a particular case;
b) the progress of the case,
and shall provide timely responses to enquiries.


(6) Central Authorities shall process a case as quickly as a proper consideration of the issues will
allow.


(7) Central Authorities shail employ the most rapid and efficient means of communication at their
disposal.


(8) A requested Central Authority may refuse to process an application only if it is manifest that the
requirements of the Convention are not fulfilied. In such case, that Central Authority shall
promptly inform the requesting Central Authority of its reasons for refusal.


(9) The requested Central Authority may not reject an application solely on the basis that additional
documents or information are needed. However, the requested Central Authority may ask the
requesting Central Authority to provide these additional documents or information. If the
requesting Central Authority does not do so within three months or a longer period specified by
the requested Central Authority, the requested Central Authority may decide that it will no
longer process the application. In this case, it shall inform the requesting Central Authority of
this decision.


Article 13


Means of communication


Any application made through Central Authorities of the Contracting States in accordance with this
Chapter, and any document or information appended thereto or provided by a Central Authority, may
not be challenged by the respondent by reason only of the medium or means of communication
employed between the Central Authorities concerned.







Article 14


Effective access to procedures


(1) The requested State shall provide applicants with effective access to procedures, including
enforcement and appeal procedures, arising from applications under this Chapter.


(2) To provide such effective access, the requested State shall provide free legal assistance in
accordance with Articles 14 to 17 unless paragraph 3 applies.


(3) The requested State shall not be obliged to provide such free legal assistance if and to the
extent that the procedures of that State enable the applicant to make the case without the need
for such assistance, and the Central Authority provides such services as are necessary free of
charge.


(4) Entitlements to free legal assistance shall not be less than those available in equivalent
domestic cases.


(5) No security, bond or deposit, however described, shall be required to guarantee the payment of
costs and expenses in proceedings under the Convention.


Article 15


Free legal assistance for child support applications


(1) The requested State shall provide free legal assistance in respect of all applications by a
creditor under this Chapter conceming maintenance obligations arising from a parent-child
relationship towards a person under the age of 21 years.


(2) Notwithstanding paragraph 1, the requested State may. In relation to applications other than
those under Article 10(1) a) and b) and the cases covered by Article 20(4), refuse free legal
assistance if it considers that, on the merits, the application or any appeal Is manifestly
unfounded.


Article 16


Declaration to permit use of child-centred means test


(1) Notwithstanding Article 15(1), a State may declare, in accordance with Article 63, that it will
provide free legal assistance in respect of applications other than under Article 10(1) a) and b)
and the cases covered by Article 20(4), subject to a test based on an assessment of the means
of the child.


(2) A State shall, at the time of making such a declaration, provide information to the Permanent
Bureau of the Hague Conference on Private International Law conceming the manner in which
the assessment of the child's means will be carried out, including the financial criteria which
would need to be met to satisfy the test.


(3) An application referred to in paragraph 1, addressed to a State which has made the declaration
referred to in that paragraph, shall include a formal attestation by the applicant stating that the
child's means meet the criteria referred to in paragraph 2. The requested State may only
request further evidence of the child's means if it has reasonable grounds to believe that the
information provided by the applicant is inaccurate.


(4) If the most favourable legal assistance provided for by the law of the requested State in respect
of applications under this Chapter concerning maintenance obligations arising from a parent-
child relationship towards a child is more favourable than that provided for under paragraphs 1
to 3, the most favourable legal assistance shall be provided.


Article 17


Applications not qualifying under Article 15 or Article 16


In the case of all applications under this Convention other than those under Article 15 or Article 16 -
a) the provision of free legal assistance may be made subject to a means or a merits test;
b) an applicant, who in the State of origin has benefited from free legal assistance, shall be


entitled, in any proceedings for recognition or enforcement, to benefit, at least to the same
extent, from free legal assistance as provided for by the law of the State addressed under the
same circumstances.







CHAPTER IV - RESTRICTIONS ON BRINGING PROCEEDINGS


Article 18


Limit on proceedings


(1) Where a decision is made in a Contracting State where the creditor is habitually resident,
proceedings to modify the decision or to make a new decision cannot be brought by the debtor
in any other Contracting State as long as the creditor remains habitually resident in the State
where the decision was made.


(2) Paragraph 1 shall not apply -
a) where, except in disputes relating to maintenance obligations in respect of children, there


is agreement in writing between the parties to the jurisdiction of that other Contracting
State;


b) where the creditor submits to the jurisdiction of that other Contracting State either
expressly or by defending on the merits of the case without objecting to the jurisdiction at
the first available opportunity;


c) where the competent authority in the State of origin cannot, or refuses to, exercise
jurisdiction to modify the decision or make a new decision; or


d) where the decision made in the State of origin cannot be recognised or declared
enforceable in the Contracting State where proceedings to modify the decision or make a
new decision are contemplated.


CHAPTER V- RECOGNITION AND ENFORCEMENT


Article 19


Scope of the Chapter


(1) This Chapter shall apply to a decision rendered by a judicial or administrative authority in
respect of a maintenance obligation. The term "decision" also includes a settlement or
agreement concluded before or approved by such an authority. A decision may include
automatic adjustment by indexation and a requirement to pay arrears, retroactive maintenance
or interest and a determination of costs or expenses.


(2) if a decision does not relate solely to a maintenance obligation, the effect of this Chapter is
limited to the parts of the decision which concern maintenance obligations.


(3) For the purpose of paragraph 1, "administrative authority" means a public body whose
decisions, under the law of the State where it is established -
a) may be made the subject of an appeal to or review by a judicial authority; and
b) have a similar force and effect to a decision of a judicial authority on the same matter.


(4) This Chapter also applies to maintenance arrangements in accordance with Article 30.
(5) The provisions of this Chapter shall apply to a request for recognition and enforcement made


directly to a competent authority of the State addressed in accordance with Article 37.


Article 20


Bases for recognition and enforcement


(1) A decision made in one Contracting State ("the State of origin") shall be recognised and
enforced in other Contracting States if-
a) the respondent was habitually resident in the State of origin at the time proceedings were


instituted;
b) the respondent has submitted to the jurisdiction either expressly or by defending on the


merits of the case without objecting to the jurisdiction at the first available opportunity;
c) the creditor was habitually resident in the State of origin at the time proceedings were


instituted;
d) the child for whom maintenance was ordered was habitually resident in the State of


origin at the time proceedings were instituted, provided that the respondent has lived with
the child in that State or has resided in that State and provided support for the child
there;







e) except in disputes relating to maintenance obligations in respect of children, there has
been agreement to the jurisdiction in writing by the parties; or


Q  the decision was made by an authority exercising Jurisdiction on a matter of personal
status or parental responsibility, unless that jurisdiction was based solely on the
nationality of one of the parties.


(2) A Contracting State may make a reservation, in accordance with Article 62, in respect of
paragraph 1 c), e) or f).


(3) A Contracting State making a reservation under paragraph 2 shall recognise and enforce a
decision if its law would in similar factual circumstances confer or would have conferred
jurisdiction on its authorities to make such a decision.


(4) A Contracting State shall, if recognition of a decision is not possible as a result of a reservation
under paragraph 2, and if the debtor is habitually resident in that State, take all appropriate
measures to establish a decision for the benefit of the creditor. The preceding sentence shall
not apply to direct requests for recognition and enforcement under Article 19(5) or to claims for
support referred to in Article 2(1) b).


(5) A decision in favour of a child under the age of 18 years which cannot be recognised by virtue
only of a reservation in respect of paragraph 1 c), e) or f) shall be accepted as establishing the
eligibility of that child for maintenance in the State addressed.


(6) A decision shall be recognised only if it has effect in the State of origin, and shall be enforced
only if it is enforceable in the State of origin.


Article 21


Severability and partial recognition and enforcement


(1) If the State addressed is unable to recognise or enforce the whole of the decision, it shall
recognise or enforce any severable part of the decision which can be so recognised or
enforced.


(2) Partial recognition or enforcement of a decision can always be applied for.


Article 22


Grounds for refusing recognition and enforcement


Recognition and enforcement of a decision may be refused if -
a) recognition and enforcement of the decision is manifestly incompatible with the public policy


{"ordre public") of the State addressed;
b) the decision was obtained by fraud In connection with a matter of procedure;
c) proceedings between the same parties and having the same purpose are pending before an


authority of the State addressed and those proceedings were the first to be Instituted;
d) the decision is incompatible with a decision rendered between the same parties and having the


same purpose, either in the State addressed or in another State, provided that this latter
decision fulfils the conditions necessary for its recognition and enforcement in the State
addressed;


e) in a case where the respondent has neither appeared nor was represented in proceedings in
the State of origin -
I) when the law of the State of origin provides for notice of proceedings, the respondent did


not have proper notice of the proceedings and an opportunity to be heard; or
li) when the law of the State of origin does not provide for notice of the proceedings, the


respondent did not have proper notice of the decision and an opportunity to challenge or
appeal it on fact and law; or


9  the decision was made in violation of Article 18.


Article 23


Procedure on an application for recognition and enforcement


(1) Subject to the provisions of the Convention, the procedures for recognition and enforcement
shall be governed by the law of the State addressed.


(2) Where an application for recognition and enforcement of a decision has been made through
Central Authorities in accordance with Chapter III, the requested Central Authority shall
promptly either -







a) refer the application to the competent authority which shall without delay declare the
decision enforceable or register the decision for enforcement: or


b) if it is the competent authority take such steps itself.
(3) Where the request is made directly to a competent authority In the State addressed In


accordance with Article 19(5), that authority shall without delay declare the decision
enforceable or register the decision for enforcement.


(4) A declaration or registration may be refused only on the ground set out in Article 22 a). At this
stage neither the applicant nor the respondent is entitled to make any submissions.


(5) The applicant and the respondent shall be promptly notified of the declaration or registration,
made under paragraphs 2 and 3, or the refusal thereof in accordance with paragraph 4, and
may bring a challenge or appeal on fact and on a point of law.


(6) A challenge or an appeal is to be lodged within 30 days of notification under paragraph 5. If the
contesting party is not resident in the Contracting State in which the declaration or registration
was made or refused, the challenge or appeal shall be lodged within 60 days of notification.


(7) A challenge or appeal may be founded only on the following -
a) the grounds for refusing recognition and enforcement set out in Article 22;
b) the bases for recognition and enforcement under Article 20;
c) the authenticity or integrity of any document transmitted in accordance with Article 25(1)


a), b) or d) or (3) b).
(8) A challenge or an appeal by a respondent may also be founded on the fulfilment of the debt to


the extent that the recognition and enforcement relates to payments that fell due in the past.
(9) The applicant and the respondent shall be promptly notified of the decision following the


challenge or the appeal.
(10) A further appeal, if permitted by the law of the State addressed, shall not have the effect of


staying the enforcement of the decision unless there are exceptional circumstances.
(11) In taking any decision on recognition and enforcement, including any appeal, the competent


authority shall act expeditiously.


Article 24


Alternative procedure on an application for
recognition and enforcement


(1) Notwithstanding Article 23(2) to (11), a State may declare, in accordance with Article 63, that it
will apply the procedure for recognition and enforcement set out in this Article.


(2) Where an application for recognition and enforcement of a decision has been made through
Central Authorities in accordance with Chapter III, the requested Central Authority shall
promptly either -
a) refer the application to the competent authority which shall decide on the application for


recognition and enforcement; or
b) if it is the competent authority, take such a decision itself.


(3) A decision on recognition and enforcement shall be given by the competent authority after the
respondent has been duly and promptly notified of the proceedings and both parties have been
given an adequate opportunity to be heard.


(4) The competent authority may review the grounds for refusing recognition and enforcement set
out in Article 22 a), c) and d) of its own motion. It may review any grounds listed in Articles 20,
22 and 23(7) c) if raised by the respondent or if concerns relating to those grounds arise from
the face of the documents submitted in accordance with Article 25.


(5) A refusal of recognition and enforcement may also be founded on the fulfilment of the debt to
the extent that the recognition and enforcement relates to payments that fell due in the past.


(6) Any appeal, if permitted by the law of the State addressed, shall not have the effect of staying
the enforcement of the decision unless there are exceptional circumstances.


(7) In taking any decision on recognition and enforcement, including any appeal, the competent
authority shall act expeditiously.


Article 25


Documents


(1) An application for recognition and enforcement under Article 23 or Article 24 shall be
accompanied by the following -
a) a complete text of the decision;
b) a document stating that the decision is enforceable in the State of origin and, in the case







of a decision by an administrative authority, a document stating that the requirements of
Article 19(3) are met unless that State has specified In accordance with Article 57 that
decisions of its administrative authorities always meet those requirements;


c) if the respondent did not appear and was not represented in the proceedings in the State
of origin, a document or documents attesting, as appropriate, either that the respondent
had proper notice of the proceedings and an oppottunity to be heard, or that the
respondent had proper notice of the decision and the opportunity to challenge or appeal
it on fact and law;


d) where necessary, a document showing the amount of any arrears and the date such
amount was calculated;


e) where necessary, in the case of a decision providing for automatic adjustment by
indexation, a document providing the information necessary to make the appropriate
calculations;


f) where necessary, documentation showing the extent to which the applicant received free
legal assistance in the State of origin.


(2) Upon a challenge or appeal under Article 23(7) c) or upon request by the competent authority in
the State addressed, a complete copy of the document concerned, certified by the competent
authority in the State of origin, shall be provided promptly -
a) by the Central Authority of the requesting State, where the application has been made in


accordance with Chapter III;
b) by the applicant, where the request has been made directly to a competent authority of


the State addressed.


(3) A Contracting State may specify in accordance with Article 57 -
a) that a complete copy of the decision certified by the competent authority in the State of


origin must accompany the application;
b) circumstances in which it will accept, in lieu of a complete text of the decision, an


abstract or extract of the decision drawn up by the competent authority of the State of
origin, which may be made in the form recommended and published by the Hague
Conference on Private International Law; or


c) that it does not require a document stating that the requirements of Article 19(3) are met.


Article 26


Procedure on an application for recognition


This Chapter shall apply mutatis mutandis to an application for recognition of a decision, save that the
requirement of enforceability is replaced by the requirement that the decision has effect in the State of
origin.


Article 27


Findings of fact


Any competent authority of the State addressed shall be bound by the findings of fact on which the
authority of the State of origin based its jurisdiction.


Article 28


No review of the merits


There shall be no review by any competent authority of the State addressed of the merits of a
decision.


Article 29


Physical presence of the child or the applicant not required


The physical presence of the child or the applicant shall not be required in any proceedings in the
State addressed under this Chapter.







Article 30


Maintenance arrangements


(1) A maintenance arrangement made in a Contracting State shall be entitled to recognition and
enforcement as a decision under this Chapter provided that it is enforceable as a decision in
the State of origin.


(2) For the purpose of Article 10(1) a) and b) and {2) a), the term "decision" includes a
maintenance arrangement.


(3) An application for recognition and enforcement of a maintenance arrangement shall be
accompanied by the following -
a) a complete text of the maintenance arrangement; and
b) a document stating that the particular maintenance arrangement is enforceable as a


decision in the State of origin.
(4) Recognition and enforcement of a maintenance arrangement may be refused if -


a) the recognition and enforcement is manifestly incompatible with the public policy of the
State addressed;


b) the maintenance arrangement was obtained by fraud or falsification;
c) the maintenance arrangement is incompatible with a decision rendered between the


same parties and having the same purpose, either in the State addressed or in another
State, provided that this latter decision fulfils the conditions necessary for its recognition
and enforcement in the State addressed.


(5) The provisions of this Chapter, with the exception of Articles 20, 22, 23(7) and 25(1) and (3),
shall apply mutatis mutandis to the recognition and enforcement of a maintenance arrangement
save that -


a) a declaration or registration in accordance with Article 23(2) and (3) may be refused only
on the ground set out in paragraph 4 a)-,


b) a challenge or appeal as referred to in Article 23(6) may be founded only on the
following -
I) the grounds for refusing recognition and enforcement set out in paragraph 4;
II) the authenticity or integrity of any document transmitted in accordance with


paragraph 3;
c) as regards the procedure under Article 24(4), the competent authority may review of its


own motion the ground for refusing recognition and enforcement set out in paragraph
4 a) of this Article. It may review all grounds listed in paragraph 4 of this Article and the
authenticity or integrity of any document transmitted in accordance with paragraph 3 if
raised by the respondent or if concerns relating to those grounds arise from the face of
those documents.


(6) Proceedings for recognition and enforcement of a maintenance arrangement shall be
suspended if a challenge concerning the arrangement is pending before a competent authority
of a Contracting State.


(7) A State may declare, in accordance with Article 63, that applications for recognition and
enforcement of a maintenance arrangement shall only be made through Central Authorities.


(8) A Contracting State may, in accordance with Article 62, resen/e the right not to recognise and
enforce a maintenance arrangement.


Article 31


Decisions produced by the combined effect
of provisional and confirmation orders


Where a decision is produced by the combined effect of a provisional order made in one State and an
order by an authority in another State ("the confirming State") confirming the provisional order
ed each of those States shall be deemed for the purposes of this Chapter to be a State of origin;
b) the requirements of Article 22 e) shall be met if the respondent had proper notice of the


proceedings in the confirming State and an opportunity to oppose the confirmation of the
provisional order;


c) the requirement of Article 20(6) that a decision be enforceable in the State of origin shall be met
if the decision is enforceable in the confirming State; and


d) Article 18 shall not prevent proceedings for the modification of the decision being commenced
in either State.







CHAPTER VI - ENFORCEMENT BY THE STATE ADDRESSED


Article 32


Enforcement under Internal law


(1) Subject to the provisions of this Chapter, enforcement shall take place in accordance with the
law of the State addressed.


(2) Enforcement shall be prompt.
(3) In the case of applications through Central Authorities, where a decision has been declared


enforceable or registered for enforcement under Chapter V, enforcement shall proceed without
the need for further action by the applioant.


(4) Effect shall be given to any rules applicable in the State of origin of the decision relating to the
duration of the maintenance obligation.


(5) Any limitation on the period for which arrears may be enforced shall be determined either by
the law of the State of origin of the decision or by the law of the State addressed, whichever
provides for the longer limitation period.


Article 33


Non-discrimination


The State addressed shall provide at least the same range of enforcement methods for oases under
the Convention as are available in domestic cases.


Article 34


Enforcement measures


(1) Contracting States shall make available in intemal law effective measures to enforce decisions
under this Convention.


(2) Such measures may include -
a) wage withholding;
b) garnishment from bank accounts and other sources;
c) deductions from social security payments;
d) lien on or forced sale of property;
e) tax refund withholding;
f) withholding or attachment of pension benefits;
g) oredit bureau reporting;
h) denial, suspension or revocation of various licenses (for example, driving licenses);
i) the use of mediation, conciliation or similar processes to bring about voluntary


compliance.


Article 35


Transfer of funds


(1) Contracting States are encouraged to promote, including by means of international
agreements, the use of the most cost-effective and efficient methods available to transfer funds
payable as maintenance.


(2) A Contracting State, under whose law the transfer of funds is restricted, shall accord the
highest priority to the transfer of funds payable under this Convention.


CHAPTER VII - PUBLIC BODIES


Article 36


Public bodies as applicants


(1) For the purposes of applications for recognition and enforcement under Article 10(1) a) and b)
and cases covered by Article 20(4), "creditor" includes a public body acting in place of an
individual to whom maintenance is owed or one to which reimbursement is owed for benefits







provided in place of maintenance.
(2) The right of a public body to act in place of an individual to whom maintenance is owed or to


seek reimbursement of benefits provided to the creditor in place of maintenance shail be
govemed by the law to which the body is subject.


(3) A public body may seek recognition or claim enforcement of -
a) a decision rendered against a debtor on the application of a public body which claims


payment of benefits provided in place of maintenance;
b) a decision rendered between a creditor and debtor to the extent of the benefits provided


to the creditor in place of maintenance.
(4) The public body seeking recognition or claiming enforcement of a decision shall upon request


furnish any document necessary to establish its right under paragraph 2 and that benefits have
been provided to the creditor.


CHAPTER VIII - GENERAL PROVISIONS


Article 37


Direct requests to competent authorities


(1) The Convention shall not exclude the possibility of recourse to such procedures as may be
available under the intemal law of a Contracting State ailowing a person (an applicant) to seise
directly a competent authority of that State in a matter govemed by the Convention including,
subject to Article 18, for the purpose of having a maintenance decision established or modified.


(2) Articles 14(5) and Mb) and the provisions of Chapters V, VI, VII and this Chapter, with the
exception of Articles 40(2), 42, 43(3), 44(3), 45 and 55, shall apply in relation to a request for
recognition and enforcement made directly to a competent authority in a Contracting State.


(3) For the purpose of paragraph 2, Article 2(1) a) shall apply to a decision granting maintenance
to a vulnerable person over the age specified in that sub-paragraph where such decision was
rendered before the person reached that age and provided for maintenance beyond that age by
reason of the impairment.


Article 38


Protection of personal data


Personal data gathered or transmitted under the Convention shall be used only for the purposes for
which they were gathered or transmitted.


Article 39


Confidentiality


Any authority processing information shall ensure its confidentiality in accordance with the law of its
State.


Article 40


Non-disclosure of information


(1) An authority shall not disclose or confirm information gathered or transmitted in application of
this Convention if it determines that to do so could jeopardise the health, safety or liberty of a
person.


(2) A determination to this effect made by one Central Authority shall be taken into account by
another Central Authority, in particular in cases of family violence.


(3) Nothing in this Article shall impede the gathering and transmitting of information by and
between authorities in so far as necessary to carry out the obligations under the Convention.


Article 41


No legalisation


No legalisation or similar formality may be required in the context of this Convention.







Article 42


Power of attorney


The Central Authority of the requested State may require a power of attorney from the applicant only if
it acts on his or her behalf in judicial proceedings or before other authorities, or in order to designate a
representative so to act.


Article 43


Recovery of costs


(1) Recovery of any costs incurred in the application of this Convention shall not take precedence
over the recovery of maintenance.


(2) A State may recover costs from an unsuccessful party.
(3) For the purposes of an application under Article 10(1) b) to recover costs from an unsuccessful


party in accordance with paragraph 2, the term "creditor" in Article 10(1) shall include a State.
(4) This Article shall be without prejudice to Article 8.


Article 44


Language requirements


(1) Any application and related documents shall be in the original language, and shall be
accompanied by a translation into an official language of the requested State or another
language which the requested State has indicated, by way of declaration in accordance with
Article 63, it will accept, unless the competent authority of that State dispenses with translation.


(2) A Contracting State which has more than one official language and cannot, for reasons of
internal law, accept for the whole of its territory documents in one of those languages shall, by
declaration in accordance with Article 63, specify the language in which such documents or
translations thereof shall be drawn up for submission in the specified parts of its territory.


(3) Unless otherwise agreed by the Central Authorities, any other communications between such
Authorities shall be in an official language of the requested State or in either English or French.
However, a Contracting State may, by making a reservation in accordance with Article 62,
object to the use of either English or French.


Article 45


Means and costs of translation


(1) In the case of applications under Chapter III, the Central Authorities may agree in an individual
case or generally that the translation into an official language of the requested State may be
made in the requested State from the original language or from any other agreed language. If
there is no agreement and it is not possible for the requesting Central Authority to comply with
the requirements of Article 44(1) and (2), then the application and related documents may be
transmitted with translation into English or French for further translation into an official language
of the requested State.


(2) The cost of translation arising from the application of paragraph 1 shall be borne by the
requesting State unless otherwise agreed by Central Authorities of the States concerned.


(3) Notwithstanding Article 8, the requesting Central Authority may charge an applicant for the
costs of translation of an application and related documents, except in so far as those costs
may be covered by its system of legal assistance.


Article 46


Non-unified legal systems - interpretation


(1) In relation to a State in which two or more systems of law or sets of rules of law with regard to
any matter dealt with in this Convention apply in different territorial units -
a) any reference to the law or procedure of a State shall be construed as referring, where


appropriate, to the law or procedure in force in the relevant territorial unit;
b) any reference to a decision established, recognised, recognised and enforced, enforced


or modified in that State shall be construed as referring, where appropriate, to a decision







established, recognised, recognised and enforced, enforced or modified In the relevant
territorial unit;


c) any reference to a judicial or administrative authority In that State shall be construed as
referring, where appropriate, to a Judicial or administrative authority In the relevant
territorial unit;


d) any reference to competent authorities, public bodies, and other bodies of that State,
other than Central Authorities, shall be construed as referring, where appropriate, to
those authorised to act In the relevant territorial unit;


e) any reference to residence or habitual residence In that State shall be construed as
referring, where appropriate, to residence or habitual residence In the relevant territorial
unit;


f) any reference to location of assets In that State shall be construed as referring, where
appropriate, to the location of assets In the relevant territorial unit;


g) any reference to a reciprocity arrangement In force In a State shall be construed as
referring, where appropriate, to a reciprocity arrangement In force In the relevant
territorial unit;


h) any reference to free legal assistance In that State shall be construed as referring, where
appropriate, to free legal assistance In the relevant territorial unit;


i) any reference to a maintenance arrangement made In a State shall be construed as
referring, where appropriate, to a maintenance arrangement made In the relevant
territorial unit;


j) any reference to recovery of costs by a State shall be construed as referring, where
appropriate, to the recovery of costs by the relevant territorial unit.


(2) This Article shall not apply to a Regional Economic Integration Organisation.


Article 47


Non-unlfled legal systems - substantive rules


(1) A Contracting State with two or more territorial units In which different systems of law apply
shall not be bound to apply this Convention to situations which Involve solely such different
territorial units.


(2) A competent authority In a territorial unit of a Contracting State with two or more territorial units
In which different systems of law apply shall not be bound to recognise or enforce a decision
from another Contracting State solely because the decision has been recognised or enforced In
another territorial unit of the same Contracting State under this Convention.


(3) This Article shall not apply to a Regional Economic Integration Organisation.


Article 48


Co-ordination with prior Hague Maintenance Conventions


In relations between the Contracting States, this Convention replaces, subject to Article 56(2), the
Hague Convention of 2 October 1973 on the Recognition and Enforcement of Decisions Relating to
Maintenance Obligations and the Hague Convention of 15 April 1958 concerning the recognition and
enforcement of decisions relating to maintenance obligations towards children In so far as their scope
of application as between such States coincides with the scope of application of this Convention.


Article 49


Co-ordination with the 1956 New York Convention


In relations between the Contracting States, this Convention replaces the United Nations Convention
on the Recovery Abroad of Maintenance of 20 June 1956, In so far as Its scope of application as
between such States coincides with the scope of application of this Convention.


Article 50


Relationship with prior Hague Conventions on service of documents
and taking of evidence


This Convention does not affect the Hague Convention of 1 March 1954 on civil procedure, the Hague
Convention of 15 November 1965 on the Sen/ice Abroad of Judicial and Extrajudicial Documents in







Civil or Commercial Matters and the Hague Convention of 18 March 1970 on the Taldng of Evidence
Abroad in Civil or Commercial Matters.


Article 51


Co-ordination of instruments and supplementary agreements


(1) This Convention does not affect any international instrument conciuded before this Convention
to which Contracting States are Parties and which contains provisions on matters govemed by
this Convention.


(2) Any Contracting State may conclude with one or more Contracting States agreements, which
contain provisions on matters governed by the Convention, with a view to improving the
application of the Convention between or among themselves, provided that such agreements
are consistent with the objects and purpose of the Convention and do not affect, in the
relationship of such States with other Contracting States, the application of the provisions of the
Convention. The States which have concluded such an agreement shall transmit a copy to the
depositary of the Convention.


(3) Paragraphs 1 and 2 shall also apply to reciprocity arrangements and to uniform laws based on
special ties between the States concerned.


(4) This Convention shall not affect the application of instruments of a Regional Economic
Integration Organisation that is a Party to this Convention, adopted after the conclusion of the
Convention, on matters governed by the Convention provided that such instruments do not
affect, in the relationship of Member States of the Regional Economic Integration Organisation
with other Contracting States, the application of the provisions of the Convention. As concems
the recognition or enforcement of decisions as between Member States of the Regional
Economic Integration Organisation, the Convention shall not affect the rules of the Regional
Economic Integration Organisation, whether adopted before or after the conclusion of the
Convention.


Article 52


Most effective rule


(1) This Convention shall not prevent the application of an agreement, arrangement or international
instrument in force between the requesting State and the requested State, or a reciprocity
arrangement in force in the requested State that provides for -
a) broader bases for recognition of maintenance decisions, without prejudice to Article 22 Q


of the Convention:
b) simplified, more expeditious procedures on an application for recognition or recognition


and enforcement of maintenance decisions;
c) more beneficial legal assistance than that provided for under Articles 14 to 17; or
d) procedures permitting an applicant from a requesting State to make a request directiy to


the Central Authority of the requested State.
(2) This Convention shall not prevent the application of a law in force in the requested State that


provides for more effective rules as referred to in paragraph 1 a) to c). However, as regards
simplified, more expeditious procedures referred to in paragraph 1 b), they must be compatible
with the protection offered to the parties under Articles 23 and 24, in particular as regards the
rights of the parties to be duly notified of the proceedings and be given adequate opportunity to
be heard and as regards the effects of any challenge or appeal.


Article 53


Uniform interpretation


In the interpretation of this Convention, regard shall be had to its international character and to the
need to promote uniformity in its application.


Article 54


Review of practical operation of the Convention


(1) The Secretary General of the Hague Conference on Private International Law shall at regular
intervals convene a Special Commission in order to review the practical operation of the







Convention and to encourage the development of good practices under the Convention.
(2) For the purpose of such review, Contracting States shall co-operate with the Permanent


Bureau of the Hague Conference on Private International Law in the gathering of information,
including statistics and case law, concerning the practical operation of the Convention.


Article 55


Amendment of forms


(1) The forms annexed to this Convention may be amended by a decision of a Special
Commission convened by the Secretary General of the Hague Conference on Private
International Law to which all Contracting States and all Members shall be invited. Notice of the
proposal to amend the forms shall be included in the agenda for the meeting.


(2) Amendments adopted by the Contracting States present at the Special Commission shall come
into force for all Contracting States on the first day of the seventh calendar month after the date
of their communication by the depositary to all Contracting States.


(3) During the period provided for in paragraph 2 any Contracting State may by notification in
writing to the depositary make a reservation, in accordance with Article 62, with respect to the
amendment. The State making such reservation shail, until the reservation is withdrawn, be
treated as a State not Party to the present Convention with respect to that amendment.


Article 56


Transitional provisions


(1) The Convention shall apply in every case where -
a) a request pursuant to Article 7 or an application pursuant to Chapter III has been


received by the Central Authority of the requested State after the Convention has
entered into force between the requesting State and the requested State;


b) a direct request for recognition and enforcement has been received by the competent
authority of the State addressed after the Convention has entered into force between the
State of origin and the State addressed.


(2) With regard to the recognition and enforcement of decisions between Contracting States to this
Convention that are also Parties to either of the Hague Maintenance Conventions mentioned in
Article 48, if the conditions for the recognition and enforcement under this Convention prevent
the recognition and enforcement of a decision given in the State of origin before the entry into
force of this Convention for that State, that would otherwise have been recognised and
enforced under the terms of the Convention that was in effect at the time the decision was
rendered, the conditions of that Convention shall apply.


(3) The State addressed shall not be bound under this Convention to enforce a decision or a
maintenance arrangement, in respect of payments falling due prior to the entry into force of the
Convention between the State of origin and the State addressed, except for maintenance
obligations arising from a parent-child relationship towards a person under the age of 21 years.


Article 57


Provision of information concerning laws, procedures and services


(1) A Contracting State, by the time its instrument of ratification or accession is deposited or a
declaration is submitted in accordance with Article 61 of the Convention, shall provide the
Permanent Bureau of the Hague Conference on Private International Law with -
a) a description of its laws and procedures conceming maintenance obligations;
b) a description of the measures it will take to meet the obligations under Article 6;
c) a description of how it will provide applicants with effective access to procedures, as


required under Article 14;
d) a description of its enforcement rules and procedures, including any limitations on


enforcement, in particular debtor protection rules and limitation periods;
e) any specification referred to in Article 25(1) b) and (3).


(2) Contracting States may, in fulfilling their obligations under paragraph 1, utilise a country profile
form recommended and published by the Hague Conference on Private International Law.


(3) Information shall be kept up to date by the Contracting States.







CHAPTER IX- FINAL PROVISIONS


Article 58


Signature, ratification and accession


(1) The Convention shall be open for signature by the States which were Members of the Hague
Conference on Private International Law at the time of its Twenty-First Session and by the other
States which participated in that Session.


(2) It shall be ratified, accepted or approved and the instruments of ratification, acceptance or
approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the
Netherlands, depositary of the Convention.


(3) Any other State or Regional Economic Integration Organisation may accede to the Convention
after it has entered into force in accordance with Article 60(1).


(4) The instrument of accession shall be deposited with the depositary.
(5) Such accession shall have effect only as regards the relations between the acceding State and


those Contracting States which have not raised an objection to its accession in the 12 months
after the date of the notification referred to in Article 65. Such an objection may also be raised
by States at the time when they ratify, accept or approve the Convention after an accession.
Any such objection shall be notified to the depositary.


Article 59


Regional Economic Integration Organisations


(1) A Regional Economic Integration Organisation which is constituted solely by sovereign States
and has competence over some or all of the matters governed by this Convention may similarly
sign, accept, approve or accede to this Convention. The Regional Economic Integration
Organisation shall in that case have the rights and obligations of a Contracting State, to the
extent that the Organisation has competence over matters governed by the Convention.


(2) The Regional Economic Integration Organisation shall, at the time of signature, acceptance,
approval or accession, notify the depositary in writing of the matters govemed by this
Convention in respect of which competence has been transferred to that Organisation by its
Member States. The Organisation shall promptly notify the depositary in writing of any changes
to its competence as specified in the most recent notice given under this paragraph.


(3) At the time of signature, acceptance, approval or accession, a Regional Economic Integration
Organisation may declare in accordance with Article 63 that it exercises competence over all
the matters governed by this Convention and that the Member States which have transferred
competence to the Regional Economic Integration Organisation in respect of the matter in
question shall be bound by this Convention by virtue of the signature, acceptance, approval or
accession of the Organisation.


(4) For the purposes of the entry into force of this Convention, any instrument deposited by a
Regional Economic Integration Organisation shall not be counted unless the Regional
Economic Integration Organisation makes a declaration in accordance with paragraph 3.


(5) Any reference to a "Contracting State" or "State" in this Convention shall apply equally to a
Regional Economic Integration Organisation that is a Party to it, where appropriate. In the event
that a declaration is made by a Regional Economic Integration Organisation in accordance with
paragraph 3, any reference to a "Contracting State" or "State" in this Convention shall apply
equally to the relevant Member States of the Organisation, where appropriate.


Article 60


Entry into force


(1) The Convention shall enter into force on the first day of the month following the expiration of
three months after the deposit of the second instrument of ratification, acceptance or approval
referred to in Article 58.


(2) Thereafter the Convention shall enter into force -
a) for each State or Regional Economic Integration Organisation referred to in Article 59(1)


subsequently ratifying, accepting or approving it, on the first day of the month following
the expiration of three months after the deposit of its instrument of ratification,
acceptance or approval;







b) for each State or Regional Economic Integration Organisation referred to in Article 58(3)
on the day after the end of the period during which objections may be raised in
accordance with Article 58(5);


c) for a territorial unit to which the Convention has been extended in accordance with
Article 61, on the first day of the month following the expiration of three months after the
notification referred to in that Article.


Article 61


Declarations with respect to non-unified legal systems


(1) If a State has two or more territorial units in which different systems of law are applicable in
relation to matters dealt with in the Convention, it may at the time of signature, ratification,
acceptance, approval or accession declare in accordance with Article 63 that this Convention
shall extend to all its territorial units or only to one or more of them and may modify this
declaration by submitting another declaration at any time.


(2) Any such declaration shall be notified to the depositary and shall state expressly the territorial
units to which the Convention applies.


(3) If a State makes no declaration under this Article, the Convention shall extend to all territorial
units of that State.


(4) This Article shall not apply to a Regional Economic Integration Organisation.


Article 62


Reservations


(1) Any Contracting State may, not later than the time of ratification, acceptance, approval or
accession, or at the time of making a declaration in terms of Article 61, make one or more of the
reservations provided for in Articles 2(2), 20(2), 30(8), 44(3) and 55(3). No other reservation
shall be permitted.


(2) Any State may at any time withdraw a reservation it has made. The withdrawal shall be notified
to the depositary.


(3) The reservation shall cease to have effect on the first day of the third calendar month after the
notification referred to in paragraph 2.


(4) Reservations under this Article shall have no reciprocal effect with the exception of the
reservation provided for in Article 2(2).


Article 63


Declarations


(1) Declarations referred to in Articles 2(3), 11(1) g), 16(1), 24(1), 30(7), 44(1) and (2), 59(3) and
61(1), may be made upon signature, ratification, acceptance, approval or accession or at any
time thereafter, and may be modified or withdrawn at any time.


(2) Declarations, modifications and withdrawals shall be notified to the depositary.
(3) A declaration made at the time of signature, ratification, acceptance, approval or accession


shall take effect simultaneously with the entry into force of this Convention for the State
concerned.


(4) A declaration made at a subsequent time, and any modification or withdrawal of a declaration,
shall take effect on the first day of the month following the expiration of three months after the
date on which the notification Is received by the depositary.


Article 64


Denunciation


(1) A Contracting State to the Convention may denounce it by a notification in writing addressed to
the depositary. The denunciation may be limited to certain territorial units of a multi-unit State to
which the Convention applies.


(2) The denunciation shall take effect on the first day of the month following the expiration of 12
months after the date on which the notification is received by the depositary. Where a longer
period for the denunciation to take effect is specified in the notification, the denunciation shall







take effect upon the expiration of such longer period after the date on which the notification is
received by the depositary.


Articie 65


Notification


The depositary shall notify the Members of the Hague Conference on Private International Law, and
other States and Regional Economic Integration Organisations which have signed, ratified, accepted,
approved or acceded in accordance with Articles 58 and 59 of the following-
a) the signatures, ratifications, acceptances and approvals referred to in Articles 58 and 59;
b) the accessions and objections raised to accessions referred to in Articles 58(3) and (5) and 59;
c) the date on which the Convention enters into force in accordance with Article 60;
d) the declarations referred to in Articles 2(3), 11(1) g), 16(1), 24(1), 30(7), 44(1) and (2), 59(3)


and 61(1);
e) the agreements referred to in Article 51 (2);
f) the reservations referred to in Articies 2(2), 20(2), 30(8), 44(3) and 55(3), and the withdrawals


referred to in Article 62(2);
g) the denunciations referred to in Article 64.


In witness whereof the undersigned, being duly authorised thereto, have signed this Convention.


Done at The Hague, on the 23rd day of November 2007, in the English and French languages, both
texts being equaily authentic, in a single copy which shall be deposited in the archives of the
Govemment of the Kingdom of the Netherlands, and of which a certified copy shall be sent, through
diplomatic channels, to each of the Members of the Hague Conference on Private Intemational Law at
the date of its Twenty-First Session and to each of the other States which have participated in that
Session.
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Disclaimer: The Information in this circular relating to the legal requirements of
specific foreign countries is provided for general information only and may not be
totally accurate in a particular case. Questions Involving interpretation of specific
foreign laws should be addressed to foreign counsel or the foreign central authority
for the Inter-American Convention and additional protocol.


In Force: ARGENTINA, BRAZIL, CHILE. COLOMBIA, ECUADOR, GUATEMALA, MEXICO,


PANAMA, PARAGUAY, PERU, UNITED STATES, URUGUAY and VENEZUELA.


Summary: The Inter-American Convention on Letters Rogatory and Additional Protocol
(lACAP) are a pair of international agreements designed to facilitate judicial
assistance between countries. The United States interprets those agreements as
limited to covering service of process and countries must be a party to both
agreements in order for a treaty relationship to exist. Replacing the traditional letters
rogatory process, the lACAP provides a mechanism for service of documents by a
foreign central authority. The Department of Justice is the U.S. Central Authority under
the lACAP. Requests from the United States are transmitted via a private contractor
carrying out the service functions of the U.S. Central Authority on behalf of the
Department of Justice.


Scope of the Convention: While the terms of the lACAP limit its application to civil and
commercial matters, it also permits countries to choose to apply it to criminal and
administrative matters. Only Chile has declared that it will apply the lACAP in such
cases. For general information about the use of formal letters rogatory to effect
service in criminal or administrative matters, see our general Preparation of Letters
Rogatory and Service of Process flyers. Note that foreign countries may have different
legal interpretations as to what types of actions are considered "administrative
matters."


Mandatory Convention Form: The required form may be found online at the website"^
of the Department of Justice's contractor. Formal letters rogatory are not required.


Number of Copies: The request for service should include the original and two copies
of the form, and three copies of the summons and complaint or other documents to be
served.
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Translations: While it is not necessary to translate the form into the language of the
foreign country, the documents to be served, such as a summons and complaint, must
be translated into the foreign language.


Signature of Clerk of Court in U.S. Required: Unlike the Hague Service Convention, the
lACAP requires the form to bear the seal and signature of the judicial or other authority
of the country of origin and the signature and stamp of the Central Authority. The clerk
of the court in the U.S. where the action is pending must place their seal and signature
on the form where it reads "Signature and stamp of the judicial or other adjudicatory
authority of the state of origin". The Department of Justice's contractor will execute
the signature/stamp of the U.S. Central Authority.


Fees: While the lACAP provides that processing requests shall be free of charge, it
also permits Central Authorities to seek payment by parties for costs incurred for
services necessary to effect service in accordance with local law. Some foreign
countries will charge fees of $25.00 to the foreign central authority. Mexico and
Argentina have made declarations that they do not charge the fee. Other countries
parties to the Convention and Additional Protocol have been silent on the subject.
Therefore, if service is sought in countries other than Mexico and Argentina, a certified
check or money order in the amount of $25.00 made payable to the foreign central
authority should be forwarded along with the form and the documents to be served. If
no fee is charged the check will be returned.


Proof of Service: The foreign central authority will execute page 7 of the form as proof
of service.


Special Note Re Border States: The lACAP permits courts in border areas of the states
parties to directly execute the requests and such requests shall not require
authentication. It is important to note that if attorneys representing clients in border
states transmit requests directly to foreign Central Authorities, those Central
Authorities transmit the proof of service to the U.S. Central Authority, it is important
therefore that the request state where the executed request should be returned. This
information should include the name and address of the attorney. The U.S. Central
Authority also advises that Mexico requires that a request transmitted from a border
state to the Mexican Central Authority be authenticated in accordance with the Hague
Apostille Convention.


Time Frame: The time required to execute a Convention request is not much faster
than the letters rogatory procedure in some countries. As a general rule it may take
from 6 months to a year for a request to be executed. The U.S. Central Authority
advises that Argentina and Peru have succeeded in processing requests more quickly,
generally within three months.


Service by Mail: Neither the Convention nor the Additional Protocol expressly provide
for service by mail. Litigants should consult local counsel to determine if mail or other
methods of service are available, and what effect the use of alternative methods might
have on later efforts to have a U.S. judgment locally enforced.


U.S. Reservation Concerning Obtaining Evidence: The United States made a
reservation pursuant to the Convention excluding its application to requests to obtain
evidence. Litigants may wish to consult local counsel to determine what methods are
available. For general information on seeking evidence overseas through the letters
rogatory process, see our website.


Service in the U.S. Under the Convention: While alternative methods for service such


as personal or mail service are permitted in the United States, the private contractor
carrying out the service functions of the U.S. Central Authority on behalf of the
Department of Justice also accepts requests from foreign Central Authorities for
service of process in the United States. The private contractor does not charge a fee
for service requests made pursuant to the Convention and Additional Protocol.


Foreign Central Authorities: Information on foreign Central Authorities may be found
on the Organization of American States' website'^.
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Law;OASi


Multilateral Treaties


[Signatories and Ratifications] [text in Spanish]


INTER-AMERICAN CONVENTION ON LETTERS ROGATORY


The Governments of the Member States of the Organization of American States, desirous of concluding a


convention on letters rogatory, have agreed as follows:


I. USE OF TERMS


Article 1


For the purposes of this Convention the terms "exhortos" and "cartas rogatorias" are synonymous in the Spanish


text. The terms "letters rogatory", '"commissions rogatoires", and "cartas rogatorias" used in the English, French


and Portuguese texts, respectively, cover both "exhortos" and "cartas rogatorias".


II. SCOPE OF THE CONVENTION


Article 2


This Convention shall apply to letters rogatory, issued in conjunction with proceedings in civil and commercial


matters held before the appropriate judicial or other adjudicatory authority of one of the States Parties to this


Convention, that have as their purpose:


a. The performance of procedural acts of a merely formal nature,


such as service of process, summonses or subpoenas abroad;


b. The taking of evidence and the obtaining of information abroad,


unless a reservation is made In this respect.


Article 3


This Convention shall not apply to letters rogatory relating to procedural acts other than those specified in the


preceding article; and in particular it shall not I apply to acts involving measures of compulsion.


III. TRANSMISSION OF LETTERS ROGATORY


Article 4


Letters rogatory may be transmitted to the authority to which they are addressed by the interested parties,


through judicial channels, diplomatic or consular agents, or the Central Authority of the State of origin or of the


State of destination, as the case may be.


http://www.oas.org/juridico/englishyTreaties/b-36.html
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Each State Party shall Inform the General Seaetarlat of the Organization of American States of the Central


Authority competent to receive and distribute letters.


IV. REQUIREMENTS FOR EXECUTION


Article 5


Letters rogatory shall be executed In the States Parties provided they meet the following requirements:


a. The letter rogatory Is legalized, except as provided for In Articles 6


and 7 of this Convention. The letter rogatory shall be presumed to be


duly legalized In the State of origin when legalized by the competent


consular or diplomatic agent;


b. The letter rogatory and the appended documentation are duly


translated Into the official language of the State of destination.


Article 6


Whenever letters rogatory are transmitted through consular or diplomatic channels or through the Central


Authority, legalization shall not be required.


Article 7


Courts In border areas of the States Parties may directly execute the letters rogatory contemplated In this


Convention and such letters shall not require legalization.


Article 8


Letters rogatory shall be accompanied by the following documents to be delivered to the person on whom process,


summons or subpoena Is being served:


a. An authenticated copy of the oimplalnt with Its supporting


documents, and of other exhibits or rulings that serve as the basis for


the measure requested;


b. Written Information Identifying the judicial or other adjudlcatory


authority Issuing the letter. Indicating the time-limits allowed the


person affected to act upon the request, and warning of the


consequences of failure to do so;


c. Where appropriate. Information on the existence and address of


the court-appointed defense counsel or of competent legal-aid


societies In the State of origin.


Article 9
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Execution of letters rogatory shall not imply ultimate recognition of the jurisdiction of the judicial or other


adjudicatory authority Issuing the letter rogatory or a commitment to recognize the validity of the judgment it may


render or to execute it.


V. EXECUnON


Article 10


Letters rogatory shall be executed in accordance with the laws and procedural rules of the State of destination.


At the request of the judicial or other adjudicatory authority issuing the letter rogatory, the authority of the State


of destination may execute the letter through a special procedure, or accept the observance of additional


formalities in performing the act requested, provided this procedure or the observance of those formalizes is not


contrary to the law of the State of destination.


Article 11


The authority of the State of destination shall have jurisdiction to determine any issue arising as a result of the


execution of the measure requested in the letter rogatory. Should such authority find that it lacks jurisdicZon to


execute the letter rogatory, it shall ©< officio forward the documents and antecedents of the case to the authority


of the State which has jurisdicZon.


Article 12


The costs and other expenses involved in the processing and execuZon of letters rogatory shall be borne by the


interested parties.


The State of destinaZon may, in its discretion, execute a letter rogatory that does not indicate the person to be


held responsible for costs and other expenses when incurred. The IdenZty of the person empowered to represent


the applicant for legal purposes may be indicated in the letter rogatory or in the documents relaZng to its


execution.


The effects of a declaration in forma pauperis shall be regulated by the law of the State of desZnation.


Article 13


Consular or diplomaZc agents of the States ParZes to this ConvenZon may perform the acts referred to in Article 2


in the State in which they are acaedited, provided the performance of such acts is not contrary to the laws of that


State. In so doing, they shall not perform any acts involving measures of compulsion.


VI. GENERAL PROVISIONS


Article 14


States Parties belonging to economic integration systems may agree direcZy between themselves upon special


meZiods and procedures more expediZous than those provided for in this Convention. These agreements may be


extended to include other States in the manner in which the parties may agree.


Article 15


http://www.oas.org/juridico/english/Treaties/b-36.html 4/10/2018







INTER-AMERICAN CONVENTION ON LETTERS ROGATORY Page 4 of 5


This Convention shali not limit any provisions regarding letters rogatory in bilateral or multilateral agreements that


may have been signed or may be signed in the future by the States Parties or preclude the continuation of more


favorable practices in this regard that may be followed by these States.


Article 16


The States Parties to this Convention may declare that its provisions cover the execution of letter r s rogatory in


CTiminal, labor, and "contentious -administrative" cases, as well as in arbitrations and other matters within the


jurisdiction of special courts. Such declarations shall be transmitted to the General Seaetariat of the Organization


of American States.


Article 17


The State of destination may refuse to execute a letter rogatory that is manifestly contrary to its public policy


("ordre public").


Article 18


The States Parties shall inform the General Secretariat of the Organization of American States of the requirements


stipulated in their laws for the legalization and the translation of letters rogatory.


VII. FINAL PROVISIONS


Article 19


This Convention shall be open for signature by the Member of the Organization of American States.


Article 20


This Convention is subject to ratification. The instruments of ratification shall be deposited with the General


Secretariat of the Organization of American States.


Article 21


This Convention shall remain open for accession by any other State. The instrument of accession shall be


deposited with the General Secretariat of the Organization of American States.


Article 22


This Convention shall enter into force on the thirtieth day following the date of deposit of the second instrument of


ratification.


For each State ratifying or acceding to the Convention after the deposit of the second instrument of ratification,


the Convention shall enter into force on the thirtieth day after deposit by such State of its instrument of ratification


or accession


Article 23


If a State Party has two or more territorial units in which different systems' of law apply in relation to the matters


dealt with in this Convention, it may, at the time of signature, ratification or accession, declare that this


Convention shall extend to all its territorial units or only to one or more of them.
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Such declaration may be modified by subsequent declarations, which shall expressly indicate the territorial unit or


units to which the Convention applies. Such subsequent declarations shall be transmitted to the General


Secretariat of the Organization of American States and shall become effective thirty days after the . This


Convention shall remain In force indefinitely, but any of the States Parties may denounce it. The instrument of


denunciation shall be deposited with I the General Secretariat of the Organization of American States. After one


year from the date of deposit of the instrument of denunciation^ the Convention shall no longer be in effect for


the denouncing State, but shall remain In effect for the other States Parties.


Article 25


The original instrument of this Convention, the English, French, Portuguese and Spanish texts of which are equally


authentic, shall be deposited with the General Secretariat of the Organization of American States. The Secretariat


shall notify the Member States of the Organization of American States and the States that have acceded to the


Convention of the signatures, deposits of instruments of ratification, accession, and denunciation as well as of


reservations, if any. It shall also transmit the information mentioned in the second paragraph of Article 4 and in


Article 18 and the declarations referred to in Articles 16 and 23 of this Convention.


IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto by their respective


Governments, have signed this Convention.


DONE AT PANAMA CTTY, Republic of Panama, this thirtieth day of January one thousand nine hundred and


seventy-five.


[Signatories and Ratifications]
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jBpartment;DfJnternational Law, DAS j


Multilateral Treaties


[Signatories and Ratifications] [text in Spanish]


ADDITIONAL PROTOCOL TO THE INTER AMERICAN CONVENTION ON LETTERS R06ATORY


The Governments of the Member States of the Organization of American States, desirous of strengthening and


facilitating


international cooperation In judicial procedures as provided for in the Inter-American Convention on Letters


Rogatory done in Panama on January 30, 1975, have agreed as follows:


I. SCOPE OF PROTOCOL


Article 1


This Protocol shall apply only to those procedural acts set forth in Article 2 (a) of the Inter-American Convention on


Letters Rogatory, hereinafter referred to as "the Convention". For the purposes of this Protocol, such acts shall be


understood to mean procedural acts (pleadings, motions, orders, and subpoenas) that are served and requests for


Information that are made by a judicial or other adjudicatory authority of a State Party to a judicial or


administrative authority of another State Party and are transmitted by a letter rogatory from the Central Authority


of the State of origin to the Central Authority of the State of destination.


II. CENTRAL AUTHORITY


Article 2


Each State Party shall designate a central authority that shall perform the functions assigned to It In the Convention


and in this Protocol. At the time of deposit of their instruments of ratification or accession to this Protocol, tiie


States Parties shall communicate the designations to the General Secretariat of the Organization of American


States, which shall distribute to the States Parties to the Convention a list containing the designations received. The


Central Authority designated by a State Party in accordance with Artide 4 of the Convention may be changed at


any time. The State Party shall inform the above-mentioned Secretariat of such change as promptly as possible.


III. PREPARATION OF LETTERS ROGATORY


Article 3


Letters rogatory shall be prepared on forms that are printed in the four offidal languages of the Organization of


American States or in the languages of the State of origin and of the State of destination and conform to Form A


contained in the Annex to this Protocol.


Letters rogatory shall be accompanied by the following:
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a. Copy of the complaint or pleading that Initiated the action In which the letter


rogatory was Issued, as well as a translation thereof Into the language of the State of


destination;


b. Untranslated copy of the documents attached to the complaint or pleading;


c. Untranslated copy of any rulings ordering Issuance of the letter rogatory;


d. Form conforming to Form B annexed to this Protocol and containing essential


Information for the person to be served or the authority to receive the documents;


and


e. Certificate conforming to Form C annexed to this Protocol on which the Central


Authority of the State of destination shall attest to execution or non-execution of the


letter rogatory.


The copies shall be regarded as authenticated for the purposes of Article 8(a) of the Convention If they bear the


seal of the judicial or other adjudlcatory authority that Issued the letter rogatory.


A copy of the letter rogatory together with Form B and the copies referred to In Items a, b, and c of this Article


shall be delivered to the person notified or to the authority to which the request Is addressed. One of the copies of


the letter rogatory and the documents attached to It shall remain In the possession of the State of destination; the


untranslated original, the certificate of execution and the documents attached to them shall be returned to the


Central Authority of the State of origin through appropriate channels.


If a State Party has more than one official language. It shall, at the time of signature, ratification or accession to


this Protocol, declare which language or languages shall be considered official for the purposes of the Convention


and of this Protocol. If a State Party comprises territorial units that have different official languages. It shall, at the


time of signature, ratification or accession to this Protocol, declare which language or languages In each territorial


unit shall be considered official for the purposes of the Convention and of this Protocol The General Secretariat of


the Organization of American States shall distribute to the States Parties to this Protocol the Information contained


In such declarations.


IV. TRANSMISSION AND PROCESSING OF LETTERS ROGATORY


Article 4


Upon receipt of a letter rogatory from the Central Authority In another State Party, the Central Authority In the


State of destination shall transmit the letter rogatory to the appropriate judicial or administrative authority for


processing In accordance with the applicable local law.


Upon execution of the letter rogatory, the judicial or administrative authority or authorities that processed It shall


attest to the execution thereof In the manner prescribed In their local law, and shall transmit It with the relevant


documents to the Central Authority. The Central Authority of the State Party of destination shall certify execution of


the letter rogatory to the Central Authority of the State Party of origin on a form conforming to Form C of the
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Annex, which shall not require legalization. In addition, the Central Authority of the State of destination shall return


the letter rogatory and attached documents to the Central Authority of the State of origin for delivery to the judicial


or other adjudicatory authority that issued it.


V. COSTS AND EXPENSES


Article 5


The processing of letters rogatory by the Central Authority of the State Party of destination and its judicial or


administrative authorities shall be free of charge. However, this State Party may seek payment by parties


requesting execution of letters rogatory for those services which, in accordance with its local law, are required to


be paid for directly by those parties.


The party requesting the execution of a letter rogatory shall, at its election, either select and indicate in the letter


rogatory the person who is responsible in the State of destination for the cost of such services or, alternatively,


shall attach to the letter rogatory a check for the fixed amount that is specified in Article 6 of this Protocol for its


processing by the State of destination and will cover the cost of such services or a document proving that such


amount has been transferred by some other means to the Central Authority of the State of destination.


The fact that the cost of such services ultimately exceeds the fixed amount shall not delay or prevent the


processing or execution of the letter rogatory by the Central Authority or the judicial or administrative authorities of


the State of destination. Should the cost exceed that amount, the Central Authority of the State of destination may,


when returning the executed letter rogatory, seek payment of the outstanding amount due from the party


requesting execution of the letter rogatory.


Article 6


At the time of deposit of its instrument of ratification or accession to this Protocol with the General Seaetariat of


the Organization of American States, each State Party shall attach a schedule of the services and the costs and


other expenses that, in accordance with its local law, shall be paid directly by the party requesting execution of the


letter rogatory. In addition, each State Party shall specify in the above-mentioned schedule the single amount


which it considers will reasonably cover the cost of such services, regardless of the number or nature thereof. This


amount shall be paid when the person requesting execution of the letter rogatory has not designated a person


responsible for the payment of such services in the State of destination but has decided to pay for them directly in


the manner provided for in Article 5 of this Protocol.


The General Seaetariat of the Organization of American States shall distribute the information received to the


States Parties to this Protocol. A State Party may at any time notify the General Secretariat of the Organization of


American States of changes in the above-mentioned schedules, which shall be communicated by ttie General


Secretariat to the other States Parties to this Protocol.


Article 7


States Parties may declare in the schedules mentioned in the foregoing articles that, provided there is redprodty,


they will not charge parties requesting execution of letters rogatory for the services necessary for executing them.
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or will accept in complete satisfaction of the cost of such services either the single fixed amount spedfied in Article


6 or another specified amount.


Article 8


This Protocol shall be open for signature and subject to ratification or accession by those Member States of the


Organization of American States that have signed, ratified, or acceded to the Inter-American Convention on Letters


Rogatory signed in Panama on January 30, 1975.


This Protocol shall remain open for accession by any other State that accedes or has acceded to the Inter-American


Convention on Letters Rogatory, under the conditions set forth in this article.


The instruments of ratification and accession shall be deposited with the General Seaetariat of the Organization of


American States.


Article 9


This Protocol shall enter into force on the thirtieth day following the date on which two States Parties to the


Convention have deposited their instruments of ratification or accession to this Protocol.


For each State ratifying or acceding to the Protocol after its entry into force, the Protocol shall enter into force on


the thirtieth day following deposit by such State of its instrument of ratification or accession, provided that such


State is a Party to the Convention.


Article 10


If a State Party has two or more territorial units in which different systems of law apply in relation to matters dealt


with in this Protocol, it may, at the time of signature, ratification or accession, declare that this Protocol shall


extend to all its territorial units or only to one or more of them.


Such declaration may be modified by subsequent declarations that shall expressly indicate the territorial unit or


units to which this Protocol applies. Such subsequent declarations shall be transmitted to the General Secretariat of


the Organization of American States, and shall become effective thirty days after the date of their receipt.


Article 11


This Protocol shall remain in force indefinitely, but any of the States Parties may denounce it. The instrument of


denunciation shali be deposited with the General Secretariat of the Organization of American States. After one year


from the date of deposit of the instrument of denunciation, the Protocol shall no longer be in effect for the


denouncing State, but shall remain in effect for the other States Parties.


Article 12


The original instrument of this Protocol and its Annex (Forms A, B and C), the English, French, Portuguese and


Spanish texts of which are equally authentic, shali be deposited with the General Secretariat of the Organization of


American States, which will forward an authenticated copy of the text to the Secretariat of the United Nations for


registration and publication in accordance with Article 102 of its Charter. The General Seaetariat of the


Organization of American States shall notify the Member States of that Organization and the States that have
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acceded to the Protocol of the signatures^ deposits of instruments of ratification, accession and denunciation, as


well as of reservations, if any. It shall also transmit to them the information mentioned in Article 2, the last


paragraph of Article 3, and Article 6 and the declarations referred to in Article 10 of this Protocol.


IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto by their respective


Governments, have signed this Protocol.


DONE AT MONTEVIDEO, Republic of Uruguay, this eighth day of May, one thousand nine hundred and seventy-


nine.


ANNEX TO THE ADOmONAL PROTOCOL


TO THE INTER-AMERICAN CONVENTION ON LETTERS ROGATORY


FORMA


LETTER ROGATORY


1 2


REQUESTING JUDIQAL OR OTHER CASE:


ADJUDICATORY AUTHORITY Docket No.:


Name


Address


3 4


CENTRAL AUTHORITY OF THE STATE OF ORIGIN CENTRAL AUTHORITY OF THE


Name STATE OF DESTINATION


Address Name


Address


5 6


REQUESTING PARTY COUNSEL TO THE REQUESTING PARTY


Name Name


Address Address


PERSON DESIGNATED TO ACT IN CONNECTION WITH THE LETTER ROGATORY


Name Is this person responsible for costs and expenses?


Address YES J N0_ /
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♦ If not, check in the amount of is attached


* Or proof of payment is attached


♦ Deiete if inappiicable.


The Central Authority signing this letter rogatory has the honor to transmit to you in triplicate the documents listed


below and, in conformity with the Protocol to the Inter-American Convention on Letters Rogatory:


* A. Requests tJieir prompt service on:


The undersigned authority requests that service be carried out in the following manner:


* (1) In accordance with the special procedure or additional formalities that are described below, as


provided for in the second paragraph of Article 10 of the above-mentioned Convention; or


* (2) By service personally on the identified addressee or, in the case of a legal entity, on its


authorized agent; or


♦ (3) If the person or the authorized agent of the entity to be served is not found, service shall be


made in accordance with the law of the State of destination.


* B. Requests the delivery of the documents listed below to the following judicial or administrative authority:


Authority:


* C. Requests the Central Authority of the State of destination to return to the Central Authority of the State of


origin one copy of the documents listed below and attached to this letter rogatory, and an executed Certificate on


the attached Form C.


Done at this date of , 19 .
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Signature and stamp of the judicial or Signature and stamp of the Central


other adjudicatory authority of the State of origin Authority of the State of origin


Title or other identification of each document to be delivered:


(Attach additional pages, if necessary.


* Delete if inapplicable.


ANNEX TO THE ADDmONAL PROTOCOL TO THE


INTER-AMERICAN CONVENTION ON LETTERS ROGATORY


FORMB


ESSENTIAL INFORMATION FOR THE ADDRESSEE^


To (Name and address of the person being served)


You are hereby informed that (Brief statement of nature of service)


A copy of the letter rogatory that gives rise to the service or delivery of these documents is attached to this


document. This copy also contains essential information for you. Also attached are copies of the complaint or


pleading initiating the action in which the letter rogatory was issued, of the documents attached to the complaint or


pleading, and of any rulings that ordered the issuance of the letter rogatory.


ADDmONAL INFORMATION


I*


FOR SERVICE


A. The document being served on you (original or copy) concerns the following:


8. The remedies sought or the amount in dispute is as follows:
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C By this service, you are requested:


D. *10 case of service on you as a defendant you can answer the complaint before the judldal or other adjudlcatory


authority specified In Form A, Box 1 (State place, date and hour):


♦ You are being summoned to appear as:


* Delete If Inapplicable.


* If some other action Is being requested of the person served, please describe:


E. If you fall to comply, the consequences might be:


F. You are hereby Informed that a defense counsel appointed by the Court or the following legal aid societies are


available to you at the place where the proceeding Is pending:


Name:


Address:


The documents listed In Part III are being furnished to you so that you may better understand and defend your


Interests.


II#


FOR INFORMATION FROM JUDICIAL OR ADMINISTRATIVE AUTHORITY


To:
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(Name and address of the judldal or administrative authority)


You are respectfully requested to furnish the undersigned authority with the following information:


The documents listed in Part III are being furnished to you to facilitate your reply.


* Delete if inapplicable


111


LIST OF ATTACHED DOCUMENTS


(Attach additional pages if necessary.)


Done at this day of 19


Signature and stamp of the judicial or other Signature and stamp of the Central


adjudicatory authority of the State of origin Authority of the State of Origin


ANNEX TO THE ADDITIONAL PROTOCOL TO THE INTER-AMERlCAN CONVENTION ON LETTERS


ROGATORY


FORMC


CERTIFICATE OF EXECUTION^


To:


(Name and address of judicial or other adjudicatory authority that issued the letter rogatory)


In conformity with the Additional Protocol to the Inter-American Convention on Letters Rogatory, signed at


Montevideo on May 8, 1979, and in accordance with the attached original letter rogatory, the undersigned Central


Authority has the honor to certify the following:


*A. That one copy of the documents attached to this Certificate has been served or delivered as follows:


Date:


At (address)


By one of the following methods authorized by the Convention.


=*=(1) In accordance with the special procedure or additional formalities that are described below, as


provided for in the second paragraph of Article 10 of the above-mentioned Convention, or
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»(2) By service personally on the identified addressee or, in the case of a legal entity, on its


authorized agent, or


»(3) If the person or the authorized agent of the entity to be served was not found, in accordance


with the law of the State of destination: (Specify method used)


* Delete if inapplicable.


»B. That the documents referred to in the letter rogatory have been delivered


Identity of person


Relationship to the addressee


(Family, business or other)


*C. That the documents attached to the Certificate have not been served or delivered for the following reason(s):


♦D. In conformity with the Protocol, the party requesting execution of the letter rogatory is requested to pay the


outstanding balance of costs in the amount Indicated in the attached statement.


Done at ^the ^day of 19


Signature and stamp of Central Authority of the State of destination


Where appropriate, attach originals or copies of any additional documents proving service or delivery, and identify


them.


* Delete if inapplicable.


[Signatories and Ratifications]
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How To Prosecute an International
Child Abduction Case Under the
Hague Convention


By
Robert D. Arenstein1


Introduction


The Convention of October 25, 1980 on the Civil Aspects of
International Child Abduction (the Hague “Convention”) cur-
rently has 97 contracting states.2  Globalization has increased the
number of relationships between multicultural and multinational
partners.  As a result, when parents from different nationalities
decide to dissolve their familial ties, issues concerning where to
raise the children of that marriage can often result in conflict.
The Hague Convention has therefore become an indispensable
tool for resolving international jurisdictional disputes concerning
child custody.3  Although it has been nearly thirty years since the
Hague Convention has come into effect in the United States, it is
still a novel area of the law for many attorneys and especially
judges.  Therefore, any attorney, in addition to representing his
or her client vigorously, must also be prepared to educate the
courts on the provisions and proper application of the Hague
Convention.


1 A Fellow of the American Academy of Matrimonial Lawyers and the
International Academy of Matrimonial Lawyers. A Member of the New York,
New Jersey, Florida and District of Columbia Bars. Article edited by Richard
Min Esq.


2 Hague Convention on the Civil Aspects of International Child Abduc-
tion art. 1, Oct. 25, 1980, T.I.A.S. No. 11,670, 1343 U.N.T.S. 89 (hereinafter
Hague Convention), https://www.hcch.net/en/instruments/conventions/full-text/
?cid=24 (last visited on Mar. 23, 2017).


3 The Hague Convention is not designed to resolve custody disputes,
only to resolve issues of jurisdiction.
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I. The Nature of the Hague Convention


A. Role of Central Authority


A left-behind parent in a contracting State who discovers
that his or her child[ren] has been wrongfully removed or re-
tained to the United States typically first contacts the Central
Authority in the State of the child[ren]’s habitual residence.4  The
left-behind parent may also contact the U.S. Central Authority as
well5.  The Central Authority will mail the petitioner a Request
for Return form which should be filled out6 and returned to that
Central Authority.  If the Request for Return form has been filed
with a foreign Central Authority, it will be forwarded to the U.S.
Central Authority.


Once the U.S. Central Authority has received the Request
for Return, either a Central Authority representative from the
child[ren]’s state of habitual residence, or a representative from
the State Department, will try to put the petitioner in touch with
a lawyer in the state in which the child[ren]is most likely being
retained.7  A case management officer from the State Depart-
ment will be assigned to oversee any developments of a pending
Hague Convention matter within the United States.


4 Hague Convention, supra note 2, at art. 8 (“Any person, institution or
other body claiming that a child has been removed or retained in breach of
custody rights may apply either to the Central Authority of the child’s habitual
residence or to the Central Authority of any other Contracting State for assis-
tance in securing the return of the child.”).


5 The U.S. Central Authority is the Office of Children’s Issues, Bureau
of Consular Affairs, U.S. Department of State, located at 2100 Pennsylvania
Avenue NW, SA-29, 4th floor, Washington, DC 20037.


6 Hague Convention, supra note 2, at art. 8 (Lists all information that
must be included on the Request for Return form).


7 It is of course preferable to retain an attorney who has experience with
the Hague Convention, but this is not always possible.  Although the Depart-
ment of State is in contact with many attorneys who have handled Hague cases
throughout the country, there is a shortage of attorneys who are comfortable
taking a Hague case.  Often attorneys network with each other in order to edu-
cate themselves on the Hague Convention.
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B. Purpose of the Convention


The International Child Abduction Remedies Act
(ICARA)8 establishes the procedures for the implementation of
the Hague Convention in the United States.  The Hague Conven-
tion and ICARA are intended as civil remedies.  Although the
term “wrongful abduction” suggests criminal conduct, the Con-
vention is not designed as a punishment or as an extradition
treaty.  Unlike the extradition process, where a criminal is re-
turned to the United States to face charges, ICARA was enacted
with the goal of facilitating the return of the child to the country
of habitual residence.


The purpose of the Convention is to “protect children inter-
nationally from the harmful effects of their wrongful removal and
retention and to establish procedures to ensure their prompt re-
turn to the State of their habitual residence.”9  Furthermore, the
Convention is designed to “preserve the status quo” in the child’s
country of habitual residence and “deter parents from crossing
international boundaries in search of a more sympathetic
court.”10


C. Expedited Proceedings and Rules of Evidence


The Convention’s drafters envisioned a streamlined process
that would lead to the abducted child’s prompt return to his or
her habitual residence. The Convention provides that
“[c]ontracting [nation-]States shall act expeditiously in proceed-
ings for the return of children”. The goal of ICARA is to pro-
mote a determination on the merits of a Hague Convention
proceeding within six weeks.  If a determination has not been
made in six weeks, then “[t]he applicant or the Central Authority
of the requested State . . . shall have the right to request a state-
ment of the reasons for the delay[ed proceedings].”11


8 The United States implemented the Hague Convention through the In-
ternational Child Abduction Remedies Act (“ICARA”), Pub. L. 100-300 100th
Congress 102 Stat. 437 (1988)(originally codified at 42 U.S.C. §§ 11601-11611
(1988); recodified at 22 U.S.C. §§ 9001-9011 (2017)).


9 Hague Convention, supra note 2, at preamble.
10 Blondin v. Dubois, 189 F.3d 240, 246 (2d Cir. 1999)(citing to Friedrich


v. Friedrich, 983 F.2d 1396, 1400 (6th Cir. 1993)). Commonly known as Blondin
II.


11 Hague Convention, supra note 2, at art. 11.
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One of the more useful provisions of ICARA can be found
in section 9005 which relaxes the rules of evidence in Hague Con-
vention cases.12  Section 9005 provides that the authentication of
documents is not a requirement for those documents to be ad-
missible into evidence in a Hague case.  Therefore, e-mail and
the fax machine may be a lawyer’s best friend and the most effi-
cient manner by which to receive documentary evidence from the
left-behind parent residing abroad.  Furthermore, article 14 of
the Convention permits courts to take judicial notice of foreign
law or decisions “without recourse to the specific procedures for
the proof of that law or for the recognition of foreign decisions
which would otherwise be applicable.”13  These provisions are
designed to provide a friendly and efficient means by which to
pursue a Hague case in foreign jurisdictions.


D. U.S. Custody Proceedings Stayed


Article 16 of the Hague Convention prohibits the United
States from deciding on the merits of a custody dispute, once it
has received a notice of a wrongful removal or retention, until
such time as its been determined that the child[ren] should not
be returned to the alleged country of habitual residence.14  When
a child is returned to the country of habitual residence following
successful Convention proceedings, custody is typically litigated
in that nation and are not subject to the jurisdiction in U.S.
courts.


12 ICARA § 9005 (“With respect to any application to the United States
Central Authority, or any petition to a court under section 9003 of this title,
which seeks relief under the Convention, or any other documents or informa-
tion included with such application or petition or provided after such submis-
sion which relates to the application or petition, as the case may be, no
authentication of such application, petition, document, or information shall be
required in order for the application, petition, document, or information to be
admissible in court.”).


13 Hague Convention, supra note 2, at art. 14; Yang v. Tsui, 416 F.3d 199,
203 (3rd Cir. 2005).


14 Hague Convention, supra note 2, at art. 16.
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II. Building a Case
A. Choosing a Forum


Any court of competent jurisdiction can entertain a Hague
Convention case.  ICARA gives both federal and state courts ju-
risdiction over Hague Convention cases in “the place where the
child is located at the time the petition is filed.”15  Therefore, the
attorney should carefully consider where the petition should be
brought.  Since the federal courts do not normally hear custody
cases, a federal judge may be better suited to look solely at the
legal issue of jurisdiction, as required by the Convention, without
considering any underlying custody arguments or issues.  How-
ever, the practitioner may still feel more comfortable in the state
courts in which he or she normally practices.


If an attorney chooses to bring the action in state court, he
or she should consider different local or state courts that handle
family cases.  For instance, there may be a perception that a local
court or judge would display bias toward an abducting parent
who has returned “home.”  In that case it may be wiser to bring
the action in federal court.  Although a case could be brought in
either the federal or the state courts, a case brought in the state
court may be removed to the federal court under the federal re-
moval statute.16  Further, a case could be denied a hearing in the
federal court under the Younger abstention doctrine.17


B. Prima Facie Case


The attorney representing the left-behind parent must show,
by a preponderance of the evidence, that a child under the age of
sixteen  years18 was removed from the child’s state of habitual
residence,19 in breach of a right of custody attributable to the
petitioner20 which the petitioner had been exercising21 at the


15 ICARA §§ 9003(a), (b).
16 Petitions filed in state courts may, of course, be removed to federal


court, if the respondent files a timely notice of removal; see Gonzalez v. Gutier-
rez, 311 F.3d 942, 946 (9th Cir. 2002).


17 Grieve v. Tamerin, 269 F.3d 149, 153 (2d Cir. 2001).
18 Hague Convention, supra note 2, at art. 4. It is important to note that


the Convention ceases to apply once the child attains the age of sixteen  years
regardless of a pending petition.


19 Id., at arts. 3, 4.
20 Id., at arts. 3, 5.
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time of the wrongful removal.22  The petitioner’s burden of proof
is always preponderance of the evidence.23


During the initial contact, the petitioner will generally relate
to the attorney his or her version of the story of the alleged
wrongful removal or retention.  The attorney should then explain
to the petitioner’s his or her options.24  The abducting spouse
often seeks the protection of the courts in his or her “new” home
by alleging spousal abuse, child abuse, or fear of re-abduction.
Sometimes the abducting parent will have already obtained an ex
parte order of protection or even a temporary order of custody in
the United States.25


To establish a prima facie case the attorney must carefully
gather all relevant data from the client.  This may appear to be an
obvious instruction, but it can often prove to be a difficult task.
Aside from the common difficulties involved in getting unfavora-
ble details from a client, the Hague attorney may confront cul-
tural and language barriers that may hinder the communication
process.  Often it is difficult to explain to a client, in his or her
second language, that the Hague proceeding is not a custody pro-
ceeding at all.  The attorney must carefully explain that the
Hague hearing will determine only where the custody hearing
should take place, not who will have custody of the child[ren].
To avoid certain misunderstandings, the attorney should attempt
to collect any and all evidence, such as affidavits from teachers
and neighbors, describing how “settled” the family and child[ren]
were in the foreign jurisdiction.  To accomplish this, it may be


21 Id., at art. 3.
22 Id., at art. 1.
23 ICARA § 9003(e)(1).
24 Such options may include the following: trying to obtain a voluntary


return which can be negotiated by the Central Authority or an attorney; trying
to settle out of court, which is easier on the children and less expensive; or filing
a formal Petition for Return of Children.


25 Hague Convention, supra note 2, at art. 17 (The sole fact that a deci-
sion relating to custody has been given or entitled to recognition in the re-
quested state, is not grounds for refusing to return the child[ren] under the
Convention).
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necessary for the client to contact his or her foreign lawyer, if one
exists, in order to obtain the pertinent documents.26


C. Habitual Residence


The attorney first must prove that the child[ren] was re-
moved from or retained away from their country of “habitual
residence.”27  Habitual residence was purposely left undefined by
the drafters of the Convention to leave room for judicial inter-
pretation and flexibility and to prevent mechanical application of
the term.28  The drafters of the Convention conceived of habitual
residence as a question of pure fact, differentiating it from strictly
technical terms such as domicile.29  The “habitual residence” of a
child is not determined by the child’s nationality, legal domicile,
or a specific duration or time frame, but rather is regarded as a
factual determination of the place where the child is normally
resident, apart from a temporary absence, with a “settled pur-
pose.”30  The Ninth Circuit explained that “’Habitual residence’
is the central—often outcome determinative—concept on which
the entire system is founded.”31


As the Convention itself offers no definition of “habitual
residence,” the courts have had to give meaning to that phrase.
In the United States, there are two main branches of case law,
divided among the various federal circuit courts, addressing the
issue of habitual residence.  Most  circuit courts follow the lead of
the Ninth Circuit32 and focus on the question of whether the par-
ents had a shared intention to establish a habitual residence for
the child[ren].  Other circuits follow the lead of the Sixth Circuit
which concluded that an analysis of habitual residence “must fo-


26 If the client does not have an attorney in his or her home country, it
may be necessary to have the client obtain foreign counsel in order to make
access to proper documentation quicker and simpler.


27 Hague Convention, supra note 2, at art. 4 (“The Convention shall apply
to any child who was habitually resident in a Contracting State immediately
before any breach of custody of access rights.”).


28 Mozes v. Mozes, 239 F.3d 1067, 1070-71 (9th Cir. 2001).
29 Elisa Perez-Vera, Explantory Report, in 3 Hague Conference on Pri-


vate on Private International Law, Acts and Documents of the Fourteenth Ses-
sion, Child Abduction 426 (1982) (“Perez-Vera report”).


30 Silverman v. Silverman, 338 F.3d 886, 898 (8th Cir. 2003).
31 Mozes, 239 F.3d at 1070-71.
32 Id.at 1072.
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cus on the child, not the parents, and examine past experience,
not future intentions.”33  The Seventh Circuit has acknowledged
that all circuits “consider both parental intent and the child’s ac-
climatization, differing only in their emphasis.”34  The Ninth Cir-
cuit approach has been largely adopted by the majority of the
circuit courts, specifically by courts in the First, Second, Fourth,
Fifth, Seventh, and Eleventh Circuits35 and has been largely re-
jected by the Third, Sixth, and Eighth Circuits.36


The Ninth Circuit found that a child’s habitual residence
must be based on a “settled mutual intent” by the parents to
abandon their previous residence and an “actual change in geog-
raphy” and a period of time “sufficient for acclimatization.”37  In
Gitter v. Gitter, the Second Circuit approved and adopted the
reasoning and approach of Mozes v. Mozes, recognizing the im-
portance of intentions (normally the shared intentions of the par-
ents or others entitled to fix the child’s residence) in determining
a child’s habitual residence.  The court stated that “focusing on
intentions gives contour to the objective, factual circumstances
surrounding the child’s presence in a given location. This ap-
proach allows an observer to determine whether the child’s pres-
ence at a given location is intended to be temporary, rather than
permanent.”38  Thus, where parents differ as to where the habit-
ual residence of a child is, “[i]t then becomes the court’s task to
determine the intentions of the parties as of the last time that their
intentions were shared.”39


33 Friedrich v. Friedrich,983 F.2d 1396, 1401 (6th Cir. 1993).
34 Redmond v. Redmond, 724 F.3d 729, 745-46 (7th Cir. 2013).
35 See Redmond v. Redmond, 724 F.3d 729 (7th Cir. 2013); Larbie v.


Larbie, 690 F.3d 295, 310 (5th Cir. 2012), cert. denied, 133 S. Ct. 1455 (Feb. 25,
2013); Nicolson v. Pappalardo, 605 F.3d 100, 104 (1st Cir. 2010); Maxwell v.
Maxwell, 588 F.3d 245, 251 (4th Cir. 2009); Gitter v. Gitter, 396 F.3d 124, 134
(2d Cir. 2005); Ruiz v. Tenorio, 392 F.3d 1247, 1252-53 (11th Cir. 2004) (per
curiam).


36 See Barzilay v. Barzilay, 600 F.3d 912, 918 (8th Cir. 2010); Tsai-Yi Yang
v. Fu-Chiang Tsui, 499 F.3d 259, 271 (3d Cir. 2007); Simcox v. Simcox, 511 F.3d
594, 602 (6th Cir. 2007) Whiting v. Krassner, 391 F.3d 540, 550-51 (3d Cir. 2004);
Silverman, 338 F.3d at 898 (en banc).


37 Mozes, 239 F.3d at 1076-78.
38 Gitter, 396 F.3d at 131-32.
39 Id. at 133 (emphasis added).
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Courts that focus their analysis on shared parental intentions
do not ignore the more child-centered factors, particularly if the
child[ren] have been physically present in a new location for a
significant period of time.  The Second Circuit, in Guzzo v. Cris-
tofano, stated that “courts must not forget that the core concern
of ‘habitual residence’ is where a child normally or usually lives.
Once a court ‘can say with confidence’ that the child has become
settled into a new environment, habitual residence in that coun-
try is established.”40  The court further stated that “a child’s ha-
bitual residence changes when the child becomes settled in
another country, even if one or both of the parents intend for the
child to return to the original country of habitual residence.”41


The case of Ruiz v. Tenorio42 demonstrates how a focus on
parental intention can impact a court’s determination of a child’s
habitual residence.  The parents in Ruiz had moved from the
United States to Mexico with their children and most of their
possessions.  They resided in Mexico for almost three years
before the mother relocated to Florida with the children.  The
federal district court found that despite evidence of the children’s
acclimatization to their environment in Mexico, the parents did
not share an intention to abandon the United States as the chil-
dren’s habitual residence43 and the Eleventh Circuit affirmed.
Evidence of the children’s acclimatization included attending
school, various social engagements, and extracurricular activities.
Other factors included the father’s relationship with his extended
family and the mother’s and children’s immigration status in
Mexico.


D. Rights of Custody


The petitioner must next demonstrate that he or she had
rights of custody pursuant to the laws of the habitual residence44


and was exercising those rights.  A parent does not need to have
physical custody, and the right to make decisions regarding the
child’s well-being, including the right to determine the place of


40 Guzzo v. Cristofano, 719 F.3d 100, 109 (2d Cir. 2013).
41 Id. at 108, quoting Gitter, 396 F.3d at 133-34.
42 Ruiz v. Tenorio, 392 F.3d 1247 (11thCir. 2004).
43 Id. at 1256 (the district court found that the parties had agreed that the


move to Mexico would be for a trial period).
44 Hague Convention, supra note 2, at art. 3.
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residence of the child[ren], are considered rights of custody.45  A
right of custody and/or a right of access “may arise in particular
by operation of law or by reason of judicial or administrative de-
cision, or by reason of an agreement having legal effect under the
law of that State.”46  Usually, if sole custody has already been
awarded by the courts to one parent then that parent alone has a
right of custody.  If the other parent (non-custodial parent) has
been granted only visitation rights, then that parent has only a
right of access.  A right of access, however, is not adequate, in
and of itself, to qualify as a right of custody sufficient to order a
return under the Convention.47


There are times, however, when the notion of who has a
right of custody becomes clouded.48  If parents are married and
have not begun any divorce or custody proceedings, and thus
have joint custody by default, the United States views them both
as having an equal right of custody of the child[ren].  However,
this may not be true in other countries.  In a situation where the
child was born out of wedlock, many countries will give a supe-
rior right of custody to the mother.  Custody rights are defined by
the laws of the country of the child’s habitual residence,49 so the
attorney may have to do some research into rights of custody in
the foreign jurisdiction prior to filing the petition.


The first Hague Convention case to go before the U.S. Su-
preme Court addressed the issue of custody rights50 and provided
for a broad definition of custody rights in favor of left-behind
parents.  The parents in Abbott v. Abbott were living together in
Chile at the time of their separation in 2003 when a Chilean court
granted the mother daily care and control of their son, with visi-
tation rights to the father.  Though this seemed to be a clear-cut
case where the father was without custody rights, under Chilean
law, the father was in possession of a ne exeat right. This ne exeat
right (a restraining order forbidding the recipient to leave the
jurisdiction) restricted the mother from removing the child from


45 Id., at art. 5.
46 Id., at art. 3.
47 Radu v. Toader, 463 F.App’x 29, 30 (2d Cir. 2012).
48 It, therefore, becomes the job of the attorney to explain to the judge


that the right of custody can be defined in many different ways.
49 Meredith v. Meredith, 759 F. Supp. 1432, 1434 (D. Ariz.1991).
50 Abbott v. Abbott, 560 U.S. 1 (2010).
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Chile without the father’s permission.  However, the mother took
the child to the United States in 2005 without the father’s
approval.


The issue in Abbott was whether the ne exeat right under
Chilean law constituted a “right of custody” as defined by articles
3 and 5 of the Hague Convention.  Although most the circuit
courts had concluded that ne exeat rights were not rights of cus-
tody pursuant to the Convention, the Supreme Court ruled that
parents with ne exeat rights have rights of custody as defined by
the Convention.  Specifically, article 5 of the Convention defines
rights of custody to include “the right to determine the child’s
place of residence.“  Therefore, the Supreme Court construed
the Chilean ne exeat provision as giving rise to a joint right to
determine the child’s country of residence.51


Finally, the petitioner must prove that the custody rights
were being exercised by the left-behind parent at the time of the
alleged wrongful removal or retention.52  The Sixth Circuit held
that courts should “liberally find ‘exercise’ whenever a parent
with de jure custody rights keeps, or seeks to keep, any sort of
regular contact with his or her child” and that a person “cannot
fail to ‘exercise’ those custody rights under the Hague Conven-
tion short of acts that constitute clear and unequivocal abandon-
ment of the child.”53


Under article 15, the Treaty provides that the judicial or ad-
ministrative authorities, prior to issuing an order for the return of
the child[ren], can request that the authorities of the state of ha-
bitual residence of the child[ren] issue a decision stating that the
removal or retention was wrongful under their laws.54  It is very
helpful to have the Central Authority or the court of the foreign
country issue such a determination prior to bringing the petition
for return, if possible.  It can be argued that this determination,
though not binding, is certainly persuasive evidence on the issue
of wrongful removal.  If this has not been done in advance and
the judge requests it, this could further unduly delay the return of
the child[ren] until such a determination is rendered.


51 Id.at 8-9.
52 Hague Convention, supra note 2, at art. 3.
53 Friedrich, 78 F.3d at 1065-66.
54 Hague Convention, supra note2, at art. 15.
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III. Drafting the Pleadings


A. Drafting the Hague Convention Papers


It is important to stress that time is of the essence in a Hague
Convention case.55  The lawyer may and should begin drafting
the petitioning papers immediately. The actual Hague Petition
generally requires only a small amount of case specific informa-
tion and therefore may be drafted before even meeting with the
client.  For these purposes, the information in the Request for
Return is often sufficient.  The petitioner may wish to come to
the United States as soon as possible to see the child[ren].  In
such a case, it is necessary to obtain a stay of any orders of re-
straint or protection quickly.56  Note that immediate contact with
the abducting parent may not be advisable if the petitioner be-
lieves the abductor may again flee with the child[ren].  Further-
more, one should be careful to avoid service of any further legal
proceedings while the petitioner is present in the United States.
The attorney should use his or her best judgment.


B. Warrant in Lieu of Writ of Habeas Corpus


If the client has an idea of where the abducting parent and
child[ren] are, but is concerned that the abductor may flee again,
an Order for Issuance of Warrant In Lieu of Writ of Habeas
Corpus may be prepared and filed early in the proceeding.  Such
a Writ, once signed by a judge, permits the proper authorities
(U.S. Marshall service) to take the child[ren] into custody to be
presented to the court for the Hague Convention hearing.


55 Id., at art. 11 (requiring that Hague cases proceed promptly and expe-
ditiously); Id., at art. 12 (creating an additional defense if an action is not
brought within one year between the abduction and the date of filing the Peti-
tion for Return.). Also, the more swiftly the attorney acts, the less time there is
for the abducting parent to learn of the proceedings and re-abduct or secrete
the child[ren].


56 The petitioner should avoid any direct contact with the respondent as
well to avoid any situations whereby the respondent could make a claim of
violence.
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C. Petition for the Return of the Child[ren] Under the Hague
Convention


Finally, the attorney must prepare, file, and serve the Peti-
tion for Return of the Child[ren] to the petitioner.  This docu-
ment is generally broken down into sections.57  The Preamble
informs the court that the petitioner is moving under the Hague
Convention and that the text of the Hague Convention and
ICARA are annexed with the papers.  The objectives of the
Hague Convention, which are to secure a prompt return of the
abducted child[ren]58 and to ensure that the rights of the peti-
tioner in one Contracting State are respected by other Con-
tracting States,59 should also be clearly stated.


Under the heading Jurisdiction, the attorney should simply
state that ICARA gives the U.S. courts jurisdiction over the
case.60  The third heading is the Status of Petitioner and Child.
Here the attorney sets forth the elements of the cause of action.
The Hague Convention applies to cases in which a child under
the age of sixteen (16) years61 has been removed from his or her
state of habitual residence,62 in breach of right of custody of the
petitioner63 which the petitioner had been exercising64 at the
time of the wrongful removal or retention.65  The attorney should
annex a copy of the original [Request for Return] form with the
Petition.


The section entitled Removal and/or Retention of Child[ren]
by Respondent sets forth, generally, the approximate date of the
alleged abduction and states that the abduction was wrongful


57 Such sections include: Preamble; Jurisdiction; Status of Petitioner and
Child[ren]; Removal and/or Retention of Child[ren] By Respondent; Relief Re-
quested; Notice of Hearing; Attorneys’ Fees and Costs. Hague Convention,
supra note 2, at art. 26; 22 U.S.C. § 9007.


58 Hague Convention, supra note 2, at art. 1(a)
59 Id., at art. 1(b).
60 ICARA § 9003(a) (“JURISDICTION OF THE COURTS.-The courts


of the States and the United States district courts shall have concurrent original
jurisdiction of actions arising under the Convention.”).


61 Hague Convention, supra note 2, at art. 4.
62 Id., at art. 1.
63 Id., at arts. 3, 5.
64 Id., at art. 3.
65 Id., at art. 1.
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under article 3 of the Hague Convention.66  This section of the
Petition may be written very generally by merely asserting the
existence of a right of custody, but the issue will become more
complicated at the Hague hearing where opposing counsel may
defend against the Petition by alleging that the petitioner never
had any rights of custody.67  Finally, this section should state as
specifically as possible where the petitioner believes the
child[ren] are being held in the United States and that the
child[ren]’s habitual residence is the foreign jurisdiction.


Provisional Remedies refers to requests such as the warrant
in lieu of habeas corpus, which is based upon the belief that the
abducting parent will again remove and secrete the child[ren], as
well as temporary access orders to permit some contact between
the petitioner and the child[ren].  The section called Relief Re-
quested can be drafted like any court order.  For instance, the
attorney may choose to respectfully request the following: (a) an
order directing a prompt return; (b) the issuance of a warrant; (c)
the direction of notice; (d) an order staying other proceedings;
(e) an order directing the respondent to pay the petitioner’s costs
and fees; and (f) any other and further relief.   The attorney
should, under the heading Notice of Hearing, state the law under
which notice is being given.  For example, “pursuant to 22 U.S.C.
section 9003(c)68 the Respondent shall be given notice according
to“ and then state the appropriate law.


The Hague Convention makes a provision for attorney
fees.69  The attorney may want to ask for fees under the heading
Attorney’s Fees and Costs [Including Transportation Expenses]
Pursuant to Convention Article 26 and/or 22 U.S.C. § 9007) and


66 Hague Convention, art. 3 (This is the client’s cause of action.  A re-
moval or retention is considered wrongful where: “(a) it is in breach of rights of
custody attributed to a person . . . under the law of the State in which the child
was habitually resident immediately before the removal or retention; and (b) at
the time of the removal or retention those rights were actually exercised, either
jointly or alone, or would have been so exercised but for the removal or
retention.”).


67 Id., at art. 13(a).
68 ICARA § 9003(c) (”NOTICE.-Notice of an action brought under sub-


section (b) shall be given in accordance with the applicable law governing no-
tice in interstate child custody proceedings.).


69 Hague Convention, supra note 2, at art. 26.
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submit a bill for fees incurred to date in the case.70  If this strat-
egy is taken, a request should also be made for the court to re-
serve judgment over any further fees.  The above documents can
be verified by the client electronically, and therefore, the papers
may be drafted, filed, and served without the client having to be
present in the United States.


IV. Affirmative Defenses
Articles 12, 13, and 20 of the Hague Convention provide the


defenses available to the respondent in a Hague case.  Such de-
fenses include alleging that: the petitioner consented or acqui-
esced to the removal or retention71; there is grave risk that a
return would expose the child[ren] to harm or an intolerable situ-
ation72;  the child[ren] is of appropriate age and degree of matur-
ity and objects to the return73; the child[ren] is settled in the new
environment74; and/or a return would not be permitted by “the
fundamental principles of the requested state relating to the pro-
tection of human rights and fundamental freedoms.”75


The respondent’s burden of proof is to prove either by clear
and convincing evidence76 that the article 13(b)77 or article 2078


70 ICARA § 9007(b)(3)  (When an Order for Return is granted, the court
is required to order the person who removed or retained the child[ren] to pay
the necessary expenses incurred by and on behalf of the petitioner “including
court costs, legal fees, foster home or other care during the course of the pro-
ceedings in the action and transportation costs related to the return of the child
unless the respondent establishes that such order would be clearly
inappropriate”).


71 Hague Convention, supra note 2, at art. 13(a).
72 Id., at art. 13(b).
73 Id., at art. 13.
74 Id., at art. 12.
75 Id., at art. 20.
76 ICARA § 9003(e)(2)(A).
77 Hague Convention, supra note 2, at art. 13(b) (Even if a removal or


retention has been determined to have been wrongful, an authority may deny a
return if “there is a grave risk that his or her return would expose the child to
physical or psychological harm or otherwise place the child in an intolerable
situation.”).


78 Id., at art. 20 (“The return of the child under the provisions of Article
12 may be refused if this would not be permitted by the fundamental principles
of the requested State relating to the protection of human rights and fundamen-
tal freedoms.”).
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exceptions apply or by a preponderance of the evidence79 that
the article 1280 or the other article 1381 exceptions apply.  All the
affirmative defenses are to be construed narrowly lest they “frus-
trate the core purpose of the Hague Convention.”82


A. The Child[ren] Is Settled in the New Environment (One
Year Elapsed)


Article 12 of the Hague Convention permits  courts to refuse
to return a child who was wrongfully removed or retained if the
petitioner waited more than one year after the removal or reten-
tion to file the Petition and the child is settled in his or her new
environment.83  The court, however, may still order a return, if it
finds it appropriate, even if the child[ren] is settled in the new
environment and more than one year has passed.  This exception
provides an additional defense to an abducting parent only in
cases where the proceedings were not started within one year af-
ter the abduction.  However, if the time elapsed is less than one
year, even if the child is settled in this new environment, the
court must order the return of the child to the state of habitual
residence, unless the child comes under one of the other excep-
tions of the Convention.


There are circumstances when the petitioner may not know
the whereabouts of the respondent or the child due to respon-
dent’s actions to deliberately hide their location.  In such situa-
tions, the circuit courts were once split as to whether the one-
year clock should start to run only when the petitioner discov-


79 ICARA § 9003(e)(2)(B).
80 Hague Convention, supra note 2, at art. 12 (The Hague Convention


provides that an authority may refuse to return a child[ren] who has been
wrongfully removed or retained if: the petitioner waited longer than one (1)
year after the wrongful removal or retention to file the Petition; the respondent
can demonstrate that the child[ren] is settled in the new environment; or where
the authority has reason to believe the child[ren] has been taken to another
State.).


81 Id., supra note 2, at art. 13 (excluding 13(b)) (Even if a removal or
retention is been determined to have been wrongful, an authority may deny a
return if: the petitioner was not exercising his or her right of custody at the time
of the removal; or, depending on the degree of maturity and age of the
child[ren], the child[ren] objects to being returned.).


82 Choi v. Kim (In re Kim), 404 F. Supp. 2d 495, 512 (S.D.N.Y. 2005).
83 Hague Convention, supra note 2, at art. 12.
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ered the location of the respondent and the child.  The U.S. Su-
preme Court held in Lozano v. Montoya Alvarez84 that the
principle of equitable tolling,85 which has been applied to federal
statutes of limitations in the United States, was not appropriate
to Hague abduction cases because the Convention is a treaty
rather than a statute86 and because article 12 was not a limita-
tions period.87  The Supreme Court, in a concurring opinion, did
note however, that articles 12 and 18 of the Convention provided
the courts with discretion to return the child even when the peti-
tion was not filed within one year,88 obviating the need for equi-
table tolling.


To determine whether the child is now well-settled in the
new environment, the U.S. Department of State has stated that
“nothing less than substantial evidence of the child’s significant
connections to the new country is intended to suffice to meet the
respondent’s burden of proof.”89  The well settled test is a multi-
factor test designed to determine if the child is well settled in her
environment.90  This goal of this test is to address the under-
standing that “there could come a point at which a child would
become so settled in a new environment that repatriation might
not be in its best interest.”91  There is no dispositive factor used
to decide whether a child is well settled.  Instead, courts have
explored a variety of factors including: (1) the age of the child,
(2) the stability of their environment, (3) their school experience,
(4) any extracurricular activities, (5) the respondent’s financial
stability, (6) the child’s relationships with friends and relatives,
and (7) the immigration status of the child.92


84  Lozano v. Montoya Alvarez, 134 S. Ct. 1224, 1235-36 (2014).
85 Equitable tolling would mean that the one-year clock would start to


run when the petitioner found out where the respondent and the child were
residing.


86 Loranza,,134 S. Ct. at 1232-34.
87 Id. at 1234-35.
88 Id. at 1237 (concurring opinion).
89 The U.S. State Dept. Text & Legal Analysis, 51 Fed. Reg. 10,494,


10,509 (Mar. 26, 1986).
90 Broca v. Giron, 530 F. App’x 46, 47 (2d Cir. 2013) (citing Lozano v.


Alvarez, 697 F.3d 41, 57 (2d Cir. 2012)).
91 Blondin v. Dubois, 238 F.3d 153, 164 (2d Cir. 2001) (Commonly known


as Blondin IV).
92 Broca, 530 F. App’x at 47.
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B. Consent and Acquiescence


Article 13(a) of the Convention provides for the non-return
of the child in a situation where a parent “was not actually exer-
cising the custody rights at the time of removal or retention, or
had consented to or subsequently acquiesced after the removal
or retention.”93  Consent is given prior to the removal or reten-
tion while acquiescence is provided afterwards and typically re-
quires more formality.94  Respondents claiming after-the-fact
acquiescence are held to a higher standard than those claiming
before-the-fact consent, and acquiescence requires “either an act
or statement with the requisite formality, such as testimony in a
judicial proceeding; a convincing written renunciation of rights;
or a consistent attitude of acquiescence over a significant period
of time.”95


Courts are unwilling to apply this defense in situations
where the parties’ actions and surrounding circumstances contra-
dict a claim of consent or acquiescence.  Several courts have
identified the left-behind parent’s filing of a Hague Convention
petition in and of itself as evidence that the parent did not con-
sent or acquiesce to the child’s removal and retention.96


Furthermore, courts frequently warn that “[e]ach of the
words and actions of a parent during the separation are not to be
scrutinized for a possible waiver of custody rights”97 and “iso-
lated statements to third parties are not sufficient to establish
consent or acquiescence.”98  Another factor courts may consider
is whether the abducting parent removed the child in a secretive
fashion – for example, during the night, while the other parent is
away, or without informing the other parent.  In such situations,
it is less likely that the other parent consented to or acquiesced to
the child’s removal.99   However, in Pignoloni v. Gallagher, the


93 Hague Convention, supra note 2, at art 13(a).
94 Nicolson v. Pappalardo, 605 F.3d 100, 105 (1st Cir., 2010); Baxter v.


Baxter, 423 F.3d 363, 371 (3d Cir. 2005); Gonzalez-Caballereo v. Mena, 251
F.3d 789, 794 (9th Cir. 2001).


95 Friedrich, 78 F.3d at 1070; Baxter, 423 F.3d at 371.
96 Bocquet v. Ouzid, 225 F. Supp. 2d 1337, 1350 (S.D. Fla. 2002); Moreno


v. Martin, 2008 WL 4716958 (S.D. Fla. Oct. 23, 2008).
97 Friedrich, 78 F.3d at 1070.
98 Moreno, 2008 WL 4716958 at *15.
99 Simcox, 511 F.3d at 603; Friedrich, 78 F.3d at 1069.
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Second Circuit held that a provision in the parties’ divorce agree-
ment that permitted the mother to relocate to the United States
from Italy if the father defaulted in support payments amounted
to consent.100


C. A Return Would Place the Child[ren] in Grave Risk of
Danger


Under article 13(b) of the Hague Convention, the court is
not obligated to return the child if the respondent establishes
that “there is a grave risk that his or her return would expose
thechild to physical or psychological harm or otherwise place the
child in an intolerable situation.”101  A grave risk of harm exists
“in cases of serious abuse or neglect, or extraordinary emotional
dependence, when the court in the country of habitual residence,
for whatever reason, may be incapable or unwilling to give the
child adequate protection.”102 While the “grave risk” defense
must be proven by clear and convincing evidence, “subsidiary
facts . . . need only be proven by a preponderance of the evi-
dence” and can be aggregated to create clear and convincing evi-
dence of a grave risk of harm.103


The article 13(b) exception should be “interpreted narrowly,
lest it swallow the rule.”104 The exception “is not license for a
court in the abducted-to country to speculate on where the child
would be happiest.”105 It is also not a license for the court to
engage in a best-interests-of-the-child analysis.106  This defense
depends on both the probability of the harm and the magnitude


100 Pignoloni v. Gallagher, 555 F. App’x 112, 113-114 (2d Cir. 2014).
101 Hague Convention, supra note 2, at art. 13(b).
102 Friedrich, 78 F.3d at 1069.
103 Elyashiv v. Elyashiv, 353 F. Supp. 2d 394, 404 (E.D.N.Y. 2005) (quoting


Danaipour v. McLarey, 183 F. Supp. 2d 311, 315 (D. Mass. 2002)).
104 Souratgar v. Fair, 720 F.3d 96, 103 (2d. Cir. 2013) (citing Simcox, 511


F.3d at 604); Blondin II, 189 F.3d at 246 (warning that permissive invocation of
the affirmative defenses “would lead to the collapse of the whole structure of
the Convention by depriving it of the spirit of mutual confidence which is its
inspiration” (quotation marks and citation omitted)).


105 Gaudin v. Remis, 415 F.3d 1028, 1035 (9th Cir.2005) (quoting Friedrich,
78 F.3d at 1068).


106 Hague International Child Abduction Convention; Text and Legal
Analysis, 51 Fed. Reg. 10,494, 10,509 (Mar. 26, 1986).
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of the harm if the risk materializes107 and “the level of risk and
danger required to trigger this exception has consistently been
held to be very high.”108  Although “[t]he text of [article 13(b)]
requires only that the harm be ‘physical or psychological,’ the
context makes it clear that the harm must be a great deal more
than minimal.”109


The Second Circuit in Souratgar v. Fair, stated that “a grave
risk of harm from repatriation arises in two situations: ‘(1) where
returning the child means sending him to a zone of war, famine,
or disease; or (2) in cases of serious abuse or neglect, or ex-
traordinary emotional dependence, when the court in the country
of habitual residence, for whatever reason, may be incapable or
unwilling to give the child adequate protection.”110


In Simcox v. Simcox, the Sixth Circuit illustrated the distinc-
tion between grave and serious risk of harm by articulating three
broad categories into which an abusive situation might fall.111


On the one end of the spectrum, the court noted situations where
“the abuse is relatively minor.”112  For example, in Whallon v.
Lynn, the First Circuit held that a husband’s verbal abuse and an
incident of shoving directed towards his wife, “while regrettable,
was insufficient to establish a grave risk of harm to the child.”113


An abusive situation is less likely to be considered “grave” where
the allegations of abuse concern “isolated or sporadic
incidents.”114


On the opposite end of the spectrum are cases in which “the
risk of harm is clearly grave, such as where there is credible evi-
dence of sexual abuse, other similarly grave physical or psycho-
logical abuse, death threats, or serious neglect.”115  In Van De
Sande v. Van De Sande, the Seventh Circuit reversed an order to


107 Van De Sande v. Van De Sande, 431 F.3d 567, 570 (7th Cir. 2005).
108 Norden-Powers v. Beveridge, 125 F. Supp. 2d 634, 640 (E.D.N.Y.


2000).
109 Walsh v. Walsh, 221 F.3d 204, 218 (1st Cir. 2000) (citing Nunez-Es-


cudero v. Tice-Menly, 58 F.3d 374, 377 (8th Cir. 1995)).
110 Souratgar v. Fair, 720 F.3d 96 (2d Cir. 2013), citing Blondin IV, 238


F.3d at 162.
111 Simcox, 511 F.3d at 594.
112 Id. at 607.
113 Id. at 609 (citing Whallon v. Lynn, 230 F.3d 450, 460 (1st Cir. 2000)).
114 Id. at 608.
115 Id. at 607-08.
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return children to a petitioner who had “beat[en] his wife se-
verely and repeatedly in [the children’s] presence” and
threatened to kill them.116  Similarly, in Walsh v. Walsh, the court
reversed an order of return after finding that the father was “psy-
chologically abusive” and had severely beaten the children’s
mother in their presence.117


The third category of cases described by the Sixth Circuit
concerned those that “fall somewhere in the middle,” where the
abuse is “substantially more than minor, but is less obviously in-
tolerable.”118 Applying the grave risk of harm analysis to such
situations is “a fact-intensive inquiry that depends on careful
consideration of several factors, including the nature and fre-
quency of the abuse, the likelihood of its recurrence, and
whether there are any enforceable undertakings that would suffi-
ciently ameliorate the risk of harm to the child caused by its
return.”119


The Second Circuit in Souratgar v. Fair noted that
many cases . . . arise from a backdrop of domestic strife.  Spousal
abuse, however, is only relevant . . . if it seriously endangers the child.
The . . .  inquiry is not whether repatriation would place the respon-
dent parent’s safety at grave risk, but whether so doing would subject
the child to a grave risk of physical psychological harm.120


The Second Circuit went on to state that “[s]poradic or isolated
incidents of physical discipline directed at the child, or some lim-
ited incidents aimed at persons other than the child, even if wit-
nessed by the child, have not been found to constitute a grave
risk.”121  And that


to hold evidence of spousal conflict alone, without a clear and convinc-
ing showing of grave risk of harm to the child, to be sufficient to de-
cline repatriation, would unduly broaden the Article 13(b) defense


116 Van De Sande, 431 F.3d at 570.
117 Walsh v. Walsh, 221 F.3d 204, 219-20 (1st Cir. 2000). See also Rodriguez


v. Rodriguez, 33 F. Supp. 2d 456, 459-60 (D. Md. 1999) (The court refused re-
turn where child had been belt-whipped, punched, and kicked, and where the
child’s mother had been subjected to serious attacks resulting in a broken nose
and choking).


118 Simcox, 511 F.3d at 608.
119 Id.
120 Souratgar, 720 F.3d at 104, citing Charalambous v. Charalambous, 627


F.3d 462, 468 (1st Cir. 2010).
121 Id.
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and undermine the central premise of the Convention:  that wrong-
fully removed children be repatriated so that questions over their cus-
tody can be decided by courts in the country where they habitually
reside.122


A majority of courts have further declined to find grave risk
when the abducting parent claims that an order of return will
cause a separation between the child and the abductor that will
result in psychological damage to the child.123


Even if the respondent can prove allegations of abuse by
clear and convincing evidence, he or she must also establish that
“the court[s] in the country of habitual residence, for whatever
reason, may be incapable or unwilling to give the child adequate
protection.”124  The court must first “determine whether there
are any ameliorative measures that could be taken to mitigate
this risk and enable a child to return to his home country.”125


Respondents will often attempt to use the article 13(b) de-
fense to litigate the merits of a custody case and the best interests
of the child, which should be litigated in the country of habitual
residence.  Attorneys should be prepared to aggressively head off
such tactics and limit the scope of any grave risk inquiry.  In
Friedrich v. Friedrich, the Sixth Circuit characterized “grave risk”
as placing the child in imminent danger before the custody dis-
pute was resolved in the country of habitual residence.126 In
Gaudin v Remis, the Ninth Circuit held that


because psychological harm is often cumulative, especially in the ab-
sence of physical abuse or extreme maltreatment, even a living situa-
tion capable of causing grave psychological harm over the full course
of a child’s development is not necessarily likely to do so during the
period necessary to obtain a custody determination.”127


122 Souratgar, 720 F.3d at 104, citing Simcox, 511 F.3d at 604.
123 See, e.g., Walsh v. Walsh, 221 F.3d 204, 218 (1st Cir. 2000); Nunez-Es-


cudero v. Tice-Menley, 58 F.3d 374, 376 (8th Cir 1995); Rydder v. Rydder, 49
F.3d 369, 373 (8th Cir. 1995); Carranco v. Muñoz, 2013 U.S. Dist. LEXIS 5142,
at * 27 (D.N.J. Jan. 14, 2013); Norden-Powers v. Beveridge, 125 F. Supp. 2d 634,
640 (E.D.N.Y. 2000).


124 In re Application of Adan, 437 F.3d 381, 395 (3d Cir. 2006) (citing
Blondin, 189 F.3d at 246 and Friedrich , 78 F.3d at 1069).


125 Olguin v. Cruz Santana, No. 03-CV-6299, 2005 WL 67094 at * 6
(E.D.N.Y. Jan.13, 2005) (citing Blondin, 238 F.3d at 157).


126 Friedrich, 78 F.3d at 1060.
127 Gaudin v Remis, 379 F.3d 631 (9th Cir. 2002).
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D. A Return Conflicts with the Fundamental Freedoms of the
Requested State


Another exception, provided under article 20, allows  the
court to refuse to order the return of the child[ren] “if this would
not be permitted by the fundamental principles of the requesting
State relating to the protection of human rights and fundamental
freedoms.”128  This article functions as a safety valve for a mem-
ber country to not return a child[ren] to a country where the fun-
damental rights of freedom have been abridged.  This defense
has never successfully been argued in the United States.


E. The Child[ren] Objects to the Return


An additional provision of article 13 (unlettered) allows the
judicial or administrative authority to consider the child’s wishes
not to return to his or her country of habitual residence.  This,
however, depends upon the child’s age and degree of maturity.129


The drafters of the Hague Convention purposefully declined to
set a minimum age that a child must attain before a court may
find him or her sufficiently mature and may refuse repatriation
based solely on the child’s objection.130


The State Department cautions, however, that “[a] child’s
objection to being returned may be accorded little if any weight if
the court believes that the child’s preference is the product of the
abductor parent’s undue influence over the child.”131  This de-
fense is “fact-intensive” and there is no one-size-fits-all rule to
apply here.  In Reyes Olguin v. Cruz Santana, the federal district
court considered the views of an eight-year old child in denying
the Petition for return132 but in another case a court determined
that a fourteen-year old was not sufficiently mature.133


128 Hague Convention, supra note 2, at art. 20.
129 Id., at art. 13.
130 Blondin, 238 F.3d at 166.
131 U.S. State Dept. Text & Legal Analysis, 51 Fed. Reg. 10,494, 10,510


(Mar. 26, 1986).
132 Olguin, 2005 WL 67094 at 10.
133 England v. England, 234 F.3d 268, 272-73 (5th Cir. 2000).
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V. After a Successful Return Order
A. Payment of Costs and Fees


Of major interest to attorneys handling cases under the
Hague Convention is ICARA section 9007, which provides for
the award of cost and fees under the Convention and ICARA.134


ICARA provides that upon a successful return order the court
shall order the respondent to pay necessary expenses incurred by or
on behalf of petitioner, including court costs, legal fees, foster home or
other care during the course of the proceedings in this action, and
transportation costs related to the return of the child, unless the re-
spondent establishes that such order would be clearly
inappropriate.135


Article 26 of the Convention states that
[u]pon ordering the return of a child . . . the judicial or administrative
authorities may, where appropriate, direct the person who removed or
retained the child . . . to pay necessary expenses incurred by or on
behalf of the applicant, including travel expenses, any costs incurred
or payments made for locating the child, the costs of legal representa-
tion of the applicant, and those of returning the child.136


An award of fees and costs serves two purposes: (1) “to re-
store the applicant to the financial position he or she would have
been in had there been no removal or retention” and (2) “to de-
ter such removal or retention.”137 The respondent bears the bur-
den of establishing that an award of fees and costs would be
clearly inappropriate under the circumstances.138


B. Stays


The U.S. Supreme Court, in Chafin v. Chafin,139 addressed
the issue of whether an appeal was moot once a return order had
been carried out.  For instance, if a return order was reversed on
appeal, courts might find it difficult to enforce an order directing
a party in another country to return the child to the United
States.  In Chafin, the Supreme Court ruled unanimously that the


134 22 U.S.C. § 9007(b).
135 22 U.S.C. § 9007(b)(3).
136 Hague Convention, supra, note 2 at art. 26.
137 U.S. State Dept. Text and Legal Analysis, 51 Fed. Reg. 10,494, 10,511


(Mar. 26, 1986).
138 Whallon v. Lynn, 356 F.3d 138, 140 (1st Cir. 2004).
139 568 U.S. 165, 172 (2013).
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child’s return does not moot an appeal, because the parties con-
tinue to have a concrete interest in the outcome of the litigation.
The Court found that there was a possibility that the foreign ju-
risdiction would enforce a return order or that the original left-
behind parent would voluntarily return to the United States.140


The Chafin case should make it more difficult to procure a
stay once a trial court has issued a return order.  As the Supreme
Court illustrated, to determine an appeal moot once a child was
returned would serve to increase the number of stays granted
pending appeal.  This would “conflict with the Convention’s
mandate of prompt return to a child’s country of habitual resi-
dence,” and likely also generate more appeals in Convention
cases, with the goal of delaying the child’s return as long as
possible.


VI. Conclusion
It is a good idea to review as much of the case law from


around the country and around the world as possible as the case
law is still developing rapidly.  Each new case has the chance to
highlight a unique set of facts against the backdrop of the Con-
vention’s language and purpose.  This in turn helps to clarify the
law in the United States.


As more countries accede to the Convention and become
treaty partners, it will continue to become more important that
attorneys and judges learn how to apply the Convention in order
to achieve its stated goals.  Courts should not take these cases as
an opportunity to adjudicate merits of an underlying custody
case.  Rather they should have faith that the judicial systems in
the child’s habitual residence will be able to make those ultimate
decisions.  Otherwise, the Convention will merely provide license
for abducting parents to engage in forum shopping.   It is neces-
sary to recognize that the act of abducting a child can have a
devastating effect on a child141 and it is the responsibility of the


140 Id. at 175-76.
141 The Supreme Court in the case of Abbott v. Abbott, 560 U.S. 1 (2010),


wrote that “[s]ome child psychologists believe that the trauma children suffer
from these abductions is one of the worst forms of child abuse.” H. R. Rep. No.
103-390, p. 2 (1993); See Nancy Faulkner, Parental Child Abduction Is Child
Abuse, CAN. CHILDREN’S RIGHTS COUNCIL, (date source was accessed),
http://canadiancrc.com/
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courts to ensure that these abductions are not countenanced ex-
cept in those most extreme cases.


Nancy_Faulkner_Parental_abduction_is_child_abuse_1999.aspx.(A child ab-
ducted by one parent is separated from the second parent and the child’s sup-
port system. Studies have shown that separation by abduction can cause
psychological problems ranging from depression and acute stress disorder to
posttraumatic stress disorder and identity-formation issues.); See also Dorothy
S. Hungtington, PARENTAL KIDNAPPING: A NEW FORM OF CHILD
ABUSE 21-22 (American Prosecutor’s Research Institute’s National Center
For Prosecution of Child Abuse 1995) (1982) (A child abducted at an early age
can experience loss of community and stability, leading to loneliness, anger, and
fear of abandonment).
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Setting Client Expectations 


 Initiating a case by setting your client’s expectations at a manageable level is 


critical in laying the foundation for their satisfaction. For example, would you ever even 


consider paying $100 for the pleasure of standing on scalding hot payment for several 


hours? What about that same scenario, but with the addition of thousands of screaming 


children surrounding you? Taken alone, I doubt that anyone would answer those 


questions in the affirmative, but this is actually the exact situation that you are 


presented with at Disneyland. However, the key difference lies in Disney’s uncanny 


ability to set its customers’ expectations at an appropriate and manageable level. In 


order to achieve this, Disney posts ‘wait time’ signs at various stages of each line, which 


decrease at a more rapid pace than time actually elapsed, and before you know it, you 


are at the front of the line far before the first sign projected. This approach generates the 


perception that Disney has over-achieved by getting its customers through the lines 


faster than expected, and thus increases its chances of customer satisfaction.   


 In the divorce context, it is not quite as simple as posting ‘wait time’ signs, but the 


idea of setting a lower bar on the front end and over-achieving on the back end remains 
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the same. This can be difficult at times, given many clients’ lofty expectations that often 


do not even closely align with reality. Clients will occasionally see the success that a 


friend or co-worker had in their divorce case, and will automatically assume that they 


will fare just as well in their case. So, how do you manage a client’s expectations who 


comes into your office, fresh off of hearing about their friend’s successful divorce, and 


states that they want sole custody of their children, the house, the cars, and the stock? In 


this situation, also assume that your client’s spouse is a quality parent and also has 


worked throughout the marriage. The answer is not universal to every case, but in the 


circumstances presented above, it is essential to point out the following: 1) the friend 


was married for longer and also never worked, 2) your spouse has done nothing to 


suggest that they would have their parental rights limited in any way, and 3) the house, 


cars, and stock are all going to be subject to equitable division. Issuing a harsh reality 


check with the facts is often the best and only way of resetting your client’s expectations 


at a far more reasonable level than that which they initially entered your office with.  


Setting the Tone of the Case 


 Once your client’s expectations are set at the appropriate level, it becomes time to 


set the tone of how the case will go with the opposing party. This is especially important 


in the divorce context, given the associated emotional fragility. Typically, one side will 
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unilaterally decide that it is time to file for a divorce while the other side is unaware and 


caught off guard by the decision. Because the light bulbs do not usually go off 


simultaneously in each side, it is critical to approach the situation both amicably and 


discretely. In doing so, the best practice is often to offer the other side the opportunity to 


acknowledge service of the filing, rather than having them served at home or in public, 


which will only exacerbate an already emotionally charged situation.  


 In furtherance of setting the tone of the case, it is also key to target discovery both 


efficiently and effectively. While we all have standard discovery forms at our disposal, 


there are many areas of them that are unnecessary given the facts of our specific case. 


Agitating the other side is not beneficial to anyone, and opposing parties do not want to 


spend hours answering irrelevant requests. Targeting discovery to only those inquiries 


of relevance will both eliminate your need to sort through piles of useless documents 


and will likely reduce the inevitable backlash from the other side.  


 Just as irrelevant discovery requests tend to create friction with the other side, 


unreasonable demand letters also agitate and only further entrench the opposing party 


in their position. If you happen to be on the receiving end of an unreasonable demand 


letter, it is important to maintain poise and to be proactive, rather than reactive. 


Reacting by spending hours drafting an argumentative response is both unproductive 
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and futile, yielding no positive results. On the other hand, responding proactively by 


filing a pleading, getting a court date, getting a resolution, and moving on with the case 


is far more productive. Viewing the letter as a simple impasse requiring just a few extra 


steps will allow you to stay focused on the more important tasks at hand, rather than on 


the inappropriate and combative demand letters.  


 Along the same lines as unreasonable demand letters, are arguing and posturing 


amongst the attorneys. The simple fact is that this tactic does not work to anyone’s 


benefit, and it only serves to entrench the other side further in their position. If you do 


find yourself in the unfortunate position of going back and forth with opposing counsel, 


it is likely appropriate to reach out to the court for assistance and move on, rather than 


dragging it out and wasting even further time and money. Maintaining a balance 


between advancing your client’s position and acting respectfully toward the opposing 


side is beneficial to all parties involved.  


 Finally, in getting your client where they need to be emotionally to settle the case, 


it is highly recommended that you give them an outlet to vent all of their frustrations. 


Sometimes, venting is all that our clients need to get to a better place mentally and 


emotionally, and can allow them to move on with their lives. Venting is a very cathartic 


process, and it is often just a matter of the client wanting their voice heard by someone 
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willing to listen. Once the client receives that outlet and feels that they have indeed been 


heard, they are far more likely to be closer to reaching a settlement.  


Mediation: Prepare Your Client 


	 The most important step in getting your client’s case resolved and avoiding trial 


is mediation. However, mediation can be a confusing process for clients never exposed 


to it and it is very important to thoroughly explain it prior to its occurrence. Make sure 


that your client is clear on the fact that mediation is almost always voluntary and that 


either party may walk away from the negotiating table at any time, for any reason. 


Further, insist to your client that they, at a minimum, attempt in good faith to settle the 


case and resolve their disagreements. It is also important to explain to your client the 


benefits of a mediated agreement versus a court order, namely that the client has far less 


control if the case goes to court. Advise your client that mediation is their opportunity to 


negotiate what they want in a settlement and what they are willing to concede. 


Conversely, rather than coming to a mutual agreement with the other party in 


mediation, a court order dictates exactly what the ruling will be and adherence to it 


becomes mandatory.   


 The family law mediation process is unique and the aftermath lingers for many 


subsequent years. Unlike in other settings, our clients are typically forced to continue 
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interacting with each other in the wake of the mediated agreement. The success or 


failure of the agreement is far more than monetary; rather, it impacts the futures of 


entire families. As such, it is imperative that a mediator is chosen very carefully by both 


parties, requiring that they are knowledgeable in the field of family law and also are a 


trustworthy individual. It cannot be understated how important it is to remind your 


clients that they are the ones in control of their destiny through mediation, in stark 


contrast to trial. Remember, a mediated agreement is always a better alternative to an 


order by a judge, and your client’s understanding of this principle is the first step toward 


the successful resolution of their case.    
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CIVIL PRACTICE AND 
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DISSOLUTION OF MARRIAGE; SUPPORT; 


TIME-SHARING 


 


 


61.56 Definitions.—As used in this part, the term: 


(1) “Collaborative attorney” means an attorney who represents a party in a collaborative law 


process. 
(2) “Collaborative law communication” means an oral or written statement, including a 


statement made in a record, or nonverbal conduct that: 


(a) Is made in the conduct of or in the course of participating in, continuing, or reconvening for 


a collaborative law process; and 


(b) Occurs after the parties sign a collaborative law participation agreement and before the 


collaborative law process is concluded or terminated. 


(3) “Collaborative law participation agreement” means an agreement between persons to 


participate in a collaborative law process. 


(4) “Collaborative law process” means a process intended to resolve a collaborative matter 


without intervention by a tribunal and in which persons sign a collaborative law participation 


agreement and are represented by collaborative attorneys. 


(5) “Collaborative matter” means a dispute, a transaction, a claim, a problem, or an issue for 


resolution, including a dispute, a claim, or an issue in a proceeding which is described in a 


collaborative law participation agreement and arises under chapter 61 or chapter 742, including, 


but not limited to: 


(a) Marriage, divorce, dissolution, annulment, and marital property distribution. 


(b) Child custody, visitation, parenting plan, and parenting time. 


(c) Alimony, maintenance, and child support. 


(d) Parental relocation with a child. 


(e) Parentage and paternity. 


(f) Premarital, marital, and postmarital agreements. 


(6) “Law firm” means: 


(a) One or more attorneys who practice law in a partnership, professional corporation, sole 


proprietorship, limited liability company, or association; or 


(b) One or more attorneys employed in a legal services organization, the legal department of a 


corporation or other organization, or the legal department of a governmental entity, subdivision, 


agency, or instrumentality. 


(7) “Nonparty participant” means a person, other than a party and the party’s collaborative 







attorney, who participates in a collaborative law process. 


(8) “Party” means a person who signs a collaborative law participation agreement and whose 


consent is necessary to resolve a collaborative matter. 


(9) “Person” means an individual; a corporation; a business trust; an estate; a trust; a 


partnership; a limited liability company; an association; a joint venture; a public corporation; a 


government or governmental subdivision, agency, or instrumentality; or any other legal or 


commercial entity. 


(10) “Proceeding” means a judicial, an administrative, an arbitral, or any other adjudicative 


process before a tribunal, including related prehearing and posthearing motions, conferences, and 


discovery. 


(11) “Prospective party” means a person who discusses with a prospective collaborative 


attorney the possibility of signing a collaborative law participation agreement. 


(12) “Record” means information that is inscribed on a tangible medium or that is stored in an 


electronic or other medium and is retrievable in perceivable form. 


(13) “Related to a collaborative matter” means involving the same parties, transaction or 


occurrence, nucleus of operative fact, dispute, claim, or issue as the collaborative matter. 


(14) “Sign” means, with present intent to authenticate or adopt a record, to: 


(a) Execute or adopt a tangible symbol; or 


(b) Attach to or logically associate with the record an electronic symbol, sound, or process. 


(15) “Tribunal” means a court, an arbitrator, an administrative agency, or other body acting in 


an adjudicative capacity which, after presentation of evidence or legal argument, has jurisdiction 


to render a decision affecting a party’s interests in a matter. 


History.—s. 5, ch. 2016-93. 
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I.  AGREEMENTS 


 


A.  Prenuptial/Postnuptial Agreements 


 
First District 


Second District 


Third District 


Fourth District 


EVIDENCE SUPPORTED TRIAL COURT'S FINDING THAT UNMARRIED PARTIES 
ENTERED INTO VALID ORAL COHABITATION AGREEMENT. 
 
 This case presented numerous issues.  First, whether the evidence supported an oral 
cohabitation agreement and, if so, whether the evidence supported the damage award. In 
November 2013, Anthony Armao filed a complaint against Russell Turnbull for partition of real 
property they owned as joint tenants with rights of survivorship. In addition to half of the sale 
proceeds, Armao sought credits for expenses paid on the property. Turnbull denied that Armao 
was entitled to any credits and counterclaimed for breach of an oral cohabitation and support 
agreement. The Fourth District Court of Appeal held: 
 1.  "We find that the evidence supported an oral cohabitation agreement, but that the 
damage award should have been for a lesser amount, as conceded by the appellee." 
 2.  "We begin by noting that Florida law recognizes that unmarried cohabitants may agree 
to enter into an enforceable contract that establishes rights and responsibilities towards each 
other 'as long as it is clear there [is] valid, lawful consideration separate and apart from any 
express or implied agreement regarding sexual relations.'" 
 3.  "'The right to contract is one of the most sacrosanct rights guaranteed by our 
fundamental law.'" 
 4.  "Additionally, nothing in the statute of frauds, section 725.01, Florida Statutes, 
requires that such an agreement be in writing." 
 5.  "Indeed, among the other states that also recognize contracts between unmarried 
cohabitants, only three - Minnesota, New Jersey, and Texas - have held that such agreements 
must be in writing, and all three of those jurisdictions have enacted statutes specifically 
containing this requirement." 
 6.  "Having established that Florida recognizes oral cohabitation agreements between 
unmarried parties, we next consider whether the evidence was sufficient to show an oral 
agreement." 
 7.  "The existence of an oral contract is an issue for the finder of fact." 
 8.  ""An appellate court reviews a trial court's factual findings for competent substantial 
evidence." 
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 9.  "'An oral contract ... is subject to the basic requirements of contract law such as offer, 
acceptance, consideration and sufficient specification of essential terms.'" 
 10.  "We find that competent substantial evidence supports the trial court's finding that 
the parties entered into an oral cohabitation agreement." 
 11.  "Turnbull's testimony was sufficiently specific as to the essential terms of an 
enforceable contract….  Turnbull specifically testified that the parties agreed all their income, 
investments, assets, and inheritances would be combined and used to pay their current and future 
expenses." 
 12.  "Additionally, the parties' course of conduct, as established through other evidence, 
supports the existence of a sufficiently definite agreement." 
 13.  "The evidence showed that the parties were in a relationship for over forty years, 
during which time they commingled their funds. [T]urnbull gave Armao his paychecks, social 
security payments, inheritances, and proceeds from the sales of property. [A]rmao controlled the 
parties' finances and paid the mortgage and living expenses with commingled funds. [T]he 
parties made joint loans together.  [T]hey created identical wills and trusts, leaving everything to 
each other." 
 14.  "Thus, all of this evidence, coupled with Turnbull's testimony, constitutes competent 
substantial evidence sufficient for the trial court to find an oral cohabitation agreement." 
 15.  "The next issue is whether the evidence supports the $750,000 award." 
 16.  "A damages award must be supported by competent substantial evidence." 
 17  "Armao argues, and Turnbull concedes, that the evidence did not support the 
$750,000 award.  [W]e agree with Turnbull that the evidence supported an award of $509,224, 
representing half of the value of the parties' combined assets." 
Armao v. McKenney, 218 So.3d 481 (Fla. 4th DCA 2017) 
 


Fifth District 


 


B.  Marital Settlement Agreements 


 
First District 


Second District 


CLAIM THAT PROVISION OF SETTLEMENT AGREEMENT THAT EQUITABLY 
DISTRIBUTED HUSBAND'S PENSION PLAN WAS AMBIGUOUS AND THAT TRIAL 
COURT ERRED IN FAILING TO TAKE PAROL EVIDENCE REGARDING PARTIES' 
INTENT WAS NOT PRESERVED FOR APPEAL WHERE ISSUE WAS NOT RAISED 
BEFORE TRIAL COURT; TRIAL COURT ERRED IN REQUIRING HUSBAND TO 
ELECT SURVIVOR BENEFITS WHERE PARTIES' AGREEMENT DID NOT 
REQUIRE SUCH SECURITY. 
 
 The Former Husband, contested the trial court's interpretation of a provision in the 
parties' Marital Settlement Agreement that equitably distributed his pension plan. The Former 
Husband argued that there is a latent ambiguity in the provision and that the court erred by 







  3 


failing to take parol evidence regarding the parties' intent. The Former Husband also argued that 
the court erred in requiring him to elect survivor benefits in order to secure the portion of the 
pension awarded to the Former Wife.  The appellate court held: 
 1.  "Because any error as to the taking of parol evidence was invited and the argument 
that the Former Husband now makes as to that issue was not made in the trial court, we affirm 
the trial court's interpretation of the provision." 
 2.  "But we conclude that the court did not have the authority to require the Former 
Husband to elect survivor benefits and reverse the amended final judgment of dissolution solely 
as to that portion of the judgment." 
 3.  "On appeal, the Former Husband has changed his position and argues for the first time 
that the provision is ambiguous and that parol evidence is necessary to aid in its interpretation." 
 4.  "We reject this argument because the Former Husband failed to make this argument to 
the trial court." 
 5.  "'In order to be preserved for further review by a higher court, an issue must be 
presented to the lower court and the specific legal argument or ground to be argued on appeal or 
review must be part of that presentation if it is to be considered preserved.'" 
 6.  "Additionally, 'a party cannot successfully complain about an error for which he or she 
is responsible or of rulings that he or she has invited the trial court to make.'" 
 7.  "Thus, we affirm the equitable distribution of the pension plan." 
 8.  "The trial court also ordered the Former Husband to elect survivor benefits to secure 
the award." 
 9.  "The Former Husband argues that the court was without jurisdiction to require this 
election because the MSA does not contain a provision requiring security for the pension award." 
 10.   "We agree that adding such a provision in an enforcement proceeding effectively 
modified the equitable distribution award without authority." 
 11.  "We therefore affirm the amended final judgment of dissolution with the exception 
of the requirement that the Former Husband elect survivor benefits." 
Sciame v. Sciame, 215 So.3d 190 (Fla. 2d DCA 2017) 
 
SURVIVING SPOUSE TECHNICALLY ADMITTED THAT SHE WAIVED RIGHT TO 
ELECTIVE SHARE IN A PRENUPTIAL AGREEMENT WHEN SHE DID NOT 
RESPOND TO REQUEST FOR ADMISSION THAT SHE ENTERED INTO 
PRENUPTIAL AGREEMENT WAIVING ELECTIVE SHARE. 
 
 The Wife appealed from an order granting an objection to her election to take the elective 
share of her deceased husband's estate, effectively denying her claim to the elective share. 
Sudman [the Wife] was married to the decedent when he died in 2013. The trustee of the 
decedent's trust, Michael O'Brien, filed a petition for administration of the decedent's estate. 
Sudman also filed a petition for administration of the decedent's estate. In May 2014, the trial 
court appointed Sudman as personal representative and issued orders of administration.  In 
October 2014, Sudman filed an election to take the elective share of her deceased husband's 
estate under Florida Statute section 732.201. The trustee filed an objection to Sudman's election, 
alleging that Sudman had waived her right to take the elective share by signing a prenuptial 
agreement. The trustee then served on Sudman two requests for admissions, asking her to admit 
that she executed a prenuptial agreement with the decedent prior to her marriage. Sudman failed 
to respond to those requests. The trial court conducted a non-evidentiary hearing in December 
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2015, after which the trial court entered an order finding that the requests for admissions "are 
deemed ADMITTED" and granting the trustee's objection to Sudman's election to take the 
elective share.  On appeal, Sudman argues that the trial court erred in treating her failure to 
respond to requests for admissions as technical admissions that she waived her right to the 
elective share by signing a prenuptial agreement and in failing to hear her oral motion to be 
excused from the admissions. 
 1  "We have jurisdiction pursuant to Florida Rule of Appellate Procedure 9.170(b)." 
 2.  "The trial court treated Sudman's failure to respond to the trustee's requests for 
admissions as admissions that she had entered into a prenuptial agreement with the decedent and 
had waived her right to the elective share." 
 3.  "Florida Rule of Civil Procedure 1.370(a) provides in relevant part that a matter is 
admitted unless the party answers or objects within thirty days after service of the request, and 
rule 1.370(b) provides that '[a]ny matter admitted under this rule is conclusively established 
unless the court on motion permits withdrawal or amendment of the admission.' " 
 4.  "Our record does not demonstrate that Sudman asked to be relieved from her 
admissions." 
 5.  "Had Sudman asked to be relieved from her admissions, she may have been entitled to 
that relief." 
 6.  "Sudman maintains that she attempted to ask for such relief at the hearing on the 
trustee's objection but that the trial court refused to hear her oral motion." 
 7.  "However, that fact is not apparent from our record because Sudman did not provide a 
transcript of the hearing or a statement of the evidence pursuant to Florida Rule of Appellate 
Procedure 9.200(b)(4)." 
 8.  "Our record contains a document filed by Sudman in response to the trustee's 
objection.  [T]itled 'Response to and Motion to Quash Objection to take Elective Share,' 
Sudman's counsel denied the allegation that Sudman had entered into a prenuptial agreement 
with the decedent.  [S]udman's counsel also asserted that 'the undersigned has a good faith belief 
that a prenuptial agreement does not and never did exist between the [d]ecedent and his wife.' " 
 9.  "But the response contains no sworn allegations by Sudman and does not specifically 
ask to be relieved from her admissions; therefore, it was not sufficient to refute the facts earlier 
admitted by her." 
 10.  "The record also indicates that after the trial court entered its order granting the 
trustee's objection, Sudman filed an affidavit in which she stated that she 'never entered into or 
signed a prenuptial agreement with' the decedent and that she 'never entered into or signed any 
agreement to waive [her] elective share rights under Florida law.' " 
 11.  "But this affidavit was not presented to the trial court prior to the hearing or the trial 
court's entry of the order on appeal.  Therefore, we do not consider it." 
Sudman v. O'Brien, 218 So.3d 986 (Fla. 2d DCA 2017) 
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TRIAL COURT ERRED IN AWARDING ALIMONY TO WIFE WHERE PRENUPTIAL 
AGREEMENT WAIVED ANY RIGHT TO ALIMONY AND INSTEAD PROVIDED 
THAT UPON ENTRY OF FINAL JUDGMENT OF DISSOLUTION HUSBAND WOULD 
PAY WIFE A SALARY, WHICH TRIAL COURT FOUND TO BE "A FORM OF 
ALIMONY." 
 
 The parties waived their right to alimony in a prenuptial agreement. Notwithstanding the 
alimony waiver, the prenuptial agreement provided that upon the entry of a final judgment of 
dissolution of marriage, Former Husband or one of his companies would pay Former Wife a 
gross salary of $6,000 per month for twenty-four months from the date of the entry of the final 
judgment of dissolution. Although the trial court found the parties waived their right to alimony 
in the prenuptial agreement, it found the parties intended the salary payments "would be a form 
of alimony e.g. durational alimony." The Former Husband appealed and the Fourth District 
Court of Appeal found: 
 1.  "'Valid prenuptial agreements regarding post-dissolution support are contracts.'"  
 2.  "'[C]ontracts are to be construed in order to give effect to the intent of the parties.'" 
 3.  "Neither party questioned the validity or enforceability of the prenuptial agreement." 
 4.  "In waiving the right to alimony, the parties intended to take the gross salary payments 
outside chapter 61, Florida Statutes, and outside the power of the trial court to hold Former 
Husband in contempt in the event he fails to pay." 
 5.  "Instead of enforcement by contempt, the employment prenuptial agreement 
contemplated that the non-payment of 'salary' would be enforceable as any other employment 
contract, by a traditional breach of contract action." 
 6.  "The trial court thus erred in failing to give the prenuptial agreement the effect 
intended by the parties." 
 7.  "We ... reverse paragraph 15 of the judgment, where the trial court erred by treating 
the gross salary payments set forth in the prenuptial agreement as a form of durational alimony." 
Whissell v. Whissell, 222 So.3d 594 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN DENYING HUSBAND'S PETITION FOR DOWNWARD 
MODIFICATION OF ALIMONY ON GROUND THAT A STIPULATED SETTLEMENT 
AGREEMENT WAIVED FOREVER HUSBAND'S RIGHT TO SEEK DOWNWARD 
MODIFICATION UNLESS HE BECAME INVOLUNTARILY UNEMPLOYED. 
 
 The Former Husband appealed from the trial court's order denying his post dissolution 
petition for downward modification of his alimony obligation. The trial court concluded that the 
Former Husband, in a 2008 settlement agreement, forever waived his right to seek a downward 
modification unless he became involuntarily unemployed. The Former Husband argues that 
paragraph seven of the parties' 2008 stipulation did not represent an unambiguous permanent 
waiver of his right to seek modification of his alimony obligation. The Second District Court of 
Appeal found: 
 1.  "Because our review of the settlement agreement does not reveal a clear and 
unambiguous intent to waive the Former Husband's statutory right to seek modification, we 
reverse and remand for further proceedings pursuant to section 61.14, Florida Statutes (2014)." 
 2.  "We review a trial court's order granting summary judgment de novo." 
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 3.  "Likewise, we review a trial court's interpretation of a settlement agreement, as 
incorporated into a dissolution judgment, de novo." 
  4.  "Section 61.14(1)(a) allows a party to apply to a circuit court for an order modifying 
an alimony obligation created by agreement." 
 5.  "This statutory right to seek modification may be waived only 'if the language in the 
agreement clearly and unambiguously expresses waiver or if the "interpretation of the agreement 
as a whole can lead to no other conclusion but waiver.”’” 
 6.  "If a party has not expressed a clear and unambiguous intent to waive their statutory 
right to seek modification, it is error for a trial court to conclude that a party has waived such 
right." 
 7.  "Here, the 2008 stipulation reduced the Former Husband's alimony obligation 
effective June 1, 2008.  Paragraph seven of that stipulation contains only two sentences.  The 
first sentence of paragraph seven restricts the Former Husband from seeking a further reduction 
of alimony before December 31, 2010, as follows, 'The Former Husband shall seek no further 
reduction of his alimony obligation before December 31, 2010, and the Former Husband shall 
not be entitled to any further reduction of his alimony obligation prior to December 31, 2010.'" 
 8.  "The second sentence sets forth that involuntary unemployment is the only condition 
upon which the Former Husband may seek a reduction of alimony as follows, 'The Former 
Husband may seek downward modification of his alimony obligation only if he is involuntarily 
unemployed.'  But it is unclear as to what time period this second sentence applies." 
 9.  "The trial court construed paragraph seven to mean that the Former Husband: (1) 
could not seek an alimony reduction prior to December 31, 2010, for any reason, even 
involuntary unemployment, and (2) could only seek an alimony reduction after December 31, 
2010, if he is involuntarily unemployed.  In other words, the trial court determined that the 
second sentence of paragraph seven permanently limits the Former Husband's ability to seek 
modification after December 31, 2010, unless he becomes involuntarily unemployed." 
 10.  "But, reading both sentences of paragraph seven together, another reasonable 
interpretation is that the second sentence's purpose is to directly modify the first sentence to give 
the Former Husband a relief valve should he become involuntarily unemployed before the 
expiration of the time period ending December 31, 2010." 
 11.  "Under this latter interpretation, the second sentence applies only to the time period 
ending December 31, 2010, and therefore does not act to permanently limit the Former 
Husband's ability to seek modification for reasons other than involuntary unemployment." 
 12.  "It is simply unclear whether the Former Husband intended the 'involuntary 
unemployment' language set forth in the 2008 stipulation to apply as the sole exception to him 
filing a petition for modification prior to December 31, 2010, or as the sole exception to him 
filing a petition for modification after December 31, 2010." 
 13.  "Or, as the trial court noted, it may be that there were no circumstances under which 
the Former Husband could have requested an additional alimony reduction prior to December 31, 
2010, and only one circumstance - involuntary unemployment - under which the Former 
Husband could have requested an additional alimony reduction in perpetuity." 
 14.  "Gleaning these various interpretations of the 2008 stipulation supports our 
conclusion that it did not express an unambiguous and irrevocable intent to waive all future 
modification requests by the Former Husband unless he became involuntarily unemployed." 
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 15.  "As such, we reverse the summary judgment and remand with instructions for the 
trial court to reinstate the Former Husband's petition and for further proceedings pursuant to 
section 61.14." 
Kallett v. Kastriner, 225 So.3d 967 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT ERRED IN GRANTING FORMER WIFE'S MOTION TO SET ASIDE 
FINAL JUDGMENT AND MARITAL SETTLEMENT AGREEMENT WHERE 
MOTION WAS NEVER SET FOR HEARING. 
 
 The Former Husband appealed from a trial court order that (1) granted the motion of 
Ellen Pataro, his Former Wife, for discovery sanctions and (2) granted the Former Wife's motion 
to set aside a final judgment and a related marital settlement agreement.   In 2010, the parties 
ended their twenty-year marriage by a marriage settlement agreement which was adopted into a 
final judgment of dissolution. Two years later, the Former Wife moved to set aside the final 
judgment and the related settlement agreement under Florida Rule of Civil Procedure 1.540, 
alleging they were secured by fraud. That motion was never set for hearing as the parties pursued 
discovery. In February 2015, the Former Wife moved to compel and for sanctions based upon 
the Former Husband's bad faith failure to provide discovery. 
 The trial court conducted an evidentiary hearing on the motion to compel and for 
sanctions. The hearing took place over three days during a nine month period. On the first day, 
November 12, 2015, the Former Husband was represented by counsel. On the second day of the 
hearing, July 12, 2016, however, the Former Husband did not have counsel. On July 11, 2016, 
the Former Husband's counsel withdrew in response to a letter from opposing counsel giving him 
notice of the Former Wife's claim for sanctions under Florida Statute 57.105. At the beginning of 
the second day of the hearing, the Former Husband moved for a continuance to allow him to 
obtain new counsel, which the trial court denied. On the third day of the hearing, August 19, 
2016, the Former Husband was still not represented because, he stated, the counsel he had hired 
withdrew just prior to the hearing based on a conflict. 
 In the course of the evidentiary hearing, the Former Husband admitted he had failed to 
obey orders to produce material documents in his possession and lied three times in sworn 
materials filed in court. In explaining his conduct, the Former Husband indicated he believed he 
was not required to produce information that would "incriminate" him. Only after being 
confronted by his landlord's sworn testimony did the Former Husband admit that he previously 
lied about living rent-free. Even then, he claimed he did so only because he was paying his 
landlord under the table in order to help his landlord avoid declaring the rent as income: "I am 
responsible, I did it, I never thought it would come out because it was a deal between friends. 
Unfortunately, many people don't respect friendship, that's it." 
 The trial court found the Former Husband had disobeyed discovery orders, failed to 
produce relevant documents within his possession, and committed fraud upon the court by filing 
false statements under oath. The trial court also found the Former Husband had obtained perjured 
testimony from a girlfriend to support his false responses.  In part of the order under appeal, the 
trial court entered various sanctions against the Former Husband including establishing the 
Former Wife's entitlement to attorney's fees in an amount to be set later; prohibiting the Husband 
from presenting evidence regarding the calculation of damages and equitable distribution; 
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directing the Former Husband to file verified financial statements attaching his 2014 and 2015 
tax returns; and ordering that a forensic computer expert would be appointed to review the 
Former Husband's computers and electronic devices for emails identified to be produced in a 
prior order. In another part of the order under appeal, however, the trial court granted the Former 
Wife's Rule 1.540 motion to set aside the final judgment of dissolution and the marital settlement 
agreement. This appeal followed and the Third District Court of Appeal found: 
 1.  "We have jurisdiction to review this part of the non-final order.' 
 2.  "We hold that the trial court erred by ruling on the motion to set aside the final 
judgment and marital settlement agreement when the motion was never set for hearing." 
 3.  "The Former Husband was entitled to notice of the motion being addressed at the 
evidentiary hearing - particularly at a time when his prior counsel withdrew and he was seeking, 
but was without, counsel." 
 4.  "Contrary to the Former Wife's argument, the Former Husband was not on notice at 
the hearing on the motion for discovery sanctions that he had to present evidence to address the 
motion to set aside." 
 5.  "The mere fact that the motion to set aside had been pending for years is not notice 
that the motion would be heard at a hearing on the motion for sanctions." 
 6.  "The motions are not so similar that notice regarding one motion constituted notice for 
the other." 
 7.  "While there might be some overlap, the motion for sanctions primarily concerned the 
Former Husband's conduct after entry of the final judgment of dissolution while the motion to set 
aside the final judgment primarily concerned conduct before entry of the final judgment." 
 8.  "The motion to set aside the marital agreement, although subject to some 
presumptions, also turns on 'the adequacy of the challenging spouse's knowledge at the time of 
the agreement and whether the challenging spouse is prejudiced by the lack of information.'  We 
could find no evidence or argument in the record and no point in the trial court's otherwise 
lengthy and detailed order where this issue was addressed." 
 9.  "The Former Wife also contends that the setting aside of the final judgment and 
marital settlement agreement should itself be upheld as a sanction for the Former Husband's 
conduct." 
 10.  "We reject the Former Wife's argument in this regard because it is not clear that the 
trial judge so intended.  We are reluctant to attribute this rationale to the trial judge's ruling 
where, as here, the Former Wife was unable to provide a single case supporting the argument 
that a final judgment and marital settlement agreement can be set aside purely as a sanction." 
 11.  "Accordingly, given the particular circumstances of this case and the arguments 
presented to us, we reverse the part of the order under review which grants the Former Wife's 
motion to set aside the final judgment and marital settlement agreement." 
 12.  Finally, we acknowledge that discovery violations, where appropriate, may well form 
the basis for adverse inferences." 
 13.  "Moreover, in extreme cases, discovery violations may justify restrictions on a 
party's ability to submit evidence on points where the party's improper conduct frustrated the 
opposing party's ability to present her case. " 
Pataro v. Pataro, 224 So.3d 824 (Fla. 3d DCA 2017) 
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Fourth District 


TRIAL COURT ERRED IN DENYING HUSBAND'S MOTIONS TO ENFORCE 
MARITAL SETTLEMENT AGREEMENT, COMPEL MEDIATION, AND COMPEL 
INVENTORY OF PERSONAL PROPERTY AND SIMILAR ITEMS WHERE MARITAL 
SETTLEMENT AGREEMENT PROVIDED THAT PARTIES WOULD DIVIDE 
PERSONAL PROPERTY, FURNISHINGS, AND SIMILAR ITEMS BETWEEN 
THEMSELVES OR MEDIATE THE DIVISION IF UNABLE TO DO SO. 
 
 The circuit court entered a final judgment of dissolution of marriage and incorporated 
marital settlement agreement. Within the incorporated marital settlement agreement was a 
provision which stated that the parties would "amicably divide all personal property, furnishings, 
and other like items between themselves" and, if not able to do so, they would mediate the 
division of any remaining items. the parties were unable to resolve the distribution of personal 
property and furnishings. Therefore, the Former Husband filed a motion to enforce the marital 
settlement agreement, a motion to compel mediation, and a motion to compel inventory. The 
circuit court held a hearing on the motions, after the parties testified, the court articulated its 
concern about mediation and whether the parties would be honest with the mediator. It also 
questioned, if it ordered an inventory of the remaining items of personal property, whether the 
court was "supposed to figure out" the truth regarding which items were marital and non-marital. 
The court ultimately denied the Former Husband's motions. The Former Husband appeals the 
circuit court's orders denying his motions to enforce the marital settlement agreement, compel 
mediation, and compel an inventory of personal property and similar items. The Fourth District 
Court of Appeal held: 
 1.  "We reverse because section 61.075, Florida Statutes (2012), required the court to 
identify and value all marital and non-marital property, and distribute the marital property." 
 2.  "In a marital dissolution action, section 61.075, Florida Statutes (2012), 'expressly 
requires trial courts' to make specific written findings identifying, valuing, and distributing 
marital and non-marital property." 
 3.  "While the procedural posture of this dissolution action was somewhat unique, the 
parties' agreement to attempt to distribute the personal property without court intervention did 
not eliminate the court's statutory obligation to do it for them when their efforts at a non-judicial 
resolution failed." 
 4.  "The court's orders are reversed and the case is remanded for further proceedings." 
 5.  "On remand, the court may compel mediation." 
 6.  "However, if the court declines to compel mediation or the parties are unable to 
resolve the dispute through mediation, the court shall conduct a hearing and make written 
findings that sufficiently identifies the contested personal property, values the contested personal 
property, determines whether the contested personal property is marital or non-marital, and 
distributes the marital property." 
Lord v. Lord, 220 So.3d 575 (Fla. 4th DCA 2017) 
 
JUDGMENT REVERSED WHERE AMOUNT OF CHILD SUPPORT AWARDED TO 
HUSBAND APPEARED TO BE IN CONFLICT WITH TERMS OF PARTIES' 
MARITAL SETTLEMENT AGREEMENT. 
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 The Wife contested on appeal the trial court's award of child support because it was in 
conflict with the parties' Marital Settlement Agreement. The Husband argued that this court does 
not have jurisdiction over the child support order because it was entered after the wife filed a 
notice of appeal. 
 1.  "We find that the wife's notice of appeal was premature.  The order dissolving the 
parties' marriage was not a final judgment because it did not decide the issue of child support." 
 2.  "However, jurisdiction vested in this court upon the trial court's issuance of the 
amended final judgment which resolved the issue of child support.  Therefore, the issue of child 
support is properly before this court." 
 3.  "Because the wife prematurely appealed, the record does not include all matters 
occurring between the order dissolving the marriage and the amended final judgment." 
 4.  Despite an inadequate record, 'when the error appears on the face of the judgment, it 
should be corrected.'" 
 5.  "The trial court's award of $1,941 per month in child support to the husband is error 
on the face of the judgment because it is in conflict with the terms of the Marital Settlement 
Agreement.” 
 6.  "In arriving at this figure, the trial court used a child support guidelines worksheet 
which listed the wife's net monthly income as $7,302.  This was contrary to the [Agreement] 
wherein the parties stipulated that for purposes of calculating child support, 'the Wife's income 
shall be imputed at zero until September 1, 2018 and thereafter at $27,500 yearly.'" 
 7.  "A marital settlement agreement as to child support is binding on the parties, subject 
to the court's review that it is in the best interests of the children.  [Here], the MSA became 
binding when the trial court adopted and incorporated the MSA into the order dissolving the 
marriage." 
 8.  "In light of the foregoing, and based on the record before us, the child support 
guidelines worksheet and the amended final judgment ordering the wife to pay $1,941 per month 
in child support appear to be in conflict with the terms of the MSA." 
 9.  "Accordingly, we reverse and remand for the trial court to resolve the apparent 
conflict and, if necessary, recalculate the wife's child support obligation.” 
Bell v. Broch, 42 FLW D2313 (Fla. 4th DCA 2017) 
 


Fifth District 


C.  Miscellaneous 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
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II. ALIMONY  


 


A.  Permanent Alimony 


 
First District 


TRIAL COURT DID NOT ERR IN AWARDING WIFE PERMANENT ALIMONY, BUT 
AMOUNT MUST BE RECALCULATED IN LIGHT OF REVERSAL OF EQUITABLE 
DISTRIBUTION AWARD; ATTORNEY'S FEE AWARD ALSO REVERSED IN LIGHT 
OF REVERSAL OF EQUITABLE DISTRIBUTION AWARD. 
 
 This was an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raises four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
award.  The former husband argued that the trial court erred in awarding the former wife $2,500 
in permanent alimony. The First District Court of Appeal found: 
 1.  "As to the trial court's decision to award permanent alimony, the parties' thirty-nine 
year marriage was of such a duration that the former wife was entitled to an initial rebuttable 
presumption favoring permanent alimony." 
 2.  "The trial court's order determined that the former wife had a need for $2,500 per 
month in alimony and carefully considered all of the factors in section 61.08(2)(a)–(i), Florida 
Statutes (2015)." 
 3.  "Factors weighing in favor of the former wife's need were the parties' high middle-
class standard of living during the marriage and the former wife's inability, due to age, health, 
and education, to support herself in a fashion consistent with her previous standard of living." 
 4.  "After the divorce, the former wife would also have to pay her living expenses and 
secure health insurance as the former husband had paid the majority of expenses during the 
marriage." 
 5.  "In determining the former husband's ability to pay, the trial court found his income 
was approximately 3.67 times greater than the former wife's earned income." 
 6.  "The trial court's finding that the former husband had the ability to pay permanent 
alimony was also supported by the record." 
 7.  "We find no error in the trial court's decision to award permanent alimony to the 
former wife." 
 8.  "However, because we are reversing and remanding the equitable distribution portion 
of the final order, the alimony award is also remanded for recalculation." 
 9.  "We also remand the trial court's award of attorney's fees … as the fee award is 
impacted by the reversal of the equitable distribution award as well." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
 







  12 


AWARD TO WIFE OF NOMINAL PERMANENT ALIMONY IN CASE INVOLVING 
LONG-TERM MARRIAGE SHOULD BE REVISITED AND TRIAL COURT SHOULD 
ASSESS WIFE'S POTENTIAL NEED FOR PERMANENT ALIMONY, AND MAKE 
FINDINGS REGARDING WIFE'S NEED AND HUSBAND'S ABILITY TO PAY. 
 
 After thirty-two years of marriage, the Former Wife petitioned for dissolution of the 
parties' marriage. The primary issues before the trial court were equitable distribution of the 
marital assets and liabilities, alimony, and attorney's fees and costs. The Former Wife argued on 
appeal that the trial court abused its discretion in refusing to award her more than a nominal 
permanent alimony award and in not effectively addressing the presumption favoring the award 
of permanent periodic alimony in relation to the parties' long-term marriage. The First District 
Court of Appeal found: 
 1.  "In determining whether to award alimony, the trial court must make specific factual 
determinations with regard to the needs of the spouse requesting alimony and the ability of the 
other spouse to provide the necessary funds." 
 2.  "If the court finds that one spouse has an actual need for alimony and the other spouse 
has the ability to pay, the court must then consider 'all relevant factors,' including those listed in 
section 61.08(2), in determining the proper type and amount of alimony." 
 3.  "Permanent alimony is designed to provide for the needs and necessities of life for a 
Former spouse as they were established during the marriage." 
 4.  "In Broemer v. Broemer, 109 So.3d 284 (Fla. 1st DCA 2013), this Court recognized 
that there is a rebuttable presumption of entitlement to permanent periodic alimony in marriages 
of longer than seventeen years and found that the trial court 'failed to address the initial 
rebuttable presumption or explain why it does not apply in this case.'  We concluded that remand 
was necessary because the lack of required findings of fact prevented us from reviewing the 
alimony issue in a meaningful way." 
 5.  "As to the propriety of awarding nominal permanent periodic alimony, this Court has 
instructed, 'should the trial court find it is faced with a situation where the Wife has a clear need 
for permanent alimony, but it is established that the Husband does not have the current ability to 
pay ... a nominal award of permanent alimony would preserve the trial court's jurisdiction to 
revisit this matter, until there is a substantial change in the parties' respective financial 
circumstances.'" 
 6.  "Here, the trial court awarded [the Former Wife] nearly $600,000 in liquid assets and 
approximately $600,000 worth of retirement investments.  On this basis, the court concluded in 
the final judgment that [she] had no need for alimony." 
 7.  "The court's subsequent award of nominal permanent periodic alimony to [the Wife] 
in the amendment to the final judgment, without any additional findings, appears inconsistent 
with its earlier conclusion that she had no need for alimony and fails to address [the Husband's] 
ability - or lack thereof - to pay." 
 8.  “On remand, the trial court should revisit the issue of alimony and assess [the Wife's] 
potential need for permanent alimony… in light of any substantial alteration of the parties' 
financial positions upon the recalculation of the equitable distribution of assets and liabilities 
based on this opinion." 
 9.  "Additionally, the court should make explicit findings regarding the [the Wife's] need 
and [the Husband's] ability to pay, and if the court determines that an award of alimony is proper, 
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it should consider all relevant factors, including those set forth in section 61.08(2), when 
determining the proper type and amount of the award." 
Schroll v. Schroll, 227 So.3d 232 (Fla. 1st DCA 2017) 
 


Second District 


Third District 
 


NO ABUSE OF DISCRETION IN DENIAL OF ALIMONY TO HUSBAND WHERE 
THERE WAS COMPETENT EVIDENCE THAT HUSBAND WAS EMPLOYABLE BUT 
VOLUNTARILY REMAINED UNEMPLOYED AND THAT HIS GAMBLING DEBTS 
AND MISAPPLICATIONS OF MARITAL FUNDS ADVERSELY AFFECTED THE 
FAMILY'S POSITION AND LIFESTYLE. 
 
 The Former Husband argued that the marriage of 21 years, his unemployment since 2001 
(and status as a stay-at-home dad for 12 years of the marriage), and the Former Wife's income 
required an award of permanent periodic alimony or some other form of alimony. The District 
Court held: 
 1.  "The trial court did not abuse its discretion on this point, however, as there was 
competent evidence that (a) the Former Husband was employable but voluntarily remained 
unemployed, and (b) the Former Husband's gambling debts and misapplications of marital funds 
adversely affected the family's financial position and lifestyle. See section 61.08(2), Florida 
Statutes (2015)." 
 2.  "On cross-appeal, the Former Wife also argues that the Former Husband is confined 
by his pleadings to a claim for permanent periodic alimony, i.e., that he may not now claim some 
other form of alimony as specific relief that was not prayed for in any of his pleadings or by 
amendment at trial. Hernandez v. Hernandez, 444 So. 2d 35 (Fla. 3d DCA 1983). The Former 
Wife's position is well taken on this point as well." 
Viscito v. Viscito, 214 So.3d 736 (Fla. 3d DCA 2017) 


 
Fourth District 


REHABILITATIVE ALIMONY AWARD REMANDED FOR TRIAL COURT TO 
MAKE EXPLICIT FINDINGS AS TO HUSBAND'S ABILITY TO PAY AND TO 
RECOGNIZE PRESUMPTION IN FAVOR OF PERMANENT ALIMONY 
APPLICABLE TO PARTIES' LONG-TERM MARRIAGE. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage. 
Primarily, the Wife contended that the trial court erred by (1) not awarding her permanent 
alimony; (2) failing to classify certain stock as assets in determining support; (3) ordering the 
parties to pay the proceeds of the sale of rental property to a certain non-party creditor; and (4) 
denying her motion for attorney's fees. 
 When the Husband filed for divorce in 2013, the couple had been married for seventeen-
and-a-half years. Both spouses were in their early forties by the time of divorce. Husband was 
the principal source of income throughout the marriage (abetted by the generosity of his parents), 
while Wife was both homemaker and, in the last years of the marriage, a stay-at-home mother. 
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There was considerable evidence introduced at trial concerning Husband's various business 
ventures throughout the marriage. At the time of divorce, Husband was a part owner of a 
restaurant. He lived in Brazil with a new girlfriend and their two minor children. The Wife, 
meanwhile, remained in Broward County, Florida, where the couple had lived, taking care of the 
couple's children who were also minors.  Throughout the marriage, the Husband and Wife 
received generous gifts from Husband's parents. In 1999, Husband's father purchased the couple 
a house in California valued at approximately $800,000. The house was later sold. Then, when 
the couple moved to Broward County, Husband's parents again purchased a marital home for the 
couple. Evidence at trial suggested the Broward County home's value was about $650,000 to 
$700,000. The couple also decided to purchase a rental home (hereinafter "rental property"), 
subject to a mortgage. The value of the rental property was about $300,000 to $350,000. When 
Husband could no longer afford to pay the mortgage sometime around 2007 or 2008, his father 
loaned him approximately $260,000 to pay it. 
 Although the couple lived a relatively comfortable life during their marriage, Husband's 
financial affidavits and tax returns demonstrated that lifestyle was due in large part to his father. 
Husband's latest amended financial affidavit, for 2014, showed that he earned a monthly gross 
income of $6,295. He listed $1,281,300 in total assets, and over $1,035,199 in total liabilities. 
Husband reported that his father gave him a substantial amount of assets, but also testified that 
there were strings attached in the form of great debt. In fact, at trial, the court found that 
Husband's father loaned Husband approximately $1,410,000 over the course of the marriage. On 
his financial affidavit, Husband also claimed he owned contingent assets—shares in a company 
called DSC Holdings Limited—valued at $885,000. Evidence admitted at trial showed the true 
value of these shares to be in excess of one million dollars. As for Wife, she made no income, 
and argued at trial that her monthly reasonable living expenses exceeded $20,000. However, the 
trial court determined that Wife's temporary alimony award, which totaled $2,500 a month and 
included an unspecified amount of rental income from the rental property, was sufficient to cover 
her reasonable living expenses. 
 As such, the trial court fashioned its alimony award after the temporary one. It awarded 
Wife "conditional rehabilitative alimony," where Wife would receive $2,500 a month for two 
years as she attended nursing school, which she expressed interest in and which an expert 
testified she could accomplish in that time frame. Husband would pay the costs of nursing 
school, which could total up to $12,000. The expert, finding Wife to be in good health, also 
concluded Wife could earn between $49,920 and $58,240 per year as a full-time nurse. The 
Fourth District Court of Appeal, found:  
 1.  "We review the trial court's determination of the type of alimony to award for an 
abuse of discretion." 
 2.  "The trial court's judgment must be supported by competent, substantial evidence.  
'However, "[w]here a trial judge fails to apply the correct legal rule ... the action is erroneous as a 
matter of law.”’” 
 3.  "In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance.” 
 4.  "After making these two requisite ('shall') 'specific factual determination[s],' the court 
must then determine the type of alimony to award." 
 5.  "The alimony statute lists several factors for a trial court to consider when choosing 
the type of alimony, including ('but not limited to') the duration of the marriage, age of the 
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parties, financial resources of the parties, earning capacities of the parties, employability of the 
parties, and contribution of the parties to the marriage." 
 6.  "Once the trial court determines that alimony is appropriate, it must choose what type 
of alimony to award." 
 7.  "There is a rebuttable presumption in the alimony statute that a marriage lasting more 
than seventeen years is a long-term marriage." 
 8.  "There is also a rebuttable presumption in our case law and that of every sister District 
Court that an award of permanent alimony is appropriate after dissolution of a long-term 
marriage." 
 9.  "'Neither age nor a spouse's ability to earn some income will alone rebut the 
presumption.'" 
 10.  "As we recently explained, '[i]n almost every case [involving one spouse who has 
historically been the homemaker in a long-term marriage and a subsequent disparity in income], 
courts have found that permanent alimony was appropriate.'  However, this is by no means an 
irrebuttable presumption." 
 11.  "A trial court can overcome it by making detailed findings of fact regarding a 
spouse's need and the other spouse's ability to pay, as well as by considering all the relevant 
statutory factors listed in section 61.08(2)." 
 12.  "The trial court's final judgment implicitly determined that Wife would have a need 
for alimony, but not beyond the $2,500 she had been receiving each month pursuant to the 
temporary spousal support order (supplemented by a separate child support provision, gross 
rental income from the couple's rental property, and Husband's payment of taxes and insurance 
for the marital property), and that this monthly payment would end in two years, at which time 
the trial court expected Wife to be holding a full-time job." 
 13.  "The final judgment does not include any 'specific factual determination' with respect 
to Husband's ability to pay alimony beyond finding that Husband's 'current living expenses to 
support himself, his family in Brazil and his two children born of this marriage is not sufficient 
to pay the rehabilitative alimony award.' " 
 14.  "The judgment appears to conclude that, until the marital home is sold (entitling 
Husband to half of the proceeds), Husband lacks the ability to pay alimony, even the limited 
rehabilitative alimony conditionally awarded by the trial court." 
 15.  "As noted above, this was a 'long-term marriage' and, as such, 'the trial court was 
required to apply the rebuttable presumption in favor of permanent alimony.'" 
 16.  "The trial court's judgment erroneously fails to make any reference to this 
presumption in choosing to award Wife conditional rehabilitative alimony, although the 
judgment does state that the factors enumerated in section 61.08(2) were considered, including 
the duration of the marriage." 
 17.  "The final judgment of dissolution awarded Wife rehabilitative alimony, consisting 
of $2,500 per month for two years (which the court erroneously calculated as totaling $62,000), 
plus Husband paying up to $12,000 in tuition for Wife to attend nursing school." 
 18.  "The $2,500 per month is conditioned upon (1) Wife attending school to obtain her 
degree, and (2) the sale of the marital home (to provide funds for Husband to make the monthly 
support and tuition payments)." 
 19.  "In choosing conditional rehabilitative alimony, the trial court imputed to Wife 
'income equal to $2,500 per month,' and also took into account, '[a]s an element of support,' that 
Wife would be either living in the couple's rental property (she would need a new residence with 
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the marital home being sold), or she would be receiving gross rental income from this rental 
property, with Husband paying half of the tax and insurance." 
 20.  "Thus, if Wife chooses not to attend nursing school, the final judgment leaves her 
with no alimony/support outside the precariously situated rental income, not even the $2,500 per 
month that she received as temporary support." 
 21.  "In the absence of specific findings and determinations as set forth above, the best 
course of action is to remand the issue of alimony to the trial court to (1) make explicit findings 
as to Husband's ability to pay alimony, and (2) recognize the presumption in favor of permanent 
alimony." 
 22.  "Should the trial court once again choose an alternative to permanent alimony, it 
must do so based on explicit findings referencing the factors set forth in § 61.08(2)." 
 23.  "Moreover, if upon remand the award is conditional (as it was in the final judgment 
at issue), the trial court must set forth an alternative alimony option if the conditions are not 
met." 
Hua v. Tsung, 222 So.3d 584 (Fla. 4th DCA 2017) 
 


Fifth District 
 


AWARD OF PERMANENT PERIODIC ALIMONY TO BE RECONSIDERED ON 
REMAND AFTER CONSIDERATION OF PARTIES' RESPECTIVE INCOMES AND 
WIFE'S NEED. 
 
 Following an earlier reversal and remand of this case, the trial court held an evidentiary 
hearing and awarded the Former Wife the same $2,500 per month in permanent periodic alimony 
it had earlier awarded. The Former Husband argued in this appeal that the trial court erred in 
both awarding and thereafter calculating permanent periodic alimony. The Fifth District Court 
found: 
 1.  "Former Husband's primary argument is not that he lacks the ability to pay alimony or 
that permanent periodic alimony is otherwise inappropriate, but rather, he argues that Former 
Wife failed to establish her need for the alimony." 
 2.  "The primary factors for a court to consider when awarding alimony are the requesting 
spouse's need and the other spouse's ability to pay."  
 3.  "In awarding alimony, the trial court is required to consider '[t]he financial resources 
of each party, including the non-marital and the marital assets and liabilities distributed to 
each.’” 
 4.  "While a spouse is not required to deplete his or her capital assets in order to maintain 
the standard of living during the marriage… a court in its computation of alimony should impute 
income that could reasonably be projected on a Former spouse's liquid assets.  Here, the parties 
stipulated to a six percent return on their investment assets." 
 5.  "In awarding Former Wife $2500 per month alimony, on remand, the trial court found 
that Former Husband's monthly net income is $7624.08 and Former Wife's is $1586.24." 
 6.  "Former Husband disputes both figures, arguing that his monthly net income, 
including investment income, is $7103.62 and that Former Wife's net income is far greater than 
$1586.24 per month." 
 7.  "In its final judgment, the court found that Former Wife's retirement investment assets 
will total $349,893.84 upon payment of the equitable distribution from Former Husband as 
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ordered.  Applying the stipulated six percent return on Former Wife's investment assets 
computes to just under $1750 per month income to Former Wife.  Additionally, Former Wife 
receives slightly more than $1000 per month in social security income." 
 8.  "Former Wife's financial affidavit admitted into evidence showed her living expenses 
to be approximately $4000 per month." 
 9.  "As it appears that the trial court may have significantly understated Former Wife's 
monthly income, and further, because Former Wife's investment assets will increase by $73,645 
upon Former Husband's payment to her on remand for her interest in the Old Dominion property 
(and Former Husband's monthly income will increase by retaining all of the net rental income 
from this property), we conclude that the trial court's $2500 award needs to be revisited." 
 10.  "We therefore reverse the trial court's findings with regard to the calculation of both 
parties' respective incomes and remand for a determination of Former Wife's need for permanent 
periodic alimony and, if established, the amount." 
Hodge v. Hodge, 227 So.3d 1284 (Fla. 5th DCA 2017) 
 


B.  Durational Alimony 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 


C.  Bridge-the-Gap Alimony 


 
First District 


Third District 


Fourth District 


Fifth District 


D.  Rehabilitative Alimony 


 
First District 


Second District 
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Third District 


Fourth District 


Fifth District 


E.  Temporary Alimony 


 
First District 


EVIDENCE OF WIFE'S NEED WAS INSUFFICIENT TO SUPPORT AWARD OF 
TEMPORARY ALIMONY 
 
 The husband appeals from the non-final order awarding the wife temporary support.  The 
District Court held: 
 1.  "Because the record does not contain competent, substantial evidence to support the 
Wife's need for temporary alimony, we reverse and remand for further proceedings." 
 2.  "Although temporary awards of alimony are within the trial court's broad discretion, 
they must be supported by competent, substantial evidence that demonstrates the need for 
support and the paying spouse's ability to pay." 
 3.  "The alimony award in this case was not accompanied by findings concerning the 
Wife's need for support." 
 4.  "Nevertheless, it appears that the award was based, in significant part, on 'anticipated' 
household expenses the Wife testified she would incur when she moved from her mother's home, 
where she had been living rent free for almost four years since the parties' separation." 
 5.  "The record is devoid of any evidence concerning when the Wife would actually move 
from her mother's home and begin incurring these expenses." 
 6.  "Accordingly, we conclude that there is insufficient evidence in the record to support 
the Wife's present need for temporary alimony." 
Ard v. Ard, 208 So.3d 1288 (Fla. 1st DCA 2017) 
 
ORDER REQUIRING HUSBAND TO PAY TEMPORARY CHILD SUPPORT AND TO 
CONTINUE PAYING FAMILY AND HOUSEHOLD EXPENSES REMANDED FOR 
SPECIFIC FACTUAL DETERMINATION REGARDING WIFE'S NEED AND 
HUSBAND'S ABILITY TO PAY. 
 
 The Husband in a pending dissolution proceeding, appealed from the trial court's 
temporary support order. The order required the Husband to pay child support and to continue 
paying family and household expenses, as he had been doing voluntarily, and required the 
company in which he is a partner in to continue paying his Wife a weekly stipend. The First 
District Court of Appeal found: 
 1.  "Although awards of temporary alimony are within a trial court's broad discretion, the 
record must contain competent, substantial evidence that demonstrates the receiving spouse's 
need for support and the paying spouse's ability to pay." 
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 2.  "If an award is in excess of a party's ability to pay, then it is not supported by 
competent, substantial evidence, and a trial court abuses its discretion by ordering such an 
award." 
 3.  "In its Order on Wife's Petition for Temporary Needs and Faculties, the trial court 
found that since the parties' separation, Husband had been paying the mortgage, electricity and 
cable on the marital home, the insurance for the parties' vehicles, Wife's car payment, and loan 
payments on the parties' camper and motorcycle." 
 4.  "The trial court ordered that Husband continue to pay these expenses, along with $250 
per week for support of the parties' minor children." 
 5.  "The trial court also ordered Husband's company, where he is a partner, to continue 
paying the Wife a 'salary' of $135.64 per week." 
 6.  "At the hearing on Wife's petition, Wife testified she did not perform any work for the 
company in exchange for the salary." 
 7.  "The trial court, however, did not make a specific finding as to Husband's ability to 
pay." 
 8.  "The evidence and testimony was conflicting: Husband's financial affidavit stated a 
net monthly income of $4,023.08 and a gross annual income in 2015 of $57,200; at the hearing, 
Wife testified that Husband earned that amount, and Husband and Wife both testified that 
Husband's income was $1,100 per week, however, Husband also testified his income was 
'[s]eventy-two annually.' " 
 9.  "Additionally, the trial court did not make a specific finding as to the specific amounts 
for the expenses Husband was required to continue paying, and Husband's and Wife's financial 
affidavits differ materially in stating each party's income and the amounts of household 
expenses." 
 10.  "Husband's financial affidavit lists 'Monthly mortgage or rent' of $2,591.46, yet 
under 'Liabilities' he lists 'Suntrust (mortgage)' of $1,396.46.  Wife's financial affidavit lists the 
mortgage payment as $1,259.45 per month, yet she testified that Husband had been paying the 
mortgage since their separation, which she estimated was $1,400." 
 11.  "In determining whether to award alimony or maintenance, the court shall first make 
a specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance." 
 12.  "Where the basis for an award is reasonably clear and supported by the record, an 
appellate court should not reverse for absence of statutory findings in the written order." 
 13.  "Here, the trial court's lack of statutory findings frustrates appellate review because 
the record indicates differing claims as to Husband's net income and the amount of support 
needed, making it impossible to determine on appeal whether the award is within Husband's 
ability to pay." 
 14.  "Husband and Wife continue to argue two different values as to Husband's income 
and the amount of support owed.  Depending on the facts, the trial court's award may be within 
Husband's ability to pay and thus within the trial court's discretion to award, or in excess of 
Husband's ability to pay and thus an abuse of the trial court's discretion to award." 
 15.  "We remand to the trial court for a specific factual determination as to the amount of 
Wife's need, Husband's ability to pay, and any other factors described in section 61.08, Florida 
Statutes, to establish a basis for the award." 
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 16.  "Regarding the trial court's order that Husband's company continue to pay Wife's 
salary, Husband's company has not been joined as a party to the dissolution action, and 'the trial 
court has no power to order a transfer of corporate assets without joinder of the corporation.'" 
 17.  "While the trial court has the authority to distribute a spouse's interest in company 
stock, it does not have the authority to distribute assets of the non-joined company itself." 
 18.  "Appellate courts have expanded the rule barring transfer of non-party corporate 
assets to also bar transfer of assets owned by non-party limited liability companies.  Here, 
Husband's company, from which Wife receives a stipend, is a limited liability company." 
 19.  "The trial court had no authority to order a non-party company to pay a salary to 
someone who does not work for that company, and the trial court erred by doing so." 
 20.  "We therefore remand to the trial court for a specific factual determination as to 
Wife's need and Husband's ability to pay, and any other relevant factors under section 61.08, 
Florida Statutes, to establish a basis for the award.  We reverse the portion of the award requiring 
Husband's company to continue paying Wife a stipend." 
Buchanan v. Buchanan, 225 So.3d 1002 (Fla. 1st DCA 2017) 
 


Second District 


Fourth District 


TRIAL COURT ABUSED ITS DISCRETION BY AWARDING WIFE TEMPORARY 
UNDIFFERENTIATED SPOUSAL AND CHILD SUPPORT, INSTEAD OF 
CALCULATING THEM SEPARATELY; FURTHER, APPELLATE COURT IS 
UNABLE TO DETERMINE WHETHER AMOUNT AWARDED WAS SUPPORTED BY 
EVIDENCE. 
 
 The husband appealed and the wife cross-appealed from, the trial court's order on the 
wife's motion for temporary support and suit money. The Court awarded the wife $6,500 per 
month in temporary undifferentiated spousal and child support, $10,000 toward her past and 
future attorney's fees, and $10,000 toward her past and future accounting fees. The District Court 
of Appeal held: 
 1.  "[W]e reverse and remand the award of temporary undifferentiated spousal and child 
support." 
 2.  "'Temporary relief awards 'are among the areas where trial judges have the very 
broadest discretion, which appellate courts are very reluctant to interfere with except under the 
most compelling of circumstances.'" 
 3.  "But temporary relief awards must be supported by competent, substantial evidence." 
 4.  "The court does not need to make explicit findings, but there must be sufficient 
evidence in the record to support the amount awarded." 
 5.  "We cannot determine whether the trial court's award in this case of $6,500 per month 
in temporary support is supported by the evidence." 
 6.  "Although the court's order requires the husband to continue to pay certain child-
related expenses in addition to the monthly support obligation, it is silent on whether he must 
also continue to pay the mortgage and automobile expenses." 
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 7.  "If the husband is required to pay those expenses, then the total award exceeds both 
the husband's ability to pay and the wife's need, as established by competent, substantial 
evidence." 
 8.  "We further find that the trial court abused its discretion in awarding the wife 
'undifferentiated' spousal and child support instead of calculating them separately." 
 9.  "We therefore reverse the award of $6,500 per month in temporary undifferentiated 
spousal and child support and remand for the trial court to recalculate the husband's monthly 
support obligations." 
Van Maerssen v. Gerdts, 213 So.3d 952 (Fla. 4th DCA 2017) 
 


Fifth District 


TRIAL COURT ERRED IN FAILING TO CREDIT HUSBAND WITH TEMPORARY 
ALIMONY PAYMENTS MADE DURING PENDENCY OF DISSOLUTION ACTION. 
 
 The former husband appealed from the trial court's Final Judgment contending that the 
trial court erred in failing to credit him for temporary alimony payments made to the former wife 
between August 2011 and April 2013. The District Court agreed and reversed: 
 1.  "We agree.” 
 2.  "However, the record is unclear as to which months during this time period [the 
former husband] made alimony payments." 
 3.  "Accordingly, we reverse and remand for the trial court to determine how many 
payments were made and the total amount of credits due to [the former husband].” 
Wayne v. Einspar, 217 So.3d 223 (Fla. 5th DCA 2017) 
 


F.  Lump Sum Alimony 


  
First District 


Second District 
 


TRIAL COURT ERRED IN AWARDING FORMER WIFE MARITAL HOME AS 
LUMP SUM ALIMONY WITHOUT FINDING THAT THE AWARD WAS NECESSARY 
FOR SUPPORT OR AS AN EQUITABLE DISTRIBUTION, AND WITHOUT FINDINGS 
TO SUPPORT THE AWARD UNDER EITHER EQUITABLE DISTRIBUTION OR 
SPOUSAL SUPPORT STATUTES. 
 
 The Former Husband appealed from a final judgment that awarded lump sum alimony to 
the Former Wife. The judgment also denied the Former Wife's request for permanent periodic 
alimony, awarded the Former Husband his businesses on the Former Wife's prayer for equitable 
distribution, and denied the Former Wife's request for attorney's fees and costs. The Former 
Husband argued that the trial court erred in awarding the Former Wife the marital home as lump 
sum alimony. He argued it was an erroneous award of spousal support or, alternatively, an 
erroneous unequal distribution of marital assets. The District Court held: 
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 1.  "To the extent that the trial court failed to make the findings necessary to support the 
award under either theory, we agree." 
 2.  "Because the trial court failed to make the findings of fact required to support the 
award, we reverse that portion of the final judgment, affirm the balance, and remand for further 
proceedings." 
 3.  "Lump sum alimony may be awarded for spousal support or as part of an equitable 
distribution of marital property  '[W]here a trial court makes an award of lump sum alimony, it 
shall first determine whether the award is necessary for support or to effect an equitable 
distribution of marital property.'"  Here, the trial court made no findings that the award was 
necessary for either purpose.  This in itself was error and requires reversal for the appropriate 
findings.” 
 6.  "Moreover, even if the trial court had made legally sufficient findings as to the 
purpose of the award, it did not make any findings that would support the award under either the 
equitable distribution, section 61.075(1), Florida Statutes (2011), provides that a 'court must 
begin with the premise that the distribution should be equal, unless there is a justification for an 
unequal distribution based on all relevant factors.' " 
 7.  "The statute lists ten specific factors -- including, as might be relevant here, the 
duration of the marriage, the economic circumstances of the parties, and the contribution of each 
spouse to the marital assets and liabilities--that a trial court must consider when effecting an 
unequal distribution of marital property." 
 8.  "A trial court's decision concerning an unequal distribution must 'be supported by 
factual findings in the judgment or order … with reference to [these] factors.'" 
 9.   "The statute governing the award of spousal support similarly requires a court to 
make specific findings of fact." 
 10.  "Section 61.08(2) provides that in determining whether to award spousal support, a 
trial court must:  'first make a specific factual determination as to whether either party has an 
actual need for alimony or maintenance and whether either party has the ability to pay alimony 
or maintenance. If the court finds that a party has a need for alimony or maintenance and that the 
other party has the ability to pay alimony or maintenance, then in determining the proper type 
and amount of alimony or maintenance under subsections (5) - (8), the court shall consider all 
relevant factors.’…" 
 11.  "In many respects similar to those in the equitable distribution statute, the statute 
then lists ten factors that the court must consider in fashioning an award of support."  
 12.  "Thus, as with an unequal distribution of marital property, sufficient factual findings 
regarding each of the factors in the alimony statute are required to justify an award of lump sum 
alimony on spousal support grounds." 
 13.  "Although the trial court in this case made some factual findings that may be relevant 
to a few of the factors in either the equitable distribution or alimony statutes--for example, the 
trial court's finding that the former wife could be left without shelter bears on the economic 
circumstances of the parties--it made no findings specific to those factors that would show that it 
actually considered all of them in making its decision to award the former wife the marital 
home." 
 14.  "Furthermore, while the trial court found that the Former Husband had no ability to 
pay permanent periodic alimony, it made no finding regarding his ability to pay the lump sum 
alimony." 
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 15.  "Thus, even if the trial court had made findings with respect to the purpose of that 
award, we would remain unable to review it due to the lack of findings under either of the 
applicable statutes." 
 16.  "We reverse the portion of the final judgment awarding lump sum alimony and 
remand the case to the trial court to make the appropriate findings of fact." 
Gardiner v. Gardiner, 207 So.3d 987 (Fla. 2d DCA 2017) 
 


Third District 
 


Fourth District 


Fifth District 


AWARD OF LUMP-SUM PAYMENT OF BRIDGE-THE-GAP ALIMONY WAS 
SUPPORTED BY SUFFICIENT FINDINGS. 
 
 The trial court found that "after considering all of the factors of Section 61.08," the 
Former Wife had a need for alimony and the Former Husband had the ability to pay. The court 
pointed out that Former Husband's income was $52,896, while Former Wife had been 
unemployed for many years. The court imputed annual part-time income to Former Wife at $10 
per hour, although the court did not provide a dollar amount for the total. The court also noted 
that Former Husband had significantly more non-marital assets than Former Wife, the 
preferential tax treatment he would receive on his alimony payments, his savings on health 
insurance premiums by no longer providing coverage for Former Wife, and the additional 
expense Former Wife would incur by paying for her own health insurance. Regarding the $2500 
lump-sum payment of bridge-the-gap alimony, the court found that based on his non-marital 
assets, Former Husband had the ability to pay and Former Wife was in need of support to assist 
with her immediate dental, vision, and vehicle needs prior to her move to Arkansas.  The District 
Court held: 
 1.  "Former Husband first challenges the lump-sum payment of $2500 to Former Wife.  
However, the trial court's findings are sufficient to support the award." 
 2.  "Former Wife's expenses are precisely the type that the statute contemplates." 
 3.  "Regarding the durational alimony award, it is undisputed that Former Wife never 
worked full-time for longer than a few months during the marriage and never earned more than 
$9000 per year." 
 4.  "Beyond the brief periods in 2007 and 2013 when Former Wife worked full-time, no 
evidence supported imputing a full-time wage to Former Wife as advocated by Former 
Husband." 
 5.  "Although the trial court mistakenly found that Former Wife had not worked full-time 
since 1999, the record supports the more important finding - that Former Wife is not capable of 
full-time work." 
 6.  "Based on the evidence and findings as to Former Husband's income and assets, the 
trial court did not abuse its discretion in finding that Former Husband has the ability to pay 
durational alimony of $750 per month." 
Nugent v. Nugent, 225 So.3d 994 (Fla. 5th DCA 2017) 
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G.  Enforcement 


  
First District 


Second District 


Third District 


Fourth District 


FORMER WIFE WAIVED RIGHT TO SPECIFIC ARREARAGE DETERMINATION 
FOR 2008 AND 2009 BY FAILING TO PURSUE THE MATTER ON REHEARING AND 
BY FAILING TO RAISE MATTER ON APPEAL WHERE ARREARAGE ISSUE HAD 
BEEN FULLY LITIGATED PRIOR TO ENTRY OF THIRD AMENDED FINAL 
JUDGMENT. 
 
 The Former Wife appealed from a final order entered after an evidentiary hearing on her 
motion for contempt. In the motion, the Former Wife sought an adjudication of contempt against 
the Former Husband and a determination of the lump sum alimony arrearage which had accrued 
for four years. On appeal, the Former Wife argues the trial court erred by: (1) concluding there 
was a lack of jurisdiction to determine the arrearage for the years 2008 and 2009, (2) allowing 
the Former Husband to pay the arrearages owed for 2010 and 2011 at the rate of $3,000 monthly, 
and (3) failing to award prejudgment interest on the arrearages. The Fourth District Court of 
Appeal affirmed the trial court's decision regarding the amount of the monthly payment on the 
arrearages without comment. The Court also affirmed the trial court's decision to deny a 
determination of the arrearages owed for 2008 and 2009. However, the Court reversed the denial 
of prejudgment interest, and remanded for further proceedings to award prejudgment interest, 
finding: 
 1.  “We review a trial court's ruling on support arrearages for an abuse of discretion." 
 2.  "However, we have also said that '[w]here a trial judge fails to apply the correct legal 
rule ... the action is erroneous as a matter of law.'" 
 3.  "The Former Wife asserts the trial court erred in determining it did not have 
jurisdiction to determine the amount of alimony arrearage which accrued for 2008 and 2009." 
 4.  "The Former Wife argues that the trial court premised its finding of lack of 
jurisdiction on a theory of res judicata, as argued by the Former Husband in his memorandum of 
law opposing the motion for contempt." 
 5.  "As the Former Husband points out, the trial court did not explicitly refer to res 
judicata as the legal principle for determining that it did not have jurisdiction to determine the 
alimony arrearages for 2008 and 2009." 
 6.  "However, we agree with two of the Former Husband's arguments and conclude the 
trial court properly denied the request to determine alimony arrearages for 2008 and 2009." 
 7.  "First, we agree with the Former Husband's argument that the Former Wife had an 
obligation to bring to the trial court's attention when the third amended final judgment was 
entered that a determination of the arrearages for 2008 and 2009 had not been made." 
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 8.  "As the trial court found, the arrearage matter had been fully litigated, and prior to the 
entry of the third amended final judgment, Former Wife's counsel acknowledged 'there needs to 
be a final number figured out in terms of the difference between alimony that was paid from May 
'06 forward to alimony that should have been paid from May '06 forward.'" 
 9.  "As we said in Farghali v. Farghali, 187 So.3d 338 (Fla. 4th DCA 2016), 'a party is 
not entitled to complain that a judgment in a marital and family law case fails to contain 
sufficient findings unless that party raised the omission before the trial court in a motion for 
rehearing.'" 
 10.  "Next, we agree with the Former Husband's argument that the Former Wife waived 
the right to an arrearage determination or 2008 and 2009 by failing to pursue the matter on 
rehearing and by failing to raise the matter in the second appeal." 
 11.  "As pointed out by the First District in Campbell v. State, 9 So.3d 59 (Fla. 1st DCA 
2009), our supreme court has explained… that 'a party's failure "to raise an issue on appeal that 
was the subject of the trial court's ruling" precludes reconsideration of the issue, not because the 
trial court's ruling has become the law of the case, but because the failure to raise that issue on 
appeal has effectuated a waiver of future arguments regarding that issue.'" 
 12.  "We note, however, that the trial court was not correct in stating there was a 'lack of 
jurisdiction' to consider the matter of the arrearages for 2008 and 2009.  The circuit court had 
both subject matter and case jurisdiction to consider the matter." 
 13.  "We also note that the trial court's statement in the final order that Former Husband 
did not meet his burden in raising the affirmative defense of waiver does not control, because the 
theory of waiver asserted in the Former Husband's memorandum of law pertained to the Former 
Wife's alleged acquiescence in accepting lower alimony payments and lulling the Former 
Husband into thinking she was satisfied with the amounts he paid." 
 14.  "The theory of waiver found by the trial court pertained to failure preserve issues for 
appeal and seeking appellate review." 
 15.  "Thus, to the extent the trial court's decision was correct, but perhaps for the wrong 
reason, we affirm." 
 16.  "'A trial court's decision on whether or not to award prejudgment interest is reviewed 
under the de novo standard.'" 
 17.  "The Former Wife asserts that the court erred in declining to award prejudgment 
interest.  The Former Wife argues that interest is due as a matter of law and the trial court did not 
have 'discretion' to deny pre-judgment interest on the sums due…. Additionally, the Former Wife 
argues that it would be inequitable to not require the Former Husband to pay interest because he 
failed to provide his financial information for years and he knowingly underpaid the alimony.  
Therefore, she contends that denying the interest forgives years of unexcused tardiness in 
payment." 
 18.  "The Former Husband argues that the trial court did not abuse its discretion in 
refusing to award any interest because there was no arrearage judgment.  However, the argument 
and cases relied upon are inapposite to a situation in which the parties had a contractual 
agreement as to lump sum alimony payable to the Former Wife.  The argument and cases the 
Former Husband cites are applicable where there was no contractual agreement between the 
parties." 
 19.  "The Former Husband further relies on the trial court's comments as to the financial 
status of the parties, and that the Former Wife prosecuted her entitlements under the MSA with a 
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scorched-earth mentality.  However, our research reveals no case law in Florida which denies 
entitlement to prejudgment interest in a contract case on the basis of equitable considerations." 
 20.  "While the Former Husband is correct that the third amended final judgment did not 
specifically state the court was entering a judgment for the specific amount of any arrearages, it 
is clear that the trial court did conclude that the Former Husband was in arrears for 2010 and 
2011.  As such, we hold that interest should have been awarded for those two years." 
 21.  "Interest is provided as a matter of law once a debt has ensued." 
 22.  "The order on the motion for contempt rightfully found the Former Husband to be in 
arrears by a specific amount.  Thus, the trial court erred in failing to award prejudgment interest 
on the arrearages." 
 23. “We reverse and remand for the trial court to award prejudgment interest on the 
arrearage." 
Kuchera v. Kuchera, 42 FLW D2048 (Fla. 4th DCA 2017) 
 


Fifth District 


H.  Security/Insurance 


 
First District 


TRIAL COURT ERRED IN REQUIRING HUSBAND TO MAINTAIN LIFE 
INSURANCE POLICY TO SECURE ALIMONY WITHOUT FINDINGS REGARDING 
HUSBAND'S ABILITY TO PAY AND SPECIAL CIRCUMSTANCES WARRANTING 
SECURITY FOR ALIMONY. 
 
 This was an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raises four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
award.  The former husband argued that the trial court erred in awarding the former wife $2,500 
in permanent alimony. The First District Court of Appeal found: 
 1.  "The trial court had the authority to require the former husband to maintain a life 
insurance policy with the former wife as beneficiary in order to secure the alimony payment." 
 2.  "In [an earlier case], this Court held that, in so requiring, the trial court 'must make 
specific evidentiary findings as to the availability and cost of insurance, the [former husband's] 
ability to pay, and the special circumstances that warrant such security.'" 
 3.  "Special circumstances that warrant this security include, among other things: a 
spouse left in 'dire financial straits' after the obligor spouse's death, a supported spouse with 
limited earning capacity, an obligor spouse in arrears on support obligations, and cases where the 
obligor spouse agreed on the record to secure an award with a life insurance policy." 
 4.  "The amount of insurance must also be related to the extent of the obligation being 
secured." 
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 5.  "Although the life insurance policy was pre-existing and there was testimony that it 
cost the former husband approximately $213 per month, the trial court failed to make any 
specific evidentiary findings as to the former husband's ability to pay and the special 
circumstances that warranted such security." 
 6.  "While there may be a basis in the record for such a finding, on remand, the trial court 
should include the required specific findings to require the security." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
 
TRIAL COURT ERRED IN DISSOLVING LIEN IMPOSED ON NOW-DECEASED 
FORMER HUSBAND'S REAL PROPERTY TO SECURE AWARD OF ALIMONY TO 
FORMER WIFE WHERE LIEN WAS INTENDED TO SERVE AS SECURITY FOR AN 
ONGOING STREAM OF PAYMENTS TO FORMER WIFE TO MINIMIZE FUTURE 
ECONOMIC HARM TO SURVIVING FAMILY. 
 
 The parties divorced in 2009. At that time, the Former Husband was seventy-five years 
old and the Former Wofe was forty-six. The amended final judgment of dissolution awarded 
permanent periodic alimony of $1,000 to the Former Wife, "until the death of either party or 
remarriage of the Wife, whichever shall first occur, at which time alimony" would cease. To 
secure the award of child support and alimony, the judgment imposed liens on certain pre-marital 
real property of the Former Husband. 
 The Former Husband appealed the amended final judgment of dissolution, challenging 
the impositions of the liens.  This Court determined that the record supported the requirement for 
such security to the extent necessary to protect the payment of alimony or child support, 
explaining as follows: "The Former Husband is 77 years old and in poor health. The Former 
Husband is uninsurable but has significant unencumbered assets that he uses to support himself. 
The Former Wife would potentially be left in dire financial straits after the Former Husband's 
death because she is not capable of full-time employment. The Former Wife has significant 
medical history resulting in some medical disability, and both parties agreed that the Former 
Wife needs to be home on afternoons and weekends to care for their youngest child, who has 
been diagnosed with a form of autism and cannot be left alone. The child also may remain 
[dependent] even after he reaches majority."  Nonetheless, the court was not able to determine 
whether the amount of the security was suitably tailored to the obligation being secured because 
the trial court failed to specify "whether, in the context of alimony, the lien only secures 
arrearages at the time of the Former Husband's death or if it was also intended to secure future 
payments in order to minimize future economic harm to the family."  Thus, the appellate court 
reversed that portion of the judgment and remanded for additional findings. 
 On remand, the trial court held a hearing on the issue and entered an order clarifying the 
requirement of the security for alimony and child support ("Clarifying Judgment"). The court 
found that it was "appropriate that the Final Judgment create[d] a lien on said real property, in 
favor of the Former Wife and the parties' minor children, to secure the award of child support 
and alimony." The court noted  the Former Husband's poor health and the Former Wife's thirty-
four-year life expectancy. The Clarifying Judgment stated that it was the court's intention to 
"secure not only arrearages at the time of the Former Husband's death, but also to secure future 
payments to the Former Wife and minor children in order to minimize future economic harm to 
the family" based on its findings "that the Former Wife and the parties' minor children [would] 
be left in dire strai[ts] if adequate security [were] not required." The court found, in pertinent 
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part, that "the Former Wife requires the security in the amount of $250,000 ... to secure the 
Former Wife's alimony award without incurring any additional expense and ... that $150,000 is 
the appropriate amount to secure the future payments of child support and provide for the minor 
children's needs." The Clarifying Judgment was not appealed. 
 About six years later the Former Husband passed away and his estate moved to dissolve 
the lien to secure alimony. The Former Wife countered with a motion to dismiss. Following a 
hearing, the court issued an order granting the motion to dissolve the lien regarding alimony and 
denying the Former Wife's motion to dismiss. In relevant part, the court found that (1) the 
Amended Final Judgment of Dissolution provides that alimony shall terminate on the death of 
either party or re-marriage of the Former Wife, and (2) although the Clarifying Judgment clearly 
states that $150,000 is the appropriate amount to secure the future payments of child support, it 
does not state whether the $250,000 security for alimony is for future alimony or to ensure the 
financial well-being of the family. The court concluded that as a result of the terminology in the 
Clarifying Judgment, it appeared that only the lien for child support was to secure future 
payments, and the security for alimony was not for future alimony or to ensure the well-being of 
the family. 
 The Former Wife argued on appeal  that the trial court erred by dissolving the lien 
securing alimony because the court created the security so the Former Wife and the family would 
not find themselves destitute after the Former Husband died. The Former Husband's estate 
argues that the court correctly interpreted the Clarifying Judgment because the judgment does 
not specify that the purpose of the lien is for future alimony or to ensure the well-being of the 
family. The First District Court of Appeal held: 
 1.  "Because the lien was intended to serve as security for an ongoing stream of payments 
to [the Former Wife] to minimize future economic harm to the surviving family, we reverse and 
remand for further proceedings." 
 2.  "We review a trial court's interpretation of a final judgment de novo." 
 3.  "Although the Clarifying Judgment is not a model of clarity, when read in context and 
in conjunction with this Court's directions in [the earlier appeal], we conclude that the Clarifying 
Judgment established a lien to secure both alimony arrearages and a stream of future payments to 
ensure the well-being of the surviving family." 
 4.  "Specifically, the Clarifying Judgment's discussion of [the Former Husband's] poor 
health, [the Former Wife's] life expectancy, and the trial court's expressed intention 'to secure not 
only arrearages at the time of the Former Husband's death, but also to secure future payments to 
the Former Wife and minor children in order to minimize future economic harm to the family' 
support this conclusion." 
 5.  "Additionally, it is hard to imagine that the Clarifying Judgment would have imposed 
a lien in the amount of $250,000 in light of [the Former Husband's] advanced age and declining 
health if the security were merely to safeguard against potential arrearages." 
 6.  "Also, in the context of determining the amount of the lien, the Clarifying Judgment 
found that [the Former Wife's] life expectancy was thirty-four more years. If the lien were not 
intended to provide future protection to the family, Ms. Mackoul's life expectancy would be 
irrelevant." 
 7.  “In [the earlier appeal], we remanded for the trial court to make specific findings 
'concerning whether, in the context of alimony,' the lien was meant to 'secure future payments in 
order to minimize future economic harm to the family.’ The Clarifying Judgment tracked this 
language in making its findings regarding the lien for alimony and for child support." 
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 8.  "For the foregoing reasons, we reverse the order dissolving the lien to secure alimony 
and remand for further proceedings consistent with this opinion." 
Mackoul v. Mackoul, 224 So.3d 921 (Fla. 1st DCA 2017) 
 


Second District 


TRIAL COURT ERRED IN BASING ALIMONY AWARD ON HUSBAND'S GROSS 
INCOME RATHER THAN HIS NET INCOME; TRIAL COURT DID NOT ERR IN 
ADDING MONTHLY PREMIUM FOR ADDITIONAL SURVIVOR BENEFIT PLAN 
COVERAGE TO WIFE'S MONTHLY NEED. 
 
 The husband appealed from the amended final judgment of dissolution of marriage 
contending that the trial court erred by basing the alimony award on the Husband's gross income 
rather than his net income. Second, the Husband contended that the trial court erred by adding 
the monthly premium for additional Survivor Benefit Plan (SBP) coverage to the wife's monthly 
need. The Second District Court of Appeal held: 
 1.  "As to the alimony award, the Husband contends that the trial court erred by basing 
that award on his gross income rather than on his net income." 
 2.  "This contention is supported by the record and requires us to reverse and remand for 
recalculation of the amount of alimony." 
 3.   "There is no dispute on this issue as to the law." 
 4.  "'An award of alimony must be based on the income that is available to the party, i.e., 
the party's net monthly income.'" 
 5.  "An alimony award based on gross income must be reversed." 
 6.  "Here, the amended final judgment plainly states that the Husband has 'current 
monthly gross income of $6,842' and a monthly surplus of '$1,695 before considering tax 
implications and imputing income.'" 
 7.  "And while the trial court subsequently imputed $300 per month in investment income 
to the Husband, nowhere in the amended final judgment did the trial court address the 'tax 
implications' on the Husband's gross income." 
 8.  "Further, we note that the $2000 monthly alimony award is almost exactly the amount 
of the Husband's pre-tax surplus of $1695 plus his imputed investment income of $300." 
 9.  "Hence, it is readily apparent that the trial court erroneously failed to consider the 
Husband's net income rather than his gross income when fashioning its alimony award." 
 10.  "In defense of the trial court's ruling, the Wife argues that the trial court could and 
did impute investment income to the Husband when determining his ability to pay.  However, 
this is simply a non sequitur." 
 11.  "The court's decision to impute investment income to the Husband does not bear on 
the issue of whether the court properly considered only the Husband's net income when 
determining alimony.  Therefore, this argument cannot support the alimony award." 
 12.  "The Wife also argues for the first time in her brief that the Husband could take tax-
free distributions from his IRAs to 'make up the difference' between his net income and what he 
needs to pay the alimony award; however, this argument suffers from three infirmities." 
 13.  "First, the Wife never made this argument in the trial court, and so no evidence was 
presented concerning the Husband's ability—or lack thereof—to take tax-free IRA distributions." 
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 14.  "Second, this argument conflicts with the trial court's express factual finding that 
neither party was able to take IRA distributions without penalty at this point in time." 
 15.  "Third, this argument implicitly recognizes that the trial court awarded alimony in an 
amount that the Husband is simply not able to pay from his monthly net income." 
 16.  "Hence, this newly raised argument cannot support the alimony award to the Wife." 
 17.  "For all of these reasons, we must reverse the $2000 per month alimony award and 
remand for reconsideration." 
 18.  "And because we are doing so, we will briefly address two issues raised by the 
Husband in case they arise again on remand." 
 19.  "First, the Husband contends that the trial court erred in its evaluation of the parties' 
relative lifestyles for purposes of determining their respective monthly needs." 
 20.  "However, the trial court found that the Wife had a lifestyle need of $5983 and the 
Husband had a lifestyle need of $5147." 
 21.  "Given that the Wife's monthly rent was $2000 and the Husband's monthly mortgage 
was $1464 for a comparable residence, this difference in the calculated lifestyle needs of the 
parties was not so disparate as to constitute an abuse of discretion." 
 22.  "Second, the Husband contends that the trial court erred by adding the $219 monthly 
premium for additional Survivor Benefit Plan (SBP) coverage to the Wife's monthly need." 
 23.  "The Husband argues that because the Wife chose to purchase SBP coverage over 
and above her coverture amount, she should be solely responsible for the premium as a voluntary 
expense rather than a 'need.' " 
 24.  "While the trial court certainly could have determined that this was a voluntary 
expense incurred by the Wife, it was within the trial court's discretion to consider this premium 
as part of the Wife's need, particularly since the Wife's portion of the Husband's retirement 
benefit would otherwise be significantly reduced upon his death and the alimony award will also 
cease at that time." 
 25.  "In essence, the trial court's ruling was analogous to requiring the Husband to 
purchase and pay for life insurance to secure his alimony obligation to the Wife—a requirement 
clearly within the trial court's discretion to impose." 
 26.  "And while we can appreciate the Husband wanting to limit the Wife to her 'standard' 
benefit, under the facts here—where the Wife did not work during the parties' long-term 
marriage and where she has limited earning capacity due to medical issues—we cannot say that 
the trial court's ruling that will permit her to receive an amount after the Husband's death 
comparable to what she will be receiving during the Husband's lifetime constitutes an abuse of 
discretion." 
 27.  "Moreover, as the court noted in Wrinkle, '[i]f the trial court intended for the former 
wife to receive [the full amount awarded] in alimony, then having the former wife pay for the 
protection afforded by the survivor's benefit is inconsistent [with] and detracts from the alimony 
award.'” 
 28.  "For all of these reasons, on the record before us, we have no basis upon which to 
disturb this award." 
 29.  "In sum on this issue, we reverse the award of alimony because it was improperly 
based on the Husband's gross income rather than his net income." 
 30.  "On remand, once the Husband's net income is determined, the trial court may then 
award the Wife alimony in an amount that the Husband has an ability to pay." 
Henson v. Carter-Henson, 211 So.3d 372 (Fla. 2d DCA 2017) 
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Third District 


Fourth District 
 


TRIAL COURT ERRED IN ORDERING HUSBAND TO MAINTAIN LIFE 
INSURANCE POLICY AS SECURITY FOR ALIMONY WITHOUT FINDINGS AS TO 
COST AND AVAILABILITY, WITHOUT ARTICULATING WIFE'S 
DEMONSTRATED NEED FOR HUSBAND TO MAINTAIN LIFE INSURANCE AS 
SECURITY FOR ALIMONY, AND WITHOUT STATING THE AMOUNT OF LIFE 
INSURANCE HUSBAND MUST MAINTAIN 
 
 The Husband appealed from a final judgment of dissolution of marriage in which the trial 
court ordered him to maintain life insurance to secure the wife's alimony.  The District Court 
reversed: 
 1.  "We review a trial court order requiring that a party maintain life insurance for abuse 
of discretion." 
 2.  "Although a trial court may require a party to maintain life insurance to secure 
alimony, 'it must make’ specific findings as to the availability and cost of the policies and the 
impact of such cost on the husband." 
 3.  "An order requiring a spouse to maintain a life insurance policy to secure alimony 'is 
justified only if there is a demonstrated need to protect the alimony recipient.' The 'demonstrated 
need' must be supported by competent, substantial evidence.'" 
 4.  "Furthermore, 'the amount of life insurance required must not exceed the support 
obligation.'" 
 5.  "The court below stated that the husband was able to maintain life insurance to secure 
both child support and alimony because the husband already had two life insurance policies." 
 6.  "However, the record reflects that the husband indicated he had only one policy on his 
own life." 
 7.  "Thus, it is unclear whether the lower court was requiring the husband to obtain an 
additional life insurance policy." 
 8.  "If the court was requiring the husband to maintain multiple policies, the court must 
make findings as to the availability and cost of obtaining multiple policies." 
 9.  "Furthermore, the court's order did not articulate what 'demonstrated need' of the wife 
justified requiring the husband to maintain life insurance to secure his alimony obligation.” 
 10.  "Finally, the lower court neglected to state the amount of life insurance the husband 
must maintain to secure his alimony obligation." 
 11.  "We therefore reverse and remand for the lower court to clarify the amount of life 
insurance the husband must maintain to secure alimony if the court on remand determines that 
life insurance is required." 
 12.  "Additionally, the court must state what 'demonstrated need' justifies requiring that 
the husband maintain life insurance." 
Jimenez v. Jimenez, 211 So.3d 76 (Fla. 4th DCA 2017) 


 
Fifth District 
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TRIAL COURT ERRED BY REQUIRING HUSBAND TO MAINTAIN LIFE 
INSURANCE WITHOUT FACTUAL FINDINGS IN FINAL JUDGMENT REGARDING 
AVAILABILITY AND COST OF INSURANCE, HUSBAND'S ABILITY TO PAY, AND 
SPECIAL CIRCUMSTANCES THAT WARRANT THE REQUIREMENT 
 
 The former husband appeals the trial court's final judgment dissolving his marriage to the 
former wife. The final judgment, in relevant part, ordered the former husband to pay permanent 
periodic alimony, child support, attorney's fees, and a reimbursable lump sum to former wife for 
alternate housing. It also required the former husband to maintain life insurance with the former 
wife named as the beneficiary and established a parenting plan.  
 1.  "Typically, courts review dissolution of marriage final judgments as a whole for an 
abuse of discretion." 
 2.  "This includes alimony awards… attorney's fees awards… requirements that a party 
maintain life insurance… parenting plans, and the distribution of assets." 
 3.  "Here, there is no trial transcript in the record." 
 4.  "Without a record of the trial proceedings, the appellate court [cannot] properly 
resolve the underlying factual issues so as to conclude that the trial court's judgment is not 
supported by the evidence ...." 
 5.  "Thus, for an appellate court to review the sufficiency of evidence at trial, the 
appellant must either include in the record a trial transcript or a proper substitute, such as a 
stipulated statement of facts…. That was not done here." 
 6.  "Florida courts typically will not reverse a dissolution order based on the sufficiency 
of required factual findings when there is no transcript or proper substitute in the record." 
 7.  "However, if the trial court's error is clear on the face of the order or judgment, the 
appellate court can reverse….." 
 8.  "Former Husband argues that the trial court erred by failing to make required findings 
before ordering him to maintain life insurance." 
 9.  "When a trial court requires a party to maintain life insurance as part of a dissolution 
order, it must 'make specific evidentiary findings regarding the availability and cost of insurance, 
the obligor's ability to pay, and the special circumstances that warrant the requirement for 
security of the obligation.'" 
 10.  "A trial court's failure to make these required findings is reversible error." 
 11.  "Thus, although there is no transcript in the record, we will reverse where the trial 
court fails to make factual findings in a final judgment regarding the requirement on a party to 
maintain life insurance." 
 12.  "Here, the final judgment states that Former Husband 'shall maintain life insurance in 
the amount of $250,000.00 so long as he has either a child support or alimony obligation to the 
[Former Wife]. The [Former Husband] shall execute an absolute assignment of the policy to the 
[Former Wife] and designate her as the irrevocable beneficiary.' " 
 13.  "The trial court's failure to include the required factual findings in the final judgment 
is an error apparent from the face of the final judgment." 
 14.  "Thus, we reverse and remand for the trial court to make specific findings regarding 
the availability and cost of insurance, Former Husband's ability to pay, and the special 
circumstances that warrant the requirement for security of the obligation." 
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) 
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TRIAL COURT ERRED IN REQUIRING THAT WIFE MAINTAIN LIFE INSURANCE 
POLICY AS SECURITY FOR HER ALIMONY OBLIGATION WITHOUT MAKING 
FINDINGS AS TO INSURABILITY, COST OF PROPOSED INSURANCE, ABILITY TO 
AFFORD INSURANCE, AND WHETHER APPROPRIATE CIRCUMSTANCES 
EXISTED TO JUSTIFY ORDERING WIFE TO MAINTAIN LIFE INSURANCE. 
 
 The Former Wife contended on appeal that the trial court erred in requiring that she 
maintain a $500,000 life insurance policy as security for her alimony obligation. The appellate 
court found: 
 1.  "Section 61.08(3), Florida Statutes (2015), permits the trial court to order a party to 
purchase or maintain a life insurance policy as security for payment of alimony." 
 2.  "However, to do so, the trial court must make findings in the final judgment as to the 
spouse's insurability, the cost of the proposed insurance, the ability of the spouse to afford the 
insurance, and whether appropriate circumstances exist to justify ordering the spouse to maintain 
this life insurance." 
 3.  "These factual findings are lacking in the present final judgment.  Thus, if the trial 
court again awards Former Husband permanent periodic alimony on remand, it may, in its 
discretion, require Former Wife to maintain an appropriate amount of life insurance as security 
for her alimony obligation, but it must make the required findings to support that determination." 
Brady v. Brady, 229 So. 3d 892 (Fla. 5th DCA 2017) 
 


I.  Modification 


 
First District 


WHERE FORMER WIFE'S NEED FOR ALIMONY CEASED WHEN SHE BEGAN 
RECEIVING PAYMENTS FROM FORMER HUSBAND'S MILITARY PENSION, 
COURT ABUSED DISCRETION BY FAILING TO MAKE TERMINATION OF 
FORMER HUSBAND'S ALIMONY OBLIGATION RETROACTIVE TO DATE 
FORMER WIFE BEGAN RECEIVING PAYMENTS FROM FORMER HUSBAND'S 
MILITARY BENEFITS. 
 
 The Former Wife appealed from a final order terminating her entitlement to alimony, 
arguing that the trial court failed to support its decision with adequate factual findings. The 
Former Husband, Michael Dennis, cross-appeals the final order, arguing that the trial court 
should have retroactively applied the termination of his obligation to pay alimony. The First 
District Court of Appeal held: 
 1.  "We affirm without discussion the termination of the alimony obligation." 
 2.  "A trial court has the discretion to modify alimony effective from the date the petition 
for modification was filed or any date subsequent to the filing of the petition." 
 3.  "'Retroactivity is the rule rather than the exception which guides the trial court's 
application of discretion when modification of alimony or child support is granted.'" 
 4.  "'Accordingly, there is a presumption of retroactivity which applies unless there is a 
basis for determining that the award should not be retroactive.'" 
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 5.  "Here, Former Wife's need for alimony ceased when she began receiving payments 
from Former Husband's military pension." 
 6.  "The trial court presented no reason for denying the request for retroactive application, 
and the record does not provide a basis to support the court's denial of the request." 
 7.  "Thus, the trial court abused its discretion by failing to make the termination of 
alimony retroactive to the date Former Wife began receiving a portion of Former Husband's 
military benefits." 
 8.  "We affirm the trial court's termination of alimony, but we reverse for the trial court to 
order the reduction retroactive to the date Former Wife began receiving payments from Former 
Husband's pension." 
Dennis v. Dennis, 223 So.3d 480 (Fla. 1st DCA 2017) 
 


Second District 
 
TRIAL COURT ERRED IN DENYING HUSBAND'S PETITION FOR DOWNWARD 
MODIFICATION OF ALIMONY ON GROUND THAT A STIPULATED SETTLEMENT 
AGREEMENT WAIVED FOREVER HUSBAND'S RIGHT TO SEEK DOWNWARD 
MODIFICATION UNLESS HE BECAME INVOLUNTARILY UNEMPLOYED. 
 
 The Former Husband appealed from the trial court's order denying his post dissolution 
petition for downward modification of his alimony obligation. The trial court concluded that the 
Former Husband, in a 2008 settlement agreement, forever waived his right to seek a downward 
modification unless he became involuntarily unemployed. The Former Husband argues that 
paragraph seven of the parties' 2008 stipulation did not represent an unambiguous permanent 
waiver of his right to seek modification of his alimony obligation. The Second District Court of 
Appeal found: 
 1.  "Because our review of the settlement agreement does not reveal a clear and 
unambiguous intent to waive the Former Husband's statutory right to seek modification, we 
reverse and remand for further proceedings pursuant to section 61.14, Florida Statutes (2014)." 
 2.  "We review a trial court's order granting summary judgment de novo." 
 3.  "Likewise, we review a trial court's interpretation of a settlement agreement, as 
incorporated into a dissolution judgment, de novo." 
  4.  "Section 61.14(1)(a) allows a party to apply to a circuit court for an order modifying 
an alimony obligation created by agreement." 
 5.  "This statutory right to seek modification may be waived only 'if the language in the 
agreement clearly and unambiguously expresses waiver or if the "interpretation of the agreement 
as a whole can lead to no other conclusion but waiver.”’” 
 6.  "If a party has not expressed a clear and unambiguous intent to waive their statutory 
right to seek modification, it is error for a trial court to conclude that a party has waived such 
right." 
 7.  "Here, the 2008 stipulation reduced the Former Husband's alimony obligation 
effective June 1, 2008.  Paragraph seven of that stipulation contains only two sentences.  The 
first sentence of paragraph seven restricts the Former Husband from seeking a further reduction 
of alimony before December 31, 2010, as follows, 'The Former Husband shall seek no further 
reduction of his alimony obligation before December 31, 2010, and the Former Husband shall 
not be entitled to any further reduction of his alimony obligation prior to December 31, 2010.'" 
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 8.  "The second sentence sets forth that involuntary unemployment is the only condition 
upon which the Former Husband may seek a reduction of alimony as follows, 'The Former 
Husband may seek downward modification of his alimony obligation only if he is involuntarily 
unemployed.'  But it is unclear as to what time period this second sentence applies." 
 9.  "The trial court construed paragraph seven to mean that the Former Husband: (1) 
could not seek an alimony reduction prior to December 31, 2010, for any reason, even 
involuntary unemployment, and (2) could only seek an alimony reduction after December 31, 
2010, if he is involuntarily unemployed.  In other words, the trial court determined that the 
second sentence of paragraph seven permanently limits the Former Husband's ability to seek 
modification after December 31, 2010, unless he becomes involuntarily unemployed." 
 10.  "But, reading both sentences of paragraph seven together, another reasonable 
interpretation is that the second sentence's purpose is to directly modify the first sentence to give 
the Former Husband a relief valve should he become involuntarily unemployed before the 
expiration of the time period ending December 31, 2010." 
 11.  "Under this latter interpretation, the second sentence applies only to the time period 
ending December 31, 2010, and therefore does not act to permanently limit the Former 
Husband's ability to seek modification for reasons other than involuntary unemployment." 
 12.  "It is simply unclear whether the Former Husband intended the 'involuntary 
unemployment' language set forth in the 2008 stipulation to apply as the sole exception to him 
filing a petition for modification prior to December 31, 2010, or as the sole exception to him 
filing a petition for modification after December 31, 2010." 
 13.  "Or, as the trial court noted, it may be that there were no circumstances under which 
the Former Husband could have requested an additional alimony reduction prior to December 31, 
2010, and only one circumstance - involuntary unemployment - under which the Former 
Husband could have requested an additional alimony reduction in perpetuity." 
 14.  "Gleaning these various interpretations of the 2008 stipulation supports our 
conclusion that it did not express an unambiguous and irrevocable intent to waive all future 
modification requests by the Former Husband unless he became involuntarily unemployed." 
 15.  "As such, we reverse the summary judgment and remand with instructions for the 
trial court to reinstate the Former Husband's petition and for further proceedings pursuant to 
section 61.14." 
Kallett v. Kastriner, 225 So.3d 967 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 
 


TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REDUCING AMOUNT OF 
ALIMONY PAYABLE TO WIFE PURSUANT TO PARTIES' MARITAL 
SETTLEMENT AGREEMENT WHERE WIFE HAD VOLUNTARILY CUT HER 
EXPENSES BY MORE THAN HALF. 
 
 The former husband appealed from an order granting his petition for modification of 
alimony which reduced alimony to the former wife from $9000 a month, which was agreed to in 
a mediated settlement, to $7800 a month, which he believed to be an insufficient decrease. He 
contended that the court should have imputed minimum wage income to the former wife and 
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required her to withdraw from her retirement accounts and investments to reduce his alimony 
obligation even further. The former wife cross appeals the trial court's decision to reduce her 
alimony based on her voluntary reduction of her expenses. The Fourth District Court of Appeal 
affirmed, holding: 
 1.  "Section 61.14, Florida Statutes (2015), provides for the ability to modify alimony and 
support which was previously set in a final judgment or in an agreed settlement:  When the 
parties enter into an agreement for payments for, or instead of, support, maintenance, or alimony, 
... or when a party is required by court order to make any payments, and the circumstances or the 
financial ability of either party changes ... either party may apply to the circuit court ... for an 
order decreasing or increasing the amount of support, maintenance, or alimony, and the court has 
jurisdiction to make orders as equity requires, with due regard to the changed circumstances or 
the financial ability of the parties [,] ... decreasing, increasing, or confirming the amount of 
separate support, maintenance, or alimony provided for in the agreement or order." 
 2.  "Furthermore, the statute also instructs as to the proof necessary to obtain a 
modification:  When modification of an existing order of support is sought, the proof required to 
modify a settlement agreement and the proof required to modify an award established by court 
order shall be the same." 
 3.  "Although the statute permits modification where the 'circumstances or the financial 
ability of either party changes' and allows the court to modify alimony 'as equity requires, with 
due regard to the changed circumstances or financial ability[,]' case law has engrafted specific 
requirements to restrain the wide discretion otherwise given to the court in modification." 
 4.  “Pimm v. Pimm, 601 So.2d 534 (Fla. 1992), summarizes these 'fundamental 
prerequisites':  First, there must be a substantial change in circumstances. Second, the change 
was not contemplated at the time of final judgment of dissolution. Third, the change is sufficient, 
material, involuntary, and permanent in nature." 
 5.  "Generally, the requirement of the change being involuntary has been applied when an 
alimony-paying spouse claims a reduction of income so that the spouse is no longer able to 
afford the alimony ordered or agreed: 'The purpose of requiring that a change in circumstance be 
involuntary to modify support is to ensure that the duty to furnish adequate support is not 
deliberately avoided.'" 
 6.  "Nevertheless, courts have considered some voluntary changes in circumstances, such 
as retirement, as permitting modification of alimony depending upon the totality of the 
circumstances." 
 7.  "Also, courts have reduced an alimony obligation where the substantial change in 
circumstances has been a reduction of a receiving spouse's expenses…. This case presents one of 
those circumstances." 
 8.  "Given the broad discretion which section 61.14(1)(a) gives the trial judge to make a 
reduction, 'as equity requires with due regard to the changed circumstances,' the trial court did 
not abuse its discretion in reducing alimony where the former wife had cut her expenses by more 
than half, as a result of moving to another state and reducing the size of her home." 
 9.  "For the foregoing reasons, we affirm the final judgment granting modification." 
Regan v. Regan, 217 So.3d 91 (Fla. 4th DCA 2017) 
 


Fifth District 
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J.  Supportive Relationships 


 
First District 


Second District 
 


Third District 
 


Fourth District 


Fifth District 


K.  Amount 


  
First District 


TRIAL COURT ERRED IN DENYING FORMER WIFE'S REQUEST FOR 
PERMANENT ALIMONY WITHOUT REQUIRED FINDINGS WHERE MARRIAGE 
WAS A LONG-TERM MARRIAGE; TRIAL COURT ERRED IN IMPUTING INCOME 
TO FORMER WIFE WITHOUT PARTICULARIZED FINDINGS. 
 
 The former wife appealed from the final judgment arguing that the trial court's findings 
were insufficient with regard to her request for permanent alimony, and the trial court's 
imputation of income to her. The parties' marriage was presumptively a long-term marriage as 
contemplated in section 61.08(4), Florida Statutes (2013). 
 1.  "In denying Former Wife permanent alimony, the trial court failed to make any of the 
factual determinations required by section 61.08(2)(a)–(j), Florida Statutes." 
 2.  "The trial court's failure to set forth the requisite factual findings to justify its decision 
not to award Former Wife permanent alimony contravened the clear mandate of section 61.08(2), 
and inhibits any meaningful review of the alimony issue." 
 3.  "As a result, the permanent alimony judgment must be reversed." 
 4.  "Similarly, the trial court's imputation of income to Former Wife suffers from an equal 
lack of the requisite ' "particularized findings" ' to support its decision." 
 5.  "Although in some instances we may affirm without the inclusion of specific 
findings….we cannot do so on this record." 
 6.  "On remand, the trial court should undertake an appropriate analysis of Former Wife's 
actual prospects for employment and her income earning potential." 
David v. David, 220 So.3d 1284 (Fla. 1st DCA 2017) 
 


Second District 
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IN DETERMINING HUSBAND'S INCOME TRIAL COURT ERRED IN INCLUDING 
UNDISTRIBUTED PASS-THROUGH INCOME FROM SUBCHAPTER S 
CORPORATION REFLECTED ON HUSBAND'S K-1. 
 
 The Husband contended on appeal that the trial court erred by determining that his K–1 
income, which reflected his share of the business income whether distributed to him or not, was 
his income for purposes of calculating his support obligations to the Wife. The District Court of 
Appeal held: 
 1.  "Because the trial court made errors of law in determining the value of the marital 
portion of the Husband's interest in his non-marital business, ..., and because the trial court 
improperly applied the supreme court's decision in Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), 
when determining the Husband's income, we reverse the portions of the final judgment dealing 
with equitable distribution, alimony, and child support and remand for further proceedings." 
 2.  "While the trial court properly recognized that this issue was controlled by the 
supreme court's decision in Zold, the trial court misapplied Zold's holding to the evidence in this 
case….Therefore, we must reverse the alimony award and remand for further proceedings." 
 4.  "In Zold, the supreme court explained the general operation and limitations of an S 
corporation relating to distributions: 


The Subchapter S Revision Act of 1982 (the 'Act') allows a small business 
corporation to elect to have all of the corporation's income, deductions, losses, 
and credits pass through to the shareholders of the corporation for income tax 
purposes in accordance with each shareholder's pro rata share of ownership in the 
corporation. See 26 U.S.C.A. § 1366 (West Supp. 2005). This 'pass-through' 
income is then taxed to the shareholders directly on the shareholders' individual 
federal income tax returns. See 26 U.S.C.A. § 1363 (West Supp. 2005). 
Corporations are generally treated as separate legal entities from their 
shareholders for tax purposes. See S. Rep. No. 97–640, at 5, reprinted in 1982 
U.S.C.C.A.N. 3253, 3257. Without an election to be treated as an S corporation, 
income earned by the corporation is taxed to the corporation and distributions 
from the corporation are taxed separately to the shareholders. See id. The 
Subchapter S Revision Act of 1982 was enacted to prevent double income 
taxation at the corporate and shareholder levels for small business corporations. 
See id. 
 Although an S corporation's net income is taxed directly to the 
shareholders under the Act, the shareholders do not necessarily receive 
distributions in an amount equivalent to what is taxed pursuant to the Subchapter 
Selection. In Florida, an S corporation's authority to make distributions to 
shareholders is limited by the corporation's articles of incorporation and section 
607.06401, Florida Statutes (2004). Section 607.06401 prohibits a corporation 
from making distributions in certain circumstances and provides in pertinent part 
that 
 (3) No distribution may be made if, after giving it effect: 
 (a) The corporation would not be able to pay its debts as they become due 
 in the usual course of business; or 
 (b) The corporation's total assets would be less than the sum of its total 
 liabilities plus (unless the articles of incorporation permit otherwise) the 
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 amount that would be needed, if the corporation were to be dissolved at 
 the time of the distribution, to satisfy the preferential rights upon 
 dissolution of shareholders whose preferential rights are superior to those 
 receiving the distribution. 
§ 607.06401(3), Fla. Stat. (2004). Thus, section 607.06401(3) prohibits 
distributions that would render the corporation unable to fulfill its corporate duties 
to its debtors [sic] and shareholders. In those circumstances, a corporation must 
retain its income and cannot make a distribution to shareholders without violating 
Florida law.” 


 5.  "After reviewing the various sections of chapter 61 dealing with alimony, child 
support, and attorney's fees, the supreme court held that ‘undistributed “pass-through” income 
that has been retained by a corporation for corporate purposes does not constitute income within 
the meaning of chapter 61’ because 'the undistributed "pass-through" income will be used by the 
corporation to maintain corporate operations and therefore cannot be used by a shareholder-
spouse to satisfy financial obligations imposed upon dissolution of marriage.'" 
 6.  "However, if undistributed pass-through income 'has been retained for noncorporate 
purposes, such as to shield this income from the reach of the other spouse during dissolution, the 
improper motive for its retention makes it available 'income.'" 
 7.  "Here, there was simply no evidence that the undistributed pass-through income 
reflected on the Husband's K–1 was being retained by Quality Boats for any non-corporate 
purpose." 
 8.  "Hence, there was no legal basis upon which the trial court could treat that pass-
through income as available for purposes of calculating the Husband's support obligations." 
 9.  "Nevertheless, the trial court did so, basing its alimony and child support calculations 
on an income to the Husband of over $1 million annually when he never actually received more 
than $250,000 to $300,000 in annual distributions during the entire course of the marriage." 
 10.  "This error requires reversal of the alimony award.” 
 11.  "In this appeal, the Wife argues that the trial court had the discretion to find that the 
entire amount of pass-through income was available to the Husband because he and his brother 
run the company…. However, that is not the legal standard set forth in Zold." 
 12.  "Instead, Zold requires the trial court to consider several factors when determining 
whether pass-through income is 'available' for support:  'In determining whether the shareholder-
spouse has met his or her burden of proving that the undistributed "pass-through" income was 
retained for corporate purposes, the trial court should consider (1) the extent to which a 
shareholder-spouse has access to or control over "pass-through" income retained by the 
corporation, (2) the limitations set forth in section 607.06401(3) governing corporate 
distributions to shareholders, and (3) the purpose(s) for which the "pass-through" income has 
been retained by the corporation. Although a shareholder-spouse's ownership interest should be 
considered, it is not dispositive even where the spouse is a sole or majority shareholder in the 
corporation and has the ability to control the retention and distribution of the corporation's 
income. Ownership of capital stock does not entitle shareholders to income that has been retained 
by an S corporation because shareholders do not have a right to an interest in the corporation's 
income.'" 
 13.  "In this case, the final judgment does not directly address these factors, but instead 
relies on the Wife's expert's opinion that Quality Boats was holding 'excess' retained earnings." 
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 14.  "This opinion was based solely on the expert's assertion that the percentage of 
retained earnings held by Quality Boats was higher than that of other boat dealers and the 
expert's rejection of Quality Boats' business model of paying cash for inventory rather than 
financing it." 
 15.  "But even if the expert's opinion concerning the extent of the retained earnings could 
be dispositive, that opinion does not demonstrate that earnings are being retained for a non-
corporate purpose—only that they are being retained for a corporate purpose with which the 
expert does not agree." 
 16.  "This disagreement does not constitute evidence sufficient to permit the trial court to 
attribute undistributed pass-through income to the Husband for purposes of calculating alimony 
and child support." 
 17.  "In the final judgment, the trial court also opined that permitting Quality Boats to 
retain its earnings to continue to purchase inventory on a cash basis and to fund the expansion of 
a new Sarasota location was impermissible because those decisions required the Wife to, in 
essence, fund the corporate objectives." 
 18.  "But this finding improperly considers the company's income to be the Husband's 
income, ignoring the fact that the company is a separate legal entity from the Husband and that 
its income is not his income." 
 19.  "It also ignores the fact that the purchase of inventory and the expansion of the 
business are corporate purposes." 
 20.  "While the trial court may not agree with the company's business decisions, these 
decisions further the corporate interests and are not simply an effort 'to shield this income from 
the reach of the other spouse.'" 
 21.  "To the extent that the trial court's ruling relies on its disagreement with the decisions 
of Quality Boats' board of directors, it is an improper application of Zold." 
 22.  "For all of these reasons, we must reverse on this issue and remand for recalculation 
of the Husband's alimony obligation in accord with the income he receives through actual wages 
and actual distributions and without consideration of the undistributed pass-through income." 
 23.  "And because the trial court's calculation of the Husband's income also affected the 
determination of child support, we must reverse that award as well and remand for 
reconsideration." 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN BASING ALIMONY AWARD ON HUSBAND'S GROSS 
INCOME RATHER THAN HIS NET INCOME; TRIAL COURT DID NOT ERR IN 
ADDING MONTHLY PREMIUM FOR ADDITIONAL SURVIVOR BENEFIT PLAN 
COVERAGE TO WIFE'S MONTHLY NEED. 
 
 The husband appealed from the amended final judgment of dissolution of marriage 
contending that the trial court erred by basing the alimony award on the Husband's gross income 
rather than his net income. Second, the Husband contended that the trial court erred by adding 
the monthly premium for additional Survivor Benefit Plan (SBP) coverage to the wife's monthly 
need. The Second District Court of Appeal held: 
 1.  "As to the alimony award, the Husband contends that the trial court erred by basing 
that award on his gross income rather than on his net income." 
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 2.  "This contention is supported by the record and requires us to reverse and remand for 
recalculation of the amount of alimony." 
 3.   "There is no dispute on this issue as to the law." 
 4.  "'An award of alimony must be based on the income that is available to the party, i.e., 
the party's net monthly income.'" 
 5.  "An alimony award based on gross income must be reversed." 
 6.  "Here, the amended final judgment plainly states that the Husband has 'current 
monthly gross income of $6,842' and a monthly surplus of '$1,695 before considering tax 
implications and imputing income.'" 
 7.  "And while the trial court subsequently imputed $300 per month in investment income 
to the Husband, nowhere in the amended final judgment did the trial court address the 'tax 
implications' on the Husband's gross income." 
 8.  "Further, we note that the $2000 monthly alimony award is almost exactly the amount 
of the Husband's pre-tax surplus of $1695 plus his imputed investment income of $300." 
 9.  "Hence, it is readily apparent that the trial court erroneously failed to consider the 
Husband's net income rather than his gross income when fashioning its alimony award." 
 10.  "In defense of the trial court's ruling, the Wife argues that the trial court could and 
did impute investment income to the Husband when determining his ability to pay.  However, 
this is simply a non sequitur." 
 11.  "The court's decision to impute investment income to the Husband does not bear on 
the issue of whether the court properly considered only the Husband's net income when 
determining alimony.  Therefore, this argument cannot support the alimony award." 
 12.  "The Wife also argues for the first time in her brief that the Husband could take tax-
free distributions from his IRAs to 'make up the difference' between his net income and what he 
needs to pay the alimony award; however, this argument suffers from three infirmities." 
 13.  "First, the Wife never made this argument in the trial court, and so no evidence was 
presented concerning the Husband's ability—or lack thereof—to take tax-free IRA distributions." 
 14.  "Second, this argument conflicts with the trial court's express factual finding that 
neither party was able to take IRA distributions without penalty at this point in time." 
 15.  "Third, this argument implicitly recognizes that the trial court awarded alimony in an 
amount that the Husband is simply not able to pay from his monthly net income." 
 16.  "Hence, this newly raised argument cannot support the alimony award to the Wife." 
 17.  "For all of these reasons, we must reverse the $2000 per month alimony award and 
remand for reconsideration." 
 18.  "And because we are doing so, we will briefly address two issues raised by the 
Husband in case they arise again on remand." 
 19.  "First, the Husband contends that the trial court erred in its evaluation of the parties' 
relative lifestyles for purposes of determining their respective monthly needs." 
 20.  "However, the trial court found that the Wife had a lifestyle need of $5983 and the 
Husband had a lifestyle need of $5147." 
 21.  "Given that the Wife's monthly rent was $2000 and the Husband's monthly mortgage 
was $1464 for a comparable residence, this difference in the calculated lifestyle needs of the 
parties was not so disparate as to constitute an abuse of discretion." 
 22.  "Second, the Husband contends that the trial court erred by adding the $219 monthly 
premium for additional Survivor Benefit Plan (SBP) coverage to the Wife's monthly need." 
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 23.  "The Husband argues that because the Wife chose to purchase SBP coverage over 
and above her coverture amount, she should be solely responsible for the premium as a voluntary 
expense rather than a 'need.' " 
 24.  "While the trial court certainly could have determined that this was a voluntary 
expense incurred by the Wife, it was within the trial court's discretion to consider this premium 
as part of the Wife's need, particularly since the Wife's portion of the Husband's retirement 
benefit would otherwise be significantly reduced upon his death and the alimony award will also 
cease at that time." 
 25.  "In essence, the trial court's ruling was analogous to requiring the Husband to 
purchase and pay for life insurance to secure his alimony obligation to the Wife—a requirement 
clearly within the trial court's discretion to impose." 
 26.  "And while we can appreciate the Husband wanting to limit the Wife to her 'standard' 
benefit, under the facts here—where the Wife did not work during the parties' long-term 
marriage and where she has limited earning capacity due to medical issues—we cannot say that 
the trial court's ruling that will permit her to receive an amount after the Husband's death 
comparable to what she will be receiving during the Husband's lifetime constitutes an abuse of 
discretion." 
 27.  "Moreover, as the court noted in Wrinkle, '[i]f the trial court intended for the former 
wife to receive [the full amount awarded] in alimony, then having the former wife pay for the 
protection afforded by the survivor's benefit is inconsistent [with] and detracts from the alimony 
award.'” 
 28.  "For all of these reasons, on the record before us, we have no basis upon which to 
disturb this award." 
 29.  "In sum on this issue, we reverse the award of alimony because it was improperly 
based on the Husband's gross income rather than his net income." 
 30.  "On remand, once the Husband's net income is determined, the trial court may then 
award the Wife alimony in an amount that the Husband has an ability to pay." 
Hanson v. Hanson, 217 So.3d 1165 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN CALCULATING FORMER HUSBAND'S BUSINESS 
INCOME USING GROSS RECEIPTS WITHOUT SUBTRACTING ORDINARY AND 
NECESSARY BUSINESS EXPENSES AND ERRED IN INCLUDING IN GROSS 
INCOME A PAYMENT THAT COURT HAD FOUND TO BE A MOVING 
ALLOWANCE, AS OPPOSED TO AN EMPLOYMENT BONUS. 
 
 The Former Husband appealed from the circuit court's order partially granting the Former 
Wife's motion for indirect civil contempt and enforcement. The parties were divorced in 2012 
and as part of those proceedings, the Former Husband agreed to pay one-third of his gross 
income and bonuses to the Former Wife as permanent alimony. In November 2013, the Former 
Wife filed a motion for indirect civil contempt and enforcement in which she alleged that the 
Former Husband underpaid alimony in 2012 and 2013. Following a hearing, the trial court found 
that the Former Husband owed the Former Wife a total of $8250 in unpaid alimony and found 
that the Former Wife was entitled to attorney's fees for the bringing of her motion. The Former 
Husband filed a motion for rehearing which was subsequently denied. On appeal, he argues that 
the trial court erred in calculating the alimony he owed for 2012 and 2013 and in awarding the 
Former Wife attorney's fees. The Second District Court of Appeal held: 
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 1.  "'The trial court's award of alimony is subject to an abuse of discretion standard of 
review, and where the record does not contain substantial, competent evidence to support the 
trial court's findings regarding the amount of alimony awarded, the appellate court will reverse 
the award.'" 
 2.  "First, the Former Husband argues the trial court erred in calculating his 2012 alimony 
obligations because it failed to deduct his ordinary and necessary business expenses." 
 3.  "As a threshold matter, we note that an alimony award is usually based on a party's 
net, as opposed to gross, income." 
 4.  "However, we reiterate that the Former Husband agreed to calculate the alimony 
based on his gross income and has not challenged this method of calculating alimony." 
 5.  "In 2012, the Former Husband was self-employed.  Accordingly, the court was 
required to calculate his income based on his business income, defined as 'gross receipts minus 
ordinary and necessary expenses required to produce income.'" 
 6.  "Here, the trial court erred in calculating the Former Husband's business income using 
his gross receipts without subtracting his ordinary and necessary business expenses." 
Threadgill v. Nishimura, 222 So.3d 633 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN THE MANNER IN WHICH IT INCLUDED BONUS 
INCOME IN FORMER HUSBAND'S GROSS AND AVAILABLE NET INCOME WHEN 
IT FAILED TO CONSIDER THE MOST RECENT BONUS INFORMATION 
AVAILABLE AT TIME OF FINAL HEARING. 
 
 The Former Husband, challenged the provisions in a final judgment of dissolution of 
marriage related to the calculation of alimony and child support, the award of the marital home 
to the Former Wife, and a special provision requiring the parties to share the costs of major 
repairs to the Former marital home. The Second District Court of Appeal held: 
 1.  "Because the trial court erred in the manner in which it included bonus income in the 
Former Husband's gross and available net income, we reverse and remand for recalculation of 
the alimony and child support awards and for reconsideration of the feasibility of maintaining the 
marital residence." 
 2.  "The parties do not dispute that the Former Husband's gross annual base salary at the 
time of the dissolution in 2015 was $101,712, or $8476 per month." 
 3.  "In calculating the Former Husband's total gross income, however, the trial court 
included the Former Husband's 2013 annual bonus of $133,332.64, resulting in total gross 
income of $19,583.33 per month." 
 4.  "'Section 61.30(2), Florida Statutes (2007), requires trial courts to consider bonuses in 
calculating a spouse's income for purposes of child support, and section 61.08(2)(g) requires trial 
courts to consider "[a]ll sources of income available to either party" in computing an award of 
alimony.'" 
 5.  "Thus, we have held that bonus income must be included in the calculations of both 
child support and alimony when it is regular and continuous." 
 6.  "In this case, the trial court erred in relying on the 2013 bonus - 'the last received 
bonus prior to the date of filing as being the most accurate in terms of the Husband's ability to 
pay.'" 
 7.  "Instead, the trial court should have relied on the 2014 bonus, which was the most 
recent bonus information available to it at the time of the final hearing." 
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 8.  "The Former Husband offered unrefuted evidence, and the trial court found, that his 
2014 bonus was $45,000. The Former Husband explained that the drastic reduction in the bonus 
- which was based on company profits and was paid in equal amounts to three brothers in this 
family-owned business - was due to the loss of several very large accounts between 2011 and 
2013." 
 9.  "There was no evidence indicating that the Former Husband's bonus would increase in 
the near future." 
 10.  "Thus, by using the 2013 bonus in calculating the Former Husband's total gross 
income, the trial court effectively imputed income to the Former Husband without a valid basis 
for doing so." 
 11.  "The calculation of the Former Husband's total gross income, including bonus 
income, not only factors into the trial court's determination of alimony and child support but may 
also factor into the court's determination that it is financially feasible to maintain the marital 
residence." 
 12.  "Consequently, on remand, the trial court should revisit its determinations 
concerning alimony, child support, and maintenance of the marital residence in light of its 
revised calculation." 
Barlow v. Barlow, 224 So.3d 868 (Fla. 2d DCA 2017) 
 
AMOUNT OF PERMANENT ALIMONY AWARDED TO WIFE WAS INSUFFICIENT 
TO MEET WIFE'S BASIC NEEDS, ALTHOUGH HUSBAND HAD ABILITY TO PAY, 
AND JUDGMENT WAS NOT SUPPORTED BY COMPETENT, SUBSTANTIAL 
EVIDENCE; ALIMONY CANNOT BE BASED UPON FUTURE SPECULATION. 
 
 The wife challenges the trial court's decision to award her permanent periodic alimony in 
the amount of $600 per month.  The appellate court reversed: 
 1.  "[P]ermanent periodic alimony is intended to allow the requesting spouse 'to maintain 
the standard of living established by the parties during the marriage and to ensure that, viewing 
the totality of the circumstances, one spouse is not shortchanged."' 
 2.  "The trial court has broad discretion in awarding alimony, but the award must be 
commensurate with one spouse's need and the other's ability to pay." 
 3.  "The award will only be affirmed if it is supported by competent, substantial 
evidence." 
 4.  "We conclude that the $600 alimony award is not supported by competent, substantial 
evidence." 
 5.  "Indeed, it is insufficient to meet the Wife's basic needs even though the Husband has 
the ability to pay." 
 6.  "As to the Wife's income, the evidence was sufficient to establish only that the Wife 
was receiving $1100 monthly from the Husband's military retirement." 
 7.  "Although the trial court noted that the Wife will receive $886 a month if her 
disability claim is approved, the court could not rely on this income because it was based on 
future speculation." 
 8.  "If the court was intending to impute income to the Wife, it failed to set forth an 
amount of income that was supported by the evidence." 
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 9.  "The court's finding that the Wife had earned as much as $150,000 as a realtor is not 
sufficient to support imputation of this amount without evidence she could earn this amount at 
present." 
 10.  "The testimony only established that the Wife earned this salary during the real estate 
boom in 2006 and 2007." 
 11.  "Despite the fact that the Wife's evidence regarding her living expenses was 'cryptic,' 
she still presented unrebutted testimony that she had monthly expenses of $1200 in rent and $567 
in medical insurance." 
 12.  "In addition, the [parties' Marital Settlement Agreement] establishes that the Wife 
has taken on significant marital debt." 
 13.  "However, the trial court recognized only the Wife's rent expense and awarded 
alimony 'only to meet her only stated need, that of an apartment.'" 
 14,  "When the evidence of the Wife's additional expenses is considered, the $600 
alimony award is clearly not commensurate with the Wife's basic needs." 
 15.  "As for the Husband's ability to pay, the evidence established that he was earning 
$5654.78 monthly." 
 16.  "Additionally, he had been able to pay the Wife temporary alimony of at least $900 a 
month plus extra amounts here and there during the course of these proceedings." 
 17.  "The $600 alimony award permitted the Husband to pay all of the monthly expenses 
on his financial affidavit, which totaled $4635, and still have a $1019 monthly surplus." 
 18.  "Under the totality of the circumstances, the $600 alimony award shortchanged the 
Wife." 
 19.  "The alimony award does not allow the Wife to maintain the parties' 'modest middle 
class lifestyle' while it allows the Husband to do so." 
 20.  "Because the award does not provide for the Wife's needs as they were established 
during the marriage despite the Husband's apparent ability to meet those needs, it constituted an 
abuse of discretion." 
 21.  "We therefore reverse and remand for the court to reconsider the alimony award." 
Lockard Martinez v. Martinez, 228 So.3d 164 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 


TRIAL COURT ERRED IN ORDERING AN AUTOMATIC INCREASE IN ALIMONY 
UPON PARTIES' CHILD'S GRADUATION FROM HIGH SCHOOL WITHOUT 
MAKING FINDINGS AS TO EXTENUATING CIRCUMSTANCES. 
 
 The Husband appealed from a final judgment of dissolution of marriage in which the trial 
court ordered prospectively increasing alimony amounts without making sufficient findings of 
fact.  The District Court held: 
 1.  "Generally, 'it is error to provide for an automatic, future change or termination of 
alimony based upon the anticipated occurrence of a future event.'" 
 2.  "However, a prospective increase in alimony is permitted if the increase is 'precisely 
drawn and conditioned upon a specifically identified occurrence.'" 
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 3.  "Before prospectively increasing alimony the court must 'mak[e] specific factual 
findings of extenuating circumstances that would support the automatic increase in alimony.'" 
 4.  "Conditioning an automatic increase in alimony upon the child reaching the age of 
majority, without any findings as to 'extenuating circumstances that would support the automatic 
increase in alimony.' is error." 
 5.  "In the present case, the trial court stated that the husband's alimony payments would 
increase automatically upon the child graduating from high school." 
 6.  "The court made no additional findings to justify this increase." 
 7.  "We therefore reverse and remand for the court to 'mak[e] specific factual findings of 
extenuating circumstances' if, on remand, it decides to prospectively increase the husband's 
alimony payments."  
Jimenez v. Jimenez, 211 So.3d 76 (Fla. 4th DCA 2017) 
 
WHERE IT WAS APPARENT FROM THE RECORD THAT THE FORMER HUSBAND 
WAS EARNING SOME INCOME FROM HIS CHARTER BUSINESS, ALTHOUGH 
ACTUAL AMOUNT OF INCOME EARNED WAS NOT ESTABLISHED AT TRIAL 
BECAUSE OF HUSBAND'S WRONGFUL CONDUCT IN FAILING TO COMPLY 
WITH WIFE'S DISCOVERY REQUESTS AND COURT'S ENSUING ORDERS, IT WAS 
ERROR FOR TRIAL COURT NOT TO CONSIDER CHARTER BUSINESS INCOME 
WHEN MAKING AN ALIMONY DETERMINATION. 
 
 The Former Wife and the Former Husband each challenged aspects of the final judgment 
dissolving the parties' seventeen-year marriage.  The Former Husband challenged the court's 
entry of separate money judgments for sums awarded in the final judgment of dissolution.  The 
parties enjoyed a comfortable middle-class lifestyle throughout the marriage, acquiring a house 
in a nice neighborhood and a 41' custom-built boat with little debt. In her petition, Former Wife 
asked for temporary and permanent periodic alimony as well as child support for the parties' 
minor children. Considering the evidence, the court denied Former Wife's request for permanent 
periodic alimony. Although the court found that Former Wife had a need for alimony, it also 
found, after making a balancing payment and paying child support, Former Husband would not 
have enough liquidity or leftover income to pay alimony. The trial court found that Former 
Husband's net monthly income for purposes of determining his ability to pay alimony was 
$4,325. In arriving at this figure, the court did not consider any income from Former Husband's 
charter business, explaining that there was "insufficient proof" of the amount. This was despite 
its findings that Former Husband's testimony was "incredulous" and that the lack of proof was 
because "[Former] Husband did not provide in discovery the invoices or all of the bank 
statements necessary to determine the actual earnings of his charter boat business." The Fourth 
District Court of Appeal held: 
 1.  "We find merit in Former Wife's challenge to the court's alimony determination as 
reflected in the final judgment of dissolution, and reverse and remand for further proceedings." 
 2.  "We hold that the court's ability to pay determination was error." 
 3.  "Section 61.08, Florida's alimony statute, provides that when determining the proper 
type and amount of alimony, the court must consider '[a]ll sources of income available to either 
party.'  The court must do the same when making a need and ability to pay determination.” 
 4.  "Section 61.046 broadly defines 'income' as follows: '[A]ny form of payment to an 
individual, regardless of source, including, but not limited to: wages, salary, commissions and 
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bonuses, compensation as an independent contractor, worker's compensation, disability benefits, 
annuity and retirement benefits, pensions, dividends, interest, royalties, trusts, and any other 
payments, made by any person, private entity, federal or state government, or any unit of local 
government. United States Department of Veterans Affairs disability benefits and reemployment 
assistance or unemployment compensation, as defined in chapter 443, are excluded from this 
definition of income except for purposes of establishing an amount of support.'” 
 5.  "'Florida case law has long recognized that self-employed spouses, in contrast to 
salaried employees, have the ability to control and regulate their income. Their testimony, tax 
returns, and business records accordingly may not reflect their true earnings, earning capability, 
and net worth.'" 
 6.  "Thus, when the circumstances suggest that a self-employed spouse has not accurately 
reported his or her income, the court may properly assign a higher income value than that 
claimed by the spouse." 
 7.  "This is especially true when the spouse fails to comply with discovery orders and 
does not disclose all pertinent financial information." 
 8.  "Here, it was apparent from the record that Former Husband was earning some income 
from his charter business." 
 9.  "Indeed, the trial court found that Former Husband's claim to the contrary was 
'incredulous.' " 
 10.  "Although the actual amount of income earned was not established at trial, this was 
because of Former Husband's wrongful conduct in failing to comply with Former Wife's 
discovery requests and the court's ensuing orders." 
 11.  "Under these circumstances, it was error for the trial court not to consider Former 
Husband's charter business income when making its alimony determination." 
 12.  "Therefore, the case is reversed and remanded for a redetermination by the trial court 
of Former Husband's ability to pay alimony." 
 13.  "Upon remand, the court should enforce its prior discovery orders." 
 14.  "In the event Former Husband refuses to comply, the court should assign a value to 
his charter business income as equity requires." 
Newman v. Newman, 221 So.3d 642 (Fla. 4th DCA 2017) 
 


Fifth District 
 


IN AWARDING ALIMONY TO WIFE, COURT ERRED IN FAILING TO IMPUTE 
INTEREST FROM ONE-HALF SHARE OF HUSBAND'S RETIREMENT ACCOUNT 
THAT WAS AWARDED TO WIFE. 
 
 The Former Husband appealed from the trial court's final judgment dissolving his 
marriage to the Former Wife.  The final judgment, in relevant part, ordered the Former Husband 
to pay permanent periodic alimony, child support, attorney's fees, and a reimbursable lump sum 
to Former Wife for alternate housing. It also required the Former Husband to maintain life 
insurance with the former wife named as the beneficiary and established a parenting plan.  The 
District Court held: 
 1.  "Typically, courts review dissolution of marriage final judgments as a whole for an 
abuse of discretion." 
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 2.  "This includes alimony awards… attorney's fees awards… requirements that a party 
maintain life insurance… parenting plans, and the distribution of assets." 
 3.  "Here, there is no trial transcript in the record." 
 4.  "Without a record of the trial proceedings, the appellate court [cannot] properly 
resolve the underlying factual issues so as to conclude that the trial court's judgment is not 
supported by the evidence ....” 
 5.  "Thus, for an appellate court to review the sufficiency of evidence at trial, the 
appellant must either include in the record a trial transcript or a proper substitute, such as a 
stipulated statement of facts…. That was not done here." 
 6.  "Florida courts typically will not reverse a dissolution order based on the sufficiency 
of required factual findings when there is no transcript or proper substitute in the record." 
 7.  "However, if the trial court's error is clear on the face of the order or judgment, the 
appellate court can reverse…. Here, the trial court found that the major marital asset was Former 
Husband's tax deferred retirement account, valued at $1.2 million." 
 8.  "The final judgment awarded Former Wife fifty percent of the balance of Former 
Husband's retirement account." 
 9.  "Nonetheless, the final judgment provides that Former Wife 'does not have an [sic] 
assets other than $11.00 in her checking account and her vehicle which has a lien against it.'" 
 10.  "The court noted that 'the [Former Wife's] income is $9.00 per hour full time based 
on her testimony. This equates to a gross monthly income of $1,560.00 per month.' " 
 11.  "We agree with Former Husband that the trial court should have imputed to Former 
Wife's gross monthly income the interest generated from her one-half share of his retirement 
account." 
 12.  "Section 61.046(8), Florida Statutes (2015), defines 'income' and includes retirement 
benefits, pensions, dividends, and interest." 
 13.  "In considering an alimony award, a trial court must consider all sources of income 
available to either party….This includes payments received from interest-generating retirement 
accounts." 
 14.  "Because the trial court found that Former Wife's income was $1,560, based solely 
on her full-time job, it is apparent from the face of the final judgment that the court failed to 
impute interest from the one-half share of the retirement account that was awarded to her…. 
Thus, we reverse the alimony award and remand for the trial court to consider interest from the 
retirement account when calculating Former Wife's income." 
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) 
 
IN COMPUTING FORMER WIFE'S NEED, COURT IMPROPERLY OMITTED SOME 
OF HER MONTHLY EXPENSES. 
 
 This case was remanded to the trial court to reconsider the imputation of income to 
Appellant, alimony, and child support, as well as for partition of the marital home.  Upon 
remand, the trial court eliminated a number of the Appellant's expenses in computing her need.  
The Fifth District Court of Appeal held: 
 1.  "[T]the trial court erred in rejecting some of Appellant's monthly expenses in 
computing her need." 
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 2.  "Without explanation, the trial court omitted the amounts Appellant listed for 
payments on her car, entertainment for her and the children, club dues and memberships, 
monthly gifts, religious contributions, education expenses, and tax liability on alimony." 
 3.  "Conversely, the court allowed similar expenses for Appellee in computing his net 
income." 
 "On remand, the trial court shall re-compute Appellant's monthly need, including these 
expenses, unless it provides a specific explanation for their exclusion." 
Dottaviano v. Dottaviano, 219 So.3d 990 (Fla. 5th DCA 2017) 
 
MEANINGFUL REVIEW OF AMOUNTS OF CHILD SUPPORT AND DURATIONAL 
ALIMONY AWARDS IS PRECLUDED WHERE FINAL JUDGMENT CONTAINED 
MATERIAL INCONSISTENCIES AND DID NOT INCLUDE NECESSARY FINDINGS 
OF FACT. 
 
 The former husband appealed from a final judgment of dissolution of marriage, 
challenging the amounts of child support and durational alimony that he was ordered to pay the 
former wife. The parties were married in October 1999. There were three minor children born of 
the marriage. The parties resolved the issues of shared parental responsibility and timesharing of 
the minor children prior to trial. Because of a pending bankruptcy, the parties stipulated that 
equitable distribution issues would be resolved at a later date. Approximately two months after 
trial, the trial court entered an eight and one-half page final judgment. On appeal, the former 
husband contends that his durational alimony obligation is excessive. 
 1.  "We are unable to conduct meaningful appellate review because the final judgment 
contains material inconsistencies and fails to include necessary findings of fact." 
 2.  "Accordingly, we reverse and remand for the trial court to make additional factual 
findings, to remedy the material inconsistencies contained in the final judgment, and then, to the 
extent required, to reconsider the child support and durational alimony awards." 
 3.  "The final judgment included findings as to each party's gross income, but failed to set 
forth findings as to either party's net income." 
 4.  "Additionally, the final judgment contained inconsistent provisions as to the amount 
of durational alimony to be paid by the former husband." 
 5.  "In one paragraph, the former husband was ordered to pay durational alimony of 
$1200 per month beginning April 2016 and terminating on August 1, 2021.   In another 
paragraph, the former husband's durational alimony was determined to be $1200 per month until 
June 2018. At that time, the durational alimony would be reduced to $800 per month, ceasing on 
August 1, 2021." 
 6.  "Elsewhere, the final judgment recited that the reduced amount of durational alimony 
as of June 2018, should be $850 per month, rather than $800 per month." 
 7.  "We are unable to adequately address [the former husband's] argument [that the 
durational alimony ordered is excessive] because of the lack of findings as to the parties' 
respective net incomes, and because of our uncertainty as to the former husband's actual alimony 
obligation for the period of time from June 1, 2018 to August 1, 2021." 
 8,  "Accordingly, on remand, the trial court is directed to make factual findings as to the 
parties' respective net incomes and to remedy the aforementioned inconsistencies in the final 
judgment." 
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 9.  "The final judgment further required the former husband to pay child support in the 
amount of $645.86 per month.  Again, meaningful appellate review is precluded by the absence 
of necessary factual findings." 
 10.  "No child support guidelines worksheet was attached to the final judgment or made 
part of the record, and the trial court made no findings as to the parties' respective net incomes or 
the cost of health insurance for the minor children." 
 11.  "Section 61.30, Florida Statutes (2016), establishes the method by which a trial court 
must determine the presumptive child support guideline amount." 
 12.  "If the child support awarded deviates from the guideline amount by more than five 
percent, the final judgment must explain why the guideline amount is unjust or inappropriate." 
 13.  "Here, the absence of necessary findings precludes us from determining whether the 
child support awarded was a departure from the guidelines and, if so, whether that departure was 
justified." 
 14.  "On remand, the trial court is to make findings necessary to properly calculate the 
child support guideline amount." 
Brown v. Brown, 220 So.3d 560 (Fla. 5th DCA 2017) 
 
AWARD OF PERMANENT PERIODIC ALIMONY TO BE RECONSIDERED ON 
REMAND AFTER CONSIDERATION OF PARTIES' RESPECTIVE INCOMES AND 
WIFE'S NEED. 
 
 Following an earlier reversal and remand of this case, the trial court held an evidentiary 
hearing and awarded the Former Wife the same $2,500 per month in permanent periodic alimony 
it had earlier awarded. The Former Husband argued in this appeal that the trial court erred in 
both awarding and thereafter calculating permanent periodic alimony. The Fifth District Court 
found: 
 1.  "Former Husband's primary argument is not that he lacks the ability to pay alimony or 
that permanent periodic alimony is otherwise inappropriate, but rather, he argues that Former 
Wife failed to establish her need for the alimony." 
 2.  "The primary factors for a court to consider when awarding alimony are the requesting 
spouse's need and the other spouse's ability to pay."  
 3.  "In awarding alimony, the trial court is required to consider '[t]he financial resources 
of each party, including the non-marital and the marital assets and liabilities distributed to each." 
 4.  "While a spouse is not required to deplete his or her capital assets in order to maintain 
the standard of living during the marriage… a court in its computation of alimony should impute 
income that could reasonably be projected on a Former spouse's liquid assets.  Here, the parties 
stipulated to a six percent return on their investment assets." 
 5.  "In awarding Former Wife $2500 per month alimony, on remand, the trial court found 
that Former Husband's monthly net income is $7624.08 and Former Wife's is $1586.24." 
 6.  "Former Husband disputes both figures, arguing that his monthly net income, 
including investment income, is $7103.62 and that Former Wife's net income is far greater than 
$1586.24 per month." 
 7.  "In its final judgment, the court found that Former Wife's retirement investment assets 
will total $349,893.84 upon payment of the equitable distribution from Former Husband as 
ordered.  Applying the stipulated six percent return on Former Wife's investment assets 
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computes to just under $1750 per month income to Former Wife.  Additionally, Former Wife 
receives slightly more than $1000 per month in social security income." 
 8.  "Former Wife's financial affidavit admitted into evidence showed her living expenses 
to be approximately $4000 per month." 
 9.  "As it appears that the trial court may have significantly understated Former Wife's 
monthly income, and further, because Former Wife's investment assets will increase by $73,645 
upon Former Husband's payment to her on remand for her interest in the Old Dominion property 
(and Former Husband's monthly income will increase by retaining all of the net rental income 
from this property), we conclude that the trial court's $2500 award needs to be revisited." 
 10.  "We therefore reverse the trial court's findings with regard to the calculation of both 
parties' respective incomes and remand for a determination of Former Wife's need for permanent 
periodic alimony and, if established, the amount." 
Hodge v. Hodge, 227 So.3d 1284 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN BASING ALIMONY AWARD ON PARTIES' RESPECTIVE 
GROSS INCOMES, RATHER THAN NET INCOME. 
 
 The Former Wife challenged the $800 per month permanent periodic alimony awarded to 
the Former Husband and the $22,400 awarded to the Former Husband for retroactive alimony 
computed at $800 per month over the twenty-eight-month period from the filing of the petition 
for dissolution of marriage to trial. The appellate court found: 
 1.  "Former Wife correctly argues that the trial court erred in basing the alimony award 
on the parties' respective gross incomes and not their net incomes." 
 2.  "On remand, the trial court must first determine the parties' respective monthly net 
incomes and thereafter make a specific determination as to whether Former Husband has the 
need for alimony and whether Former Wife has the ability to pay alimony, not only prospectively 
but also for an award of retroactive alimony." 
Brady v. Brady, 229 So. 3d 892 (Fla. 5th DCA 2017) 
 


L.  Imputed Income 


 
First District 


TRIAL COURT ERRED IN DENYING FORMER WIFE'S REQUEST FOR 
PERMANENT ALIMONY WITHOUT REQUIRED FINDINGS WHERE MARRIAGE 
WAS A LONG-TERM MARRIAGE; TRIAL COURT ERRED IN IMPUTING INCOME 
TO FORMER WIFE WITHOUT PARTICULARIZED FINDINGS. 
 
 The former wife appealed from the final judgment arguing that the trial court's findings 
were insufficient with regard to her request for permanent alimony, and the trial court's 
imputation of income to her. The parties' marriage was presumptively a long-term marriage as 
contemplated in section 61.08(4), Florida Statutes (2013). 
 1.  "In denying Former Wife permanent alimony, the trial court failed to make any of the 
factual determinations required by section 61.08(2)(a)–(j), Florida Statutes." 
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 2.  "The trial court's failure to set forth the requisite factual findings to justify its decision 
not to award Former Wife permanent alimony contravened the clear mandate of section 61.08(2), 
and inhibits any meaningful review of the alimony issue.  As a result, the permanent alimony 
judgment must be reversed." 
 4.  "Similarly, the trial court's imputation of income to Former Wife suffers from an equal 
lack of the requisite ' "particularized findings" ' to support its decision." 
 5.  "Although in some instances we may affirm without the inclusion of specific 
findings….we cannot do so on this record….On remand, the trial court should undertake an 
appropriate analysis of Former Wife's actual prospects for employment and her income earning 
potential." 
David v. David, 220 So.3d 1284 (Fla. 1st DCA 2017) 
 


Second District 


Third District 


Fourth District 


TRIAL COURT DID NOT ABUSE ITS DISCRETION IN FAILING TO IMPUTE 
EMPLOYMENT INCOME TO WIFE WHERE WIFE HAD NOT BEEN EMPLOYED 
OUTSIDE HOME FOR ENTIRE MARRIAGE AND MARITAL SETTLEMENT 
AGREEMENT DID NOT EITHER SPECIFICALLY OR IMPLIEDLY REQUIRE WIFE 
TO WORK TO SUPPORT HERSELF. 
 
 The former husband appealed from an order granting his petition for modification of 
alimony which reduces alimony to the former wife from $9000 a month, which was agreed to in 
a mediated settlement, to $7800 a month, which he believed to be an insufficient decrease. He 
contends that the court should have imputed minimum wage income to the former wife and 
required her to withdraw from her retirement accounts and investments to reduce his alimony 
obligation even further. The former wife cross appeals the trial court's decision to reduce her 
alimony based on her voluntary reduction of her expenses. The Fourth District Court of Appeal 
affirmed, holding: 
 1.  "[T]he court [did not] abuse its discretion in failing to impute income to the former  
wife for employment." 
 2.  "She had not been employed outside the home for the entire marriage and the MSA 
did not either specifically or impliedly require the former wife to work to support herself." 
 3.  "Thus, the court was merely giving effect to the MSA in not imputing income to the 
former wife to reduce the former husband's obligation." 
 4.  "Had the parties intended to impute income to the former spouse for purposes of 
support, they should have put a provision in the MSA, as was done in [a number of cited 
decisions].” 
  5.  "Without it, the court did not abuse its discretion in refusing to impute income to the 
former wife." 
 6.  "For the foregoing reasons, we affirm the final judgment granting modification." 
Regan v. Regan, 217 So.3d 91 (Fla. 4th DCA 2017) 
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TRIAL COURT DID NOT ABUSE ITS DISCRETION BY REFUSING TO CONSIDER 
INCOME WIFE COULD GENERATE BY WITHDRAWING INCOME FROM 
RETIREMENT ACCOUNTS OR OTHER INVESTMENT ACCOUNTS AFTER 
FINDING THAT PARTIES' SETTLEMENT AGREEMENT NEVER CONTEMPLATED 
THE USE OF THESE FUNDS FOR HER SUPPORT. 
 
 The former husband appealed from an order granting his petition for modification of 
alimony which reduces alimony to the former wife from $9000 a month, which was agreed to in 
a mediated settlement, to $7800 a month, which he believed to be an insufficient decrease. He 
contends that the court should have imputed minimum wage income to the former wife and 
required her to withdraw from her retirement accounts and investments to reduce his alimony 
obligation even further. The former wife cross appeals the trial court's decision to reduce her 
alimony based on her voluntary reduction of her expenses. The Fourth District Court of Appeal 
affirmed, holding: 
 1.  "As to the court's refusal to consider income the former wife could generate by 
withdrawing income from retirement accounts or other investment accounts, the court found that 
the MSA never contemplated the use of these funds for the former wife's support." 
 2.  "Any income generated from those funds was for the wife to spend as she wished." 
 3.  "Further, the former husband failed to prove that the retirement funds could be 
accessed without penalty." 
 4.  "While former husband cites to Niederman v. Niederman, 60 So.3d 544 (Fla. 4th DCA 
2011), for the proposition that a court can look to retirement accounts as a source of income even 
prior to retirement, in that case, we held that the court did not abuse its discretion in considering 
the former wife's ability to withdraw from the retirement account without penalty in determining 
her income potential." 
 5.  "We noted, however, that such withdrawals would not be appropriate where they 
required withdrawal from principal." 
 6.  "In this case, the expert testified that some of the calculations would invade principal." 
 7.  "Furthermore, in Niederman, we also noted that the use of such income was not 
required in determining the resources available to the alimony receiving spouse: '[A]fter 
consideration of the evidence presented, the court could decline to impute income from 
retirement accounts for equitable considerations to do justice in the case.'" 
 8.  "In this case, the court declined to do so, and that was well within the court's 
discretion based upon consideration of all the circumstances of this case." 
 9.  "For the foregoing reasons, we affirm the final judgment granting modification." 
Regan v. Regan, 217 So.3d 91 (Fla. 4th DCA 2017) 
 
TRIAL COURT'S IMPUTATION OF INCOME TO FORMER WIFE WAS NOT 
SUPPORTED BY SUBSTANTIAL, COMPETENT EVIDENCE. 
 
 This case was remanded to the trial court to reconsider the imputation of income to 
Appellant, alimony, and child support, as well as for partition of the marital home.  Upon 
remand, the trial court again imputed income to Appellant, albeit in a slightly smaller amount. 
Appellant once again challenged this conclusion. The Fifth District Court of Appeal held: 
 1.  "We agree with Appellant that the trial court erred in imputing income to her." 
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 2.  "We also conclude that the trial court erred in calculating Appellant's monthly need 
and in setting her equity share in the former marital home." 
 3.  "Pursuant to section 61.30(2)(b), Florida Statutes, once a trial court finds a party is 
underemployed, it must consider the party's 'employment potential and probable earnings level' 
based on 'recent work history, occupational qualifications, and prevailing earnings level in the 
community if such information is available.' " 
 4.  "While a court may impute income to a spouse earning less than she could with the 
use of her best efforts, there must be competent, substantial evidence supporting the 
determination that the spouse could earn the imputed amount." 
 5.  "The trial court's imputation of income in this case was not supported by substantial, 
competent evidence." 
 6.  "Accordingly, on remand, the trial court shall recalculate alimony and child support 
without imputing any income to Appellant." 
Dottaviano v. Dottaviano, 219 So.3d 990 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN HOLDING THAT, FOR PURPOSES OF AWARDING 
ALIMONY, INCOME SHOULD BE IMPUTED TO WIFE BASED ON HER 
ELIGIBILITY FOR SOCIAL SECURITY RETIREMENT BENEFITS FOR WHICH 
SHE HAD NOT YET APPLIED TO RECEIVE. 
 
 The Wife appealed from a final judgment of dissolution that ended her long-term 
marriage to the Husband. The Wife argued that the trial court erred in holding that, for the 
purposes of awarding alimony, income should be imputed to her based on her eligibility for 
Social Security retirement benefits she had not yet applied to receive.  The District Court held: 
 1.  "Because of error in the trial court's determination regarding the imputation of Social 
Security income to Wife, and the effect of that imputation on the award of alimony to her, we 
reverse." 
 2.  "For alimony purposes, trial courts may impute income to a voluntarily unemployed 
or underemployed spouse in determining the parties' earning capacities, sources of income, and 
financial circumstances." 
 3.  "The burden of proof is on the party seeking to impute income to the other spouse." 
 4.  "Where a court imputes income to a spouse, the reviewing court must determine 
whether competent, substantial evidence supports imputation." 
 5.  "The final judgment detailed Wife's employment and education history throughout the 
marriage, which was minimal because she was a stay-at-home mother during most of that time." 
 6.  "When the Petition for Dissolution was filed, Wife was sixty-two years old and had 
earned a GED.  In her last employment, she worked for a California cosmetics company, and 
earned $12 per hour." 
 7.  "Two months prior to the filing of the Petition for Dissolution, she voluntarily left her 
job and came to Florida to expedite the divorce and avoid the high cost of California living." 
 8.  "Wife's testimony established that she desired to work full-time and intended to do so, 
but had not received a single response to any job applications." 
 9.  "Even though her last job paid $12 per hour, Wife testified that she did not believe she 
could make $12 an hour in Florida due to her age, and because the minimum wage in Florida 
was between $8 and $9 per hour." 
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 10.  "The trial court found that Wife was voluntarily unemployed or underemployed 
because according to the final judgment '[t]he Wife admitted she is able to work, and should be 
able to earn $10/hour, working 40 hours a week.' " 
 11.  "Additional testimony revealed that, although she was eligible to receive $640 per 
month in Social Security income, Wife chose to defer receipt of those benefits so that she might 
receive $900 per month in Social Security income after her sixty-fifth birthday.  From this 
evidence, the trial court added an additional $640 per month to Wife's monthly imputed income 
for the purposes of calculating alimony." 
 12.  "The trial court's final judgment stated, '[T]he Wife's gross income is $1,907.33. 
However, if the Wife takes her Social Security income in the amount of $640.00 per month, her 
gross income will be $2,547.33, per month.' " 
 13.  "After imputing this income to her, the trial court also concluded that '[t]he Wife has 
the ability to support herself to earn income in the total amount of $2,547.33 per month, which 
provides enough of a surplus for the Wife to find suitable housing.'  Thus, the record is clear that 
the trial court improperly considered Wife's potential monthly Social Security benefits in its 
alimony computation." 
 14.  "Wife argues that her Social Security benefits may not be included as income unless 
she receives payments from the Social Security Administration ('SSA').  Under section 61.08(2): 
'In determining whether to award alimony or maintenance, the court shall first make a specific 
factual determination as to whether either party has an actual need for alimony or maintenance 
and whether either party has the ability to pay alimony or maintenance. If the court finds that a 
party has a need for alimony or maintenance and that the other party has the ability to pay 
alimony or maintenance, then in determining the proper type and amount of alimony or 
maintenance under subsections (5)-(8), the court shall consider all relevant factors, including, but 
not limited to… (e) The earning capacities, educational levels, vocational skills, and 
employability of the parties and, when applicable, the time necessary for either party to acquire 
sufficient education or training to enable such party to find appropriate employment… All 
sources of income available to either party, including income available to either party through 
investments of any asset held by that party; (j) Any other factor necessary to do equity and 
justice between the parties.’” 
 15.  "The monthly income a person receives once he or she applies for Social Security 
benefits depends on several factors, including the person's age when applying for benefits, the 
person's full retirement age, how long the person worked, and how much the person earned.  
However, an individual who elects to receive benefits before full retirement age will suffer a 
permanent reduction in benefits." 
 16.  "It is well-established that Social Security benefits a party receives can be properly 
considered as income in awarding alimony. However, the question here is different: whether 
Social Security benefits should be imputed as income where a person is eligible to receive 
benefits, but has not yet applied for or received them." 
 17.  "Here, Wife was not receiving Social Security benefits from the SSA when the trial 
court decided alimony.  The evidence instead shows that Wife chose not to receive her Social 
Security benefits because she determined that the economic value of receiving the benefits early 
was outweighed by the benefit of electing to receive them later." 
 18.  "Because Wife was not receiving payments from the SSA, these deferred benefits 
were not currently available income to Wife.  Only those benefits that are paid from the SSA and 
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delivered to the recipient may be considered part of a party's income for purposes of calculating 
alimony under section 61.08." 
 19.  "If the evidence shows that a party would receive the same Social Security benefits 
regardless of when he or she elected to receive the distributions, and absent some other 
compelling reason, then the decision to defer the benefits may properly be characterized as a 
voluntary reduction in income.  But if the evidence shows that a party would receive larger 
benefits if he or she decided to defer the benefits until a later time, and absent any evidence 
suggesting a contrary motivation, then such a decision could properly be characterized as a 
prudent investment strategy and thus not subject to imputation." 
 20.  “We recognize that a putative recipient's motivation is not dispositive for the 
purposes of the trial court's decision, and in some situations, it is not relevant at all. But as we 
have previously held, a party's motivation in voluntarily reducing his or her income can be an 
appropriate factor for the trial court to consider in determining a party's ability to pay. Here, 
there was no evidence of any bad faith on Wife's part, and she articulated a rational reason for 
delaying her application for Social Security benefits—namely, that she would receive greater 
benefits by postponing her receipt of benefits until the age of sixty-five." 
 21.  "By this opinion, we do not intend to create a rule that income should never be 
imputed based on eligibility for government benefits; furthermore, a bright-line rule is not only 
unnecessary in light of existing case law, but also inadvisable. Therefore, under appropriate 
circumstances, a trial court might properly consider eligibility for government benefits and 
impute them as income, or make other determinations based on a party's eligibility to receive 
Social Security benefits." 
 22.  "The trial court effectively equated Wife's decision to postpone applying for Social 
Security benefits with voluntary underemployment such that Wife's eligibility to receive those 
benefits was imputed to her as income.  Under the circumstances of this case, this was error." 
 23.  "We hold that when the evidence establishes that a party has declined to receive early 
Social Security retirement benefits to receive higher benefits later, this alone does not 
demonstrate an unexercised ability to earn." 
 23.  "Therefore, we reverse and remand for the trial court to reconsider the factors 
enumerated in section 61.08(2), without incorporating Wife's unpaid Social Security benefits into 
the calculation of her imputed monthly income for the purposes of establishing an alimony 
award." 
Huertas del Pino v. Huertas del Pino, 42 FLW D2313 (Fla. 4th DCA 2017) 
 


Fifth District 


M.  Miscellaneous 


  
First District 
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Second District 
 
ORDER FINDING FORMER WIFE ENTITLED TO ATTORNEY'S FEES IS NOT 
APPEALABLE WHERE AMOUNT OF FEES HAD NOT YET BEEN DETERMINED. 
 
 The District Court dismissed a portion of the Former Wife's appeal on the basis that 
without a determination of amount, the order was non-final and non-appealable:  "We dismiss 
the portion of the former wife's appeal challenging the trial court's ruling on attorneys' fees.  See 
Card v. Card, 122 So. 3d 436, 437 (Fla. 2d DCA 2013) (dismissing the portion of the former 
wife's challenge to the final judgment of dissolution that addressed attorneys' fees because not 
only was the order ambiguous as to entitlement but it also failed to set an amount of fees thereby 
rendering that portion of the final judgment non-final and non-appealable); Zuberer v. Zuberer, 
28 So. 3d 993, 993-94 (Fla. 2d DCA 2010) (dismissing as premature the challenge to the trial 
court's ruling on attorneys' fees where the trial court determined entitlement but reserved on the 
amount)." 
Pratt v. Pratt, 207 So.3d 375 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN DENYING WIFE'S REQUEST FOR PERMANENT 
ALIMONY WITHOUT INCLUDING STATUTORILY REQUIRED FINDINGS OF 
FACT TO SUPPORT DENIAL 
 
 The former wife appeals a final judgment dissolving her marriage to the former husband, 
arguing on appeal that the trial court erred in failing to award her permanent alimony. The 
Second District Court of Appeal held: 
 1.  "We reverse because the trial court failed to include specific findings of fact relating 
to alimony in the final judgment as required by section 61.08, Florida Statutes (2015)." 
 2.  "The parties' eighteen-year marriage is considered a long-term marriage for purposes 
of determining alimony." 
 3.  "Section 61.08(8) provides that a trial court may award permanent alimony following 
a long-term marriage if the award is appropriate after considering the factors set forth in 
subsection (2). Subsection (2) provides that '[i]n determining whether to award alimony or 
maintenance, the court shall first make a specific factual determination as to whether either party 
has an actual need for alimony or maintenance and whether either party has the ability to pay 
alimony or maintenance.'" 
 4.  "In the present case, the trial court failed to make any factual findings regarding the 
Wife's need and the Husband's ability to pay alimony as required by section 61.08(2)." 
 5.  "The only finding that the trial court made regarding alimony is the following: 'There 
was no competent substantial evidence to support the wife's request for alimony. The Court has 
reviewed the Wife's alimony claim in accordance with Florida Statute 61.08.' " 
 6.  "The failure of a trial court to include statutorily required findings of fact to support its 
denial of alimony is error." 
 7.  "There is no transcript of the trial in the record on appeal; however, the trial court 
approved the Wife's 'Statement of the Evidence and Proceedings.'" 
 8.  "The statement of the evidence indicates that the Husband receives a monthly 
disability retirement payment of $5146.43, which is not taxed." 
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 9.  "Although the statement of the evidence does not note the Husband's expenses, his 
financial affidavit reflects that his monthly expenses are $4866.00, which leaves him with a 
monthly surplus of $280.43." 
 10.  "Consequently, the Husband appears to have the ability to pay alimony." 
 11.  "As to the Wife, the statement of facts notes that she works at Advance Auto Parts 
where she earns a net monthly income of $894.66, and her monthly expenses are $2780.50." 
 12.  "Therefore, the Wife has a monthly deficit of $1885.84 and appears to have a clear 
need for alimony." 
 13.  "We note that the trial court's omission of findings hampers meaningful appellate 
review in this case, as it is difficult to discern why the trial court concluded, after considering the 
parties' incomes, that there was "no competent substantial evidence" to support the request for 
alimony to the Wife." 
 14.  "We reverse the final judgment and remand for the trial court to make appropriate 
findings as required by section 61.08." 
 15.  "However, the trial court may, if necessary, reopen the evidence to address the issue 
of alimony. All other portions of the final judgment of dissolution are affirmed." 
Cook v. Cook, 215 So.3d 188 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO FULLY ACCOUNT FOR ALIMONY 
AWARD ALREADY PAID BY FORMER HUSBAND WHEN CALCULATING PAST 
DUE ALIMONY OWED TO FORMER WIFE. 
 
 The Former Husband appealed from the circuit court's order partially granting the Former 
Wife's motion for indirect civil contempt and enforcement. The parties were divorced in 2012 
and as part of those proceedings, the Former Husband agreed to pay one-third of his gross 
income and bonuses to the Former Wife as permanent alimony. In November 2013, the Former 
Wife filed a motion for indirect civil contempt and enforcement in which she alleged that the 
Former Husband underpaid alimony in 2012 and 2013. Following a hearing, the trial court found 
that the Former Husband owed the Former Wife a total of $8250 in unpaid alimony and found 
that the Former Wife was entitled to attorney's fees for the bringing of her motion. The Former 
Husband filed a motion for rehearing which was subsequently denied. On appeal, he argues that 
the trial court erred in calculating the alimony he owed for 2012 and 2013 and in awarding the 
Former Wife attorney's fees. The Second District Court of Appeal held: 
 1."The trial court also erred in calculating the alimony owed by the Former Husband in 
2012 because it failed to fully account for the alimony already paid." 
 2.  "In its order, the court made a factual finding that the Former Husband paid $4000 in 
2012.  This finding is repeated in the statement of evidence approved by the trial court.  
Nevertheless, in calculating the Former Husband's past due alimony for 2012, the trial court's 
order only credited the Former Husband $2500." 
 3.  "Accordingly, the trial court's calculation of the Former Husband's past due alimony 
for 2012 is erroneous because it is inconsistent with the court's own findings." 
 4.  "With respect to the trial court's calculations of the Former Husband's 2013 alimony 
obligations, the Former Husband argues the trial court erred in including a $12,500 payment to 
the Former Husband in his gross income." 
 5.  "The court found this payment to be a moving allowance as opposed to an 
employment bonus." 
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 6.  "Despite this finding, the trial court included this moving allowance in calculating the 
Former Husband's gross income for 2013." 
 7.  "Thus, the trial court's alimony award for 2013 is also inconsistent with its own 
findings and must be reversed." 
 8.  "In sum, we reverse the alimony awards for 2012 and 2013 and remand for the court 
to recalculate the Former Husband's past due alimony for those years consistent with this 
opinion." 
Threadgill v. Nishimura, 222 So.3d 633 (Fla. 2d DCA 2017) 
 


Third District 


THERE IS REBUTTABLE PRESUMPTION AGAINST AWARD PERMANENT 
PERIODIC ALIMONY IN THE CASE OF A SHORT-TERM MARRIAGE; WIFE'S 
FAILURE TO PROVIDE SUFFICIENT RECORD PRECLUDED FURTHER 
APPELLATE REVIEW. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband. The former wife's appeal focused on the trial court's denial of her request for alimony. 
The former wife additionally sought from the appellate court an award for "psychological 
damage" and other similarly claimed damages related to events occurring after the entry of the 
final judgment and the filing of the notice of appeal. She also requests that this Court review 
rulings made by the trial court subsequent to the filing of her notice of appeal and, therefore, 
unrelated to the final judgment. 
 1.  "The former wife requested an award of permanent periodic alimony or, in the 
alternative, bridge the gap, durational, rehabilitative, or lump sum alimony." 
 2.  "When considering whether to award permanent periodic alimony in a dissolution of 
marriage proceeding involving a short-term marriage, there exists a rebuttable presumption 
against making such an award." 
 3.  "The parties were married for four years when the dissolution of marriage petition was 
filed, and for six years when the judgment granting dissolution was rendered." 
 4.  "Thus, the parties' marriage was a short-term marriage." 
 5.  "Because the standard of review is abuse of discretion… and the former wife has not 
provided this Court with a transcript of the relevant proceedings, the former wife has neither 
rebutted the presumption against permanent periodic alimony nor shown an abuse of the trial 
court's discretion." 
 6.  "The absence of a transcript also precludes review of the remaining forms of alimony 
initially requested by the former wife." 
 7.  "As to the 'psychological damages' the former wife seeks from this Court based on 
acts allegedly committed after the entry of the final judgment and the other post-judgment 
rulings made by the trial court that are unrelated to the final judgment of dissolution, this Court 
clearly lacks jurisdiction." 
Rodriguez v. Lorenzo, 215 So.3d 631 (Fla. 3d DCA 2017) 
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Fourth District 


TRIAL COURT ERRED IN AWARDING WIFE PERMANENT ALIMONY WITHOUT 
CONSIDERING ALL MANDATED STATUTORY FACTORS. 
 
 The Husband appealed from a final judgment of dissolution of marriage. He argued that 
the trial court failed to consider all the statutory factors before awarding permanent alimony to 
the Wife. The trial court awarded the Wife permanent alimony of $500 a month, based on the 
parties' long term marriage, the husband's $65,000 salary and the wife's $35,000 salary, and 
100% timesharing for the wife.  The District Court reversed: 
 1.  "We review the trial court's alimony award for abuse of discretion." 
 2.  "Section 61.08(2), Florida Statutes (2015), lists ten factors that a court 'shall consider' 
before awarding alimony." 
 3.  "These factors include: (a) The standard of living established during the marriage; (b) 
The duration of the marriage; (c) The age and the physical and emotional condition of each 
party; (d) The financial resources of each party, including the nonmarital and the marital assets 
and liabilities distributed to each; (e) The earning capacities, educational levels, vocational skills, 
and employability of the parties and, when applicable, the time necessary for either party to 
acquire sufficient education or training to enable such party to find appropriate employment; (f) 
The contribution of each party to the marriage, including, but not limited to, services rendered in 
homemaking, child care, education, and career building of the other party; (g) The 
responsibilities each party will have with regard to any minor children they have in common; (h) 
The tax treatment and consequences to both parties of any alimony award, including the 
designation of all or a portion of the payment as a nontaxable, nondeductible payment; (i) All 
sources of income available to either party, including income available to either party through 
investments of any asset held by that party; (j) Any other factor necessary to do equity and 
justice between the parties." 
 4.  "This statute requires the trial court to 'include findings of fact relative to the factors 
enumerated in subsection (2) supporting an award or denial of alimony.'" 
 5.  "A court's 'failure to consider all of the mandated factors [of section 61.08] is 
reversible error.'" 
 6.  "If the trial court does not consider all of the statutory factors, the appropriate remedy 
is to remand so the lower court can give 'proper consideration … to all of the statutory factors 
based upon the evidence in the record.'" 
 7.  "In the present case, the lower court failed to consider 'all of the mandated factors.'" 
 8. "Notably, although there was testimony that the wife could seek alternative 
employment as a nurse, an EKG technician, or a phlebotomist, the lower court failed to consider 
her 'earning capacities, educational levels, vocational skills, and employability.'" 
 9.  "We therefore reverse and remand for the trial court to consider all of the section 
61.08(2) factors." 
Jimenez v. Jimenez, 211 So.3d 76 (Fla. 4th DCA 2017) 
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WIFE WAIVED CLAIM FOR ALIMONY BY SPECIFICALLY REQUESTING 
MARITAL HOME IN LIEU OF ALIMONY; EVEN IF WIFE HAD NOT WAIVED 
ALIMONY, SHE DID NOT PROVE ENTITLEMENT TO IT WHERE EVIDENCE 
REVEALED HUSBAND'S NET INCOME WAS LESS THAN WIFE'S 
 
 The former wife appealed from a final judgment of dissolution awarding her exclusive 
use and possession of the marital home, but leaving title in the name of both parties. She argued 
that the trial court erred and in not awarding her alimony.  
 1.  "'In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay….’" 
 2.  "'The Court may provide for equitable distribution of marital assets and liabilities 
without regard to alimony for either party.’" 
 3.  "After the determination of an equitable distribution of the marital assets and 
liabilities, the court shall consider whether a judgment for alimony shall be made." 
 4.  "Here, the former wife waived her claim for alimony by specifically requesting the 
marital home in lieu of alimony.  She cannot now argue the court erred in not awarding alimony.  
She invited the error." 
 5.  "By waiving her claim for alimony, the trial court was not required to make factual 
findings under section 61.08(2), Florida Statutes." 
 6.  "Even if the former wife had not waived alimony, she did not prove entitlement to it." 
 7.  "The evidence revealed the former husband's net income was less than the former 
wife's." 
 8.  "Because a spouse's ability to pay may be determined from net income rather than 
gross income, the record demonstrated the former husband lacked the ability to pay." 
 Morgan v. Morgan, 213 So.3d 378 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO CONSIDER THE TAX IMPLICATIONS OF 
ITS ALIMONY AWARD. 
 
 The District Court reversed, noting, "We must also find that the trial court erred in not 
considering the tax implications of the alimony award."  The Court held: 
 1.  "Section 61.08(2)(h), Florida Statutes (2014), requires the court to consider the 'tax 
treatment and consequences to both parties of any alimony award, including the designation of 
all or a portion of the payment as a nontaxable, nondeductible payment.' " 
 2.  "The final judgment provided that the alimony award was taxable to the wife and 
deductible by the husband, but it did not make it clear whether the court considered the impact of 
this provision before determining the appropriate amount to award." 
 3.  "For that reason, we reverse and remand for the trial court to make findings regarding 
the tax consequences of the alimony award and to revisit the amount of the alimony obligation if 
necessary." 
Rosaler v. Rosaler, 219 So.3d 840 (Fla. 4th DCA 2017) 
 


Fifth District 
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III. APPEAL 


 
Supreme Court 


PROPER STANDARD OF REVIEW OF TRIAL COURT'S FINDINGS REGARDING 
WHETHER A SPOUSE HAD DONATIVE INTENT TO ESTABLISH AN 
INTERSPOUSAL GIFT TO BE INCLUDED IN THE MARITAL ESTATE AND 
SUBJECT TO EQUITABLE DISTRIBUTION IS COMPETENT, SUBSTANTIAL 
EVIDENCE, UNDER WHICH APPELLATE COURT SHOULD NOT DISTURB TRIAL 
COURT'S RULING IF IT IS SUPPORTED BY COMPETENT EVIDENCE. 
 
 The issue in this dissolution of marriage case was whether the Fourth District Court of 
Appeal applied an improper standard of review to the trial court's factual findings regarding 
whether a spouse had donative intent to establish that property was an interspousal gift and, 
therefore, included in the marital estate subject to equitable distribution.  The wife argued that 
the appropriate standard is "competent, substantial evidence," and the Fourth District erroneously 
concluded that the trial court's findings did not satisfy this standard. The husband argued that, 
although a single sentence in the Fourth District's opinion could be interpreted to apply the 
wrong standard of review, the wife misread the Fourth District's opinion, which correctly 
accepted the trial court's findings of fact. However, the husband additionally argued that the 
Fourth District incorrectly applied the facts regarding Lake George (on of the assets at issue) to 
the law.  The Supreme Court of Florida accepted jurisdiction and thereafter held: 
 1.  "We conclude that the appropriate standard of review is competent, substantial 
evidence…. And, in this case, the Fourth District improperly reweighed the evidence under a 
preponderance of the evidence standard." 
 2.  "[T]he record contains competent, substantial evidence to support the trial court's 
findings that both properties at issue were marital and, therefore, subject to equitable 
distribution." 
 3.  "Accordingly, we affirm in part and quash in part the Fourth District's decision, which 
results in reinstating the trial court's Amended Final Judgment." 
 4.  "We conclude that the proper standard is competent, substantial evidence, under 
which the appellate court shall not disturb the ruling of the trial court if it 'is supported by 
competent evidence,' especially where the evidence is in conflict." 
Hooker v. Hooker, 220 So.3d 397 (Fla. 2017) 
 
DISTRICT COURT IMPROPERLY REWEIGHED EVIDENCE UNDER A 
PREPONDERANCE OF EVIDENCE STANDARD IN REVERSING TRIAL COURT'S 
RULING THAT PROPERTY IN QUESTION WAS AN INTERSPOUSAL GIFT 
SUBJECT TO EQUITABLE DISTRIBUTION. 
 
 The issue in this dissolution of marriage case was whether the Fourth District Court of 
Appeal applied an improper standard of review to the trial court's factual findings regarding 
whether a spouse had donative intent to establish that property was an interspousal gift and, 
therefore, included in the marital estate subject to equitable distribution.  The wife argued that 
the appropriate standard is "competent, substantial evidence," and the Fourth District erroneously 
concluded that the trial court's findings did not satisfy this standard. The husband argued that, 
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although a single sentence in the Fourth District's opinion could be interpreted to apply the 
wrong standard of review, the wife misread the Fourth District's opinion, which correctly 
accepted the trial court's findings of fact. However, the husband additionally argued that the 
Fourth District incorrectly applied the facts regarding Lake George (on of the assets at issue) to 
the law.  The Supreme Court of Florida accepted jurisdiction and thereafter held: 
 1.  "When a marriage is dissolved, Florida courts use equitable distribution to divide the 
marital property between the parties. §61.075, Fla. Stat. (2016).” 
 2.   "As this Court previously explained: 'Under [Florida's equitable distribution] statute, 
the parties' assets are to be divided into two categories: (1) marital assets and liabilities and (2) 
nonmarital assets and liabilities. The statute defines assets and liabilities falling within each of 
these categories and establishes certain presumptions to assist in categorizing each asset and 
liabilities between the spouses.'” 
 3.  "While 'the trial judge possesses the broad, discretionary authority to do equity 
between the parties,' courts are to presume that an even division is equitable unless either party 
shows otherwise." 
 4.  "As the Fifth District Court of Appeal explained in Gardner v. Gardner:  Equitable 
distribution is a court evolved concept in Florida. It is used to achieve a fair division of marital 
assets, which are those assets acquired by the parties during their marriage from their work 
efforts, services, and earnings. In determining whether certain property is a marital asset, the 
question is not which party holds title to the asset." 
 5.  "Section 61.075 provides several ways in which property may be considered marital… 
[The most relevant to this case is that '[u]nder well-established statutory and case law, an 
interspousal gift during the marriage is a marital asset.'" 
 6.  "‘[A] gift is made when a donor, intending to make a gift, delivers the gift to the 
donee and relinquishes all possession and control of the gift.'" 
 7.  "The basis of the Wife's petition for review and Husband's cross-petition in this case 
are the factual findings made by the trial court as to whether Hickstead and Lake George should 
be considered interspousal gifts and subject to equitable distribution." 
 8.  "Specifically, the parties contest whether the trial court correctly found that the 
requisite donative intent exists for Hickstead and Lake George to be considered interspousal 
gifts." 
 9.  "In a dissolution of marriage, the appropriate standard of review when an appellate 
court reviews a trial court's determination of whether property was an interspousal gift and, 
therefore, subject to equitable distribution is competent, substantial evidence." 
 10.  "Applying this standard to these findings is consistent with our long-standing 
precedent, especially in cases involving dissolution of marriage."  
 11.  “It is clear that the function of the trial court is to evaluate and weigh the testimony 
and evidence based upon its observation of the bearing, demeanor and credibility of the 
witnesses appearing in the cause. It is not the function of the appellate court to substitute its 
judgment for that of the trial court through re-evaluation of the testimony and evidence from the 
record on appeal before it. The test ... is whether the judgment of the trial court is supported by 
competent evidence." 
 12.  "[Here], rather than deferring to the trial court's findings and simply determining 
whether they were sufficiently supported by the record, as would have been appropriate under 
the 'competent, substantial evidence' standard, the Fourth District reevaluated whether the 
evidence satisfied the preponderance of the evidence standard, which applied at trial." 
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 13.  "In other words, the Fourth District substituted its own judgment and findings of fact 
regarding whether an interspousal gift existed." 
 14.  “After reviewing Florida's statutory equitable distribution framework and case law, 
we reiterate that the appropriate standard of review on appeal for reviewing whether a trial court 
was correct in determining whether donative intent existed to render an asset an interspousal gift 
and part of the marital estate is 'competent, substantial evidence.' " 
 15.  "Thus, the trial court's factual findings must not be disturbed on appeal unless 
unsupported by competent, substantial evidence." 
Hooker v. Hooker, 220 So.3d 397 (Fla. 2017) 
 


First District 


JUDGMENT WHICH RESERVES JURISDICTION TO DETERMINE THE 
DISPOSITION OF THE PARTIES' HOME SHOULD THE FORMER WIFE BE 
UNABLE TO REFINANCE THE MORTGAGE IS A NON-APPEALABLE, NON-FINAL 
ORDER, AS ADDITIONAL JUDICIAL LABOR WILL BE REQUIRED. 
 
 The Former Husband sought review of a Final Judgment of Dissolution of Marriage. The 
judgment appeared to be final in all respects with the exception of the trial court's reservation of 
jurisdiction "to determine the disposition" of the parties' home should the Former Wife "be 
unable to refinance the mortgage."  The District Court held: 
 1.  "The emphasized language unquestionably reserves jurisdiction to consider a 
forthcoming distribution of the parties' principal asset - the marital home."  
 2.  "It is expressly made contingent on an eventuality that may or may not come to pass—
the Wife's obtaining refinancing of the marital home." 
 3.  "And, most significantly, it fails to define what the 'disposition' of the home would 
entail." 
 4.  "Accordingly, the reservation of jurisdiction signals to us that additional judicial labor 
will be required." 
 5.  "The Former Husband argues that the reservation of jurisdiction did not in any way 
alter the finality of the judgment with respect to the dissolution of the marriage, the award of 
alimony, or the equitable distribution of the parties' other property." 
 4.  "We rejected a similar assertion in [an earlier case] where we held that 'although 
substantively the order on appeal may have the effect of terminating the marriage and finally 
adjudicating certain issues, procedurally it does not bring an end to the judicial labor required in 
the cause such that the order is appealable as a final order.'" 
 5.  "Even though the jurisdiction in the instant judgment was not reserved specifically to 
determine the equitable distribution of all of the parties' assets and liabilities, by its terms it 
reserved jurisdiction with the express intent to make an alternative disposition of the home." 
 6.  "That decision would potentially bear on the current equitable distribution of the 
parties' assets and liabilities and, in turn, the amount of alimony awarded…. Here, however, we 
are only left to guess as to what the trial court might decide to do with the home should the plan 
to refinance fall through." 
 7.  "For these reasons, we hold that the appeal is one from a non-final order…. 
Consequently we dismiss it 'without prejudice to either party's right to file a timely notice of 
appeal after a final order has been rendered by the trial court.'" 
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Fischer v. Fischer, 224 So.3d 919 (Fla. 1st DCA 2017) 
 
JUDGMENT AFFIRMED WHERE RECORD DOES NOT CONTAIN TRANSCRIPT OF 
EVIDENTIARY HEARING UNDERLYING JUDGMENT AND TRIAL COURT 
REJECTED PROPOSED STATEMENT OF EVIDENCE PREPARED BY APPELLANT 
 
 The Appellant contested the evidentiary support for a number of provisions in the final 
judgment dissolving his marriage to the Appellee. The record did not contain a transcript of the 
evidentiary hearing underlying the final judgment and the trial court rejected the proposed 
statement of the evidence prepared by Appellant under Florida Rule of Appellate Procedure 
9.200(b)(4). As such, the First District Court of Appeal held:  "Without a transcript of the 
hearing or an approved statement of the evidence, we have no way to evaluate the claims raised 
by Appellant.  Accordingly, the final judgment is affirmed." 
Foster v. Foster, 226 So.3d 1087 (Fla. 1st DCA 2017) 
 
WHETHER TRIAL COURT ABUSED ITS DISCRETION BY NOT SETTING FORTH 
STEPS FORMER WIFE MUST TAKE TO RESTORE UNSUPERVISED VISITATION 
WITH MINOR CHILDREN WAS NOT PRESERVED FOR APPELLATE REVIEW. 
 
 The Former Wife challenged a final judgment of dissolution of marriage and raised four 
issues on appeal. The First District Court of Appeal affirmed on all four issues but wrote to 
explain that the Former Wife did not properly preserve one issue for appellate review: whether 
the trial court abused its discretion by not setting forth the steps the Former Wife must take to 
restore unsupervised visitation with the minor child.  
 During the proceedings, the Former Husband wanted to limit the Former Wife's contact 
with the minor child to supervised visitation. The trial court wrote an extensive order explaining 
the reasons for only allowing supervised visitation, and those reasons were supported by 
competent, substantial evidence. The Former Wife, however, did not inform the trial court that 
she wanted the court to address the steps she could take to reestablish unsupervised visitation, 
either by filing a motion for rehearing or through any other means. Therefore, the First District 
Court of Appeal found: 
 1.  "This court has consistently held that absent fundamental error, we will not address 
legal issues not presented to the trial court." 
 2.  “In [an earlier case], the appellant challenged the trial court's final order providing the 
appellee with the majority of time sharing without providing a parenting plan that included a 
time-sharing schedule.  We found that the appellant had not properly preserved the issue for 
appellate review because he had not raised the issue in a timely motion for rehearing.  However, 
we nonetheless reversed, finding that the trial court's total failure to address and adopt a time-
sharing plan constituted fundamental error." 
 3.  "The error in this case, if any, is not fundamental.  Fundamental error is defined as 
'error which goes to the foundation of the case or goes to the merits of the cause of action.'"  
 4.  "To date, it does not appear that any court has held that a trial court's failure to adopt a 
reunification plan constitutes fundamental error." 
 5.  "In this case, the trial court spent extensive time reviewing the issue of visitation.  The 
court also ruled based on its extensive experience with the Former Wife, which was outlined in 
the order." 
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 6.  "Thus, there does not appear to be a total failure to make a decision concerning a 
critical issue; rather, the issue is more of a disagreement with the way in which the trial court 
ruled on the visitation issue."  As such, there was no fundamental error in this case." 
Frost v. Frost, 227 So.3d 227 (Fla. 1st DCA 2017) 
 


Second District 


ABSENCE OF TRANSCRIPT OR STATEMENT OF EVIDENCE PRECLUDES 
APPELLATE COURT FROM REVIEWED THE FACTUAL OR LEGAL BASIS FOR 
THE TRIAL COURT'S DECISION. 
 
 The former wife challenged the final judgment of dissolution of marriage. The former 
wife argued that the trial court erred in awarding the former husband $2,100 in attorney's fees 
without considering the parties' financial positions, the former husband's need for fees, and the 
former wife's ability to pay. The former wife also argued that the trial court's findings as to the 
amount of attorney's fees are insufficient. The Second District Court of Appeal affirmed because 
there are no transcripts of the proceedings below and the former wife failed to submit a statement 
of the evidence, holding: 
 1.  "'The appellant has the burden of providing a proper record to the reviewing court, and 
the failure to do so is 'usually fatal' to the appellant's claims.'" 
 2.  "In the absence of a record of the lower court proceedings, this court is precluded from 
reviewing the factual or legal basis for the trial court's decisions regarding the tax refund, water 
bills, boat loan, past medical and child care expenses, and parental responsibility and decision 
making." 
 3.  "'[W]e will only reverse where the error appears on the face of the judgment.'" 
 4.  "Having determined that there are no so such errors, we affirm these issues.  
Frezza v. Frezza, 216 So.3d 758 (Fla. 2d DCA 2017) 
 
APPARENT CONFLICT IN ATTORNEY'S FEES PROVISIONS IN FINAL 
JUDGMENT MUST BE CORRECTED OR CLARIFIED ON REMAND. 
 
 The former wife challenged the final judgment of dissolution of marriage contending that 
the trial court erred in awarding the former husband $2,100 in attorney's fees without considering 
the parties' financial positions, the former husband's need for fees, and the former wife's ability 
to pay. The former wife also argued that the trial court's findings as to the amount of attorney's 
fees were insufficient. The Second District Court of Appeal affirmed because there are no 
transcripts of the proceedings below and the former wife failed to submit a statement of the 
evidence. However, the Second District Court of Appeal remanded for clarification, holding: 
 1.  "'The appellant has the burden of providing a proper record to the reviewing court, and 
the failure to do so is “usually fatal” to the appellant's claims.'" 
 2.  "In the absence of a record of the lower court proceedings, this court is precluded from 
reviewing the factual or legal basis for the trial court's decisions regarding the tax refund, water 
bills, boat loan, past medical and child care expenses, and parental responsibility and decision 
making." 
 3.  "'[W]e will only reverse where the error appears on the face of the judgment.'" 
 4.  "Having determined that there are no so such errors, we affirm these issues. " 
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 5.  "Regarding the award of attorney's fees, paragraph 13 of the final judgment includes a 
finding that the former husband was entitled to recover his attorney's fees from the former wife 
for causing unnecessary litigation:  ‘[The former husband] is claiming attorney fees due to 
unnecessary litigation caused by [the former wife]. This case initially went to trial on October 
15, 2015[,] during which the parties announced they had reached complete agreement. [The 
former husband's] attorney drafted a proposed judgment which [the former wife] refused to agree 
to.[1] As a result, the trial had to be reset. [The former husband] is entitled to recover his 
attorney fees incurred as a result of [the former wife's] actions. The amount of seven hours of 
attorney time at $300.00 per hour is reasonable.’" 
 6.  "The former wife contends that the trial court erred in awarding the former husband 
$2100 in attorney's fees without considering the parties' financial positions, the former husband's 
need for fees, and the former wife's ability to pay fees." 
 7.  "While an award of attorney's fees in a dissolution proceeding pursuant to section 
61.16 and Rosen requires specific findings of fact to support the trial court's entitlement 
determination, such findings may be made in the written final judgment or at the hearing." 
 8.  "In the absence of a hearing transcript, we cannot say that the trial court erred in this 
regard." 
 9.  "The former wife also asserts that the trial court's findings as to the amount of the 
attorney's fees awarded are insufficient under Florida Patient's Compensation Fund v. Rowe, 472 
So.2d 1145, 1150 (Fla. 1985)." 
 10.  "She claims that the final judgment 'simply indicates that the amounts are 
reasonable.'" 
 11.  "'[A]n award of attorney's fees without adequate findings justifying the amount of the 
award is reversible even where the appellant has provided an inadequate record of the trial court 
proceedings.'" 
 12.  "Contrary to the former wife's assertion, the trial court did comply with Rowe as it made 
specific findings as to the reasonable number of hours of 'attorney time' expended and the 
reasonable hourly rate for the 'attorney time.'” 
 13.  "While the former wife's contentions regarding paragraph 13 of the final judgment 
are unavailing, we do recognize an apparent conflict between paragraph 13 and a second 
attorney's fees provision found in the final judgment." 
 14.  "Paragraph E of the final judgment provides that '[e]ach party shall pay their own 
attorney's fees.' " 
 15.  "In response to the former wife's assertions of error as to paragraph 13 of the final 
judgment, the former husband cites paragraph E and argues that the trial court ordered the parties 
to pay their own attorney's fees." 
 16.  "Based on the limited record before us it is not clear whether one of the attorney's 
fees provisions in the final judgment controls such that the other was included in error or whether 
the trial court meant for them to be read together such that the former wife would be responsible 
for the fees incurred by the former husband following her refusal to agree to the former 
husband's proposed judgment." 
 17.  "Therefore, the attorney's fees provisions need to be clarified or corrected on remand.  
Frezza v. Frezza, 216 So.3d 758 (Fla. 2d DCA 2017) 
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ORDER DETERMINING WHICH OF FORMER HUSBAND'S MODIFICATION 
PETITIONS WAS THE OPERATIVE PETITION UPON WHICH HE COULD 
PROCEED WAS A NON-FINAL, NON-APPEALABLE ORDER. 
 
 Between October 2005 and January 2006, the trial court entered separate orders 
dissolving the parties' marriage, arranging timesharing and parental responsibilities, and 
establishing the Former Husband's alimony and child support obligations. Since then, the Former 
Husband has repeatedly sought modification of his financial obligations and filed at least five 
modification petitions, none of which he pursued.  "Seemingly, his apparent method is to file a 
modification petition and then to abandon it." 
 The trial court's March 31, 2016, order recounts the procedural history below. The 
Former Husband filed a modification petition in August 2010, but never scheduled a hearing. 
Consequently, the petition failed. Several years later, the Florida Department of Revenue sued to 
collect his child support arrears. In September 2014, the trial court established his arrearage at 
over $105,000. 
 Encouraged by the imposition of this significant financial obligation, the Former 
Husband filed a new modification petition in September 2014. This time, however, he was 
persistent. The Former Husband sought a downward modification of his child support obligation 
due to an alleged material and substantial change in circumstances. In seeking relief under his 
September 2014 petition, he argued that the operative pleading was the old August 2010 petition. 
The trial court, after conducting a hearing and receiving argument from the parties, disagreed. In 
the March 31, 2016, order, the trial court reasoned that the Former Husband abandoned the 
August 2010 petition when he filed the September 2014 petition. Consistent with this rationale, 
the order succinctly stated that the September 2014 petition "is the only remaining operative 
pleading ...." To date, the trial court has rendered no decision on the merits of any modification 
petition filed by the Former Husband. On appeal, the Former Husband requests that the court 
adopt his August 2010 petition, the Former Wife alternatively argues in support of the March 31, 
2016 order. The Second District Court of Appeal found: 
 1.  "Because he seeks review of a non-final, non-appealable order, we dismiss this appeal 
for lack of jurisdiction." 
 2.  "The March 31, 2016, order is non-final and non-appealable." 
 3.  "That order did not reach the merits of [the Former Husband]'s efforts to modify his 
support obligations.  It merely determined the operative petition upon which [the Former 
Husband] could proceed." 
 4.  "Florida Rule of Appellate Procedure 9.130 lists the grounds upon which a litigant 
may appeal a non-final order.   As to family law matters, the rule allows for appeals of non-final 
orders that determine 'the right to immediate monetary relief'; 'the rights or obligations of a party 
regarding child custody or timesharing under a parenting plan'; or 'that a marital settlement 
agreement is invalid in its entirety.'" 
 5.  "'[T]he list of appealable non-final orders in [rule 9.130] is intended to be 
exhaustive.'"  
 6.  "The Florida Supreme Court agrees: 'The thrust of rule 9.130 is to restrict the number 
of appealable nonfinal orders. The theory underlying the more restrictive rule is that appellate 
review of nonfinal judgments serves to waste court resources and needlessly delays final 
judgment.'" 
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 7.  "The March 31, 2016, order deals with none of the grounds listed in rule 
9.130(a)(3)(C)(iii).  Rather, the trial court simply found that [the Former Husband]'s right to 
modification would be determined at a future hearing in accordance with the arguments raised in 
his September 2014 petition." 
 8.  "We reject [the Former Husband]'s argument that the March 31, 2016, order 
concerned either his right to immediate monetary relief or timesharing issues.  He reasons that 
because the order decided which of his petitions is the operative pleading, the trial court 
necessarily foreclosed the monetary and timesharing relief requested in earlier petitions." 
 9.  "[The Former Husband] invites us to erase the limits on appealable non-final orders 
established in rule 9.130.  We are loathe to do so." 
 10.  "If and when the trial court rules on the merits of the operative modification petition, 
[the Former Husband] may argue on appeal that the trial court proceeded under the incorrect 
petition." 
Wamsley v. Wamsley, 225 So.3d 402 (Fla. 2d DCA 2017) 
 
ALTHOUGH TRIAL COURT'S ORDER STATED THAT BECAUSE OF FACTUAL 
DIFFERENCES BETWEEN THE PARTIES A STATEMENT OF EVIDENCE 
OFFERED BY PETITIONER COULD NOT BE USED AS SUBSTITUTE FOR 
TRANSCRIPT CONFLICTED WITH ITS EARLIER PRONOUNCEMENT FINDING 
THAT RESPONDENT HAD AGREED WITH THE PETITIONER'S STATEMENT OF 
THE EVIDENCE, THE PROPOSED AMENDED STATEMENT OF EVIDENCE IN THE 
RECORD BEFORE APPELLATE COURT DOES NOT SET FORTH FACTS THAT 
WOULD AFFORD A BASIS FOR REVERSAL. 
 
 The father appealed the final judgment resolving his supplemental petition for 
modification of child support. He argued that the judgment contains numerous errors, including 
miscalculations and omissions. The Second District Court of Appeal held: 
 1.  "We note that our review is limited to errors on the face of the judgment because there 
is no transcript of the proceedings." 
 2.  "In Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979), the 
Florida Supreme Court explained:  'When there are issues of fact the appellant necessarily asks 
the reviewing court to draw conclusions about the evidence. Without a record of the trial 
proceedings, the appellate court can not [sic] properly resolve the underlying factual issues so as 
to conclude that the trial court's judgment is not supported by the evidence or by an alternative 
theory. Without knowing the factual context, neither can an appellate court reasonably conclude 
that the trial judge so misconceived the law as to require reversal. The trial court should have 
been affirmed because the record brought forward by the appellant is inadequate to demonstrate 
reversible error.'" 
 3.  "However, even in the absence of a transcript, an appellate court can reverse in those 
instances when the trial court makes an error of law on the face of the judgment." 
 4.  "In the present case, we find no error of law on the face of the judgment and affirm." 
 5.  "We note that Mr. Smith asked the trial court to approve a statement of the evidence 
and an amended statement of the evidence pursuant to Florida Rule of Appellate Procedure 
9.200. Rule 9.200(b)(4) provides as follows:  If no report of the proceedings was made, or if the 
transcript is unavailable, a party may prepare a statement of the evidence or proceedings from the 
best available means, including the party's recollection. The statement shall be served on all 
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other parties, who may serve objections or proposed amendments to it within 10 days of service. 
Thereafter, the statement and any objections or proposed amendments shall be filed with the 
lower tribunal for settlement and approval. As settled and approved, the statement shall be 
included by the clerk of the lower tribunal in the record." 
 6.  "On June 7, 2016, the trial court held a hearing on Mr. Smith's request and found that 
Ms. Wallace's counsel had 'agreed that these things happened in this case, 1 through 19. So those 
will be part of the statement of proceedings.' " 
 7.  "Then the trial court advised Mr. Smith, 'You need to complete an order which states 
that, okay?’ That way, the court noted, 'the DCA will have at least 19 stipulated facts on the 
record.'" 
 8.  "The court then decided to write the order: 'Actually, you know what? I'm going to go 
ahead and do that order. Not that you can't do it, but it would be easier if I did it and I'll do that in 
a few minutes when we're finished.'" 
 9.  “After examining the record on appeal, we are unable to locate a written order that 
comports with the trial court's oral pronouncement." 
 10.  "Rather, twenty-two days after the hearing, the trial court entered a written order 
denying the very motion it had previously granted as to the nineteen facts." 
 11.  "In its order, the trial court ruled as follows: The Court finds the Petitioner the 
Petitioner [sic] prepared a statement of the evidence and submitted the statement to the 
Respondent; The Court finds the Respondent served the objections or proposed amendment; The 
Court finds the Petitioner submitted the statement of evidence along with any proposed 
objections or amendments to the trial judge for settlement and approval. The Court reviewed the 
three steps in the process; This Court finds it is unable to settle the factual differences between 
the parties. Therefore, this Court finds the statement of evidence offered by the party seeking 
review may not be used as a substitute for the transcript." 
 12.  "Mr. Smith filed a motion for rehearing as to this order, noting that the order was in 
direct conflict with the trial court's oral ruling [but] the trial court entered an order denying this 
motion without explanation." 
 13.  "The impact of an order denying a request to approve an agreed upon statement of 
the evidence is to deny even limited appellate review afforded by those facts." 
 14.  "Certainly, a trial court is afforded the ability to, after further contemplation, alter or 
change its interlocutory ruling." 
 15.  "However, this record provides no insight indicating why the trial court changed its 
mind." 
 16.  "Nonetheless, as our record does contain Mr. Smith's proposed amended statement of 
the evidence, we note that the nineteen facts set forth therein would not afford a basis for 
reversal." 
Smith v. Wallace, 226 So.3d 834 (Fla. 2d DCA 2017) 
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Third District 


THERE IS A REBUTTABLE PRESUMPTION AGAINST AWARD OF PERMANENT 
PERIODIC ALIMONY IN THE CASE OF A SHORT-TERM MARRIAGE; WIFE'S 
FAILURE TO PROVIDE SUFFICIENT RECORD PRECLUDED FURTHER 
APPELLATE REVIEW. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband. The former wife's appeal focused on the trial court's denial of her request for alimony. 
The former wife additionally sought from the appellate court an award for "psychological 
damage" and other similarly claimed damages related to events occurring after the entry of the 
final judgment and the filing of the notice of appeal. She also requests that this Court review 
rulings made by the trial court subsequent to the filing of her notice of appeal and, therefore, 
unrelated to the final judgment. 
 1.  "The former wife requested an award of permanent periodic alimony or, in the 
alternative, bridge the gap, durational, rehabilitative, or lump sum alimony." 
 2.  "When considering whether to award permanent periodic alimony in a dissolution of 
marriage proceeding involving a short-term marriage, there exists a rebuttable presumption 
against making such an award." 
 3.  "The parties were married for four years when the dissolution of marriage petition was 
filed, and for six years when the judgment granting dissolution was rendered." 
 4.  "Thus, the parties' marriage was a short-term marriage." 
 5.  "Because the standard of review is abuse of discretion… and the former wife has not 
provided this Court with a transcript of the relevant proceedings, the former wife has neither 
rebutted the presumption against permanent periodic alimony nor shown an abuse of the trial 
court's discretion." 
 6.  "The absence of a transcript also precludes review of the remaining forms of alimony 
initially requested by the former wife." 
 7.  "As to the 'psychological damages' the former wife seeks from this Court based on 
acts allegedly committed after the entry of the final judgment and the other post-judgment 
rulings made by the trial court that are unrelated to the final judgment of dissolution, this Court 
clearly lacks jurisdiction." 
Rodriguez v. Lorenzo, 215 So.3d 631 (Fla. 3d DCA 2017) 
 
WHERE APPELLATE COURT CONDITIONALLY GRANTED FORMER WIFE'S 
MOTION FOR APPELLATE ATTORNEY'S FEES AND REMANDED FOR TRIAL 
COURT TO FIX AMOUNT, TRIAL COURT IMPROPERLY AWARDED APPELLATE 
FEES WITHOUT CONSIDERING NEED AND ABILITY TO PAY. 
 
 The Former Husband sought review of an order and judgment awarding appellate 
attorney's fees and costs to the Former Wife pursuant to the appellant court's earlier opinion 
affirming the trial court's final judgment in the parties' dissolution of marriage case and order 
conditionally granting and remanding the Former Wife's motion for appellate attorney's fees. The 
District Court held: 
 1. "[The Former Husband]'s motion is well taken; the trial court's order awarded [the 
Former Wife] $63,364.00 in appellate attorney's fees and $4,208.00 for costs without entering 
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the findings required by Rosen v. Rosen, 696 So.2d 697, 700 (Fla. 1997), and section 61.16, 
Florida Statutes (2016)." 
 2.  "Our order of December 21, 2016, specified that [the Former Wife]'s motion for 
appellate attorney's fees was 'conditionally granted and remanded to the trial court to fix amount 
pursuant to Rosen v. Rosen, 696 So.2d 697 (Fla. 1997).'   Rosen requires a 'need and ability to 
pay' analysis before an award is made." 
 3.  "'Appellate attorney's fees are awarded on the basis of need and ability to pay in 
family law cases and not on the prevailing party analysis.'" 
 4.  "Section 61.16(1) makes this assessment equally applicable to an award of costs as 
well as appellate attorney's fees, 'unless an appellate party's cause is deemed to be frivolous.' " 
 5.  "Our opinion in this appeal did not deem [the Former Husband]'s arguments to be 
'frivolous.' " 
 6.  "A review of the hearing transcript shows that the trial court believed that this Court's 
December 21, 2016, order only required a determination as to reasonable fee amount." 
 7.  "At the fee and costs hearing, the Former Husband argued that the trial court was 
required under this Court's 'conditional' grant of fees to consider first need and ability to pay, but 
the trial court would not hear argument on the issue as it was under the impression that it was 
only required to fix an amount." 
 8,  "As this Court explained in Randall v. Randall, 930 So.2d 840 (Fla. 3d DCA 2006), 
this Court may either grant appellate attorney's fees and remand for the trial court to assess a 
reasonable fee, or provisionally grant appellate attorney's fees and remand to establish 
entitlement under Rosen, but in either event, the Court's 'order says so.'" 
 9.  "And as the Fourth District Court of Appeal explained in Gerhardt v. Gerhardt, 738 
So.2d 485, 486 (Fla. 4th DCA 1999), reiterating that Court's holding in White v. White, 683 
So.2d 510, 512–13 (Fla. 4th DCA 1996):  '[W]hen we grant a motion for appellate attorney's fees 
founded on section 61.16, we have no way of knowing how great is the need to equalize the 
access to legal services, nor how great is the ability to pay. ... Hence, a blanket grant of a motion 
for appellate attorney's fees under section 61.16 is, unless we expressly say otherwise in the 
order granting the motion, a determination of only whether the matter of appellate fees should be 
further addressed by the trial court. It represents our tentative conclusion that the moving party 
should be given a chance to show that he or she needs help from the adverse party as to some or 
all of the appellate fees reasonably incurred and, if the need is proven, that the paying party has 
the ability to defray some or all of the moving party's fees. We have then concluded preliminarily 
that an apparent, or prima facie, basis for a fee award exists under section 61.16, but that the final 
award is subject to a determination of need and ability by the trial judge. It is not an 
apportionment decision by us of the moving party's needs or the paying party's ability, any more 
that it represents a decision by us as to the amount of the fees deemed reasonable.’" 
 10.  “As already noted, this Court's December 21, 2016, order states that the attorneys' 
fees are 'conditionally granted' and that the trial court is to fix an amount pursuant to Rosen - 
which itself requires that primary consideration be given to the financial resources of the 
parties." 
 11.  "There was no evidence presented at the fee and costs hearing regarding the financial 
resources of the parties, the Former Wife's need for appellate attorneys' fees, or the Former 
Husband's ability to pay." 
 12.  "The fee and costs order is therefore not supported by competent, substantial 
evidence and constitutes an abuse of the trial court's discretion." 
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 13.  "We therefore reverse and remand to the trial court the order and judgment of May 
17, 2017, for consideration under Rosen, section 61.16, and this opinion." 
Viscito v. Viscito, 225 So.3d  959 (Fla. 3d DCA 2017) 
 
TRIAL COURT'S ORDER DENYING PETITIONER'S DISCOVERY REQUESTS AND 
REQUIRING HER TO ADVANCE THE FEES CHARGED BY COURT-APPOINTED 
GUARDIAN AD LITEM AND GUARDIAN'S ATTORNEY PRIOR TO TAKING 
GUARDIAN'S DEPOSITION IS A DEPARTURE FROM ESSENTIAL 
REQUIREMENTS OF LAW, RESULTING IN IRREPARABLE HARM THAT CANNOT 
BE REMEDIED ON DIRECT APPEAL 
 
 The Mother, who was granted full custody of the minor child, argued that the fees 
demanded were unreasonable, and the record appeared at least partly to support that belief as the 
guardian had "corrected" some of her billings during the litigation over her fees.  The Mother 
filed a certiorari petition wherein she argued that the trial court departed from the essential 
requirements of law, resulting in irreparable harm that cannot be remedied on direct appeal, by 
ordering her, someone who has been declared to be indigent, to advance the guardian's fees and 
the guardian's attorney's fees prior to the taking of the guardian's deposition. The Mother wished 
to depose the guardian to address the basis for the fees demanded by the guardian in connection 
with the guardian's services during the child custody dispute. Because the guardian's fees have 
not yet been paid, the guardian sought, and was granted, an order by the trial court requiring Ms. 
Adkins to pay for the fees associated with the taking of the guardian's deposition as a 
requirement before actually taking the deposition. The Third District Court of Appeal held: 
 1.  “We conclude that the trial court's order both departs from the essential requirements 
of law and is in violation of a prior opinion issued by this Court. See Adkins v. Sotolongo, 197 
So.3d 1233 (Fla. 3d DCA 2016)." 
 2.  "In [the earlier opinion] the trial court's order regarding the payment of the guardian's 
fees was the subject of the appeal.  In reversing the order, this Court noted: '[T]here [were] no 
findings in the order or record on appeal supporting the [guardian's] requested fees, what those 
services were or their claimed value ... [and] nothing in the order on appeal or the record before 
us to indicate the trial court made any determination of the Mother's or Father's current ability to 
pay the court-appointed guardian fees.'" 
 3.  "The opinion further states: 'We do not dispute that the court-appointed guardian is 
entitled to payment but require that on remand the trial court determine both the party or parties 
responsible for payment of the guardian's fees and costs and the proper amount due.’'' 
 4.  "On remand, Ms. Adkins sought discovery, including the guardian's deposition, 
specifically related to the issue on remand—the evidence of the services performed by the 
guardian and the reasonableness of her requested fees." 
 5.  "The guardian objected to spending any more of her time without being paid.  While 
the guardian's frustration with not having been paid for her services is understandable, to require 
Ms. Adkins to pre-pay for the taking of her deposition was error in this case." 
 6.  “First, we note that Ms. Adkins has indigency status.  Second, the trial court has not 
yet determined which of the parties are responsible for the payment of the guardian's fees.  Third, 
the trial court has not yet made a determination as to Ms. Adkins' ability to pay for either the fees 
owed or the costs associated with the discovery deposition of the guardian." 
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 7.  "It was therefore error to require Ms. Adkins to pay the guardian's fees for the 
deposition and to further require that she pay the fees in advance." 
 8.  “We conclude that the irreparable harm requirement has been demonstrated." 
 9.  "Certiorari review of a discovery order is permitted when the discovery order departs 
from the essential requirements of law, causing material injury to a petitioner throughout the 
remainder of the proceedings and effectively leaving no remedy on appeal." 
 10.  "A trial court's denial of a party's right to depose a material witness has been found to 
constitute irreparable harm subject to certiorari review." 
 11.  "Although the trial court has not prohibited Ms. Adkins from taking the guardian's 
deposition, because of Ms. Adkin's indigency status, the trial court has effectively precluded it." 
 12.  "Ms. Adkins has been declared indigent in both the circuit court and this Court.  She 
receives public assistance for herself and her two children.  The record also reflects that Ms. 
Adkins, who is deeply in debt, has had to borrow money ($10,000) from her elderly father to pay 
for legal assistance and to pay her share of a Former guardian ad litem's outstanding fees.  She is 
currently representing herself." 
 13.  “The trial court's order denying Ms. Adkin's motion to compel the guardian's 
deposition and the guardian's responses to interrogatories and request for production, and the 
order granting the guardian's motion for a protective order effectively preclude Ms. Adkins from 
any meaningful opportunity to mount a defense to the guardian's fees, which Ms. Adkins 
contends were incurred in bad faith and not supported in fact." 
 14.  "We also note that when Ms. Adkins attempted to cross-examine the guardian 
regarding her fees at the February 22, 2017 hearing, the trial court precluded the cross-
examination and told Ms. Adkins she needed to take a discovery deposition of the guardian.  
However, Ms. Adkins's attempts to comply with the trial court's ruling have been stymied by the 
trial court's March 30, 2017 order granting the guardian's motion for a protective order from the 
discovery deposition." 
 15.  "In conclusion, the trial court's order denying Ms. Adkin's discovery requests and 
requiring her to advance the guardian's and the guardian's attorney's fees before she may take the 
guardian's deposition—all of which goes to the heart of Ms. Adkin's defense—is a departure 
from the essential requirements of law." 
 16.  "The irreparable harm prong has also been demonstrated.  Without being able to 
conduct discovery, the opportunity to prepare a defense to the fees demanded will be materially 
impacted, which harm cannot be remedied on plenary appeal because there would be no practical 
way to determine what evidence would have been obtained had the discovery been permitted." 
 17.  "We also find that the trial court's order violates the substance and intent of this 
Court's opinion in Adkins, which ordered that upon remand, the trial court was to determine 
which of the parties would be responsible for the payment of the guardian's fees and costs and 
the proper amount due." 
Adkins v. Sotolongo, 227 So.3d 717 (Fla. 3d DCA 2017) 
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Fourth District 


STANDARD OF REVIEW FOR A TRIAL COURT'S EQUITABLE DISTRIBUTION IS 
ABUSE OF DISCRETION BUT, TRIAL COURT'S FAILURE TO CONSIDER THE 
MANDATORY STATUTORY FACTORS IS ERROR AS A MATTER OF LAW. 
 
 The former husband appealed from a final judgment of dissolution of marriage. Under the 
trial court's equitable distribution schedule, the net equitable distribution to the wife was 
$86,613, and the net equitable distribution to the husband was $86,614. Additionally, each party 
was entitled to receive 50% of the proceeds of the sale of the marital home, which had about 
$400,000 in equity.  The trial court also distributed the parties' entire interest in a property in the 
U.S. Virgin Islands called "Estate Peterborg," along with the liens and debt thereon, to the Wife.  
The Husband testified that the Estate Peterborg property was worth around $565,000, a figure he 
derived from the latest value provided by the tax assessor. However, the husband admitted that 
the value of the property would go up substantially as soon as an occupancy permit is issued.  
The Wife also testified the Estate Peterborg property was currently worth about $500,000 
without an occupancy permit, which was similar to the tax assessor's valuation. However, the 
wife testified that once an occupancy permit is issued, the property "stands to be worth between 
three to five million dollars."  The trial court found that there was no credible evidence as to the 
value of Estate Peterborg. It nonetheless relied upon the tax assessor's valuation and found that 
Estate Peterborg was worth $565,300, less the outstanding liens totaling $635,000, for a total 
negative value of $69,700. However, the trial court did not actually factor the value of Estate 
Peterborg into the equitable distribution schedule, as the liability of Estate Peterborg's negative 
value of $69,700 is not shown as being distributed to either party.  On appeal, the Husband 
argued that the trial court erred in awarding the Estate Peterborg to the wife without making the 
findings of fact required by Florida Statute 61.075.  
 1.  "[W]e reverse the equitable distribution plan because the trial court failed to make the 
required findings regarding the factors enumerated in section 61.075(1), Florida Statutes (2016)." 
 2.  "The standard of review for a trial court's equitable distribution of marital assets and 
liabilities is abuse of discretion." 
 3.  "However, a trial court's failure to consider mandatory statutory factors is error as a 
matter of law." 
Callwood v. Callwood, 221 So.3d 1198  (Fla. 4th DCA 2017) 
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FORMER WIFE WHO PREVAILED IN PROCEEDINGS SUPPLEMENTARY 
AGAINST FORMER HUSBAND IS NOT ENTITLED TO AWARD OF APPELLATE 
ATTORNEY'S FEES FROM FORMER HUSBAND'S NEW SPOUSE UNDER 
PROVISIONS OF SECTION 61.16, FLORIDA STATUTES; ALTERNATIVE 
ARGUMENT THAT FORMER WIFE IS ENTITLED TO AWARD FEES FROM 
FORMER HUSBAND'S NEW SPOUSE UNDER SECTION 56.29 WAS WAIVED 
WHERE ARGUMENT WAS NOT RAISED AS BASIS FOR FEE AWARD IN FORMER 
WIFE'S MOTION FOR ATTORNEY'S FEES; APPELLATE COURT'S PRIOR DENIAL 
OF APPELLATE COSTS WAS WITHOUT PREJUDICE TO FORMER WIFE'S RE-
FILING OF MOTION IN CIRCUIT COURT WHERE APPELLATE COURT DID NOT 
SPECIFICALLY STATE OTHERWISE. 
 
 The Former Wife moves for clarification, rehearing, and/or reconsideration of our order 
denying her motion for appellate attorney's fees and costs. We grant the motion for clarification 
and deny the motions for rehearing and reconsideration.  Prior to the disposition of the 
underlying appeal, the Former Wife moved for appellate attorney's fees and costs. She cited to 
section 61.16, Florida Statutes and Florida Rule of Appellate Procedure 9.400 as the basis for her 
entitlement, an entitlement which she made contingent on her prevailing in the appeal. In the 
"Wherefore" clause of her motion, she asked that attorney's fees and costs be taxed against the 
Former Husband's new spouse, not the Former Husband.  At the time we issued our opinion 
reversing the court's order, we also issued a separate order denying her motion for attorney's fees 
and costs. The Former Wife now seeks reconsideration of our order. She argues that, because she 
"is considered the prevailing party in this appeal," and because Rule 9.400(a) "provides that 
appellate costs (and fees) shall be taxed in favor of the prevailing party," she is entitled to 
attorney's fees and costs pursuant to sections 56.29 and 61.16, Florida Statutes (2016). The 
Fourth District Court of Appeal found: 
 1.  "It is true that a party may be entitled to appellate attorney's fees from a Former 
spouse pursuant to section 61.16, Florida Statutes (2016)." 
 2.  "Section 61.16, however, is not a prevailing party fee statute." 
 3.  "'Instead, it bases a claim for attorney's fees on the financial resources of the parties 
"unless the appellate party's cause is deemed to be frivolous.'" 
 4.  "To comply with the statute and the requirements of Rule 9.400(b), when a party seeks 
attorney's fees in a domestic relations case, the motion should include a statement as to the 
relative need and financial circumstances of the parties." 
 5.  "The Former Wife did not address the need or financial circumstances in her motion 
for attorney's fees or her motion for reconsideration, instead focusing on her status as prevailing 
party." 
 6.  "However, we did not deny the Former Wife's motion because she was not the 
prevailing party, as there is no doubt that she was the prevailing party." 
 7.  "Nor was the motion denied for her failure to include a statement regarding the need 
and financial resources of the parties to the dissolved marriage." 
 8.  "We denied the Former Wife's motion because she sought fees against Ellen Spector, 
the Former Husband's new spouse." 
 9.  "Section 61.16, Florida Statutes (2016), provides for the award of attorney's fees 
against a former spouse, not the new spouse of a former spouse." 
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 10.  "In other words, the motion for attorney's fees was deficient regardless of the result 
of the appeal or the relative need of the Former Wife and Former Husband." 
 11.  "In her motion for reconsideration, the Former Wife added an alternative basis for 
the award of attorney's fees, section 56.29, Florida Statutes (2016)." 
 12.  "As noted in the Former Husband's response to the motion for reconsideration, the 
Former Wife waived this argument by failing to raise it as a basis for the award of attorney's fees 
in her motion for attorney's fees." 
 13.  "Even if the argument had not been waived, the statute does not provide a basis for 
an award of attorney's fees against the Former Husband's new spouse." 
 14.  "The relevant portion of that statute provides that '[r]easonable attorney fees may be 
taxed against the judgment debtor.' § 56.29(8), Fla. Stat. (2016)." 
 15.  "We have held that 'an analysis of chapter 56 demonstrates that attorney's fees, if 
awarded, are to be assessed against the judgment debtor,' not the impleaded third party." 
 16.  "The Second District recently reaffirmed this bar against the award of fees or costs 
against the impleaded third party." 
 17.  "In this case, the Former Husband is the judgment debtor, not the Former Husband's 
new spouse." 
 18.  "Finally, the Former Wife also argues that we erred in denying her motion for costs." 
 19.  "She argues that 'Florida Rule of Appellate Procedure 9.400(a) provides that 
appellate costs (and fees) shall be taxed in favor of the prevailing party.' " 
 20.  "Of course, Rule 9.400(a) does not provide that both appellate costs and fees shall be 
taxed.  Rule 9.400(a) applies exclusively to costs, not attorney's fees." 
 21.  “However, unless we specifically state otherwise, our denial of a motion to tax 
appellate costs filed in this court is presumed to be without prejudice to refile the motion in the 
circuit court." 
 22.  “Therefore, because we did not specifically state otherwise, our denial of the Former 
Wife's motion for appellate costs is without prejudice…. [W]emake no determination that there 
are, or are not, any costs to be taxed should such a motion be timely filed in the circuit court. See 
Fla. R. App. P. 9.400(a); § 56.29(8), Fla. Stat." 
 23.  "The Former Wife's motion for appellate attorney's fees is denied, and her motion for 
costs is denied without prejudice." 
 24.  “This result may have been different had the Former Wife sought attorney's fees 
against the Former Husband.  Instead, she sought attorney's fees against the Former Husband's 
new spouse.  To that, she is not entitled." 
Spector v. Spector, 226 So.3d 256 (Fla. 4th DCA 2017) 
 


Fifth District 


ORDER FINDING FORMER WIFE ENTITLED TO ATTORNEY'S FEES IS NOT 
APPEALABLE WHERE AMOUNT OF FEES HAD NOT YET BEEN DETERMINED. 
 
 The Former Husband raised on appeal the trial court's order finding that the former wife 
was entitled to attorney's fees. The amount of fees had yet to be determined. The District Court 
held:  "We dismiss that portion of the appeal without consideration of the merits, because an 
order awarding attorney's fees with the amount to be later determined is not an appealable order." 
Raton v. Wallace, 207 So.3d 978 (Fla. 5th DCA 2017) 
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ALTHOUGH NO TRANSCRIPT OR PROPER SUBSTITUTE WAS INCLUDED IN 
RECORD, APPELLATE COURT COULD PROPERLY REVERSE WHERE TRIAL 
COURT'S ERROR WAS CLEAR ON FACE OF JUDGMENT. 
 
 The former husband appeals the trial court's final judgment dissolving his marriage to the 
former wife. The final judgment, in relevant part, ordered the former husband to pay permanent 
periodic alimony, child support, attorney's fees, and a reimbursable lump sum to former wife for 
alternate housing. It also required the former husband to maintain life insurance with the former 
wife named as the beneficiary and established a parenting plan.  
 1.  "Typically, courts review dissolution of marriage final judgments as a whole for an 
abuse of discretion." 
 2.  "This includes alimony awards… attorney's fees awards… requirements that a party 
maintain life insurance… parenting plans, and the distribution of assets." 
 3.  "Here, there is no trial transcript in the record." 
 4.  "Without a record of the trial proceedings, the appellate court [cannot] properly 
resolve the underlying factual issues so as to conclude that the trial court's judgment is not 
supported by the evidence ...." 
 5.  "Thus, for an appellate court to review the sufficiency of evidence at trial, the 
appellant must either include in the record a trial transcript or a proper substitute, such as a 
stipulated statement of facts…. That was not done here." 
 6.  "Florida courts typically will not reverse a dissolution order based on the sufficiency 
of required factual findings when there is no transcript or proper substitute in the record." 
 7.  "However, if the trial court's error is clear on the face of the order or judgment, the 
appellate court can reverse….." 
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) 
 
ALTHOUGH TRIAL COURT ERRED IN FAILING TO PLACE VALUE ON PARTIES' 
MARITAL CREDIT CARD DEBT, ERROR WAS NOT RAISED IN INITIAL BRIEF 
AND, ACCORDINGLY, WAS ABANDONED. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband following a bench trial. She asserted that the trial court erred in its distribution of the 
marital credit card debt. The Fifth District Court of Appeal affirmed, holding: 
 1.  "As to the distribution of the credit card debt, Former Wife makes the vague and 
conclusory assertion that the trial court erred in ruling that each party is to be responsible 'for 
their own credit cards,' but she fails to make any argument to support her assertion." 
 2.  "Although the various credit cards were in the parties' respective individual names, 
neither party disputes the court's classification of the credit card debt as a marital debt." 
 3.  "We note that the trial court did err in failing to place a value on this marital liability 
in its final judgment, thereby failing to demonstrate that its distribution of the marital property 
was, in fact, equitable." 
 4.  "However, because Former Wife did not raise this error in her initial brief, we find 
that she has abandoned the issue." 
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 5.  "Because the vague and conclusory assertion raised by Former Wife regarding the 
court's distribution of the credit card liability is legally insufficient, we affirm on this issue 
without further discussion." 
Stephens v. Whittaker, 220 So.3d 488 (Fla. 5th DCA 2017) 
 


IV. ATTORNEY'S FEES 


 


A.  Basis for Requiring Other Party to Pay: Need/Ability to Pay 


 
First District 


ATTORNEY'S FEES AWARD REVERSED IN LIGHT OF REVERSAL OF 
DISTRIBUTION OF MARITAL ASSETS AND CHILD SUPPORT AWARD. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "We review a trial court's award of attorneys' fees in a dissolution of marriage case 
under the abuse of discretion standard." 
 2.  "In dissolution cases, the standard for awarding attorneys' fees is 'the financial need of 
the requesting party factored with the financial ability of the other party to pay.'" 
 3.  "A critical factor for a trial court to consider in awarding fees is the financial situation 
of the parties after the dissolution proceeding has concluded." 
 4.  "Because we are reversing the distribution of marital assets and child support 
allocation made in the final judgment, we must also reverse the award of attorneys' fees." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
 
TRIAL COURT DID NOT ERR IN AWARDING WIFE PERMANENT ALIMONY, BUT 
AMOUNT MUST BE RECALCULATED IN LIGHT OF REVERSAL OF EQUITABLE 
DISTRIBUTION AWARD; ATTORNEY'S FEE AWARD ALSO REVERSED IN LIGHT 
OF REVERSAL OF EQUITABLE DISTRIBUTION AWARD. 
 
 This was an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raises four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
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award.  The former husband argued that the trial court erred in awarding the former wife $2,500 
in permanent alimony. The First District Court of Appeal found: 
 1.  "As to the trial court's decision to award permanent alimony, the parties' thirty-nine 
year marriage was of such a duration that the former wife was entitled to an initial rebuttable 
presumption favoring permanent alimony." 
 2.  "The trial court's order determined that the former wife had a need for $2,500 per 
month in alimony and carefully considered all of the factors in section 61.08(2)(a)–(i), Florida 
Statutes (2015)." 
 3.  "Factors weighing in favor of the former wife's need were the parties' high middle-
class standard of living during the marriage and the former wife's inability, due to age, health, 
and education, to support herself in a fashion consistent with her previous standard of living." 
 4.  "After the divorce, the former wife would also have to pay her living expenses and 
secure health insurance as the former husband had paid the majority of expenses during the 
marriage." 
 5.  "In determining the former husband's ability to pay, the trial court found his income 
was approximately 3.67 times greater than the former wife's earned income." 
 6.  "The trial court's finding that the former husband had the ability to pay permanent 
alimony was also supported by the record." 
 7.  "We find no error in the trial court's decision to award permanent alimony to the 
former wife." 
 8.  "However, because we are reversing and remanding the equitable distribution portion 
of the final order, the alimony award is also remanded for recalculation." 
 9.  "We also remand the trial court's award of attorney's fees … as the fee award is 
impacted by the reversal of the equitable distribution award as well." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
 
COURT SHOULD REVISIT ISSUE OF WIFE'S POTENTIAL ENTITLEMENT TO 
ATTORNEY'S FEES BASED ON EXTENT TO WHICH PARTIES' FINANCIAL 
CIRCUMSTANCES ARE ALTERED ON REMAND. 
 
 After thirty-two years of marriage, the Former Wife petitioned for dissolution of the 
parties' marriage. The primary issues before the trial court were equitable distribution of the 
marital assets and liabilities, alimony, and attorney's fees and costs.   The First District Court of 
Appeal found: 
 1.  "The issue of whether [the Wife] is entitled to attorney's fees and costs hinges upon 
the reallocation of the equitable distribution and whether she is awarded permanent periodic 
alimony on remand." 
 2.  "Thus, the trial court should revisit the issue of [the Wife's] potential entitlement to 
attorney's fees pursuant to section 61.16(1), Florida Statutes, based on the extent to which the 
parties' respective financial circumstances are altered on remand." 
Schroll v. Schroll, 227 So.3d 232 (Fla. 1st DCA 2017) 
 







  81 


Second District 


TRIAL COURT ERRED IN REQUIRING HUSBAND TO PAY WIFE'S ATTORNEY'S 
FEES WHERE COURT EQUALIZED PARTIES' ASSETS AND INCOMES IN FINAL 
JUDGMENT. 
 
 The husband appealed from the trial court's amended final judgment of dissolution of his 
marriage. The husband argued that the trial court erred in requiring him to pay a portion of the 
Wife's attorney's fees. The Second District Court of Appeal held: 
 1.  "The Husband also contends that the trial court erred by ordering him to pay an 
additional $86,000 toward the Wife's attorney's fees, over and above the $47,277 he had already 
paid in temporary fees and costs." 
 2.  "Because the trial court equalized the parties' assets and incomes in the amended final 
judgment, it was improper for the court to also award the Wife her attorney's fees.  Accordingly, 
we reverse the attorney's fee award." 
 3.  "However, because we are remanding for recalculation of the alimony award, the trial 
court may reconsider the attorney's fee award after it adjusts the alimony award." 
 4.  "As a general rule, when 'marital property has been equitably distributed and the 
parties' incomes have been equalized through an alimony award, the trial court abuses its 
discretion by awarding attorney's fees.'" 
 5.  "Further, the trial court cannot turn a blind eye to the availability of non-marital assets 
as a source of funds for paying attorney's fees." 
 6.  "Indeed, since the purpose of section 61.16, Florida Statutes, is to ensure that both 
parties have comparable ability to retain competent counsel, an award of attorney's fees must be 
based on 'the parties' relative financial resources' when the final judgment is entered.  This 
includes all of their resources—not just earned income." 
 7.  "Here, the amended final judgment awards the Wife $601,192 in marital assets and 
$359,113 in non-marital assets, for a total award of assets of $960,305." 
 8.  "The Husband was awarded $601,192 in marital assets and $195,097 in non-marital 
assets, for a total award of assets of $796,289." 
 9.  "Hence, the Wife has received an award of assets that is significantly greater than that 
of the Husband." 
 10.  "Further, the trial court essentially equalized the parties' incomes through its award 
of alimony to the Wife." 
 11.  "Therefore, when the amended final judgment was entered, the parties' marital 
property had been equitably distributed and the parties' incomes had been equalized through an 
alimony award, and the trial court should not have awarded attorney's fees to the Wife." 
 12.  "The trial court's error in this regard is compounded by the fact that the Husband has 
retired from military service and so the only income available is his retirement income and the 
parties' investment income." 
 13.  "This is not a situation in which the Husband continues to have income and the 
possibility of bonuses that he can use to rebuild his retirement accounts after liquidating them to 
pay the Wife's attorney's fees." 
 14.  "Therefore, the award of attorney's fees to the Wife constituted an abuse of discretion 
and must be reversed." 
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 15.  "That said, however, it is clear that the trial court anticipated that the Wife would 
invest the assets she received - both marital and non-marital - and it imputed $1400 per month in 
investment income to her based on her receipt of those assets." 
 16.  "If the Wife is forced to deplete those assets to pay her attorney's fees, her investment 
income will be reduced." 
 17.  "And it is improper for the trial court to consider an asset both as a source of 
investment income and as a source for paying attorney's fees." 
 18.  "Therefore, because the alimony award must be reconsidered on remand, the trial 
court may again award attorney's fees to the Wife if the evidence shows the Wife's need and the 
Husband's ability to pay after these adjustments, keeping in mind the general principle that fees 
are improper when assets and income are equalized." 
Hanson v. Hanson, 217 So.3d 1165 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN ORDERING FORMER HUSBAND TO PAY 70% OF 
FORMER WIFE'S ATTORNEY'S FEES AND COSTS BASED SOLELY ON THE 
DISPARITY OF THE PARTIES' INCOMES. 
 
 The Former Husband appealed from multiple aspects of the temporary alimony award, 
the durational alimony award, the final judgment of dissolution, and the partial award of 
attorney's fees and costs to his the Former Wife. The Second District Court of Appeal held: 
 1.  "Section 61.16(1), Florida Statutes (2015), requires that the court consider 'the relative 
financial resources of the parties' in fashioning an award for attorney's fees, suit money, and 
costs in a dissolution case." 
 2.  "Our supreme court has explained that in evaluating whether an award of fees is 
appropriate, courts are to 'look to each spouse's need for suit money versus each spouse's 
respective ability to pay.'" 
 3.  "As such, this court has explained that 'the trial court cannot award fees based solely 
on disparity of income.'" 
 4.  "Here, the trial court found that '[c]onsistently throughout the parties' eight (8) year 
marriage,' Former Husband earned approximately 70% of the parties' combined gross annual 
income." 
 5.  "The trial court then ordered that Former Husband pay 70% of Former Wife's 
attorney's fees and costs as follows: 'Based upon the parties' disparate incomes the 
Respondent/Former Husband has the financial ability to contribute towards the Petitioner/Former 
Wife's attorney fees and costs.'" 
 6.  "The trial court abused its discretion by ordering Former Husband to pay 70% of 
Former Wife's attorney's fees and costs because, on the record before us, the trial court based its 
award solely on the relative incomes of the parties and did not indicate that it considered 
anything besides the parties' disparate incomes." 
 7.  "Although the trial court may have considered the parties' relative financial resources 
beyond their disparate income, such considerations are not apparent on the record before us." 
 8.  "Thus, we reverse the trial court's award of attorney's fees and costs [and] we remand 
to the trial court for reconsideration of its award of attorney's fees and costs taking into 
consideration the overall relative financial resources of the parties and to make findings of fact 
that will allow for review of its decision." 
Richards v. Weber, 221 So.3d 714 (Fla. 2d DCA 2017) 
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HUSBAND'S ABILITY TO PAY ATTORNEY'S FEES TO WIFE TO BE 
RECONSIDERED WHERE TRIAL COURT'S FINDING OF HUSBAND'S ABILITY TO 
PAY WAS APPARENTLY BASED ON AMOUNT REMAINING FROM LOAN MADE 
TO HUSBAND BY A FRIEND. 
 
 The Husband, appealed from two non-final orders entered in December 2016 in the 
underlying dissolution of marriage proceedings between him and the Wife. The first order 
denied, among other things, the Husband's petition to reinstate visitation, and the second order 
grants the Wife's requests for temporary child support, alimony, and attorney's fees.   The 
Husband contended that the trial court erred in awarding the Wife attorney's fees based on a 
finding that he had the ability to pay due to money the Husband borrowed from his friend, who is 
also his boss. The trial court awarded temporary attorney's fees in the amount of $10,000 to the 
Wife and ordered that the Husband pay $7500 from a designated account. The Husband testified 
that this $7500 was part of a $20,000 loan that the Husband received from his friend and that this 
$7500 was the amount remaining after he had paid for the child's therapy and the Husband's 
attorneys in the dissolution case and injunction case. The Husband was obligated to pay the loan 
back at $500 per month. The Second District Court of Appeal found: 
 1.  "'The financial resources that should be considered in assessing the relative financial 
ability of the parties are the resources the parties have available without their having to look 
beyond the financial resources subject to their individual control.'" 
 2.  "'[T]he general rule is that the trial court may only consider the "financial resources of 
the parties and not the financial assistance of family or friends.”'" 
 3.  "In [an earlier case],the Third District held that the trial court erred in considering 
loans that the Husband's parents had made to the Husband in part because 'the Husband 
continues to be legally indebted to his parents.'  The court reversed the attorney's fee award 
because 'the loans were a primary factor in the lower court's finding that the Husband had the 
ability to pay' and remanded for reconsideration of 'the Wife's motion for attorney's fees and 
costs based upon the parties' financial resources, not the financial resources of family or 
friends.'" 
 4.  "The trial court appeared to base its finding of the Husband's ability to pay on the 
existence of the $7500 that was remaining from the Husband's loan of $20,000." 
 5.  "Based on the above case law, we reverse the portion of the order granting the Wife 
attorney's fees and remand for the trial court to determine the Husband's ability to pay without 
consideration of the loan from the Husband's friend." 
Bond v. Bond, 224 So.3d 874 (Fla. 2d DCA 2017) 
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Third District 


TRIAL COURT ERRED IN APPLYING ITS OWN FORMULA, DESIGNED TO 
DISINCENTIVIZE FUTURE LITIGATION, RATHER THAN RELYING ON THE 
FINANCIAL CONDITION OF EACH SPOUSE AS SET OUT IN THE RELEVANT 
STATUTE, IN AWARDING ATTORNEY'S FEES AND COSTS. 
 
 The former wife appealed from a final order awarding attorneys' fees and costs in this 
post-dissolution proceeding. The former husband cross-appealed the same determination. The 
Third District Court of Appeal held: 
 1.  "Because we find that the trial court erred in applying its own formula rather than the 
requirements set out in section 61.16 of the Florida Statutes and controlling case law including 
Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), and Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 
1980), we reverse." 
 2.  "'Any determination regarding an appropriate award of attorney's fees in proceedings 
for dissolution of marriage, support, or child custody begins with section 61.16.’” 
 3.  "That section in part provides: (1) The court may from time to time, after considering 
the financial resources of both parties, order a party to pay a reasonable amount for attorney's 
fees, suit money, and the cost to the other party of maintaining or defending any proceeding 
under this chapter, including enforcement and modification proceedings and appeals. In those 
cases in which an action is brought for enforcement and the court finds that the noncompliant 
party is without justification in the refusal to follow a court order, the court may not award 
attorney's fees, suit money, and costs to the noncompliant party.” 
 4.  "'The purpose of this section is to ensure that both parties will have a similar ability to 
obtain competent legal counsel." 
 5.  "As the Rosen court went on to explain, '[i]n Canakaris, we noted that it is not 
necessary that one spouse be completely unable to pay attorney's fees for the trial court to require 
the other spouse to pay those fees. In other words, to ensure that both parties have similar access 
to competent legal counsel, the trial court must look to each spouse's need for suit money versus 
each spouse's respective ability to pay.'" 
 6.  "Here, over four years of extensive litigation followed the parties' dissolution of 
marriage during which the trial court addressed a number of issues concerning the parties' four 
children and the alimony [the Husband] had been ordered to pay." 
 7.  "Ultimately, [the Wife] sought to be compensated for the attorney's fees and costs she 
had incurred relating to this post-judgment litigation." 
 8.  "In the final fee order, the trial court specifically found that 'the Former Husband's 
improper conduct ... created otherwise unnecessary litigation and required unnecessary judicial 
intervention.' " 
 9.  "The order also observed that [the Husband] had a 'far superior financial ability to pay 
professional fees, including attorney fees and costs.' " 
 10.  "Rather than relying on the financial condition of each spouse and [the Husband's] 
litigious behavior to arrive at a fee award, the trial court decided to apply a formula of its own 
making in an effort to, by its own observation, act as a 'disincentive' to future litigation: [T]he 
court in general, as I mentioned yesterday, does not, even though the petitioner is seeking a 100 
percent of her fees, the court does not like to award a 100 percent of fees because it forms a 
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disincentive for a party to economize if somebody else is paying all of their fees. I prefer to 
allocate fees and costs as on the percentage basis of the disparity in income between the parties." 
 11.  "Apparently to this end, the trial court in its initial fee order first amalgamated the 
parties' fees by adding [the Wife's] fees and costs ($230,802.35) to [the Husband's] fees and costs 
($284,470.30) for a total of $515,272.65, and then ordered each party to be responsible for a 
portion of that amount approximately equal to the percentage each contributed to their joint 
income." 
 12.  "Specifically, [the Husband] was ordered to pay 89% and [the Wife] was ordered to 
pay 11% of the total expended by both parties ($515,272.65) for attorneys' fees and costs." 
 13.  "The [Husband] also was ordered to pay an additional $6,000 to [the Wife's] new 
counsel." 
 14.  "Thereafter, the trial court, using the same methodology used in the initial order, 
issued an amended fee order." 
 15.  "This order first determined that the correct amount of attorney's fees and costs 
incurred by [the Wife] was $238,924.91 (the initial $230,802.35, plus the $6,000 award to her 
new attorney in the original order, as well as $2,122.56 in additional fees she had incurred)." 
 16.  "The court then added this amount ($238,924.91) to the amount incurred by [the 
Husband] ($284,470.30) to arrive at a fee total for both parties of $521,272.65." 
 17.  "The court then applied a more exact formula based on the precise percentage each 
party contributed to their joint income (88.44% for Mr. Orban, 11.56% for Ms. Orban) to 
obligate [the Husband] to pay a total of $178,665.65 of [the Wife's] $238,924.91 in fees and 
costs." 
 18.  "This allocation, aimed as it was at encouraging the parties to economize in 
litigation, we find to be contrary not just to the goal enunciated long ago in Canakaris 'that 
neither spouse pass[ ] automatically from misfortune to prosperity or from prosperity to 
misfortune,' but also to the requirements of section 61.16." 
 19.  "As this court found in Gomez v. Gomez, 642 So.2d 107, 107–08 (Fla. 3d DCA 
1994), use of a ‘report [that] concluded that because appellee earned sixty eight percent (68%) of 
the parties' total income, he should be made to pay only sixty eight (68%) of the fees and costs of 
both parties,’ was improper because ‘it is well established in dissolution cases that attorneys' fees 
and costs are to be borne by the party who has the superior or greater financial ability to pay.' " 
 20.  "That is not to say, and we do not hold today, that a trial court in a chapter 61 matter 
may not award only a portion of the fees and costs incurred by a party." 
 21.  "We hold only that it was error below to apply a formula based on the parties' 
respective incomes to determine the amount to be awarded to [the Wife]." 
 22.  "The error in using a formula was further compounded here by the trial court's failure 
to account for its own finding as to [the Husband's] 'improper conduct which created otherwise 
unnecessary litigation and required unnecessary judicial intervention.'" 
 23.  "By failing to so account, it would appear that the only party being discouraged from 
further litigation was [the Wife], who after being subjected to 'improper conduct' by [the 
Husband] which ran up the amount of fees and costs incurred, was obligated to pick up part of 
the tab for it." 
 24.  "In sum, the trial court's errors were multi-fold…. It wrongfully combined the 
attorney's fees and costs of the parties and then awarded [the Wife] only a portion of that total 
based on a comparison of her income to [the Husband's] rather than on determination of need 
and ability to pay." 
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 25.  "The trial court further failed to consider or account for [the Husband's] documented 
improper litigious behavior, to finally rely on the court's own self-proclaimed vision of how to 
get litigants to economize on their legal expenses." 
 26.  "What resulted was a calculation that unfairly and impermissibly penalized [the 
Wife]." 
 27.  "This resolution makes it unnecessary for us to address any of the issues raised on 
cross-appeal, except that relating to the trial court's jurisdiction to enter a fee award where many 
orders entered during this post-dissolution matter included no reservation of jurisdiction to do 
so." 
 28.  "Post-decretal proceedings commenced in this case almost as soon as the marriage 
was dissolved when [the Wife] filed a verified motion for contempt and to enforce the marital 
settlement agreement claiming that [the Husband] was engaging in a personal vendetta against 
her, harassing her and disparaging her to the parties' four minor children. She also claimed, 
among other things, that he was in arrears in child support payments.  This petition was shortly 
followed by [the Husband's] petition to modify the final judgment claiming that [the Wife] was 
living in a supportive relationship thereby entitling him to terminate alimony.  Thereafter, motion 
upon motion to enforce various portions of the marital settlement agreement, as well as motions 
to compel discovery and other matters, followed." 
 29.  "While virtually all of these motions requested a fee award, not all of the orders 
thereon made a fee award or reserved jurisdiction to do so later." 
 30.  "While both parties had diligently requested fee awards in their motions throughout 
these proceedings, each filed additional fee motions shortly before the final hearing." 
 31.  "As Rosen and its progeny confirm, the court below clearly had jurisdiction to 
consider 'the scope and history of [this] litigation; the duration of [this] litigation; the merits of 
the respective positions; whether [this] litigation [was] brought or maintained primarily to harass 
[or to frustrate or stall]' as well as 'the existence and course of prior or pending litigation' 
irrespective of whether fee awards had been addressed in orders entered during this post-decretal 
litigation." 
 32.  "In sum, we conclude that the decision in Cibula does not support a determination 
that the court below was without jurisdiction to consider any portion of these post-decretal 
proceedings or would be required to parse out individual orders because they did not include a 
fee award when entering the final fee award at the conclusion of this proceeding.  Rather, under 
section 61.16 and Rosen, the trial court was permitted to award [the Wife] a reasonable amount 
for the attorney's fees and costs she incurred for maintaining or defending the various matters 
that occurred all the way up to, and including, the time of the final hearing in this case." 
 33.  "Accordingly, we reverse the order under review and remand for entry of a new fee 
award based on the criteria set forth in section 61.16 of the Florida Statutes." 
Rorrer v. Orban, 215 So.3d 148 (Fla. 3d DCA 2017) 
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WHERE APPELLATE COURT CONDITIONALLY GRANTED FORMER WIFE'S 
MOTION FOR APPELLATE ATTORNEY'S FEES AND REMANDED FOR TRIAL 
COURT TO FIX AMOUNT, TRIAL COURT IMPROPERLY AWARDED APPELLATE 
FEES WITHOUT CONSIDERING NEED AND ABILITY TO PAY. 
 
 The Former Husband sought review of an order and judgment awarding appellate 
attorney's fees and costs to the Former Wife pursuant to the appellant court's earlier opinion 
affirming the trial court's final judgment in the parties' dissolution of marriage case and order 
conditionally granting and remanding the Former Wife's motion for appellate attorney's fees. The 
District Court held: 
 1. "[The Former Husband]'s motion is well taken; the trial court's order awarded [the 
Former Wife] $63,364.00 in appellate attorney's fees and $4,208.00 for costs without entering 
the findings required by Rosen v. Rosen, 696 So.2d 697, 700 (Fla. 1997), and section 61.16, 
Florida Statutes (2016)." 
 2.  "Our order of December 21, 2016, specified that [the Former Wife]'s motion for 
appellate attorney's fees was 'conditionally granted and remanded to the trial court to fix amount 
pursuant to Rosen v. Rosen, 696 So.2d 697 (Fla. 1997).'   Rosen requires a 'need and ability to 
pay' analysis before an award is made." 
 3.  "'Appellate attorney's fees are awarded on the basis of need and ability to pay in 
family law cases and not on the prevailing party analysis.'" 
 4.  "Section 61.16(1) makes this assessment equally applicable to an award of costs as 
well as appellate attorney's fees, 'unless an appellate party's cause is deemed to be frivolous.' " 
 5.  "Our opinion in this appeal did not deem [the Former Husband]'s arguments to be 
'frivolous.' " 
 6.  "A review of the hearing transcript shows that the trial court believed that this Court's 
December 21, 2016, order only required a determination as to reasonable fee amount." 
 7.  "At the fee and costs hearing, the Former Husband argued that the trial court was 
required under this Court's 'conditional' grant of fees to consider first need and ability to pay, but 
the trial court would not hear argument on the issue as it was under the impression that it was 
only required to fix an amount." 
 8,  "As this Court explained in Randall v. Randall, 930 So.2d 840 (Fla. 3d DCA 2006), 
this Court may either grant appellate attorney's fees and remand for the trial court to assess a 
reasonable fee, or provisionally grant appellate attorney's fees and remand to establish 
entitlement under Rosen, but in either event, the Court's 'order says so.'" 
 9.  "And as the Fourth District Court of Appeal explained in Gerhardt v. Gerhardt, 738 
So.2d 485, 486 (Fla. 4th DCA 1999), reiterating that Court's holding in White v. White, 683 
So.2d 510, 512–13 (Fla. 4th DCA 1996):  '[W]hen we grant a motion for appellate attorney's fees 
founded on section 61.16, we have no way of knowing how great is the need to equalize the 
access to legal services, nor how great is the ability to pay. ... Hence, a blanket grant of a motion 
for appellate attorney's fees under section 61.16 is, unless we expressly say otherwise in the 
order granting the motion, a determination of only whether the matter of appellate fees should be 
further addressed by the trial court. It represents our tentative conclusion that the moving party 
should be given a chance to show that he or she needs help from the adverse party as to some or 
all of the appellate fees reasonably incurred and, if the need is proven, that the paying party has 
the ability to defray some or all of the moving party's fees. We have then concluded preliminarily 
that an apparent, or prima facie, basis for a fee award exists under section 61.16, but that the final 
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award is subject to a determination of need and ability by the trial judge. It is not an 
apportionment decision by us of the moving party's needs or the paying party's ability, any more 
that it represents a decision by us as to the amount of the fees deemed reasonable.’" 
 10.  “As already noted, this Court's December 21, 2016, order states that the attorneys' 
fees are 'conditionally granted' and that the trial court is to fix an amount pursuant to Rosen - 
which itself requires that primary consideration be given to the financial resources of the 
parties." 
 11.  "There was no evidence presented at the fee and costs hearing regarding the financial 
resources of the parties, the Former Wife's need for appellate attorneys' fees, or the Former 
Husband's ability to pay." 
 12.  "The fee and costs order is therefore not supported by competent, substantial 
evidence and constitutes an abuse of the trial court's discretion." 
 13.  "We therefore reverse and remand to the trial court the order and judgment of May 
17, 2017, for consideration under Rosen, section 61.16, and this opinion." 
Viscito v. Viscito, 225 So.3d 959 (Fla. 3d DCA 2017) 
 


Fourth District 


ATTORNEY'S FEES AWARD TO BE REVISITED IN LIGHT OF APPELLATE 
COURT'S REVERSAL OF HUSBAND'S OWNERSHIP OF SHARES OF STOCK AND 
REMAND OF ALIMONY ISSUE. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage. 
Primarily, the Wife contended that the trial court erred by (1) not awarding her permanent 
alimony; (2) failing to classify certain stock as assets in determining support; (3) ordering the 
parties to pay the proceeds of the sale of rental property to a certain non-party creditor; and (4) 
denying her motion for attorney's fees. 
 When the Husband filed for divorce in 2013, the couple had been married for seventeen-
and-a-half years. Both spouses were in their early forties by the time of divorce. Husband was 
the principal source of income throughout the marriage (abetted by the generosity of his parents), 
while Wife was both homemaker and, in the last years of the marriage, a stay-at-home mother. 
There was considerable evidence introduced at trial concerning Husband's various business 
ventures throughout the marriage. At the time of divorce, Husband was a part owner of a 
restaurant. He lived in Brazil with a new girlfriend and their two minor children. The Wife, 
meanwhile, remained in Broward County, Florida, where the couple had lived, taking care of the 
couple's children who were also minors.  Throughout the marriage, the Husband and Wife 
received generous gifts from Husband's parents. In 1999, Husband's father purchased the couple 
a house in California valued at approximately $800,000. The house was later sold. Then, when 
the couple moved to Broward County, Husband's parents again purchased a marital home for the 
couple. Evidence at trial suggested the Broward County home's value was about $650,000 to 
$700,000. The couple also decided to purchase a rental home (hereinafter "rental property"), 
subject to a mortgage. The value of the rental property was about $300,000 to $350,000. When 
Husband could no longer afford to pay the mortgage sometime around 2007 or 2008, his father 
loaned him approximately $260,000 to pay it. 
 Although the couple lived a relatively comfortable life during their marriage, Husband's 
financial affidavits and tax returns demonstrated that lifestyle was due in large part to his father. 
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Husband's latest amended financial affidavit, for 2014, showed that he earned a monthly gross 
income of $6,295. He listed $1,281,300 in total assets, and over $1,035,199 in total liabilities. 
Husband reported that his father gave him a substantial amount of assets, but also testified that 
there were strings attached in the form of great debt. In fact, at trial, the court found that 
Husband's father loaned Husband approximately $1,410,000 over the course of the marriage. On 
his financial affidavit, Husband also claimed he owned contingent assets—shares in a company 
called DSC Holdings Limited—valued at $885,000. Evidence admitted at trial showed the true 
value of these shares to be in excess of one million dollars. As for Wife, she made no income, 
and argued at trial that her monthly reasonable living expenses exceeded $20,000. However, the 
trial court determined that Wife's temporary alimony award, which totaled $2,500 a month and 
included an unspecified amount of rental income from the rental property, was sufficient to cover 
her reasonable living expenses. 
 As to the Wife's request for attorney's fees, the District Court held that the issue of fees 
was to be re-addressed on remand: 
 1.  "We review a decision on a motion for attorney's fees for an abuse of discretion." 
 2.  "'An award of attorney's fees and costs is based on each spouse's respective need and 
ability to pay.'" 
 3.  "In light of our reversal with respect to Husband's ownership of the shares in DSC 
Holdings Limited and our remand of the alimony issue, it is appropriate that we also remand 
Wife's request for Husband to pay her attorney's fees and costs and direct the trial court to revisit 
this issue, making 'specific findings of fact - either at the hearing or in the written judgment -
supporting its determination of entitlement to an award of attorney's fees and the factors that 
justify the specific amount awarded.'" 
Hua v. Tsung, 222 So.3d 584 (Fla. 4th DCA 2017) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN CONSIDERING WIFE'S 
LITIGATION CONDUCT TO LIMIT AWARD OF ATTORNEY'S FEES UNDER 
SECTION 61.16, EVEN THOUGH HUSBAND, WHO BENEFITTED FROM THE 
RULING, OCCUPIED SUPERIOR FINANCIAL POSITION. 
 
 On appeal, the Former Wife contended that the fees she incurred were reasonable based 
on the circumstances of the case. She pointed to the testimony of her trial attorney and fee expert 
that a significant amount of time was spent responding to and dealing with issues created or 
raised by Former Husband. The Fourth District Court of Appeal found: 
 1.  "We review an award of attorney's fees for an abuse of discretion." 
 2.  "Because the trial judge is at ground zero of dissolution litigation, the judge's 
evaluation of the parties' conduct is entitled to deference on appeal." 
 3.  "A trial court 'may from time to time, after considering the financial resources of both 
parties, order a party to pay a reasonable amount for attorney's fees, suit money, and the cost to 
the other party of maintaining or defending any proceeding under this chapter, including 
enforcement and modification proceedings and appeals.'" 
 4.  "'The purpose of this section is to ensure that both parties will have a similar ability to 
obtain competent legal counsel.'" 
 5.  "While '[t]he central inquiry under section 61.16 is whether one spouse has a need for 
fees and the other spouse has the ability to pay them.'" 
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 6.  "Because the legislature 'has given trial judges wide leeway to work equity in chapter 
61 proceedings ... section 61.16 should be liberally- not restrictively - construed to allow 
consideration of any factor necessary to provide justice and ensure equity between the parties.'" 
 7.  "Even before Rosen, this court recognized that '[a] party's financial status should not 
insulate them from the consequences of their conduct within the judicial system.'  We explained 
that while 'the purpose of considering the parties' finances in awarding attorney's fees is to insure 
that both parties are not limited in their ability to receive adequate representation due to disparate 
financial status, this equitable principle must be flexible enough to permit the courts to consider 
cases with special circumstances.'" 
 8.  "It is thus well-established that 'a court may consider all the circumstances 
surrounding the suit in awarding fees under section 61.16.'   That is precisely what the trial court 
here did." 
 9.  "Former Wife's insistence that Former Husband is to blame for her excessive fees 
ignores her own misconduct, which set the tone for the entire litigation." 
 10.  "The purpose of section 61.16 is to ensure that both parties can obtain competent 
representation.  It does not enable a party to engage in misconduct, rack up a massive amount of 
fees, and then force the other party to pay merely because they have the means to do so." 
 11.  "The trial court did not abuse its discretion in awarding Former Wife only a portion 
of the fees she sought. There was ample evidence to support this determination of fees and 
costs." 
Rosaler v. Rosaler, 226 So3d 911 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN AWARDING ATTORNEY'S FEES TO WIFE WITHOUT 
ADDRESSING HUSBAND'S ABILITY TO PAY AND WITHOUT EVIDENCE TO 
SUPPORT PART OF THE FEES AWARDED. 
 
 In its final judgment, the court ordered the Former Husband to pay the Former Wife's 
Former counsel $7,501 in attorney's fees, in monthly payments of $300. The Former Husband 
argued on appeal that the trial court erred in awarding the Former Wife $7,501 in attorney's fees. 
The Former Husband filed a motion for rehearing, asserting the same arguments he thereafter 
made on appeal.  The trial court summarily denied the motion and this appeal followed. The 
Fourth District Court of Appeal found: 
 1.  "'The standard of review of an award of attorneys' fees is abuse of discretion.' " 
 2.  "The award must be supported by competent, substantial evidence." 
 3.  "Former Husband first argues on appeal that the trial court erred for three reasons in 
awarding $7,501 in attorney's fees to Former Wife's Former counsel.  We find merit in all of his 
arguments." 
 4.  "First, the trial court failed to address Former Husband's ability to pay the fees award." 
 5.  "Section 61.16(1), Florida Statutes (2016), requires the trial court to 'consider the 
financial resources of both parties' when ordering attorney's fees.  This means that '[w]hen 
determining entitlement to attorney's fees and costs in a dissolution of marriage proceeding, in 
order "to ensure that both parties have similar access to competent legal counsel, the trial court 
must look to each spouse's need for suit money versus each spouse's respective ability to pay.”'" 
 6.  "Here, the trial court noted in its final judgment that Former Husband's net monthly 
income was $7,419.09, and that his gross monthly expenses were $6,168.56.  Elsewhere, the trial 
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court also ordered Former Husband to pay a monthly $2,000 equalizing payment to Former 
Wife." 
 7.  "It is unclear how Former Husband, who only has $1,250.53 remaining each month as 
surplus after subtracting his gross monthly expenses from his net monthly income, could pay the 
attorney's fees award on top of the equalizing payment." 
 8.  "Like in [an earlier case], 'the trial court found the Former Wife was in need of 
attorney's fees, but did not make a finding as to the Former Husband's ability to pay. We 
therefore reverse the judgment on this issue and remand the case to the trial court to make the 
requisite written findings.'" 
 9.  "Second, there was also no evidence to support part of the fees award.  We begin by 
noting that Former Husband never argued below that there was insufficient evidence to support 
the award.  However, he did so on appeal, and could raise this issue at this stage of the case 
pursuant to Florida Rule of Civil Procedure 1.530(e)." 
 10.  "At trial, there was competent, substantial evidence supporting $595 of the $7,501 in 
attorney's fees Former Wife sought: the billing statement detailing 1.70 fee hours at a $350/hour 
rate.  However, the statement did not provide any information regarding why Former Wife's 
counsel charged an additional $6,749.71 in fees.  Without any evidence for this portion of the 
fees, we remand for an additional hearing to allow Former Wife the opportunity to present 
evidence for it." 
 11.  "Third, although we find the trial court erred in awarding the fees because it failed to 
calculate them by using the lodestar method, Former Husband did not preserve the issue on 
appeal.  However, because we are remanding for a new hearing on fees, we take the opportunity 
to advise the trial court to include a lodestar calculation in its new order should it again decide to 
award fees." 
 12.  "As we have explained, '[i]t is well-settled that an award of attorney's fees must ... 
contain express findings regarding the number of hours reasonably expended and a reasonable 
hourly rate for the type of litigation involved.'" 
 13.  "[W]e reverse the award of attorney's fees because the trial court failed to find that 
Former Husband had an actual ability to pay the fees, and because there was no competent, 
substantial evidence for part of their amount." 
Smith v. Smith, 226 So.3d 948 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT ABUSED ITS DISCRETION IN ORDERING WIFE TO PAY $5000 IN 
ATTORNEY'S FEES TO FORMER HUSBAND WITHOUT MAKING FINDINGS AS TO 
REASONABLE HOURLY RATE AND REASONABLE NUMBER OF HOURS 
EXPENDED. 
 
 The Former Wife contended on appeal that the trial court abused its discretion in ordering 
her to pay $5000 in attorney's fees to Former Husband. The appellate court found: 
 1.  "The standard for the trial court's award of attorney's fees in a dissolution action first 
depends upon the financial need of the requesting party and the financial ability to pay of the 
other party." 
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 2.  "Moreover, if the trial court finds that an entitlement to an award of attorney's fees has 
been established based upon the need and the ability to pay, the court must then make factual 
findings that justify the specific amount of fees awarded." 
 3.  "The trial court made no findings as to a reasonable hourly rate for Former Husband's 
attorney's services nor a reasonable number of hours for the attorney to have expended in 
representing Former Husband." 
 4.  “The only basis provided by the court in its final judgment for this award is that 
Former Husband testified that he owes his attorney $5000 for taking this case to trial and asked 
that Former Wife be required to pay these fees." 
 5.  "However, simply awarding the amount charged by an attorney without additional 
findings of fact is improper and an abuse of discretion." 
 6.  "On remand, after first addressing alimony, if the trial court thereafter finds that 
Former Husband is entitled to an award of attorney's fees, then it must also make the required 
factual findings to support the amount of the attorney fee award." 
Brady v. Brady, 229 So. 3d 892 (Fla. 5th DCA 2017) 
 


B.  Basis for Requiring Other Party to Pay: Sanctions 


 
First District 


 
TRIAL COURT'S AWARD OF ATTORNEY'S FEES TO FORMER WIFE FOR FIRST 
APPEAL AND ALL POST-REMAND PROCEEDINGS IS REVERSED WHERE 
AWARD WAS BASED ON IMPUTED INCOME DECISION WHICH APPELLATE 
COURT REVERSED; TRIAL COURT ERRED IN FAILING TO DIFFERENTIATE 
FEES INCURRED FROM VEXATIOUS CONDUCT AND APPROPRIATE FEES 
INCURRED. 
 
 The Former Husband appealed from the order entered by the trial court on remand from 
an earlier appeal, arguing the trial court erred in ordering him to pay all of the Former Wife's 
attorney's fees for the first appeal and all post-remand proceedings. The First District Court of 
Appeal found: 
 1.  "Because the trial court's attorney-fee award was based on imputed income that we 
have reversed, the award cannot stand." 
 2.  "We note also that the Former Husband obtained relief on the merits in the first appeal 
and again in this appeal, which must be taken into account." 
 3.  "In addition, the trial court failed to make findings of fact distinguishing between costs 
of litigation attributable to improper vexatious litigation, and costs that would have been incurred 
absent any such inappropriate litigiousness." 
 4.  "An award of fees for inequitable conduct should be rare, and must be supported by 
highly specific findings of fact." 
 5.  "Any such award also must be apportioned between attorney's fees and costs 
attributable to inappropriate conduct and those that would have been incurred in normal 
litigation." 
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 6.  "Finally, the trial court also improperly failed to determine whether the Former 
Husband had the ability to pay the fee award." 
 7.  "On remand, the trial court must make appropriate findings, supported by competent, 
substantial evidence, resolving these issues." 
Broga v. Broga, 227 So.3d 239 (Fla. 1st DCA 2017) 


 
Second District 


 
TRIAL COURT ABUSED DISCRETION IN REQUIRING FORMER WIFE TO PAY 
FORMER HUSBAND'S ATTORNEY'S FEES AND COSTS INCURRED IN POST-
DISSOLUTION PROCEEDING FOR MODIFICATION OF TIMESHARING ON BASIS 
OF INEQUITABLE CONDUCT DOCTRINE WHERE THERE WAS NO FINDING 
THAT FORMER WIFE ACTED IN BAD FAITH, AND FORMER WIFE'S CONDUCT 
DID NOT RISE TO LEVEL OF CONDUCT THAT INEQUITABLE CONDUCT 
DOCTRINE WAS INTENDED TO PUNISH. 
 
 The former wife argued on appeal that a fee award made against her must be reversed 
because the trial court failed to make sufficient findings to justify the award under the 
inequitable conduct doctrine. Regardless of the lack of findings, she contends that her behavior 
in this litigation did not rise to the level warranting application of the inequitable conduct 
doctrine. The District Court of Appeal agreed: 
 1.  "We review an award of attorney's fees ... for abuse of discretion." 
 2.  "'Any determination regarding an appropriate award of attorney's fees in proceedings 
for dissolution of marriage, support, or child custody begins with section 61.16, Florida Statutes.  
'Under this scheme, the financial resources of the parties are the primary factor to be considered. 
However, other relevant circumstances to be considered include factors such as the scope and 
history of the litigation; the duration of the litigation; the merits of the respective positions; 
whether the litigation is brought or maintained primarily to harass (or whether a defense is raised 
mainly to frustrate or stall); and the existence and course of prior or pending litigation.'" 
 3.  "Distinct from this scheme, the trial court also has the inherent authority under the 
inequitable conduct doctrine to award attorney fees as a sanction where one party has exhibited 
egregious conduct or acted in bad faith." 
 4.  "'Such awards are rarely applicable and should be reserved for extreme cases in which 
a party litigates vexatiously and in bad faith.'" 
 5.  "'When a court uses its inherent authority to assess attorney's fees, the court must 
make an express finding of bad faith and include facts justifying the imposition of the award.'" 
 6.  "The trial court must also explicitly apportion the amount of the award that is directly 
related to the attorney fees and costs that the opposing party incurred as a result of the additional 
work caused by the specific bad faith conduct of the other party." 
 7.  "Unlike the scheme under section 61.16, when proceeding under the inequitable 
conduct doctrine the trial court does not need to make an express finding of need and ability to 
pay." 
 8.  "Although the trial court did not explicitly state the basis for its award, it is evident 
that the court awarded the fees under the inequitable conduct doctrine." 
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 9.  "For instance, the trial court made no mention of section 61.16 in the portion of the 
order awarding the former husband his fees and costs, nor did it make any findings regarding 
need and ability to pay." 
 10.  "The trial court also found several cases discussing the inequitable conduct doctrine 
'instructive' [and] many of the trial court's findings suggest that it was proceeding under the 
inequitable conduct doctrine:  'The Court specifically finds that this entire case, since it began at 
the Former Husband's relocation on January 9, 2013, was made necessary by the Former Wife's 
conduct, her actions, and her life choices.... [T]he Court specifically finds a pattern of excessive, 
expensive, and needless litigation.... [T]he Court finds that the Former Wife's actions have been 
abusive of the judicial system, not of taking up this Court's time, but to the two years of the 
parties' respective lives and that of their young son.’" 
 11.  "Having identified the trial court's basis for the award, we conclude that the trial 
court failed to make the specific findings to justify the award under the inequitable conduct 
doctrine." 
 12.  "Nowhere in the order did the trial court make a finding that the former wife acted in 
bad faith…..  On the contrary, the trial court found that it did not know why the former wife 
litigated the case: 'The Court does not know why [the former wife] has kept up the litigation and 
can only suppose that it may be in some manner related to the mental problems or perhaps it is 
just an obstinate refusal to appreciate that she is not a good person to parent the parties' child.'" 
 13.  "And with the exception of a finding relating to additional work caused by the former 
wife's 'apparent decision to remain un- or under-employed,' the court failed to adequately 
describe how any specific misconduct caused additional work." 
 14.  "In essence, the trial court determined that all of the former husband's second 
attorney's work in this case constituted additional work caused by the former wife's 'conduct, her 
actions, and her life choices.' " 
 15.  "The trial court's blanket finding simply lacks the 'high degree of specificity' required 
by Moakley." 
 16.  "Apart from the lack of findings, the fee award constitutes an abuse of discretion 
because the former wife's conduct in this case does not rise to the level of conduct that the 
inequitable conduct doctrine was intended to punish." 
 17.  "The trial court found that '[i]f the Former Wife, when the Former Husband came 
back into town, had agreed to a 50/50 time-sharing arrangement, an agreement would have been 
prepared for about a thousand dollars and the matter would be over.'" 
 18.  "But the former wife's refusal to accede to the former husband's request for increased 
timesharing out of court does not constitute bad faith or vexatious litigation and the former wife 
cannot be ordered to pay the former husband's fees and costs simply because she refused to settle 
the case." 
 19.  "Accordingly, we affirm the denial of attorney fees and costs to the former wife and 
reverse the award of attorney fees and costs to the former husband." 
Myrick v. Myrick, 214 So.3d 769 (Fla. 2d DCA 2017) 
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ALTHOUGH TRIAL COURT'S JUDGMENT AWARDING ATTORNEY'S FEES AND 
COSTS TO FORMER HUSBAND WAS SUPPORTED BY OBSERVATION THAT 
FORMER WIFE'S PURSUIT OF HER CLAIMS WAS COMPLETELY WITHOUT 
MERIT AND UNJUSTIFIED, JUDGMENT WAS DEFICIENT FOR FAILURE TO 
DESCRIBE WHAT LEGAL BASIS SUPPORTED THE AWARD 
 
 Previously in this case – in 2004 - the Second District Court of Appeal reversed part of 
the circuit court's equitable distribution and retroactive alimony award in a final judgment of 
dissolution of marriage and remanded the case for further proceedings so that the circuit court 
could fashion an appropriate adjustment. For whatever reason, the parties chose not to pursue the 
matter further in the circuit court for more than a decade. In 2014 and 2015, however, the 
litigants brought the dispute back before the court, seeking an accounting of all the payments and 
transactions that had transpired which they contended should be considered in the wake of the 
appellate court's 2004 opinion and remand. On August 30, 2016, after the conclusion of 
evidentiary hearings in which the parties presented numerous financial documents and the 
testimony of accountants, the circuit court entered a final judgment. The final judgment 
incorporated findings from a prior omnibus order and money judgment that had been entered on 
October 5, 2015. Among its findings, the circuit court's final judgment awarded $94,482.25 of 
attorney's fees and costs to the Former Husband. The Former Wife appealed and the Second 
District Court found: 
 1.  "From our review of the record, we find no error in the court's factual determinations, 
including its conclusion that the attorney's fees and costs the Former Wife incurred after a 
December 1, 2014, meeting between the parties' respective accountants were not reasonable." 
 2.  "We also agree with the circuit court's observation in the final judgment that the 
Former Wife's 'pursuit of her claims [was] completely without merit, unjustified[,] and caused 
attorney's fees and costs for [the] Former Husband that should not have been incurred.' " 
 3.  "What we find problematic is that the final judgment never described what legal basis 
supported an attorney's fee award in favor of the Former Husband, whether it might be section 
61.16, Florida Statutes (2016), Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), or the court's 'inherent 
authority' to sanction egregious conduct or bad faith litigation." 
 4.  "Although otherwise thorough and detailed, the final judgment is silent on this point." 
 5.  "In his briefing and at oral argument, the Former Husband disclaimed inherent 
authority as a basis for the circuit court's ruling, instead arguing that we should simply construe 
the circuit court's findings within the framework of section 61.16(1) and Rosen." 
 6.  "We are prevented from doing so, however, because the final judgment included 
findings that the Former Wife was entitled to have her attorney's fees paid for by the Former 
Husband (up to December 1, 2014), and that the Former Husband had an ability to pay those fees 
for her.  Those findings preclude premising a fee award to the Former Husband under section 
61.16 and Rosen." 
 7.  "Were we to categorize the final judgment's fee award as an exercise of inherent 
authority  - which, again, the Former Husband does not believe we should do - we would still be 
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constrained to reverse that part of the judgment, as the disputed accounting issues concerning 
credits and payments between these litigants do not present the kind of 'extreme case' that would 
give rise to this 'rarely applicable' common law sanction." 
 8.  "Accordingly, we must reverse the portion of the final judgment that awards the 
Former Husband his attorney's fees from the Former Wife." 
 Cleary v. Cleary, 42 FLW D2361 (Fla. 2d DCA 2017) 
 


Third District 
 


Fourth District 
 


Fifth District 
 
 


C.  Standard for Award/Amount 


 
First District 


Second District 


Third District 
 


Fourth District 


Fifth District 
 
 


D.  Enforcement and Liens 


 
First District 


Second District 


Third District 


Fourth District 


WHERE THERE WAS A WRITTEN LEGAL REPRESENTATION AGREEMENT 
PROVIDING FOR A CHARGING LIEN BETWEEN HUSBAND AND HIS ATTORNEY, 
AND HUSBAND WAS AWARDED A SHARE OF THE MARITAL ASSETS, TRIAL 
COURT ERRED IN DENYING LAW FIRM'S CHARGING LIEN. 
  
 After a final judgment was entered, the law firm for the husband moved for a charging 
lien, pursuant to a representation agreement between the law firm and the husband. The trial 
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court denied the motion. The Fourth District Court of Appeal found this was error and reversed, 
holding: 
 1.  "'We review trial court orders on attorney's fees for an abuse of discretion. We have 
de novo review however of the trial court's interpretation of law.'" 
 2.  "'The charging lien is an equitable right to have costs and fees due an attorney for 
services in the suit secured to him in the judgment or recovery in that particular suit. It serves to 
protect the rights of the attorney.’" 
 3.  "There are four requirements for a charging lien: '(1) an express or implied contract 
between attorney and client; (2) an express or implied understanding for payment f attorney's 
fees out of the recovery; (3) either an avoidance of payment or a dispute as to the amount of fees; 
and (4) timely notice.'" 
 4.  "Further, '[i]t is not enough to support the imposition of a charging lien that an 
attorney has provided his services; the services, must, in addition, produce a positive judgment or 
settlement for the client, since the lien will attach only to the tangible fruits of the services.'" 
 5.  "Where all of the requirements of a charging lien have been alleged and proved, a 
charging lien may be pursued in a dissolution action." 
 6.  "Here, there was a written legal representation agreement providing for a charging 
lien and the husband was awarded a share of marital assets." 
 7.  "The trial court's justification for denying the law firm's charging lien has no basis 
in well-established case law." 
 8  "In fact, our courts recognize that a charging lien may attach to assets awarded in 
equitable distribution." 
 9.  "Accordingly, we reverse and remand for further proceedings." 
Menz & Battista, PL v. Ramos, 214 So.3d 698 (Fla. 4th DCA 2017) 
 


Fifth District 
 


E.  Judgment 


 
First District 


Second District 


APPARENT CONFLICT IN ATTORNEY'S FEES PROVISIONS IN FINAL 
JUDGMENT MUST BE CORRECTED OR CLARIFIED ON REMAND. 
 
 The former wife challenged the final judgment of dissolution of marriage contending that 
the trial court erred in awarding the former husband $2,100 in attorney's fees without considering 
the parties' financial positions, the former husband's need for fees, and the former wife's ability 
to pay. The former wife also argued that the trial court's findings as to the amount of attorney's 
fees were insufficient. The Second District Court of Appeal affirmed because there are no 
transcripts of the proceedings below and the former wife failed to submit a statement of the 
evidence. However, the Second District Court of Appeal remanded for clarification, holding: 
 1.  "'The appellant has the burden of providing a proper record to the reviewing court, and 
the failure to do so is 'usually fatal' to the appellant's claims.'" 
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 2.  "In the absence of a record of the lower court proceedings, this court is precluded from 
reviewing the factual or legal basis for the trial court's decisions regarding the tax refund, water 
bills, boat loan, past medical and child care expenses, and parental responsibility and decision 
making." 
 3.  "'[W]e will only reverse where the error appears on the face of the judgment.'" 
 4.  "Having determined that there are no so such errors, we affirm these issues. " 
 5.  "Regarding the award of attorney's fees, paragraph 13 of the final judgment includes a 
finding that the former husband was entitled to recover his attorney's fees from the former wife 
for causing unnecessary litigation:  ‘[The former husband] is claiming attorney fees due to 
unnecessary litigation caused by [the former wife]. This case initially went to trial on October 
15, 2015[,] during which the parties announced they had reached complete agreement. [The 
former husband's] attorney drafted a proposed judgment which [the former wife] refused to agree 
to. As a result, the trial had to be reset. [The former husband] is entitled to recover his attorney 
fees incurred as a result of [the former wife's] actions. The amount of seven hours of attorney 
time at $300.00 per hour is reasonable.’" 
 6.  "The former wife contends that the trial court erred in awarding the former husband 
$2100 in attorney's fees without considering the parties' financial positions, the former husband's 
need for fees, and the former wife's ability to pay fees." 
 7.  "While an award of attorney's fees in a dissolution proceeding pursuant to section 
61.16 and Rosen requires specific findings of fact to support the trial court's entitlement 
determination, such findings may be made in the written final judgment or at the hearing." 
 8.  "In the absence of a hearing transcript, we cannot say that the trial court erred in this 
regard." 
 9.  "The former wife also asserts that the trial court's findings as to the amount of the 
attorney's fees awarded are insufficient under Florida Patient's Compensation Fund v. Rowe, 472 
So.2d 1145, 1150 (Fla. 1985)." 
 10.  "She claims that the final judgment 'simply indicates that the amounts are 
reasonable.'" 
 11.  "'[A]n award of attorney's fees without adequate findings justifying the amount of the 
award is reversible even where the appellant has provided an inadequate record of the trial court 
proceedings.'" 
 12.  "Contrary to the former wife's assertion, the trial court did comply with Rowe as it 
made specific findings as to the reasonable number of hours of 'attorney time' expended and the 
reasonable hourly rate for the 'attorney time.'” 
 13.  "While the former wife's contentions regarding paragraph 13 of the final judgment 
are unavailing, we do recognize an apparent conflict between paragraph 13 and a second 
attorney's fees provision found in the final judgment." 
 14.  "Paragraph E of the final judgment provides that '[e]ach party shall pay their own 
attorney's fees.' " 
 15.  "In response to the former wife's assertions of error as to paragraph 13 of the final 
judgment, the former husband cites paragraph E and argues that the trial court ordered the parties 
to pay their own attorney's fees." 
 16.  "Based on the limited record before us it is not clear whether one of the attorney's 
fees provisions in the final judgment controls such that the other was included in error or whether 
the trial court meant for them to be read together such that the former wife would be responsible 
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for the fees incurred by the former husband following her refusal to agree to the former 
husband's proposed judgment." 
 17.  "Therefore, the attorney's fees provisions need to be clarified or corrected on 
remand.” 
Frezza v. Frezza, 216 So.3d 758 (Fla. 2d DCA 2017) 
 


Third District 


ATTORNEY'S FEE AWARD REVERSED BASED UPON ABSENCE OF FACTUAL 
FINDINGS AS TO NEED AND ABILITY TO PAY AND OTHER REQUIRED 
FACTORS. 
 
 Although the appellate court affirmed the award of attorney's fees to the Former Wife 
despite the Former Husband's waiver argument, the Court further held: 
 1.  "The next question is whether the Former Wife is entitled to such fees and, if so, the 
amount." 
 2.  .  "The standard for the trial court's award of attorney's fees in a dissolution action first 
depends upon the financial need of the requesting party and the financial ability to pay of the 
other party." 
 3.  "After making that determination, the trial court then must determine whether the fees 
requested are reasonable." 
 4.  "In determining the reasonableness of attorney's fee, courts should consider the 
following factors: (1) the time and labor required, the novelty and difficulty of the issues, and the 
legal skill required; (2) the likelihood that the representation will preclude other employment by 
the lawyer; (3) the customary fee; (4) the result obtained; (5) the time limitations imposed by the 
client or circumstances; (6) the nature and length of the professional relationship with the client; 
(7) the experience, reputation and ability of the lawyers; and (8) whether the fee is fixed or 
contingent." 
 5.  "'Where there is nothing in the trial court's order that allows the appellate court to 
discern whether any of the above factors were considered in determining a reasonable attorney's 
fee, a fee award simply taking the amount charged by the attorney and determining it to be 
reasonable is improper and an abuse of discretion.'" 
 6.  "'[T]he trial court must make specific factual findings - either at the hearing or in the 
written judgment - supporting its determination of entitlement to an award of attorney's fees.'" 
 7.  "And 'if the trial court determines that there is an entitlement to fees, the court must 
"set forth findings regarding the factors that justify the specific amount awarded.'" 
 8.  "The absence of factual findings in this record as to the parties' need and ability to 
pay, and reasonableness of fees makes it impossible for us to review the propriety of the trial 
court's award of fees." 
 9.  "Therefore, we remand solely for the trial court to apply the necessary analysis and 
make the required written findings of the parties' needs, ability to pay, reasonableness of fees, 
and factors justifying the attorney's fees requested." 
Ortiz v. Ortiz, 227 So.3d 730 (Fla. 3d DCA 2017) 


 







  100 


Fourth District 
 


TRIAL COURT ERRED IN FAILING TO ADDRESS PARTIES' RESPECTIVE 
REQUESTS FOR ATTORNEY'S FEES AND COSTS BY MAKING SPECIFIC 
FINDINGS 
 
 The former wife appealed from a final judgment of dissolution awarding her exclusive 
use and possession of the marital home, but leaving title in the name of both parties. She argues 
that the court erred in failing to award her attorney's fees and costs. 
 1.  "The final judgment is … silent on the issue of attorney's fees." 
 2.  "'The standard for awarding attorney's fees in dissolution cases is the financial need of 
the requesting party and the financial ability of the other party to pay.'" 
 3.  "Section 61.16(1), Florida Statutes, provides that a trial court 'may from time to time, 
after considering the financial resources of both parties, order a party to pay a reasonable 
amount for attorney's fees.'" 
 4.  "Here, the trial court tacitly denied the requests for attorney's fees and costs."   
 5.  "Both parties requested fees, but the judgment does not address the issue." 
 6.  "The court should have addressed the issue by making 'specific findings of fact--either 
at the hearing or in the written judgment--supporting its determination of entitlement [or lack of 
entitlement] to an award of attorney's fees.'" 
Morgan v. Morgan, 213 So.3d 378 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN AWARDING ATTORNEY'S FEES TO WIFE WITHOUT 
ADDRESSING HUSBAND'S ABILITY TO PAY AND WITHOUT EVIDENCE TO 
SUPPORT PART OF THE FEES AWARDED. 
 
 In its final judgment, the court ordered the Former Husband to pay the Former Wife's 
Former counsel $7,501 in attorney's fees, in monthly payments of $300. The Former Husband 
argued on appeal that the trial court erred in awarding the Former Wife $7,501 in attorney's fees. 
The Former Husband filed a motion for rehearing, asserting the same arguments he thereafter 
made on appeal.  The trial court summarily denied the motion and this appeal followed. The 
Fourth District Court of Appeal found: 
 1.  "'The standard of review of an award of attorneys' fees is abuse of discretion.' " 
 2.  "The award must be supported by competent, substantial evidence." 
 3.  "Former Husband first argues on appeal that the trial court erred for three reasons in 
awarding $7,501 in attorney's fees to Former Wife's Former counsel.  We find merit in all of his 
arguments." 
 4.  "First, the trial court failed to address Former Husband's ability to pay the fees award." 
 5.  "Section 61.16(1), Florida Statutes (2016), requires the trial court to 'consider the 
financial resources of both parties' when ordering attorney's fees.  This means that '[w]hen 
determining entitlement to attorney's fees and costs in a dissolution of marriage proceeding, in 
order "to ensure that both parties have similar access to competent legal counsel, the trial court 
must look to each spouse's need for suit money versus each spouse's respective ability to pay.'" 
 6.  "Here, the trial court noted in its final judgment that Former Husband's net monthly 
income was $7,419.09, and that his gross monthly expenses were $6,168.56.  Elsewhere, the trial 
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court also ordered Former Husband to pay a monthly $2,000 equalizing payment to Former 
Wife." 
 7.  "It is unclear how Former Husband, who only has $1,250.53 remaining each month as 
surplus after subtracting his gross monthly expenses from his net monthly income, could pay the 
attorney's fees award on top of the equalizing payment." 
 8.  "Like in [an earlier case], 'the trial court found the Former Wife was in need of 
attorney's fees, but did not make a finding as to the Former Husband's ability to pay. We 
therefore reverse the judgment on this issue and remand the case to the trial court to make the 
requisite written findings.'" 
 9.  "Second, there was also no evidence to support part of the fees award.  We begin by 
noting that Former Husband never argued below that there was insufficient evidence to support 
the award.  However, he did so on appeal, and could raise this issue at this stage of the case 
pursuant to Florida Rule of Civil Procedure 1.530(e)." 
 10.  "At trial, there was competent, substantial evidence supporting $595 of the $7,501 in 
attorney's fees Former Wife sought: the billing statement detailing 1.70 fee hours at a $350/hour 
rate.  However, the statement did not provide any information regarding why Former Wife's 
counsel charged an additional $6,749.71 in fees.  Without any evidence for this portion of the 
fees, we remand for an additional hearing to allow Former Wife the opportunity to present 
evidence for it." 
 11.  "Third, although we find the trial court erred in awarding the fees because it failed to 
calculate them by using the lodestar method, Former Husband did not preserve the issue on 
appeal.  However, because we are remanding for a new hearing on fees, we take the opportunity 
to advise the trial court to include a lodestar calculation in its new order should it again decide to 
award fees." 
 12.  "As we have explained, '[i]t is well-settled that an award of attorney's fees must ... 
contain express findings regarding the number of hours reasonably expended and a reasonable 
hourly rate for the type of litigation involved.'" 
 13.  "[W]e reverse the award of attorney's fees because the trial court failed to find that 
Former Husband had an actual ability to pay the fees, and because there was no competent, 
substantial evidence for part of their amount." 
Smith v. Smith, 226 So.3d 948 (Fla. 4th DCA 2017) 
 
CLAIM THAT TRIAL COURT ERRED BY AWARDING ATTORNEY'S FEES TO 
PLAINTIFF WITHOUT ELICITING TESTIMONY OF INDEPENDENT EXPERT WAS 
NOT PRESERVED FOR APPEAL BY TIMELY CONTEMPORANEOUS OBJECTION 
AT FEE HEARING. 
 
 Appellant was the attorney for the Appellee's former wife in their dissolution of marriage 
proceeding. Because of unpaid attorney's fees owed under a contract with Appellee's Former 
Wife, the Appellant filed a notice of charging lien asserting an interest in the Former Wife's two 
homes. However, as part of the marital settlement agreement, Appellee received one of the listed 
properties.  When Appellee sought to sell that property, he learned of the lien and sent a letter to 
Appellant demanding a release, to no avail. The Appellee subsequently filed a motion to release 
the lien and award sanctions. The trial court held a hearing at which Appellee's counsel testified 
regarding the amount of attorney's fees he incurred in the effort to have the lien removed. 
Counsel submitted an affidavit detailing his hourly rate, the number of hours worked, and the 
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type of work he had done. The trial court granted Appellee's motion, and ordered Appellant to 
release the charging lien and to pay Appellee $5,146.50 in attorney's fees. Afterwards, Appellant 
submitted a motion for rehearing that was denied. This appeal followed and the Fourth District 
Court of Appeal found: 
 1.  "The standard of review of an award of attorneys' fees is abuse of discretion….The 
award must be supported by competent, substantial evidence." 
 2.  "Appellant first argues that the trial court's award of attorney's fees was erroneous 
given that Appellee 'failed to present any independent expert testimony regarding the 
reasonableness of the attorney's fees being sought despite the well-established legal requirement 
to do so.  We need not consider the merits of Appellant's argument, as it was unpreserved." 
 3.  "Appellant failed to make a timely, contemporaneous objection at the fee hearing 
regarding Appellee's failure to provide independent expert testimony." 
 4.  "Even if the issue had been preserved, Section 61.16(1), Florida Statutes (2016), 
appears to control, given the nature of the underlying case from which this award of attorney's 
fees stems.  Under that statute, '[a]n application for attorney's fees, suit money, or costs, whether 
temporary or otherwise, shall not require corroborating expert testimony in order to support an 
award under this chapter.'" 
 5.  "Although we affirm the first issue, we reverse the second.  As both parties correctly 
recognize, the trial court erred by failing to expressly apply the lodestar method when calculating 
the amount of attorney's fees in its order." 
 6.  "'It is well-settled that an award of attorney's fees must ... contain express findings 
regarding the number of hours reasonably expended and a reasonable hourly rate for the type of 
litigation involved.'" 
Klein v. Roman, 226 So.3d 955 (Fla. 4th DCA 2017)  
 


Fifth District 
 


F.  Jurisdiction 


 
First District 


Second District 


Third District 


HUSBAND'S CONTENTION IN MOTION FOR RECONSIDERATION THAT 
PURSUANT TO MEDIATED SETTLEMENT AGREEMENT, WIFE HAD WAIVED 
ANY CLAIM TO ATTORNEY'S FEES FOR THE ENTIRE LITIGATION, TRIAL 
COURT PROPERLY FOUND WIFE DID NOT WAIVE HER CLAIM FOR 
STATUTORY PRE-DISSOLUTION ATTORNEY'S FEES. 
 
 The Former Husband contended that the Final Judgment of Dissolution of Marriage 
erroneously awarded the Former Wife prejudgment attorney's fees. Prior to the final dissolution 
hearing, the parties entered into a Mediated Settlement Agreement ("Partial Agreement") solely 
settling issues concerning the minor child. The Agreement specified, "Parties hereby agree to 
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reserve on any issues not specifically addressed herein." It further indicated "Each party shall be 
responsible for his/her own attorney's fees and/or costs associated with the present litigation." 
The Former Husband argued for the first time during his motion for reconsideration below that 
pursuant to that language the Former Wife had waived any claim to any attorney fees for the 
entire litigation. The Former Husband appeals from an order denying his motion for 
reconsideration of the trial court's award of the Former Wife's statutory pre-judgment attorney's 
fees. The Third District Court of Appeal found: 
 1.  "The trial court correctly rejected this argument.  Parties to a marriage cannot contract 
away or waive temporary support and attorney's fees before a final judgment is entered." 
 2.  "We therefore affirm the trial court's order that the Former Wife did not waive her 
claim for statutory pre-dissolution attorney's fees." 
Ortiz v. Ortiz, 227 So.3d 730 (Fla. 3d DCA 2017) 


 
Fourth District 


TRIAL COURT ERRED IN FAILING TO RESERVE JURISDICTION IN FINAL 
ORDER TO CONSIDER FORMER WIFE'S ENTITLEMENT TO ATTORNEY'S FEES 
WHERE ATTORNEY'S FEES WAS ONE OF THE FORMS OF RELIEF SOUGHT BY 
WIFE IN HER VERIFIED MOTION FOR CONTEMPT, TRIAL COURT HAD 
ORALLY EXPRESSED INTENTION TO RESERVE RULING ON THIS ISSUE, AND 
PARTIES DID NOT OBJECT TO THE RESERVATION -- ORDER DETERMINING 
FORMER HUSBAND'S ENTITLEMENT TO FEES BUT NOT DETERMINING 
AMOUNT NOT ADDRESSED ON APPEAL. 
 
 The former wife challenges two orders entered in post-dissolution proceedings in favor of 
the former husband. The District Court held: 
 1.  "First, the trial court erred in failing to reserve jurisdiction in the final order to 
consider the former wife's entitlement to attorney's fees." 
 2.  "The former wife filed a verified motion seeking to have the former husband held in 
contempt, among numerous other requested forms of relief, including attorney's fees." 
 3.  "At the hearing on the motion, the trial court clearly indicated that it was reserving 
ruling on attorney's fees until a later date and after another hearing." 
 4.  "However, the trial court entered an order denying the former wife's motion without 
reserving jurisdiction to consider attorney's fees." 
 5.  "Such an omission was erroneous where the trial court expressed an intention to 
reserve ruling and the parties did not object to the reservation." 
 6.  "Consequently, we remand for a hearing on whether the former wife is entitled to an 
award of attorney's fees.” 
 7.  "Next, we decline to address the portion of the other order on appeal determining the 
former husband's entitlement to attorney's fees because the order does not determine an amount 
of fees." 
Singer v. Singer, 211 So.3d 154 (Fla. 4th DCA 2017) 
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SECTION 742.045, WHICH PERMITS AWARD OF ATTORNEY'S FEES INCURRED 
IN MAINTAINING OR DEFENDING "ANY PROCEEDING UNDER THIS CHAPTER," 
INCLUDES APPELLATE PROCEEDING NECESSARY TO MAINTAIN OR DEFEND 
AN ACTION UNDER THE CHAPTER. 
 
 The appellee moved for attorney's fees in this paternity action. The Fourth District Court 
of Appeal found: 
 1.  "We grant the appellee's motion, and as fashioned below, we recede from Gilbertson 
v. Boggs, 743 So. 2d 123 (Fla. 4th DCA 1999)." 
 2.  "We now apply the plain meaning of the first sentence of section 742.045, Florida 
Statutes (2016), which has remained identically worded for more than 25 years." 
 3.  "The statute was and remains unambiguous and, in fact, is crystal clear." 
 4.  "This court has neither the function nor prerogative to speculate on--or engage in--
construction of a statute that continues to convey an unequivocal meaning." 
 5.  "Since 1991, section 742.045, in pertinent part, has been straightforward: 'The court 
may from time to time, after considering the financial resources of both parties, order a party to 
pay a reasonable amount for attorney's fees, suit money, and the cost to the other party of 
maintaining or defending any proceeding under this chapter, including enforcement and 
modification proceedings.'" 
 6.  "The statute allows for the award of attorney's fees in 'any proceeding under this 
chapter.' " 
 7.  "It is axiomatic that this would include any appellate proceedings necessary to 
maintain or defend an action under the chapter." 
 8.  "Gilbertson did not consider the statutory context or the history of the statute in 
determining that it did not authorize attorney's fees on appeal." 
 9.  "Instead, it wrongly concluded that because the Legislature later enacted a specific 
inclusion of appellate attorney's fees in section 61.16, Florida Statutes, it must have impliedly 
rejected such an inclusion of appellate fees in section 742.045." 
 10.  "It relied solely on Starkey v. Linn… which in a footnote stated that the statute did 
not authorize attorney's fees by comparing it to the then current version of section 61.16 which 
included a specific reference to appellate attorney's fees: 'It is almost identical to section 61.16, 
but for the conspicuous absence of authority to award appellate fees.'" 
 11.  "Reliance on that footnote led us to the wrong conclusion." 
 12. "We thus recede from Gilbertson and grant attorney's fees to the appellee, 
conditioned upon a showing of need and ability to pay, and remand for the trial court to make 
that determination, as well as the amount of a reasonable fee, should need and ability be 
established." 
 13.  "We also certify conflict with Starkey." 
Beckford v. Drogan, 216 So.3d 1 (Fla. 4th DCA 2017) 
 


Fifth District 
 


G.  Temporary  


 
First District 
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Second District 


Third District 


Fourth District 


Fifth District 
 


H.  Miscellaneous  


 
First District 


ATTORNEY'S FEES AWARD REVERSED IN LIGHT OF REVERSAL OF 
DISTRIBUTION OF MARITAL ASSETS AND CHILD SUPPORT AWARD. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "We review a trial court's award of attorneys' fees in a dissolution of marriage case 
under the abuse of discretion standard." 
 2.  "In dissolution cases, the standard for awarding attorneys' fees is 'the financial need of 
the requesting party factored with the financial ability of the other party to pay.'" 
 3.  "A critical factor for a trial court to consider in awarding fees is the financial situation 
of the parties after the dissolution proceeding has concluded." 
 4.  "Because we are reversing the distribution of marital assets and child support 
allocation made in the final judgment, we must also reverse the award of attorneys' fees." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
 


Second District 
 


AWARD TO WIFE OF ATTORNEY'S FEES INCURRED IN BRINGING MOTION FOR 
INDIRECT CIVIL CONTEMPT AND ENFORCEMENT IS NOT APPEALABLE 
WHERE ORDER FOUND FORMER WIFE ENTITLED TO FEES BUT DID NOT SET 
AMOUNT. 
 
 The Former Husband appealed from the circuit court's order partially granting the Former 
Wife's motion for indirect civil contempt and enforcement. The parties were divorced in 2012 
and as part of those proceedings, the Former Husband agreed to pay one-third of his gross 
income and bonuses to the Former Wife as permanent alimony. In November 2013, the Former 
Wife filed a motion for indirect civil contempt and enforcement in which she alleged that the 
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Former Husband underpaid alimony in 2012 and 2013. Following a hearing, the trial court found 
that the Former Husband owed the Former Wife a total of $8250 in unpaid alimony and found 
that the Former Wife was entitled to attorney's fees for the bringing of her motion. The Former 
Husband filed a motion for rehearing which was subsequently denied. On appeal, he argues that 
the trial court erred in calculating the alimony he owed for 2012 and 2013 and in awarding the 
Former Wife attorney's fees. The Second District Court of Appeal held: 
 1.  "[T]he Former Husband challenges the award of attorney's fees to the Former Wife." 
 2.  "We decline to address this issue because we lack jurisdiction." 
 3.  "The trial court's order found the Former Wife was entitled to attorney's fees but did 
not set an amount." 
 4.  "An order that merely finds entitlement to attorney's fees but does not set an amount is 
a non-final, non-appealable order." 
 5.  "Accordingly, we dismiss the appeal insofar as the Former Husband challenges the 
finding that the Former Wife is entitled to attorney's fees." 
 6.  "Insofar as the Former Husband challenges the award of attorney's fees to the Former 
Wife, the appeal is dismissed." 
Threadgill v. Nishimura, 222 So.3d 633 (Fla. 2d DCA 2017) 


 
Third District 


Fourth District 


TRIAL COURT ERRED IN FAILING TO RESERVE JURISDICTION IN FINAL 
ORDER TO CONSIDER FORMER WIFE'S ENTITLEMENT TO ATTORNEY'S FEES 
WHERE ATTORNEY'S FEES WAS ONE OF THE FORMS OF RELIEF SOUGHT BY 
WIFE IN HER VERIFIED MOTION FOR CONTEMPT, TRIAL COURT HAD 
ORALLY EXPRESSED INTENTION TO RESERVE RULING ON THIS ISSUE, AND 
PARTIES DID NOT OBJECT TO THE RESERVATION -- ORDER DETERMINING 
FORMER HUSBAND'S ENTITLEMENT TO FEES BUT NOT DETERMINING 
AMOUNT NOT ADDRESSED ON APPEAL. 
 
 The former wife challenges two orders entered in post-dissolution proceedings in favor of 
the former husband. The District Court held: 
 1.  "First, the trial court erred in failing to reserve jurisdiction in the final order to 
consider the former wife's entitlement to attorney's fees." 
 2.  "The former wife filed a verified motion seeking to have the former husband held in 
contempt, among numerous other requested forms of relief, including attorney's fees." 
 3.  "At the hearing on the motion, the trial court clearly indicated that it was reserving 
ruling on attorney's fees until a later date and after another hearing." 
 4.  "However, the trial court entered an order denying the former wife's motion without 
reserving jurisdiction to consider attorney's fees." 
 5.  "Such an omission was erroneous where the trial court expressed an intention to 
reserve ruling and the parties did not object to the reservation." 
 6.  "Consequently, we remand for a hearing on whether the former wife is entitled to an 
award of attorney's fees.” 
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 7.  "Next, we decline to address the portion of the other order on appeal determining the 
former husband's entitlement to attorney's fees because the order does not determine an amount 
of fees." 
Singer v. Singer, 211 So.3d 154 (Fla. 4th DCA 2017) 
 
 
FORMER WIFE WHO PREVAILED IN PROCEEDINGS SUPPLEMENTARY 
AGAINST FORMER HUSBAND IS NOT ENTITLED TO AWARD OF APPELLATE 
ATTORNEY'S FEES FROM FORMER HUSBAND'S NEW SPOUSE UNDER 
PROVISIONS OF SECTION 61.16, FLORIDA STATUTES; ALTERNATIVE 
ARGUMENT THAT FORMER WIFE IS ENTITLED TO AWARD FEES FROM 
FORMER HUSBAND'S NEW SPOUSE UNDER SECTION 56.29 WAS WAIVED 
WHERE ARGUMENT WAS NOT RAISED AS BASIS FOR FEE AWARD IN FORMER 
WIFE'S MOTION FOR ATTORNEY'S FEES; APPELLATE COURT'S PRIOR DENIAL 
OF APPELLATE COSTS WAS WITHOUT PREJUDICE TO FORMER WIFE'S RE-
FILING OF MOTION IN CIRCUIT COURT WHERE APPELLATE COURT DID NOT 
SPECIFICALLY STATE OTHERWISE. 
 
 The Former Wife moves for clarification, rehearing, and/or reconsideration of our order 
denying her motion for appellate attorney's fees and costs. We grant the motion for clarification 
and deny the motions for rehearing and reconsideration.  Prior to the disposition of the 
underlying appeal, the Former Wife moved for appellate attorney's fees and costs. She cited to 
section 61.16, Florida Statutes and Florida Rule of Appellate Procedure 9.400 as the basis for her 
entitlement, an entitlement which she made contingent on her prevailing in the appeal. In the 
"Wherefore" clause of her motion, she asked that attorney's fees and costs be taxed against the 
Former Husband's new spouse, not the Former Husband.  At the time we issued our opinion 
reversing the court's order, we also issued a separate order denying her motion for attorney's fees 
and costs. The Former Wife now seeks reconsideration of our order. She argues that, because she 
"is considered the prevailing party in this appeal," and because Rule 9.400(a) "provides that 
appellate costs (and fees) shall be taxed in favor of the prevailing party," she is entitled to 
attorney's fees and costs pursuant to sections 56.29 and 61.16, Florida Statutes (2016). The 
Fourth District Court of Appeal found: 
 1.  "It is true that a party may be entitled to appellate attorney's fees from a Former 
spouse pursuant to section 61.16, Florida Statutes (2016)." 
 2.  "Section 61.16, however, is not a prevailing party fee statute." 
 3.  "'Instead, it bases a claim for attorney's fees on the financial resources of the parties 
"unless the appellate party's cause is deemed to be frivolous.'" 
 4.  "To comply with the statute and the requirements of Rule 9.400(b), when a party seeks 
attorney's fees in a domestic relations case, the motion should include a statement as to the 
relative need and financial circumstances of the parties." 
 5.  "The Former Wife did not address the need or financial circumstances in her motion 
for attorney's fees or her motion for reconsideration, instead focusing on her status as prevailing 
party." 
 6.  "However, we did not deny the Former Wife's motion because she was not the 
prevailing party, as there is no doubt that she was the prevailing party." 
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 7.  "Nor was the motion denied for her failure to include a statement regarding the need 
and financial resources of the parties to the dissolved marriage." 
 8.  "We denied the Former Wife's motion because she sought fees against Ellen Spector, 
the Former Husband's new spouse." 
 9.  "Section 61.16, Florida Statutes (2016), provides for the award of attorney's fees 
against a former spouse, not the new spouse of a former spouse." 
 10.  "In other words, the motion for attorney's fees was deficient regardless of the result 
of the appeal or the relative need of the Former Wife and Former Husband." 
 11.  "In her motion for reconsideration, the Former Wife added an alternative basis for 
the award of attorney's fees, section 56.29, Florida Statutes (2016)." 
 12.  "As noted in the Former Husband's response to the motion for reconsideration, the 
Former Wife waived this argument by failing to raise it as a basis for the award of attorney's fees 
in her motion for attorney's fees." 
 13.  "Even if the argument had not been waived, the statute does not provide a basis for 
an award of attorney's fees against the Former Husband's new spouse." 
 14.  "The relevant portion of that statute provides that '[r]easonable attorney fees may be 
taxed against the judgment debtor.' § 56.29(8), Fla. Stat. (2016)." 
 15.  "We have held that 'an analysis of chapter 56 demonstrates that attorney's fees, if 
awarded, are to be assessed against the judgment debtor,' not the impleaded third party." 
 16.  "The Second District recently reaffirmed this bar against the award of fees or costs 
against the impleaded third party." 
 17.  "In this case, the Former Husband is the judgment debtor, not the Former Husband's 
new spouse." 
 18.  "Finally, the Former Wife also argues that we erred in denying her motion for costs." 
 19.  "She argues that 'Florida Rule of Appellate Procedure 9.400(a) provides that 
appellate costs (and fees) shall be taxed in favor of the prevailing party.' " 
 20.  "Of course, Rule 9.400(a) does not provide that both appellate costs and fees shall be 
taxed.  Rule 9.400(a) applies exclusively to costs, not attorney's fees." 
 21.  “However, unless we specifically state otherwise, our denial of a motion to tax 
appellate costs filed in this court is presumed to be without prejudice to refile the motion in the 
circuit court." 
 22.  “Therefore, because we did not specifically state otherwise, our denial of the Former 
Wife's motion for appellate costs is without prejudice…. [W]emake no determination that there 
are, or are not, any costs to be taxed should such a motion be timely filed in the circuit court. See 
Fla. R. App. P. 9.400(a); § 56.29(8), Fla. Stat." 
 23.  "The Former Wife's motion for appellate attorney's fees is denied, and her motion for 
costs is denied without prejudice." 
 24.  “This result may have been different had the Former Wife sought attorney's fees 
against the Former Husband.  Instead, she sought attorney's fees against the Former Husband's 
new spouse.  To that, she is not entitled." 
Spector v. Spector, 226 So.3d 256 (Fla. 4th DCA 2017) 


 
Fifth District 
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V. CHILD SUPPORT 


 


A.  Support for Children Beyond 18 Years 


 
First District 


Second District 


Third District 


Fourth District 


FORMER WIFE LACKED STANDING TO SEEK RETROACTIVE CHILD SUPPORT 
FOR THE FIRST TIME OVER THREE YEARS AFTER CHILD'S 18TH BIRTHDAY 
WITH NO SHOWING THAT CHILD WAS OTHERWISE LEGALLY DEPENDENT 
UNDER SECTION 743.07(2) OR THAT SUCH SUPPORT WAS OTHERWISE AGREED 
TO BY PARTIES 
 
 The Former Wife appealed from a final judgment denying her request seeking retroactive 
child support for the first time over three year after the child's 18th birthday. The trial court 
found that the former wife lacked standing. The Fourth District Court of Appeal affirmed 
holding: 
 1.  "The former wife lacked standing to seek retroactive child support for the first time 
over three years after the child's 18th birthday with no showing that the child was otherwise 
legally dependent under section 743.07(2), Florida Statutes (2015), or that such support was 
otherwise agreed to by the parties." 
 2.  "The cases upon which the former wife relies to support her alleged standing are 
distinguishable from the instant case." 
 3.  "In reaching our decision, we note that in the court's order granting the husband's 
motion for summary judgment, which led to the final judgment denying the former wife's request 
for retroactive child support, the court stated that any claim for retroactive child support 'belongs 
to the child.' " 
 4.  "Whether the child has standing to claim retroactive child support was not an issue 
before the court." 
 5.  "Consequently, we affirm the circuit court's final judgment denying the Former Wife's 
request for retroactive child support, but remand with instructions to strike from the order 
granting the Former Husband's motion for summary judgment the finding: 'That claim belongs to 
the child, who is no longer a minor.' See Pitcher v. Waldo, 103 So. 3d 980, 982 (Fla. 4th DCA 
2012) (remanding to strike dicta from order where such language constituted 'a purely gratuitous 
observation or remark made in pronouncing an opinion and which concerns some rule, principle 
or application of law not necessarily involved in the case or essential to its determination...').” 
Garcia-Lawson v. Lawson, 211 So.3d 140 (Fla. 4th DCA 2017) 







  110 


 
Fifth District 


 
DEPARTMENT OF REVENUE HAD STANDING TO SEEK EXTENSION OF CHILD 
SUPPORT BEYOND EIGHTEENTH BIRTHDAY OF DEPENDENT CHILD WHO WAS 
IN HIGH SCHOOL WITH A REASONABLE EXPECTATION OF GRADUATION 
BEFORE AGE OF NINETEEN ALTHOUGH THE PETITION SEEKING THE 
EXTENSION WAS NOT FILED UNTIL AFTER THE CHILD'S EIGHTEENTH 
BIRTHDAY. 
 
 The Department of Revenue appealed from a trial court's order dismissing its petition that 
sought to extend child support payments being made by Jackson [the Father] beyond the 
dependent child's eighteenth birthday. The hearing officer determined that DOR lacked standing 
to seek this relief because the petition was not filed until after the child's eighteenth birthday; the 
trial court dismissed the petition for lack of subject matter jurisdiction. The Fifth District Court 
of Appeal found: 
 1. "Section 61.13(1)(a)1.a., Florida Statutes (2016), provides that child support terminates 
'on a child's [eighteenth] birthday unless the court finds or previously found that [section] 
743.07(2) applies, or is otherwise agreed to by the parties.'" 
 2. "Section 743.07(2), Florida Statutes (2016), provides:  This section shall not prohibit 
any court of competent jurisdiction from requiring support for a dependent person beyond the 
age of [eighteen] years when such dependency is because of a mental or physical incapacity 
which began prior to such person reaching majority or if the person is dependent in fact, is 
between the ages of [eighteen] and [nineteen], and is still in high school, performing in good 
faith with a reasonable expectation of graduation before the age of [nineteen]." 
 3.  "A parent, or, as in this case DOR, has standing to file for modification of the child 
support obligation to extend it beyond the child's eighteenth birthday, based on the high school 
provision of section 743.07(2), even though the dependent child turned eighteen before the 
petition for modification was filed." 
 4.  "The hearing officer's and trial court's reliance upon Larwa v. Department of Revenue 
ex rel. Roush, 169 So.3d 1285, 1285 (Fla. 5th DCA 2015), is misplaced because the extension of 
child support in that case was 'based not on the son's [high] school attendance, but on his mental 
incapacity.’ On rehearing, this court held that under those circumstances, an independent action 
must be brought by the emancipated, but dependent, child rather than by a parent seeking 
modification of child support." 
 5.  "For the reasons discussed above, it is clear that DOR had standing and the circuit 
court had subject matter jurisdiction regarding DOR's petition to extend Jackson's child support 
obligations based upon the undisputed facts that the child was eighteen, in high school, 
performing in good faith, with reasonable expectation of graduation before the age of nineteen." 
 6. "Accordingly, we reverse and remand for the trial court to reconsider DOR's petition to 
extend Jackson's obligation for child support for the period of time between the child's eighteenth 
birthday and his graduation from high school, which according to the record before this court, 
occurred in May 2016." 
Dept. of Revenue o/b/o Tisdale v. Jackson, 217 So.3d 192 (Fla. 5th DCA 2017) 
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B.  Expenses Paid as Child Support 


 
First District 


Second District 


TRIAL COURT'S FAILURE TO INCLUDE COST OF HEALTH INSURANCE IN 
CHILD SUPPORT COMPUTATION ERRONEOUS. 
 
 Appellant appeals a final judgment establishing timesharing and child support for the 
minor child with Appellee.  The Disrict Court held: 
 1.  "We do not believe the circuit court's adoption of [Appellee's] proposed final 
judgment after the conclusion of the trial, under the circumstances of this case, was a 'substitute 
for a thoughtful and independent analysis of the facts, issues, and law by the trial judge.'" 
 2.  "However, as [the Appellee] concedes, the final judgment's child support calculation 
failed to account for [the Appellant's] cost of health insurance." 
 3.  "That omission is clear from the face of the record and contrary to Florida law." 
 4.  "Therefore, we reverse the final judgment with instructions to the circuit court to 
recalculate [the Appellant's] child support obligation, deducting from his monthly net income the 
monthly premiums [the Appellant] pays for his health insurance.” 
 Ryans v.  Bell, 210 So.3d 251 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO ALLOCATE UNREIMBURSED MEDICAL 
EXPENSES ON PERCENTAGE BASIS. 
 
 The Former Wife, sought review of a final judgment of dissolution of marriage. Among 
other things, she challenged the equal allocation of the children's unreimbursed medical 
expenses. The Second District Court of Appel found: 
 1.  "[T]he Former Husband, properly concedes that the trial court erred in failing to 
allocate the unreimbursed medical expenses on a percentage basis." 
 2.  "Finding no reversible error in the Former Wife's remaining arguments, we affirm in 
part, reverse in part, and remand for the reallocation of the children's unreimbursed medical 
expenses." 
Van Der Meulen v. Van Der Meulen, 221 So.3d 792 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN USING CHILD SUPPORT GUIDELINES WORKSHEET 
WHICH DID NOT INCLUDE THE AMOUNT HUSBAND PAID FOR MONTHLY 
MORTGAGE ON MARITAL HOME IN WHICH WIFE AND CHILD RESIDED. 
 
 The Husband, appealed from two non-final orders entered in December 2016 in the 
underlying dissolution of marriage proceedings between him and the Wife. The first order 
denied, among other things, the Husband's petition to reinstate visitation, and the second order 
grants the Wife's requests for temporary child support, alimony, and attorney's fees.   The 
Husband contended that the child support guidelines worksheet used by the trial court failed to 
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include the $1102.16 that the Husband pays for the monthly mortgage on the marital home in 
which the Wife and the child reside. The Second District Court of Appeal agreed, holding: 
 1.  "When one party pays the mortgage payment or housing expenses of another party, it 
is considered an in kind contribution for purposes of the child support guidelines." 
 2.  "At the hearing on the Wife's motions, the Husband's payment of the mortgage was 
considered by the trial court for purposes of the alimony award and the trial court stated that it 
wanted to see a corrected guidelines worksheet that included the payment of the mortgage." 
 3.  "However, the actual guidelines worksheet used by the trial court in its award of child 
support does not reflect the Husband's payment of the mortgage." 
 4.  "Because the law is clear and the trial court indicated its intent to factor the Husband's 
payment of the mortgage into the worksheet, we reverse the award of child support on this basis 
and remand for recalculation of child support with the inclusion of this amount on the child 
support guidelines worksheet." 
Bond v. Bond, 224 So.3d 874 (Fla. 2d DCA 2017) 
 


Third District 


REMAND FOR AMENDED JUDGMENT MAKING CLEAR THAT LIFE INSURANCE 
POLICY ORDERED BY TRIAL COURT AS SECURITY FOR CHILD SUPPORT IS 
FOR THE BENEFIT OF THE MINOR CHILD AND NO ONE ELSE. 
 
 The Former Husband argued on appeal that the trial court committed ten errors between 
its final judgment of dissolution of marriage and final order awarding the Former Wife, Claudia 
Alexandra Paulhiac Casas, attorney's fees. The Third District Court of Appeal found:  
 1.  "We affirm all but one of the alleged errors because either they are not errors at all, or 
we cannot review whether the trial court abused its discretion or committed harmful error 
without a transcript or reconstructed record of the multi-day dissolution and attorney's fees 
hearings." 
 2.  "The one alleged error we reverse - the Former Wife was designated as the beneficiary 
on the life insurance policy to secure the child support payments- is apparent from the face of the 
final judgment of dissolution." 
 3.  "The trial court ordered that the Former Husband 'provide a life insurance policy in the 
amount of $1,400,000.00 payable to the [Former Wife] as security for child support and other 
security as listed in the Final Judgment.' " 
 4.  "While section 61.13(1)(c) of the Florida Statutes authorizes the trial court to order the 
purchase or maintenance of security (for example, a bond or life insurance policy) '[t]o the extent 
necessary to protect an award of child support'… Former Wife should not be named as the 
beneficiary of the policy." 
 5.  "The Wife has no protectable interest except as the obligee of the child support 
payments. It should be made clear that the policy is for the benefit of the children and no one 
else." 
 6.  "We reverse only the portion of the final judgment of dissolution ordering the Former 
Husband to provide a life insurance policy to secure child support payments, and remand for 
entry of an amended judgment making clear that the policy is for the benefit of the minor child 
(M.C.) and no one else." 
Cardona v. Casas, 225 So.3d 384 (Fla. 3d DCA 2017) 
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Fourth District 


Fifth District 
 


 


C.  Modification 


 
First District 


ERROR TO ORDER CHILD SUPPORT RETROACTIVE TO DATE BEFORE 
MODIFICATION PETITION WAS FILED. 
 
 In 2007, a North Carolina court granted the former husband and the former wife a 
divorce. The court also required the former husband to pay the former wife approximately one 
thousand dollars per month in child support. Years later, after the parties had moved out of North 
Carolina, the couple's only child went to live with the former husband in Florida. No court 
ordered the change in residence, but no court had ever formally said anything about where the 
child was to live; up to that point, the parties had more or less agreed about parenting issues. 
Eventually, their ability to get along deteriorated, and they went to court in Florida with 
disagreements about timesharing, child support, and other things. The Florida court domesticated 
the original North Carolina judgment, and it entered the final judgment at issue here. The former 
wife appeals, arguing that the trial court erred in several respects. The First District Court of 
Appeal found: 
 1.  "We find no abuse of discretion in the trial court's decisions on custody, timesharing, 
or ultimate decision-making—or in its efforts to ensure parties comply with its orders." 
 2.  "We reverse in part, however, because the trial court should not have ordered child 
support retroactive to a date before the petition for modification was filed." 
 3.  "Similarly, the court should not have awarded a reimbursement of child support 
payments made before the petition for modification was filed." 
 4.  "On remand, the trial court should limit any such relief to a period of time beginning 
on the date the petition was filed." 
Ronk v. Willis, 220 So.3d 1271 (Fla. 1st DCA 2017) 


 
Second District 


TRIAL COURT ERRED IN ORDERING FORMER WIFE WHO FAILED TO 
EXERCISE TIME-SHARING TO PAY CHILD SUPPORT PROSPECTIVELY. 
 
 The former wife challenged the trial court's final order granting the former husband's 
motion for modification of alimony and child support. In the order, the trial court concluded that 
the former husband had established a substantial and unanticipated change of circumstances and 
reduced his alimony and child support obligations.   The District Court held: 
 1.  "We reverse only that portion of the court's order that directs [the former wife] to pay 
$521 a month in child support to her former husband prospectively until the parties' second 
oldest child's eighteenth birthday." 







  114 


 2.  "Section 61.30(11)(c), Florida Statutes (2015), allows for modification of a child 
support award based on one parent's failure to exercise the parties' time-sharing schedule, and the 
statute directs that modification shall be retroactive to the date the parent first failed to exercise 
time-sharing." 
 3.  "Here, the trial court made a finding that [the former wife] had failed to exercise her 
time-sharing since September 1, 2014, but it did not order a modification of the parties' time-
sharing schedule." 
 4.  "As such, we conclude, and [the former husband] concedes, that [the former wife's] 
prospective monthly payment of the $521 was not warranted." 
 5.  "On remand, the trial court shall amend the final order to reflect that [the former wife] 
is only responsible for the $521 payment from September 1, 2014—the date she first failed to 
exercise her time-sharing—to December 16, 2015—the date the final order was rendered." 
 6.  "If in the future [the former wife] continues to fail to exercise her time-sharing, [the 
former husband] may seek further modification of the child support award and a modification of 
the time-sharing schedule." 
Andrews v. Andrews, 219 So.3d 1006 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 


Fifth District 
 


 


D.  Enforcement/Defenses 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


TRIAL COURT ERRED BY DENYING FATHER'S MOTION SEEKING TO ENFORCE 
CHILD SUPPORT ARREARAGES AND ERRED IN DENYING FATHER'S MOTION 
FOR RECONSIDERATION FOR LACK OF STANDING; MOTION FOR CONTEMPT 
COULD NOT BE DENIED ON BASIS OF EITHER LACHES OR EQUITABLE 
ESTOPPEL ABSENT EVIDENTIARY HEARING. 
 
 The Father was designated the primary residential parent of the children. The Mother was 
ordered to pay child support in addition to arrears owed. In 2001, the court again established 
arrearages, ordered the Mother to pay child support until the children reached the age of 
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eighteen, and ordered her to contribute to the Father's attorney's fees and costs.  In 2016, the 
Father moved for civil contempt/enforcement. He alleged that the Mother had not made any 
payments for child support, arrearages, or ordered attorney's fees since the stipulated final 
judgment was entered in 1997. The Father also claimed that the Mother concealed her address 
and employment information from him. The trial court denied the motion without a hearing and 
without explanation.  The Father moved for reconsideration, but the court denied the motion. In 
its entirety, the order stated, "Denied. Lack of Standing. See Pyne v. Black."  The Father 
appealed from the denial of his motion seeking to enforce child support arrearages and the Fifth 
District held: 
 1.  "In Pyne, this Court affirmed the denial of a motion for contempt that sought to collect 
child support arrears; the motion was denied after an evidentiary hearing." 
 2.  "The majority agreed with the trial court that the Wife's attempt to collect child 
support twelve years after the Husband stopped paying and four years after the youngest child 
turned eighteen years old was barred by equitable estoppel and laches.  The panel also agreed 
that the Wife lacked standing to collect post-majority child support." 
 3.  "Here, the trial court erred in relying on Pyne to deny [the Father's] motion.  In 
particular, the court erred in denying the motion for reconsideration based on a finding that [the 
Father] lacked standing to pursue his claim." 
 4.  "The only reference to standing in Pyne related to enforcement of post-majority child 
support arrearages.  Here, [the Father] sought to enforce pre-majority child support arrearages.  
Thus, standing is not at issue in this case.  In addition, unlike the instant case, the trial court in 
Pyne held an evidentiary hearing." 
 5.  "Assuming that the trial court here relied on either laches or equitable estoppel in 
denying [the Father's]  motion for contempt, absent an evidentiary hearing, that was error.  
Laches may bar an equitable claim of enforcement, but it is an affirmative defense dependent 
upon the facts of each case.  Moreover, [the Mother] would be required to demonstrate prejudice 
from [the Father's] delay in filing the motion. And, to successfully assert the defense of equitable 
estoppel, [the Mother] would bear the burden of establishing its elements by clear and 
convincing evidence." 
 6.  "Thus, the trial court erred in denying [the Father's] motion without holding an 
evidentiary hearing. Accordingly, we reverse." 
Lovejoy v. Poole, 42 FLW D2245 (Fla. 5th DCA 2017) 
 


E.  Amount 


 
First District 


TRIAL COURT IMPROPERLY USED "GROSS-UP METHOD" WHEN INCREASING 
FATHER'S CHILD SUPPORT TO AN AMOUNT EXCEEDING 5% OF GUIDELINES 
RECOMMENDATION AFTER FATHER FAILED TO EXERCISE HIS TIMESHARING 
RESPONSIBILITIES. 
 
 The Mother and Father were divorced in 2014 and for some time after that had equal 
timesharing of their minor son and the Father was obligated to pay child support of 
approximately $200 per month. The Father then failed to continue exercising his timesharing 
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responsibilities, basically giving "full custody" to the Mother. The Mother sought and obtained 
an order increasing the Father's monthly child support obligation. The Father appealed, arguing 
that the trial court improperly calculated the new amount and wrongly applied the new child 
support obligation retroactively. The First District Court of Appeal held: 
 1.  "First, the father argues that the trial court was wrong to use the so-called "gross-up 
method" found in section 61.30(11)(b), Florida Statutes (2015)." 
 2.  "That provision, which adjusts the guideline amount, applies only if a parenting plan, 
court-ordered time-sharing schedule, or agreed time-sharing arrangement 'provides that each 
child spend a substantial amount of time with each parent.’" 
 3.  "Because 'substantial amount of time' translates to 'at least 20 percent of the overnights 
of the year,' and because the child spends less than twenty percent of his nights with the father, 
the trial court should not have used the gross-up method." 
 4.  "The mother defends the trial court's decision by arguing that the trial court has 
discretion to deviate from the guidelines, irrespective of section 61.30(11)(b)." 
 5.  "That is true as a general matter, but any deviation beyond five percent of the 
guideline amount requires a written finding 'explaining why ordering payment of [the] guideline 
amount would be unjust or inappropriate.' §61.30(1)(a), Fla. Stat. (2015).” 
 6.  "There was no such finding here, and the deviation exceeded five percent." 
 7.  "On remand, the trial court must either establish an amount within five percent of the 
guideline amount or make an appropriate finding justifying an alternate award." 
 8.  "The father also argues that the trial court was wrong to make its child-support order 
retroactive." 
 9.  "Although the amount of the retroactive award was improperly calculated, the trial 
court was correct to award relief retroactively." 
 10.  "Section 61.30(11)(c), which authorizes a modification based on a parent's failure to 
regularly exercise time-sharing, also provides that '[a] modification pursuant to this paragraph is 
retroactive to the date the noncustodial parent first failed to regularly exercise the court-ordered 
or agreed time-sharing schedule.' " 
 11.  "On remand, the trial court should retroactively apply the new amount." 
Knight v. Knight, 208 So.3d 1278 (Fla. 1st DCA 2017) 
 
TRIAL COURT ERRED IN DETERMINING AMOUNT OF CHILD SUPPORT 
WITHOUT APPLYING GUIDELINES. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "We review a trial court's award of child support under the abuse of discretion 
standard." 
 2.  "A trial court determines the amount of child support a party owes by utilizing the 
guidelines set forth in § 61.30, Florida Statutes." 
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 3.  "Because the trial court failed to apply these child support guidelines, we reverse and 
remand for further findings as to the proper amount of support." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
 
TRIAL COURT ABUSED ITS DISCRETION WHEN, AFTER FINDING CHILD WAS 
IN NEED OF SUPPORT AND FATHER HAD ABILITY TO PAY, IT FAILED TO 
AWARD RETROACTIVE CHILD SUPPORT ON GROUND THAT MOTHER WAIVED 
ANY RIGHT TO RETROACTIVE SUPPORT BY NOT ATTENDING HEARING. 
 
 The Former Wife appealed from the lower court's final administrative support order 
denying retroactive child support. The Former Husband and Former Wife were married and had 
a son who was less than two years of age when they separated. After their separation, the Former 
Husband provided child support totaling $2,720.25. In its proposed administrative support order, 
the Department of Revenue (the Department) proposed current child support and also $3,342.60 
in retroactive child support to make up the difference between what the Former Husband had 
paid and what he should have been paying under the guidelines provided in section 61.30, 
Florida Statutes (2016). The Former Husband requested an administrative hearing, challenging 
the Department's calculation of his income.  At the hearing, the lower court found the following 
facts: The total monthly support the child needed was $845.84; the Former Husband earns 
$2,385.46 per month, which constituted 68% of the family's income; and he has the ability to pay 
child support. Based on those facts and pursuant to Florida Statute 61.30, the lower court 
imposed $467 per month in child support on the Former Husband, but failed to award retroactive 
child support, on the grounds that the Former Wife "waived any retroactive support payments 
due by [the Former Husband]." This appeal followed and the First District Court of Appeal held: 
 1.  "The standard of review on a lower court's denial of an award of retroactive child 
support is abuse of discretion. Smith v. Smith, 872 So.2d 397, 399 (Fla. 1st DCA 2004)." 
 2.  "The issue before us is whether the lower court abused its discretion by failing to 
award retroactive child support. Section 61.30(17), Florida Statutes, provides guidelines for 
awarding child support retroactively, and does not require the parent receiving child support to 
attend the hearing." 
 3.  "'A trial court abuses its discretion when it fails to award retroactive support ... where 
there is a need for child support and an ability to pay.'" 
 4.  "Specifically, the trial court abuses its discretion by failing to award retroactive child 
support on the grounds that the mother waived her right to such support." 
 5.  "Here, the lower court determined that, although the child was in need of support and 
the father had the ability to pay, the mother waived any right to retroactive child support by not 
attending the hearing." 
 6.  "Thus, we hold that the lower court abused its discretion by failing to award 
retroactive child support." 
Kirtley v. Florida Dep't of Revenue, 221 So.3d 1267 (Fla. 1st DCA 2017) 
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ALTHOUGH TRIAL COURT CONCLUDED THAT PARTIES' AGREEMENT 
WAIVING CHILD SUPPORT BY/FROM EITHER PARENT WAS IN CHILDREN'S 
BEST INTERESTS, NEITHER AGREEMENT NOR FINAL JUDGMENT ADDRESSED 
NEEDS OF CHILDREN, OVERALL FINANCIAL CIRCUMSTANCES OF PARTIES, 
OR ANY OTHER FACTOR IN SECTION 61.30. 
 
 The Mother contested the provision of the Final Judgment relating to child support, 
arguing that the trial court erred in deviating from the child support guidelines and denying her 
child support to the detriment of the children. The Father supported the final judgment on the 
basis that it incorporated the negotiated settlement agreement between the parties, which 
provided that neither parent would be responsible for paying child support to the other parent. 
The First District Court of Appeal found: 
 1.  "A trial court has an independent duty to determine the appropriateness of child 
support provisions in a marital settlement agreement before incorporating them into a final 
judgment of dissolution." 
 2.  "This duty exists because child support is a right that belongs to the child.  ‘It is not a 
requirement imposed by one parent on the other; rather it is a dual obligation imposed on the 
parents by the state.'" 
 3.  "Accordingly, parents may not contract away or waive the rights of their child for 
support." 
 4.  "The statutory guidelines set forth in section 61.30, Florida Statutes, are the starting 
point for the child support determination. The trial court is permitted to deviate plus or minus 
five percent from the presumptive guideline amount after considering all relevant factors and can 
deviate more than five percent upon a written finding explaining why ordering payment of the 
guideline amount would be unjust or inappropriate." 
 5.  "In cases where the parenting plan provides that each child spend a 'substantial 
amount of time' with each parent, the methodology of section 61.30(11)(b) is used to calculate 
child support." 
 6.  "In the instant case, the final judgment incorporated the parties' agreement that neither 
is required to pay child support to the other.  Although the court concluded that this arrangement 
is in the 'children's best interests,' neither the agreement nor the final judgment addressed the 
needs of the children, the overall financial circumstances of the parties, or any other factor in 
section 61.30." 
 7.  "In the absence of information concerning the manner in which the child support 
determination was made, we are unable to meaningfully review whether the trial court 
discharged its independent obligation to assess whether the parties' agreement serves the best 
interests of the children." 
 8.  "Accordingly, we reverse the provision of the final judgment relating to child support 
and remand for further proceedings consistent with this opinion." 
Lancaster v. Lancaster, 228 So.3d 1197 (Fla. 1st DCA 2017) 
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Second District 
 


TRIAL COURT'S FAILURE TO INCLUDE COST OF HEALTH INSURANCE IN 
CHILD SUPPORT COMPUTATION WAS ERRONEOUS. 
 
 Appellant appeals a final judgment establishing timesharing and child support for the 
minor child with Appellee.  The Disrict Court held: 
 1.  "We do not believe the circuit court's adoption of [Appellee's] proposed final 
judgment after the conclusion of the trial, under the circumstances of this case, was a 'substitute 
for a thoughtful and independent analysis of the facts, issues, and law by the trial judge.'" 
 2.  "However, as [the Appellee] concedes, the final judgment's child support calculation 
failed to account for [the Appellant's] cost of health insurance." 
 3.  "That omission is clear from the face of the record and contrary to Florida law." 
 4.  "Therefore, we reverse the final judgment with instructions to the circuit court to 
recalculate [the Appellant's] child support obligation, deducting from his monthly net income the 
monthly premiums [the Appellant] pays for his health insurance.” 
 Ryans v.  Bell, 210 So.3d 251 (Fla. 2d DCA 2017) 
 
CHILD SUPPORT AWARD REVERSED WHERE WORKSHEET TRIAL COURT 
USED TO CALCULATE CHILD SUPPORT DEVIATED FROM EVIDENCE AND 
OVERSTATED FATHER'S NET INCOME. 
 
 The Father (C.J.I.-R.) and the Mother (C.M.) are the parents of a daughter born in 2012. 
The Father appeals a second amended final judgment that establishes paternity, a parenting plan, 
and child support. The Second District Court of Appeal reversed and remanded solely for the 
trial court to calculate child support using the correct net income for the Father, holding: 
 1.  "In determining child support, a trial court's finding regarding a party's income must 
be supported by competent substantial evidence." 
 2.  "Here, at the final hearing the Father testified that the Mother's Exhibit 2, his financial 
affidavit filed February 11, 2016, was an accurate reflection of his current income." 
 3.  "He did not testify to any specific amounts of income or deductions, and the Mother's 
counsel did not challenge him on any of the amounts listed." 
 4.  "The Father's financial affidavit entered into evidence shows a monthly tax liability of 
$575.07 and a net monthly income of $2466.93." 
 5.  "But the worksheet attached to the second amended final judgment shows the Father's 
monthly tax liability as $468.59, resulting in a net monthly income of $2573.41." 
 6.  "Thus, the worksheet the trial court used deviated from the evidence and overstated 
the Father's net income by $106.48 per month." 
 7.  "Therefore, the net income of $2573.41 for the Father that the trial court used to 
calculate child support is not supported by competent substantial evidence." 
 8.  "Accordingly, we reverse and remand for the trial court to recalculate child support 
using the Father's net income of $2466.93 shown on his financial affidavit." 
C.J.I.-R. v. C.M., 215 So.3d 198 (Fla. 2d DCA 2017) 
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ERROR TO FAIL TO INCLUDE IN ORDER SPECIFIC FINDINGS AS TO PARTIES' 
INCOMES AND TO ATTACH CHILD SUPPORT GUIDELINES WORKSHEET TO 
ORDER. 
 
 R.M. appealed from an order granting R.C.'s motion for temporary relief and injunction 
in this action to establish paternity, custody, and support of the parties' minor child. The order 
grants equal time sharing between the parties, awards child support to R.M. based on the child 
support guidelines and R.C.'s financial affidavit, and enjoins the parties from taking the child out 
of state without written permission.  The District Court held: "[W]e reverse the trial court's 
determination of child support because it fails to include specific findings as to the parties' 
incomes and to attach a child support guidelines worksheet." 
R.M. v. R.C., 227 So.3d 160 (Fla. 2d DCA 2017) 
 
IN CALCULATING RETROACTIVE SUPPORT, TRIAL COURT ERRED IN 
INCLUDING WEEKLY CHILD CARE EXPENSES FOR PERIOD PRIOR TO DATE 
MOTHER BEGAN INCURRING THOSE EXPENSES 
 
 The father (H.R.N.), appealed from an order modifying the amount of child support he is 
required to pay for his two children with the mother (S.D.L.). H.R.N. and S.D.L.'s first child, 
B.R.N., was born in 2011, and an order was entered that same year establishing paternity and 
setting  the amount of his monthly child support payments. Their second child, A.E.N., was born 
in 2014, and an order establishing paternity for A.E.N. was entered. This order also modified 
H.R.N.'s monthly child support obligation to include support for both children. The father argues 
that the trial court erred in calculating his monthly child support obligation. The Second District 
Court of Appeal held: 
 1.  "We find no merit in H.R.N.'s argument that the trial court erred in calculating his 
monthly child support obligation." 
 2.  "However, the Department of Revenue correctly concedes that the trial court erred in 
determining the amount of retroactive child support due." 
 3.  "The trial court began calculating retroactive child support beginning on January 13, 
2014, the younger child's date of birth." 
 4.  "In doing so, it used a monthly support amount of $776, which includes $170 per 
week in child care expenses." 
 5.  "At the hearing, which occurred on October 28, 2015, S.D.L. testified that she had 
been paying $170 a week in child care expenses for three months." 
 6.  "Therefore, the trial court should have included the $170 weekly child care expense 
starting at the end of July 2015." 
 7.  "Accordingly, it was error to require H.R.N. to pay $170 per week for child care 
expenses from January 13, 2014, to July 2015." 
 8.  "We therefore reverse and remand this case for the trial court to recalculate the 
amount of retroactive child support due." 
H.R.N. v. S.D.L., 227 So.3d 189 (Fla. 2d DCA 2017) 
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DEPARTMENT OF REVENUE PROPERLY USED AVAILABLE STATE WAGE 
INFORMATION IN CALCULATING FATHER'S CURRENT CHILD SUPPORT 
OBLIGATION WHERE FATHER FAILED TO PROVIDE INCOME INFORMATION 
OR TO PARTICIPATE IN PROCEEDINGS. 
 
 The Father appealed from the Final Administrative Paternity and Support Order rendered 
by the Department of Revenue, Child Support Enforcement Program (the Department). He raised 
two points on appeal: (1) the Department erred in determining his current child support and (2) 
the Department erred in determining his retroactive child support. The Second District Court of 
Appeal affirmed in part and reversed in part, holding: 
 1.  "We affirm on the first point inasmuch as the Department requested income 
information from [the Father] and provided him with notice advising him of his right to 
participate and to request a hearing." 
 2.  "Moreover, the Department correctly could and did utilize available state wage 
information to calculate [the Father's] current child support obligation." 
 3.  "Because [the Father] failed to provide income information or to participate in the 
proceedings below, he cannot complain for the first time on appeal that the court utilized the 
statutorily permissible methodology to calculate his current child support obligation." 
 4.  "In contrast, on the second point the Department acknowledges that it incorrectly used 
[the Father's] current child support obligation calculation to also determine his retroactive 
obligation." 
 5.  "Moreover, because the Department had state wage information for the time period in 
which retroactive child support was due, and because the income information for the two 
timeframes differed, 'the Department ought not to [have] ignore[d] the information in its own 
files' when it calculated [the Father's] retroactive child support due." 
 6.  "Therefore, we affirm as to [the Father's] current support obligation but reverse as to 
[Father's] retroactive support obligation." 
 7.  "We remand for the Department to recalculate his retroactive child support obligation 
using the income information it has from the state for that time period." 
Gaut v. Dep't of Revenue, 220 So.3d 552 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN USING CHILD SUPPORT GUIDELINES WORKSHEET 
WHICH DID NOT INCLUDE THE AMOUNT HUSBAND PAID FOR MONTHLY 
MORTGAGE ON MARITAL HOME IN WHICH WIFE AND CHILD RESIDED. 
 
 The Husband, appealed from two non-final orders entered in December 2016 in the 
underlying dissolution of marriage proceedings between him and the Wife. The first order 
denied, among other things, the Husband's petition to reinstate visitation, and the second order 
grants the Wife's requests for temporary child support, alimony, and attorney's fees.   The 
Husband contended that the child support guidelines worksheet used by the trial court failed to 
include the $1102.16 that the Husband pays for the monthly mortgage on the marital home in 
which the Wife and the child reside. The Second District Court of Appeal agreed, holding: 
 1.  "When one party pays the mortgage payment or housing expenses of another party, it 
is considered an in kind contribution for purposes of the child support guidelines." 
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 2.  "At the hearing on the Wife's motions, the Husband's payment of the mortgage was 
considered by the trial court for purposes of the alimony award and the trial court stated that it 
wanted to see a corrected guidelines worksheet that included the payment of the mortgage." 
 3.  "However, the actual guidelines worksheet used by the trial court in its award of child 
support does not reflect the Husband's payment of the mortgage." 
 4.  "Because the law is clear and the trial court indicated its intent to factor the Husband's 
payment of the mortgage into the worksheet, we reverse the award of child support on this basis 
and remand for recalculation of child support with the inclusion of this amount on the child 
support guidelines worksheet." 
Bond v. Bond, 224 So.3d 874 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT WAS REQUIRED TO INCLUDE IN ITS CALCULATION OF 
FORMER WIFE'S GROSS MONTHLY INCOME THE VALUE OF MORTGAGE 
PAYMENTS PAID BY FORMER HUSBAND AS IN KIND CONTRIBUTIONS. 
 
 The Former Wife appealed from findings contained in the final judgment of dissolution 
of marriage entered by the trial court. She disputed the trial court's findings and calculation of 
her monthly income. The District Court held that the findings were supported by competent, 
substantial evidence, and affirmed: 
 1.  "The trial court has discretion in determining the amount of alimony or child support." 
 2.  "Accordingly, we will only reverse the trial court's determinations as to these issues 
'where no reasonable man would take the view adopted by the trial court.'" 
 3.  "Contrary to the former wife's contention, the trial court was required to include in its 
calculation of the former wife's gross monthly income the value of the mortgage payments paid 
by the former husband as in kind contributions." 
 4.  "According to the statutory guidelines for child support, the trial court's calculation of 
a spouse's gross income shall include '[r]eimbursed expenses or in kind payments to the extent 
that they reduce living expenses.'" 
 5.  "This category includes housing expenses." 
 6.  "In the instant case, it was not only proper, but it was also mandatory, for the trial 
court to consider, when calculating the former wife's gross monthly income, the fact that the 
former wife was awarded exclusive possession of the marital home until the children reach the 
age of majority and that the former husband will be required to pay for the mortgage, taxes, and 
insurance for the marital home for the entire duration of the former wife's exclusive occupancy 
of the home." 
 7.  "We therefore find no error with the trial court including the mortgage payments in the 
former wife's gross monthly income." 
Schafstall v. Schafstall, 211 So.3d 1108 (Fla. 3d DCA 2017) 
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EVIDENCE SUPPORTED TRIAL COURT'S INCLUSION OF IN-KIND 
CONTRIBUTION FROM FORMER WIFE'S MOTHER TO PAY FOR HER CELL 
PHONE SERVICES IN CALCULATING FORMER WIFE'S GROSS MONTHLY 
INCOME. 
 
The Former Wife appealed from findings contained in the final judgment of dissolution of 
marriage entered by the trial court. She disputed the trial court's findings and calculation of her 
monthly income. The District Court held that the findings were supported by competent, 
substantial evidence, and affirmed: 
 1.  "The trial court has discretion in determining the amount of alimony or child support." 
 2.  "Accordingly, we will only reverse the trial court's determinations as to these issues 
'where no reasonable man would take the view adopted by the trial court.'" 
 3.  "Contrary to the former wife's contention, the trial court was required to include in its 
calculation of the former wife's gross monthly income the value of the mortgage payments paid 
by the former husband as in kind contributions." 
 4.  "The trial court's inclusion of the former wife's mother's in-kind contributions in the 
amount of $250 per month was based on the former wife's testimony that her mother paid for her 
cell phone bill." 
 5.  "Additionally, the former wife's financial affidavit states that she pays $250 for her 
phone services." 
 6.  "Thus, the record evidence supports the trial court's inclusion of these $250 in kind 
contributions in the calculation of the former wife's income." 
Schafstall v. Schafstall, 211 So.3d 1108 (Fla. 3d DCA 2017) 
 
ADMINISTRATIVE LAW JUDGE'S DETERMINATION OF AMOUNT OF CREDIT 
AWARDED TO FATHER FOR PAYMENTS MADE DURING RETROACTIVE 
PERIOD WAS SUPPORTED BY COMPETENT SUBSTANTIAL EVIDENCE. 
 
 The Mother appealed from a Final Administrative Support Order determining the support 
obligations of Father.  Specifically, the Mother disputes the amount of credit awarded to the 
Father for payments made during the retroactive period. The Third District Court of Appeal held: 
 1.  "Because the administrative law judge's finding on this issue is supported by 
competent substantial evidence, we affirm." 
 2.  "'The administrative law judge's decision has the presumption of correctness in 
appellate proceedings and the burden is on the appellant to demonstrate error.'" 
 3.  "This Court may not reverse the ALJ's findings of fact if those findings are supported 
by competent, substantial evidence." 
 4.  "Section 409.2563, Florida Statutes (2016), governs the Department's administrative 
establishment of a child support obligation." 
 5.  "When a parent from whom support is being sought files a timely request for a hearing 
contesting the Department's proposed administrative support order, as the father did here, the 
case is transferred to the DOAH in order for it to conduct further proceedings.  If a hearing is 
held, section 409.2563(6) mandates that an ALJ 'shall consider all available and admissible 
information.'  Additionally, any administrative support order must comply with section 61.30, 
Florida Statutes." 
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 6.  "Section 61.30(17)(b) requires that in determining a retroactive child support 
obligation the ALJ must consider '[a]ll actual payments made by a parent to the other parent or 
the child or third parties for the benefit of the child throughout the proposed retroactive period.' " 
 7.  "Given these statutory obligations, an ALJ is not limited to the amounts set forth in the 
Department's proposed administrative support order and instead must establish child support 
obligations based upon all available and admissible information developed at the administrative 
hearing." 
 8.  "On appeal, the mother seeks review of the amount of credit awarded to the father for 
payments made during the retroactive period, asserting that the father provided only a cell phone, 
$150, and clothing and gifts for the children.  In other words, the mother challenges the ALJ's 
finding that the father provided cash and money order payments for the benefit of his children 
during the retroactive period." 
 9.  "A review of the hearing transcript shows that the mother specifically objected to the 
ALJ's determination that the father receive credit for cash payments, claiming instead that he 
never paid her in cash." 
 10.  "'Factual inferences are to be drawn by the [ALJ] as trier of fact.  As the trier of fact, 
the ALJ 'was charged with the responsibility of weighing the evidence, and as such, was free to 
accept or reject all or any portion of any witness's testimony and to resolve conflicts in the 
evidence.'" 
 11.  "Here, the ALJ heard testimony from both the mother and father on the issue of 
payments made by the father for the benefit of his children during the retroactive period - the 
mother testified that the father made one $150 payment by money order, while the father testified 
he made eight monthly cash payments along with $1,384 in money order payments." 
 12.  "The ALJ also considered receipts for the money order payments which were 
admitted into evidence." 
 13.  "After considering all available and admissible information presented at the hearing, 
the ALJ found the father's testimony on this issue more credible than the mother's testimony." 
 14.  "Because this Court cannot reweigh the evidence, we affirm and conclude that the 
ALJ's finding of fact on this issue is supported by competent, substantial evidence." 
Hernandez v. Guerra and Dep't of Revenue, 42 FLW D2168 (Fla. 3d DCA 2017) 
 


Fourth District 
 


TRIAL COURT ERRED WHEN IT CALCULATED WIFE'S CHILD SUPPORT 
OBLIGATION WITHOUT CONSIDERING AMOUNT SHE PAID FOR CHILD CARE 
EACH MONTH. 
 
 The Former Wife argued on appeal that the trial court erred in its calculation of child 
support when it failed to consider her monthly childcare expenses and, additionally, was based 
upon a mathematical error.  The District Court held: 
 1.  "[W]e affirm in part and reverse in part the court's calculation of the Former Wife's 
child support obligation." 
 2.  "The Former Wife argues the court erred when it calculated her child support 
obligation without considering the amount she pays each month for child care." 
 3.  "We agree, because section 61.30(7), Florida Statutes (2015), provides that 'childcare 
costs incurred due to employment ... of either parent shall be added to the basic obligation.' " 
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 4.  "Therefore, on remand the court should recalculate child support after including the 
child care costs incurred by the Former Wife." 
 5.  "With regard to the mathematical error, the court determined the Former Wife's net 
monthly income was $1,620, and her monthly obligation for the period of April 2010 through 
September 2013 was $348." 
 6.  "While the court established a time period for retroactive child support from April 
2010 through September 2013, it erroneously indicated there were forty-six months during that 
time period. In fact, there are forty-two months during that time period." 
 7.  "Due to this miscalculation in months, the court's retroactive award resulted in the 
Former Wife owing $1,392 too much." 
 8.  "We reverse and remand for recalculation of the Former Wife's retroactive child 
support obligation, subject to any additional changes that result from including the Former 
Wife's child care expenses as discussed above." 
Gillette v. Gillette, 226 So.3d 958 (Fla. 4th DCA 2017) 
 


Fifth District 
 


MEANINGFUL REVIEW OF AMOUNTS OF CHILD SUPPORT AND DURATIONAL 
ALIMONY AWARDS IS PRECLUDED WHERE FINAL JUDGMENT CONTAINED 
MATERIAL INCONSISTENCIES AND DID NOT INCLUDE NECESSARY FINDINGS 
OF FACT. 
 
 The former husband appealed from a final judgment of dissolution of marriage, 
challenging the amounts of child support and durational alimony that he was ordered to pay the 
former wife. The parties were married in October 1999. There were three minor children born of 
the marriage. The parties resolved the issues of shared parental responsibility and timesharing of 
the minor children prior to trial. Because of a pending bankruptcy, the parties stipulated that 
equitable distribution issues would be resolved at a later date. Approximately two months after 
trial, the trial court entered an eight and one-half page final judgment. On appeal, the former 
husband contends that his durational alimony obligation is excessive. 
 1.  "We are unable to conduct meaningful appellate review because the final judgment 
contains material inconsistencies and fails to include necessary findings of fact." 
 2.  "Accordingly, we reverse and remand for the trial court to make additional factual 
findings, to remedy the material inconsistencies contained in the final judgment, and then, to the 
extent required, to reconsider the child support and durational alimony awards." 
 3.  "The final judgment included findings as to each party's gross income, but failed to set 
forth findings as to either party's net income." 
 4.  "Additionally, the final judgment contained inconsistent provisions as to the amount 
of durational alimony to be paid by the former husband." 
 5.  "In one paragraph, the former husband was ordered to pay durational alimony of 
$1200 per month beginning April 2016 and terminating on August 1, 2021.   In another 
paragraph, the former husband's durational alimony was determined to be $1200 per month until 
June 2018. At that time, the durational alimony would be reduced to $800 per month, ceasing on 
August 1, 2021." 
 6.  "Elsewhere, the final judgment recited that the reduced amount of durational alimony 
as of June 2018, should be $850 per month, rather than $800 per month." 
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 7.  "We are unable to adequately address [the former husband's] argument [that the 
durational alimony ordered is excessive] because of the lack of findings as to the parties' 
respective net incomes, and because of our uncertainty as to the former husband's actual alimony 
obligation for the period of time from June 1, 2018 to August 1, 2021." 
 8,  "Accordingly, on remand, the trial court is directed to make factual findings as to the 
parties' respective net incomes and to remedy the aforementioned inconsistencies in the final 
judgment." 
 9.  "The final judgment further required the former husband to pay child support in the 
amount of $645.86 per month.  Again, meaningful appellate review is precluded by the absence 
of necessary factual findings." 
 10.  "No child support guidelines worksheet was attached to the final judgment or made 
part of the record, and the trial court made no findings as to the parties' respective net incomes or 
the cost of health insurance for the minor children." 
 11.  "Section 61.30, Florida Statutes (2016), establishes the method by which a trial court 
must determine the presumptive child support guideline amount." 
 12.  "If the child support awarded deviates from the guideline amount by more than five 
percent, the final judgment must explain why the guideline amount is unjust or inappropriate." 
 13.  "Here, the absence of necessary findings precludes us from determining whether the 
child support awarded was a departure from the guidelines and, if so, whether that departure was 
justified." 
 14.  "On remand, the trial court is to make findings necessary to properly calculate the 
child support guideline amount." 
Brown v. Brown, 220 So.3d 560 (Fla. 5th DCA 2017) 
 
WHERE RECORD INDICATES THAT BOTH PARTIES EARN INCOME, IT WAS 
ERROR TO FAIL TO AWARD FORMER HUSBAND CHILD SUPPORT. 
 
 The Former Husband appealed from a supplemental final judgment of dissolution of 
marriage and order for relocation, which separated the parties' three minor children between the 
parents. The supplemental final judgment granted Former Husband's relocation request in part, 
permitting the parties' now-fifteen-year-old twins to relocate to Virginia with him, but denied the 
request as to the parties' third child, A.S., a nine-year-old boy, who was ordered to remain with 
Former Wife in Florida. 
 When they filed the dissolution of marriage action, both parents resided in Florida. The 
original parenting plan adopted by the trial court initially provided for rotating timesharing 
between the parents with Former Husband paying monthly child support. Subsequently, Former 
Husband, who lost his teaching job in Florida, received a job offer in Virginia, where his 
extended family resides. He petitioned the trial court to relocate the minor children to Virginia 
pursuant to Florida Statute 61.13001. After an evidentiary hearing on the petition, the trial court 
rendered a judgment separating the children between the parties, ordering Former Husband to 
"be responsible for all transportation costs associated with transporting the minor children for 
timesharing with the Mother," and that "[a]s a result of the two oldest minor children residing 
with Father, and Father being responsible for transportation costs, neither parent [would] be 
required to pay child support to the other." Former Husband appealed and the Fifth District Court 
of Appeal held: 
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 1.  "Second, the trial court erred, in a split custody situation, when it failed to award 
Former Husband child support." 
 2.  "'Although the child support guidelines set forth in section 61.30, Florida Statutes, do 
not address a split custody situation, where, as here, both parties earn income, it is an abuse of 
discretion not to award both parties child support.'" 
 3.  "In a case where both parties owe a support obligation, the trial court may set-off the 
respective obligations of the parties and order a net child support award." 
 4.  "As in [an earlier case], although the judgment in this case does not include the 
findings required by section 61.30, the record does indicate that both parties earn income." 
 5.  "As such, on remand, if there is a compelling reason to separate the siblings, and a 
modification of support is appropriate, the trial court must calculate an award of child support to 
both parties." 
 6.  "In such a case, the trial court should make the findings required by section 61.30, 
including calculating the amount of support owed to each child and the net income of the 
parties." 
Sickels v. Sickels, 221 So.3d 778 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED BY ORDERING FORMER HUSBAND TO PAY ALL 
TIMESHARING TRANSPORTATION EXPENSES. 
 
 The Former Husband appealed from a supplemental final judgment of dissolution of 
marriage and order for relocation, which separated the parties' three minor children between the 
parents. The supplemental final judgment granted Former Husband's relocation request in part, 
permitting the parties' now-fifteen-year-old twins to relocate to Virginia with him, but denied the 
request as to the parties' third child, A.S., a nine-year-old boy, who was ordered to remain with 
Former Wife in Florida. 
 When they filed the dissolution of marriage action, both parents resided in Florida. The 
original parenting plan adopted by the trial court initially provided for rotating timesharing 
between the parents with Former Husband paying monthly child support. Subsequently, Former 
Husband, who lost his teaching job in Florida, received a job offer in Virginia, where his 
extended family resides. He petitioned the trial court to relocate the minor children to Virginia 
pursuant to Florida Statute 61.13001. After an evidentiary hearing on the petition, the trial court 
rendered a judgment separating the children between the parties, ordering Former Husband to 
"be responsible for all transportation costs associated with transporting the minor children for 
timesharing with the Mother," and that "[a]s a result of the two oldest minor children residing 
with Father, and Father being responsible for transportation costs, neither parent [would] be 
required to pay child support to the other." Former Husband appealed and the Fifth District Court 
of Appeal held: 
 1.  “Finally, the trial court erred by ordering Former Husband to pay all timesharing 
transportation expenses." 
 2.  “In Hindle v. Fuith, 33 So.3d 782 (Fla. 5th DCA 2010), this Court held that '[c]hild 
support guidelines provide that transportation expenses, like other childrearing costs, should be 
shared by the parents in accordance with their financial means.'" 
 3.  "In contravention of Hindle's mandate, the judgment in this case required Former 
Husband to bear all transportation costs necessary to effectuate the timesharing schedule, without 
findings concerning each party's financial means." 
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 4.  "Although there is record evidence that Former Husband's income substantially 
exceeds that of Former Wife, on remand, the trial court must apportion timesharing 
transportation expenses according to the parties' financial means." 
 5.  "Therefore, the supplemental final judgment is reversed, and this case is remanded for 
the trial court to determine whether there is a compelling reason to separate the siblings, and if 
child support is modified, to do so in accordance with this opinion." 
Sickels v. Sickels, 221 So.3d 778 (Fla. 5th DCA 2017) 
 
 


F.  Imputed Income 


 
First District 


TRIAL COURT ERRED IN IMPUTING $80,000 OF INCOME TO FORMER HUSBAND 
ON ASSUMPTION HE COULD SECURE A JOB AS A CORPORATE PILOT WHERE 
THERE WAS NO EVIDENCE THAT THERE ARE ANY CORPORATE PILOT 
POSITIONS AVAILABLE IN AREA FOR WHICH FORMER HUSBAND IS 
QUALIFIED AND THAT WOULD WORK WITH EQUAL TIMESHARING PLAN. 
 
 The Former Husband appealed from the trial court's revised order entered on remand, 
arguing the trial court erred in imputing $80,000 of income to him on the assumption that he 
could secure a job as a corporate pilot while still maintaining his equal timesharing with the 
parties' minor children in Tallahassee.  The Former Husband last worked as a pilot in 2013. The 
record evidence indicates that he is not qualified for a commercial pilot position because he does 
not have a bachelor's degree. He would have to undergo re-certification training to qualify to 
pilot some aircraft, at great expense and far away from home. He has tried without success to 
obtain a corporate pilot position. At the time of the post-remand hearing, he was working for the 
state as a medical disability examiner earning $35,000 a year. 
 At the evidentiary hearing on remand, the Former Wife again failed to present competent, 
substantial evidence to support the trial court's imputation of $80,000 income to the Former 
Husband. The Former Wife also failed to present evidence sufficient to establish the geographic 
bounds of the relevant employment community, and likewise failed to establish that the Former 
Husband could obtain a pilot position making $80,000 within an appropriate geographic area. On 
appeal, the First District Court of Appeal held: 
 1.  "Given this failure of proof, the trial court improperly imputed income to the Former 
Husband.  We therefore again reverse the imputation of income to the Former Husband." 
 2.  "The Former Husband argues that, because the Former Wife already has had two 
opportunities to prove that income should be imputed to him and in what amount, and has failed, 
she should not be given a third bite at the same apple." 
 3.  "While we agree that the evidence already of record is not legally sufficient to support 
the imputation order currently before the Court, the parties continue to have the right to seek 
relief on the basis of changed circumstances." 
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 4.  "Absent legally sufficient evidence to support imputed income, however, the trial 
court must re-calculate Former Husband's child support obligations and arrearages on the basis 
of his actual earnings." 
Broga v. Broga, 227 So.3d 239 (Fla. 1st DCA 2017) 


Second District 


Third District 


COMPETENT SUBSTANTIAL EVIDENCE SUPPORTED TRIAL COURT'S FACTUAL 
FINDINGS AND DETERMINATIONS REGARDING FORMER WIFE'S IMPUTED 
INCOME FOR HER VOLUNTARY UNDEREMPLOYMENT, AND COURT WOULD 
NOT SECOND-GUESS TRIAL COURT'S FINDING THAT THE WIFE'S EVIDENCE 
OF HER INABILITY TO WORK WAS NOT CREDIBLE. 
 
The Former Wife appealed from findings contained in the final judgment of dissolution of 
marriage entered by the trial court. She disputed the trial court's findings and calculation of her 
monthly income. The District Court held that the findings were supported by competent, 
substantial evidence, and affirmed: 
 1.  "The trial court has discretion in determining the amount of alimony or child support." 
 2.  "Accordingly, we will only reverse the trial court's determinations as to these issues 
'where no reasonable man would take the view adopted by the trial court.'" 
 3.  "Additionally, the trial court's imputation of income to a spouse will be upheld if it is 
supported by competent, substantial evidence." 
 4.  "When determining child support, the trial court must impute income to a parent if the 
trial court finds that the parent is voluntarily unemployed or underemployed, unless the trial 
court finds that the parent suffers from a 'physical or mental incapacity or other circumstance 
over which the parent has no control.'" 
 5.  "The trial court made the following findings to support its imputation of income to the 
former wife for her voluntary unemployment: (1) the former wife's refusal to work, although she 
admitted in a deposition taken in this case that she can work part-time; (2) the former wife's 
concession that she used to work twenty hours per week earning $20 per hour when she was 
working as a bookkeeper in 2012, despite suffering from the same chronic fatigue syndrome at 
that time; and (3) the testimony of the former wife's expert witness regarding the former wife's 
ability to work was based on the former wife's self-reported condition, as opposed to an 
independent scientific and medical evaluation." 
 6.  "Based on its evaluation of the evidence, the trial court imputed income to the former 
wife at a rate of fifteen hours every other week, at $15 per hour--an amount which is less than the 
amount of hours the former wife had worked and the amount she had earned during the course of 
her most recent employment." 
 7.  "These factual findings and determinations are supported by competent substantial 
evidence, and '[t]his court will not second-guess the trial court's finding that the wife's evidence 
of her inability to work was not credible.'" 
Schafstall v. Schafstall, 211 So.3d 1108 (Fla. 3d DCA 2017) 
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Fourth District 
 


Fifth District 
 


 


G.  Miscellaneous 


 
First District 


IN ORDERING REPAYMENT OF OVERPAYMENTS, COURT IMPROPERLY 
CALCULATED AMOUNT OF OVERPAYMENTS BY ACCEPTING FIGURES 
HUSBAND'S COUNSEL PROVIDED WITHOUT ANY EVIDENCE OF HOW MUCH 
FORMER HUSBAND HAD ACTUALLY PAID. 
 
 The former husband and the former wife ended their marriage in 2007. The final 
judgment of dissolution incorporated the parties' marital settlement agreement, which detailed 
their respective responsibilities regarding their minor child. Pursuant to the agreement, the 
former husband was to provide the child's health insurance, pay child support of some $800 per 
month, and pay for medical expenses not covered by insurance.  Five years later, the former 
husband petitioned for a modification, alleging that he had become involuntarily unemployed. 
Subsequently, the former husband began receiving Social Security disability income. The trial 
court found that there was a substantial change in circumstances and granted the modification. 
The trial court reduced the husband's child support obligations retroactively, ordered repayment 
of overpayments, and provided that the child's uncovered medical expenses would be allocated 
based on the parties' "respective percentages of income." Although the wife does not dispute the 
trial court's determination of a substantial change in circumstances, she challenges certain 
aspects of the modification order. The First District Court of Appeal found: 
 1.  "In determining the amount of the husband's overpayment, the trial court accepted the 
figures the husband's counsel provided, without any evidence of how much the husband actually 
paid." 
 2.  "Absent agreement of the parties, the trial court needed an evidentiary basis for the 
amount of the overpayment." 
 3.  "We therefore reverse and remand for additional proceedings." 
Strawitch v. Strawitch, 214 So.3d 802 (Fla. 1st DCA 2017) 
 
ALTHOUGH TRIAL COURT CONCLUDED THAT PARTIES' AGREEMENT 
WAIVING CHILD SUPPORT BY/FROM EITHER PARENT WAS IN CHILDREN'S 
BEST INTERESTS, NEITHER AGREEMENT NOR FINAL JUDGMENT ADDRESSED 
NEEDS OF CHILDREN, OVERALL FINANCIAL CIRCUMSTANCES OF PARTIES, 
OR ANY OTHER FACTOR IN SECTION 61.30. 
 
 The Mother contested the provision of the Final Judgment relating to child support, 
arguing that the trial court erred in deviating from the child support guidelines and denying her 
child support to the detriment of the children. The Father supported the final judgment on the 
basis that it incorporated the negotiated settlement agreement between the parties, which 
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provided that neither parent would be responsible for paying child support to the other parent. 
The First District Court of Appeal found: 
 1.  "A trial court has an independent duty to determine the appropriateness of child 
support provisions in a marital settlement agreement before incorporating them into a final 
judgment of dissolution." 
 2.  "This duty exists because child support is a right that belongs to the child.  It is not a 
requirement imposed by one parent on the other; rather it is a dual obligation imposed on the 
parents by the state.'" 
 3.  "Accordingly, parents may not contract away or waive the rights of their child for 
support." 
 4.  "The statutory guidelines set forth in section 61.30, Florida Statutes, are the starting 
point for the child support determination. The trial court is permitted to deviate plus or minus 
five percent from the presumptive guideline amount after considering all relevant factors and can 
deviate more than five percent upon a written finding explaining why ordering payment of the 
guideline amount would be unjust or inappropriate." 
 5.  "In cases where the parenting plan provides that each child spend a 'substantial 
amount of time' with each parent, the methodology of section 61.30(11)(b) is used to calculate 
child support." 
 6.  "In the instant case, the final judgment incorporated the parties' agreement that neither 
is required to pay child support to the other.  Although the court concluded that this arrangement 
is in the 'children's best interests,' neither the agreement nor the final judgment addressed the 
needs of the children, the overall financial circumstances of the parties, or any other factor in 
section 61.30." 
 7.  "In the absence of information concerning the manner in which the child support 
determination was made, we are unable to meaningfully review whether the trial court 
discharged its independent obligation to assess whether the parties' agreement serves the best 
interests of the children." 
 8.  "Accordingly, we reverse the provision of the final judgment relating to child support 
and remand for further proceedings consistent with this opinion." 
Lancaster v. Lancaster, 228 So.3d 1197 (Fla. 1st DCA 2017) 
 


Second District 


Third District 


Fourth District 


TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN IT CONCLUDED THAT 
FORMER HUSBAND WAS NOT VOLUNTARILY UNDEREMPLOYED FOR 
PURPOSES OF CALCULATING CHILD SUPPORT. 
 
 After twelve years of marriage, the Former Husband filed a petition for dissolution of 
marriage and requested sole parental responsibility and to be designated the primary residential 
parent of the parties' only child. After a three-day trial, the court issued a twenty-five page Final 
Judgment of Dissolution of Marriage.  The court found that the Former Wife had a bachelor's 
degree in communications from Loyola Marymount University in Los Angeles, California, and 
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the Former Husband had a master's degree in mechanical engineering from the University of 
Florida in Gainesville, Florida. 
 Prior to the marriage, both parties worked outside the home. The Former Wife quit her 
job in 2001, and remained unemployed until the petition for dissolution was filed. The Former 
Husband was employed as an engineer working with cellular phone technology at a technology 
company, earning roughly $90,000 per year until 2004. The court found that the Former 
Husband's "experience is with cellular phone technology as it existed in 2004—which was before 
the release of the first iPhone and the other smart phones that are popular today." 
 In 2001, with the encouragement of the Former Wife, the Former Husband started a cloud 
computing storage business, Shadow Storage. He operated Shadow Storage simultaneously with 
his employment at the technology company until 2004. The court found that "the parties 
mutually decided in 2004, that the [Former] Husband would resign from [the technology 
company] where he worked with cellular phones to devote himself full-time to working with 
Shadow Storage, Inc., the family business, as well as raise the parties' son." Since 2004, the 
Former Husband has worked full-time for Shadow Storage. 
 The Former Husband testified that from the time he began working full-time at Shadow 
Storage until the filing of the petition, the Former Wife did not ask him to give up his work at 
Shadow Storage or demand that he find work outside the home. Importantly, for purposes of this 
appeal, the court found this testimony to be credible. While the Former Wife agreed to the 
Former Husband's working at Shadow Storage during the marriage, her consent dissolved with 
the marriage. As a result, the Former Wife argued to the circuit court that the Former Husband is 
voluntarily underemployed. Although he testified that he works between forty and fifty hours per 
week at Shadow Storage, the highest amount of gross income he made in any year from the 
company was $13,000. The Former Wife presented a vocational expert who testified the Former 
Husband could be employed in various fields and earn significantly more than he earned at 
Shadow Storage. The court, however,  did not find the expert credible.  
 The court also found the Former Husband's flexible work schedule was a benefit to the 
couple and the minor child. The flexible schedule allowed the Former Husband to care for the 
child when he was ill, volunteer at school and with extracurricular activities, and allowed the 
Former Husband "to be highly involved in the minor child's education at a level that would have 
been highly unlikely had the Husband not resigned his position in 2004 with [the technology 
company] and committed himself to being a work from home father." 
 Based upon these findings, the court found the Former Wife had failed to meet her 
burden to establish the Former Husband was voluntarily underemployed. The Former Wife 
timely sought rehearing and, after the motion for rehearing was denied, appealed the court's 
judgment. The Fourth District Court of Appeal found: 
 1.  "[W]e hold that the court did not abuse its discretion when it concluded the Former 
Husband was not voluntarily underemployed." 
 2.  "Our 'standard of review is whether the trial court's determination is supported by 
competent, substantial evidence.'" 
 3.  "The governing statute, section 61.30(2)(b), Florida Statutes (2015), provides that a 
court 'shall' impute income to a parent it finds to be voluntarily underemployed." 
 4.  "To determine whether to impute income as a result of voluntary underemployment, 
the court engages in a two-step process.  First, the court must conclude the termination of income 
was voluntary.  Second, 'the court must determine whether the subsequent unemployment 
'resulted from the spouse's pursuit of his own interests or through less than diligent and bona fide 
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efforts to find employment paying income at a level equal to or better than that Formerly 
received.'" 
 5.  "The burden is on the party asserting that the other spouse is voluntarily unemployed 
or underemployed." 
 6.  "Generally, the Former Wife asserts the court failed to sufficiently conduct the two-
part test.  She relies upon the evidence regarding the Former Husband's income after he left his 
employment at the technology company, arguing his testimony that he intended to remain self-
employed 'should have been a shock to the conscience of the trial court.'" 
 7.  "We acknowledge that a person can become 'underemployed' by leaving a more 
lucrative position in order to pursue an interest in a family business." 
 8.  "[Here] the court made detailed findings regarding the origins of the Former 
Husband's employment, the agreement of the parties to that situation, and the benefit to the child 
as a result.  Further, the court rejected the Former Wife's expert's testimony and evidence 
regarding the Former Husband's earning potential.  The court noted the expert did not consider 
technological changes since the Former Husband was previously employed at the technology 
company working on cellular phones and, additionally, found the expert's methodology to be 
flawed." 
 9.  "In essence, the Former Wife now asks us to judge the wisdom of a business decision 
jointly made by the parties six years prior to their separation.  We are not at liberty to question 
the wisdom, or lack thereof, of the Former Husband's decision to remain in a business that has 
proven unprofitable." 
 10.  "There are a myriad of other issues beyond profitability a business owner considers 
when making business decisions.  There are also many issues that a trier of fact may rely upon 
when making a determination regarding underemployment.  If the issue of underemployment 
was one that focused solely on profitability, we would have a system that strangles small 
businesses which struggle at their inception and forces those business owners to cede their 
business in favor of employment at a more established company.  That may be wise in some 
instances but not in others where the once struggling small business builds over time into a more 
profitable enterprise." 
 11.  “Regardless, here we are tasked with determining whether the court's determination 
is supported by competent substantial evidence.  As there was competent substantial evidence to 
support each of the court's findings, we cannot conclude the court abused its discretion in 
determining the Former Husband was not voluntarily underemployed." 
Gillette v. Gillette, 226 So.3d 958 (Fla. 4th DCA 2017) 
 


Fifth District 
 


IN DENYING FATHER'S REQUEST TO MODIFY CHILD SUPPORT OBLIGATION, 
TRIAL COURT ERRONEOUSLY STATED THAT NO FINANCIAL AFFIDAVITS 
WERE ADMITTED INTO EVIDENCE, AND ERRONEOUSLY FAILED TO 
RECOGNIZE THAT ISSUE WAS TRIED BY CONSENT. 
 
 The father appeals a post-dissolution order denying his request to modify his child 
support obligation. The father argues that the trial court reversibly erred in denying his request to 
modify his child support obligation, because (1) the trial court incorrectly stated that no financial 
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affidavits were admitted into evidence during the modification hearing, and (2) the court failed to 
recognize that the issue was tried by consent. 
 In 2014, the father filed a petition seeking to modify the parties' timesharing arrangement. 
With his petition, he filed a financial affidavit, which, in pertinent part, stated that "this case 
involves the establishment or modification of child support." In response, the mother filed a pro 
se Counter Supplemental Petition of Modification of Child Support and a financial affidavit that 
stated "this case involves the establishment or modification of child support." During the 
modification hearing, both parents identified their financial affidavits and they were admitted 
into evidence. The father also identified a child support guideline document which had been 
prepared by his counsel. The court entered an order that modified the parent's timesharing and 
stated that child support "will be modified based upon a new child support guidelines worksheet 
to be prepared by [the father's counsel]." However, the trial court then entered an order stating 
that it lacked the "authority to modify child support where the matter was not plead or tried by 
consent and where no financial affidavits were submitted." The District Court found: 
 1.  "Contrary to the trial court's ruling, the financial affidavits were admitted into 
evidence during the modification hearing, and the record demonstrates that both parties were on 
actual notice that child support modification was at issue in the proceedings below." 
 2.  "Accordingly, the trial court's order on child support is reversed, and this matter is 
remanded for the trial court to consider the father's child support modification request." 
Foley v. Foley, 211 So.3d 370 (Fla. 5th DCA 2017) 
 
A TRIAL COURT DOES NOT ABUSE DISCRETION IN SETTING AN INITIAL 
CHILD SUPPORT OBLIGATION BY IMPUTING INCOME TO AN INCARCERATED 
PARENT. 
 
 The father appealed from the final judgment dissolving his marriage to the mother. The 
trial court awarded sole parental responsibility of the parties' minor children to mother, granted 
her request to change the children's surname, and ordered father to pay child support.  Prior to 
the dissolution of marriage, the father was convicted of two counts of knowingly attempting to 
persuade, induce, and entice a person believed to be a minor to engage in illicit sexual conduct. 
He was serving a lengthy sentence in federal prison. The issue presented was whether the trial 
court abused its discretion by entering an initial child support order based on imputing income to 
the father, even though he is incarcerated. The Fifth District Court of Appeal held: 
 1.  "Initially, we address Father's argument that his due process rights were violated 
because he was 'blindsided' by Mother's request for child support at trial." 
 2.  "Although Mother did not request child support in her petition for dissolution of 
marriage, contrary to Father's assertion, the request for child support was listed as an issue for 
resolution in Mother's pretrial statement." 
 3.  "Likewise, Father's pretrial statement addressed the child support issue, indicating that 
he was presently unable to afford child support." 
 4.  "Father does not argue that he objected to the issue of child support at trial; further, we 
do not have a transcript of the trial reflecting any objection." 
 5.  "Thus, Father cannot establish that the trial court violated his due process rights in 
considering the child support issue." 
 6.  "As to the child support order, this case presents an issue of first impression in our 
Court and an issue that has divided other jurisdictions." 
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 7.  "Two of our sister courts have considered the question and reached opposite 
conclusions." 
 8.  "The Florida Supreme Court addressed the related issue of modification of a 
preexisting child support award in Department of Revenue v. Jackson, 846 So.2d 486 (Fla. 
2003).  Specifically, the Court addressed 'whether a court should permit a parent to have a 
preexisting support obligation modified or suspended based upon an inability to fulfill the 
financial support obligation during a period of imprisonment.'" 
 9.  "The Court determined that an incarcerated individual is not entitled to an automatic 
modification based on a reduction in income resulting from the incarceration." 
 10.  "Rather, the Court held that: (1) an incarcerated parent may file a petition to modify 
the support obligation; (2) the trial court will hold the petition in abeyance throughout the period 
of incarceration; and (3) the 'support installments, although still outstanding according to the 
original payment schedule, do not accrue as a vested interest of the child to be reduced to 
judgment which cannot be altered.'" 
 11.  "The decision whether to impute income to an incarcerated parent in order to 
establish an initial child support obligation raises competing policy concerns—the obligation of a 
parent to provide support for his or her children versus an incarcerated individual's inability to 
pay." 
 12.  "Although in most instances a parent without the ability to pay will not be ordered to 
pay child support, the child support guidelines allow for imputation of income if the evidence 
demonstrates that the obligor's 'unemployment or underemployment is voluntary.'" 
 13.  "We believe that an individual's actions that lead to incarceration are voluntary for 
purposes of the statute." 
 14.  "We do not think that section 61.30 was intended to operate as a shield to avoid 
having an initial support obligation established while the parent is incarcerated." 
 15.  "Indeed, 'the duty to support one's children pre-exists other duties voluntarily 
assumed or imposed by law." 
 16.  "‘It exists as a result of parenthood and came into force before any criminal 
conviction.'" 
 17.  "It would be inconsistent to allow an incarcerated parent's child support obligation, 
which was set before incarceration, to continue to accrue until the parent's release from prison, 
and yet not allow the trial court to initially set a minimum amount of child support for an 
individual who is already incarcerated." 
 18.  "To preclude an initial award of child support that would accrue during the period of 
a parent's incarceration would deprive a child of the support to which he or she is entitled." 
 19.  "Accordingly, we hold that a trial court does not abuse its discretion in setting an 
initial child support obligation by imputing income to an incarcerated parent." 
 20.  "We affirm the trial court's decision to do so in this case; we align ourselves with the 
Fourth District in McCall and certify conflict with the First District in Llamas." 
Wilkerson v. Wilkerson, 220 So.3d 480  (Fla. 5th DCA 2017) 
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VI.  EQUITABLE DISTRIBUTION 


 


A.  Marital vs. Non-Marital Assets/Liabilities 


 
Supreme Court 


TRIAL COURT PROPERLY DETERMINED THAT MARITAL PROPERTY WAS 
CREATED BY WAY OF INTERSPOUSAL GIFT DURING THE PARTIES' 
MARRIAGE. 
 
 The issue in this dissolution of marriage case was whether the Fourth District Court of 
Appeal applied an improper standard of review to the trial court's factual findings regarding 
whether a spouse had donative intent to establish that property was an interspousal gift and, 
therefore, included in the marital estate subject to equitable distribution.  The wife argued that 
the appropriate standard is "competent, substantial evidence," and the Fourth District erroneously 
concluded that the trial court's findings did not satisfy this standard. The husband argued that, 
although a single sentence in the Fourth District's opinion could be interpreted to apply the 
wrong standard of review, the wife misread the Fourth District's opinion, which correctly 
accepted the trial court's findings of fact. However, the husband additionally argued that the 
Fourth District incorrectly applied the facts regarding Lake George (on of the assets at issue) to 
the law.  The Supreme Court of Florida accepted jurisdiction and thereafter held: 
 1.  "Pursuant to section 61.075(6)(a)1.c, Florida Statutes, the trial court concluded that 
'the Husband made an interspousal gift during the marriage to the Wife of an interest in 
Hickstead.' " 
 2.  "On rehearing, the trial court determined that competent, substantial evidence existed 
to support this finding… In making this determination, the trial court reasoned that although 
Husband 'purchased, financed and primarily paid for' Hickstead [one of the properties at issue] 
with his non-marital assets, it 'nonetheless should be considered marital assets.' " 
 3.  "Similarly, although Hickstead was 'titled primarily in the name of the Husband alone, 
that is not dispositive of whether [it] should be considered [a] marital asset.’" 
 4.  “'Wife and Husband both signed the mortgage on ... Hickstead.’ And, the trial court 
found that Hickstead was the parties' 'marital residence throughout the vast majority of the 
marriage and where the parties raised their children and lived as a family.'  Indeed, 'Wife was 
extremely and directly involved in all aspects of the Hickstead ... residence ... which was the 
family's primary home for approximately twenty years.’" 
 5.  "In 1997, Husband formed Hooker Hollow….As the Fourth District explained, 
Husband's purpose for creating Hooker Hollow was 'to turn [Hickstead] into a corporation and 
transfer part of the title to another entity. Only ... Husband was listed as the seller, but both 
parties signed the warranty deed transferring title of [Hickstead] to [Hooker Hollow].'" 
 6.  "Likewise, the trial court explained that Hooker Hollow 'was an entity created during 
the marriage to hold the asset which is the Hickstead ... marital home in Wellington, Florida.'" 
 7.  "As to this transfer, the trial court explained:  'There was evidence that ... the Wife 
actually signed the deed to that property when changing title to Hooker Hollow ..., and the Wife 
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signed closing documents/sale documents .... The Wife testified that she trusted the Husband 
with regard to documenting title to this property and transfer of title to this property, but she 
always understood from the actions of the Husband and the family that she had an interest in the 
Hickstead ... residence and property.'" 
 8.  "When Wife learned that Husband had no intention of sharing with her any of the 
proceeds from selling Hickstead to the Raethers, she immediately 'filed for dissolution of 
marriage.'" 
 9.  "Just after Wife filed for dissolution, the Raethers purchased Hickstead from Hooker 
Hollow for $4.5 million." 
 10.  "Reviewing all of the evidence related to Hickstead, the trial court stated: 'The 
totality of the testimony was that the Wife could and did treat [Hickstead] as her own. Although 
the living expenses of these properties were paid for from the Husband's assets, the Wife was not 
limited or restricted in any way from incurring the costs and expenses of maintaining and 
operating a family home at [Hickstead] .... Additionally, [Hickstead] provided the Wife 
unfettered access and use of the stables and horses to pursue her lifelong passion.... [I]t was clear 
from the evidence and testimony that while the horse business always lost money, the Husband 
and Wife centered their personal and social life around their love of horses....[Hickstead] [was] 
more than [a] mere line item asset[ ] in the name of the Husband during their marriage. [This] 
propert[y] [was] and should be considered [a] joint marital asset[ ] of the Husband and Wife in 
equitable distribution by this Court, the way [it was] considered [a] joint marital asset [ ] by the 
parties as they lived and raised a family in [this] “asset."’” 
 11.  "Ultimately, the trial court concluded: 'The Husband through his actions, or relative 
inaction, over the many years the family lived in [Hickstead] confirmed an interspousal gift to 
the Wife. The Court finds that the conduct of the parties, including the conduct of the Husband, 
demonstrates and establishes a donative intent of the Husband, delivery or possession of an 
interest in [Hickstead] ... as a gift to the Wife and surrender of dominion and control of those 
properties to the Wife.'" 
 12.  "Accordingly, the trial court found that Hooker Hollow was a marital asset because it 
was 'created during the marriage to hold the asset which is the marital home in Wellington, 
Florida,' as testified to by Wife's forensic accountant." 
 13.  "While one factor independently - such as Wife signing the Warranty Deed or being 
listed on the mortgage, or Wife's unfettered access to and autonomy in residing, maintaining, and 
improving Hickstead - does not establish an interspousal gift for purposes of equitable 
distribution in a dissolution of marriage, viewing Husband's actions comprehensively leads us to 
conclude that competent, substantial evidence supports the trial court's finding that Hickstead 
was an interspousal gift, of which Husband intended to divest himself of complete dominion and 
control to his Wife." 
 14.  “[As to a second property, Lake George], we agree with the Fourth District that the 
record contains competent, substantial evidence to support the trial court's finding that Lake 
George is marital property subject to equitable distribution." 
 15.  "Lake George was ‘the family's summer residence throughout the vast majority of 
the marriage.’ Like Hickstead, Husband purchased Lake George ‘with funds that can be traced to 
his pre-marital assets kept separate by the parties' prenuptial agreement.’  Likewise, Husband 
was the only signatory on the title and promissory note for the mortgage on Lake George through 
CitiBank.  However, as the trial court recognized, title is not dispositive in this inquiry." 
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 16.  "As the Fourth District explained:  'The Husband's "clear and unmistakable" 
intention with the Lake George property was, at least in part, as a gift to the Wife, which was 
established through the Wife's testimony about the Husband sending her a card for their tenth 
wedding anniversary with a picture of the property. This was after the Wife had expressed her 
desire to have a home up north and both parties searched for a suitable property. Additionally, 
the Wife purchased some furnishings and incidentals for the home from her separate 
funds….Because there is evidence of donative intent with regards to the Lake George property, 
we turn to the remaining two elements of a gift: delivery or possession and surrender of 
dominion and control.... In regards to delivery or possession, we hold the trial court did not abuse 
its discretion in finding that delivery was made at the time the Wife obtained keys to the property 
and began to possess the property as her summer home according to the intention of the 
Husband. Also, ... the evidence is uncontroverted that the Wife had unfettered access to the home 
and made decisions on care and maintenance of the property with the ability to incur expenses on 
behalf of the Husband, evidencing the Husband's surrender of control to her, at least in part.’" 
 17.  "In light of the trial court's findings of fact, the evidence in the record, and the Fourth 
District's analysis, we agree with the Fourth District that competent, substantial evidence 
supports the trial court's determination that Lake George was marital property subject to 
equitable distribution." 
 18.  "We conclude that the proper standard of review on appeal when reviewing a trial 
court's determination, in a dissolution of marriage, of whether a spouse had donative intent to 
establish that property was an interspousal gift subject to equitable distribution is 'competent, 
substantial evidence.' " 
 19.  "In this case, we conclude that such evidence existed to support the trial judge's 
conclusion that both properties at issue were marital assets under section 61.075, Florida 
Statutes." 
Hooker v. Hooker, 220 So.3d 397 (Fla. 2017) 
 


First District 


WHERE HUSBAND AND HIS SISTER EACH OWNED HALF INTEREST IN PARCEL 
PRIOR TO PARTIES' MARRIAGE, AND AFTER PARTIES WERE MARRIED 
HUSBAND ACQUIRED SISTER'S HALF INTEREST USING MARITAL FUNDS, 
TRIAL COURT ERRED IN FINDING THAT ENTIRE PARCEL, INCLUDING HALF 
INTEREST OWNED BY HUSBAND PRIOR TO MARRIAGE, WAS A MARITAL 
ASSET. 
 
 The Former Husband appealed from a final order equitably distributing the parties' 
marital assets. One of the assets at issue was the Pigeon Creek property, consisting of two 
contiguous parcels, one 13 acres, and the other 3.5 acres. When the parties married in 2001, the 
Husband and his sister each owned an undivided half-interest in the smaller parcel, and the 
Husband solely owned the larger parcel. During the marriage, the parties gave the Husband's 
sister money to pay the property taxes on a different tract of land she owned. As repayment, she 
deeded her half-interest in the 3.5 acre Pigeon Creek parcel to the Husband. Thus, both Pigeon 
Creek parcels were titled solely in the Husband's name when the marriage was dissolved. The 
trial court determined that all of the 3.5 acre parcel was a marital asset because the Husband 
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acquired the sister's half-interest with marital funds. This appeal followed and the District Court 
held: 
 1.  "We review de novo a trial court's legal conclusion that an asset is marital or non-
marital." 
 2.  "Assets acquired during the marriage by either spouse individually or by both spouses 
jointly are marital assets." 
 3.  "On the other hand, assets acquired by either party before the marriage are non-marital 
assets." 
 4.  "Therefore, the half-interest Husband acquired in the 3.5-acre parcel of the Pigeon 
Creek property before the marriage was a non-marital asset, while the interest he acquired during 
the marriage with marital funds was a marital asset." 
 5.  "Husband's acquisition of his sister's half-interest in the parcel with marital funds did 
not convert his pre-marital half-interest into a marital asset." 
 6.  "Therefore, the trial court erred in determining that the 3.5-acre parcel of the Pigeon 
Creek property was entirely a marital asset." 
 7.  "Accordingly, we remand this case to the trial court for entry of an amended final 
order consistent with this opinion." 
Landrum v. Landrum, 212 So.3d 486 (Fla. 1st DCA 2017) 
 
TRIAL COURT ERRED IN MAKING UNEQUAL DISTRIBUTION WITHOUT 
REQUIRED FINDINGS. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "We review a trial court's ruling on equitable distribution of marital assets under the 
abuse of discretion standard." 
 2.  "In a dissolution of marriage proceeding, the distribution of assets and liabilities must 
be equal unless an unequal distribution is warranted under the statutory factors listed in § 
61.075(1)(a)–(j), Florida Statutes." 
 3.  "Before a trial court may unequally distribute marital assets and liabilities, it must 
consider the relevant statutory factors." 
 4.  "The trial court did not equally distribute the assets in this case, but required Appellant 
to take sole possession of a certain loan obligation because he had a higher income." 
 5.  "The court did not evaluate the statutory factors." 
 6.  "Thus we reverse and remand so that the trial court may consider and make required 
findings before making an unequal distribution in [the Wife's] favor." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
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TRIAL COURT CORRECTLY TREATED EARNINGS FROM OIL AND GAS 
COMPANY AND DRILLING RIGHTS WHICH WERE COMPANY'S PRIMARY 
ASSET AS MARITAL EVEN THOUGH HUSBAND ACQUIRED BUSINESS AND 
DRILLING RIGHTS BEFORE THE MARRIAGE WHERE PROCEEDS FROM SALE 
OF THE DRILLING RIGHTS WERE COMMINGLED WITH MARITAL FUNDS BUT 
ERRED IN DETERMINING OTHER ASSETS AS MARITAL. 
 
 The Former Husband appealed from the trial court's final judgment of dissolution of his 
marriage to the Former Wife arguing that the trial court erred in including the value of the 2014 
Jaguar F–Type as both a stand-alone asset and in the adjusted cash amount, and in its allocation 
of assets owned by Continental Financial Services, LLC ("Financial Services"), in devising the 
equitable distribution scheme.  
 The Wife filed her petition for dissolution in March 2013, after nearly fourteen years of 
marriage.  The Husband is the sole shareholder and owner of three companies: Worldwide 
Financials, LLC ("Worldwide"); Continental Development, LLC ("Development"); and Crude 
Oil & Gas, Inc. ("Crude Oil"). Financial Services is a partnership between William Pierce and 
Worldwide, a company wholly owned by Husband. The Wife asked the trial court to designate 
the property and assets held by Worldwide, Development, Crude Oil, and Financial Services as 
marital assets. 
 The parties owned various properties, vehicles, and businesses they acquired during the 
marriage. The Husband disputed the equitable distribution of Crude Oil's assets, including the 
2014 Jaguar F–Type and the assets of Financial Services, due to his status as a fifty-percent 
shareholder. The equitable distribution schedule incorporated into the final judgment assigned to 
Husband an adjusted cash amount of $776,752. The value of adjusted cash included $578,000 
earned by Crude Oil. In addition to the adjusted cash amount, the 2014 Jaguar F–Type, 
purchased with Crude Oil funds, was credited against Husband in the amount of $75,750. The 
equitable distribution assigned to Wife the Tortuga Lot and the Ameritrade Account, which are 
assets of Financial Services. The Husband contends that the trial court erred in valuing Crude Oil 
as a marital asset when calculating the adjusted cash amount and the First District Court of 
Appeal held: 
 1.  "We reverse the final judgment and remand for the trial court to correct the equitable 
distribution schedule consistent with this opinion." 
 2.  "'We review a trial court's characterization of an asset as marital or non-marital de 
novo and any factual findings necessary to make this legal conclusion for competent, substantial 
evidence.'" 
 3.  "Husband argues that the value of Crude Oil, and its primary asset, the drilling rights, 
is premarital because he acquired the business and drilling rights long before the parties 
married." 
 4.  "'Non-marital assets may lose their non-marital character and become marital assets 
where, as here, they have been commingled with marital assets.' " 
 5.  "'Money is fungible, and once commingled it loses its separate character.'" 
 6.  "When non-marital funds are commingled with marital funds, the non-marital funds 
become marital funds and therefore are subject to equitable distribution." 
 7.  "Although Husband is correct that Crude Oil's primary asset, the deep-oil drilling 
rights, originated as a non-marital asset, the record evidence supports the trial court's factual 
finding that the proceeds from the sale of the drilling rights were commingled when Crude Oil 
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funds were loaned to Development, causing them to lose their non-marital character, despite the 
eventual return of the funds to a Crude Oil account.  The earnings of Crude Oil are therefore 
marital assets." 
 8.  "Despite correctly characterizing Crude Oil funds as martial assets, the trial court 
erred in calculating the 2014 Jaguar F–Type twice, both as a separate asset and in the adjusted 
cash amount assigned to Husband through Crude Oil.  Husband purchased the 2014 Jaguar F–
Type with Crude Oil funds from the sale of the drilling rights.  The trial court included the value 
of the 2014 Jaguar F–Type in calculating the adjusted cash amount of $578,000.  Because the 
value was already included in the adjusted cash amount, the trial court erred in assigning $75,750 
for the 2014 Jaguar F–Type to Husband." 
 9.  "Husband argues that the trial court erred in awarding Wife exclusive right and title to 
the Tortuga Lot and the Ameritrade account, assets owned by Financial Services.  Husband 
alleges that any interest in Financial Services should have been limited to Husband's fifty-percent 
share of ownership in Financial Services." 
 10.  "In this case, the evidence supported Husband's claim that Financial Services is 
owned equally by Pierce and Worldwide, Husband's wholly-owned company.  At the final 
hearing on April 27, 2015, Wife stated that she would not be asking the trial court to determine 
Financial Services as a full marital asset, but only the fifty-percent owned by Husband, as the 
other fifty-percent was owned by Pierce.   Both Wife and Husband's separate accountants 
testified as to Husband's fifty-percent ownership interest of Financial Services.  The deposition 
of Pierce was admitted, which outlined the fifty-percent ownership agreement.  In addition, the 
tax records of Financial Services reflected a fifty-percent ownership agreement." 
 11.  "The trial court did not have jurisdiction to adjudicate the property rights of Pierce, 
who was not a party to the dissolution action.  Thus, the trial court erred in distributing the full 
value of assets owned by Financial Services, specifically, the Tortuga Lot, a piece of real 
property titled to Financial Services, and an Ameritrade account to Wife." 
 12.  "Because we conclude that the trial court erred in calculating the 2014 Jaguar F–
Type as adjusted cash and a separate marital asset, and erred in awarding Financial Services' 
assets to Wife, the trial court will have to address the equitable distribution of the parties' assets 
on remand." 
Sturms v. Sturms, 226 So.3d 1004 (Fla. 1st DCA 2017)  
 


Second District 


Third District 


Fourth District 
 


ERROR TO FAIL TO INCLUDE HUSBAND'S LOAN ON BOAT AND TRAILER IN 
EQUITABLE DISTRIBUTION SCHEME. 
 
 The former husband appealed from the trial court's amended final judgment of 
dissolution of his marriage to the former wife. The Fourth District Court of Appeal affirmed 
without comment on all issues raised, except for one: 
 1.  "The trial court erred by failing to include the Husband's loan on the boat and trailer in 
its equitable distribution scheme." 







  142 


 2.  "The Husband's expert testified that Husband owed $21,167 on the boat and trailer." 
 3.  "The Wife also conceded that there was a loan." 
 4.  "Moreover, in their proposed equitable distribution schemes, both parties included the 
loan and valued the debt at $21,167." 
 5.  "However, in the trial court's equitable distribution scheme, the loan is not included." 
 6.  "Therefore, we reverse and remand for the trial court to include the Husband's loan on 
the boat and trailer when equitably distributing the parties' assets and liabilities." 
Fiscina v. Fiscina, 223 So.3d 1009 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO INCLUDE IN FINAL JUDGMENT 
WRITTEN FINDINGS SPECIFICALLY ADDRESSING SEVERAL LOANS FORMER 
HUSBAND TESTIFIED HE OWED TO VARIOUS FAMILY MEMBERS AND A BANK. 
 
 The former husband challenged the equitable distribution of liabilities in a final judgment 
of dissolution of marriage. At issue were several loans that the former husband testified he owed 
to various family members and a bank. He had no loan documents to prove their existence. In 
making equitable distribution, the judgment stated: "As to any debt not otherwise addressed 
herein each party shall be responsible for any and all debt that appears in his or her own name as 
his or her sole and separate debt and shall indemnify and hold harmless the other party 
therefrom." The judgment did not otherwise identify the subject loans. The Fourth District Court 
of Appeal found: 
 1.  "Section 61.075(3), Florida Statutes (2016), requires that the court make written 
findings of fact identifying marital assets and liabilities." 
 2.  "Although at the final hearing the judge said that he thought these particular loans 
were non-marital, personal debts made after the date of separation, those findings were not 
included in the final judgment." 
 3.  "Moreover, the judge did not establish a separation date, and the former husband 
testified that the loans were used to fix up or purchase two of the marital properties." 
 4.  "Therefore, it is hard to square the testimony with the judge's ruling, unless the judge 
simply did not believe the former husband and his relatives that the loans were made and were 
used for marital purposes." 
 5.  "Nevertheless, 'failure to make sufficient findings regarding value of property and 
identification of marital assets and debts constitutes reversible error and requires remand for 
appropriate findings to be made.'" 
 6.  "We therefore reverse and remand for the trial court to make appropriate findings and 
to readjust the equitable distribution plan, if necessary." 
Raphael v. Raphael, 221 So.3d 687 (Fla. 4th DCA 2017) 
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SHARES OF STOCK TRANSFERRED FROM HUSBAND'S FATHER TO HUSBAND 
DURING MARRIAGE AND TITLED IN HUSBAND'S NAME, WHICH TRANSFERS 
WERE MADE SOLELY TO AVOID PAYING FOREIGN DEATH TAX THAT WOULD 
BE IMPOSED IF THE STOCK WERE BEQUEATHED TO HUSBAND UPON 
FATHER'S DEATH, SHOULD HAVE BEEN CLASSIFIED AS HUSBAND'S NON-
MARITAL ASSETS. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage. 
Primarily, the Wife contended that the trial court erred by (1) not awarding her permanent 
alimony; (2) failing to classify certain stock as assets in determining support; (3) ordering the 
parties to pay the proceeds of the sale of rental property to a certain non-party creditor; and (4) 
denying her motion for attorney's fees. 
 When the Husband filed for divorce in 2013, the couple had been married for seventeen-
and-a-half years. Both spouses were in their early forties by the time of divorce. Husband was 
the principal source of income throughout the marriage (abetted by the generosity of his parents), 
while Wife was both homemaker and, in the last years of the marriage, a stay-at-home mother. 
There was considerable evidence introduced at trial concerning Husband's various business 
ventures throughout the marriage. At the time of divorce, Husband was a part owner of a 
restaurant. He lived in Brazil with a new girlfriend and their two minor children. The Wife, 
meanwhile, remained in Broward County, Florida, where the couple had lived, taking care of the 
couple's children who were also minors.  Throughout the marriage, the Husband and Wife 
received generous gifts from Husband's parents. In 1999, Husband's father purchased the couple 
a house in California valued at approximately $800,000. The house was later sold. Then, when 
the couple moved to Broward County, Husband's parents again purchased a marital home for the 
couple. Evidence at trial suggested the Broward County home's value was about $650,000 to 
$700,000. The couple also decided to purchase a rental home (hereinafter "rental property"), 
subject to a mortgage. The value of the rental property was about $300,000 to $350,000. When 
Husband could no longer afford to pay the mortgage sometime around 2007 or 2008, his father 
loaned him approximately $260,000 to pay it. 
 Although the couple lived a relatively comfortable life during their marriage, Husband's 
financial affidavits and tax returns demonstrated that lifestyle was due in large part to his father. 
Husband's latest amended financial affidavit, for 2014, showed that he earned a monthly gross 
income of $6,295. He listed $1,281,300 in total assets, and over $1,035,199 in total liabilities. 
Husband reported that his father gave him a substantial amount of assets, but also testified that 
there were strings attached in the form of great debt. In fact, at trial, the court found that 
Husband's father loaned Husband approximately $1,410,000 over the course of the marriage. On 
his financial affidavit, Husband also claimed he owned contingent assets—shares in a company 
called DSC Holdings Limited—valued at $885,000. Evidence admitted at trial showed the true 
value of these shares to be in excess of one million dollars. As for Wife, she made no income, 
and argued at trial that her monthly reasonable living expenses exceeded $20,000. However, the 
trial court determined that Wife's temporary alimony award, which totaled $2,500 a month and 
included an unspecified amount of rental income from the rental property, was sufficient to cover 
her reasonable living expenses. 
 Pertaining to equitable distribution, the District Court held, with respect to shares of stock 
transferred to the Husband by his father: 
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 1.  "At trial, Husband's father testified that he transferred the shares to Husband in 2005.  
Husband was thus the legal owner in name of the stock." 
 2.  "As the First District Court of Appeal explained, albeit in a different context:  In our 
analysis, we start with the principle that, corporate records provide a prima facie evidentiary 
basis for determining ownership of corporate stock. Thus, when a party's name appears as a 
shareholder in the official corporate records, the burden is on that party to establish that he or she 
was not a shareholder. Some courts have expressed this principle in terms of estoppel, so that a 
person who permits his name to be registered on the books of the corporation as the owner of 
shares of stock may be estopped from disputing his ownership of the shares." 
 3.  "Here, we too start our analysis of ownership of the stock by looking to who was the 
title owner.  At trial, Wife submitted incontrovertible evidence that it was Husband." 
 4.  "Moreover, on the stand, both Husband and his father agreed that the shares were in 
Husband's name." 
 5.  "Our decision regarding ownership of the stock is also guided by the principles of 
estoppel." 
 6.  "At trial, Husband's father directly testified that the reason he placed ownership of the 
stock in his son's name was to avoid paying a forty percent 'death tax' in Taiwan. The father 
acknowledged that he intended to bequeath the stock to Husband upon the father's death, but did 
not want to pay taxes." 
 7.  "To accomplish this tax-avoidance objective, he needed to actually transfer ownership 
of the stock to his son before his (the father's) death." 
 8.  "Now, though, it appears Husband and his father want it both ways.  They wish to 
circumvent foreign tax obligations by placing ownership of the stock in Husband's name, yet 
circumvent our State's marital dissolution support laws by arguing those same assets are in 
reality the father's.  We are not persuaded." 
 9.  "One of our sister courts, in Collinson v. Miller, 903 So.2d 221 (Fla. 2d DCA 2005), 
outlined the basis of our rejection of Husband's argument.  There, the decedent's children also 
attempted to enforce a type of agreement that sought to evade taxes.  The court struck the 
arrangement down, explaining:  'It seems odd, to say the least, that a court of equity would 
impose a constructive trust in favor of the Miller children ... against a third party, to enforce an 
oral agreement specifically designed to evade taxes. If the constructive trust were upheld, it 
appears the Miller children would successfully obtain this property without paying the federal 
taxes due and owing based upon the agreement they sought to enforce.'" 
 10.  "We too are loath to grant Husband's request that we impose as an equitable remedy 
a resulting trust in the shares for his father." 
 11.  "Instead, we hold that the shares were non-marital assets owned by Husband." 
 12.  "We accordingly reverse and remand for the trial court to reconsider and recalculate 
its determinations of the various forms of support with the understanding that the shares at issue 
are assets of Husband rather than of his father." 
Hua v. Tsung, 222 So.3d 584 (Fla. 4th DCA 2017) 
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TRIAL COURT ERRED IN INCLUDING TAX REFUND IN EQUITABLE 
DISTRIBUTION WHERE REFUND WAS DISSIPATED BEFORE TRIAL AND THERE 
WAS NO FINDING OF MISCONDUCT. 
 
 The Former Husband contended on appeal that the trial court erred in including the 
parties' 2010 tax refund in its equitable distribution scheme when the refund was dissipated 
before trial and the trial court did not make a finding of misconduct. The Fourth District Court of 
Appeal found: 
 1.  "We review a trial court's determination of equitable distribution for an abuse of 
discretion." 
 2.  "'Distribution of marital assets and liabilities must be supported by factual findings in 
the judgment or order based on competent substantial evidence.'" 
 3.  "'A trial court's legal conclusion that an asset is marital or non-marital is subject to de 
novo review.'" 
 4.  "We agree [with the Former Husband that the trial court erred in including the parties' 
2010 tax refund in its equitable distribution scheme when the refund was dissipated before trial 
and the trial court did not make a finding of misconduct]." 
 5.  "Therefore, we reverse and remand for the trial court to omit the tax refund from its 
equitable distribution analysis." 
Higgins v. Higgins, 226 So.3d 901 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO PROVIDE REASONS FOR FINDING THAT 
HUSBAND'S BOAT WAS A MARITAL ASSET WHERE BOAT REPLACED ONE THE 
HUSBAND OWNED PRIOR TO MARRIAGE AND HUSBAND CLAIMED IT WAS 
PURCHASED WITH INSURANCE PROCEEDS ATTRIBUTABLE TO IRREPARABLE 
DAMAGE TO PREMARITAL BOAT. 
 
 During the trial below, the Former Husband testified that he purchased the replacement 
boat using insurance proceeds he received after his premarital boat was irreparably damaged. 
The Former Wife did not dispute that insurance proceeds related to the premarital boat were used 
to purchase the second boat. Instead, she testified that the Former Husband gifted her the new 
boat as a Christmas gift. The Former Husband's argued that the trial court erred in treating the 
new boat as a marital asset. The Fourth District Court of Appeal held: 
 1.  "We review a trial court's determination of equitable distribution for an abuse of 
discretion." 
 2.  "'Distribution of marital assets and liabilities must be supported by factual findings in 
the judgment or order based on competent substantial evidence.'" 
 3.  "'A trial court's legal conclusion that an asset is marital or non-marital is subject to de 
novo review.'" 
 4.  "Non-marital assets include '[a]ssets acquired ... by either party prior to the marriage, 
and assets acquired ... in exchange for such assets.'" 
 5.  "In deeming the new boat to be a marital asset, the trial court stated that the Former 
Husband 'claims he used' insurance proceeds 'to purchase the [new] boat,' and it further found 
that the boat was titled in the Former Husband's name but currently in the Former Wife's 
possession." 
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 6.  "It is unclear from these findings why the trial court designated the boat as a marital 
asset." 
 7.  "The Former Wife argues that the trial court made a credibility determination and 
believed her, but the court did not make any findings relating to the Former Wife's testimony that 
the Former Husband gifted her the new boat." 
 8.  "This lack of findings makes review impossible." 
 9.  "For that reason, we must reverse and remand for the trial court to either make factual 
findings that support designation of the new boat as a marital asset or amend the equitable 
distribution scheme." 
Higgins v. Higgins, 226 So.3d 901 Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN TREATING AS MARITAL ASSET ALL THE PROCEEDS 
FROM SALE OF PROPERTY OWNED BY WIFE PRIOR TO MARRIAGE BASED ON 
FINDINGS THAT WIFE USED MARITAL FUNDS TO PAY DOWN MORTGAGE AND 
MAKE REPAIRS TO PROPERTY. 
 
 The Former Wife was divorced before marrying the Former Husband in the instant case. 
She and her ex-Husband owned what she called the Bittern Street property. Her parents loaned 
her $100,000 to buy out her ex-Husband's interest in the property. There was conflicting 
evidence regarding whether her parents held a mortgage on the property. Transcripts of 
depositions and a pre-trial hearing were entered into evidence. During one deposition, the 
Former Wife testified that on the date she married the Former Husband, her parents held a 
mortgage on the property. She could not recall whether she made monthly mortgage payments to 
her parents. In another deposition, she again confirmed that her parents held a mortgage on the 
property during the parties' marriage. She testified that she did not make monthly mortgage 
payments and that the entire loan was paid off with proceeds from the sale of the Bittern Street 
property. During a pre-trial hearing, the Former Wife testified that the property carried a 
mortgage on the date the parties married, and that she used her income during the parties' 
marriage to make mortgage and tax payments on the property. 
 At trial, the Former Wife testified that she borrowed $119,000 from her parents and that 
her parents never held a mortgage on the property. She introduced into evidence a claim of lien 
filed by her mother, which reflects that the Former Wife borrowed $455,000 to "purchase, 
renovate, and repair [the] dwelling," and that the loan was "to be repaid upon sale and closing of 
[the Bittern Street property]." According to the Former Wife, she did not borrow that amount 
from her parents; rather, that amount represented the value of the property when the Former Wife 
divorced her ex-Husband. The Former Wife also introduced a release of claim purported to be 
signed by her mother in 2000. 
 The evidence also showed that the Former Wife used marital funds to repair the property 
from damage it suffered during two hurricanes; she replaced the roof, removed a screen 
enclosure and wallpaper, painted damaged ceilings, and installed new carpeting in a portion of 
the home. Some of the repairs were paid for using insurance proceeds. 
 The parties took out a home equity line of credit utilizing the equity in the Bittern Street 
property. They used funds from the line of credit to construct the marital home. Subsequently, 
they took out a "construction loan" utilizing the marital home as security and used those funds to 
satisfy the line of credit. The Bittern Street property sold during the marriage for $1,050,000. 
The amount remaining on the mortgage held by the Former Wife's parents was satisfied with 
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proceeds from the sale. The Former Wife then deposited proceeds from the sale into a bank 
account. 
 Per the Former Wife, the property depreciated in value during the marriage. It was worth 
$450,000 when the Former Wife and her ex-Husband divorced, and any appreciation in the 
property's value happened before the Former Wife married the Former Husband. According to 
the Former Husband, the Former Wife told him at some point that the property was worth 
$1,000,000 when the parties were married. 
 The trial court found that all of the proceeds from the sale constituted a marital asset. The 
trial court provided the following reasons for designating the proceeds as a marital asset: (1) the 
Former Wife used marital funds to pay down the mortgage and make repairs to the property; (2) 
the Former Wife had the burden to establish whether any part of the enhanced value is exempt 
from distribution and failed to meet her burden; (3) the equity in the Bittern Street property was 
used to obtain a line of credit, the funds from which were used to construct the marital home; and 
(4) the parties took out a loan using the marital home as security and used loan funds to satisfy 
the line of credit. Based on these factors, the trial court found that the "parties absolutely, 
positively commingled these assets," and "[a]s such, the value of the Bittern home is a marital 
asset." The Former Wife cross-appealed and the Fourth District Court of Appeal held: 
 1.  "We review a trial court's determination of equitable distribution for an abuse of 
discretion." 
 2.  "'Distribution of marital assets and liabilities must be supported by factual findings in 
the judgment or order based on competent substantial evidence.'" 
 3.  "'A trial court's legal conclusion that an asset is marital or non-marital is subject to de 
novo review.'" 
 4.  "Marital assets include '[t]he enhancement in value and appreciation of nonmarital 
assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital assets, or both.'" 
 5.  "Additionally, an increase in the equity value of property is a marital asset subject to 
equitable distribution." 
 6.  "'However, improvements or expenditures of marital funds to a non-marital asset does 
not transform the entire asset into a marital asset; rather, it is only the "enhancement in value and 
appreciation" which becomes a marital asset.'" 
 7.  "The party asserting entitlement to an increase in the value of non-marital property has 
the burden of proving the enhancement." 
 8.  "Once a party establishes that marital labor or funds were used to enhance the non-
marital property's value, the burden shifts to the other party to show that some, if any, portion of 
the enhanced value is exempt from equitable distribution." 
 9.  "'[T]o make an award for the enhancement in value and appreciation of a non-marital 
asset, the court must make specific findings as to the value of such enhancement and 
appreciation during the marriage, as well as which portion of that enhanced value is attributable 
to marital funds and labor.'" 
 10.  "'When improvements are made to real property, the court should make findings 
regarding the current value of the property and the value of the property prior to the marital 
enhancements. The court should then make findings regarding the amount of the appreciation 
that was attributable to the marital enhancements.'" 
 11.  "Here, there was scant evidence regarding the enhanced value of the Bittern Street 
property. The Former Wife testified that the value depreciated between the parties' marriage and 
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the date the property was sold.  The Former Husband testified that the Former Wife told him the 
property was worth $1 million when the parties married… The property sold for $1,050,000." 
 12.  "Additionally, although any increase in equity due to mortgage payments made by 
the Former Wife using marital funds would be subject to equitable distribution, there was no 
evidence as to the amount by which the equity increased." 
 13.  "Instead of taking additional evidence and making the required findings as to 
enhanced value, the trial court designated as a marital asset all of the proceeds from the sale of 
the Bittern Street property." 
 14.  "On remand, after taking additional evidence, the trial court must make findings as to 
the enhanced value of the property, including any increase in equity that is due to the Former 
Wife's use of marital funds to pay down the mortgage held by her parents." 
 15.  "After taking additional evidence, if the trial court finds that the Former Husband has 
established the amount of increase in value and equity from the date of marriage to the sale date, 
the Former Wife will then have the burden of showing that any portion of those respective 
increases were not due to marital contribution." 
Higgins v. Higgins, 226 So.3d 901 (Fla. 4th DCA 2017) 
 


Fifth District 
 


ERROR TO INCLUDE IN VALUATION OF WIFE'S JEWELRY THE VALUE OF 
ENGAGEMENT RING WHICH HUSBAND CONCEDED WAS A NON-MARITAL 
ASSET. 
 
 The wife appealed from the final order entered by the trial court dissolving her marriage 
to the husband. The wife claimed that the trial court reversibly erred in equitably distributing her 
jewelry. She maintains that the trial court's $10,000 valuation of her jewelry for purposes of 
equitable distribution is not supported by substantial competent evidence. 
 1.  "The husband listed jewelry valued at $10,000.00 on his financial affidavits, in his 
pre-trial memorandum, and in his proposed equitable distribution schedule." 
 2.  "Yet, during trial, the husband's counsel conceded:  ‘Okay. And I think we can all 
agree that [$]3,500 to [$]4,000 of [the $10,000.00] is a non-marital engagement ring that was 
given to her before the marriage. So that drops it down to about six grand.’" 
 3.  "However, in the final dissolution order, the trial court ruled: 'WIFE'S JEWELRY. 
The wife has jewelry with an approximate marital value of $10,000.00 as of the date of filing. 
That jewelry should remain the property of the wife as equitable distribution.’" 
 4.  "Since the husband agreed that the wife's engagement ring was a pre-marital gift and, 
thus, a non-marital asset, and he agreed that the remaining jewelry was valued at $6,000.00, we 
reverse and remand for the entry of an amended final judgment increasing the husband's 
equalizing payment by $2,000.00." 
Fawcett v. Gainey, 214 So.3d 793 (Fla. 5th DCA 2017) 
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TRIAL COURT ERRED IN FAILING TO CATEGORIZE PARTIES' SON'S STUDENT 
AND AUTOMOBILE LOANS AS MARITAL OBLIGATIONS AND FAILING TO 
INCLUDE THEM IN EQUITABLE DISTRIBUTION. 
 
 The former husband contests the Final Judgment of Dissolution of Marriage, contending 
that the trial court erred in distributing certain assets and debts between the parties, including 
their son's school and automobile loans. The Fifth District Court of Appeal reversed, finding: 
 1.  "Both parties testified at trial that [the former wife] and their son cosigned on the car 
loan and [the former husband] cosigned on the student loans." 
 2.  "'All assets acquired and liabilities incurred by either spouse subsequent to the date of 
the marriage and not specifically established as non-marital assets or liabilities are presumed to 
be marital assets and liabilities.'" 
 3.  "Therefore, because [the former husband] and [the former wife] entered into these 
loans before the petition for dissolution of marriage was filed, they were marital debts that 
should have been included in the equitable distribution." 
 4.  "We note parenthetically that [the former wife] conceded during oral argument that it 
was error not to classify the student and automobile loans as marital obligations." 
 5.  "Upon remand, the trial court is directed to modify the equitable distribution in this 
case accordingly." 
Wayne v. Einspar, 217 So.3d 223 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO INCLUDE IN FINAL JUDGMENT 
FACTUAL FINDINGS ADVISING PARTIES OF ITS RATIONALE FOR UNEQUAL 
ALLOCATION OF MARITAL LIABILITIES OR ITS CONSIDERATION OF 
RELEVANT FACTORS OTHER THAN FORMER WIFE'S INABILITY TO PAY. 
 
 The Former Husband appealed from a Final Judgment for Dissolution of Marriage and an 
order denying his motion for rehearing and clarification of the final judgment. The Former 
Husband argued that the trial court erred ordering an unequal distribution of marital debt without 
making statutorily-required factual findings in support of the determination. The Fifth District 
Court of Appeal found: 
 1.  "In the final judgment, the trial court assigned a marital debt of $281,782 to Former 
Husband solely on the basis that Former Wife did not have the ability to pay the debt." 
 2.  "However, a gap in spouses' earning abilities is an insufficient basis for unequal 
distribution of marital assets and liabilities." 
 3.  "In determining equitable distribution of marital assets and liabilities, a trial court 
'must begin with the premise that the distribution should be equal, unless there is a justification 
for an unequal distribution based on all relevant factors.'" 
 4.  "To justify unequal distribution, the trial court must include in the final judgment 
findings of fact supporting its determination." 
 5.  "In this case, the trial court failed to include in the final judgment factual findings 
advising the parties of its rationale for the unequal allocation of marital liabilities or its 
consideration of the relevant factors other than Former Wife's inability to pay the marital debt." 
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 6.  "Accordingly, we reverse and remand for the trial court to make the necessary 
findings or to reconsider the allocation of marital debt, which may also require reconsideration of 
the award of alimony and attorney's fees." 
Vilardi v. Vilardi, 225 So.3d 395 (Fla. 5th DCA 2017) 
 


B.  Valuation 


 
First District  


TRIAL COURT ERRED BY NOT VALUING MARITAL ASSETS AND LIABILITIES 
DISTRIBUTED IN SUPPLEMENTAL FINAL JUDGMENT; TRIAL COURT MUST 
MAKE FINDINGS TO JUSTIFY AN UNEQUAL DISTRIBUTION OF MARITAL 
ASSETS AND LIABILITIES. 
 
 The Former Husband appealed from the supplemental final judgment of dissolution of 
marriage and the post-judgment order on the Former Wife's motion for contempt, enforcement, 
and sanctions. The District Court of Appeal found merit only in the Former Husband's argument 
that the trial court erred by not valuing the marital assets and liabilities distributed in the 
supplemental final judgment and held: 
 1.  "[O]n that issue, we reverse and remand for the trial court to make specific findings on 
the value of the marital assets and liabilities, and if necessary based on those findings, to either 
reconsider the distribution scheme in the supplemental final judgment or make additional 
findings to support an unequal distribution." 
 2.  "Section 61.075(3), Florida Statutes (2014), requires the trial court to make specific 
written findings of fact to support its distribution of the parties' marital assets and liabilities, 
including findings on the values of the assets and liabilities." 
 3.  "Without such findings, the appellate court is unable to conduct a meaningful review 
of the distribution ordered by the trial court." 
 4.  "Here, the trial court specifically identified the significant marital assets and liabilities 
and specified which spouse received them." 
 5.  "The court did not, however, make the required written findings concerning the 
valuation of these assets and liabilities." 
 6.  "Without such findings, we are unable to determine whether the distribution ordered 
by the trial court was equal, but it appears that the distribution favored the former wife." 
 7.  "Specifically, based on the values listed in the parties' financial affidavits, it appears 
that the former wife received between $179,793 and $202,406 in net assets while the former 
husband received between negative $8,614 and negative $17,270 in net assets." 
 8.  "The trial court has the authority to order an unequal distribution of marital assets and 
liabilities." 
 9.  "However, if it does so, the court must provide specific written findings justifying the 
unequal distribution." 
 10.  "Here, the supplemental final judgment contains no findings to justify what appears 
to be an unequal distribution of the marital assets and liabilities." 







  151 


 11.  "Accordingly, we reverse the distribution of the marital assets and liabilities in the 
supplemental final judgment and remand for the trial court to (1) make specific findings on the 
values of the marital assets and liabilities distributed to each party, and (2) either reconsider the 
distribution scheme to equally distribute the marital assets and liabilities, or make specific 
findings to justify an unequal distribution." 
Navarro v. Navarro, 209 So.3d 74 (Fla. 1st DCA 2017) 
 
IN DISTRIBUTING BANK ACCOUNTS, TRIAL COURT ABUSED DISCRETION IN 
USING BALANCES IN ACCOUNTS AS OF DATE OF FILING OF PETITION 
RATHER THAN BALANCES IN ACCOUNTS AS OF DATE OF FINAL HEARING 
WHERE ACCOUNTS HAD BEEN DIMINISHED DURING PROCEEDINGS FOR 
LIVING EXPENSES, AND THERE WAS NO EVIDENCE OF MISCONDUCT ON PART 
OF HUSBAND 
 
 This is an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raised four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
award. 
 The parties were married for approximately thirty-nine years and it was undisputed that 
the former husband was the bread-winner and had a substantially larger earning potential than 
the former wife. The former husband had several bank accounts, most of which were correctly 
considered to be marital assets by the trial court. Of particular significance were two BBVA 
Compass Bank accounts. The former wife submitted evidence that the combined balance of the 
two BBVA accounts was $8,345.00 at the time the petition for dissolution was filed in May 
2015. However, at the final hearing, the former husband provided unrebutted testimony that the 
combined value of the two BBVA accounts had been significantly reduced to $2,432.00. He 
further testified that these two accounts had been used for his living expenses and to pay bills 
associated with the marital home. The former husband asked the trial court to use the balance of 
the accounts at the date of the final hearing as opposed to the date of filing. The trial court denied 
the request and used the balances of the accounts at the time of filing, initially dividing the 
$8,345 combined value of the two accounts equally between the parties. The trial court later 
redistributed the value assigned because the former wife was to forgo receipt of her cash-out 
share from the two BBVA accounts ($4,172.50) along with her cash-out from two other assets. 
This led to the trial court assigning an equalizer payment to the former wife in the amount of 
$8,612.99. The former husband argues the trial court abused its discretion by including the value 
of the depleted BBVA accounts, which resulted in a disparate equalizer payment being assigned 
in favor of the former wife. The First District Court of Appeal found: 
 1.  "In equitable distribution under section 61.075(7), Florida Statutes (2015), the trial 
court may select a valuation date of the marital asset that the court determines in its discretion to 
be 'just and equitable under the circumstances." 
 2.  "Different assets may be valued as of different dates in the trial court's discretion." 
 3.  "However, '[a]s a general proposition, it is error to include assets in an equitable 
distribution scheme that have been diminished or dissipated during the dissolution proceedings.'" 
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 4.  "The exception is when a parties' misconduct during the proceedings results in 
dissipation of the asset, which misconduct may serve as a basis for assigning the asset to the 
spending spouse." 
 5.  "However, assignment due to dissipation must be based on the trial court's 'specific 
finding of intentional misconduct based on evidence showing that the marital funds were used 
for one party's "own benefit and for a purpose unrelated to the marriage at a time when the 
marriage is undergoing an irreconcilable breakdown.”'" 
 6.  "The former wife lodged general allegations of misconduct, but they were not directly 
related to the funds in the two BBVA accounts." 
 7.  "More importantly, the trial court made no findings of misconduct." 
 8.  "The former husband's undisputed testimony was that these two accounts were used 
for his living expenses and to pay bills associated with the home." 
 9.  "The former husband was also paying the former wife temporary alimony and 
temporary attorney's fees as well as a majority of the marital expenses during the pendency of 
the proceedings." 
 10. "There was no evidence of misconduct other than generalized allegations, and the 
undisputed testimony showed the money was diminished to pay at least some marital expenses 
during the proceedings." 
 11.  "We agree with the former husband that, absent a finding of misconduct, it was error 
to utilize the value of these two BBVA accounts before dissipation." 
 12.  "We reverse the equitable distribution portion of the final order and remand for 
further proceedings." 
 13.  "Because the error in equitable distribution of the two BBVA accounts was integral 
to the calculation of the equalizer payment, that portion of the final order is also reversed and 
remanded." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
 
TRIAL COURT ERRED IN VALUING PARTIES' MONEY MARKET ACCOUNTS AS 
OF FILING DATE OF DISSOLUTION PETITION WHERE ACCOUNTS HAD BEEN 
DEPLETED AFTER FILING DATE FOR MARITAL PURPOSES AND THERE WAS 
NO FINDING OF INTENTIONAL WASTE OR DISSIPATION OF ASSETS BY 
HUSBAND. 
 
 This appeal and cross appeal was taken from a final judgment of dissolution of marriage. 
The Former Wife challenged the trial court's failure to award her sufficient permanent periodic 
alimony and attorney's fees and costs. The Former Husband contests the trial court's valuation 
and distribution of marital assets and liabilities.  
 After thirty-two years of marriage, the Former Wife petitioned for dissolution of the 
parties' marriage. The primary issues before the trial court were equitable distribution of the 
marital assets and liabilities, alimony, and attorney's fees and costs. At the time of the dissolution 
of marriage, the parties had acquired slightly more than $2,000,000 in assets from profits 
generated by their business, Storkland, a retail store specializing in the sale of baby items. The 
parties' assets consisted of the commercial building housing Storkland, the inventory of 
Storkland, multiple retirement and investment accounts, and various personal property. The 
Former Husband argued that the trial court erred when it valued the parties' BBVA money 
market account and Vanguard brokerage account as of the filing date of the petition for 
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dissolution, as those funds had been depleted for marital purposes from the date of filing, and 
there was no finding of intentional waste or dissipation of those assets by the Former Husband 
during the divorce proceedings. The First District Court of Appeal found: 
 1.  "A court's rulings on equitable distribution are reviewed for abuse of discretion." 
 2.  "When distributing the marital assets and liabilities between parties, courts must begin 
with the premise that the distribution should be equal, unless there is a justification for an 
unequal distribution based on all relevant factors, including the factors set forth in section 
61.075(1)(a)–(j), Florida Statutes (2016)." 
 3.  "The date for determining the value of marital assets and the amount of marital 
liabilities is the date or dates as the court determines is 'just and equitable under the 
circumstances." 
 4.  "Should it be necessary for the court to craft an unequal distribution, it must include 
findings to substantiate the disparity." 
 5.  "This Court has previously held that '[s]ums that have been diminished during 
dissolution proceedings for purposes reasonably related to the marriage ... should not be included 
in an equitable distribution scheme unless there is evidence that one spouse intentionally 
dissipated the asset for his or her own benefit and for a purpose unrelated to the marriage.'" 
 6.  "To include dissipated assets in an equitable distribution scheme, the court must make 
a 'specific finding that the dissipation resulted from intentional misconduct.'" 
 7.  "Here, the unrefuted evidence shows that during the course of the dissolution 
proceedings below, Mr. Shroll used funds from the parties' BBVA money market account and 
the Vanguard brokerage account to pay for the parties' living expenses, including attorneys' fees 
and costs, new vehicles for both parties, moving expenses, and paying off the mortgage on the 
Former marital residence before it sold.  By the time of the final hearing, the funds in the BBVA 
account had been exhausted." 
 8.  "The Vanguard account had been reduced from $451,146, as of the date of filing, to 
$381,220, around the time of the final hearing." 
 9.  “Yet, the court valued these accounts as of the date the petition for dissolution was 
filed." 
 10.  "Because the court did not find any misconduct by Mr. Schroll in the dissipation of 
these two assets, it was an abuse of discretion to value these accounts as of the date of filing." 
 11.  “On remand, the court should revisit the equitable distribution scheme and exclude 
the funds dissipated for marital purposes." 
Schroll v. Schroll, 227 So.3d 232 (Fla. 1st DCA 2017) 
 
IN VALUATION AND DISTRIBUTION OF PARTIES' BUSINESS ASSETS, IT WAS 
ERROR TO FAIL TO INCLUDE BUSINESS'S ACCOUNTS PAYABLE AS A MARITAL 
LIABILITY. 
 
 This appeal and cross appeal was taken from a final judgment of dissolution of marriage. 
The Former Wife challenged the trial court's failure to award her sufficient permanent periodic 
alimony and attorney's fees and costs. The Former Husband contests the trial court's valuation 
and distribution of marital assets and liabilities.  
 After thirty-two years of marriage, the Former Wife petitioned for dissolution of the 
parties' marriage. The primary issues before the trial court were equitable distribution of the 
marital assets and liabilities, alimony, and attorney's fees and costs. At the time of the dissolution 
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of marriage, the parties had acquired slightly more than $2,000,000 in assets from profits 
generated by their business, Storkland, a retail store specializing in the sale of baby items. The 
parties' assets consisted of the commercial building housing Storkland, the inventory of 
Storkland, multiple retirement and investment accounts, and various personal property. The 
Former Husband asserted that the trial court abused its discretion when it awarded him the value 
of Storkland's inventory and the Storkland business account in the absence of evidence regarding 
Storkland's fair market value. Mr. Schroll further argues that the court completely ignored the 
costs of doing business and debts belonging to Storkland. The First District Court of Appeal 
found: 
 1.  "When distributing the marital assets and liabilities between parties, courts must begin 
with the premise that the distribution should be equal, unless there is a justification for an 
unequal distribution based on all relevant factors, including the factors set forth in section 
61.075(1)(a)–(j), Florida Statutes (2016)." 
 2.  "The date for determining the value of marital assets and the amount of marital 
liabilities is the date or dates as the court determines is 'just and equitable under the 
circumstances.'" 
 3.  "Should it be necessary for the court to craft an unequal distribution, it must include 
findings to substantiate the disparity." 
 4.  "We agree to the extent that the trial court should have included Storkland's accounts 
payable as a marital liability as part of the equitable distribution." 
 5.  "But we assign no fault to the court for failing to take into account the fair market 
value of the Storkland business in constructing the equitable distribution scheme when neither 
party squarely presented evidence regarding that issue to the court." 
 6.  "The court should revisit this issue on remand and revise the equitable distribution 
accordingly." 
Schroll v. Schroll, 227 So.3d 232 (Fla. 1st DCA 2017) 
 


Second District 


TRIAL COURT ERRED IN FAILING TO CLASSIFY AS MARITAL OR NON-
MARITAL DEBT A PARENT PLUS LOAN HUSBAND INCURRED ON BEHALF OF 
PARTIES' DAUGHTER FOR HER EDUCATION AND TO DISTRIBUTE THIS DEBT 
ACCORDINGLY. 
 
 The former husband challenges the final judgment of dissolution of marriage asserting 
that the trial court erred in failing to identify and distribute a Parent PLUS loan he incurred on 
behalf of the parties' daughter. The former husband testified that he incurred a Parent PLUS loan 
in the amount of $12,900 on behalf of the parties' daughter for her education. The District Court 
found: 
 1.  "The parties disputed whether the loan was marital or non-marital, and the trial court 
failed to characterize it and distribute it accordingly." 
 2.  "Section 61.075(1) provides that 'the court shall set apart to each spouse that spouse's 
non-marital assets and liabilities.' " 
 3.  "Section 61.075(3) further provides that '[t]he distribution of all marital assets and 
marital liabilities ... shall include specific written findings of fact' including the '[c]lear 







  155 


identification of non-marital assets and ownership interests' and the '[i]dentification of the 
marital liabilities and designation of which spouse shall be responsible for each liability.'" 
 4.  "The trial court is thus required to identify all marital and non-marital assets and 
liabilities before it equitably distributes those that are marital." 
 5.  "Accordingly, we affirm the dissolution of marriage but reverse the ... equitable 
distribution….  The trial court is ... instructed to value the contested Parent PLUS loan, identify 
it as marital or non-marital, and distribute it accordingly." 
Conlin v. Conlin, 212 So.3d 487 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO INCLUDE VALUE OF REAL PROPERTY 
OWNED BY BUSINESS IN ITS VALUATION OF THE BUSINESS, WITH RESULT 
THAT COURT OVERSTATED VALUE OF BUSINESS BECAUSE VALUE OF REAL 
PROPERTY OWNED BY BUSINESS HAD DECREASED SIGNIFICANTLY. 
 
 The Husband first correctly contends that the trial court erred by failing to include the 
value of the real property owned by Quality Boats in its valuation of the company. The District 
Court of Appeal found: 
 1.   "Because the trial court made errors of law in determining the value of the marital 
portion of the Husband's interest in his non-marital business, ..., and because the trial court 
improperly applied the supreme court's decision in Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), 
when determining the Husband's income, we reverse the portions of the final judgment dealing 
with equitable distribution, alimony, and child support and remand for further proceedings." 
 2.  This egregious error of law, standing alone, requires us to reverse the equitable 
distribution scheme." 
 3.  "The evidence at the hearing showed that Quality Boats owns two parcels of real 
property in Pinellas County which, together with the buildings thereon, comprise the sales and 
service locations." 
 4.  "Despite undisputed evidence that Quality Boats owns this real property, the Wife's 
expert refused to include the value of the real property in his valuation of the company because 
he believed that the value of the real property had changed solely due to passive market forces 
rather than due to the Husband's active management." 
 5.  "Regardless of whether this is true as a factual matter, the exclusion of this real 
property from the value of Quality Boats constituted an error of law for two reasons." 
 6.  "First, excluding a major asset owned by a company from the valuation of that 
company is legally incorrect because the value of any company comprises all the company's 
assets and liabilities." 
 7.  "To attempt to value a company while excluding several major assets owned by it, as 
the trial court did here, is plain error." 
 8.  "In other words, the sum of all parts, not a select few, is what encompasses a 
business's 'value.'" 
 9.  "Second, excluding the appreciation or depreciation of certain company assets as 
'passive' is improper when one party's marital labor contributed to the change in value of the 
company as a whole." 
 10.  "As the Fourth District has explained, 'asset appreciation constitutes a marital asset 
subject to equitable distribution where marital labor contributes to its value, notwithstanding that 
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the increased value is primarily created passively by inflation, market conditions, or the conduct 
of others.'" 
 11.  "For both of these reasons, the trial court's decision to exclude the value of Quality 
Boats' real property when valuing Quality Boats as an asset constituted legal error." 
 12.  "The trial court had no discretion to pick and choose which company assets to 
include in its valuation of the company as a whole." 
 13.  "Further, even if some of the appreciation or depreciation of some of the assets of 
Quality Boats resulted from passive market forces, the overall appreciation of Quality Boats 
resulted from the Husband's marital labor, at least in part, and so the portion of the overall 
appreciation resulting from the marital labor was subject to equitable distribution." 
 14.  "We recognize that there are times when the active or passive nature of appreciation 
does determine whether that appreciation constitutes a marital asset." 
 15.  "For example, if the Husband—rather than Quality Boats—owned the real property, 
any passive appreciation or depreciation in the value of that real property might be excluded 
from the definition of 'marital assets.'" 
 16.  "But here, the asset at issue is Quality Boats, the value of which was indubitably 
increased by the Husband's marital labor." 
 17.  "Because of that marital labor, the law relating to purely passive increases in the 
value of non-marital assets simply does not apply." 
 18.  "In sum, we hold that the trial court erred as a matter of law by excluding the value 
of the real property owned by Quality Boats from its valuation of the company." 
 19.  "And because it was undisputed that the value of the real property on U.S. 19 had 
decreased significantly due to the construction of a huge overpass directly in front of the sales 
location, this error resulted in the trial court overstating the value of Quality Boats on the date of 
filing by almost $1 million." 
 20.  "Therefore, we reverse the equitable distribution scheme and remand for the trial 
court to recalculate the value of Quality Boats as of the date of filing, including all of its assets 
and liabilities as required by Florida law, to determine the marital portion of any increase in the 
value of Quality Boats, and to distribute that asset equitably." 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED BY INCLUDING THE VALUE OF RETAINED EARNINGS OF 
BUSINESS AND THEN REQUIRING BUSINESS TO LIQUIDATE THOSE RETAINED 
EARNINGS AND DISTRIBUTE THEM TO SHAREHOLDERS. 
 
 The husband contended on appeal that the trial court erred by including the value of the 
retained earnings of Quality Boats in its valuation of the company but then also requiring Quality 
Boats to liquidate those retained earnings and distribute them to the shareholders. The District 
Court of Appeal found: 
 1.   "Because the trial court made errors of law in determining the value of the marital 
portion of the Husband's interest in his non-marital business, ..., and because the trial court 
improperly applied the supreme court's decision in Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), 
when determining the Husband's income, we reverse the portions of the final judgment dealing 
with equitable distribution, alimony, and child support and remand for further proceedings." 
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 2.  "As noted above, the issue facing the trial court was a determination of the value of 
Quality Boats as a company, which requires valuation of all of the company's assets, including 
any retained earnings." 
 3.  "'Retained earnings' are '[a] corporation's accumulated income after dividends have 
been distributed.'" 
 4.  "'If the corporation retains assets acquired from earnings… rather than distributing 
them as dividends to shareholders, the value of the outstanding capital stock should appreciate.'" 
 5.  "As a corollary, if earnings are distributed rather than retained, the value of the 
company should be lower as it holds fewer assets." 
 6.  "Hence, proper valuation of the company requires an upfront determination of whether 
earnings are retained or distributed." 
 7.  "Here, if the court wanted to value Quality Boats including the retained earnings it 
held and distribute that value, it could do so." 
 8.  "But having done so, it could not then order distribution of the retained earnings while 
still valuing Quality Boats as if the retained earnings were retained as this would result in 
impermissibly including the same asset twice." 
 9.  "By both including the retained earnings in the value of Quality Boats and then 
ordering them liquidated and distributed, the trial court erroneously 'double dipped' in favor of 
the Wife." 
 10.  "Moreover, the trial court's order regarding the 'distribution' of Quality Boats' 
retained earnings represents a fundamental misunderstanding of what retained earnings actually 
are." 
 11.  "The trial court treated the retained earnings account of Quality Boats as if it were 
some type of corporate savings account, which it is not." 
 12.  "As has been explained: 'The retained earnings account of a corporation is a 
bookkeeping account maintained to keep a historical record of net income, net losses, dividend 
distributions, and other matters affecting the equity of a corporation. It is not a cash or asset 
account, nor does it reflect any amounts of cash or funds available for distribution to 
stockholders. In fact, a corporation could have a balance in a retained earnings account, yet have 
no cash to pay any dividends.  A balance in a retained earnings account does not mean that 
dividends must be paid to stockholders. In order to conduct a business, a corporation must 
always maintain working capital, purchase fixed assets, maintain accounts receivable, and 
maintain inventory among other things, all of which[ ] reduces cash available for dividends. The 
extent to which these requirements must be maintained fluctuates from year to year; A 
corporation is a recognized separate legal entity capable of owning its own assets and managing 
its own business. A stockholder has certain rights in a corporation, but those rights do not 
include a direct interest in any corporate asset or income nor do these rights include an interest 
in a corporate bookkeeping account.’" 
 13.  "Moreover, '[a]ssets acquired through corporate earnings are corporate assets until 
payments are made for services or as dividends.'" 
 14.  "Given all of these basic principles, it is evident that it was error for the trial court to 
treat Quality Boats' entire retained earnings account balance as if it were cash and order its 
distribution." 
 15.  "This is particularly true because it was undisputed that the retained earnings account 
included substantial amounts for inventory and accounts receivable." 
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 16.  "It was also error for the trial court to proceed as if the Husband - unquestionably a 
minority shareholder - had a direct interest in the retained earnings of Quality Boats and the legal 
ability to order distribution of those earnings, contrary to both corporate law and the long-
established business practices of Quality Boats." 
 17.  "These two errors resulted in a valuation of Quality Boats that was calculated in a 
legally impermissible manner." 
 18.  "Therefore, on remand the trial court must reconsider the valuation of Quality Boats 
after applying the proper legal standards for valuing retained earnings." 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 
TRIAL COURT DID NOT ERR BY ADOPTING WIFE'S EXPERT'S 
DETERMINATION OF THE PERCENTAGE OF THE APPRECIATION OF BUSINESS 
ATTRIBUTABLE TO HUSBAND BY MULTIPLYING HUSBAND'S OWNERSHIP 
INTEREST IN BUSINESS BY TOTAL APPRECIATION DURING MARRIAGE. 
 
  The husband contends that the trial court erred by adopting the wife's expert's 
determination of the percentage of the appreciation of Quality Boats that was attributable to the 
Husband's efforts. The District Court of Appeal held: 
 1.  "Because the trial court made errors of law in determining the value of the marital 
portion of the Husband's interest in his non-marital business, ..., and because the trial court 
improperly applied the supreme court's decision in Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), 
when determining the Husband's income, we reverse the portions of the final judgment dealing 
with equitable distribution, alimony, and child support and remand for further proceedings." 
 2.  "[T]he Husband owns 47.5% of the shares of Quality Boats, his brother owns 47.5% 
of the shares, and his sister owns 5% of the shares." 
 3.  "The Husband's sister performs no services for the business, and it is run entirely by 
the Husband and his brother." 
 4.  "While the business has other employees, it was clear from the testimony that the 
Husband and his brother control the business operations, albeit with some input from the third 
member of the board of directors." 
 5.  "The Wife's expert testified that he valued the Husband's share of the appreciation of 
Quality Boats by multiplying the Husband's ownership interest of 47.5% by the total 
appreciation during the marriage." 
 6.  "He did not reduce or adjust this figure to account for any effort or labor of anyone 
else working for the business." 
 7.  "The Husband takes exception to this methodology, pointing out that ownership 
interest is not necessarily the same as the amount of effort that went into the business to cause 
the appreciation." 
 8.  "While the Husband is correct when this assertion is considered as a broad 
proposition, he is not correct that this assertion resulted in reversible error on the facts as 
presented here." 
 9.  "For the appreciation of an otherwise non-marital asset to constitute a marital asset, 
the appreciation must 'result[ ] ... from the efforts of either party during the marriage.'" 
 10.  "When 'distributing such a marital asset, the court is required to make specific 
findings regarding the value of the enhancement and appreciation during the marriage, including 
which portion of that enhanced value is attributable to marital labor.'" 
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 11.  "The question for the court when considering the appreciation of an ownership 
interest in a business is how much the marital labor actually contributed to the enhanced value of 
the business - not who 'owns' what percentage of that enhanced value given the business's 
corporate structure." 
 12.  "Certainly, as the Husband properly asserts, ownership interest is not necessarily 
dispositive of appreciation due to marital effort." 
 13.  "In this case, however, it is clear that the trial court did not abuse its discretion in 
finding that the portion of the enhanced value attributable to the Husband's marital labor was 
coincidentally the same as his ownership interest." 
 14.  "The evidence at the hearing showed that the Husband and his brother run Quality 
Boats in essentially a 50/50 fashion." 
 15.  "There is no silent partner who is not contributing any actual effort despite having a 
significant ownership interest.  If that were the case, further adjustments to account for 'marital 
labor' might be needed." 
 16.  "But here, where the effort of the Husband and his brother in running the business 
and enhancing its value appears to be approximately equal, the trial court's decision to base the 
calculation of appreciation due to marital effort on the Husband's 47.5% ownership share of the 
business was factually appropriate and therefore did not constitute an abuse of discretion." 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 
TRIAL COURT DID NOT ABUSE DISCRETION BY USING WIFE'S EXPERT'S 
DISCOUNT FOR LACK OF MARKETABILITY AND CONTROL OR IN NOT 
INCLUDING SOME AMOUNT FOR PERSONAL GOODWILL OF HUSBAND IN 
VALUATION OF BUSINESS. 
 
 The Husband contended on appeal that the trial court abused its discretion by using the 
Wife's expert's discount for lack of marketability and control (19%) rather than the Husband's 
expert's discount for lack of marketability and control (30%). Additionally, the Husband 
contended that the trial court abused its discretion by not including some amount for the personal 
goodwill of the Husband in its valuation of the business. The District Court of Appeal disagreed:  
 1.  "Both experts testified that they applied a discount based on their experience and 
assessment of the nature of the marketability and control of the business." 
 2.  "Given this testimony, the trial court had the discretion to choose either expert's 
determination of the appropriate discount." 
 3.  "Here, the trial court chose to use the Wife's expert's discount, and its decision to do 
so on these facts did not constitute an abuse of discretion." 
 4.  "Again, there was conflicting evidence from the two experts on th[e] issue [of 
goodwill], and the trial court was entitled to believe, or disbelieve, either witness." 
 5.  "While the Husband argues that the Wife's expert did not have a sufficient basis for 
his opinion on this matter, this dispute ultimately was a credibility issue for the trial court to 
address." 
 6.  "On the record here, we cannot say that the trial court abused its discretion in adopting 
the position advocated by the Wife's expert.” 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
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TRIAL COURT ERRED IN AWARDING FORMER HUSBAND A DOLLAR-FOR-
DOLLAR CREDIT FOR CONTRIBUTIONS HE MADE TO MORTGAGE 
ENCUMBERING FORMER WIFE'S PREMARITAL DUPLEX. 
 
 The Former Wife challenged the final judgment of dissolution of marriage, arguing that 
the trial court erred in awarding a dollar-for-dollar equitable credit to the Former Husband for the 
contributions he made to the mortgage encumbering the Former Wife's premarital duplex. The 
Second District Court of Appeal found: 
 1.  "[W]hen marital assets are used during the marriage to reduce the mortgage on [non-
marital] property, the increase in equity is a marital asset subject to equitable distribution." 
 2.  "It was undisputed that the Former Husband contributed $350 per month toward the 
mortgage on the Former Wife's premarital duplex from the date the parties were married in 
November 2004 until the date the Former Wife's side of the duplex burned down in November 
2006." 
 3.  "The trial court therefore determined that the Former Husband was entitled to a dollar-
for-dollar credit for the payments he made during this twenty-four-month period.  This was 
error." 
 4.  "The credit awarded must instead be based upon 'the amount by which the use of 
marital funds to pay down the mortgage reduced the indebtedness on the [property]." 
 5.  "Here there was no evidence presented demonstrating the extent to which the Former 
Husband's payments reduced the outstanding balance on the duplex's mortgage.  In fact, in 
denying the Former Wife's motion for rehearing as to this issue, the trial court stated that 
'[n]either party presented any evidence or argument regarding the increase ... in equity in the 
[Former Wife's] property upon which the Court could make any such finding.'" 
 6.  "Because the trial court erred in calculating the equitable credit awarded to the Former 
Husband for the contributions he made to the mortgage encumbering the Former Wife's duplex, 
we reverse the equitable distribution." 
Betts v. Betts, 42 FLW D2178 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT DID NOT ERR IN CONCLUDING THAT ONLY 50 PERCENT OF 
PASSIVE, MARKET DRIVEN APPRECIATION IN CONDOMINIUM IN WHICH 
WIFE RETAINED TITLE SHOULD BE AWARDED TO HUSBAND WHERE 
AGGREGATE MORTGAGE DEBT HAD INCREASED AS RESULT OF HUSBAND'S 
GAMBLING LOSSES AND VOLUNTARY UNEMPLOYMENT. 
 
 The former husband argued on appeal that the trial court's computation of his equitable 
interest in a Key Biscayne condominium was erroneous. In the present case, many of the facts 
regarding the Key Biscayne condo were not in dispute. The former wife and her sister purchased 
the condo before the former wife was married. The former wife and former husband purchased 
the sister's interest six years into the marriage. The condo was titled exclusively in the name of 
the former wife, however, and the marital funds invested in the condo were exceeded by 
refinancing proceeds expended in substantial part because the former husband had a secret 
gambling problem and was unemployed. 
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 The trial court determined that the fair market value of the condo at the date of the 
marriage was $255,000.00, at which time the mortgage balance was $133,000.00. At the time of 
trial, the fair market value of the condo was $690,000.00, and the mortgage balance was 
$224,448.00. Applying the provisions of section 61.075 the trial court concluded that only 50% 
of the passive, market-driven appreciation during the marriage should be awarded to the former 
husband. The former wife retained title to the condo and exclusive liability for the mortgage debt 
encumbering it. The trial court computed the passive appreciation as specified in Kaaa v. Kaaa, 
58 So. 3d 870 (Fla. 2010), and section 61.075(6)(a)1.b., Fla. Stat. (2015).  
 Loan-to-value ratio at the time of the marriage (.522) x the current fair market value 
($690,000.00) = $360,180.00. Current mortgage amount ($224,448) was subtracted from that 
amount yielding a total passive appreciation figure of $135,732.00. The trial court found that 
although marital funds had been used for part of the acquisition of the sister's 50% interest in the 
condo and to make certain mortgage payments, the aggregate mortgage debt had also increased 
as a result of the former husband's gambling and losses and voluntary unemployment. 
Accordingly, the former husband's award of passive, market-driven appreciation of the condo 
was reduced to half of the total, or $67,866.00. The District Court held: 
 1.  "We reject the former husband's argument that he should be awarded a higher figure 
based on a computation allowing him one-half of the net fair market value of the condominium, 
plus one-half of the passive, market-driven appreciation on the former wife's non-marital 
interest, plus certain mortgage payments from marital funds that allegedly reduced the mortgage 
debt on the non-marital interest in the condominium."  
 2.  "The former husband's computation does not take into account the increases in the 
mortgage debt caused by the former husband's gambling losses and unemployment." 
 3.  "The former husband's calculation also does not follow the algorithm detailed in 
Kaaa, which adjusts the allocation by accounting for the loan-to-value ratio of the property at the 
time of the marriage." 
 4.  "We find no abuse of discretion in the trial court's decisions regarding equitable 
distribution relating to the condominium, particularly given the use of the former wife's non-
marital property to obtain refinancing proceeds in an effort to stanch the former husband's 
conceded gambling losses and the impact of his voluntary unemployment." 
Viscito v. Viscito, 214 So.3d 736 (Fla. 3d DCA 2017) 
 


Fourth District 


TRIAL COURT DID NOT ERR IN REJECTING HUSBAND'S CLAIM THAT 
MOTORCYCLE WAS STOLEN AND INCLUDING MOTORCYCLE IN EQUITABLE 
DISTRIBUTION SCHEME, BUT ERRED IN ASSIGNING VALUE IN ABSENCE OF 
ANY SUPPORTING EVIDENCE. 
 
 The husband contended on appeal that the trial court erred in its inclusion of a motorcycle 
in its equitable distribution scheme. The husband claimed the motorcycle had been stolen, but 
counsel for the wife argued it should be included in the equitable distribution scheme and 
assigned its value at the time of filing, which counsel asserted was about $7,999. During the 
evidentiary portion of the hearing, the parties did not present any evidence regarding the value of 
the motorcycle. The trial court, apparently rejecting the testimony that the motorcycle had been 
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stolen, included it in equitable distribution and assigned it a value of $7,999. The Fourth District 
Court of Appeal found: 
 1.  "The trial court did not err in rejecting the husband's claim that the motorcycle was 
stolen." 
 2.  "Nevertheless, the court erred in assigning a value to an asset in the absence of any 
supporting evidence." 
 3.  "As to this equitable distribution issue, we reverse and remand for further 
proceedings." 
 4.  "The trial court may take additional evidence on the value of the motorcycle and shall 
revisit the equitable distribution scheme if necessary." 
 5.  "In sum, we affirm the final judgment in part, but reverse and remand for further 
proceedings and amendment of the final judgment with respect to [the] equitable distribution 
issues." 
Henry v. Lyons, 226 So.3d 252 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED BY FAILING TO ASSIGN VALUE TO MARITAL BUSINESS 
BASED ON FINDING THAT THE BUSINESS'S VALUE WAS BASED ON PERSONAL 
GOODWILL OF FORMER WIFE WHERE THERE WAS EVIDENCE THAT THE 
BUSINESS HAD TANGIBLE ASSETS ASIDE FROM GOODWILL. 
 
 The Former Husband argued on appeal that the trial court erred in awarding a marital 
asset, a business, to the Former Wife based on a finding that the business's value is based on 
personal goodwill of the Former Wife and without assigning a value to the business (aside from 
the Former Wife's goodwill). The Fourth District Court of Appeal found: 
 1.  "We review a trial court's determination of equitable distribution for an abuse of 
discretion." 
 2.  "'Distribution of marital assets and liabilities must be supported by factual findings in 
the judgment or order based on competent substantial evidence.'" 
 3.  "'A trial court's legal conclusion that an asset is marital or non-marital is subject to de 
novo review.'" 
 4.  "When there is evidence that a marital business has value aside from one spouse's 
goodwill, the court must make a finding regarding that value for purposes of equitable 
distribution." 
 5.  “Although there was evidence that the business had tangible assets, the trial court 
inexplicably found that no such evidence was offered." 
 6.  "The Former Wife acknowledges that the business is a marital asset, and she 
appropriately concedes that the asset has a value aside from her goodwill." 
 7.  “Accordingly, we reverse and remand to the trial court to value the business for 
purposes of equitable distribution." 
Higgins v. Higgins, 226 So.3d 901 (Fla. 4th DCA 2017) 
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VALUE ASSIGNED TO PENSION AS OF DATE DISSOLUTION PETITION WAS 
FILED WAS UNSUPPORTED BY EVIDENCE, AND ANY EQUALIZING PAYMENT 
BASED ON THAT VALUE WAS ALSO INCORRECT; FURTHER, TRIAL COURT 
FAILED TO CONSIDER HUSBAND'S ACTUAL ABILITY TO PAY EQUALIZING 
PAYMENT AND FAILED TO SPECIFICALLY IDENTIFY IN FINAL JUDGMENT 
THAT PENSION WAS THE MARITAL ASSET SERVING AS THE SOURCE OF THE 
EQUALIZING PAYMENT. 
 
 The Former Husband argued on appeal that the trial court erred in valuing the marital 
pension to be worth $102,000 at the time of filing the complaint, and equitably distributing 
$50,000 from the marital pension to Former Wife. After trial, the court entered its final judgment 
of dissolution of marriage. The court found that "[t]he Husband's pension is valued at $102,000 
as of the date of filing." The court also ordered the Former Husband to pay the Former Wife 
$2,000 a month for twenty-five months. The court did not expressly state that the pension was 
the source of these payments, or that the pension was a marital asset. Rather, the court stated that 
it was distributing a "retirement account." Still, during  trial, the court explained that the Former 
Husband owed the Former Wife "$50,000 for her half of the pension." The Former Husband 
filed a motion for rehearing, asserting the same arguments he now makes on appeal. The trial 
court summarily denied the motion and this appeal followed. The Fourth District Court of 
Appeal found: 
 1.  "'The valuation of an asset or debt in connection with equitable distribution is 
generally reviewed for an abuse of discretion.'" 
 2.  "The valuation must be supported by competent, substantial evidence." 
 3.  "Former Husband argues that there was no evidence to support the trial court's 
valuation of the marital pension as being $102,000 at the time of filing." 
 4.  "Although we recognize the trial court's discretion on this matter, we agree that it 
erred in valuing the pension." 
 5.  "A final judgment of any distribution of marital assets or liabilities 'shall be supported 
by factual findings in the judgment or order based on competent substantial evidence ....'" 
 6.  "'Specific factual findings underlying the court's determinations are not required to be 
expressly stated where the record contains competent evidence to support the trial court's 
findings.'" 
 7.  "Here, the trial court stated in its final judgment that '[t]he Husband's pension is 
valued at $102,000 as of the date of filing.'  As such, the court clearly indicated that it was 
valuing the pension at the date of filing, which was either August 5, 2013, the date of filing the 
original complaint, or September 13, 2013, the date of filing the amended complaint." 
 8.  "However, there was no evidence that the pension was worth $102,000 at either time.  
In fact, the evidence showed the opposite: that the pension was worth significantly less." 
 9.  "For one, both parties testified that the pension account had less than $102,000 by the 
time of filing.  Former Wife argued that months before the dissolution petition, Former Husband 
purposefully depleted the pension, stating, '[i]n anticipation of me filing the petition, he 
dissipated all of the pension.'" 
 10.  "Former Wife also relied on exhibit thirteen, which showed Former Husband 
withdrawing thousands of dollars from his bank accounts, which presumably contained money 
from the pension, months before the petition.  The exhibit showed that in August of 2013, near 
the date of filing, the bank account's balance was $5,502.81." 
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 11.  "Reading from the same page of the exhibit, the court told Former Wife, 'Ma'am, as 
of the date of filing you said it was worth approximately $5,500, the 401(k), okay.'  Former Wife 
agreed." 
 12.  "Perhaps the trial court sought to value the pension based on its value more than a 
year before the filing date, for which there was evidence to support the $102,000 valuation.  
Pursuant to section 61.075(7), Florida Statutes, the court certainly could have done this.  
However, we cannot presume the trial court sought to do so in light of the trial court explicitly 
writing in its final judgment that it valued the pension 'as of the date of filing' the petition." 
 13.  "Moreover, the trial court gave no indication for why picking an alternative date 
would have been 'just and equitable under the circumstances.'" 
 14.  "On remand, the trial court must rectify the inconsistency in findings related to the 
value of the pension." 
 15.  "'Decisions of the trial court concerning the equitable distribution of marital assets 
are reviewed under an abuse of discretion standard.'" 
 16.  “Former Husband's last argument on appeal is that the trial court committed several 
errors in awarding $50,000 to Former Wife as part of the equitable distribution scheme." 
 17.  “For almost all of the reasons argued by Former Husband, except one which was not 
preserved, we agree.  First and foremost, because we are reversing since there was no evidence 
supporting the valuation of the marital pension, we must reverse the pension's distribution." 
 18.  "The trial court could not distribute $50,000 from the pension unless it expressly 
chose to value the pension based on an earlier date at which the pension was worth at least that 
amount, or unless it expressly found that Former Husband dissipated the asset." 
Smith v. Smith, 226 So.3d 948 (Fla. 4th DCA 2017) 
 


Fifth District 
 


NO ABUSE OF DISCRETION IN TRIAL COURT'S DISTRIBUTION OF MARITAL 
HOME AND DETERMINATION OF CREDITS. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband following a bench trial. She asserted that the trial court erred in failing to make specific 
findings of fact relating to the equitable distribution of the marital home. The Fifth District Court 
of Appeal affirmed, holding: 
 1.  "Pursuant to section 61.075(3), Florida Statutes (2015), a trial court is required to 
identify the marital assets and marital liabilities, including the valuation of significant assets, the 
designation of which spouse shall be entitled to each asset, and which spouse shall be responsible 
for each liability." 
 2.  "We review the court's valuation and distribution of marital assets for an abuse of 
discretion." 
 3.  "In this case, the trial court identified the parties' home as a marital asset and found 
that Former Husband's expert valued the home shortly before trial at $274,000." 
 4.  "Moreover, from our review of the record, the court used this value when it found that 
the parties' equity in the home was $154,000." 
 5.  "The court thereafter distributed one-half of this equity ($77,000) to each party, 
subject to Former Husband's entitlement to receive certain credits against Former Wife's interest 







  165 


in the home for his payment of her portion of the property taxes, insurance, homeowner's 
association fees, repairs, maintenance costs, and other fees associated with the home." 
 6.  "While we agree that it would have been preferable for the court to have explicitly 
found in the final judgment that the value of the marital home was $274,000, we find no abuse of 
discretion in the court's distribution of the marital home and the determination of credits." 
Stephens v. Whittaker, 220 So.3d 488 (Fla. 5th DCA 2017)  
 
ALTHOUGH TRIAL COURT ERRED IN FAILING TO PLACE VALUE ON PARTIES' 
MARITAL CREDIT CARD DEBT, ERROR WAS NOT RAISED IN INITIAL BRIEF 
AND, ACCORDINGLY, WAS ABANDONED. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband following a bench trial. She asserted that the trial court erred in its distribution of the 
marital credit card debt. The Fifth District Court of Appeal affirmed, holding: 
 1.  "As to the distribution of the credit card debt, Former Wife makes the vague and 
conclusory assertion that the trial court erred in ruling that each party is to be responsible 'for 
their own credit cards,' but she fails to make any argument to support her assertion." 
 2.  "Although the various credit cards were in the parties' respective individual names, 
neither party disputes the court's classification of the credit card debt as a marital debt." 
 3.  "We note that the trial court did err in failing to place a value on this marital liability 
in its final judgment, thereby failing to demonstrate that its distribution of the marital property 
was, in fact, equitable." 
 4.  "However, because Former Wife did not raise this error in her initial brief, we find 
that she has abandoned the issue." 
 5.  "Because the vague and conclusory assertion raised by Former Wife regarding the 
court's distribution of the credit card liability is legally insufficient, we affirm on this issue 
without further discussion." 
Stephens v. Whittaker, 220 So.3d 488  (Fla. 5th DCA 2017) 
 


C.  Pensions and Retirement Benefits 


 
First District 


Second District 
 


Third District 
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Fourth District 


TRIAL COURT ERRED IN INCLUDING IN POST-JUDGMENT QUALIFIED 
DOMESTIC RELATIONS ORDER A PROVISION AWARDING FORMER HUSBAND 
AN EQUITABLE LIEN UPON WIFE'S EQUITABLE DISTRIBUTION INTEREST IN 
FORMER HUSBAND'S RETIREMENT BENEFITS AS A REMEDY FOR FORMER 
WIFE'S FAILURE TO MAKE AN EQUALIZATION PAYMENT. 
 
 The Former Wife appealed from the circuit court's Qualified Domestic Relations Order 
granting the Former Husband's motion to enforce the underlying final judgment of dissolution. 
The Fourth District Court of Appeal held: 
 1.  "We agree with the Former Wife's argument that the court erred by awarding the 
Former Husband an equitable lien upon her equitable distribution interest in the Former 
Husband's retirement benefits, as a remedy for the Former Wife's failure to make an equalization 
payment." 
 2.  "In DeSantis v DeSantis, 714 So. 2d 637 (Fla. 4th DCA 1998), we reversed a circuit 
court's entry of a post-judgment Qualified Domestic Relations Order which, as a remedy for the 
former wife's failure to make an equalization payment, awarded the former husband an interest in 
the former wife's retirement benefits." 
 3.   "Relying upon then-section 222.21(2), Florida Statutes (1997) which provided that 
certain pension money, as specified in the statute, is 'exempt from all claims of creditors of the 
beneficiary or participant,' we reasoned:  'Once the final judgment awarded each party the 
interest in his or her own pension plan, those assets were no longer marital property but the sole 
property of the individual spouse. Thus, the husband has no marital property rights in the wife's 
pension plan. To order a QDRO on the wife's pension plan is to create an interest in that asset 
which the final judgment extinguished. That is tantamount to a modification of the final 
adjudication of property rights in a divorce case, which is not permitted. Once the final judgment 
is entered, there are no longer marital property rights, only individual property rights. The 
remedies available for enforcement of those provisions of the final judgment with regard to the 
equitable distribution of assets are those of creditor against debtor. While a post-judgment 
QDRO may be entered to secure an interest in a spouse's pension awarded in the final judgment, 
we do not interpret the provisions of section 221.21(2)(b) or the Internal Revenue Code as 
permitting the court to create a post-judgment interest in an individual spouse's property.’" 
 4.  "Applying DeSantis to the instant case, the circuit court erred in sanctioning the 
former wife by awarding the former husband an equitable lien upon her equitable distribution 
interest in the former husband's retirement benefits." 
 5.  "Once the final judgment awarded the former wife an equitable distribution interest in 
the former husband's retirement benefits, that interest was no longer marital property but the sole 
property of the former wife." 
 6.  "Thus, pursuant to section 222.21(2), Florida Statutes (2015), which provides that 
certain pension money, as specified in the statute, is 'exempt from all claims of creditors of the 
owner, beneficiary, or participant...,' it was improper to enforce the former wife's equalization 
payment by awarding the former husband an equitable lien upon the former wife's equitable 
distribution interest in the former husband's retirement benefits." 
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 7.  "Accordingly, we reverse that portion of the circuit court's order which awards the 
former husband an equitable lien against the former wife's equitable distribution interest in the 
'Delta Pilot's Defined Benefits Plan (n/k/a Pension Benefit Guarantee Corporation).' " 
 8.  "We remand to strike that portion of the order. We affirm all other portions of the 
circuit court's order (in the form of a 'Final Judgment for Money Judgment and Equitable Lien') 
without further discussion." 
Garcia-Lawson v. Lawson, 211 So.3d 140 (Fla. 4th DCA 2017) 
 


Fifth District 
 
 


D.  Distribution 


  
First District 


Second District 


Third District 


Fourth District 
 


ERROR TO SUMMARILY AWARD PARTIES' RESIDENCE TO FORMER HUSBAND 
WITHOUT MAKING REQUIRED FINDINGS TO SUPPORT AWARD. 
 
 This is an appeal of a final order in a contested divorce where the former wife argues that 
the trial court erred in summarily awarding the former husband the former couple's residence 
without making any findings to support that award. The Fourth District Court of Appeal held: 
 1.  "The court was required by statute, see § 61.075(3), Fla. Stat. (2013), to make written 
findings determining whether the property is a marital asset and, if so, the court was required to 
make written findings valuing and equitably distributing the property." 
 2.  "Because the court did not make the required findings, we reverse the portions of the 
court's order relating to the Lake Worth residence, and remand for written findings regarding that 
property." 
Brussot v. Brussot, 214 So.3d 796 (Fla. 4th DCA 2017) 
 
ERROR TO FAIL TO INCLUDE HUSBAND'S LOAN ON BOAT AND TRAILER IN 
EQUITABLE DISTRIBUTION SCHEME 
 
 The former husband appealed from the trial court's amended final judgment of 
dissolution of his marriage to the former wife. The Fourth District Court of Appeal affirmed 
without comment on all issues raised, except for one: 
 1.  "The trial court erred by failing to include the Husband's loan on the boat and trailer in 
its equitable distribution scheme." 
 2.  "The Husband's expert testified that Husband owed $21,167 on the boat and trailer." 
 3.  "The Wife also conceded that there was a loan." 
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 4.  "Moreover, in their proposed equitable distribution schemes, both parties included the 
loan and valued the debt at $21,167." 
 5.  "However, in the trial court's equitable distribution scheme, the loan is not included." 
 6.  "Therefore, we reverse and remand for the trial court to include the Husband's loan on 
the boat and trailer when equitably distributing the parties' assets and liabilities." 
Fiscina v. Fiscina, 223 So.3d 1009 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED AS A MATTER OF LAW IN ORDERING THAT LOAN OWED 
TO NON-PARTY CREDITOR BE PAID FROM PROCEEDS SALE OF RENTAL 
PROPERTY. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage. 
Primarily, the Wife contended that the trial court erred by (1) not awarding her permanent 
alimony; (2) failing to classify certain stock as assets in determining support; (3) ordering the 
parties to pay the proceeds of the sale of rental property to a certain non-party creditor; and (4) 
denying her motion for attorney's fees. 
 When the Husband filed for divorce in 2013, the couple had been married for seventeen-
and-a-half years. Both spouses were in their early forties by the time of divorce. Husband was 
the principal source of income throughout the marriage (abetted by the generosity of his parents), 
while Wife was both homemaker and, in the last years of the marriage, a stay-at-home mother. 
There was considerable evidence introduced at trial concerning Husband's various business 
ventures throughout the marriage. At the time of divorce, Husband was a part owner of a 
restaurant. He lived in Brazil with a new girlfriend and their two minor children. The Wife, 
meanwhile, remained in Broward County, Florida, where the couple had lived, taking care of the 
couple's children who were also minors.  Throughout the marriage, the Husband and Wife 
received generous gifts from Husband's parents. In 1999, Husband's father purchased the couple 
a house in California valued at approximately $800,000. The house was later sold. Then, when 
the couple moved to Broward County, Husband's parents again purchased a marital home for the 
couple. Evidence at trial suggested the Broward County home's value was about $650,000 to 
$700,000. The couple also decided to purchase a rental home (hereinafter "rental property"), 
subject to a mortgage. The value of the rental property was about $300,000 to $350,000. When 
Husband could no longer afford to pay the mortgage sometime around 2007 or 2008, his father 
loaned him approximately $260,000 to pay it. 
 Although the couple lived a relatively comfortable life during their marriage, Husband's 
financial affidavits and tax returns demonstrated that lifestyle was due in large part to his father. 
Husband's latest amended financial affidavit, for 2014, showed that he earned a monthly gross 
income of $6,295. He listed $1,281,300 in total assets, and over $1,035,199 in total liabilities. 
Husband reported that his father gave him a substantial amount of assets, but also testified that 
there were strings attached in the form of great debt. In fact, at trial, the court found that 
Husband's father loaned Husband approximately $1,410,000 over the course of the marriage. On 
his financial affidavit, Husband also claimed he owned contingent assets—shares in a company 
called DSC Holdings Limited—valued at $885,000. Evidence admitted at trial showed the true 
value of these shares to be in excess of one million dollars. As for Wife, she made no income, 
and argued at trial that her monthly reasonable living expenses exceeded $20,000. However, the 
trial court determined that Wife's temporary alimony award, which totaled $2,500 a month and 
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included an unspecified amount of rental income from the rental property, was sufficient to cover 
her reasonable living expenses. 
 Pertaining to the trial court's ruling pertaining to the parties' rental property, the Court 
held: 
 1.  "We review de novo whether a trial court has jurisdiction in a marital dissolution 
action to adjudicate the rights of a third-party creditor." 
 2.  "As noted above, the trial court awarded Wife the choice of living in the rental 
property or receiving the gross rental income until the home is sold, either voluntarily or because 
of one of the triggering conditions already described." 
 3.  "The dissolution judgment discussed the equitable distribution of the proceeds from 
the sale of the rental property, noting that '[u]pon sale of the rental home ... the net sale proceeds 
shall be divided 50% to the Petitioner [Husband] and 50% to the Respondent [Wife], after 
satisfying the $260,000 U.S. loan owed to Tsung [Husband's father].' " 
 4.  "The trial court also ordered that '[t]he $260,000.00 Tsung debt shall be satisfied at the 
time that this property is sold.' " 
 5.  "The trial court erred as a matter of law in directing the parties to repay Husband's 
father upon sale of the rental property." 
 6.  "'In [a] dissolution action, the trial court does not have jurisdiction to adjudicate 
property rights of nonparties.'" 
 7.  "Although a trial court in a dissolution judgment certainly can identify marital assets 
and liabilities, and allocate them to the parties pursuant to section 61.075(3), Florida Statutes 
(2014), it cannot adjudicate a debt." 
 8.  "Here, by awarding part of the proceeds of the sale of the rental property to the father, 
the court essentially placed an equitable lien on the property to allow the father to secure 
repayment of the loan." 
 9.  "The court thus converted him from an unsecured creditor into a secured one." 
 10.  "On remand, the father can only pursue the debt, if he so chooses, by instituting a 
separate action." 
Hua v. Tsung, 222 So.3d 584 (Fla. 4th DCA 2017) 
 


 Fifth District 
 


CALCULATION ERRORS NOT TREATED AS DE MINIMIS WHERE RESULT WAS 
AN UNEQUAL DISTRIBUTION WHICH WAS NOT STIPULATED TO BY PARTIES 
AND WHICH WAS UNSUPPORTED BY REQUISITE FINDINGS. 
 
 The Former Husband argued on appeal that the trial court erred in the equitable 
distribution of the parties' assets.  The District Court held: 
 1.  "This Court reviews orders on equitable distribution for abuse of discretion.” 
 2.  "Former Wife concedes that the equitable distribution award contains numerous 
valuation errors." 
 3.  "She acknowledges that the proper calculation for the distribution of marital assets 
would leave her with approximately $1314 more than Former Husband." 
 4.  "While the parties stipulated to the values of many marital assets, the parties did not 
stipulate to an unequal distribution." 
 5.  "Therefore, we decline to treat the trial court's calculation errors as de minimis." 
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 6.  "Moreover, the trial court neglected to make findings as to why each party should take 
an unequal share." 
 7.  "Accordingly, we reverse the final judgment of dissolution and remand for the trial 
court to correct the calculation errors in the equitable distribution order and to determine whether 
an equalizing payment is appropriate." 
Nugent v. Nugent, 225 So.3d 994 (Fla. 5th DCA 2017) 
 
NO ABUSE OF DISCRETION IN TRIAL COURT'S DISTRIBUTION OF MARITAL 
ASSETS AND LIABILITIES ALTHOUGH COURT DID MAKE COMPUTATION 
ERRORS THAT WERE REMANDED FOR CORRECTION. 
 
 The Former Wife asserted that the trial court committed three separate errors in its 
equitable distribution of the parties' marital assets and liabilities. The appellate court found: 
 1. "Our standard of review of a trial court's determination of equitable distribution is 
abuse of discretion." 
 2.  "We find no abuse of discretion in the trial court's distribution of the marital assets and 
liabilities, but we conclude that the trial court made a mathematical error in the final judgment 
that must be corrected." 
 3.  "In its equitable distribution of the marital assets and liabilities, the net amount 
distributed to Former Wife exceeded Former Husband's net benefit by $28,407.27." 
 4.  "To rectify this uneven distribution, the trial court ordered that Former Wife pay an 
'equalizing payment' to Former Husband of $28,407.27 to achieve an equal division of the assets 
and liabilities." 
 5.  "However, this equalizing payment merely switched the parties' positions so that 
Former Husband's net benefit from the equitable distribution now exceeds Former Wife's by the 
same $28,407.27." 
 6.  "The mathematically correct equalizing payment is $14,203.64." 
 7.  "Therefore, on remand, the trial court is directed to amend the final judgment to 
reduce Former Wife's equalizing payment to Former Husband to $14,203.64." 
Brady v. Brady, 229 So. 3d 892 (Fla. 5th DCA 2017) 
 
 


E.  Judgment 


 
First District 


TRIAL COURT ERRED BY NOT VALUING MARITAL ASSETS AND LIABILITIES 
DISTRIBUTED IN SUPPLEMENTAL FINAL JUDGMENT; TRIAL COURT MUST 
MAKE FINDINGS TO JUSTIFY AN UNEQUAL DISTRIBUTION OF MARITAL 
ASSETS AND LIABILITIES. 
 
 The Former Husband appealed from the supplemental final judgment of dissolution of 
marriage and the post-judgment order on the Former Wife's motion for contempt, enforcement, 
and sanctions. The District Court of Appeal found merit only in the Former Husband's argument 
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that the trial court erred by not valuing the marital assets and liabilities distributed in the 
supplemental final judgment and held: 
 1.  "[O]n that issue, we reverse and remand for the trial court to make specific findings on 
the value of the marital assets and liabilities, and if necessary based on those findings, to either 
reconsider the distribution scheme in the supplemental final judgment or make additional 
findings to support an unequal distribution." 
 2.  "Section 61.075(3), Florida Statutes (2014), requires the trial court to make specific 
written findings of fact to support its distribution of the parties' marital assets and liabilities, 
including findings on the values of the assets and liabilities." 
 3.  "Without such findings, the appellate court is unable to conduct a meaningful review 
of the distribution ordered by the trial court." 
 4.  "Here, the trial court specifically identified the significant marital assets and liabilities 
and specified which spouse received them." 
 5.  "The court did not, however, make the required written findings concerning the 
valuation of these assets and liabilities." 
 6.  "Without such findings, we are unable to determine whether the distribution ordered 
by the trial court was equal, but it appears that the distribution favored the former wife." 
 7.  "Specifically, based on the values listed in the parties' financial affidavits, it appears 
that the former wife received between $179,793 and $202,406 in net assets while the former 
husband received between negative $8,614 and negative $17,270 in net assets." 
 8.  "The trial court has the authority to order an unequal distribution of marital assets and 
liabilities." 
 9.  "However, if it does so, the court must provide specific written findings justifying the 
unequal distribution." 
 10.  "Here, the supplemental final judgment contains no findings to justify what appears 
to be an unequal distribution of the marital assets and liabilities." 
 11.  "Accordingly, we reverse the distribution of the marital assets and liabilities in the 
supplemental final judgment and remand for the trial court to (1) make specific findings on the 
values of the marital assets and liabilities distributed to each party, and (2) either reconsider the 
distribution scheme to equally distribute the marital assets and liabilities, or make specific 
findings to justify an unequal distribution." 
Navarro v. Navarro, 209 So.3d 74 (Fla. 1st DCA 2017) 
 


Second District 
 


BECAUSE JUDGMENT CONTAINS NO FINDINGS AS TO THE EXTENT TRIAL 
COURT REGARDED STOCK OPTIONS RECEIVED BY HUSBAND AS 
COMPENSATION AS SOURCE OF INCOME, MAKING THEM RELEVANT TO 
ALIMONY AND CHILD SUPPORT DETERMINATIONS, OR AS ASSETS, MAKING 
THEM RELEVANT TO EQUITABLE DISTRIBUTION CALCULATION, REMAND 
FOR FURTHER PROCEEDINGS IS REQUIRED 
 
 The Former Wife, appeals from a final judgment of dissolution of marriage from which 
the Former Husband cross-appeals. The Former Husband argues that the trial court improperly 
double-counted, both as a source of income for purposes of determining alimony and child 
support and as marital assets subject to equitable distribution, some portion of stock options he 
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received as compensation. Every year the Former Husband received a stock option award from 
his employer. The options awarded were scheduled to vest on different dates both before and 
after the Former Wife's filing of the dissolution petition. The Former Husband testified without 
contradiction that the $277,000 upon which the trial court relied included some portion of those 
stock option awards. The trial court also allocated substantial portions of those options to the 
Former Wife as part of the equitable distribution scheme. Therefore the Former Husband argues 
that the stock options were double-counted both as sources of income and as distributed marital 
assets. The Second District Court of Appeal found: 
 1.  "To [the Husband's] point, our court has in fact recognized that if a trial court decides 
to treat a stock option as an asset, it cannot also treat that same option as income, at least for the 
purposes of calculating alimony." 
 2.  "On the other hand, it is also clear on this record that the trial court could have 
determined that some options at issue were income and others were assets or that portions were 
marital while other portions were not.  The difficulty we have is that the final judgment contains 
no findings as to the extent to which the trial court regarded the stock options as a source of 
income, making them relevant to the alimony and child support determinations, or as assets, 
making them relevant to the equitable distribution calculation, or both." 
 3.  "The only indication we have of the trial court's thinking is that the equitable 
distribution schedule attached to the final judgment determined that some percentage of each 
annual options award was a marital asset and some portion was a non-marital asset.  The 
equitable distribution schedule says that the support for that determination is on a separate 
schedule, but no such schedule is attached or is otherwise identifiable." 
 4.  "The final judgment does not state whether some or all of the options awards were 
also included in the trial court's income finding and why or why not." 
 5.  "Because we lack findings that explain the trial court's determination of the character 
of the stock options - as either (or both) a source of income or marital or non-marital assets - we 
are unable to review the trial court's decision and are constrained to reverse." 
 6.  "On remand, the trial court should make specific findings that explain whether and to 
what extent the stock options represent a source of income or marital or non-marital assets (or 
both), identify which portions of the options awards are each, and state the reasons for those 
determinations." 
 7.  "We further note that the findings we direct the trial court to make involve fact-
intensive questions… and to the extent the trial court needs to take additional evidence to resolve 
them, it is free to do so." 
 8.  "This exercise will most likely require that the trial court adjust the alimony, child 
support, and equitable distribution calculations in the final judgment to comport with the results 
of the findings it is required to make.  In that connection, we note that Ms. Goodman has raised 
numerous issues related to the trial court's durational alimony award, including that the income 
imputed to her was unsupported, and has also argued that the trial court failed to award her 
permanent alimony, retroactive alimony, and child support." 
 9.  “While we find no error in the award of durational alimony or the imputation of 
income, there are related matters that the trial court should address on remand." 
 10.  "First, Mr. Goodman argues that the trial court failed to include her imputed income 
and trust income in calculating how much of her monthly asserted need of $10,000 was met by 
her own income before awarding the $6500 per month durational alimony amount.  And Ms. 
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Goodman is correct that to the extent she sought retroactive amounts, the final judgment fails to 
make the findings required regarding need and ability to pay." 
 11.  "The trial court on remand should consider and clarify any findings in regard to her 
request for retroactive alimony for that time.  This will also allow the trial court to consider Mr. 
Goodman's argument that his Former Wife's imputed income and trust income should be factored 
into any retroactive award." 
 12.  "These issues will likewise bleed into the child support calculations, and we direct a 
similar determination of the issue of retroactive child support as well." 
 13.  "We note further that Mr. Goodman correctly asserts that the trial court failed to 
include the imputed income of the Former Wife and only listed the support payments as her 
income in the calculations.  He also correctly argues that her trust income is attributable as 
income for the purposes of child support calculations." 
 14.  "Both of these issues, as well as Mr. Goodman's argument that the trial court failed to 
apply interest income from her trust, are within the scope of the recalculations the trial court 
must make due to the necessary reconsideration of the distribution and income determinations 
discussed above and should be considered on remand." 
 15.  "The Former Wife's claims that the trial court erred in its child support calculations 
by failing to deduct for the cost of her health insurance and in not correctly listing the Former 
Husband's income including his in-kind income should likewise be considered on remand." 
 16.  "In sum, we reverse the final judgment of dissolution to the extent expressed in this 
opinion because the trial court failed to make findings that support its treatment of the stock 
options awarded to Mr. Goodman as a source of income and marital assets." 
Goodman v. Goodman, 42 FLW D2180 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT ERRED IN DISTRIBUTING MARITAL ASSETS AND LIABILITIES 
WITHOUT INCLUDING VALUE OF ITEMS IN FINAL JUDGMENT. 
 
 The wife appealed from a final judgment of dissolution of marriage which dissolves her 
marriage from the husband, ordered child support, distributed marital property, and denied her 
request for alimony and attorney's fees. The Appellant also appealed from a subsequent order 
denying her motion for rehearing of the final judgment.  She asserted that the trial court erred in 
distributing marital assets and liabilities without including the value of those items in the final 
judgment, as is required by section 61.075, Florida Statutes (2015). The District Court agreed, 
holding: 
 1.  "Section 61.075(3) clearly provides: ‘In any contested dissolution action wherein a 
stipulation and agreement has not been entered and filed, any distribution of marital assets or 
marital liabilities shall be supported by factual findings in the judgment or order based on 
competent substantial evidence with reference to the factors enumerated in subsection (1). The 
distribution of all marital assets and marital liabilities, whether equal or unequal, shall include 
specific written findings of fact as to the following: (a) Clear identification of nonmarital assets 
and ownership interests; (b) Identification of marital assets, including the individual valuation of 
significant assets, and designation of which spouse shall be entitled to each asset; (c) 
Identification of the marital liabilities and designation of which spouse shall be responsible for 
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each liability; (d) Any other findings necessary to advise the parties or the reviewing court of the 
trial court's rationale for the distribution of marital assets and allocation of liabilities.’" 
 2.  "The final judgment in this case provides only the following: ‘Equitable Distribution. 
The parties have no jointly-owned real property so there is none to divide. The parties partitioned 
their personal property upon separation on July 18, 2011. Each party shall retain the personal 
property currently in his/her possession; Retirement - During the marriage, the Husband 
contributed marital income to his retirement plan through his employment with Miami-Dade 
County Public Schools. The Husband's retirement plan shall be subject to equitable distribution 
for the period from April 1, 2001 when the parties married through July 18, 2011 when the 
parties informally separated their property and began to lead independent lives; Compensation 
for Lawsuit(s) - The Wife testified that she received a settlement in a discrimination lawsuit 
during the marriage. The Wife claimed not to remember the exact amount of the settlement 
except that "it was less than $1000.00". The Wife shall provide documented proof to the 
Husband of the total amount that she received during the marriage as proceeds from any and all 
lawsuits. The Wife shall pay to the Husband one-half said proceeds. If the Wife fails to produce 
documented proof, the Husband shall receive a credit of $500.00 which shall be deducted from 
his share of the total liabilities owed by the parties; Liabilities - The parties acquired certain 
marital liabilities which are subject to equitable distribution and are listed in their respective 
financial affidavits. When the parties separated on July 18, 2011, they had accumulated 
$27,496.44 in marital debt which shall be apportioned to each on an equal basis with each party 
paying $13,748.22. However, any all debts accumulated after July 18, 2011 shall be the sole 
responsibility of the party who incurred the debt.’" 
 3.   "There is no question that this was a contested dissolution action…. Thus, the trial 
court was required to include specific written findings of fact in the final judgment 'in order to 
facilitate effective appellate review of the trial court's property distribution scheme.'" 
 4.  "The court's reference to the parties' respective financial affidavits is inadequate to 
permit meaningful review, particularly because the total amount of liabilities listed in the final 
judgment do not appear to correspond with either party's financial affidavit." 
 5.  "In addition, the liabilities listed in those financial affidavits are in several respects 
irreconcilable." 
 6.  "Further, as to the distribution of the parties' assets, the final judgment specifies only 
two: the former husband's pension plan and lawsuit proceeds earned by the wife…. Neither of 
these assets is 'clearly identified,' or valued as required by section 61.075(3)." 
 7.  "Thus, it is not possible for this court to determine whether the trial court properly and 
equitably distributed the parties' assets and liabilities." 
 8.  "We reverse and remand for the trial court to amend the final judgment in a manner 
that complies with section 61.075(3)." 
Pierre v. Jonassaint, 212 So.3d 1131 (Fla. 3d DCA 2017) 
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Fourth District 
 


ERROR TO FAIL TO INCLUDE HUSBAND'S LOAN ON BOAT AND TRAILER IN 
EQUITABLE DISTRIBUTION SCHEME. 
 
 The former husband appealed from the trial court's amended final judgment of 
dissolution of his marriage to the former wife. The Fourth District Court of Appeal affirmed 
without comment on all issues raised, except for one: 
 1.  "The trial court erred by failing to include the Husband's loan on the boat and trailer in 
its equitable distribution scheme." 
 2.  "The Husband's expert testified that Husband owed $21,167 on the boat and trailer." 
 3.  "The Wife also conceded that there was a loan." 
 4.  "Moreover, in their proposed equitable distribution schemes, both parties included the 
loan and valued the debt at $21,167." 
 5.  "However, in the trial court's equitable distribution scheme, the loan is not included." 
 6.  "Therefore, we reverse and remand for the trial court to include the Husband's loan on 
the boat and trailer when equitably distributing the parties' assets and liabilities." 
Fiscina v. Fiscina, 223 So.3d 1009 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN INCLUDING IN EQUITABLE DISTRIBUTION SCHEME 
$60,000 IN FUNDS USED BY WIFE FOR TEMPORARY ATTORNEY'S FEES AND 
COSTS WITHOUT MAKING APPROPRIATE FINDINGS, GIVEN THAT PARTIES 
ESSENTIALLY STIPULATED TO USE OF $60,000 OF PROCEEDS FROM SALE OF 
DIAMOND FOR PAYMENT OF WIFE'S ATTORNEY'S FEES AND ACCOUNTANT'S 
FEES AND TRIAL COURT INDICATED THAT IT WOULD DETERMINE 
REASONABLENESS OF ALL REQUESTED FEES AT THE END OF THE CASE. 
 
 The former wife appealed fromm the final judgment of dissolution of marriage, raising 
numerous issues related mainly to equitable distribution and alimony. The former husband cross-
appealed with respect to equitable distribution. On appeal, the wife argued that it was error for 
the trial court to treat the $60,000 she used for fees and costs as part of the trial court's equitable 
distribution scheme rather than just a stand-alone element of temporary support. The Fourth 
District Court of Appeal held: 
 1.  "[The former wife] relies on cases holding that, absent misconduct, an asset that has 
been diminished or depleted during the dissolution proceedings cannot be included in the 
equitable distribution scheme." 
 2.  "We must find that this case is different." 
 3.  "Here, the parties essentially stipulated that the diamond could be sold and the sale 
proceeds used for the wife's attorney's fees and costs, and that the trial court would defer on the 
wife's motion for temporary fees and costs." 
 4.  "When the trial court ultimately 'charged' the wife with the proceeds used for her 
attorney's fees and costs, it implicitly found that the wife was not entitled to temporary attorney's 
fees and costs." 
 5.  "It may be that the use of the sale proceeds by the wife should have been treated as 
temporary support, but there were never any findings regarding the wife's entitlement to 
temporary fees and costs." 
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 6.  "The wife acknowledges in her reply brief that the trial court did not make the 
findings necessary to support a temporary attorney's fees order." 
 7.  "Accordingly, we reverse and remand for the trial court to either make findings 
justifying its treatment of some or all of the proceeds as equitable distribution rather than 
temporary support or, if it determines that some or all of the $60,000 should be treated as 
support, revisit the issue of equitable distribution.” 
Rosaler v. Rosaler, 219 So.3d 840 (Fla. 4th DCA 2017) 
 
ALTHOUGH PROVISION REQUIRING HUSBAND TO EXECUTE QUITCLAIM 
DEED TO MARITAL HOME AND REQUIRING WIFE TO MAKE EQUALIZING 
PAYMENT TO HUSBAND WITHIN 90 DAYS OF DATE OF JUDGMENT MIGHT 
DEPRIVE HUSBAND OF HIS INTEREST IN MARITAL HOME SHOULD WIFE BE 
UNABLE TO MAKE THE PAYMENT, PARTIES APPARENTLY AGREED TO TRIAL 
COURT'S POST-JUDGMENT ORDER PROVIDING THAT QUITCLAIM DEED 
WOULD BE DELIVERED TO HUSBAND'S COUNSEL, WHO WOULD IN TURN 
DELIVER IT TO WIFE AFTER THE EQUALIZING PAYMENT IS MADE. 
 
 In the lower tribunal, the wife was awarded the marital home, and the husband was 
required to "execute and return to Wife a quit claim deed within three (3) days of presentment." 
The final judgment provided for the wife to make an equalizing payment to the husband of 
$25,162.25 within ninety days of the date of the judgment. The husband argues that these 
provisions deprive him of his interest in the marital home. The Fourth District Court of Appeal 
found: 
 1.  "The husband relies on Thomas–Nance v. Nance, 189 So.3d 1040 (Fla. 2d DCA 
2016).  There, the trial court awarded the marital home to the husband and required him to pay 
the wife $100 a month until he had paid off the wife's $25,000 interest in the home, but required 
the wife to quitclaim the home to the husband within thirty days of the judgment.  On appeal, the 
court found this was error, reasoning that the award 'effectively deprives the Wife of her present 
interest in the marital home,' and that the error was compounded by requiring the wife to 
quitclaim the property to her husband within thirty days of judgment.  The Second District 
characterized the twenty-year payment plan as 'patently unreasonable.'" 
 2.  "Here, the wife was ordered to pay the husband his equalizing payment in full within 
ninety days of judgment." 
 3.  "This payoff scheme is not comparable to the one in Thomas–Nance—the payment 
plan is not so attenuated that it effectively deprives the husband of his interest in the property.    
On its face, it is not 'patently unreasonable.'" 
 3.  "However, to the extent the wife is not in a financial position to make the equalizing 
payment within ninety days of the judgment, the husband would in fact be deprived of his 
interest in the property if he had to quitclaim the marital home." 
 4.  "While the wife testified that she would obtain equalizing payment funds from a home 
equity loan if necessary, she offered this testimony before she knew that the trial court would fix 
the equalizing payment at $25,000." 
 5.  "Aside from this testimony, there was no evidence making it apparent that the wife 
was in a financial position to make the equalizing payment within ninety days of entry of the 
judgment or that her ability to obtain a home equity loan was likely." 
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 6.  "The trial court seemingly recognized these issues because in response to the 
husband's post-judgment motion, the court required the husband to provide a quitclaim deed to 
the wife's counsel, who would deliver it to the wife after the wife made the equalizing payment." 
 7.  "The order, however, did not make it clear whether this arrangement would stay in 
place if this court were to affirm the final judgment." 
 8.  "The wife seems to believe these requirements will stay in place, as she relies on the 
post-judgment order in characterizing this issue as moot." 
 9.  "Based on the lack of evidence of the wife's ability to make the equalizing payment, 
and the wife's apparent lack of objection to the imposition of requirements on delivery of the 
deed, we remand for the trial court to amend the final judgment to impose any conditions on 
execution and delivery of the deed that will ensure the husband is not deprived of his interest in 
the marital home." 
Henry v. Lyons, 226 So.3d 252 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN ENTERING EQUITABLE DISTRIBUTION PLAN THAT 
WAS NOT SUPPORTED BY FACTUAL FINDINGS IN FINAL JUDGMENT WITH 
REFERENCE TO FACTORS ENUMERATED IN STATUTE. 
 
 The former husband appealed from a final judgment of dissolution of marriage. Under the 
trial court's equitable distribution schedule, the net equitable distribution to the wife was 
$86,613, and the net equitable distribution to the husband was $86,614. Additionally, each party 
was entitled to receive 50% of the proceeds of the sale of the marital home, which had about 
$400,000 in equity.  The trial court also distributed the parties' entire interest in a property in the 
U.S. Virgin Islands called "Estate Peterborg," along with the liens and debt thereon, to the Wife.  
The Husband testified that the Estate Peterborg property was worth around $565,000, a figure he 
derived from the latest value provided by the tax assessor. However, the husband admitted that 
the value of the property would go up substantially as soon as an occupancy permit is issued.  
The Wife also testified the Estate Peterborg property was currently worth about $500,000 
without an occupancy permit, which was similar to the tax assessor's valuation. However, the 
wife testified that once an occupancy permit is issued, the property "stands to be worth between 
three to five million dollars."  The trial court found that there was no credible evidence as to the 
value of Estate Peterborg. It nonetheless relied upon the tax assessor's valuation and found that 
Estate Peterborg was worth $565,300, less the outstanding liens totaling $635,000, for a total 
negative value of $69,700. However, the trial court did not actually factor the value of Estate 
Peterborg into the equitable distribution schedule, as the liability of Estate Peterborg's negative 
value of $69,700 is not shown as being distributed to either party.  On appeal, the Husband 
argued that the trial court erred in awarding the Estate Peterborg to the wife without making the 
findings of fact required by Florida Statute 61.075.  
 1.  "[W]e reverse the equitable distribution plan because the trial court failed to make the 
required findings regarding the factors enumerated in section 61.075(1), Florida Statutes (2016)." 
 2.  "The standard of review for a trial court's equitable distribution of marital assets and 
liabilities is abuse of discretion." 
 3.  "However, a trial court's failure to consider mandatory statutory factors is error as a 
matter of law." 







  178 


 4.  "Section 61.075(1), Florida Statutes, 'lists ten separate factors for the trial court to 
consider when determining the equitable distribution of assets and liabilities in a dissolution of 
marriage action, and whether the equitable distribution should be equal or unequal.'" 
 5.  "Section 61.075(3), in turn, requires the trial court to make specific findings regarding 
equitable distribution in any contested dissolution action where there is no stipulation between 
the parties:  (3) In any contested dissolution action wherein a stipulation and agreement has  not 
been entered and filed, any distribution of marital assets or marital liabilities shall be supported 
by factual findings in the judgment or order based on competent substantial evidence with 
reference to the factors enumerated in subsection (1)....§ 61.075(3), Fla. Stat. (2016)." 
 6.  "The factors listed in section 61.075(1) 'should be used in any contested case to justify 
any equitable distribution of marital assets, fifty-fifty or otherwise.'" 
 7.  "Reversible error occurs where 'the equitable distribution in the final judgment is not 
supported by factual findings with reference to the factors listed in section 61.075(1), as required 
by section 61.075(3) when a stipulation and agreement has not been entered and filed.'"  
 8.  "Although compliance with section 61.075(3)'s requirements of written findings of 
fact 'is not necessary when the parties have reached a valid agreement regarding equitable 
distribution, these requirements must be met when there is no such agreement and a distribution 
scheme is ordered by the court.'" 
 9.  "Here, regardless of whether the overall equitable distribution was equal or unequal, 
the trial court erred in entering an equitable distribution plan that was not supported by factual 
findings in the final judgment with reference to the factors enumerated in section 61.075(1)." 
 10.  "Such findings were required by section 61.075(3) because this was a contested 
dissolution action in which 'a stipulation and agreement has not been entered and filed.' " 
 11.  "We decline to reach the husband's argument that a proper application of the factors 
under section 61.075(1) would favor an equitable distribution of Estate Peterborg to him or, in 
the alternative, a distribution of the property to both parties as tenants in common." 
 12.  "Based on the foregoing, we reverse and remand for the trial court to make the 
requisite findings using the factors outlined in section 61.075(1)." 
Callwood v. Callwood, 221 So.3d 1198 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT ERRED IN FAILING TO MAKE FACTUAL FINDINGS REGARDING 
WHETHER SIX BANK ACCOUNTS ARE MARITAL OR NON-MARITAL 
PROPERTY. 
 
 The estate of the former husband appealed frp, the final judgment of dissolution of 
marriage between the former husband and former wife. The former husband's estate argued that 
the trial court erred in failing to make factual findings regarding six Wells Fargo accounts. The 
District Court found: 
 1.  "[W]e reverse and remand for the trial court to make factual findings regarding the 
Wells Fargo bank accounts." 
 2.  "Specifically, the trial court is directed on remand to make written findings stating 
whether these accounts are marital or non-marital property." 
Estate of Harriger v. Harriger, 212 So.3d 1151 (Fla. 5th DCA 2017) 
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First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


TRIAL COURT ERRED IN ENTERING SUMMARY JUDGMENT EFFECTIVELY 
DISMISSING WIFE'S STEPSON AS RESPONDENT IN DISSOLUTION ACTION 
WHERE WIFE ALLEGED THAT MARITAL ASSETS HAD BEEN TRANSFERRED TO 
STEPSON, THEREBY DEPLETING MARITAL ESTATE. 
 
 The wife appealed from a final summary judgment entered in favor of her stepson which 
effectively dismissed her stepson as a respondent from the dissolution of marriage litigation 
between the wife and her husband. 
 In November 2009, the wife filed her initial petition for dissolution of marriage in 
Seminole County. She voluntarily dismissed that action in February 2011, but re-filed her 
petition one week later, this time in Flagler County, where it remained pending. In July 2012, the 
wife filed a two-count amended petition for dissolution of marriage, and in count two, she joined 
additional respondents, including her stepson and various corporations that her husband formed 
during the marriage. The wife alleged that, among other things, the husband had been 
commingling the parties' marital assets with assets owned by her stepson and by the corporate 
respondents. The wife also asserted that the husband and her stepson were receiving distributions 
from these corporations, under the guise of "loans," in an effort by the husband to deplete the 
marital estate. The wife sought partition of the marital assets, recognition and equitable 
distribution of her interest in the corporations that the husband formed during the marriage, to 
have the court "claw" back and then equitably distribute to the spouses any marital assets 
previously transferred to the newly joined respondents, and injunctive relief. 
 In 2015, the wife amended her petition to add a third count. The wife continued to assert 
that she had a "marital interest" in certain properties now held by these respondents, who she 
alleged were involved in a plan with her husband to minimize or conceal his net worth in an 
effort to defraud the wife from any interest in what she stated were millions of dollars of marital 
assets that the husband had transferred to these parties for little, if any, consideration. The wife 
asked that, among other things, the trial court identify all properties that should be classified as 
marital assets and, after making this determination, require the impleaded respondents to 
"account" for their receipt of these marital properties. The wife requested that the court then 
equitably distribute all marital assets between the spouses. 
 After the parties conducted some discovery, her stepson moved for final summary 
judgment. His argument was two-fold. Her stepson first asserted that the wife pleaded no 
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cognizable cause of action against him to entitle her to any relief, but that if she had pleaded an 
arguable claim under the "Uniform Fraudulent Transfers Act," it was barred by the applicable 
statute of limitations. The wife filed a memorandum in opposition to the motion. After each party 
filed their summary judgment evidence pursuant to Florida Family Law Rule of Procedure 
12.510, the court held a hearing on her stepson's motion and entered the unelaborated final 
summary judgment in her stepson's favor now under review. 
 1.  “In a dissolution of marriage proceeding, section 61.075(1), Florida Statutes (2015), 
requires the trial court to equally distribute the marital assets and liabilities between the spouses 
unless there is a justification for an unequal distribution based on the factors listed in 
subparagraphs (a)-(j)." 
 2.  "Subparagraph (i) is pertinent to this appeal, providing that a spouse's 'intentional 
dissipation, waste, depletion, or destruction of marital assets after the filing of the petition[,] or 
within two years prior to the filing of the petition,' must be considered by the court in distributing 
the marital assets." 
 3.  "Under this statute, if a spouse intentionally dissipates a marital asset, the trial court 
has the authority and discretion to assign the dissipated asset to the dissipating spouse as part of 
that spouse's equitable distribution." 
 4.  "[The wife] alleged that [the husband]'s fraudulent dissipation of some of the marital 
assets to or through [her stepson] and the corporate respondents took place more than two years 
before her petition for dissolution of marriage was filed." 
 5.  "In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), this court held that 
section 61.075(1)(i) did not operate as a two-year statute of limitations to bar one spouse's efforts 
to subject marital assets dissipated by the other spouse to equitable distribution." 
 6.  "We determined that for cases of dissipation of marital assets occurring more than two 
years before the filing of the petition, section 61.075(1)(j), which permits a trial court to consider 
'any other factors necessary to do equity and justice between the parties,' allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses.  Thus, Beers provides [the 
wife] the ability to pursue [the husband] for his alleged remote dissipation of their marital 
assets." 
 7.  "Turning back to [her stepson], we begin our analysis with the preliminary recognition 
that a dissolution action is an action in equity." 
 8.  "Under principles of equity, a trial court may determine whether a third person has 
acted with a spouse to deprive the other spouse of his or her share in the marital estate." 
 9.  "However, for the court to make a complete determination of the case before it, that 
person ([her stepson]) must be joined as a party to the action where, as here, the person is 
claiming an interest in the marital assets because '[i]n [a] dissolution action, the trial court does 
not have jurisdiction to adjudicate the rights of nonparties.'" 
 10.  "We reject Isaac's argument that summary judgment was properly entered because 
Susan did not sufficiently allege a cause of action against him." 
 11.  "We agree with the recent observation by the Michigan Court of Appeals that in 
cases where one spouse has allegedly acted in concert with a third person to dissipate the marital 
assets, '[t]here is no need to specify or enumerate a separate cause of action against the third 
party; instead, the action against the third party is incidental to the divorce.'" 
 12.  "Furthermore, because section 61.075(1)(j) gives the trial court the discretion to claw 
back marital assets that may have been remotely dissipated by [the husband] more than two years 
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before [the wife]'s dissolution of marriage petition was filed, it would then be anomalous to 
preclude the court from making a full and complete adjudication of the spouses' marital property 
rights to those dissipated assets by dismissing [her stepson] from the litigation based on his 
statute of limitations defense." 
 13.  "A final summary judgment, as entered in this case, 'is proper only where the [issues 
of] fact[ ] are "so crystalized" that nothing remains [for resolution] but questions of law.'" 
 14.  "'[I]f the record raises even the slightest doubt that [a genuine] issue [of material fact] 
might exist, summary judgment is improper.'" 
 15.  "In the present case, the record is by no means clear whether the trial court will 
exercise its discretion under section 61.075(1)(j) to consider assets allegedly remotely dissipated 
by [her stepson] in order to make a complete determination of the cause to achieve equity and 
justice between the spouses." 
 16.  "If, after receiving evidence and argument at trial, the court elects to exercise its 
discretion and distributes remotely dissipated assets in its equitable distribution of the marital 
assets and marital liabilities to [the wife] and [the husband], then those parties whose property 
rights would be affected by the distribution (such as [her stepson]) are indispensable to the 
complete adjudication of the case." 
 17.  "Accordingly, the final summary judgment entered in favor of [her stepson] is 
reversed, and this matter is remanded for further proceedings consistent with this opinion." 
Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017) 
 


 


G.  Fault 


 
First District 


IN DISTRIBUTING BANK ACCOUNTS, TRIAL COURT ABUSED DISCRETION IN 
USING BALANCES IN ACCOUNTS AS OF DATE OF FILING OF PETITION 
RATHER THAN BALANCES IN ACCOUNTS AS OF DATE OF FINAL HEARING 
WHERE ACCOUNTS HAD BEEN DIMINISHED DURING PROCEEDINGS FOR 
LIVING EXPENSES, AND THERE WAS NO EVIDENCE OF MISCONDUCT ON PART 
OF HUSBAND 
 
 This was an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raised four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
award. 
 The parties were married for approximately thirty-nine years and it was undisputed that 
the former husband was the bread-winner and had a substantially larger earning potential than 
the former wife. The former husband had several bank accounts, most of which were correctly 
considered to be marital assets by the trial court. Of particular significance were two BBVA 
Compass Bank accounts. The former wife submitted evidence that the combined balance of the 
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two BBVA accounts was $8,345.00 at the time the petition for dissolution was filed in May 
2015. However, at the final hearing, the former husband provided unrebutted testimony that the 
combined value of the two BBVA accounts had been significantly reduced to $2,432.00. He 
further testified that these two accounts had been used for his living expenses and to pay bills 
associated with the marital home. The former husband asked the trial court to use the balance of 
the accounts at the date of the final hearing as opposed to the date of filing. The trial court denied 
the request and used the balances of the accounts at the time of filing, initially dividing the 
$8,345 combined value of the two accounts equally between the parties. The trial court later 
redistributed the value assigned because the former wife was to forgo receipt of her cash-out 
share from the two BBVA accounts ($4,172.50) along with her cash-out from two other assets. 
This led to the trial court assigning an equalizer payment to the former wife in the amount of 
$8,612.99. The former husband argues the trial court abused its discretion by including the value 
of the depleted BBVA accounts, which resulted in a disparate equalizer payment being assigned 
in favor of the former wife. The First District Court of Appeal found: 
 1.  "In equitable distribution under section 61.075(7), Florida Statutes (2015), the trial 
court may select a valuation date of the marital asset that the court determines in its discretion to 
be 'just and equitable under the circumstances." 
 2.  "Different assets may be valued as of different dates in the trial court's discretion." 
 3.  "However, '[a]s a general proposition, it is error to include assets in an equitable 
distribution scheme that have been diminished or dissipated during the dissolution proceedings.'" 
 4.  "The exception is when a parties' misconduct during the proceedings results in 
dissipation of the asset, which misconduct may serve as a basis for assigning the asset to the 
spending spouse." 
 5.  "However, assignment due to dissipation must be based on the trial court's 'specific 
finding of intentional misconduct based on evidence showing that the marital funds were used 
for one party's "own benefit and for a purpose unrelated to the marriage at a time when the 
marriage is undergoing an irreconcilable breakdown.'" 
 6.  "The former wife lodged general allegations of misconduct, but they were not directly 
related to the funds in the two BBVA accounts." 
 7.  "More importantly, the trial court made no findings of misconduct." 
 8.  "The former husband's undisputed testimony was that these two accounts were used 
for his living expenses and to pay bills associated with the home." 
 9.  "The former husband was also paying the former wife temporary alimony and 
temporary attorney's fees as well as a majority of the marital expenses during the pendency of 
the proceedings." 
 10. "There was no evidence of misconduct other than generalized allegations, and the 
undisputed testimony showed the money was diminished to pay at least some marital expenses 
during the proceedings." 
 11.  "We agree with the former husband that, absent a finding of misconduct, it was error 
to utilize the value of these two BBVA accounts before dissipation." 
 12.  "We reverse the equitable distribution portion of the final order and remand for 
further proceedings." 
 13.  "Because the error in equitable distribution of the two BBVA accounts was integral 
to the calculation of the equalizer payment, that portion of the final order is also reversed and 
remanded." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
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Second District 


 
TRIAL COURT ERRED BY CHARGING HUSBAND WITH MARITAL ASSETS THAT 
HAD BEEN DISSIPATED DURING DISSOLUTION PROCEEDINGS WHERE THERE 
WAS NO SHOWING OF MISCONDUCT. 
 
 The Husband contended on appeal that the trial court erred by charging him in the 
equitable distribution scheme with marital assets that had been dissipated during the course of 
the dissolution proceedings. The District Court of appeal found merit in this argument and held: 
 1.  "This court has held that it is error to include assets in an equitable distribution 
scheme that have been diminished or dissipated during the dissolution proceedings unless there 
has been misconduct during the proceedings that results in the dissipation." 
 2.  "We have also defined what 'misconduct' qualifies: 'The misconduct necessary to 
support inclusion of dissipated assets in an equitable distribution scheme does not include 
mismanagement or simple squandering of marital assets in a manner of which the other spouse 
disapproves.’" 
 3.  "If there is uncontradicted evidence in the record that the dissipated funds were used 
to pay marital expenses during the dissolution proceedings and if there is no evidence of 
misconduct, then it is an abuse of discretion to include the dissipated funds in the equitable 
distribution scheme." 
 4.  "Significantly here, the trial court specifically found that neither the Husband nor the 
Wife had acted improperly with respect to either assets or liabilities and that 'neither party was 
guilty of intentional dissipation, waste, depletion, or destruction of marital assets.' " 
 5.  "Nevertheless, the trial court distributed marital assets to the Husband that had been 
used by him during the course of the dissolution proceedings to pay his living expenses, his 
temporary support obligations to the Wife, and his and the Wife's attorney's fees." 
 6.  "Additionally, the trial court charged the Husband with the entire balance of the 
parties' line of credit on the marital home even though the only evidence was that the Husband 
had used the funds from this line of credit to pay family living expenses." 
 7.  "Because this marital liability was incurred to pay the parties' living expenses during 
the dissolution proceedings, it was error to charge the Husband with the entire amount of this 
liability." 
 8.  "In addition, the court required the Husband to repay the Wife for 'her half' of the 
2013 income tax refund received during the course of the litigation." 
 9.  "However, the undisputed evidence showed that the funds from this refund were used 
to pay the Wife's attorney's fees in this litigation." 
 10.  "Hence, this asset, which was depleted during the dissolution proceedings to pay the 
parties' expenses, should not have been resurrected in the final judgment and distributed again." 
 11.  "Given the explicit findings of no intentional dissipation, this 'distribution' was 
error." 
 12.  "Accordingly, because of the improper inclusion of dissipated assets and the 
inequitable distribution of marital liabilities, we must reverse the equitable distribution scheme." 
 13.  "On remand, the trial court must redistribute the parties' assets and liabilities without 
including the depleted assets and increased liabilities that resulted from the payment of the 
parties' expenses during the course of the litigation." 
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Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 


COURT ERRED IN DISTRIBUTING ASSETS THAT WERE DIMINISHED OR 
DEPLETED DURING THE MARRIAGE WITHOUT FINDING ANY MISCONDUCT 
OR INTENTIONAL DISSIPATION. 
 
 The Former Husband argued on appeal that the trial court erred in valuing the marital 
pension to be worth $102,000 at the time of filing the complaint, and equitably distributing 
$50,000 from the marital pension to Former Wife. After trial, the court entered its final judgment 
of dissolution of marriage. The court found that "[t]he Husband's pension is valued at $102,000 
as of the date of filing." The court also ordered the Former Husband to pay the Former Wife 
$2,000 a month for twenty-five months. The court did not expressly state that the pension was 
the source of these payments, or that the pension was a marital asset. Rather, the court stated that 
it was distributing a "retirement account." Still, during  trial, the court explained that the Former 
Husband owed the Former Wife "$50,000 for her half of the pension." The Former Husband 
filed a motion for rehearing, asserting the same arguments he now makes on appeal. The trial 
court summarily denied the motion and this appeal followed. The Fourth District Court of 
Appeal found: 
 1. "'[I]t is error to include in the equitable distribution scheme assets or sums that have 
been diminished or depleted during the dissolution proceedings unless the depletion was the 
result of misconduct.' To include a dissipated asset in the equitable distribution scheme, there 
must be evidence of the spending spouse's intentional dissipation or destruction of the asset, and 
the trial court must make a specific finding that the dissipation resulted from intentional 
misconduct." 
 2.  "Here, the evidence was clear that the pension was worth considerably less than 
$102,000 by the time of filing.  Thus, in order to award $50,000 to Former Wife, the court first 
needed to make a specific finding of dissipation." 
 3.  "Since the court made no such finding in its final judgment, it erred in distributing the 
equalizing payment as it did." 
 4.  "The trial court also failed to consider Former Husband's actual ability to pay the 
equalizing payment. In fact, as discussed above, it appears Former Husband cannot pay the 
monthly $2,000 amount given that he only has a surplus of $1,250.53 remaining each month 
after subtracting his gross monthly expenses from his net monthly income.” 
 5.  "As the final judgment also required Former Husband to pay $300 a month in 
attorney's fees, his ability to pay the $2,000 monthly is all the more doubtful." 
 6.  "As a final matter, we note the trial court failed to specifically identify in its final 
judgment that the pension was the marital asset serving as the source of the equalizing payments.  
The court only wrote that a 'retirement account' was the source." 
 7.  "[W]e reverse because the trial court incorrectly valued the pension at the time of 
filing, and, by way of such mistake, distributed incorrect equalizing payments  In order for the 
trial court to distribute $50,000, it should have explicitly made a finding that it was doing so 
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based on the pension's value at an earlier date, or based on a finding of dissipation.  Since the 
trial court did neither, we reverse." 
Smith v. Smith, 226 So.3d 948 (Fla. 4th DCA 2017) 


Fifth District 
 


TRIAL COURT ERRED IN ENTERING SUMMARY JUDGMENT EFFECTIVELY 
DISMISSING WIFE'S STEPSON AS RESPONDENT IN DISSOLUTION ACTION 
WHERE WIFE ALLEGED THAT MARITAL ASSETS HAD BEEN TRANSFERRED TO 
STEPSON, THEREBY DEPLETING MARITAL ESTATE. 
 
 The wife appealed from a final summary judgment entered in favor of her stepson which 
effectively dismissed her stepson as a respondent from the dissolution of marriage litigation 
between the wife and her husband. 
 In November 2009, the wife filed her initial petition for dissolution of marriage in 
Seminole County. She voluntarily dismissed that action in February 2011, but re-filed her 
petition one week later, this time in Flagler County, where it remained pending. In July 2012, the 
wife filed a two-count amended petition for dissolution of marriage, and in count two, she joined 
additional respondents, including her stepson and various corporations that her husband formed 
during the marriage. The wife alleged that, among other things, the husband had been 
commingling the parties' marital assets with assets owned by her stepson and by the corporate 
respondents. The wife also asserted that the husband and her stepson were receiving distributions 
from these corporations, under the guise of "loans," in an effort by the husband to deplete the 
marital estate. The wife sought partition of the marital assets, recognition and equitable 
distribution of her interest in the corporations that the husband formed during the marriage, to 
have the court "claw" back and then equitably distribute to the spouses any marital assets 
previously transferred to the newly joined respondents, and injunctive relief. 
 In 2015, the wife amended her petition to add a third count. The wife continued to assert 
that she had a "marital interest" in certain properties now held by these respondents, who she 
alleged were involved in a plan with her husband to minimize or conceal his net worth in an 
effort to defraud the wife from any interest in what she stated were millions of dollars of marital 
assets that the husband had transferred to these parties for little, if any, consideration. The wife 
asked that, among other things, the trial court identify all properties that should be classified as 
marital assets and, after making this determination, require the impleaded respondents to 
"account" for their receipt of these marital properties. The wife requested that the court then 
equitably distribute all marital assets between the spouses. 
 After the parties conducted some discovery, her stepson moved for final summary 
judgment. His argument was two-fold. Her stepson first asserted that the wife pleaded no 
cognizable cause of action against him to entitle her to any relief, but that if she had pleaded an 
arguable claim under the "Uniform Fraudulent Transfers Act," it was barred by the applicable 
statute of limitations. The wife filed a memorandum in opposition to the motion. After each party 
filed their summary judgment evidence pursuant to Florida Family Law Rule of Procedure 
12.510, the court held a hearing on her stepson's motion and entered the unelaborated final 
summary judgment in her stepson's favor now under review. 
 1.  “In a dissolution of marriage proceeding, section 61.075(1), Florida Statutes (2015), 
requires the trial court to equally distribute the marital assets and liabilities between the spouses 
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unless there is a justification for an unequal distribution based on the factors listed in 
subparagraphs (a)-(j)." 
 2.  "Subparagraph (i) is pertinent to this appeal, providing that a spouse's 'intentional 
dissipation, waste, depletion, or destruction of marital assets after the filing of the petition[,] or 
within two years prior to the filing of the petition,' must be considered by the court in distributing 
the marital assets." 
 3.  "Under this statute, if a spouse intentionally dissipates a marital asset, the trial court 
has the authority and discretion to assign the dissipated asset to the dissipating spouse as part of 
that spouse's equitable distribution." 
 4.  "[The wife] alleged that [the husband]'s fraudulent dissipation of some of the marital 
assets to or through [her stepson] and the corporate respondents took place more than two years 
before her petition for dissolution of marriage was filed." 
 5.  "In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), this court held that 
section 61.075(1)(i) did not operate as a two-year statute of limitations to bar one spouse's efforts 
to subject marital assets dissipated by the other spouse to equitable distribution." 
 6.  "We determined that for cases of dissipation of marital assets occurring more than two 
years before the filing of the petition, section 61.075(1)(j), which permits a trial court to consider 
'any other factors necessary to do equity and justice between the parties,' allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses.  Thus, Beers provides [the 
wife] the ability to pursue [the husband] for his alleged remote dissipation of their marital 
assets." 
 7.  "Turning back to [her stepson], we begin our analysis with the preliminary recognition 
that a dissolution action is an action in equity." 
 8.  "Under principles of equity, a trial court may determine whether a third person has 
acted with a spouse to deprive the other spouse of his or her share in the marital estate." 
 9.  "However, for the court to make a complete determination of the case before it, that 
person ([her stepson]) must be joined as a party to the action where, as here, the person is 
claiming an interest in the marital assets because '[i]n [a] dissolution action, the trial court does 
not have jurisdiction to adjudicate the rights of nonparties.'" 
 10.  "We reject Isaac's argument that summary judgment was properly entered because 
Susan did not sufficiently allege a cause of action against him." 
 11.  "We agree with the recent observation by the Michigan Court of Appeals that in 
cases where one spouse has allegedly acted in concert with a third person to dissipate the marital 
assets, '[t]here is no need to specify or enumerate a separate cause of action against the third 
party; instead, the action against the third party is incidental to the divorce.'" 
 12.  "Furthermore, because section 61.075(1)(j) gives the trial court the discretion to claw 
back marital assets that may have been remotely dissipated by [the husband] more than two years 
before [the wife]'s dissolution of marriage petition was filed, it would then be anomalous to 
preclude the court from making a full and complete adjudication of the spouses' marital property 
rights to those dissipated assets by dismissing [her stepson] from the litigation based on his 
statute of limitations defense." 
 13.  "A final summary judgment, as entered in this case, 'is proper only where the [issues 
of] fact[ ] are "so crystalized" that nothing remains [for resolution] but questions of law.'" 
 14.  "'[I]f the record raises even the slightest doubt that [a genuine] issue [of material fact] 
might exist, summary judgment is improper.'" 
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 15.  "In the present case, the record is by no means clear whether the trial court will 
exercise its discretion under section 61.075(1)(j) to consider assets allegedly remotely dissipated 
by [her stepson] in order to make a complete determination of the cause to achieve equity and 
justice between the spouses." 
 16.  "If, after receiving evidence and argument at trial, the court elects to exercise its 
discretion and distributes remotely dissipated assets in its equitable distribution of the marital 
assets and marital liabilities to [the wife] and [the husband], then those parties whose property 
rights would be affected by the distribution (such as [her stepson]) are indispensable to the 
complete adjudication of the case." 
 17.  "Accordingly, the final summary judgment entered in favor of [her stepson] is 
reversed, and this matter is remanded for further proceedings consistent with this opinion." 
Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017) 
 


VII.  MARITAL HOME 


 


A.  Payment of Expenses of Ownership/Right to Credit for Payment 


 
First District 


Second District 


Third District 


Fourth District 


TRIAL COURT DID NOT ERR IN AWARDING WIFE EXCLUSIVE USE AND 
POSSESSION OF MARITAL HOME, WITH A 50/50 SPLIT UPON REMARRIAGE, 
DEATH, OR SALE OF HOME, RATHER THAN AWARDING WIFE FULL 
OWNERSHIP OF HOME AS SHE REQUESTED; UNDER CIRCUMSTANCES, TRIAL 
COURT DID NOT ERR IN FAILING TO ORDER THAT HUSBAND BE RESPONSIBLE 
FOR HALF THE EXPENSES ASSOCIATED WITH HOME 
 
 The former wife appealed from a final judgment of dissolution awarding her exclusive 
use and possession of the marital home, but leaving title in the name of both parties. She argued 
that the trial court erred in not awarding her 100% of the home and in not ordering the former 
husband to pay prior and future expenses for the home. The former wife argued that the trial 
court erred in equitably distributing the marital assets. She argued the court failed to make the 
specific written findings required by section 61.075, Florida Statutes (2015). As an equal owner 
of the home and should be responsible for half of the expenses and reimbursement for all repair 
expenses incurred after the former husband left the marital home.  The District Court held: 
 1.  "We review a trial court's decision on the equitable distribution of marital assets and 
liabilities for an abuse of discretion." 
 2.  "This is a case that reflects the old adage: 'Be careful what you wish for.' " 
 3.  "Here, the former wife requested ownership of the marital home." 
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 4.  "In fact, she asked for the home in lieu of alimony." 
 5.  "The trial court essentially awarded her a life estate in the home as she was given full 
and exclusive possession of it." 
 6.  "If however she sold the home, remarried, or died, the ownership of the home or 
proceeds from its sale would be split 50/50." 
 7.  "So she did not receive all that she wished for, but did receive exclusive possession 
and use of the marital home." 
 8.  "When a court is equitably distributing assets, the starting point is an equal division of 
those assets." 
 9.  "Here, the only marital asset in existence was the marital home." 
 10.  "The court gave each party fifty percent ownership in that asset if the former wife 
sold the home, remarried, or died." 
 11.  "She otherwise had exclusive possession of it." 
 12.  "The court listed all the relevant factors under section 61.075, but did not analyze 
them." 
 13.  "The court also indicated that it relied upon Anderson v. Anderson, 489 So. 2d 1232, 
1234 (Fla. 1st DCA 1986), in reaching its decision….  There, the First District also ordered the 
trial court to award the former wife exclusive possession of the home, as the trial court did here, 
with a 50/50 split upon remarriage, death, or sale of the home." 
 14.  "'The critical question is whether the award is equitable and just given the nature of 
the case.'" 
 15.  "The award here was equitable under the facts of this case, and we will not disturb 
it." 
 16.  "We also find no error in the court not ordering the former husband responsible for 
half of the expenses associated with the home." 
 17.  "Unlike Anderson, where there was a significant financial disparity between the 
spouses' income[s], here there was little financial disparity between the parties." 
 18.  "The former wife was accustomed to not receiving financial support from the former 
husband since he left the marital residence nine years before the dissolution." 
 19.  "The trial court was not required to hold the former husband responsible for future 
expenses of a home he was no longer permitted to live in." 
 20.  "He had his own living expenses, which he outlined in his financial affidavit." 
 Morgan v. Morgan, 213 So.3d 378 (Fla. 4th DCA 2017) 
 
THERE WAS NO ENTITLEMENT TO PARTITION CREDITS FOR EXPENSES PAID 
USING FUNDS BELONGING TO BOTH PARTIES. 
 
 This case presented numerous issues.  First, whether the evidence supported an oral 
cohabitation agreement and, if so, whether the evidence supported the damage award. In 
November 2013, Anthony Armao filed a complaint against Russell Turnbull for partition of real 
property they owned as joint tenants with rights of survivorship. In addition to half of the sale 
proceeds, Armao sought credits for expenses paid on the property. Turnbull denied that Armao 
was entitled to any credits and counterclaimed for breach of an oral cohabitation and support 
agreement. The Fourth District Court of Appeal held: 
 1.  "We … find that the trial court did not abuse its discretion in declining to award 
partition credits." 
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 2.  "'Because partition is a subject of equitable jurisdiction, the trial court will be affirmed 
unless it is shown that the trial court abused its discretion in determining whether credits or set-
offs are appropriate.'" 
 3.  "We find no abuse of discretion in declining to award Armao any partition credits." 
 4.  "Competent substantial evidence supports the trial court's finding that Armao paid the 
mortgage and living expenses with commingled funds from both parties." 
Armao v. McKenney, 218 So.3d 481 (Fla. 4th DCA 2017) 
 


Fifth District 
 


B.  Miscellaneous 


 
First District 


Second District 
 


Third District 


Fourth District 


ALTHOUGH PROVISION REQUIRING HUSBAND TO EXECUTE QUITCLAIM 
DEED TO MARITAL HOME AND REQUIRING WIFE TO MAKE EQUALIZING 
PAYMENT TO HUSBAND WITHIN 90 DAYS OF DATE OF JUDGMENT MIGHT 
DEPRIVE HUSBAND OF HIS INTEREST IN MARITAL HOME SHOULD WIFE BE 
UNABLE TO MAKE THE PAYMENT, PARTIES APPARENTLY AGREED TO TRIAL 
COURT'S POST-JUDGMENT ORDER PROVIDING THAT QUITCLAIM DEED 
WOULD BE DELIVERED TO HUSBAND'S COUNSEL, WHO WOULD IN TURN 
DELIVER IS TO WIFE AFTER THE EQUALIZING PAYMENT IS MADE. 
 
 In the lower tribunal, the wife was awarded the marital home, and the husband was 
required to "execute and return to Wife a quit claim deed within three (3) days of presentment." 
The final judgment provided for the wife to make an equalizing payment to the husband of 
$25,162.25 within ninety days of the date of the judgment. The husband argues that these 
provisions deprive him of his interest in the marital home. The Fourth District Court of Appeal 
found: 
 1.  "The husband relies on Thomas–Nance v. Nance, 189 So.3d 1040 (Fla. 2d DCA 
2016).  There, the trial court awarded the marital home to the husband and required him to pay 
the wife $100 a month until he had paid off the wife's $25,000 interest in the home, but required 
the wife to quitclaim the home to the husband within thirty days of the judgment.  On appeal, the 
court found this was error, reasoning that the award 'effectively deprives the Wife of her present 
interest in the marital home,' and that the error was compounded by requiring the wife to 
quitclaim the property to her husband within thirty days of judgment.  The Second District 
characterized the twenty-year payment plan as 'patently unreasonable.'" 
 2.  "Here, the wife was ordered to pay the husband his equalizing payment in full within 
ninety days of judgment." 
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 3.  "This payoff scheme is not comparable to the one in Thomas–Nance—the payment 
plan is not so attenuated that it effectively deprives the husband of his interest in the property.    
On its face, it is not 'patently unreasonable.'" 
 3.  "However, to the extent the wife is not in a financial position to make the equalizing 
payment within ninety days of the judgment, the husband would in fact be deprived of his 
interest in the property if he had to quitclaim the marital home." 
 4.  "While the wife testified that she would obtain equalizing payment funds from a home 
equity loan if necessary, she offered this testimony before she knew that the trial court would fix 
the equalizing payment at $25,000." 
 5.  "Aside from this testimony, there was no evidence making it apparent that the wife 
was in a financial position to make the equalizing payment within ninety days of entry of the 
judgment or that her ability to obtain a home equity loan was likely." 
 6.  "The trial court seemingly recognized these issues because in response to the 
husband's post-judgment motion, the court required the husband to provide a quitclaim deed to 
the wife's counsel, who would deliver it to the wife after the wife made the equalizing payment." 
 7.  "The order, however, did not make it clear whether this arrangement would stay in 
place if this court were to affirm the final judgment." 
 8.  "The wife seems to believe these requirements will stay in place, as she relies on the 
post-judgment order in characterizing this issue as moot." 
 9.  "Based on the lack of evidence of the wife's ability to make the equalizing payment, 
and the wife's apparent lack of objection to the imposition of requirements on delivery of the 
deed, we remand for the trial court to amend the final judgment to impose any conditions on 
execution and delivery of the deed that will ensure the husband is not deprived of his interest in 
the marital home." 
Henry v. Lyons, 226 So.3d 252 (Fla. 4th DCA 2017) 


 
Fifth District 


 
IN ORDERING PARTITION OF MARITAL HOME, TRIAL COURT IS TO COMPUTE 
FORMER WIFE'S SHARE BASED ON HOME'S ACTUAL SELLING PRICE. 
 
 We remanded this cause to the trial court to reconsider the imputation of income to 
Appellant, alimony, and child support, as well as for partition of the marital home.  Upon 
remand, the trial court again erred with respect to its ruling on partition: 
 1.  "[A]lthough the trial court complied with our instruction to order the partition of the 
marital home, it determined Appellant's share of the equity based upon the assumptions made 
under its prior order granting Appellee possession of the home." 
 2.  "On remand, the trial court shall compute Appellant's equity share based upon the 
home's actual selling price." 
Dottaviano v. Dottaviano, 219 So.3d 990 (Fla. 5th DCA 2017)  
 
 


VIII.  PARENTING PLANS AND TIMESHARING 
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A.  Factors 


 
First District 


TRIAL COURT ERRED IN GRANTING WIFE DECISION-MAKING AUTHORITY 
WITH RESPECT TO CHILDREN'S HEALTHCARE NEEDS, SCHOOL-RELATED 
MATTERS, AND OTHER ACTIVITIES WITHOUT REQUIRED FINDINGS. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "This Court reviews a trial court's decision regarding parental responsibility under the 
abuse of discretion standard, reviewing specifically whether competent, substantial evidence 
supports the trial court's decision." 
 2.  "Trial courts must order shared parental responsibility in dissolution cases unless it 
would be detrimental to the child." 
 3.  "'This relationship contemplates that the parties will mutually confer on major 
decisions (e.g., medical, religious, educational) affecting the child's welfare and will reach 
agreement.'" 
 4.  "If it is in a child's best interest, the court may award ultimate decision-making 
authority to just one parent." 
 5.  "Here, the trial court assigned one parent to be the ultimate decision maker with 
respect to the children's healthcare needs, school related matters, and other activities, but 
provided no justification for preferring that parent." 
 6.  "Because the order provided no basis for assigning [the Mother] as the ultimate 
decision maker, the order must be reversed." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
 


Second District 


TRIAL COURT ERRED IN DELEGATING TO A THERAPIST THE DECISION-
MAKING AUTHORITY AS TO WHEN FATHER COULD PROCEED INTO SECOND 
AND THIRD PHASES OF THREE-PHASE DAYTIME TIME-SHARING SCHEDULE 
THE COURT FASHIONED TO REINTEGRATE FATHER IN CHILDREN'S LIVES; 
TRIAL COURT LIKEWISE ERRED IN DELEGATING TO MOTHER THE SOLE 
DISCRETION, AT ANY TIME, TO CHOOSE TO REPLACE THERAPIST 
 
 The Former Husband appeals the circuit court's order modifying timesharing and 
establishing child support and arrears concerning the parties' minor children. The Former 
Husband came before the court on his supplemental petition to modify a default final judgment 
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entered on January 8, 2008, which awarded the Former Wife sole parental responsibility and 
timesharing with the children. The Former Wife responded by filing a petition to establish child 
support and retroactive child support from the Former Husband. A trial was held on both 
petitions and this appeal followed. The Second District Court of Appeal found: 
 1.  "Although the absence of a transcript from the trial prevents us from addressing many 
of the issues [the Former Husband] raises on appeal, because there are errors that are plain on the 
face of the order modifying timesharing, we are compelled to reverse those portions of the circuit 
court's order." 
 2.  "The progressive, three-phase daytime timesharing schedule the circuit court 
fashioned to reintegrate [the Former Husband] in his daughters' lives improperly vests the 
decision-making authority as to when [the Former Husband] can proceed into the second and 
third phases solely with a therapist." 
 3.  "The order also gives [the Former Wife] sole discretion, at any time, to choose to 
replace this therapist, which was also an improper delegation of the court's authority." 
 4.  "Third, and perhaps most troubling, the order fails to resolve whether [the Former 
Husband] will ever be entitled to overnight, unrestricted timesharing with his minor children, if 
or when he completes the third phase of this schedule." 
 5.  "Taken together, these errors, which are clear from the face of the order, constituted 
reversible error." 
 6.  "As we explained in Grigsby v. Grigsby, 39 So. 3d 453, 456-57 (Fla. 2d DCA 2010): 
'Although termination of visitation rights is disfavored, ... the trial court has discretion to restrict 
or deny visitation when necessary to protect the welfare of the children….’ However, when the 
court exercises this discretion, it must clearly set forth the steps the parent must take in order to 
reestablish time-sharing with the children.  Essentially, the court must give the parent the key to 
reconnecting with his or her children. An order that does not set forth the specific steps a parent 
must take to reestablish time-sharing, this depriving the parent of that key, is deficient because it 
prevents the parent from knowing what is expected and prevents any successor judge from 
monitoring the parent's progress….  ‘Moreover, it is the trial court's responsibility to ensure that 
an appropriate relationship is maintained between a parent and his or her children, and that 
responsibility cannot be abdicated to any parent or expert.'" 
 7.  "Here, the order modifying timesharing violated the strictures of Grigsby." 
 8.  "Accordingly, we reverse those portions of the order modifying timesharing that 
delegated decision-making to a therapist of [the Former Wife's] sole approval, and that failed to 
describe what, if any, timesharing [the Former Husband] would be entitled to upon completion of 
the third phase." 
 9.  "On remand, the court shall render an order on [the Former Husband's] petition 
consistent with this opinion and that sets forth requisite findings and rulings concerning what, if 
any, timesharing [the Former Husband] will have with [the minor children] upon completion of 
any reunification schedule the court may fashion." 
Munoz v. Munoz, 210 So.3d 227 (Fla. 2d DCA 2017) 
 
EVIDENCE DID NOT SUPPORT TRIAL COURT'S AWARD OF ULTIMATE 
DECISION-MAKING RESPONSIBILITY TO FATHER. 
 
 The Mother, challenged on appeal the final judgment awarding ultimate decision-making 
authority regarding the minor child to the Father. The Mother argued that the trial court abused 
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its discretion as the final judgment is not supported by competent, substantial evidence, nor does 
it meet the statutory requirements for custody determinations under Florida Statute 61.13. The 
First District Court of Appeal found: 
 1.  "We first address the trial court's award of ultimate decision-making authority to [the 
Father] 'in all matters pertaining to the child.'  [The Mother] argues this determination is not 
supported by competent, substantial evidence and contravenes the statutory goal of shared 
parental responsibility.  We agree." 
 2.  "Trial courts must order shared parental responsibility unless the court finds it would 
be detrimental to the child.  Shared parental responsibility 'contemplates that the parties will 
mutually confer on major decisions (e.g., medical, religious, educational) affecting the child's 
welfare and will reach agreement.'" 
 3.  "If it is in a child's best interest, the court may award ultimate decision-making 
authority over specific aspects of the child's welfare to just one parent.  However, 'a blanket, non-
specific award of "ultimate responsibility" is contrary to the statutory concept of shared parental 
responsibility.'" 
 4.  "In support of its blanket award of ultimate decision-making authority to [the Father]. 
the trial court characterized a number of [the Mother's] parenting choices as dangerous and 
contrary to normal medical care.  Specifically, the trial court questioned [the Mother's] decisions 
regarding the child's immunization schedule, chiropractic care, [the Mother's] co-sleeping with 
the child, the duration of breastfeeding, and the use of amber bead necklaces for teething pain." 
 5.  "While the trial court's concerns were sincerely held, no competent, substantial 
evidence was introduced to support the trial court's findings that Neville's parenting decisions 
were dangerous or contrary to normal medical care." 
Neville v. McKibben, 227 So.3d 1270 (Fla. 1st DCA 2017) 
 
EVIDENCE SUPPORTED AWARD OF 50/50 TIMESHARING AND SCHOOL 
ADDRESS DESIGNATION. 
 
 The Mother appealed from the final judgment entered by the trial court establishing a 
50/50 timesharing schedule and ordering the use of the Father's address for school designation 
purposes.  The Mother argued that the trial court abused its discretion as the final judgment was 
not supported by competent, substantial evidence, nor did it meet the statutory requirements for 
custody determinations under Florida Statute 61.13. The First District Court of Appeal found: 
 "There is no abuse of discretion where reasonable persons could differ as to the trial 
court's ruling." 
 2.  "Additionally, there is no statutory requirement that a trial court engage in a 
discussion as to each of the factors of section 61.13, Florida Statutes." 
 3.  "However, the trial court must find, at a minimum, that its custody determination is in 
the best interests of the child." 
 4.  "Although the final judgment did not include the magic words 'best interests of the 
child,' a plain reading confirms the trial court tracked the factors of section 61.13 in its 
determination of timesharing and the address for school designation." 
 5.  "As competent, substantial evidence exists to support the trial court's award of 50/50 
timesharing and school address designation, it must be affirmed on appeal." 
Neville v. McKibben, 227 So.3d 1270 (Fla. 1st DCA 2017) 
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Third District 


Fourth District 


THE TRIAL COURT ERRED IN GIVING FORMER HUSBAND ULTIMATE 
DECISION-MAKING AUTHORITY WITHOUT SPECIFYING AREAS OVER WHICH 
HUSBAND COULD EXERCISE THAT AUTHORITY. 
 
 The former wife appealed from an order modifying the timesharing aspects of a final 
judgment of dissolution. The former wife argued that the trial court erred in awarding the former 
husband ultimate decision-making authority over all aspects of the children's lives because there 
was no competent, substantial evidence to support such a decision. The District Court found: 
 1.  "A trial court's decision to adopt a magistrate's conclusions is reviewed for an abuse of 
discretion." 
 2.  "We have de novo review of the 'trial court's decision that the findings of fact ... are 
supported by competent, substantial evidence and are not clearly erroneous while giving both the 
magistrate and the trial court the benefit of the presumption of correctness.'" 
 3.  "We have previously held that giving the primary residential parent unlimited decision 
making authority over all matters regarding the children is incompatible with shared parental 
responsibility." 
 4.  "But, giving one parent ultimate authority over specific matters in situations where the 
parties are unable to come to an agreement is allowed." 
 5.  "The final judgment must therefore delineate the 'specific aspects of the child's 
welfare' over which the parent shall have ultimate responsibility to comply with section 
61.13(2)(b)2.a., Florida Statutes (2015)." 
 6.  "Here, the final judgment fails to delineate the specific aspects of the children's 
welfare over which the former husband will have ultimate decision-making authority." 
 7.  "The order dictates that the parties shall confer and attempt to agree on all major 
decisions affecting the welfare of the children." 
 8.  "'Major decisions include, but are not limited to, decisions about the children's 
education, healthcare, and other responsibilities unique to this family. If the parties are unable to 
agree the Father shall have ultimate decision-making authority.'" 
 9.  "The order fails to specify concrete aspects of the children's lives that the former 
husband will have ultimate decision-making authority over." 
 10.  "By using the phrase, 'include, but are not limited to,' the court left the father's 
decision-making authority open-ended." 
 11.  "This problem is compounded by the additional language: 'and other responsibilities 
unique to this family….'  [T]his leaves open all decisions affecting the children." 
 12.  "Here… the final judgment failed to identify specific areas over which the former 
husband had final decision-making authority." 
 13.  "For this reason, we reverse and remand for the court to address this issue only." 
McClure v. Beck, 212 So.3d 396 (Fla. 4th DCA 2017) 
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TRIAL COURT ERRED IN AWARDING MOTHER SOLE PARENTAL 
RESPONSIBILITY WITHOUT FINDING THAT SHARED PARENTAL 
RESPONSIBILITY WOULD BE DETRIMENTAL TO CHILD AND IN FAILING TO 
ADDRESS TIME-SHARING ON HOLIDAYS, SPECIAL OCCASIONS, AND 
EXTENDED SCHOOL BREAKS 
 
 The father challenged the final judgment determining paternity and establishing a 
parenting plan. The father argued that the trial court erred in awarding the mother sole parental 
responsibility without finding that shared parental responsibility would be detrimental to the 
child; and in failing to address timesharing on holidays, special occasions, and extended school 
breaks. The Fourth District Court of Appeal found: 
 1.  "We first address the trial court's award of sole parental responsibility to the mother." 
 2.  "Section 61.13(2)(c)2., Florida Statutes (2013), provides that '[t]he court shall order 
that the parental responsibility for a minor child be shared by both parents unless the court finds 
that shared parental responsibility would be detrimental to the child.' 'This requirement applies in 
paternity actions.'" 
 3.  "The award of sole parental responsibility in the absence of such a finding is 
reversible error." 
 4.  "'Additionally, utilizing the best interest of the child standard does not obviate the 
necessity of a specific finding that shared parental responsibility would be detrimental to the 
child before awarding sole parental responsibility to a parent.'" 
 5.  "The final judgment here does not contain the required finding." 
 6.  "Further, the trial court did not make such a finding at trial, although it explained that 
it was awarding the mother sole parental responsibility because the parents had an 'unhealthy' 
relationship and 'won't agree.'" 
 7.  "This finding is in the vein of a best interest finding, and does not rise to the level of a 
finding of detriment to the child." 
 8.  "Accordingly, we reverse and remand for further proceedings." 
 9.  "The father also argues that the trial court erred in failing to award him any holiday 
timesharing in the absence of findings justifying no such award." 
 10.  "We agree. ‘Although a court has the power to deny visitation altogether in extreme 
circumstances, where visitation is ordered, the non-custodial parent's right to the child on 
rotating holidays has become so routine and necessary that to deny it requires factual findings 
justifying that decision.'" 
 11.  "We reverse and remand for the trial court to either grant holiday, special occasion, 
and extended school break timesharing or make factual findings justifying the denial of such 
timesharing." 
 12.  "The court should revisit the child support obligation if changes in the timesharing 
plan make that necessary." 
 13.  "In summary, we affirm in part, but reverse and remand for the trial court to address 
sole parental responsibility; holiday, special occasion, and extended school break timesharing." 
Aranda v. Padilla, 216 So.3d 652 (Fla. 4th DCA 2017) 
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TRIAL COURT ERRED IN FINDING IT WOULD BE CONTRARY TO CHILD'S BEST 
INTERESTS FOR HUSBAND TO ENJOY UNSUPERVISED TIMESHARING, TRIAL 
COURT ERRED IN FAILING TO SET FORTH SPECIFIC REQUIREMENTS OR 
STANDARDS WHICH, IF MET, WOULD RE-ESTABLISH UNSUPERVISED 
TIMESHARING. 
 
 The trial court found that it would be contrary to the child's best interests for Former 
Husband to enjoy unsupervised timesharing. The Former Husband appealed and the Fourth 
District Court of Appeal found: 
 1.  "This finding was supported by competent substantial evidence  However, the 
judgment fails to provide Former Husband with specific steps to obtain unsupervised 
timesharing." 
 2.  "'The failure to "set forth any specific requirements or standards" for the alleviation of 
timesharing restrictions is error.'" 
 3.  "'This applies to both the prevention of timesharing altogether and to restrictions.'" 
 4.  "While the trial court need not 'set out every minute detail of the steps to reestablish 
unsupervised timesharing,' the parent must leave the courtroom 'knowing that if [they] 
satisfactorily accomplish[ ] relatively specific tasks, [they] will be able to reestablish 
unsupervised timesharing.'" 
 5.  "Because the trial court did not set forth specific steps for Former Husband to alleviate 
the restriction on timesharing, this part of the judgment must be reversed." 
 6.  "The judgment is reversed and remanded for the trial court to provide Former 
Husband with the steps required to lift the timesharing restrictions." 
Whissell v. Whissell, 222 So.3d 594 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT ERRED IN SEPARATING SIBLINGS BY PERMITTING FORMER 
HUSBAND TO RELOCATE WITH TWO CHILDREN TO VIRGINIA AND LEAVING 
THIRD CHILD WITH FORMER WIFE IN FLORIDA WITHOUT FINDING A 
COMPELLING REASON FOR SEPARATING SIBLINGS. 
 
 Former Husband appealed from a supplemental final judgment of dissolution of marriage 
and order for relocation, which separated the parties' three minor children between the parents. 
The supplemental final judgment granted Former Husband's relocation request in part, permitting 
the parties' now-fifteen-year-old twins to relocate to Virginia with him, but denied the request as 
to the parties' third child, A.S., a nine-year-old boy, who was ordered to remain with Former 
Wife in Florida. 
 When they filed the dissolution of marriage action, both parents resided in Florida. The 
original parenting plan adopted by the trial court initially provided for rotating timesharing 
between the parents with Former Husband paying monthly child support. Subsequently, Former 
Husband, who lost his teaching job in Florida, received a job offer in Virginia, where his 
extended family resides. He petitioned the trial court to relocate the minor children to Virginia 
pursuant to Florida Statute 61.13001. After an evidentiary hearing on the petition, the trial court 
rendered a judgment separating the children between the parties, ordering Former Husband to 
"be responsible for all transportation costs associated with transporting the minor children for 
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timesharing with the Mother," and that "[a]s a result of the two oldest minor children residing 
with Father, and Father being responsible for transportation costs, neither parent [would] be 
required to pay child support to the other." Former Husband appealed and the Fifth District Court 
of Appeal held: 
 1.  "First, the trial court erred when it separated the siblings without a compelling reason 
to do so." 
 2.  "Although there are circumstances that justify separating siblings, 'the children in a 
family should not be separated from each other and distributed about in different homes, except 
for the most compelling cause.'" 
 3.  "Here, the judgment lacks any finding of a compelling reason to separate the siblings." 
 4.  "The trial court's finding that A.S. is doing well in his current placement does not, by 
itself, justify separating him from his siblings." 
 5.  "Likewise, the trial court's finding that there is no evidence that relocating to Virginia 
will be an improvement for A.S., by itself, is not a compelling reason." 
 6.  "Rather, to overcome the principle set forth in Arons, any reason to separate A.S. from 
his siblings must necessarily be based upon evidence that relocating to Virginia would be 
detrimental to A.S." 
 7.  "On remand, if the trial court again separates the siblings, it must make findings of a 
compelling reason to do so." 
Sickels v. Sickels, 221 So.3d 778 (Fla. 5th DCA 2017) 
 


 


B.  Third Parties 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
 


 


C.  UCCJEA/Enforcement 


 
First District 


Second District 
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Third District 


TRIAL COURT ABUSED ITS DISCRETION IN DENYING MOTION TO DISMISS 
PETITION RELATED TO CHILD CUSTODY UNDER UNIFORM CHILD CUSTODY 
JURISDICTION AND ENFORCEMENT ACT ON BASIS OF FORUM NON 
CONVENIENS WHERE NEITHER PARTY WAS A UNITED STATES CITIZEN, THE 
LEGAL PARENT AND CHILD RESIDED IN NEW YORK, NEITHER PARTY NOR 
THE CHILD HAD LIVED IN FLORIDA FOR A YEAR PRIOR TO HEARING ON 
MOTION TO DISMISS, THERE WERE NO WITNESSES LOCATED IN FLORIDA, 
AND NEITHER PARTY HAD A SIGNIFICANT CONNECTION TO FLORIDA. 
 
 The following facts were either undisputed or agreed to by the parties. DeStefanis and 
Tan entered into a same-sex civil partnership in the U.K. in 2008, which was converted into a 
same-sex marriage in the U.K. on February 10, 2015. DeStefanis was born in Italy, has dual 
citizenship in Italy and the United Kingdom, and resides in New York. Tan was born in 
Malaysia, has dual citizenship in Malaysia and the United Kingdom, and resides in London. 
DeStefanis was in the United States on a five-year E–2 visa connected to his employment, and 
Tan's periodic stays in the United States were permitted under the same E–2 visa as a spouse. 
The parties own a home in London, which they list as their residence or domicile.   
 A child was born in Missouri on September 24, 2014, through a surrogate during the time 
in which the parties' relationship was categorized as a civil partnership. On October 3, 2014, a 
Missouri court acknowledged DeStefanis as the genetic and legal Father of the child with 
exclusive custody of the child. Prior to the child's birth, DeStefanis resided in New York and Tan 
resided in Malaysia. However, in August 2014, just prior to the child's birth, Tan moved to New 
York. The parties lived in New York with the child temporarily and then they all moved to 
Miami, Florida, where they lived in a friend's apartment for approximately ten months, from 
December 2, 2014 to mid-October 2015. On or about October 15, 2015, Tan moved back to 
London. Although Tan traveled back and forth between London and Malaysia, he did not return 
to Florida. DeStefanis and the child moved back to New York on March 5, 2016, where they 
have continuously lived since leaving Florida. 
 Both parties filed petitions for dissolution of marriage. After moving to New York, 
DeStefanis filed his petition in London, and Tan was served in London on or about April 18, 
2016. Thereafter, Tan filed his petition in Miami–Dade County and served DeStefanis in New 
York City on or about May 13, 2016. The parties agree that because the child resided in Miami–
Dade County from approximately December 2, 2014 to March 5, 2016, the Miami–Dade County 
circuit court had jurisdiction over the issues relating to the child pursuant to the Uniform Child 
Custody Jurisdiction and Enforcement Act ("the UCCJEA"). 
 The trial court had already determined that it lacked subject matter jurisdiction over the 
dissolution of the marriage, and the dissolution of the marriage was  being litigated in London. 
Thus, the only issues presently to the trial court were those related to the child, who was born in 
Missouri and then lived with her genetic and legal Father in New York, where she had lived 
since March 2016.  DeStefanis appealed from the trial court's order denying his motion to 
dismiss Han Ming Tan's amended petition for dissolution of marriage on the basis of forum non 
conveniens. The Third District Court of Appeal held: 
 1.  "Because it is undisputed that neither DeStefanis nor Tan are United States citizens; 
neither currently reside in Florida nor resided in Florida when the petition and the amended 
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petition were filed; the child in question is currently and was residing in New York with 
DeStefanis when the petition and amended petition were filed; the parties and the child had not 
resided in Florida for more than a year at the time of the hearing; and Tan was unable to identify 
a single witness or evidence located in Florida, we conclude that it was an abuse of discretion to 
deny DeStefanis' motion to dismiss the amended petition for dissolution of marriage based on 
forum non conveniens." 
 2.  "An order denying a motion to dismiss based on forum non conveniens is reviewed for 
an abuse of discretion." 
 3.  "In Kinney System, Inc. v. Continental Insurance Co., 674 So.2d 86, 87–88 (Fla. 
1996), the Florida Supreme Court noted the following:  Forum non conveniens is a common law 
doctrine addressing the problem that arises when a local court technically has jurisdiction over a 
suit but the cause of action may be fairly and more conveniently litigated elsewhere. Forum non 
conveniens also serves as a brake on the tendency of some plaintiffs to shop for the 'best' 
jurisdiction in which to bring suit - a concern of special importance in the international context. 
This is such a case.” 
 4.  "First, the petition and amended petition that were filed in the circuit court were for 
dissolution of marriage." 
 5.  "The circuit court, however, has no jurisdiction over the dissolution of the marriage, 
which is being litigated in London." 
 6.  "Second, although the trial court has jurisdiction over the issues involving the child, 
neither the parties nor the child live in Florida." 
 7.  "Additionally, the parties own no property in Florida, have no family living in Florida, 
have no ties to Florida, and have not identified any Florida witness." 
 8.  "In short, Florida has little or no connection to the parties or the subject litigation." 
 9.  "And, just as the Florida Supreme Court warned in Kinney, Tan has admitted that he 
filed his dissolution of marriage petition in Florida and wishes to keep the portion of the case 
involving the child in Florida, rather than litigating the case in New York, because he believes 
Florida substantive law will provide him with a more favorable result than if those issues are 
resolved in New York, where the child and legal Father, who was judicially granted sole custody 
of the child, reside." 
 10.  "Our analysis is directed by sections 61.515 and 61.520, Florida Statutes (2015).  
Under section 61.515(1), the trial court in the instant case has exclusive and continuing 
jurisdiction to make child custody determinations until: (a) A court of this state determines that 
the child, the child's parents, and any person acting as a parent do not have a significant 
connection with this state and that substantial evidence is no longer available in this state 
concerning the child's care, protection, training, and personal relationships; or (b) A court of this 
state or a court of another state determines that the child, the child's parent, and any person acting 
as a parent do not presently reside in this state." 
 11.  "It is undisputed that the child, the child's parent(s), and any person acting as a parent 
do not presently reside in Florida and have not resided in Florida for over a year." 
 12.  "Tan has not resided in Florida since approximately October 15, 2015, and he 
currently resides in London." 
 13.  "DeStefanis and the child moved back to New York on or about March 5, 2016, 
where they have continuously lived since leaving Florida." 
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 14.  "Thus, on March 30, 2017, when the trial court conducted the evidentiary hearing on 
DeStefanis' motion to dismiss based on forum non conveniens, it had been over a year since the 
parties and the child had resided in Florida." 
 15.  "Although it appears obvious that, based on these undisputed facts and pursuant to 
section 61.515(b), the trial court does not have exclusive jurisdiction to make child custody 
determinations, the trial court has not yet made that determination." 
 16.  "We, therefore, treat the trial court's jurisdiction as exclusive, and analyze section 
61.520 under the lens of exclusivity." 
 17.  "Suit was brought under the UCCJEA, which contains a specific forum non 
conveniens provision, section 61.520." 
 18.  "Because the UCCJEA contains a specific forum non conveniens provision, that 
provision controls, rather than the common law forum non conveniens on which Kinney is 
based." 
 19.  "However, even if we were to review DeStefanis' motion under the Kinney factors, 
we would conclude that the trial court abused its discretion by denying DeStefanis' motion to 
dismiss on the basis of forum non conveniens under that analysis as well." 
 20.  "We now address the specific forum non conveniens provision under the UCCJEA, 
section 61.520. Section 61.520 permits a court in this state that has jurisdiction to make a child 
custody determination to 'decline to exercise its jurisdiction at any time if it determines that it is 
an inconvenient forum under the circumstances and that a court of another state is a more 
appropriate forum.' § 61.520(1)." 
 21.  "Section 61.520(2) requires the court to consider all relevant factors, but lists several 
factors that the court must consider. Section 61.520(2) provides as follows: (2) Before 
determining whether it is an inconvenient forum, a court of this state shall consider whether it is 
appropriate for a court of another state to exercise jurisdiction. For this purpose, the court shall 
allow the parties to submit information and shall consider all relevant factors, including: (a) 
Whether domestic violence has occurred and is likely to continue in the future and which state 
could best protect the parties and the child; (b) The length of time the child has resided outside 
this state;(c) The distance between the court in this state and the court in the state that would 
assume jurisdiction; (d) The relative financial circumstances of the parties; (e) Any agreement of 
the parties as to which state should assume jurisdiction; (f) The nature and location of the 
evidence required to resolve the pending litigation, including the testimony of the child; (g) The 
ability of the court of each state to decide the issue expeditiously and the procedures necessary to 
present the evidence; and (h) The familiarity of the court of each state with the facts and issues in 
the pending litigation." 
 22.  "The trial court correctly dispensed with subsections (a), (d), (e), (g) and (h), as there 
were no allegations of domestic violence, agreement by the parties, concern over the financial 
ability of either party to litigate the case in either Florida or New York, or the ability of the New 
York court to resolve the child custody issues. We therefore address the findings as to 
subsections (b), (c), and (f)." 
 23.  "The trial court found under subsection (b) that when the action commenced, 
DeStefanis and the child had only resided outside the state of Florida for two weeks." 
 24.  "While that finding is correct, we find that the trial court erred by failing to consider 
that the Petitioner, Tan, left Florida for London on October 15, 2015, months before he filed his 
petition, and has never returned, and more importantly, that at the time of the hearing, DeStefanis 
and the child had been living in New York for over a year." 
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 25.  "The record reflects that the child was born in Missouri, lived in New York before 
living in Florida for ten months and then returned to New York." 
 27. "We, therefore, conclude that the trial court failed to comply with section 
61.520(2)(b) by failing to consider fully '[t]he length of time the child has resided outside this 
state.' " 
 28.  "We also find no support in the record for the trial court's determination under 
section 61.520(2)(f) that '[t]he nature and location of the evidence required to resolve the 
litigation includes witnesses and documents in both jurisdictions.' " 
 29.  "Tan has not been able to identify any witness or evidence presently located in 
Florida. The child's genetic and legal Father, caretakers, nanny, pediatrician, and school are all in 
New York.  Lastly, when the trial court considered the distance between the trial court in Florida 
and the trial court in New York, it concluded that the distance that the parties would have to 
travel would 'not impose an impediment.'" 
 30.  "However, the issue is not whether having to fly to Miami from New York for 
hearings and other proceedings would impose an impediment for resolution of child custody.  
The issue is whether New York, where DeStefanis and the child permanently reside, would be a 
more convenient forum than Florida." 
 31.  "Tan resides in London and will have to commute regardless of whether the lawsuit 
is litigated in Miami or New York.  On the other hand, it would certainly be more convenient for 
DeStefanis and the New York witnesses to appear in New York where they reside rather than 
travel to Miami for hearings." 
 32.  "Because neither the parties nor the child have resided in Florida for over a year prior 
to the hearing conducted by the trial court on DeStefanis' motion to dismiss; the legal parent and 
child currently reside and have resided in New York since they left Miami on March 5, 2016; 
Tan has not resided in Florida since October 15, 2015; neither party has identified a single 
witness or any evidence located in Florida; and neither party has a significant connection to 
Florida (they own no property, have no business, and have no relatives living in Florida), we 
conclude that the trial court abused its discretion by continuing to exercise its jurisdiction over 
the child custody issues and denying DeStefanis' motion to dismiss under section 61.520." 
 33.  According, we reverse the trial court's order denying DeStefanis' motion to dismiss 
pursuant to section 61.520." 
DeStefanis v. Ming Tan, 42 FLW D1683 (Fla. 3d DCA 2017) 
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Fourth District 


FLORIDA COURT ERRED IN DENYING CUSTODIAL MOTHER'S VERIFIED 
PETITION FOR EMERGENCY CHILD PICK-UP ORDER BASED ON COURT'S 
COMMUNICATION WITH JUDGE IN FOREIGN STATE WITHOUT AFFORDING 
PARTIES AN OPPORTUNITY TO PARTICIPATE IN THE COMMUNICATION AND 
WITHOUT MAKING RECORD OF THE COMMUNICATION;  REMAND TO ALLOW 
FLORIDA COURT TO COMMUNICATE WITH FOREIGN COURT AFTER NOTICE 
TO PARTIES AND TO KEEP A RECORD OF THE COMMUNICATION IN MANNER 
REQUIRED BY STATUTE -- SHOULD FLORIDA COURT DETERMINE THAT IT 
SHOULD DECLINE TO EXERCISE ITS HOME STATE JURISDICTION, COURT'S 
ORDER MUST CONTAIN FACTUAL FINDINGS THAT SATISFY STATUTE. 
 
 The minor child had lived in Florida since birth and had always been in the custody of the 
Mother. The Mother dropped the child off with the paternal great-grandfather in April 2016, with 
an agreement that she would pick up the child on June 17, 2016. The day before the scheduled 
pick-up, the Father picked up the child and took the child to his cousin, the Respondent, in 
Georgia.  On July 1, 2016, the Respondent filed a dependency action in Georgia. Two weeks 
later, the Mother filed a UCCJEA affidavit and the verified petition at issue in the appeal. 
 On July 28, 2016, the court entered an order denying the petition, stating it had conferred 
with "the Honorable Kristy Treadaway, presiding judge in the aforementioned Georgia juvenile 
proceeding, who advised the pending juvenile action is in the nature of a dependency case, such 
action having been filed July 1, 2016." The order concluded, "[t]hat the Verified Petition for 
Emergency Child Pick-Up Order is DENIED. This Court reserves concurrent jurisdiction of this 
cause for all legal and proper purposes." This appeal followed and the District Court found: 
 1.  "The Mother timely appealed the court's order; however, we treat the appeal as a 
petition for writ of certiorari." 
 2.  "The UCCJEA controls inter-state custody disputes….The UCCJEA is substantially 
similar in both Florida and Georgia and provides that jurisdiction to determine custody matters is 
generally limited to the 'home state' of the child, defined as 'the state in which a child lived with a 
parent or a person acting as a parent for at least 6 consecutive months immediately before the 
commencement of a child custody proceeding.'" 
 3.  "The six-month provision 'protects a parent such as [the mother here], whose children 
have been removed from the home state..., by insuring that the stay-at-home parent may institute 
proceedings in his own state rather than being forced to pursue the fleeing parent and the child in 
another state.'" 
 4.  "In this case, there is no dispute that the 'home state' is Florida." 
 5.  "The child has lived in Florida since birth and the record does not provide an 
indication of any connection to Georgia until the child was taken there by a person other than his 
custodial parent." 
 5.  "Further, in her answer brief, the respondent states that she 'filed a Private 
Dependency Petition in Georgia based on Florida statutes §61.517(1) and Georgia Code §19-9-
64.' " 
 6.  "Those two statutory provisions provide 'temporary emergency jurisdiction' to the 
court's in each state, and are only applicable if the state where jurisdiction is invoked is not the 
home state." 
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 7.  "The temporary emergency jurisdiction is applicable where 'the child is present in this 
state and the child has been abandoned or it is necessary in an emergency to protect the child 
because the child, or a sibling or parent of the child, is subjected to or threatened with 
mistreatment or abuse.' §61.517(1), Fla. Stat. (2016); Ga. Code § 19-9-64 (2016)." 
 8.  "Similar to Florida, the Georgia Supreme Court has explained that this provision 
'authorizes temporary emergency jurisdiction only "if the child is present in this state and the 
child has been abandoned or it is necessary in an emergency to protect the child because the 
child or a sibling or parent of the child is subjected to or threatened with mistreatment or abuse." 
 9.  "We have also explained that the UCCJEA provides that 'a court with jurisdiction over 
a custody cause may decline to exercise that jurisdiction if the court "determines that it is an 
inconvenient forum under the circumstances and that a court of another state is a more 
appropriate forum." 
 10.  "However, an order declining to exercise jurisdiction requires the court to follow 
specific statutory procedures and considerations." 
 11.  "One of the statutory considerations is that when a court of this state decides to 
communicate with the court of another state, '[t]he court shall allow the parties to participate in 
the communication." 
 12.  "‘If the parties elect to participate in the communication, the must be given the 
opportunity to present facts and legal arguments before a decision on jurisdiction is made.'" 
 13.  "Further, the statute states that 'a record must be made of a communication under this 
section. The parties must be informed promptly of the communication and granted access to the 
record.'" 
 14.  "Finally, the statute states that the ‘term “record” means a form of information, 
including, but not limited to, an electronic recording or transcription by a court reporter which 
creates a verbatim memorialization of any communication between two or more individuals or 
entities.'" 
 15.  "In this case, the mother filed a motion specifically requesting that the court 
communicate with the Georgia court." 
 16.  "In that motion, she did not ask to be present during the communication but 
requested 'that there be a written or electronic recording of the communication between courts.' " 
 17.  "Based upon the record before us, the court did not keep a record as requested by the 
mother and mandated by the statute." 
 18.  "We have previously held that the failure to allow a party to participate in the 
communication with a court in another state requires reversal." 
 19.  "The failure to maintain a record of communications with the courts of a sister state, 
as mandated by section 61.511, Florida Statutes (2016), requires the same result." 
 20.  "We grant the petition and quash the order…. [W]e remand to allow the Florida court 
to communicate with the Georgia court after giving notice to the parties and to keep a record of 
the communication in the manner required by the statute." 
Haugabook v. Jeffcoat-Hultberg, 219 So.3d 65 (Fla. 4th DCA 2017) 
 


Fifth District 
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D.  Geographical Limitations/Relocation 


 
First District 


PROVISION ALLOWING FORMER HUSBAND TO RELOCATE WITH CHILD FROM 
TEXAS TO ANY OTHER LOCATION IN THE CONTINENTAL UNITED STATES 
WITHOUT APPROVAL FROM FORMER WIFE OR TRIAL COURT DOES NOT 
COMPLY WITH STATUTORY REQUIREMENTS OR REQUIREMENT THAT BEST 
INTERESTS DETERMINATION BE MADE AT FINAL HEARING AND BE 
SUPPORTED BY THEN-CURRENT COMPETENT, SUBSTANTIAL EVIDENCE 
 
 Paragraph N of the parties' final judgment made findings about the prospective benefit of 
relocation should the Former Husband relocate with the minor child, from San Antonio, Texas to 
any other location in the continental United States, including to the paternal grandmother's house 
in Virginia. It also permited relocation by the Former Husband without approval from the 
Former Wife or trial court. The District Court found no error with the final judgment except for 
Paragraph N, they found: 
 1.  "As the Florida Supreme Court held in Arthur v. Arthur, 54 So. 3d 454, 459 (Fla. 
2010), 'a best interests determination in petitions for relocation must be made at the time of the 
final hearing and must be supported by competent, substantial evidence.'" 
 2.  "Since paragraph N of the final judgment would allow the Former Husband to relocate 
without meeting the requirements of section 61.13001, Florida Statutes, and since it finds that 
relocation is [in the child's] best interest without the need for then-current, competent, substantial 
evidence to support it, it is error." 
 3.  "We reverse with instructions that the trial court vacate paragraph N of the final 
judgment." 
Horn v. Horn, 225 So.3d 292 (Fla. 1st DCA 2017) 
 
TRIAL COURT ACTED WITHIN LIMITS OF ITS BROAD DISCRETION WHEN IT 
REFUSED TO PERMIT MOTHER TO RELOCATE CHILDREN TO FOREIGN STATE 
AFTER FINDING IT WAS NOT IN CHILDREN'S BEST INTERESTS. 
 
 The Mother argued below that a move from Florida to Virginia was in the parties' 
children's best interests. She claimed that the Father neglected the boys' unique medical needs by 
allowing one son's condition to relapse and refusing to provide the other son with appropriate 
medication. She also suggested that Virginia offered better educational opportunities than Florida 
and she offered testimony that the children indicated they would favor life in Virginia. The trial 
court refused, finding it was not in the children's best interests. The Mother argued that the trial 
court should have allowed her to move her two young children from Florida to Virginia, where 
the Mother and her new Husband now live. On appeal, the First District Court held: 
 1.  "Because we conclude the trial court acted within the limits of its broad discretion, we 
affirm." 
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 2. "The trial court ultimately rejected [the Mother's] arguments.  It concluded relocation 
was not in the boys' best interest, relying in large part on expert testimony that the children were 
well cared for in Florida and that relocation would harm their relationship with their father." 
 3.  "The court also concluded that the boys would benefit from the stability their life in 
[Florida] provided." 
 4.  "The court considered the appropriate factors in evaluating the boys' best interests, and 
its detailed findings were supported by competent, substantial evidence." 
 5.  "As in many other cases, reasonable judges might have ruled differently, but our task 
is only to determine whether the trial court acted outside of the broad discretion the law gives it." 
Hoyt v. Chalker, 228 So.3d 697 (Fla. 1st DCA 2017) 
 


Second District 


Third District 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING MOTHER’S 
PETITION TO RELOCATE WITH CHILD BUT ERRONEOUSLY INCLUDED IN THE 
ORDER LANGUAGE PROVIDING THAT CHILD SHALL NOT BE PERMITTED TO 
RELOCATE OUTSIDE ANY COUNTY WHERE SUCH PROSPECTIVE RELIEF WAS 
NOT PLED OR TRIED BY CONSENT. 
 
 The Mother appealed from a final order denying her verified petition to relocate to Port 
St. Lucie with her minor child. The parties were previously divorced and entered into a Marital 
Settlement Agreement that did not address relocation. In 2013, the Mother filed a verified 
petition seeking relocation from Miami-Dade to Port St. Lucie. The Father answered and 
objected. A hearing was held and the court entered the order on appeal denying the Mother’s 
petition. The Mother argued that the court abused its discretion in denying the petition based on 
the evidence presented. 
 1.  "We affirm the court’s order insofar as it denies the petition, but reverse and remand 
for the trial court to enter an amended order deleting the language imposing an impermissible 
geographical restriction on any future relocation by Mother." 
 2.  "Having reviewed the trial court’s order, and the record evidence upon which it was 
based, we find that the trial court properly considered and applied the requisite and applicable 
factors set forth in section 61.13001(7), Florida Statutes (2014), and articulated findings of fact 
that are supported by competent substantial evidence." 
 3.  "We find no abuse of discretion in the trial court’s order denying the petition for 
relocation, and to hold otherwise would require us to substitute our judgment and findings for 
those of the trial court." 
 4.  "However, we agree with Mother that the trial court erred in including the following 
language in its order: ‘The minor child shall not be permitted to relocate outside of Miami-Dade 
County, Florida.’" 
 5.  "Such prospective relief was not pled or sought by the Father, nor was it tried by 
consent. [As such] it should not have been included in the order denying relocation.” 
 6.  "Further, such geographical restriction is contrary to the provisions of the relocation 
statute. See §61.13001(1)(e), Fla. Stat. (2011) (defining the term ‘relocation’ as a change of 
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location that is at least 50 miles from the location of the principle residence of a parent at the 
time of the last order establishing or modifying time-sharing)." 
 7.  "We reverse and remand in part for the trial court to enter an amended order deleting 
the prospective restriction which provides that the minor child shall not be permitted to relocate 
outside of Miami-Dade County, Florida." 
Naime v. Corzo, 208 So.3d 296 (Fla. 3d DCA 2017) 
 
TRIAL COURT SHOULD RECEIVE EVIDENCE AND MAKE ADDITIONAL 
FINDINGS REGARDING FATHER'S FINANCIAL ABILITY TO PAY COSTS 
ASSOCIATED WITH CHILD'S SCHOOL TUITION AND TRANSPORTATION TO 
AND FROM NEW YORK, AS PART OF BROADER ISSUE OF CHILD SUPPORT 
 
 The Father appealed from the trial court's "Order Granting Mother's Petition for 
Relocation with Minor Child," granting relocation pursuant to section 61.13001 of the Florida 
Statutes.  The District Court held: 
 1.  "We affirm because we conclude that the trial court did not abuse its discretion." 
 2.  "[The Father] raises the issue on appeal—and [the mother] concedes--that the trial 
court should receive evidence of the Father's financial ability to pay costs associated with both 
his son's school tuition and transportation to and from New York, as part of the broader issue of 
child support." 
 3.  "The trial court did not order [the Father] to pay such tuition or transportation costs, 
but merely discussed his capacity to do so." 
 4.  "Accordingly, we remand this portion of the case to the trial court for additional 
financial findings." 
Garcia v. Rivera, 208 So.3d 1183 (Fla. 3d DCA 2017) 
 


Fourth District 
 


PROVISION IN FINAL JUDGMENT STATING THAT CHILDREN COULD TRAVEL 
TO EGYPT IF BOTH PARENTS CONSENTED WAS INCONSISTENT WITH 
PARENTING PLAN IN WHICH TRIAL COURT ORDERED THAT CHILDREN 
"SHALL NOT" TRAVEL TO EGYPT. 
 
 The Former Wife appealed from the final judgment of dissolution of marriage. In the 
final judgment the lower court stated that the children could travel to Egypt if both parents 
consent.  However, in the parenting plan, the court ordered that the children "shall not" travel to 
Egypt.  The District Court held:  "As these two statements are inconsistent with one another, we 
remand for the lower court to clarify the final judgment and parenting plan." 
Sedky v. Ibrahim, 211 So.3d 80 (Fla. 4th DCA 2017) 
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TRIAL COURT ABUSED ITS DISCRETION BY PERMITTING HUSBAND TO REBUT 
ITS FINDING THAT WIFE HAD MET HER BURDEN OF ESTABLISHING THAT 
RELOCATION WAS IN THE BEST INTERESTS OF CHILDREN THROUGH 
NOTHING MORE THAN PROMISE OF CHANGE IN HIS FUTURE BEHAVIOR 
 
 The husband and wife were married for twelve years and had two minor children, who 
were ages eight and six at the time of the final judgment. One of the main issues in the 
underlying dissolution of marriage proceeding was the wife's petition to relocate back to Virginia 
with the couple's two minor children, which the husband opposed. Ultimately, the trial court 
found that the wife proved by a preponderance of the evidence that relocation was in the best 
interest of the children. However, the trial court noted that pursuant to the statute, after the 
burden is met by the wife, it then shifts to the husband to overcome the wife's proofs. The trial 
court noted that the husband's position was that he would give up his gambling behavior and 
work harder on his mental health issues. It stated that the question before it was "whether to give 
the husband, in essence another chance." In this regard, the trial court found that although the 
wife did meet her burden of proof, "the husband will be able to overcome the wife's burden of 
proof, provided the following takes place." The trial court then listed several conditions which 
required, in part, that the husband not gamble or enter any casinos, that he attend Gamblers 
Anonymous, disclose to the wife the identity of his therapist, maintain regular therapy, take any 
prescribed medication regarding his mental health, and to actually exercise his timesharing with 
the children. The trial court found that "if the husband does all of those things," the best interests 
of the children will be enhanced. The trial court noted that the wife's burden of proof had been 
met "absent the husband meeting his conditions." Based on the above, the trial court denied the 
wife's petition for relocation. On appeal, the wife argues that the trial court abused its discretion 
by permitting the husband to rebut the trial court's finding that relocation was in the best interests 
of the children through nothing more than the promise of a change to his future behavior. The 
Fourth District Court of Appeal found: 
 1.  "The standard of review for a trial court's order on a petition to relocate is abuse of 
discretion." 
 2.  "In this regard, an appellate court reviews whether there is competent substantial 
evidence to support the trial court's findings of fact, but does not engage in reweighing the 
evidence." 
 3.  "Section 61.13001(8), Florida Statutes (2016), governs the burden of proof for rulings 
on relocation and provides as follows:  BURDEN OF PROOF.—The parent or other person 
wishing to relocate has the burden of proving by a preponderance of the evidence that relocation 
is in the best interest of the child. If that burden of proof is met, the burden shifts to the non-
relocating parent or other person to show by a preponderance of the evidence that the proposed 
relocation is not in the best interest of the child." 
 4.  "In this case, the wife bore the initial burden of showing that relocation was in the best 
interest of the children, and the trial court found that the wife met her burden." 
 5.  "The burden then shifted to the husband to prove by a preponderance of the evidence 
that relocation was not in the children's best interest." 
 6.  "However, the trial court made no finding that the husband met this burden of proof." 
 7.  "Instead, it made clear that the husband had not met this burden, stating that the 
'husband will be able to overcome the wife's burden of proof, provided the following takes 
place.'" 
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 8.  "The trial court then proceeded to deny the petition for relocation based on events that 
had not yet occurred in hopes that the husband could change his ways… However, this was 
error." 
 9.  "The husband could only satisfy his burden of proof by actually producing evidence 
sufficient to meet the standard set forth in section 61.13001(8), and not merely by a promise to 
do better." 
 10.  "A court may not consider potential future, or even anticipated, events as a substitute 
for evidence." 
 11.  "As the wife argues, the trial court in this case essentially relieved the husband of 
meeting his burden of proof altogether because it denied the motion for relocation even after 
finding that the husband did not otherwise rebut the wife's showing that relocation was in the 
best interests of the children." 
 12.  "In addition, the trial court's ruling violated our supreme court's mandate in Arthur v. 
Arthur, 54 So.3d 454 (Fla. 2010), requiring that best interest determinations concerning petitions 
for relocation be made 'at the time of the final hearing' and be supported by competent 
substantial evidence." 
 14.  "The supreme court in Arthur rejected a "prospective based" analysis concerning 
petitions for relocation, stating:  'Indeed, a trial court is not equipped with a "crystal ball" that 
enables it to prophetically determine whether future relocation is in the best interests of a child. 
Any one of the various factors outlined in section 61.13001(7) that the trial court is required to 
consider, such as the financial stability of a parent or the suitability of the new location for the 
child, could change within the extended time period given by the court before relocation. 
Because trial courts are unable to predict whether a change in any of the statutory factors will 
occur, the proper review of a petition for relocation entails a best interests determination at the 
time of the final hearing, i.e. a "present-based" analysis.'” 
 15.  "In this case, by permitting the husband to overcome his burden of proof against 
relocation through a promise to change his behavior in the future, the trial court violated Arthur." 
 16.  "As such, we determine that the trial court abused its discretion in denying the wife's 
petition for relocation, where the trial court found that the wife had satisfied her burden of proof 
and where the husband had not." 
 17.  "We therefore reverse the final judgment and remand for an order authorizing the 
wife's relocation to Virginia with the minor children and for proceedings to determine a new 
timesharing schedule based on the relocation." 
 18.  "We note that the trial judge who issued the final judgment is no longer serving on 
the bench, thus, a further evidentiary hearing is necessary to establish an appropriate timesharing 
schedule." 
 19.  "The remainder of the issues raised concerning the imposition of conditions, 
monitoring criteria, the automatic relocation upon any violation of the conditions, and the 
propriety of the timesharing schedule approved in the final judgment, are thereby rendered 
moot." 
Solomon v. Solomon, 221 So.3d 652 (Fla. 4th DCA 2017) 


 
Fifth District 
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E.  Modification/Enforcement  


 
First District 


TRIAL COURT DID NOT ERR IN MODIFYING TIMESHARING BY AWARDING 
PRIMARY RESIDENCE AND MAJORITY TIMESHARING TO FORMER HUSBAND. 
 
  After the parties in this case were divorced in 2010, they created their own parenting 
plan for their child, sharing parental responsibility. The child would mostly reside with the 
Former Wife, but spend alternate weekends and some holiday and summer time with the Former 
Husband. The next six years proved difficult for that parenting and timesharing plan. The parties 
petitioned the trial court several times to resolve time-sharing issues, contempt motions, and 
modification petitions. Among these filings, the Former Husband sought in March 2016 to have 
the trial court permanently award him majority time-sharing. This was after contempt orders had 
been entered against the Former Wife for failing to abide by the established time-sharing 
schedule. The trial court held a hearing on the Former Husband's modification petition and 
ultimately granted it.  It found a substantial, material, unanticipated, and permanent change in the 
parties' circumstances and that the child's best interest (based on the factors listed in § 61.13(3), 
Florida Statutes) would be served by a change in primary residence and time-sharing 
arrangements. The court awarded shared parental responsibility. But, it awarded primary 
residence and majority time-sharing to the Former Husband and reduced the Former Wife's time-
sharing to weekends, holidays, and summers. This appeal followed after the court denied the 
Former Wife's rehearing motion. The First District Court of Appeal found: 
 1.  "We affirm on all the issues, including the claim that the trial court committed 
reversible error by failing in the final judgment to set forth specific steps by which [the Mother] 
might reestablish majority time-sharing for the child." 
 2.  "Section 61.13(3), Florida Statutes, provides a way for parents like Ms. Dukes who 
are dissatisfied with a parenting plan's time-sharing provisions to have them modified." 
 3.  "Outside of satisfying the statute's requirements, however, the law doesn't authorize 
courts, much less require them, to set forth another way, or other steps, for parents to modify 
unsatisfactory time-sharing schedules.  And so we affirm the final judgment below." 
 4.  "The appellate court reviews the modification of a final dissolution of marriage 
judgment, including changes to primary residence and majority time-sharing, for abuse of 
discretion." 
 5.  "In this case, we affirm on all the issues raised by Ms. Dukes' appeal and write only to 
address her claim that the trial court committed reversible error by failing to set forth steps in the 
final judgment by which Ms. Dukes could reestablish majority time-sharing." 
 6.  "Ms. Dukes is correct that other district courts in similar modification cases have 
required trial courts to set forth specific steps and requirements by which a parent can restore 
reduced time-sharing and eliminate time-sharing restrictions." 
 7.  "But we can find no statutory basis for requiring trial courts to do so. Ms. Dukes' 
argument and the cases she identifies cite no underlying law requiring trial courts to enumerate 
steps for dissatisfied parties to re-modify time-sharing schedules, alleviate time-sharing 
restrictions, or regain primary residence and majority time-sharing." 
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 8.  "What is more, vesting authority in the courts to establish such steps appears contrary 
to § 61.13(3), Florida Statutes, which sets forth its own specific requirements for modifying 
parenting plans, including time-sharing schedules." 
 9.  "The trial court below entered final judgment in accordance with this very statute.  
And it isn't this court's place to undercut the statute by introducing a parallel, judicially created 
process or means by which dissatisfied parents can require courts to re-modify a parenting plan 
or time-sharing schedule." 
 10.  "So here, for instance, Ms. Dukes can seek to modify the present plan, including the 
time-sharing schedule for her child, by filing a petition under § 61.13(3) and satisfying the 
statute's conditions….  But short of filing such a petition and meeting the statute's requirements, 
we cannot conclude that Ms. Dukes is owed a list of alternative steps, created ad hoc by the trial 
court, to facilitate her quest to reestablish majority time-sharing." 
Dukes v. Griffin, 42 FLW D2151 (Fla. 1st DCA 2017) 
 


Second District 
 


ALTHOUGH MOVANT MET BURDEN OF ESTABLISHING A SUBSTANTIAL, 
MATERIAL, AND UNANTICIPATED CHANGE IN CIRCUMSTANCES SINCE 
ENTRY OF FINAL JUDGMENT OF DISSOLUTION, TRIAL COURT DID NOT ERR 
IN DENYING MOTION TO MODIFY TIMESHARING WHERE MODIFICATION 
WAS NOT IN CHILD'S BEST INTERESTS AT TIME OF EVIDENTIARY HEARING. 
 
 The Appellant appealed from the order denying the motion to modify the final judgment 
as to timesharing. The Second District Court of Appeal found: 
 1.  "We affirm the order on modification of final judgment of dissolution of marriage, 
which denies Neha Patel's motion to modify the final judgment as it relates to timesharing." 
 2.  "Competent substantial evidence supports the trial court's finding that Ms. Patel met 
her burden of establishing a substantial, material, and unanticipated change in circumstances 
since the entry of the final judgment of dissolution of marriage." 
 3.  "And we find no error in the court's determination that modification was not in the 
child's best interests at the time of the evidentiary hearing." 
 4.  "However, we remand with directions that the trial court strike the language of 
paragraph eleven following its finding that it is not in the minor child's best interests to modify 
the current timesharing and parental responsibility 'at this time.'" 
 5.  "The trial court may neither determine the child's best interests prospectively… nor 
delegate its statutory duties to a parent or expert." 
 6.  "Future motions to modify the final judgment with regard to timesharing are governed 
by the statutory requirements to establish a 'substantial, material, and unanticipated change in 
circumstances' since entry of the final judgment - which has been met in this case - and that 
'modification is in the best interests of the child.'" 
Patel v. Patel, 226 So.3d 361 (Fla. 2d DCA 2017) 
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Third District 


TRIAL COURT DID NOT ABUSE DISCRETION IN GRANTING FORMER 
HUSBAND'S MOTION FOR TEMPORARY SUSPENSION OF TIMESHARING PLAN 
AND PERMITTING CHILD TO RESIDE WITH FORMER HUSBAND PENDING 
OUTCOME OF FINAL HEARING ON FORMER HUSBAND'S PETITION FOR 
MODIFICATION OF TIMESHARING AND RELOCATION TO FLORIDA. 
 
 The Former Wife challenged a non-final order granting the Former Husband's motion for 
a temporary suspension of the parties' timesharing plan with respect to their minor child, LS, and 
permitting LS to reside with the Former Husband in Miami–Dade County pending the outcome 
of a final hearing on the Former Husband's verified petition for modification of timesharing and 
relocation of LS to Florida. The Third District Court of Appeal held: 
 1.  "'In order to obtain a temporary custody modification, the moving party must satisfy a 
two-part test by establishing through competent, substantial evidence that (1) there has been a 
substantial or material change in circumstances and (2) the modification is in the best interest of 
the child or children involved.'" 
 2.  "Upon reviewing the transcripts of the hearing conducted below, at which: (1) the 
Former Wife was both present and participated; and (2) the trial court conducted a transcribed, in 
camera interview of LS, we find that the trial court did not abuse its discretion in entering the 
non-final order on review." 
Shaleesh v. Shaleesh, 42 FLW D2379 (Fla. 3d DCA 2017) 


 
Fourth District 


 
TRIAL COURT IS NOT REQUIRED TO FIND A SUBSTANTIAL CHANGE IN 
CIRCUMSTANCES IN ORDER TO MODIFY TEMPORARY CUSTODY ORDER 
ENTERED BEFORE ANY FINAL DECREE HAS BEEN ENTERED. 
 
 The wife in an ongoing dissolution of marriage action appealed from the trial court's 
order granting the husband’s motion to modify a prior temporary relief order and designating the 
husband the primary residential parent.  The appellate court held: 
 1.   "The trial court did not abuse its discretion in modifying its temporary relief order, 
and we affirm." 
 2.   "We write today to clarify the standard of review that applies to modification of 
pretrial, temporary relief orders concerning child custody and time sharing." 
 3.  "As explained below, a court is not required to find a 'substantial change in 
circumstances' in order to modify a temporary custody order entered before any final decree has 
been entered." 
 4.  "Pretrial, temporary child custody and time sharing determinations are subject to a 
different legal standard than a final custody determination." 
 5.  "Temporary relief orders in family law cases 'are among the areas where trial judges 
have the very broadest discretion, which appellate courts are very reluctant to interfere with 
except under the most compelling of circumstances.'" 
 6.  "This is because '[t]emporary relief hearings are abbreviated and the relief granted is 
not final, so the trial judge may revisit temporary relief matters in the final judgment.'" 
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 7.  "As we explained in Hoff v. Hoff, 100 So. 3d 1164 (Fla. 4th DCA 2012), 'in 
proceedings where trial judges are required to determine interim timesharing schedules, the 
limited nature of a temporary hearing and necessity for quick action by the trial judge require us 
to defer to the trial court's exercise of its jurisdiction and not pick apart a trial court's order for 
technical infirmities.'" 
 8.  "In Hoff, therefore, we held that a trial court setting a pretrial, temporary parenting 
plan does not commit reversible error in failing to make explicit findings on the best interests of 
the child or on the factors in section 61.13(3), Florida Statutes, which dictates in part that 'a time-
sharing schedule may not be modified without a showing of a substantial, material, and 
unanticipated change in circumstances.'" 
 9.  "We reasoned:  'The goal of temporary relief hearings ... is to promote stability in the 
lives of children while the divorce is pending, not to decide the final outcome.  Contested 
temporary relief hearings are not and should not be as lengthy as contested final hearings. The 
parties need to obtain temporary relief expeditiously. Shorter hearings are required to accomplish 
that goal.... As long as the trial court's decision is based on competent, substantial evidence and 
not an abuse of discretion, it will be affirmed.'" 
 10.  "For the same reasons, a trial court's ruling modifying a pretrial, temporary relief 
order on child custody or time sharing is subject to an abuse of discretion standard of review." 
 11.  "A substantial change in circumstances must be shown to modify a child custody 
determination only where a final judgment or decree was previously entered determining the 
issue." 
 12.  "Unless otherwise provided in the final judgment, the substantial change test applies 
to the modification of a final divorce decree regardless of whether the custody award came after 
a stipulated agreement between the parties or an adversarial hearing….  In either circumstance, 
satisfaction of the substantial change test is necessary in order to overcome the res judicata effect 
of the final judgment.'" 
 13.  "Accordingly, the wife's argument that the trial court erred in failing to find a 
substantial change in circumstances when modifying its temporary relief order is without merit." 
 14.  "Under the circumstances of this case, the trial court did not abuse its discretion in 
modifying the temporary relief order." 
Riddle v. Riddle, 214 So.3d 694 (Fla. 4th DCA 2017) 
 


Fifth District 
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F. Timesharing 


 
Supreme Court 


COLORADO ORDER PROVIDING FOR GRANDPARENT VISITATION IS 
ENFORCEABLE IN FLORIDA UNDER FULL FAITH AND CREDIT CLAUSE OF 
UNITED STATES CONSTITUTION OF THE FEDERAL PARENTAL KIDNAPPING 
PREVENTION ACT EVEN THOUGH A SIMILAR ORDER WOULD BE PROHIBITED 
FROM BEING ENTERED BY A FLORIDA COURT AS OFFENDING THE PARENT'S 
RIGHT OF PRIVACY UNDER THE FLORIDA CONSTITUTION; FINAL 
JUDGMENTS ENTERED BY SISTER STATES RELATING TO CHILD CUSTODY 
AND VISITATION ARE ENTITLED TO FULL FAITH AND CREDIT, RATHER THAN 
BEING SUBJECT TO PRINCIPLES OF COMITY. 
 
 In this case, the Fifth District Court of Appeal rejected the argument that a Colorado 
judgment ordering grandparent visitation was unenforceable as a matter of Florida law and 
public policy because it violates "childrearing autonomy" guaranteed to parents under article I, 
section 23 of the Florida Constitution. The Fifth District held that under "the Full Faith and 
Credit Clause ... trial courts are required, without discretion, to give recognition to final 
judgments of another state when applicable."  The District Court certified conflict with M.S. v. 
D.C., 763 So. 2d 1051, 1055 (Fla. 4th DCA 1999), in which the Fourth District held that the Full 
Faith and Credit Clause does not trump Florida's overriding public policy of a guaranteed 
fundamental right of privacy in childrearing autonomy. Therefore, the Supreme Court of Florida 
considered whether the Full Faith and Credit Clause of the U.S. Constitution requires 
enforcement of a sister state's judgment ordering grandparent visitation with minor children 
despite the fact that the right of privacy set forth in article I, section 23 of the Florida 
Constitution protects the rights of parents to raise their children free from unwarranted 
governmental interference, and held: 
 1.  "[W]e approve the Fifth District's decision in LeDoux-Nottingham[, 163 So. 3d 560 
(Fla. 5th DCA 2015)] and disapprove the Fourth District's decision in M.S” 
 2.  "We also disapprove the decision of the Second District in Fazzini v. Davis, 98 So. 3d 
98 (Fla. 2d DCA 2012), to the extent that it holds that Florida's public policy may provide an 
exception to the full faith and credit due judgments of sister states." 
 3.  "Because the Fourth District in M.S. held that a grandparent visitation order from a 
sister state was entitled to 'respect on comity principles,' 763 So. 2d at 1055, while the Fifth 
District below held that under 'the Full Faith and Credit Clause, trial courts are required, without 
discretion, to give recognition to final judgments of another state when applicable,’… we first 
consider whether child custody and visitation orders entered by a sister state are entitled to full 
faith and credit or merely subject to the principles of comity." 
 4.  "The Full Faith and Credit Clause of the United States Constitution provides that 'Full 
Faith and Credit shall be given in each State to the public Acts, Records, and judicial 
Proceedings of every other State.'" 
 5.  "The clause was intended to replace the earlier rule of comity with a constitutional 
duty of states to honor the laws and judgments of sister states." 
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 6.  "The clause contains implementing language that gives Congress the power 'by 
general Laws [to] prescribe the Manner in which such Acts, Records and Proceedings shall be 
proved, and the Effect thereof.'" 
 7.  "Congress adopted such a law with regard to custody determinations when it enacted 
the Parental Kidnapping Prevention Act of 1980 (PKPA). Pub. L. 96-611, §§ 6-10, 96 Stat. 3568 
(1980)." 
 8.  "The PKPA requires 'every State [to] enforce according to its terms ... any custody 
determination or visitation determination made consistently with the provisions of this section by 
a court of another State.'" 
 9.  "In Thompson v. Thompson, 484 U.S. 174, 183 (1988), the United States Supreme 
Court explained that 'Congress' chief aim in enacting the PKPA was to extend the requirements 
of the Full Faith and Credit Clause to custody determinations' and that 'the PKPA is a mandate 
directed to state courts to respect the custody decrees of sister States.' " 
 10.  "Thus, there is no doubt that custody determinations of a sister state are entitled to 
full faith and credit." 
 11. “[The Petitioner] acknowledges that custody determinations are entitled to full faith 
and credit under the PKPA and she does not contend that the Colorado court did not have 
jurisdiction to enter the visitation order." 
 12.  "Even so, she contends that the PKPA does not apply here because 'this is not a 
custody issue' and the PKPA applies only to parents." 
 13.  "This contention is untenable….  The PKPA was amended in 1998 to include any 
'visitation determination' in addition to 'any custody determination.'" 
 14.  "The 1998 amendment also modified the definition of a 'contestant' in subsection 
(b)(2) from 'a person, including a parent or grandparent, who claims a right to custody or 
visitation of a child.'" 
 15.  "Because the PKPA explicitly applies to 'any custody determination or visitation 
determination,' including those in which a grandparent claims a right to visitation of a child, the 
Colorado order--which was entered in compliance with the PKPA--is by the express terms of the 
PKPA subject to the commands of the Full Faith and Credit Clause." 
 16.  "And to the extent that the PKPA conflicts with Florida law, the PKPA--as federal 
law--controls under the Supremacy Clause of the United States Constitution.” 
 17.  "While the Florida Constitution does protect the right of parents to raise their 
children free from unwarranted governmental interference… that state right is subordinate to the 
directives of the Federal Constitution under the Supremacy Clause, and the United States 
Supreme Court has made it clear that there is no public policy exception to the full faith and 
credit due final judgments of a sister state." 
 18.  "As explained by the Supreme Court, the Full Faith and Credit Clause 'requires each 
State to recognize and give effect to valid judgments rendered by the courts of its sister States.'" 
 19.  "It serves 'to alter the status of the several states and independent foreign 
sovereignties, each free to ignore obligations created under the laws or by the judicial 
proceedings of the others, and to make them integral parts of a single nation.'" 
 20.  "As authorized by the Full Faith and Credit Clause, Congress has prescribed: Such 
Acts, records and judicial proceedings or copies thereof, so authenticated, shall have the same 
full faith and credit in every court within the United States and its Territories and Possession 
from which they are taken." 
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 21.  "In interpreting the Full Faith and Credit Clause, the Supreme Court stated in Baker, 
'Regarding judgments ... the full faith and credit obligation is exacting. A final judgment in one 
State, if rendered by a court with adjudicatory authority over the subject matter and persons 
governed by the judgment, qualifies for recognition throughout the land.'" 
 22.  "There is 'no roving "public policy exception" to the full faith and credit due 
judgments.'" 
 23.  "Last year, the Court reiterated these principles, stating: 'With respect to judgments, 
“the full faith and credit obligation is exacting”…. “A final judgment in one State, if rendered by 
a court with adjudicatory authority over the subject matter and persons governed by the 
judgment, qualifies for recognition throughout the land.”  A State may not disregard the 
judgment of a sister State because it disagrees with the reasoning underlying the judgment or 
deems it to be wrong on the merits. On the contrary, “the full faith and credit clause of the 
Constitution precludes any inquiry into the merits of the cause of action, the logic or consistency 
of the decision, or the validity of the legal principles on which the judgment is based.”’” 
 24.  "The Supreme Court thus continues to reject any notion that a state may elevate its 
own public policy over the policy behind a sister state's judgment and thereby disregard the 
command of the Full Faith and Credit Clause." 
 25.  "Although we have previously held unconstitutional numerous Florida statutes 
providing for grandparent visitation as violative of Florida's right of privacy, the question 
presented here is not whether the Grandparents are entitled to visitation under Florida law, but 
whether Florida is required to enforce the Colorado order despite the fact that entry of a similar 
judgment by a Florida court under the same circumstances would be prohibited by the Florida 
Constitution, and the answer is yes." 
 26.  "For the reasons explained above, we approve the decision of the Fifth District in 
LeDoux-Nottingham and disapprove the decision of the Fourth District in M.S. to the extent that 
it applied comity principles to an out-of-state visitation order rather than the Full Faith and 
Credit Clause and concluded that Florida's public policy can override the requirement to provide 
full faith and credit to judgments entered by a sister state." 
 27.  "We also disapprove the decision of the Second District in Fazzini to the extent that 
it holds that the public policy of Florida may provide an exception to the full faith and credit due 
to judgments entered by a sister state." 
Ledoux-Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017) 


First District 


Second District 


TRIAL COURT ERRED IN DELEGATING TO A THERAPIST THE DECISION-
MAKING AUTHORITY AS TO WHEN FATHER COULD PROCEED INTO SECOND 
AND THIRD PHASES OF THREE-PHASE DAYTIME TIME-SHARING SCHEDULE 
THE COURT FASHIONED TO REINTEGRATE FATHER IN CHILDREN'S LIVES; 
TRIAL COURT LIKEWISE ERRED IN DELEGATING TO MOTHER THE SOLE 
DISCRETION, AT ANY TIME, TO CHOOSE TO REPLACE THERAPIST 
 
 The Former Husband appeals the circuit court's order modifying timesharing and 
establishing child support and arrears concerning the parties' minor children. The Former 
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Husband came before the court on his supplemental petition to modify a default final judgment 
entered on January 8, 2008, which awarded the Former Wife sole parental responsibility and 
timesharing with the children. The Former Wife responded by filing a petition to establish child 
support and retroactive child support from the Former Husband. A trial was held on both 
petitions and this appeal followed. The Second District Court of Appeal found: 
 1.  "Although the absence of a transcript from the trial prevents us from addressing many 
of the issues [the Former Husband] raises on appeal, because there are errors that are plain on the 
face of the order modifying timesharing, we are compelled to reverse those portions of the circuit 
court's order." 
 2.  "The progressive, three-phase daytime timesharing schedule the circuit court 
fashioned to reintegrate [the Former Husband] in his daughters' lives improperly vests the 
decision-making authority as to when [the Former Husband] can proceed into the second and 
third phases solely with a therapist." 
 3.  "The order also gives [the Former Wife] sole discretion, at any time, to choose to 
replace this therapist, which was also an improper delegation of the court's authority." 
 4.  "Third, and perhaps most troubling, the order fails to resolve whether [the Former 
Husband] will ever be entitled to overnight, unrestricted timesharing with his minor children, if 
or when he completes the third phase of this schedule." 
 5.  "Taken together, these errors, which are clear from the face of the order, constituted 
reversible error." 
 6.  "As we explained in Grigsby v. Grigsby, 39 So. 3d 453, 456-57 (Fla. 2d DCA 2010): 
'Although termination of visitation rights is disfavored, ... the trial court has discretion to restrict 
or deny visitation when necessary to protect the welfare of the children…." However, when the 
court exercises this discretion, it must clearly set forth the steps the parent must take in order to 
reestablish time-sharing with the children.  Essentially, the court must give the parent the key to 
reconnecting with his or her children. An order that does not set forth the specific steps a parent 
must take to reestablish time-sharing, this depriving the parent of that key, is deficient because it 
prevents the parent from knowing what is expected and prevents any successor judge from 
monitoring the parent's progress….  Moreover, it is the trial court's responsibility to ensure that 
an appropriate relationship is maintained between a parent and his or her children, and that 
responsibility cannot be abdicated to any parent or expert.'" 
 7.  "Here, the order modifying timesharing violated the strictures of Grigsby." 
 8.  "Accordingly, we reverse those portions of the order modifying timesharing that 
delegated decision-making to a therapist of [the Former Wife's] sole approval, and that failed to 
describe what, if any, timesharing [the Former Husband] would be entitled to upon completion of 
the third phase." 
 9.  "On remand, the court shall render an order on [the Former Husband's] petition 
consistent with this opinion and that sets forth requisite findings and rulings concerning what, if 
any, timesharing [the Former Husband] will have with [the minor children] upon completion of 
any reunification schedule the court may fashion." 
Munoz v. Munoz, 210 So.3d 227 (Fla. 2d DCA 2017) 
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TRIAL COURT DID NOT ERR IN DENYING MOTHER'S MOTION TO MODIFY 
ORDER PERMITTING HER SUPERVISED TIME-SHARING ONLY, BUT ERRED IN 
FAILING TO IDENTIFY STEPS MOTHER MUST TAKE TO REGAIN 
UNSUPERVISED TIME-SHARING. 
 
 The Mother sought review of the order denying her verified emergency motion to modify 
the temporary time-sharing order relating to her children with the Father. To the extent that the 
trial court denied the Mother's request for a change in the time-sharing schedule at this time, we 
affirm without further discussion. However, because the order denying relief does not identify 
the specific steps that the Mother must take to regain unsupervised time-sharing with her 
children, we must reverse and remand for the trial court to identify such steps. 
 When the parties initially filed for dissolution of their marriage, the court granted them 
approximately equal time-sharing with their children. During the course of the proceedings, 
time-sharing between the children and the Father was temporarily suspended because of certain 
allegations made by the Mother; however, after these allegations were discovered to be 
unfounded, the court ordered that the parties return to about equal time-sharing. Despite this 
order, the Mother actively took steps to continue to prevent the Father from seeing the children. 
Based on these actions, the trial court found the Mother in contempt, shifted primary residential 
custody to the Father, and permitted the Mother supervised time-sharing only. The Mother did 
not appeal the contempt order. 
 As part of the contempt order, the trial court required the parties to undergo a social 
evaluation. After the social evaluation was concluded, the Mother filed an emergency verified 
motion to modify the temporary order so that she could return to having unsupervised time-
sharing with her children. Following an evidentiary hearing, the trial court denied her motion. 
However, the court did not identify, either on the record or in the written order, what steps the 
Mother would have to take to restore unsupervised time-sharing with her children. This Mother 
argues that this failure renders the order legally deficient. The Second District Court of Appeal 
agreed, holding: 
 1.  "As this court has explained:  'Although termination of visitation rights is disfavored, 
... the trial court has discretion to restrict or deny visitation when necessary to protect the welfare 
of the children.'   However, when the court exercises this discretion, it must clearly set forth the 
steps the parent must take in order to reestablish time-sharing with the children. Essentially, the 
court must give the parent the key to reconnecting with his or her children. An order that does 
not set forth the specific steps a parent must take to reestablish time-sharing, thus depriving the 
parent of that key, is deficient because it prevents the parent from knowing what is expected and 
prevents any successor judge from monitoring the parent's progress." 
 2.  "The steps necessary to reestablish time-sharing will be different in each case because 
they should be designed to assist the parent in remedying the problems that led to the parent 
losing time-sharing in the first place." 
 3.  "And while a trial court that has identified such steps maintains the discretion to 
determine whether the parent has made sufficient progress to warrant restoration of time-sharing, 
the trial court does not have discretion at the outset to refuse to tell a parent what he or she must 
do to restore full parental rights." 
 4.  "Here, as the Father properly concedes, the trial court's order does not set forth the 
specific steps the Mother must take in order to reestablish unsupervised time-sharing with the 
children." 
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 5.  "Therefore, we reverse the trial court's order to the extent that it fails to include such 
steps…. On remand, the trial court must issue a new order setting forth the steps the Mother must 
take to reestablish unsupervised time-sharing." 
Curiale v. Curiale, 220 So.3d 554 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT ERRED IN DISMISSING PETITION TO DOMESTICATE FOREIGN 
STATE JUDGMENT ON BASIS THAT FLORIDA DOES NOT PERMIT A FLORIDA 
COURT TO GRANT GRANDPARENTS VISITATION. 
 
 Thomas Strinko appealed from the trial court's dismissal of his petition to domesticate 
and modify an Ohio judgment on the basis that Florida does not permit a Florida court to grant 
grandparents visitation. Strinko filed a petition seeking domestication of a judgment entered by 
the Ohio Court of Common Pleas, Juvenile Division, in Butler County, Ohio. The judgment 
granted Strinko supervised visitation with his granddaughter, K.C.  In response, K.C.'s Mother, 
Sontha Sue Strinko, moved to dismiss the petition on the basis that grandparent visitation 
ordered by a foreign court is unenforceable in Florida as a matter of law. The trial court granted 
the motion and dismissed the petition, and Strinko now appeals. The Third District Court of 
Appeal held: 
 1.  "We reverse and remand, as the Ohio order awarding Strinko grandparent's visitation 
rights is entitled to enforcement under the Full Faith and Credit Clause of the United States 
Constitution." 
 2.  "Subsequent to the trial court's decision, the Florida Supreme Court decided the issue 
of enforcement of a similar order from a sister state based on the Full Faith and Credit clause of 
the United States Constitution." 
 3.  "Clearly, the trial court did not have the benefit of this decision when it entered its 
order dismissing Strinko's petition." 
 4.  "In LeDoux–Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017), the Florida Supreme 
Court held that Full Faith and Credit, rather than comity principles, governs the domestication 
and enforcement of the judgment of a sister state entered by a court of competent jurisdiction." 
 4.  "The Court further held that despite Florida's privacy laws and their effect on 
grandparent visitation, the properly domesticated judgment of a sister state allowing grandparent 
visitation is enforceable in Florida, and a trial court has no discretion but to enforce such a 
properly entered and domesticated judgment." 
 5.  "Accordingly, we reverse the trial court's order dismissing Strinko's petition and 
remand to the trial court for further proceedings consistent with this opinion." 
Strinko v. Strinko, 225 So.3d 367 (Fla. 3d DCA 2017) 
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Fourth District 


TRIAL COURT ERRED IN FAILING TO CONSIDER PARTIES' RESPECTIVE 
FINANCIAL POSITIONS WHEN DENYING FATHER'S REQUEST THAT BOTH 
PARTIES BEAR BURDEN OF TRAVEL COSTS RELATED TO TIME-SHARING. 
 
 The father challenged the final judgment determining paternity and establishing a 
parenting plan. The father argued that the trial court erred in awarding the mother sole parental 
responsibility without finding that shared parental responsibility would be detrimental to the 
child; and in failing to address timesharing on holidays, special occasions, and extended school 
breaks. The Fourth District Court of Appeal found: 
 1.  "[W]e agree with the father that the trial court erred in failing to consider the parties' 
respective financial positions in denying the father's request that travel costs associated with 
timesharing be shared by the parties." 
 2.  "'The expense of transporting the minor child for visitation is a childrearing expense 
like any other,' which 'should be shared by the parents in accordance with their financial means.'" 
 3.  "Here, there is no indication that the trial court applied the correct test in determining 
whether the father should be responsible for all of the costs of travel." 
 4.  "Instead, the trial court chastised the father for making such a request." 
 5.  "We reverse and remand for the trial court to apply the correct test and to revise the 
child support obligation if necessary." 
 6.  "In summary, we affirm in part, but reverse and remand for the trial court to address ... 
travel costs associated with timesharing." 
 7. "The trial court should revisit the child support obligation if its findings on remand 
make that necessary.” 
Aranda v. Padilla, 216 So.3d 652 (Fla. 4th DCA 2017) 
 


Fifth District 


TRIAL COURT VIOLATED WIFE'S DUE PROCESS RIGHTS BY SIGNIFICANTLY 
MODIFYING HER TIMESHARING WITH CHILDREN WHEN THE ONLY MATTER 
SCHEDULED TO BE ADDRESSED AT HEARING WAS LOCATION FOR 
TIMESHARING EXCHANGE. 
 
 The Former Wife appealed from a non-final "Order Regarding Custody and Support." A 
Final Judgment was entered dissolving the marriage between the parties in July 2015. The 
judgment ratified the parties' agreed upon parenting plan. Their parenting plan provided that they 
share the parental responsibilities for all major decisions and equal timesharing, with the 
exchange taking place each Sunday. The Former Husband was also ordered to pay $367 in child 
support to the Former Wife. In March of 2016, the Former Husband filed a motion asking the 
court to designate a specific location (Family Ties) for the exchanges of the minor children. The 
Former Husband set his motion for hearing and provided proper notice to the Former Wife. 
 The Former Wife, however, failed to attend the hearing. The trial court then entered the 
order on appeal, upon its own motion, awarding the Former Husband sole timesharing of the 
parties' minor children, and limited the Former Wife's contact with the children to "as allowed" 
by the Former Husband. The court also abated the Former Husband's child support obligation. 
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This appeal follows and the Former Wife argues that the trial court's order violated her due 
process rights by significantly modifying her timesharing with her children when the only matter 
noticed was the location for the timesharing exchange. The 5th District Court of Appeal agreed, 
holding: 
 1.  "'It is well settled that an order adjudicating issues not presented by the pleadings, 
noticed to the parties, or litigated below denies fundamental due process.'" 
 2.  "'A court violated due process when it "modifies visitation, changes primary 
residence, or alters child support when the notice of hearing does not include this issue.'" 
 3.  "Furthermore, no emergency was alleged by Former Husband in his motion 
necessitating the action taken by the trial court." 
 4.  "Accordingly, we reverse the order on appeal and remand this case to the trial court 
for further proceedings." 
Barsis v. Barsis, 209 So.3d 654 (Fla. 5th DCA 2017) 
 
TRIAL COURT'S PARENTING PLAN ERRONEOUSLY FAILED TO INCLUDE 
REQUIRED STATUTORY FINDINGS. 
 
 The former husband appeals the trial court's final judgment dissolving his marriage to the 
former wife. The final judgment, in relevant part, ordered the former husband to pay permanent 
periodic alimony, child support, attorney's fees, and a reimbursable lump sum to former wife for 
alternate housing. It also required the former husband to maintain life insurance with the former 
wife named as the beneficiary and established a parenting plan.  
 1.  "Typically, courts review dissolution of marriage final judgments as a whole for an 
abuse of discretion." 
 2.  "This includes alimony awards… attorney's fees awards… requirements that a party 
maintain life insurance… parenting plans, and the distribution of assets." 
 3.  "Here, there is no trial transcript in the record." 
 4.  "Without a record of the trial proceedings, the appellate court [cannot] properly 
resolve the underlying factual issues so as to conclude that the trial court's judgment is not 
supported by the evidence ....'" 
 5.  "Thus, for an appellate court to review the sufficiency of evidence at trial, the 
appellant must either include in the record a trial transcript or a proper substitute, such as a 
stipulated statement of facts…. That was not done here." 
 6.  "Florida courts typically will not reverse a dissolution order based on the sufficiency 
of required factual findings when there is no transcript or proper substitute in the record." 
 7.  "However, if the trial court's error is clear on the face of the order or judgment, the 
appellate court can reverse….." 
 8.  "We agree with Former Husband's argument that the trial court's parenting plan fails 
to comply with statutory requirements because it does not make findings required by section 
61.13(2)(b), Florida Statutes (2015).” 
 9.  "Section 61.13(2)(b) states that a parenting plan must, at a minimum: 1. Describe in 
adequate detail how the parents will share and be responsible for the daily tasks associated with 
the upbringing of the child; 2. Include the time-sharing schedule arrangements that specify the 
time that the minor child will spend with each parent; 3. Designate who will be responsible for: 
a. Any and all forms of health care. If the court orders shared parental responsibility over health 
care decisions, the parenting plan must provide that either parent may consent to mental health 
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treatment for the child; b. School-related matters, including the address to be used for school-
boundary determination and registration; c. Other activities; and 4. Describe in adequate detail 
the methods and technologies that the parents will use to communicate with the child." 
 10.  "A trial court's failure to make these required factual findings is reversible error even 
where there is no transcript." 
 11.  "Here, the final judgment required Former Husband and Former Wife to exercise 
shared parenting of the child and 'divide uncovered medical expenses in proportion to the child 
support guideline percentages.'" 
 12.  "It also provided that Former Wife would 'have the majority of the responsibility 
with the parties' remaining minor child' and devised the following parenting plan:  The [Former 
Husband] shall have liberal contact with the minor child upon providing 48 hours' notice to the 
[Former Wife] of same. The parties shall exercise shared parental responsibility. The [Former 
Husband] shall have no less than 1/3 of the overnights with the minor child. As long as the 
[Former Wife] has not previously indicated to the [Former Husband] that the child had a conflict, 
the [Former Husband] shall be allowed to have two weekends per month and the balance of 
weekdays for a total of at least 10 calendar nights per month. Both parents are to be involved 
with assisting the child with his school work during the time that the parent is exercising time 
sharing." 
 13.  “Like the parenting plan in [an earlier case] these findings ‘lack specificity.’”  
 14.  "As a result, the trial court's failure to include a more specific parenting plan that 
complies with section 61.13(2)(b) in the final judgment is an error apparent from the face of the 
final judgment." 
 15.  "We reverse and remand for the trial court to make and include in its final judgment 
a legally sufficient parenting plan." 
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) 
 
WHERE FLORIDA SUPREME COURT HAD AFFIRMED DISTRICT COURT'S 
HOLDING THAT COLORADO ORDER AWARDING GRANDPARENTS VISITATION 
WITH MINOR CHILDREN WAS ENFORCEABLE IN FLORIDA UNDER FULL 
FAITH AND CREDIT CLAUSE, GRANDPARENTS ARE ENTITLED TO PURSUE 
MAKE-UP VISITATION. 
 
 This case is before this Court for the second time after the trial court denied the 
grandparents' request for make-up visitation with their two minor grandchildren. In the first case, 
Ledoux–Nottingham v. Downs, 163 So.3d 560 (Fla. 5th DCA 2015), this Court upheld the trial 
court's enforcement of the Colorado order awarding the grandparents visitation with the minor 
children pursuant to the Full Faith and Credit Clause of the United States Constitution and the 
Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), as set forth, in part, in 
section 61.526(1), Florida Statutes (2013). The Florida Supreme Court affirmed our opinion in 
Ledoux–Nottingham v. Downs, 210 So.3d 1217, 1219 (Fla. 2017). In the initial case, this Court 
held that the issue of make-up visitation or timesharing was not ripe for review. On remand, the 
trial court denied the grandparents' motion for make-up grandparent visitation as a matter of law, 
finding section 61.13, Florida Statutes (2013), inapplicable, as it only explicitly authorizes make-
up timesharing for parents, and holding that there was no other authority authorizing the award 
of such make-up visitation. 
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 1.  "The Florida Supreme Court stated in no uncertain terms that the Colorado 
grandparent visitation order - which was entered in compliance with the Parental Kidnapping 
Prevention Act of 1980 (PKPA) - is by the express terms of the PKPA subject to the commands 
of the Full Faith and Credit Clause." 
 2.  "In order to give the Colorado order full faith and credit, the grandparents are entitled 
to enforce their grandparent visitation rights in Florida." 
 3.  "The remedy provided in the Florida Statutes due to a party's refusal to honor 
timesharing rights is make-up timesharing to the non-offending party under section 61.13(4)(c)." 
 4.  "In this sense, make-up visitation 'square[s] the loss of past visitation rights.'" 
 5.  "Furthermore, section 61.526, titled 'Duty to enforce,' authorizes the award of 'any 
remedy' to enforce another state's child custody determination." 
 6.  "We construe these provisions together, and conclude that the grandparents are 
entitled to pursue the remedy of make-up visitation." 
 7.  "As a result, we reverse and remand this matter to the trial court for determination of 
the issue of make-up visitation." 
 8.  "The trial court must determine whether it would be in the children's best interest for 
the grandparents to receive make-up visitation and if so, order timesharing in a manner fitting the 
best interests of the children." 
Downs v. LeDoux-Nottingham, 219 So.3d 244 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN INCLUDING HUSBAND IN REQUIREMENT THAT 
PARTIES COMPLETE 8-WEEK COOPERATIVE PARENTING AND DIVORCE 
PROGRAM TOGETHER WHERE ONLY THE FORMER WIFE WAS NON-
COMPLIANT WITH COURT-ORDERED TIMESHARING PLAN 
 
 The Former Husband appealed from the trial court's order directing him and the Former 
Wife to complete an eight-week cooperative parenting and divorce program together. The order 
was the result of the Former Husband seeking relief from the trial court because the Former Wife 
refused to allow him to have their children on his court-ordered weekend timesharing.  The 
District Court held: 
 1.  "Only Former Wife was non-compliant with the court-ordered timesharing plan.  
Accordingly, we reverse the portion of the order that required Former Husband to complete a 
parenting or divorce course, but we affirm the order insofar as it orders Former Wife to 
satisfactorily complete appropriate parenting and divorce courses." 
 2.  "Section 61.13(4)(c), Florida Statutes (2016), authorizes a court to order a parent who 
does not comply with a timesharing order to attend a parenting course." 
 3.  "However, Former Husband was compliant with the timesharing order, even though 
he would not permit the children to engage in their desired activities on his designated weekends 
or holidays." 
 4.  "At this stage of the proceedings, a compliant parent can be ordered to attend such a 
course only if there is a modification of a final judgment involving a parenting plan or 
modification of a timesharing schedule." 
 5.  "There had been a previous modification of the parties' timesharing in connection with 
the entry of the 2015 supplemental final judgment.  However, there was no further modification 
ordered in connection with granting Former Husband's motion." 
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 6.  "Indeed, the trial court found Former Wife in contempt and ordered her to comply 
with the timesharing provisions set forth in the existing supplemental final judgment." 
 7.  "The trial court had authority to order Former Wife to attend parenting classes.  
However, even though Former Husband's relationship with his children might benefit from 
attending a parenting class, the trial court lacked authority to order him to attend under these 
circumstances." 
 8.  "Accordingly, we affirm that portion of the order requiring Former Wife to attend 
appropriate parenting and divorce classes, but we reverse that portion of the order requiring 
Former Husband to attend." 
Carson v. Carson, 226 So.3d 374 (Fla. 5th DCA 2017) 
 


G. Miscellaneous  


 
First District 


COURT ABUSED DISCRETION BY CHANGING CHILD'S SURNAME TO THAT OF 
FATHER. 
 
 The Mother appealed from the final judgment entered by the trial court changing the 
minor child's legal surname to that of the Father.  The First District Court of Appeal found: 
 1.  "The standard of review regarding a change in a child's surname is abuse of 
discretion." 
 2.  "A name change is proper 'only where the record affirmatively shows that such change 
is required for the welfare of the minor.'" 
 3.  "If only conclusory assertions are provided in the record, 'the issue should ordinarily 
be resolved against the party having the burden of proof, the proponent of change.'" 
 4.  "A name change may not be based solely on a finding of paternity." 
 5.  "The only evidence presented by [the Father] in support of a change in the legal 
surname of the child was his own testimony, which was self-serving. [The Father] requested the 
name change solely to 'carry on' his family name." 
 6.  "At the hearing, '[the Mother] confirmed her desire that the minor child maintain the 
legal name listed on his birth certificate, her last name, as she has been the primary caregiver 
since his birth." 
 7.  "The trial court changed the minor child's name, finding, '[T]he ultimate decision 
authority regarding medical, educational, and health related needs and extracurricular activities 
and daycare/after-school care for the child shall be with [the Father]. For this reason it would be 
more convenient for [the Father] and the child's last name to be the same.'" 
 8.  "However, claims of convenience are not sufficient to support a name change.  
Accordingly, we reverse this aspect of the final judgment and remand with directions for the trial 
court to enter an order restoring the child's surname to that of [the Mother]." 
Neville v. McKibben, 227 So.3d 1270 (Fla. 1st DCA 2017) 
 


Second District 


Third District 
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Fourth District 


PROVISION IN FINAL JUDGMENT STATING THAT CHILDREN COULD TRAVEL 
TO EGYPT IF BOTH PARENTS CONSENTED WAS INCONSISTENT WITH 
PARENTING PLAN IN WHICH TRIAL COURT ORDERED THAT CHILDREN 
"SHALL NOT" TRAVEL TO EGYPT. 
 
 The Former Wife appealed from the final judgment of dissolution of marriage. In the 
final judgment the lower court stated that the children could travel to Egypt if both parents 
consent.  However, in the parenting plan, the court ordered that the children "shall not" travel to 
Egypt.  The District Court held:  "As these two statements are inconsistent with one another, we 
remand for the lower court to clarify the final judgment and parenting plan." 
Sedky v. Ibrahim, 211 So.3d 80 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT DID NOT ABUSE ITS DISCRETION BY FAILING TO HOLD WIFE IN 
CONTEMPT BASED UPON HER HAVING CHANGED THE THERAPIST WHO 
PROVIDED COUNSELING TO CHILDREN FROM THE THERAPIST NAMED IN 
THE PARTIES' MARITAL SETTLEMENT AGREEMENT TO A THERAPIST WHO 
WAS MORE CONVENIENTLY LOCATED WHEN WIFE RELOCATED CHILDREN 
TO ANOTHER AREA 
 
 The Former Husband appealed from the trial court's denial of his motion seeking to hold 
the Former Wife in contempt. He asserted that the Former Wife should have been found in 
contempt of court based upon her changing the therapist who provides counseling to their 
children. The parties' Settlement Agreement specified that the children would see Dr. Meade in 
Orange County, FL, but when the Former Wife relocated with the children to Merritt Island, Dr. 
Meade's office became impractical. The Former Wife then made arrangements with a different 
therapist in Merritt Island. The District Court found: 
 1.  "The MSA did not state that Dr. Meade was the only acceptable therapist, nor did it 
specify how long Dr. Meade was to be the children's therapist." 
 2.  "We agree with the trial court that Former Wife was complying with the intent of the 
[Settlement Agreement] by continuing to take the children for counseling." 
 3.  "Thus, we find that the trial court did not abuse its discretion in denying Former 
Husband's motion to hold Former Wife in contempt." 
Raton v. Wallace, 207 So.3d 978 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN INCLUDING HUSBAND IN REQUIREMENT THAT 
PARTIES COMPLETE 8-WEEK COOPERATIVE PARENTING AND DIVORCE 
PROGRAM TOGETHER WHERE ONLY THE FORMER WIFE WAS NON-
COMPLIANT WITH COURT-ORDERED TIMESHARING PLAN 
 
 The Former Husband appealed from the trial court's order directing him and the Former 
Wife to complete an eight-week cooperative parenting and divorce program together. The order 
was the result of the Former Husband seeking relief from the trial court because the Former Wife 
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refused to allow him to have their children on his court-ordered weekend timesharing.  The 
District Court held: 
 1.  "Only Former Wife was non-compliant with the court-ordered timesharing plan.  
Accordingly, we reverse the portion of the order that required Former Husband to complete a 
parenting or divorce course, but we affirm the order insofar as it orders Former Wife to 
satisfactorily complete appropriate parenting and divorce courses." 
 2.  "Section 61.13(4)(c), Florida Statutes (2016), authorizes a court to order a parent who 
does not comply with a timesharing order to attend a parenting course." 
 3.  "However, Former Husband was compliant with the timesharing order, even though 
he would not permit the children to engage in their desired activities on his designated weekends 
or holidays." 
 4.  "At this stage of the proceedings, a compliant parent can be ordered to attend such a 
course only if there is a modification of a final judgment involving a parenting plan or 
modification of a timesharing schedule." 
 5.  "There had been a previous modification of the parties' timesharing in connection with 
the entry of the 2015 supplemental final judgment.  However, there was no further modification 
ordered in connection with granting Former Husband's motion." 
 6.  "Indeed, the trial court found Former Wife in contempt and ordered her to comply 
with the timesharing provisions set forth in the existing supplemental final judgment." 
 7.  "The trial court had authority to order Former Wife to attend parenting classes.  
However, even though Former Husband's relationship with his children might benefit from 
attending a parenting class, the trial court lacked authority to order him to attend under these 
circumstances." 
 8.  "Accordingly, we affirm that portion of the order requiring Former Wife to attend 
appropriate parenting and divorce classes, but we reverse that portion of the order requiring 
Former Husband to attend." 
Carson v. Carson, 226 So.3d 374  (Fla. 5th DCA 2017) 
 


IX.  PATERNITY AND PARENTAGE 


 


A.  Genetic Testing/Disestablishment 


 
First District 


Second District 
 


IN GRANTING PETITION FOR DISESTABLISHMENT OF PATERNITY, TRIAL 
COURT PROPERLY FOUND THAT DNA TEST CONSTITUTED NEWLY 
DISCOVERED EVIDENCE AND THAT PETITION WAS TIMELY FILED. 
 
 The Department of Revenue appealed from a final order granting M.J.M.'s petition to 
disestablish paternity pursuant to Florida Statute 742.18. DOR asserted that the order does not 
comply with the requirements of that statute because (1) M.J.M.'s petition was not based on 
newly discovered evidence, (2) M.J.M. did not file the petition within ninety days of a DNA test 
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establishing that he was not the father, and (3) M.J.M. did not prove, and the trial court did not 
find, that M.J.M. substantially complied with his child support obligations and that any 
delinquency was attributable to just cause.  The Second District found no merit in DOR's 
arguments regarding newly discovered evidence and the timeliness of M.J.M.'s petition, but 
agreed with DOR that the trial court failed to make legally required findings on the child support 
issue, holding: 
 1.  "Section 742.18(1) identifies the 'circumstances under which a male may disestablish 
paternity or terminate a child support obligation when the male is not the biological father of the 
child.'" 
 2.  "The statute regulates both the manner in which a male seeking to disestablish 
paternity or terminate a support obligation must seek that relief and the findings that a trial court 
must make to order those remedies." 
 3.  "As to the manner in which relief should be sought, the statute provides that the male 
must file a petition with the trial court that includes the following: (a) An affidavit executed by 
the petitioner that newly discovered evidence relating to the paternity of the child has come to 
the petitioner's knowledge since the initial paternity determination or establishment of a child 
support obligation; (b) The results of scientific tests that are generally acceptable within the 
scientific community to show a probability of paternity, administered within 90 days prior to the 
filing of such petition, which results indicate that the male ordered to pay such child support 
cannot be the father of the child for whom support is required, or an affidavit executed by the 
petitioner stating that he did not have access to the child to have scientific testing performed 
prior to the filing of the petition. A male who suspects he is not the father but does not have 
access to the child to have scientific testing performed may file a petition requesting the court to 
order the child to be tested; (c) An affidavit executed by the petitioner stating that the petitioner 
is current on all child support payments for the child for whom relief is sought or that he has 
substantially complied with his child support obligation for the applicable child and that any 
delinquency in his child support obligation for that child arose from his inability for just cause to 
pay the delinquent child support when the delinquent child support became due.” 
 4.  “The statute also provides that a court must grant relief upon a finding of several facts, 
which include the following that are relevant to DOR's appellate arguments in this case: (a) 
Newly discovered evidence relating to the paternity of the child has come to the petitioner's 
knowledge since the initial paternity determination or establishment of a child support 
obligation;  (c) The male ordered to pay child support is current on all child support payments for 
the applicable child or that the male ordered to pay child support has substantially complied with 
his child support obligation for the applicable child and that any delinquency in his child support 
obligation for that child arose from his inability for just cause to pay the delinquent child support 
when the delinquent child support became due." 
 4.  "We review the trial court's findings of the facts necessary to grant relief under section 
742.18 for competent substantial evidence, and its interpretation of that statute de novo.” 
 5.  "DOR asserts that the trial court erred in determining that the mother's admission and 
the 2010 DNA test constituted newly discovered evidence under section 742.18(2)(a)." 
 6.  "It also argues that M.J.M.'s petition is time-barred because it was not brought within 
ninety days of the 2010 DNA test under 742.18(1)(b)." 
 7.  "Finally, it asserts that the trial court failed to make the findings required by section 
742.18(2)(c)." 
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 8.  "DOR argues that the mother's admission and the DNA test results did not amount to 
newly discovered evidence because M.J.M. knew at the time of the original paternity 
proceedings that he was not the father." 
 9.  "The unambiguous language of the statute, however, precludes this argument. Section 
742.18(2)(a) provides for disestablishment of paternity when newly discovered evidence 'has 
come to the petitioner's knowledge since the initial paternity determination.'" 
 10.  "Under this clear language, the question is not—as DOR would have it—whether a 
petitioner ever knew of evidence that he was not the father; the question is instead whether newly 
discovered evidence came to the petitioner's knowledge after paternity was established." 
 11.  "With respect to whether the DNA test results were newly discovered evidence 
covered by section 742.18, we reasoned [in an earlier case] as follows: DNA test results 
performed since the initial determination of paternity satisfy the statutory requirement for newly 
discovered evidence so long as they meet the statute's other time requirements.... [B]ecause the 
plain language of the statute only addresses the petitioner's ‘knowledge since the initial paternity 
determination,’ any suspicions he may have had prior to that initial establishment of paternity 
are irrelevant.” 
 12.  "Our reasoning in [an earlier case] establishes that information in a petitioner's 
possession before the paternity determination and his action (or lack thereof) upon that 
information is not material to whether he has satisfied sections 742.18(1)(a) and (2)(a).  What is 
relevant is whether new evidence has come to the petitioner's knowledge since the determination 
of paternity." 
 13.   "That is certainly the case here.  After years of maintaining that M.J.M. was the 
father, the mother confessed to him that he was not.  That admission is new evidence." 
 14.  “Based on that admission, M.J.M. got a DNA test, the results of which showed that 
he was not the father. Those test results, too, are new evidence. Both pieces of evidence came to 
M.J.M.'s knowledge 'since the initial paternity determination.'" 
 15.  "The problem for DOR is that the trial court made an express finding of fact that 
conflicts with its argument here; the trial court found that M.J.M. 'did not have any actual 
knowledge that he was not the minor child's father prior to' the initial paternity determination." 
 16.  "DOR has not argued on appeal that this finding is unsupported by competent 
substantial evidence—indeed, it has not mentioned the finding at all—and it has therefore 
abandoned any argument as to the sufficiency of the evidence to support it.” 
 17.  "DOR next contends that M.J.M.'s petition is untimely and therefore time-barred 
because it was not filed within ninety days of his DNA test results as required by section 
742.18(1)(b)." 
 18.  "This section requires that a petition to disestablish paternity include '[t]he results of 
scientific tests ... administered within 90 days prior to the filing of such petition, which results 
indicate that the male ordered to pay such child support cannot be the father.'" 
 19.  "M.J.M.'s petition was not filed within ninety days of the administration of the 
paternity test.  DOR's argument is, in essence, that the statute is akin to a statute of limitation, a 
statute of repose, or a jurisdictional statute of non-claim that bars as untimely any petition for 
disestablishment that is not filed within ninety days of the first DNA test a petitioner takes that 
shows that the petitioner is not the biological father of the child.  DOR's argument is inconsistent 
with the plain language of the statute." 
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 20.  "By its terms, section 742.18(1) regulates what a petition to disestablish paternity 
must contain and provides that one thing it must contain is the results of a DNA test administered 
no more than ninety days before the petition is filed." 
 21.  "The statute does not say that if a petition is not filed within ninety days of any DNA 
test, the petitioner's right to seek disestablishment of paternity is forever lost." 
 22.  "Nor is that the natural or logical import of a statutory requirement that a petition 
include the result of a DNA test that is no more than ninety days old." 
 23.  "Had the legislature meant for the statute to function as a statute of limitations, a 
statute of repose, or a jurisdictional statute of nonclaim it would and quite easily could have used 
language that served that function." 
 24.  "The statute books are filled with language that does that kind of thing…. That it 
chose not to word the statute in a way that effects a time-bar confirms what the plain language of 
the statute says." 
 25.  "It regulates only what a petition to disestablish paternity must contain, i.e., the 
results of a test completed within the previous ninety days, not whether a petition to disestablish 
paternity becomes time-barred and lost if not brought within that time.  The statute does not 
require a DNA test accompanying the petition be the first test taken by a petitioner." 
 26.  "For the reasons we have stated, the unambiguous language of the statute does not 
function as the language of limitations, repose, or nonclaim." 
 27.  "That still leaves us with the question of whether M.J.M.'s failure to attach the results 
of a DNA test that complied with the statute required that the trial court deny the petition at the 
final hearing as insufficiently pleaded." 
 28.  "We believe that it does not because our court has recognized that minor, non-
prejudicial variations from the requirements of section 742.18(1) within a petition do not require 
that the petition be denied at a final hearing." 
 29.  "In this case, although the petition contained test results that were more than ninety 
days old, at the final hearing DOR requested, and the trial court ordered, a new DNA test, the 
results of which again established that M.J.M. was not the biological father of M.R.  DOR went 
to the final hearing on notice of the basis of M.J.M.'s claim to disestablish paternity and then 
asked for and received the functional equivalent of the DNA test results the statute requires in the 
form of a new DNA test ordered by the trial court.  The mere formality of filing an amended 
petition based on the new test date would add nothing here, especially considering DOR's 
agreement to a new test and the fact that it did not even raise the timeliness of M.J.M.'s petition 
in its written answer to it." 
 30.  "Finally, DOR alleges that the trial court failed to make statutorily required findings 
regarding child support and that, at all events, the evidence adduced at the hearings would have 
been insufficient to support such findings." 
 31.  "Section 742.18(2)(c) requires that where a petitioner is not current on child support, 
a trial court may not disestablish paternity unless it finds that the petitioner has 'substantially 
complied' with his child support obligation and that there is 'just cause' for any delinquency." 
 32.  "DOR is correct in that the trial court failed to make any findings as to the status of 
M.J.M.'s child support payments or as to whether he had substantially complied with his support 
obligation.  It is also correct that the trial court's just cause finding was ambiguous at best." 
 33.  "The trial court found only that 'just cause may have existed for [M.J.M.]'s failure to 
pay the delinquent child support when it became due.'  Thus, the trial court did not actually make 
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any of the findings that section 742.18(2)(c) requires. We are therefore required to reverse the 
disestablishment order and remand for reconsideration." 
 34.  "We make no determination as to whether M.J.M. will be able to meet his burden to 
show substantial compliance or just cause.  In that regard, the procedure by which the evidence 
was taken compels us to remand to provide M.J.M. with an opportunity to meet that burden." 
 35.  "M.J.M. appeared pro se at the hearings, at which time the trial court asked a series 
of pointed questions, discouraged or precluded any effort by M.J.M. to explain his situation, and 
left M.J.M. without a genuine opportunity to meet his burden regarding substantial compliance 
or just cause.  On remand, the trial court should conduct a full hearing on these issues." 
 36.  "Although we reject DOR's arguments concerning newly discovered evidence and 
timeliness, we reverse and remand for the limited purpose of having the trial court conduct 
further proceedings and make appropriate findings regarding the child support issue.  The trial 
court should then grant or deny the petition, depending on the result dictated by its findings 
about child support." 
Dep't of Revenue v. M.J.M. and A.M.R., 217 So.3d 1148 (Fla. 2d DCA 2017) 
 


 
Third District 


Fourth District 


TRIAL COURT ERRED IN DENYING FATHER'S PETITION TO DISESTABLISH 
PATERNITY BASED ON NEWLY DISCOVERED EVIDENCE IN FORM OF RECENT 
DNA TEST SHOWING THAT HE WAS NOT CHILD'S BIOLOGICAL FATHER ON 
GROUND THAT COURT COULD NOT DISESTABLISH PATERNITY UNLESS 
ANOTHER PUTATIVE FATHER WAS WILLING TO "STEP IN" AND ESTABLISH 
PATERNITY. 
 
 The legal father of a dependent child appealed from an order denying his petition to 
disestablish paternity under Florida Statute 742.18. The legal father was never married to the 
mother, but he acknowledged paternity on the child's birth certificate. During the dependency 
proceedings he petitioned to disestablish paternity based on newly discovered evidence - 
primarily, a recent DNA test showing that he was not the biological father of the child. 
Nevertheless, the trial court denied the petition, ruling that it could not disestablish paternity 
unless another putative father was willing to "step in" and establish paternity. The Fourth District 
Court of Appeal accepted the Department's confession of error and reversed, holding: 
 1.  “The trial court's ruling was based upon Department of Health and Rehabilitative 
Services v. Privette, 617 So.2d 305 (Fla. 1993).  In Privette, our supreme court held that before a 
blood test can be ordered to determine paternity in cases where the child is born legitimate, the 
trial court must find that the child's best interests will be better served by the blood test 'even if 
the blood test later proves the child's factual illegitimacy.'" 
 2.  "As the supreme court later explained, 'Privette addressed a case of contested paternity 
involving blood tests, and its application is limited to those instances where a child faces the 
threat of being declared illegitimate, and the "legal father" also faces the threat of losing parental 
rights which he seeks to maintain.'" 
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 3.  "In 2006, however, after Privette, the legislature enacted section 742.18, Florida 
Statutes.  By enacting this statute, 'the legislature provided that even after paternity has been 
established and the father-child relationship has been fostered, there is a mechanism by which a 
man may disestablish his paternity and avoid further obligation to support the child.'" 
 4.  "Here, the trial court erred in ruling that another putative father must be willing to 
establish paternity before appellant's petition for disestablishment of paternity could be granted.  
Section 742.18 contains no such requirement." 
 5.  "A Privette  'best interests' inquiry applies only in contested cases where a child faces 
the threat of being declared illegitimate and the legal father also faces the threat of losing 
parental rights which he seeks to maintain.  Neither situation applies here." 
 6.  "In the instant case, the child does not face the threat of losing legitimacy (as the child 
was not born legitimate), and the legal father does not seek to maintain his parental rights.  
Accordingly, we reverse the order denying the petition and remand for further proceedings." 
L.G. v. Dep't of Children and Families, 227 So.3d 653 (Fla. 4th DCA 2017) 
 


Fifth District 
 


ORDER DIRECTING PARTIES AND MINOR CHILD TO SUBMIT TO SCIENTIFIC 
PATERNITY TESTING IN A PROCEEDING BROUGHT BY DEPARTMENT OF 
REVENUE TO REGISTER AND ENFORCE CHILD SUPPORT OBLIGATION 
PREVIOUSLY ORDERED BY FOREIGN COURT DEPARTED FROM ESSENTIAL 
REQUIREMENTS OF LAW AND WOULD RESULT IN IRREPARABLE HARM THAT 
CANNOT BE REMEDIED ON PLENARY APPEAL; PATERNITY HAD ALREADY 
BEEN ESTABLISHED IN FOREIGN COURT BEFORE SUPPORT ORDER WAS 
ISSUED, AND STATUTE ON WHICH FATHER RELIED AS BASIS FOR HIS MOTION 
FOR PATERNITY TESTING PERTAINED ONLY TO PROCEEDINGS TO 
ESTABLISH PATERNITY; IF FATHER'S MOTION FOR PATERNITY TESTING 
WERE CONSTRUED AS A DISCOVERY ORDER, TRIAL COURT MADE NO 
FINDING OF "GOOD CAUSE" FOR TESTING AND THERE WAS NO TESTIMONY 
OR EVIDENCE PRESENTED THAT COULD HAVE SUPPORTED SUCH A FINDING. 
 
 The Florida Department of Revenue ("DOR") sought certiorari review of an order 
directing the parties and minor child to submit to scientific paternity testing in a proceeding 
brought by DOR to register and enforce a child support obligation previously ordered by a state 
court in Texas. The Fifth District Court of Appeal granted the petition and quashed the order 
holding: 
 1.  "To be entitled to certiorari relief, DOR must establish that the circuit court order 
departs from the essential requirements of law and that the order will cause irreparable harm that 
cannot be cured on plenary appeal." 
 2.  "Here, the irreparable harm requirement allowing this court to exercise jurisdiction has 
been met because any error in an order requiring a child submit to paternity testing cannot be 
corrected on plenary appeal once the genetic testing is completed." 
 3.  "Having certiorari jurisdiction to review the order, we next address whether the order 
departs from the essential requirements of law." 
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 4.  "For purposes of certiorari relief, an order departs from the essential requirements of 
law when it violates clearly established principles of law which can come from 'controlling case 
law, rules of court, statutes, and constitutional law.'" 
 5.  "For the following reasons, we conclude that the instant order violates these 
principles." 
 6.  "First, the proceeding before the circuit court was to register and enforce a child 
support order entered in another state after paternity had been conclusively established." 
 7.  "Section 88.3151, Florida Statutes (2015), provides that '[a] party whose parentage of 
a child has been previously determined by or pursuant to law may not plead non-parentage as a 
defense to a proceeding under this act.'" 
 8.  "Second, [Respondent] filed his motion for scientific paternity testing pursuant to 
section 742.12, which, by its own terms, is not applicable to the present proceeding as this statute 
pertains to 'any proceeding to establish paternity.’ … Paternity regarding this minor child was 
established long ago." 
 9.  "Third, although there are circumstances under which a male may seek to disestablish 
paternity or terminate a child support obligation when he is not the biological father of the child, 
to do so requires the filing of a petition and affidavit with specific pleading requirements.  
However, [Respondent] has not filed such a petition." 
 10.  "Additionally, [Respondent] acknowledged in his response to DOR's certiorari 
petition that he is not requesting that the Florida court disestablish paternity if the testing shows 
that he is not the biological father of V.S. and 'understands that ... he would have to go to the 
court that has jurisdiction to go forward with his action to disestablish paternity.' " 
 11.  "Simply put, there was no basis for the circuit court to order paternity testing because 
no paternity action was pending before it." 
 12. "Under these circumstances, the court order compelling scientific paternity testing 
was akin to a discovery order." 
 13.  "However, 'no party to any family law proceeding is entitled to an order requiring 
another party to submit to genetic testing unless (1) the proceedings place paternity in 
controversy" and (2) "good cause" exists for the testing.'" 
 14.  "Here, the trial court made no finding of 'good cause' in the challenged order nor was 
there any testimony or evidence presented that could have supported such a finding." 
 15.  "Thus, if construed as a discovery order, it was improvidently entered." 
 16.  "Accordingly, we grant DOR's petition for a writ of certiorari and quash the trial 
court's order that directed the parties and the minor child to make themselves available for 
scientific paternity testing." 
Department of Revenue, o/b/o Meeker v. Silva, 214 So.3d 766 (Fla. 5th DCA 2017) 
 
 


B.  Miscellaneous 


 
First District 
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Second District 


INDIVIDUAL WHO CLAIMED TO BE BIOLOGICAL FATHER OF DEPENDENT 
CHILD WHO WAS BORN OUT OF WEDLOCK HAD STANDING IN DEPENDENCY 
PROCEEDINGS TO CHALLENGE PATERNITY OF PERSON LISTED AS FATHER 
ON CHILD'S BIRTH CERTIFICATE ON BASIS OF FRAUD, DURESS, OR 
MATERIAL MISTAKE OF FACT. 
 
 J.R–P.'s argued on appeal that the trial court improperly granted another male standing to 
challenge paternity under chapter 742, Florida Statutes (2014), in a dependency case. This is a 
peculiar case that concerns a child, two men who claim to be the father, and the child's birth 
mother, who may have been murdered. The child was sheltered shortly after her birth in August 
2013. The child was placed with her maternal aunt, with whom she has remained throughout 
these proceedings.   J.R–P. raises two major points on appeal. First, he contends that the trial 
court improperly granted O.R. standing to proceed even though J.R–P. did not wish to 
disestablish paternity. Second, J.R–P. maintains that fraud and material mistake of fact were not 
properly pleaded and not supported by the evidence. The Second District Court of Appeal held: 
 1.  "As to J.R–P.'s concern with pleading deficiencies, J.R–P. did not present that issue to 
the trial court and, thus, did not preserve it for our review.  Further, the trial court's finding of 
fraud and material mistake of fact is supported by competent substantial evidence." 
 2.  "We now address J.R–P.'s standing argument.  O.R.'s paternity challenge arose in a 
chapter 39 dependency case.  "Florida Rule of Juvenile Procedure 8.226 addresses parenthood 
determinations in chapter 39 cases.  Rule 8.226(a) allows the trial court to conduct proceedings 
under chapter 742 'either as part of the chapter 39, Florida Statutes, proceeding or in a separate 
action under chapter 742, Florida Statutes.'  Here, the dependency court conducted the chapter 
742 proceedings as part of the chapter 39 proceeding." 
 3.  "Although rule 8.226 authorizes matters of paternity to be decided as part of the 
chapter 39 proceeding, it does not address the procedure for raising and resolving a paternity 
challenge such as that before us." 
 4.  "J.R–P. does not directly challenge the trial court's procedure to resolve the paternity 
challenge.  Rather, he proposes that a biological father lacks standing to disestablish another's 
paternity.  Relying on section 742.18, J.R–P. asserts that he is the only person who may seek to 
disestablish his paternity." 
 5.  "Section 742.18 'establishes circumstances under which a male may disestablish 
paternity or terminate a child support obligation when the male is not the biological father of the 
child.'  Thus, section 742.18 provides a mechanism by which J.R–P. could have sought to 
disestablish paternity if he had been so inclined." 
 6.  "Paternity established through 'a signed voluntary acknowledgment of paternity' may 
be challenged on the grounds of 'fraud, duress, or material mistake of fact' by a 'challenger.'    
Nothing in section 742.10(4) precludes a child's biological father from proceeding as a 
challenger." 
 7.  "Early in the dependency case, J.R–P. was identified as the child's father.  He asserts 
that his paternity was established by law through the shelter order.  We do not view the shelter 
hearing as an adjudicatory hearing to establish J.R–P.'s paternity." 
 8.  "We recognize, however, that J.R–P. asserts that his name on the birth certificate is an 
acknowledgment of his paternity.  But after the lapse of a sixty-day rescission period, 'a signed 
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voluntary acknowledgment of paternity shall constitute an establishment of paternity and may be 
challenged in court only on the basis of fraud, duress, or material mistake of fact, with the burden 
of proof upon the challenger.'" 
 9.  "Section 742.10(4) opens an avenue for O.R. to challenge paternity.  Accordingly, we 
reject J.R–P.'s argument that O.R. lacks standing to disestablish J.R–P.'s paternity." 
 10.  "J.R–P. also asserts that to establish standing a biological father must demonstrate a 
substantial concern for the child's welfare.  Even if that is so, the record before us adequately 
supports O.R.'s concern for the child." 
 11.  "Here, the trial court granted O.R. participant status.  A participant in a chapter 39 
shelter, dependency, or termination of parental rights proceeding may include, among others, 
identified prospective parents and any other person whose participation may be in the best 
interest of the child.   In the interlocutory order on standing, the trial court specifically found that 
it was 'in the [c]hild's best interest to allow [O.R.] standing.' " 
 12.  "The trial court did not specifically state whether it was granting O.R. participant 
status as an 'identified prospective parent' or as 'any other person whose participation may be in 
the best interest of the child' at that juncture in the proceedings.  Either way, we conclude that in 
the context of a chapter 39 proceeding, the child's best interest is the appropriate standard in 
deciding whether a biological father has standing to challenge paternity of a child born out of 
wedlock as between two males who were not married to the child's mother." 
In the Interest of Y.R.-P., 228 So.3d 628 (Fla. 2d DCA 2017) 


 
Third District 


Fourth District 


SECTION 742.045, WHICH PERMITS AWARD OF ATTORNEY'S FEES INCURRED 
IN MAINTAINING OR DEFENDING "ANY PROCEEDING UNDER THIS CHAPTER," 
INCLUDES APPELLATE PROCEEDING NECESSARY TO MAINTAIN OR DEFEND 
AN ACTION UNDER THE CHAPTER. 
 
 The appellee moved for attorney's fees in this paternity action. The Fourth District Court 
of Appeal found: 
 1.  "We grant the appellee's motion, and as fashioned below, we recede from Gilbertson 
v. Boggs, 743 So. 2d 123 (Fla. 4th DCA 1999)." 
 2.  "We now apply the plain meaning of the first sentence of section 742.045, Florida 
Statutes (2016), which has remained identically worded for more than 25 years." 
 3.  "The statute was and remains unambiguous and, in fact, is crystal clear." 
 4.  "This court has neither the function nor prerogative to speculate on--or engage in--
construction of a statute that continues to convey an unequivocal meaning." 
 5.  "Since 1991, section 742.045, in pertinent part, has been straightforward: 'The court 
may from time to time, after considering the financial resources of both parties, order a party to 
pay a reasonable amount for attorney's fees, suit money, and the cost to the other party of 
maintaining or defending any proceeding under this chapter, including enforcement and 
modification proceedings.'" 
 6.  "The statute allows for the award of attorney's fees in 'any proceeding under this 
chapter.' " 
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 7.  "It is axiomatic that this would include any appellate proceedings necessary to 
maintain or defend an action under the chapter." 
 8.  "Gilbertson did not consider the statutory context or the history of the statute in 
determining that it did not authorize attorney's fees on appeal." 
 9.  "Instead, it wrongly concluded that because the Legislature later enacted a specific 
inclusion of appellate attorney's fees in section 61.16, Florida Statutes, it must have impliedly 
rejected such an inclusion of appellate fees in section 742.045." 
 10.  "It relied solely on Starkey v. Linn… which in a footnote stated that the statute did 
not authorize attorney's fees by comparing it to the then current version of section 61.16 which 
included a specific reference to appellate attorney's fees: 'It is almost identical to section 61.16, 
but for the conspicuous absence of authority to award appellate fees.'" 
 11.  "Reliance on that footnote led us to the wrong conclusion." 
 12. "We thus recede from Gilbertson and grant attorney's fees to the appellee, 
conditioned upon a showing of need and ability to pay, and remand for the trial court to make 
that determination, as well as the amount of a reasonable fee, should need and ability be 
established." 
 13.  "We also certify conflict with Starkey." 
Beckford v. Drogan, 216 So.3d 1 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN FINDING THAT A PUTATIVE FATHER HAS NO RIGHT 
TO ESTABLISH PATERNITY OF A CHILD WHO WAS BORN INTO AN INTACT 
MARRIAGE WHEN THE MARRIED MOTHER AND HER HUSBAND OBJECT. 
 
 The Appellant, Perkins, the biological father of C.P. ("the Child"), appeals the trial court's 
order dismissing his Petition to Establish Paternity with prejudice on the grounds that the Child 
was born into an intact marriage of the mother to another man. The Appellant argues that the 
court erred in finding that he lacked standing to bring the petition based on the facts of the case.  
 In February of 2013, the Appellee, Simmonds ("the Mother"), gave birth to the Child. 
The Mother did not provide paternal information on the Child's birth certificate, but the Child 
was given the Appellant's surname. DNA tests confirm that the Appellant is the Child's 
biological father.   
 In September of 2015, the Appellant filed a Petition to Establish Paternity, Child Support 
and for Other Relief. The Mother moved to dismiss the Appellant's petition, alleging that the 
Appellant did not have standing to pursue paternity because the Mother was married to the 
Appellee, Ferguson ("Husband"), before she gave birth to the Child and the marriage remained 
intact. The Court ultimately concluded:  "The facts strongly favor the [Appellant] having some 
involvement in the child's life. However, the law requires this Court to do something else. 
Perhaps there needs to be some movement in the law. However, it needs to come from a higher 
Court or from the Legislature. The function of this Court is to follow and uphold the law as this 
Court understands it.  A putative father has no right to establish paternity of a child who was 
born into an intact marriage, when the married woman and her Husband object.  No exceptions 
fall under the facts of this case as presented to the court." 
 The Appellant argued that the court's legal conclusion was incorrect, and the Fourth 
District Court of Appeal agreed, holding: 
 1.  "Chapter 742 of the Florida Statutes governs the determination of parentage.  Section 
742.011 provides the following basis for the court's jurisdiction over the parties:  Any woman 
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who is pregnant or has a child, any man who has reason to believe that he is the father of a child, 
or any child may bring proceedings in the circuit court, in chancery, to determine the paternity of 
the child when paternity has not been established by law or otherwise.” 
 2.  "The law presumes that the Husband of the biological mother of a child is the child's 
legal father." 
 3.  "This presumption is one of the strongest rebuttable presumptions known to law and is 
based on the child's interest in legitimacy and the public policy of protecting the welfare of the 
child." 
 4.  "Because of the strength of this presumption, many courts have held that 'a putative 
father has no right to seek to establish paternity of a child who was born into an intact marriage 
when the married woman and her Husband object.'" 
 5.  "The First District has gone so far as to suggest that the presumption of legitimacy 
may never be rebutted." 
 6.  "This Court, however, has reaffirmed that the presumption of legitimacy afforded to a 
child born within an intact marriage is exactly that: a presumption.  Thus, the presumption of 
legitimacy may be rebutted in certain, rare circumstances." 
 7.  "In the most recent opinion on the subject, M.L. v. Department of Children and 
Families, this Court wrote 'to clarify' that: '[W]hile a biological father who is a stranger to an 
existing marriage into which a child is born has extremely limited rights, his ability to establish 
his paternity is not left entirely to the Husband's “whim.” ... [A] biological father may seek to 
establish his paternity, even when both the mother and Husband object, if 'common sense and 
reason are outraged' by applying the marital presumption to bar such an action." 
 8.  "An example of when the application of the presumption of legitimacy outraged 
common sense and logic can be found in Lander v. Smith, 906 So.2d 1130 (Fla. 4th DCA 2005).  
There, the biological father of a child conceived with an otherwise married woman petitioned to 
establish his paternity of the child.  At the time she conceived the child, the mother was 
separated from her Husband and told the biological father that she was getting a divorce. It was 
uncontested that the biological father was indeed the child's father, and the child was given the 
biological father's last name. Additionally, the biological father alleged that he 'provided 
financial support to [the mother] before [the child's] birth, provided financial support to pay for 
the expenses of [the child's] birth and his care, paid child support to [the mother], and developed 
a relationship with [the child].'  Nonetheless, the mother and her Husband contested the 
biological father's petition, and the trial court dismissed the petition, ruling that the biological 
father lacked standing to pursue paternity because of the presumption of legitimacy afforded to 
children born during an intact marriage.  We reversed the court's ruling on appeal, holding that 
'the presumption of legitimacy [did] not bar a paternity action under the factual circumstances 
presented' and remanded for additional proceedings for the court to consider the best interests of 
the child." 
 9.  "In doing so, we reasoned: 'This case rests at the intersection of paternity and 
legitimacy where there exists a natural tension between reason and emotion, law and social 
consciousness, and the presumption of legitimacy and the best interests of a child in a modern 
world characterized by family structures of endless varieties and mores in constant flux. We are 
mindful of the presumption of legitimacy and the importance that it serves for children who 
would otherwise face uncertainty in their family lives. [The child] is not one of these children. 
For [the child], it cannot be said that strictly applying the presumption of legitimacy is irrefutably 
in his best interests where it is uncontested that [the petitioner] is his biological father and where 
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[the petitioner] is willing to assume that role in [the child's] life. This is especially so in light of 
the lack of evidence that [the Husband] has played any paternal role in [the child's] life. For [the 
child] it is likely that strict adherence to the presumption of legitimacy could operate to thrust 
upon him the very uncertainty that it is intended to avoid.'" 
 10.  "This case is on all fours with Lander.  Like in Lander, it is uncontested that 
Appellant is the biological father and that the Child was given Appellant's last name.  Also like 
in Lander, Appellant alleged that the Mother represented she was getting or was divorced when 
she had the Child.  Additionally, Appellant also established that he financially supported the 
Child.  Most importantly, as was the case in Lander, Appellant's evidence established that 
Appellant had a strong parent/child relationship with the Child and was committed to continuing 
the relationship." 
 11.  "Under these circumstances, it is not in the Child's best interest to apply the 
presumption of legitimacy at the cost of the Child's established relationship with her father.  
Accordingly, consistent with Lander, we reverse the trial court's order of dismissal of Appellant's 
paternity action and remand for further proceedings." 
Perkins v. Simmonds, 227 So.3d 646 (Fla. 4th DCA 2017) 
 


Fifth District 
 


 


X. PROCEDURAL MATTERS 


 


A.  Service and Jurisdiction 


 
First District 


ORDER REQUIRING HUSBAND'S COMPANY TO CONTINUE TO PAY WIFE, WHO 
WAS NOT EMPLOYED BY THE COMPANY REVERSED WHERE COMPANY WAS 
NOT JOINED OR NAMED AS A PARTY TO THE DISSOLUTION PROCEEDINGS. 
 
 The Husband in a pending dissolution proceeding, appealed from the trial court's 
temporary support order. The order required the Husband to pay child support and to continue 
paying family and household expenses, as he had been doing voluntarily, and required the 
company in which he is a partner in to continue paying his Wife a weekly stipend. The First 
District Court of Appeal found: 
 1.  "Although awards of temporary alimony are within a trial court's broad discretion, the 
record must contain competent, substantial evidence that demonstrates the receiving spouse's 
need for support and the paying spouse's ability to pay." 
 2.  "If an award is in excess of a party's ability to pay, then it is not supported by 
competent, substantial evidence, and a trial court abuses its discretion by ordering such an 
award." 
 3.  "In its Order on Wife's Petition for Temporary Needs and Faculties, the trial court 
found that since the parties' separation, Husband had been paying the mortgage, electricity and 
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cable on the marital home, the insurance for the parties' vehicles, Wife's car payment, and loan 
payments on the parties' camper and motorcycle." 
 4.  "The trial court ordered that Husband continue to pay these expenses, along with $250 
per week for support of the parties' minor children." 
 5.  "The trial court also ordered Husband's company, where he is a partner, to continue 
paying the Wife a 'salary' of $135.64 per week." 
 6.  "At the hearing on Wife's petition, Wife testified she did not perform any work for the 
company in exchange for the salary." 
 7.  "The trial court, however, did not make a specific finding as to Husband's ability to 
pay." 
 8.  "The evidence and testimony was conflicting: Husband's financial affidavit stated a 
net monthly income of $4,023.08 and a gross annual income in 2015 of $57,200; at the hearing, 
Wife testified that Husband earned that amount, and Husband and Wife both testified that 
Husband's income was $1,100 per week, however, Husband also testified his income was 
'[s]eventy-two annually.' " 
 9.  "Additionally, the trial court did not make a specific finding as to the specific amounts 
for the expenses Husband was required to continue paying, and Husband's and Wife's financial 
affidavits differ materially in stating each party's income and the amounts of household 
expenses." 
 10.  "Husband's financial affidavit lists 'Monthly mortgage or rent' of $2,591.46, yet 
under 'Liabilities' he lists 'Suntrust (mortgage)' of $1,396.46.  Wife's financial affidavit lists the 
mortgage payment as $1,259.45 per month, yet she testified that Husband had been paying the 
mortgage since their separation, which she estimated was $1,400." 
 11.  "In determining whether to award alimony or maintenance, the court shall first make 
a specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance." 
 12.  "Where the basis for an award is reasonably clear and supported by the record, an 
appellate court should not reverse for absence of statutory findings in the written order." 
 13.  "Here, the trial court's lack of statutory findings frustrates appellate review because 
the record indicates differing claims as to Husband's net income and the amount of support 
needed, making it impossible to determine on appeal whether the award is within Husband's 
ability to pay." 
 14.  "Husband and Wife continue to argue two different values as to Husband's income 
and the amount of support owed.  Depending on the facts, the trial court's award may be within 
Husband's ability to pay and thus within the trial court's discretion to award, or in excess of 
Husband's ability to pay and thus an abuse of the trial court's discretion to award." 
 15.  "We remand to the trial court for a specific factual determination as to the amount of 
Wife's need, Husband's ability to pay, and any other factors described in section 61.08, Florida 
Statutes, to establish a basis for the award." 
 16.  "Regarding the trial court's order that Husband's company continue to pay Wife's 
salary, Husband's company has not been joined as a party to the dissolution action, and 'the trial 
court has no power to order a transfer of corporate assets without joinder of the corporation.'" 
 17.  "While the trial court has the authority to distribute a spouse's interest in company 
stock, it does not have the authority to distribute assets of the non-joined company itself." 
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 18.  "Appellate courts have expanded the rule barring transfer of non-party corporate 
assets to also bar transfer of assets owned by non-party limited liability companies.  Here, 
Husband's company, from which Wife receives a stipend, is a limited liability company." 
 19.  "The trial court had no authority to order a non-party company to pay a salary to 
someone who does not work for that company, and the trial court erred by doing so." 
 20.  "We therefore remand to the trial court for a specific factual determination as to 
Wife's need and Husband's ability to pay, and any other relevant factors under section 61.08, 
Florida Statutes, to establish a basis for the award.  We reverse the portion of the award requiring 
Husband's company to continue paying Wife a stipend." 
Buchanan v. Buchanan, 225 So.3d 1002 (Fla. 1st DCA 2017) 
 
TRIAL COURT LACKED JURISDICTION TO DOMESTICATE OUT-OF-STATE 
DIVORCE JUDGMENT FOR PURPOSES OF MODIFYING CHILD SUPPORT AND 
CHILD CUSTODY PROVISIONS WHERE TWO OF THE CHILDREN WERE NO 
LONGER MINORS, FORMER WIFE AND MINOR CHILD RESIDED IN FOREIGN 
STATE, AND FLORIDA WAS NOT MINOR CHILD'S HOME STATE. 
 
 The Former Wife, a Georgia resident, appealed from the trial court's judgment 
domesticating her out-of-state divorce judgment and the court's decision to resolve the Former 
Husband's request to modify their out-of-state child support and child custody orders. The 
Former Wife objected to the final judgment on jurisdictional grounds specifically, because she 
lives in Georgia and has not consented to having a Florida court modify the judgment.  
 1.  "Two statutes address the circumstances under which Florida's courts can modify out-
of-state child support judgments." 
 2.  "Section 88.6131, Florida Statutes, allows modifications, but only if all parties now 
reside in the State of Florida.  Here, they do not. [The Former Wife] lives in Georgia, which [the 
Former Husband's] petition acknowledges." 
 3.  "Section 88.6111 allows for modifications if the petitioner is not a Florida resident and 
the children are Florida residents.  But it is the opposite in this case: [the Former Husband] lives 
in Florida and two of the children live elsewhere, according to [the Former Wife's] Petition and 
the Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA) verified affidavit filed by 
[the Former Wife].” 
 4.  "With respect to custody, two of the older children have reached eighteen years of age 
and the court lacks subject matter jurisdiction with respect to them.  Only one of [the children 
remains a minor and that child lives with [the Former Wife] in Georgia." 
 5.  "Florida is not the child's home state and its courts lack jurisdiction because the child 
lived with her mother in Georgia during the six-month period preceding the petition." 
 6.  "For these reasons, we conclude that the trial court lacks jurisdiction to domesticate 
the out-of-state divorce judgment for the purposes of modifying the child support and custody 
orders." 
Kessinger v. Kessinger, 228 So.3d 1202 (Fla. 1st DCA 2017) 
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Second District 
 


TRIAL COURT ERRED IN DENYING WIFE'S CHALLENGE TO FLORIDA COURT'S 
SUBJECT MATTER JURISDICTION OVER PARTIES AND THEIR CHILDREN 
WITHOUT AFFORDING PARTIES AN EVIDENTIARY HEARING WHERE 
HUSBAND'S UCCJEA AFFIDAVIT WHICH REFLECTED THAT ALL OF THE 
COUPLE'S CHILDREN HAD RESIDED IN A FOREIGN COUNTRY FOR TWO 
YEARS IMMEDIATELY PRIOR TO FILING OF DISSOLUTION PROCEEDING AND 
HAD LIVED MOST OF THEIR LIVES IN FOREIGN NATIONS AND WIFE'S 
VERIFIED PETITION STATING THAT NEITHER SHE, NOR HER HUSBAND, NOR 
ANY OF THEIR CHILDREN HAD EVER ESTABLISHED RESIDENCE IN FLORIDA. 
 
 The Wife contended on appeal that the trial court improperly denied her petition 
challenging subject matter jurisdiction. The Husband conceded that the circuit court committed a 
procedural error when it denied the Former Wife's petition without first affording her an 
evidentiary hearing on her petition. However, he believed that he could present evidence and 
arguments that would show the Collier County circuit court was properly vested with subject 
matter jurisdiction over these proceedings. In his briefing and at oral argument, the Husband 
requested that the appellate court reverse and remand the case to the trial court for further 
proceedings.  The Wife argued that the evidence below proved conclusively that the only state 
with jurisdiction over the children was New York. According to the Wife, there was no evidence 
that could have established a Florida residency for the parties or their children under Florida 
Statutes 61.021, 61.503(4), or 61.514. And as such, the Collier County Circuit Court could not 
have had jurisdiction to adjudicate a divorce proceeding as a matter of law. She argued that the 
appellate court should not only reverse the circuit court's order but vacate the judgment of 
dissolution of marriage in its entirety, as the evidence would show that the circuit court never 
had jurisdiction over any aspect of this marriage or these minor children and its judgment was 
void ab initio. 
 1.  "It would seem from the limited evidentiary record we have that [the Husband's] 
assertions about the Collier County Circuit Court's initial subject matter jurisdiction - essentially, 
that notwithstanding anyone's residency, the parties agreed to it; that [the Wife] should be 
estopped from denying it; and that the alternative of submitting their familial disputes to a court 
in the UAE was mutually unpalatable - are likely going to prove untenable.” 
 2.  "Nevertheless, those arguments, and the evidence the parties were entitled to present 
to buttress those arguments, have yet to be given a hearing.  [the Husband] concedes, and we 
agree, that the denial of [the Wife's] challenge to the circuit court's subject matter jurisdiction 
without affording the parties an evidentiary hearing was error that requires reversal." 
 3.  "But we can go no further into the resolution of this jurisdictional quandary because as 
an appellate court we cannot render the initial factual determinations that still need to be made." 
 4.  "Accordingly, we reverse the circuit court's order and remand for the court to convene, 
as expeditiously as possible, an evidentiary hearing on [the Wife's] jurisdictional challenge.” 
Scudder v. Scudder, 228 So.3d 703 (Fla. 2d DCA 2017) 
 







  240 


Third District 


ORDERS AWARDING WIFE TEMPORARY SUPPORT AND HOLDING HUSBAND IN 
CONTEMPT FOR FAILURE TO PAY AWARD WERE ENTERED AFTER COURT 
WAS DIVESTED OF JURISDICTION AND WERE THEREFORE VOID. 
 
 The husband challenged two trial court orders, a September 17, 2015 order awarding the 
wife monthly temporary support payments of $50,000 and a retroactive support payment of 
$668,037, and a March 24, 2016 order finding husband in contempt for failing to pay wife the 
sums awarded in the order. The District Court only addressed the issue of whether the trial court 
retained jurisdiction over this case after the husband's September 4, 2014 voluntary dismissal 
divested the court of jurisdiction. The District Court of Appeal found: 
 1.  "Because this issue involves a pure question of law, we review de novo the trial court's 
decision that it retained jurisdiction." 
 2.  "We conclude that husband's September 4, 2014 voluntary dismissal divested the trial 
court of jurisdiction." 
 3.  " In this case, default was entered against Wife on April 23, 2012…. By virtue of this 
default, Wife was precluded from filing anything in the trial court except a motion to have the 
default lifted…. Any other purported filings by the wife were a nullity.” 
 4.  "Hence wife's procedural posture in this case is fundamentally different from that of 
the parties in [the cases she relies on]….[as]  the movants in those cases had sought leave to 
amend a filed pleading when the other party's dismissal notice was filed." 
 5.  "Here, wife had filed no pleadings in the case, resulting in the default being entered 
against her." 
 6.  "The only motion pending when husband filed his dismissal was wife's motion to lift 
the default." 
 7.  "This motion became moot when husband filed his voluntary dismissal on September 
4, 2014." 
 8.  "Husband's voluntary dismissal ended the case, depriving the trial court of any further 
jurisdiction over the case." 
 9.  "Therefore, any and all orders entered after the trial court was divested of jurisdiction 
were void." 
 10.  "While, notwithstanding husband's dismissal, the trial court and the parties proceeded 
as if the trial court continued to have jurisdiction over the case, it is well settled that parties 
cannot confer jurisdiction where none exists." 
 11.  "We therefore quash the orders on appeal and all other orders entered by the trial 
court after jurisdiction was divested." 
Rebolledo, et al. v.  Cordero, 217 So.3d 147 (Fla. 3d DCA 2017) 
 
TRIAL COURT DID NOT ABUSE DISCRETION IN DENYING HUSBAND'S MOTION 
TO DISMISS ON GROUNDS OF FORUM NON CONVENIENS WHERE MOTION WAS 
NOT TIMELY FILED WITHIN 60 DAYS OF SERVICE OF PROCESS ON HUSBAND 
IN WIFE'S PETITION FOR SUPPORT UNCONNECTED WITH DISSOLUTION 
 
 The Husband appealed from the trial court's non-final order denying as untimely his 
motion to dismiss on the grounds of forum non conveniens. This appeal stems from the 
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dissolution of marriage action between the Husband and the Wife. Both Husband and Wife are 
citizens of Ecuador, and were married on December 16, 1991, during a business trip to Miami. 
The newlyweds returned to Ecuador and throughout their marriage, the couple lived and worked 
in Ecuador. In early 2013, the Husband abandoned the marital home in Ecuador.  On August 10, 
2014, the Husband notified the Wife in writing that he was seeking "dissolution of the 
community property." The Husband did not and could not file a divorce action in Ecuador 
because, at the time, there was a three-year waiting period before a person who left the marital 
home could seek a divorce. The Wife then flew to Miami and, on August 12, 2014, she filed a 
Petition for Support Unconnected with Dissolution of Marriage, pursuant to Florida Statute 
61.09. On August 13, 2014, the Husband was personally served in Florida. On September 24, 
2014, the Husband, by special appearance, filed a motion to dismiss the Wife's petition for lack 
of subject matter jurisdiction, lack of personal jurisdiction, and for "failure to file a maintenable 
action under Florida law." In support of his motion, the Husband filed a memorandum of law and 
sworn affidavit. On February 20, 2015, the Husband filed an Amended Motion to Dismiss. 
 On July 1, 2015, the Wife amended her petition for maintenance under section 61.09 in 
order to seek a dissolution of the marriage. On July 20, 2015, the Husband filed a motion to 
strike service of process and another motion to dismiss, raising for the first time the defense of 
forum non conveniens. On October 14, 2016, the Husband filed an amended motion to dismiss 
on the grounds of priority and comity and in the alternative to abate or stay the proceedings. 
While various scheduling and procedural issues delayed the case, the Husband's various motions 
to dismiss were eventually scheduled for an evidentiary hearing to commence on December 5, 
2016. 
 On the first day of the evidentiary hearing, the Husband withdrew all his motions to 
dismiss noticed for the evidentiary hearing except for his motion to dismiss based on forum non 
conveniens, and he proceeded solely on that motion. In opposition to that motion to dismiss, the 
Wife argued that the Husband's forum non conveniens motion was untimely. Specifically, the 
Wife argued that Florida Rule of Civil Procedure 1.061(g) requires that "[a] motion to dismiss 
based on forum non conveniens shall be served not later than 60 days after service of process on 
the moving party."  
 Initially, the trial court denied the Wife's timeliness challenge and proceeded forward 
with the evidentiary hearing. On the third and final day of the evidentiary hearing, the trial court 
reconsidered the Wife's timeliness challenge. In its written order, the trial court denied the 
Husband's motion to dismiss as untimely because it was not raised within 60 days of service of 
process of the Wife's original Florida Statute 61.09 petition. In addressing the untimeliness 
argument, the trial court found that "[i]t is undisputed that personal service of process of Wife's 
August 12, 2014 Petition for Alimony Unconnected to Divorce was made on Husband on August 
13, 2014, in Miami–Dade County, Florida, while he was voluntarily in Florida looking at 
colleges with the parties' son. It is undisputed that the first time Husband raised forum non 
conveniens as a defense was on July 20, 2015, in his 'Motion to Strike Service of Process and to 
Dismiss Petitioner/Wife's Petition for Dissolution of Marriage.' " This appeal followed with the 
Husband arguing that Fla. R. Civ. P. 1.061(g)'s sixty day timeframe does not apply because a 
forum non conveniens defense was not available to challenge the Wife's maintenance action 
brought under section 61.09. The Third District Court of Appeal held: 
 1.  "Because we find that the Husband's motion to dismiss was not timely filed in 
accordance with Florida Rule of Civil Procedure 1.061(g), we affirm." 
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 2.  "We review a trial court's denial of a motion to dismiss based on forum non 
conveniens under an abuse of discretion standard." 
 3.  "'This standard of review would apply so long as the prevailing party complied with 
the requirements delineated in Florida Rule of Civil Procedure 1.061, which codifies the forum 
non conveniens doctrine. Where the question concerns a trial court's interpretation of the Florida 
Rules of Civil Procedure, however, that question is one of pure law and is reviewed de novo.'" 
 4.  "The law is well established that where a motion to dismiss based on forum non 
conveniens is untimely, the motion is time-barred and must be denied." 
 5.  "In Dawson Insurance, Inc. v. Quantum Capital Network, LLC., 923 So.2d 1194 (Fla. 
3d DCA 2006), this Court affirmed the trial court's denial of a motion to dismiss for forum non 
conveniens as untimely.  In affirming, this Court concluded that:  'By the plain language of Rule 
1.061(g), "a motion to dismiss based on forum non conveniens shall be served no later than 60 
days after service of process on the moving party." [e.s.] The Rule provides no exception. As in 
Wedge, the purpose of the motion is "to promote the public interests that the doctrine of forum 
non conveniens seeks to preserve, which includes avoiding a waste of resources" and the filing 
of unnecessary successive motions.'" 
 6.  "Here, it is undisputed that the Wife served the Husband with her section 61.09 
Petition for Support Unconnected with Dissolution on August 13, 2014, and that the Husband 
first raised the defense of forum non conveniens on July 20, 2015." 
 7.  "Because the Husband served his motion to dismiss based on forum non conveniens 
more than 60 days after service of process on him, the Husband's motion was untimely under the 
plain language of Rule 1.061(g)." 
 8.  "In making [his] argument, the Husband blurs the distinction between venue and 
forum non conveniens." 
 9.  "Citing Friedman v. Friedman, 383 So.2d 1100 (Fla. 3d DCA 1980), the Husband 
correctly points out that, for the purposes of a petition for separate maintenance brought under 
section 61.09, venue is proper in the county where the petitioner resides, which in this case is 
Miami–Dade." 
 10.  "The Husband then argues that if a motion to transfer venue would have been 
improper as directed to the initial petition, a motion to dismiss based on forum non conveniens 
would also have been improper." 
 11.  "The Husband provides no authority to support this argument. Instead, the Husband 
merely contends that he would have been subject to sanctions if had he challenged the Wife's 
initial petition on forum non conveniens grounds." 
 12.  "We find the Husband's argument without merit.  The fact that a challenge to venue 
may be unavailable is not dispositive of whether a fourm non conveniens challenge is available." 
 13.  "Indeed, the Husband's various motions to dismiss the initial petition based on lack 
of personal and subject matter jurisdiction raised many of the same arguments relevant in a 
forum non conveniens challenge, including the parties' minimal contacts with Miami, the 
adequacy of Ecuador as a forum (including the legal remedies available there), the considerable 
burden on the Husband to litigate in Miami, and the allegation that the Wife has 'subversively 
forum-shopped.'  At no point was the Husband subject, as a matter of law, to sanctions for filing 
these earlier motions to dismiss." 
 15.  "Moreover, venue and forum non conveniens are not the same.  Venue is '[t]he 
proper or a possible place for a lawsuit to proceed, [usually] because the place has some 
connection either with the events that gave rise to the lawsuit or with the plaintiff or defendant.'" 
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 16.  "In contrast, forum non conveniens is a broader concept that addresses 'the problem 
that arises when a local court technically has jurisdiction over a suit but the cause of action may 
be fairly and more conveniently litigated elsewhere.'" 
 17.  "In other words, the doctrine of forum non conveniens may be invoked where venue 
is proper but inconvenient." 
 18.  "Indeed, '[t]he doctrine of forum non conveniens permits a court with venue to 
decline to exercise its jurisdiction when the parties' and court's own convenience, as well as the 
relevant public and private interests, indicate that the action should be tried in a different forum.'" 
 19.  "The Husband filed multiple motions to dismiss the initial petition, which asserted 
many of the same points raised in his subsequent motion to dismiss based on forum non 
conveniens." 
 20.  "Although the Husband correctly notes that he did not have a valid basis to challenge 
venue of the initial petition, the doctrine of forum non conveniens permits a trial court to decline 
to exercise its jurisdiction, even though the court has venue, where it appears that the 
convenience of the parties and the court, and the interests of justice indicate that the action 
should be tried in another forum." 
 21.  "As such, nothing precluded the Husband from timely asserting the defense of forum 
non conveniens pursuant to Florida Rule of Civil Procedure 1.061(g)." 
 22.  "While the Husband would like this Court to create an exception to the clear and 
unambiguous language of Rule 1.061(g), we decline the invitation as '[t]he Rule provides no 
exception.'" 
 23.  "If we were to adopt the Husband's argument, then no litigant could raise a forum 
non conveniens challenge when venue was proper. This is contrary to Rule 1.061(g) and to 
established case law distinguishing between venue and forum non conveniens." 
 24.  "'The doctrine of forum non conveniens permits a court with venue to decline to 
exercise its jurisdiction when the parties' and court's own convenience, as well as the relevant 
public and private interests, indicate that the action should be tried in a different forum.'" 
 25.  "Florida Rule of Civil Procedure 1.061(g) mandates that a motion to dismiss based 
on forum non conveniens shall be served no later than sixty days after service of process on the 
moving party." 
 26.  "The Husband failed to file a motion to dismiss based on forum non conveniens 
within the required time frame, and we therefore affirm the trial court's order." 
Topic v. Topic, 221 So.3d 746 (Fla. 3d DCA 2017) 
 


Fourth District 
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Fifth District 
 


PROPER VENUE FOR FORMER HUSBAND'S PETITION TO REGISTER FOREIGN 
DECREE ORDER IN FLORIDA AND HIS AMENDED SUPPLEMENTAL PETITION 
TO MODIFY FINAL JUDGMENT OF DISSOLUTION WAS COUNTY WHERE 
FORMER WIFE RESIDED WITH CHILD; TRIAL COURT SHOULD HAVE 
DISMISSED PETITIONS WHICH WERE FILED IN COUNTY OTHER THAN 
COUNTY WHERE FORMER WIFE RESIDED. 
 
 The Former Wife appeals the trial court's non-final order denying her Motion to Transfer 
Case to Miami-Dade County, Florida for Improper Venue and Pursuant to Florida's Forum Non 
Conveniens Statute. The parties were married in Miami on May 28, 2005, lived in Miami until 
they moved to Germany on December 21, 2006. They separated while living in Germany, the 
Former Wife obtained a final judgment of dissolution of marriage in Germany awarding her sole 
parental custody on December 18, 2014. The Former Husband filed for divorce in Seminole 
County on January 16, 2015.  He then subsequently filed his Verified Petition to Register a 
Foreign Decree Order in Florida and his Amended Supplemental Petition to Modify Final 
Judgment of Dissolution of Marriage. The Former Wife responded with her motion to transfer 
the case to Miami-Dade which was denied. This appeal followed and the District Court found: 
 1.  "[W]e hold that the trial court should have dismissed [the Former Husband's] Verified 
Petition to Register a Foreign Decree Order in Florida and his Amended Supplemental Petition to 
Modify Final Judgment of Dissolution of Marriage for improper venue." 
 2.  "Section 47.011, Florida Statutes (2015) applies to actions to establish a foreign 
divorce decree as a Florida judgment." 
 3.  "That statute provides that '[a]ctions shall be brought only in the county where the 
defendant resides, where the cause of action accrued, or where the property in litigation is 
located.' §47.011, Fla. Stat. (2015)." 
 4.  "Accordingly, Florida courts have determined that an action to establish a foreign 
divorce decree as a Florida judgment is to be filed in the county where the responding party 
resides." 
 5.  "Because Former Wife resides in Miami-Dade County, that county was the proper 
venue for former husband's petition to register a foreign decree order in Florida." 
 6.  "Furthermore, pursuant to section 61.13(2)(d), Florida Statutes (2015), the proper 
venue in Florida for former husband's Amended Supplemental Petition to Modify Final 
Judgment of Dissolution of Marriage was in Miami-Dade County." 
 7.  "Section 61.13(2)(d) provides that the proper venue for an action to modify a 
parenting plan is '[t]he circuit court in the county in which either parent and the child reside or 
the circuit court in which the original order approving or creating the parenting plan was 
entered.'" 
 8.  "Here, the original parenting plan was entered by a German court and the minor child 
resides with former wife in Miami-Dade County." 
 9.  "Finally, we reject the Former Husband's suggestion that Former Wife waived her 
venue argument by failing to raise a venue objection at the time she filed her emergency motion 
for return of the minor child." 
 10.  "Former Wife's emergency motion was filed in response to the Seminole County 
circuit court exercising jurisdiction over the minor child." 
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 11. "Indeed, her motion was filed prior to the filing of the Former Husband's petition 
to register the German judgment in Florida and his amended supplemental petition to modify." 
 12.  "In response to those petitions, Former Wife filed her motion challenging former 
husband's venue selection." 
 13.  "On remand, the trial court is directed to dismiss Former Husband's verified petition 
to register a foreign decree order in Florida and his amended supplemental petition to modify 
final judgment of dissolution of marriage because venue was improper in Seminole County." 
Nunez-Miller v. Miller, 209 So.3d 619 (Fla. 5th DCA 2017 


 
 


B.  Discovery 


 
First District 


CERTIORARI GRANTED AS TO ORDER REQUIRING WIFE TO DISCLOSE ALL 
RECORDS REGARDING TREATMENT, DIAGNOSIS, CARE, AND MEDICATIONS 
FROM VARIETY OF PRACTITIONERS WHO HAD PROVIDED HER WITH 
TREATMENT FOR MENTAL HEALTH ISSUES OR PRESCRIBED PAIN OR 
MENTAL HEALTH MEDICATIONS FOR HER WITHIN THE LAST 7 YEARS. 
 
 The parties previously agreed to 50/50 timesharing in 2012, which lasted until 2015 when 
the husband initiated involuntary commitment proceedings against the wife under the Marchman 
Act, alleging that she abused prescription drugs. He moved to suspend 50/50 timesharing and the 
court gave him total parental responsibility. After the Marchman Act evaluation the physician's 
report concluded that there was "no documented abuse," the wife moved to reinstate the 50/50 
timesharing which the husband opposed. Both parties consented to independent psychological 
evaluations pursuant to 61.20, Florida Statutes. The court appointed independent psychologist 
recommended that the child continue to live with the husband until the end of the 2016 school 
year pending an updated evaluation but that the wife should be given more time with the child 
during that time. The wife received supervised timesharing, but the parties continued their 
dispute. Husband sought disclosure of the wife's mental health records, asserting that the wife 
placed her mental health at issue and the trial court granted the motion.  The Wife sought 
certiorari review of the trial court's discovery order requiring her to disclose "all her records 
regarding treatment, diagnosis, care and medications from all her psychologists, psychiatrists, 
counselors, and medical doctors who have treated her for any mental health issues or prescribed 
pain medication or any mental health medications to her in the last seven (7) years." The order 
also requires the wife to submit to deposition questioning and answer interrogatories with the 
same scope. The First District Court of appeal granted the wife's Petition in part, holding: 
 1.  "We have certiorari jurisdiction to review orders granting discovery that create a 
material injury not remediable on appeal and constitute a departure from the essential 
requirements of law." 
 2.  "Erroneous disclosure of medical records qualifies as irremediable harm.” 
 3.  "In the order under review, the trial court granted Husband access to Wife's mental 
health records for the past seven years, not limited to those provided to the independent 
psychologist, and without requiring in-camera review." 
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 4.  "The parties agree that Wife has a psychotherapist-patient privilege under section 
90.503(2) of the Florida Statutes as to confidential communications and records of mental health 
treatment or diagnosis…. The issue is whether, and to what extent, it applies here." 
 5.  "A court cannot set aside the privilege on the basis of 'mere allegations of mental or 
emotional instability.'" 
 6.  "Any invasion of the privilege must be limited to what is demonstrably necessary on 
the facts of each case." 
 7.  "Further, where parenting is at issue, '[w]hat is relevant to the trial court's 
determination regarding child custody is the parties' present ability and condition.'" 
 8.  "Previous substance abuse problems and treatment, without more, are insufficient to 
invade the privilege." 
 9.  "Here, the trial court did not appropriately limit the temporal reach of its order, even 
assuming the facts otherwise justified overcoming the privilege." 
 10.  "Husband's most recent motion requested only three years' worth of discovery, but 
the court granted access to seven years' worth of records, without explaining why." 
 11.  "In further proceedings, the parties and the trial court must focus on Wife's present 
parenting ability and fitness." 
 12.  "If older records are pertinent to present ability, the trial court may order disclosure 
upon proper findings; but there must be some basis for doing so." 
Zarzaur v. Zarzour, 213 So.3d 1115 (Fla. 1st DCA 2017) 
 


Second District 
 


Third District 


TRIAL COURT ORDER GRANTING FORMER WIFE'S MOTION FOR SANCTIONS 
AGAINST FORMER HUSBAND FOR DISCOVERY VIOLATIONS IS A NON-FINAL, 
NON-APPEALABLE ORDER; COURT HAS NO CERTIORARI JURISDICTION TO 
REVIEW ORDER WHERE FORMER HUSBAND HAS NOT ESTABLISHED 
IRREPARABLE HARM THAT CANNOT BE CORRECTED ON APPEAL. 
 
 The Former Husband appealed from a trial court order that (1) granted the motion of 
Ellen Pataro, his Former Wife, for discovery sanctions and (2) granted the Former Wife's motion 
to set aside a final judgment and a related marital settlement agreement. For the reason explained 
below, we decline to review the part of the order granting the discovery sanctions and we reverse 
the part of the order setting aside the final judgment and the related marital settlement agreement. 
 In 2010, the parties ended their twenty-year marriage by a marriage settlement agreement 
which was adopted into a final judgment of dissolution. Two years later, the Former Wife moved 
to set aside the final judgment and the related settlement agreement under Florida Rule of Civil 
Procedure 1.540, alleging they were secured by fraud. That motion was never set for hearing as 
the parties pursued discovery. In February 2015, the Former Wife moved to compel and for 
sanctions based upon the Former Husband's bad faith failure to provide discovery. 
 The trial court conducted an evidentiary hearing on the motion to compel and for 
sanctions. The hearing took place over three days during a nine month period. On the first day, 
November 12, 2015, the Former Husband was represented by counsel. On the second day of the 
hearing, July 12, 2016, however, the Former Husband did not have counsel. On July 11, 2016, 
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the Former Husband's counsel withdrew in response to a letter from opposing counsel giving him 
notice of the Former Wife's claim for sanctions under Florida Statute 57.105. At the beginning of 
the second day of the hearing, the Former Husband moved for a continuance to allow him to 
obtain new counsel, which the trial court denied. On the third day of the hearing, August 19, 
2016, the Former Husband was still not represented because, he stated, the counsel he had hired 
withdrew just prior to the hearing based on a conflict. 
 In the course of the evidentiary hearing, the Former Husband admitted he had failed to 
obey orders to produce material documents in his possession and lied three times in sworn 
materials filed in court. In explaining his conduct, the Former Husband indicated he believed he 
was not required to produce information that would "incriminate" him. Only after being 
confronted by his landlord's sworn testimony did the Former Husband admit that he previously 
lied about living rent-free. Even then, he claimed he did so only because he was paying his 
landlord under the table in order to help his landlord avoid declaring the rent as income: "I am 
responsible, I did it, I never thought it would come out because it was a deal between friends. 
Unfortunately, many people don't respect friendship, that's it." 
 The trial court found the Former Husband had disobeyed discovery orders, failed to 
produce relevant documents within his possession, and committed fraud upon the court by filing 
false statements under oath. The trial court also found the Former Husband had obtained perjured 
testimony from a girlfriend to support his false responses. 
 In part of the order under appeal, the trial court entered various sanctions against the 
Former Husband including establishing the Former Wife's entitlement to attorney's fees in an 
amount to be set later; prohibiting the Husband from presenting evidence regarding the 
calculation of damages and equitable distribution; directing the Former Husband to file verified 
financial statements attaching his 2014 and 2015 tax returns; and ordering that a forensic 
computer expert will be appointed to review the Former Husband's computers and electronic 
devices for emails identified to be produced in a prior order. This appeal followed and the Third 
District Court of Appeal found: 
 1.  "Based primarily on the trial judge's refusal to continue the hearing on the motion for 
discovery sanctions, the Former Husband seeks review of the sanctions imposed by this part of 
the non-final order contending they constitute 'injunctions' subject to review under Florida Rule 
of Appellate Procedure 9.130(a)(3)(B).” 
 2. “We reject this argument.  The entry of these types of discovery sanctions in this 
particular record do not qualify as injunctions subject to interlocutory review under the Rule." 
 3.  "For this reason, we lack jurisdiction to review these discovery sanctions in an appeal 
under Rule 9.130." 
 4.  "Nor do we have jurisdiction to review these sanctions under a petition for certiorari: 
the Former Husband has not established irreparable harm that cannot be corrected on post- 
judgment appeal." 
Pataro v. Pataro, 224 So.3d 824 (Fla. 3d DCA 2017) 
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Fourth District 


TRIAL COURT ERRED IN RULING THAT HUSBAND'S BANK RECORDS WERE 
ADMISSIBLE SOLELY BECAUSE THEY WERE DISCLOSED PURSUANT TO RULE 
12.285; DOCUMENTS THAT ARE MANDATORILY DISCLOSED UNDER THAT 
RULE MUST STILL BE ADMITTED INTO EVIDENCE; BANK RECORDS WERE 
NOT ADMISSIBLE UNDER BUSINESS RECORDS EXCEPTION TO HEARSAY RULE 
IN ABSENCE OF TESTIMONY OF CERTAIN FACTS OR, ALTERNATIVELY, "A 
CERTIFICATION OR DECLARATION" OF THOSE FACTS 
 
 The Husband appealed, contending that the trial court erred in admitting certain evidence 
that related to his income and in imputing income to him. The Wife filed an exhibit list with the 
court stating that she may introduce "All documents produced by the parties during discovery 
pursuant to 12.285 mandatory disclosure requirements" as well as bank statements, checks, and 
other proof of payments made to the husband. At the hearing, the Wife attempted to introduce 
bank statements from the Husband's personal account. The Wife acquired these statements 
through the mandatory disclosure process and the Husband objected to their admission on 
hearsay grounds. 
 The trial court initially agreed with the Husband, ruling that the statements were 
inadmissible. The Wife then attempted to ask the Husband, while on the witness stand, to read 
the records into evidence. The Husband's counsel objected, but the trial court stated that the Wife 
was allowed to "ask him questions about those items." The Husband clarified that his objection 
was not as to the questions, but to the reading of the actual text of the records which would put 
the contents into evidence without admitting the documents. The trial court then stated that it was 
"about to renege on its ruling and allow this in." After a discussion clarifying that the records 
were part of the Husband's mandatory disclosure, the court admitted the records over objection.  
 The parties disagree about whether the Husband's bank records were properly admitted 
into evidence. The Husband claims they were hearsay to which no exception applied. The Wife 
argues that compliance with section 90.803(6)(c), Florida Statutes (2013), was satisfied because 
she gave notice that the documents would be entered into evidence. The trial court's ruling was 
based on the fact that the documents were disclosed pursuant to Florida Family Law Rule 
12.285, and the court's decision implied that any and all documents disclosed pursuant to that 
rule were per se admissible. This appeal followed and the Fourth District Court of Appeal found: 
 1.  "'The standard of review for evidentiary rulings is abuse of discretion.'" 
 2.  "However, whether evidence is hearsay and whether evidence fits within an exception 
to the hearsay rule are questions of law reviewed de novo." 
 3.  "'"Hearsay" is a statement, other than one made by the declarant while testifying at the 
trial or hearing, offered in evidence to prove the truth of the matter asserted.'" 
 3.  "'Except as provided by statute, hearsay evidence is inadmissible.'" 
 4.  "One statutory exception to hearsay is the business records exception." 
 5.  "That exception requires testimony of certain facts or, alternatively, 'a certification or 
declaration' of those facts." 
 6.  "'A party intending to offer evidence ... by means of a certification or declaration shall 
serve reasonable written notice of that intention upon every other party....'" 
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 7.  "The bank records here were clearly hearsay--they were statements made by the 
husband's bank regarding transactions made into and out of his accounts, introduced to show that 
those transactions occurred." 
 8.  "We hold first that the trial court erred in ruling that the records were admissible 
solely because they were disclosed pursuant to Rule 12.285." 
 9.  "Documents that are mandatorily disclosed under that rule must still be admitted into 
evidence." 
 10.  "Nothing in Rule 12.285 suggests that disclosed items are per se admissible." 
 11.  "In fact, the rules specifically contemplate that there may be some items disclosed 
pursuant to Rule 12.285 that might not be admissible." 
 12.  "The fact that something has been disclosed pursuant to mandatory disclosure does 
not render it immune from the standard rules of evidence, including having to demonstrate a 
proper exception to hearsay if the evidence is in fact hearsay." 
 13.  "Disclosure allows the opposing party access to the documents; it does not by itself 
allow the documents to serve as evidence." 
 14.  "The trial court was therefore incorrect in its reason for allowing the husband's bank 
records into evidence."  
 15.  "On appeal, the wife takes a different approach, arguing that the records here were 
properly admitted under the business records exception to the hearsay rule because her exhibit 
list constitutes a notice of certification or declaration under section 90.803(6)(c)." 
 16.  "The flaw in the wife's argument is that, even assuming her exhibit list constituted 
'notice' under section 90.803(6)(c), there is no evidence in the record that there ever existed a 
certification or declaration." 
 17.  "This certification or declaration would have had to meet the requirements of section 
90.902(11)." 
 18.  "That section requires the certification or declaration to state that the record sought to 
be admitted was made at or near the time of the occurrence or from information transmitted by a 
person with knowledge, was kept in the course of regularly conducted activity, and was made as 
a regular practice in the course of the regularly conducted activity." 
 19.  "No document certifying or declaring these required items was ever submitted to the 
trial court." 
 20.  "Therefore, even assuming the wife properly gave notice of her intent to introduce 
the documents through this exception, she never followed through to actually present the 
certification or declaration and admit them." 
 21.  "Because there was no basis for the admission of the hearsay bank records, we 
reverse the trial court's evidentiary determination." 
 22.  "Without those records in evidence, there is no competent, substantial evidence of 
the husband making any income other than that from his business." 
 23.  "The trial court therefore erred in imputing $2,966 extra per month to [the] 
Husband." 
 24. "On remand, the trial court is directed to consider only the evidence properly 
admitted when determining the husband's income." 
 25.  "We note that it is not error for a court to attempt to annualize income based on year-
to-date income… but caution the trial courts generally to ensure that the math used in the 
annualization process is correct.” 
Washburn v. Washburn, 211 So.3d 87 (Fla. 4th DCA 2017) 
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Fifth District 
 


C.  Pleadings and Motions 


 
First District 


TRIAL COURT ERRED IN REQUIRING HUSBAND TO PAY PAST-DUE RENT TO 
WIFE FOR PERIOD DURING WHICH HE RESIDED IN HOME DESPITE 
SETTLEMENT AGREEMENT PROVIDING THAT WIFE WOULD HAVE 
EXCLUSIVE USE AND POSSESSION OF HOME WHERE CLAIM FOR PAST-DUE 
RENT WAS NOT RAISED IN PLEADINGS OR TRIED BY CONSENT. 
 
 After their dissolution proceedings began the parties entered into a partial mediated 
settlement agreement providing that the Wife would have exclusive ownership and possession of 
the marital home. Despite this, the Husband continued to live in the marital home with the Wife 
for nearly four years until the final dissolution hearing. At the final hearing, the Wife asked the 
court to award her rent for the time the Husband continued to live in the home. She testified that 
she repeatedly asked him to move out and he refused. The Husband admitted that he lived in the 
home but said she never asked him to leave. In the final judgment, the court held that the Wife 
was entitled to reasonable rent for the time the Husband lived in the marital home over her 
objection. The court ordered the Husband to pay the Wife $23,500 ($500 rent for 47 months). On 
appeal, the Husband argued that the trial court never should have considered the rent issue 
because the Wife failed to properly plead it and noted that the issue was not raised until six (6) 
days before the final hearing, when the Wife filed an amended financial affidavit listing $23,500 
as a contingent asset in "rent owed." This appeal followed and the First District Court of Appeal 
held:  
 1.  "In a dissolution-of-marriage case, 'an issue is properly before the court when it is 
raised in the pleadings or when it is raised and considered by the court without objection.'" 
 2.  "Here, the wife never amended her petition to include a specific request for past-due 
rent, and her amendment to the financial affidavit was insufficient to put the issue before the 
court." 
 3.  "Therefore, the trial court could consider the issue only if it was tried by express or 
implied consent." 
 4.  "Although the wife argues otherwise with some force, we are unconvinced that the 
rent issue was tried by consent." 
 5.  "But we need not ultimately resolve that issue…..Either way, the trial court should not 
have awarded rent." 
 6.  "The wife's only argument in support of her entitlement to unpaid rent was based on 
the parties' settlement agreement, but that agreement does not obligate the husband to pay rent 
for the time he was there." 
 7.  "While there are conceivable arguments supporting a damages award under these 
circumstances….the wife did not raise them." 
Hudson v. Hudson, 209 So.3d 656 (Fla. 1st DCA 2017) 
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TRIAL COURT ERRED IN GRANTING FORMER HUSBAND'S ORE TENUS MOTION 
FOR NO-CONTACT ORDER BASED SOLELY ON ALLEGATIONS SET FORTH BY 
COUNSEL WHERE NO SUCH ORDER WAS NOT REQUESTED IN THE PLEADINGS, 
AND THERE WAS NO EVIDENCE IN RECORD TO SUPPORT ORDER. 
 
 The former wife, appeals the Final Judgment of Dissolution of Marriage. At the close of 
the final hearing, the former husband requested a no-contact order. No testimony was taken on 
the matter; however, the former husband's counsel alleged the former wife had been contacting 
the former husband's mother and had a history of being volatile. Without any additional evidence 
upon which to base its determination, the trial court granted the former husband's request. The 
former wife argues the trial court erred in granting the former husband's ore tenus request for a 
no-contact order. The First District Court of Appeal held: 
 1.  "It is well settled that courts are not authorized to grant relief not requested in the 
pleadings." 
 2.  "It is clear, based on the record, that [the former husband] did not request the no-
contact order in the pleadings." 
 3.  "Thus, that portion of the Final Judgment granting the same is reversed." 
 4.  "Further, there is no evidence in the record to support the trial court's order granting 
[the former husband]'s request for a no-contact order, as this was simply based on allegations set 
forth by [the former husband]'s counsel." 
 5.  "We, therefore, reverse the Final Judgment of Dissolution of Marriage as to the 
granting of the former husband's ore tenus request for a no-contact order." 
Martin v. Lee, 219 So.3d 1024 (Fla. 1st DCA 2017) 
 


Second District 


FURTHER PROCEEDINGS REQUIRED WHERE RECORD DID NOT ESTABLISH 
THAT MOTHER RECEIVED NOTICE OF HEARING. 
 
 The Mother appealed from a final administrative support order obligating the Father, to 
pay $400 per month in child support for their two minor children. The Mother argued that she 
never received notice of the hearing and that the administrative law judge erred by determining 
the amount of child support based on an agreement rather than the statutory child support 
guidelines. Thus, she argued that the support order must be reversed. The Second District Court 
of Appeal found: 
 1.  "The Department of Revenue concedes that the record does not establish that [the 
Mother] received notice of the hearing." 
 2.  "The Department further concedes that the support order is not supported by 
competent, substantial evidence and lacks the statutory findings required by section 61.30, 
Florida Statutes (2016)." 
 3.  "Consistent with the Department's proper concession of error, we conclude that 
reversal is required." 
 4.  "We reverse the support order and remand this matter for further administrative 
proceedings after proper notice, with the assistance of an interpreter if necessary." 
Morejon v. Dep't of Revenue and Herrera, 224 So.3d 928 (Fla. 2d DCA 2017) 
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Third District 
 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING MOTHER’S 
PETITION TO RELOCATE WITH CHILD BUT ERRONEOUSLY INCLUDED IN THE 
ORDER LANGUAGE PROVIDING THAT CHILD SHALL NOT BE PERMITTED TO 
RELOCATE OUTSIDE ANY COUNTY WHERE SUCH PROSPECTIVE RELIEF WAS 
NOT PLED OR TRIED BY CONSENT. 
 
 The Mother appealed from a final order denying her verified petition to relocate to Port 
St. Lucie with her minor child. The parties were previously divorced and entered into a Marital 
Settlement Agreement that did not address relocation. In 2013, the Mother filed a verified 
petition seeking relocation from Miami-Dade to Port St. Lucie. The Father answered and 
objected. A hearing was held and the court entered the order on appeal denying the Mother’s 
petition. The Mother argued that the court abused its discretion in denying the petition based on 
the evidence presented. 
 1.  "We affirm the court’s order insofar as it denies the petition, but reverse and remand 
for the trial court to enter an amended order deleting the language imposing an impermissible 
geographical restriction on any future relocation by Mother." 
 2.  "Having reviewed the trial court’s order, and the record evidence upon which it was 
based, we find that the trial court properly considered and applied the requisite and applicable 
factors set forth in section 61.13001(7), Florida Statutes (2014), and articulated findings of fact 
that are supported by competent substantial evidence." 
 3.  "We find no abuse of discretion in the trial court’s order denying the petition for 
relocation, and to hold otherwise would require us to substitute our judgment and findings for 
those of the trial court." 
 4.  "However, we agree with Mother that the trial court erred in including the following 
language in its order: ‘The minor child shall not be permitted to relocate outside of Miami-Dade 
County, Florida.’" 
 5.  "Such prospective relief was not pled or sought by the Father, nor was it tried by 
consent. [As such] it should not have been included in the order denying relocation.” 
 6.  "Further, such geographical restriction is contrary to the provisions of the relocation 
statute. See §61.13001(1)(e), Fla. Stat. (2011) (defining the term ‘relocation’ as a change of 
location that is at least 50 miles from the location of the principle residence of a parent at the 
time of the last order establishing or modifying time-sharing)." 
 7.  "We reverse and remand in part for the trial court to enter an amended order deleting 
the prospective restriction which provides that the minor child shall not be permitted to relocate 
outside of Miami-Dade County, Florida." 
Naime v. Corzo, 208 So.3d 296 (Fla. 3d DCA 2017) 
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TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING HUSBAND'S 
REQUEST FOR PERMANENT PERIODIC ALIMONY WHERE HUSBAND WAS 
VOLUNTARILY UNEMPLOYED, AND HUSBAND'S GAMBLING DEBTS AND 
MISAPPLICATION OF MARITAL FUNDS ADVERSELY AFFECTED FAMILY'S 
FINANCIAL POSITION AND LIFESTYLE 
 
 On consideration of the appellant's motion for rehearing and the response, the District 
Court granted the motion, and withdrew its original opinion issued December 21, 2016, and 
replaced it with this decision. 
 The former husband's claim here, but not below, is for some form of alimony other than 
permanent periodic alimony. The former wife on cross-appeal challenges any such claim by the 
former husband. He argues that the marriage of 21 years, his unemployment since 2001 (and 
status as a stay-at-home father for 12 years of the marriage), and the former wife's income 
required such an award or some other form of alimony.  The District Court held: 
 1.  "The trial court did not abuse its discretion on this point, however, as there was 
competent evidence that (a) the former husband was employable but voluntarily remained 
unemployed, and (b) the former husband's gambling debts and misapplications of marital funds 
adversely affected the family's financial position and lifestyle." 
 2.  "On cross-appeal, the former wife also argues that the former husband is confined by 
his pleadings to a claim for permanent periodic alimony, i.e., that he may not now claim some 
other form of alimony as specific relief that was not prayed for in any of his pleading or by 
amendment at trial…." [T]he former wife's position is well taken on this point as well." 
Viscito v. Viscito, 214 So.3d 736 (Fla. 3d DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO CONSIDER WIFE'S PRO SE PLEADING 
TITLE "REPLY" AS BOTH AN ANSWER AND A COUNTER-PETITION. 
 
 This is the second time this matter has come before this Court. In Shah v. Shah, 178 
So.3d 70 (Fla. 3d DCA 2015), this Court reversed the trial court's entry of final judgment after 
finding that the Wife's due process rights were violated when the trial court expanded the scope 
of the scheduled hearing into a final hearing without proper notice. This Court declined to 
address any of the other issues raised on appeal and remanded the matter to the trial court for 
further proceedings. 
 Following remand, the trial court held a final hearing on April 18, 2016. At the end of the 
hearing, the trial court concluded that the marriage was irretrievably broken and orally ruled: 
"There are no marital assets acquired, no marital assets to be divided, based on the sworn 
statement of your husband and your statement that you have no proof that any such asset has 
been acquired, therefore there is nothing to divide. As to the alimony that you keep bringing up, 
you bring it up over and over, you did not file a counter petition. There is no proof provided by 
you that your husband has this substantial living standard that you claim he has." 
 On May 3, 2016, the trial court rendered a written final judgment consistent with its 
earlier oral ruling. In its written order, the trial court found that "[t]he only Petition framing the 
issues before th[e] Court was the Husband's Petition for Dissolution of Marriage as the Wife did 
not file any Counter–Petition." The trial court further found that there were no marital assets 
because the Wife "was never able to produce any proof or information regarding any marital 
assets" and "the Husband [had] testified that there were no assets that were acquired during the 
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marriage." The trial court also denied the Wife's request for alimony because "the Wife did not 
file Counter–Petition seeking any form of relief, she only filed an Answer." This appeal ensued 
and the District Court reversed: 
 1.  "Because the trial court's final judgment is primarily based upon its finding that the 
Wife's 'Reply' did not constitute a counter-petition, we review the legal sufficiency of the Wife's 
pleading de novo." 
 2.  "Although the Wife raises several issues on appeal, we only address here whether the 
trial court properly considered the Wife's counter-petition." 
 3.  "The Wife asserts that the trial court erred in determining that '[t]he only petition 
framing the issues before t[he] Court was the Husband's Petition for Dissolution of Marriage' and 
in failing to treat the Wife's 'Reply' as a 'counter-petition.'  We agree." 
 4.  "The trial court's failure to properly consider the Wife's Reply as both an answer and a 
counter-petition resulted in a multitude of errors, including denying the Wife mandatory 
disclosure under Rule 12.285, Florida Family Law Rules of Procedure; rejecting the Wife's 
request for alimony; and denying the Wife equitable distribution." 
 5.  "This Court has stated that '[p]leadings by pro se litigants should only be defined by 
their function.'" 
 6.  "Thus, as a general rule, this Court will focus on the substance of the pleading and not 
its title." 
 7.  "Based on this Court's review of the content of the Wife's pro se pleading titled 
'Reply,' it is clear that the Wife intended to plead the equivalent of both an answer and a counter-
petition." 
 8. "The Wife pled the equivalent of an answer by contesting the Husband's claim in his 
petition that there was no marital property, identifying the Husband's property, describing his 
income, and describing her non-marital 'belongings' of 'gold, clothes, and utensils,' which the 
Husband allegedly took with him to Florida." 
 9.  "The Wife also pled the equivalent of a counter-petition through her thirty 'Prayers' to 
the trial court, including a request that the trial court order the Husband to provide her 'shelter,' 
'monthly maintenance charges' until her remarriage, 'monthly home rent' until her remarriage, 
pay her 'medical expenses,' pay her telephone bill, reimburse her for 'wedding expenses,' return 
her non-marital property, and pay for her lawyer's expenses." 
 10.  "Accordingly, based on the substance of the Wife's pro se pleading, the trial court 
erred in failing to treat the Wife's Reply as both an answer and a counter-petition." 
 11.  "Because we find that the Wife filed a counter-petition, we further hold that the trial 
court erred in failing to require the Husband to provide a mandatory disclosure as required by 
Rule 12.285." 
 12.  "Based on the foregoing, we reverse the Final Judgment except for paragraph 20 of 
the Final Judgment, which dissolved the marriage between the parties in the United States." 
 13.  "We remand to the trial court for proper consideration of the Wife's pro se Reply as 
both a timely filed answer and counter-petition." 
 14.  "We also grant the Wife leave to amend her pleading, if so desired. On remand, the 
trial court shall also require the Husband to provide a mandatory disclosure as required by Rule 
12.285." 
Patel v. Shah, 217 So.3d 152 (Fla. 3d DCA 2017) 
 


Fourth District 
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Fifth District 
 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING FORMER WIFE'S 
MOTION TO REOPEN CASE TO RECEIVE NEW EVIDENCE THAT HER 
EMPLOYMENT HAD BEEN TERMINATED. 
 
 The Former Wife appealed from a final judgment establishing a parenting plan, child 
support obligations, and other matters following the dissolution of her marriage to the Former 
Husband. After the conclusion of the final hearing, but before entry of the final judgment, the 
former wife filed a motion to reopen the case to receive new evidence. In support of her motion, 
she filed a termination notice from her employer along with an affidavit stating that she had 
received the notice. She claimed that her unemployment would significantly change the 
considerations regarding child support. The Former Husband objected to her motion and after 
two hearings, the trial court denied the Former Wife's motion to reopen the case. The parenting 
plan incorporated into the final judgment provided two-thirds of the overnights for the former 
husband and one-third of the overnights for the Former Wife, and the court ordered the Former 
Wife to pay child support to the Former Husband pursuant to the child support guidelines, 
utilizing her pre-termination salary. This appeal followed and the District Court found: 
 1.  "This Court reviews the denial of a motion to reopen a case for abuse of discretion."  
 2.  "The trial court has broad discretion to allow a party to reopen its case throughout all 
stages of the proceedings." 
 3.  "The trial court should consider whether granting a motion to reopen to present 
additional evidence would unfairly prejudice the opposing party and whether it would 'serve the 
best interests of justice.'" 
 4.  "Factors to consider when deciding whether to reopen the evidence include: '(1) the 
timeliness of the request, (2) the character of the evidence sought to be introduced, (3) the effect 
of allowing the evidence to be admitted, and (4) the reasonableness of the excuse justifying the 
request to reopen.'" 
 5.  "Most of the cases former wife relies on to support her motion to reopen involved 
inadvertent omissions of evidence…. [T]hese cases are inapposite because the evidence of 
former wife's employment termination interjected an entirely new issue into this case rather than 
seeking to correct an inadvertent evidentiary oversight." 
 6.  "Nor does Byrne v. Byrne, 128 So. 3d 2 (Fla. 3d DCA 2012), support former wife's 
position…. [I]nByrne, the wife's motion to reopen was not opposed by the husband, nor was 
there any discussion of prejudice." 
 7.  "Here, former husband opposed the motion, arguing that it would be prejudicial 
because it would require additional discovery and further delay the entry of final judgment." 
 8.  "We are not unsympathetic to former wife's position….. [T]he trial court delayed 
entering the final judgment for almost eleven months, and in the interim, former wife had a 
significant change in income." 
 9.  "Still, the primary considerations in granting or denying a motion to reopen are 
whether reopening the case would unduly prejudice the opposing party and whether it will 'serve 
the best interests of justice.'" 
 10.  "In this case, granting former wife's motion would have effectively put the case back 
to square one, further delaying entry of a final judgment, allowing further discovery, and 
essentially requiring a new trial." 
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 11.  "While granting the request would have been well within the trial court's discretion, 
we cannot say that the trial court abused its discretion in denying the motion." 
Loftis v. Loftis, 208 So.3d 824 (Fla. 5th DCA 2017) 
 
ERROR TO ENTER DEFAULT FINAL JUDGMENT WITHOUT EVIDENTIARY 
HEARING REGARDING ALLEGATIONS OF INEXCUSABLE NEGLECT. 
 
 The mother appealed from a default final judgment of paternity, arguing that the trial 
court erred in summarily denying her motion to set aside the default judgment without an 
evidentiary hearing regarding her allegations of inexcusable neglect. The Fifth District Court of 
Appeal agreed, finding: 
 1.  "We therefore reverse the judgment and remand with instructions to hold an 
evidentiary hearing on Mother's motion to vacate." 
 2.  "We also note that the trial court erred in failing to make appropriate findings 
regarding the best interest of the child pursuant to section 61.13(3), Florida Statutes (2016), and 
by failing to include an explanation of the method by which Mother can establish timesharing 
with the child." 
Gonzalez v. Hewitt, 211 So.3d 1147 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN ENTERING SUMMARY JUDGMENT EFFECTIVELY 
DISMISSING WIFE'S STEPSON AS RESPONDENT IN DISSOLUTION ACTION 
WHERE WIFE ALLEGED THAT MARITAL ASSETS HAD BEEN TRANSFERRED TO 
STEPSON, THEREBY DEPLETING MARITAL ESTATE. 
 
 The wife appealed from a final summary judgment entered in favor of her stepson which 
effectively dismissed her stepson as a respondent from the dissolution of marriage litigation 
between the wife and her husband. 
 In November 2009, the wife filed her initial petition for dissolution of marriage in 
Seminole County. She voluntarily dismissed that action in February 2011, but re-filed her 
petition one week later, this time in Flagler County, where it remained pending. In July 2012, the 
wife filed a two-count amended petition for dissolution of marriage, and in count two, she joined 
additional respondents, including her stepson and various corporations that her husband formed 
during the marriage. The wife alleged that, among other things, the husband had been 
commingling the parties' marital assets with assets owned by her stepson and by the corporate 
respondents. The wife also asserted that the husband and her stepson were receiving distributions 
from these corporations, under the guise of "loans," in an effort by the husband to deplete the 
marital estate. The wife sought partition of the marital assets, recognition and equitable 
distribution of her interest in the corporations that the husband formed during the marriage, to 
have the court "claw" back and then equitably distribute to the spouses any marital assets 
previously transferred to the newly joined respondents, and injunctive relief. 
 In 2015, the wife amended her petition to add a third count. The wife continued to assert 
that she had a "marital interest" in certain properties now held by these respondents, who she 
alleged were involved in a plan with her husband to minimize or conceal his net worth in an 
effort to defraud the wife from any interest in what she stated were millions of dollars of marital 
assets that the husband had transferred to these parties for little, if any, consideration. The wife 
asked that, among other things, the trial court identify all properties that should be classified as 
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marital assets and, after making this determination, require the impleaded respondents to 
"account" for their receipt of these marital properties. The wife requested that the court then 
equitably distribute all marital assets between the spouses. 
 After the parties conducted some discovery, her stepson moved for final summary 
judgment. His argument was two-fold. Her stepson first asserted that the wife pleaded no 
cognizable cause of action against him to entitle her to any relief, but that if she had pleaded an 
arguable claim under the "Uniform Fraudulent Transfers Act," it was barred by the applicable 
statute of limitations. The wife filed a memorandum in opposition to the motion. After each party 
filed their summary judgment evidence pursuant to Florida Family Law Rule of Procedure 
12.510, the court held a hearing on her stepson's motion and entered the unelaborated final 
summary judgment in her stepson's favor now under review. 
 1.  “In a dissolution of marriage proceeding, section 61.075(1), Florida Statutes (2015), 
requires the trial court to equally distribute the marital assets and liabilities between the spouses 
unless there is a justification for an unequal distribution based on the factors listed in 
subparagraphs (a)-(j)." 
 2.  "Subparagraph (i) is pertinent to this appeal, providing that a spouse's 'intentional 
dissipation, waste, depletion, or destruction of marital assets after the filing of the petition[,] or 
within two years prior to the filing of the petition,' must be considered by the court in distributing 
the marital assets." 
 3.  "Under this statute, if a spouse intentionally dissipates a marital asset, the trial court 
has the authority and discretion to assign the dissipated asset to the dissipating spouse as part of 
that spouse's equitable distribution." 
 4.  "[The wife] alleged that [the husband]'s fraudulent dissipation of some of the marital 
assets to or through [her stepson] and the corporate respondents took place more than two years 
before her petition for dissolution of marriage was filed." 
 5.  "In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), this court held that 
section 61.075(1)(i) did not operate as a two-year statute of limitations to bar one spouse's efforts 
to subject marital assets dissipated by the other spouse to equitable distribution." 
 6.  "We determined that for cases of dissipation of marital assets occurring more than two 
years before the filing of the petition, section 61.075(1)(j), which permits a trial court to consider 
'any other factors necessary to do equity and justice between the parties,' allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses.  Thus, Beers provides [the 
wife] the ability to pursue [the husband] for his alleged remote dissipation of their marital 
assets." 
 7.  "Turning back to [her stepson], we begin our analysis with the preliminary recognition 
that a dissolution action is an action in equity." 
 8.  "Under principles of equity, a trial court may determine whether a third person has 
acted with a spouse to deprive the other spouse of his or her share in the marital estate." 
 9.  "However, for the court to make a complete determination of the case before it, that 
person ([her stepson]) must be joined as a party to the action where, as here, the person is 
claiming an interest in the marital assets because '[i]n [a] dissolution action, the trial court does 
not have jurisdiction to adjudicate the rights of nonparties.'" 
 10.  "We reject Isaac's argument that summary judgment was properly entered because 
Susan did not sufficiently allege a cause of action against him." 







  258 


 11.  "We agree with the recent observation by the Michigan Court of Appeals that in 
cases where one spouse has allegedly acted in concert with a third person to dissipate the marital 
assets, '[t]here is no need to specify or enumerate a separate cause of action against the third 
party; instead, the action against the third party is incidental to the divorce.'" 
 12.  "Furthermore, because section 61.075(1)(j) gives the trial court the discretion to claw 
back marital assets that may have been remotely dissipated by [the husband] more than two years 
before [the wife]'s dissolution of marriage petition was filed, it would then be anomalous to 
preclude the court from making a full and complete adjudication of the spouses' marital property 
rights to those dissipated assets by dismissing [her stepson] from the litigation based on his 
statute of limitations defense." 
 13.  "A final summary judgment, as entered in this case, 'is proper only where the [issues 
of] fact[ ] are "so crystalized" that nothing remains [for resolution] but questions of law.'" 
 14.  "'[I]f the record raises even the slightest doubt that [a genuine] issue [of material fact] 
might exist, summary judgment is improper.'" 
 15.  "In the present case, the record is by no means clear whether the trial court will 
exercise its discretion under section 61.075(1)(j) to consider assets allegedly remotely dissipated 
by [her stepson] in order to make a complete determination of the cause to achieve equity and 
justice between the spouses." 
 16.  "If, after receiving evidence and argument at trial, the court elects to exercise its 
discretion and distributes remotely dissipated assets in its equitable distribution of the marital 
assets and marital liabilities to [the wife] and [the husband], then those parties whose property 
rights would be affected by the distribution (such as [her stepson]) are indispensable to the 
complete adjudication of the case." 
 17.  "Accordingly, the final summary judgment entered in favor of [her stepson] is 
reversed, and this matter is remanded for further proceedings consistent with this opinion." 
Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017) 
 


D.  Constitutional Issues 


 
Supreme Court 


COLORADO ORDER PROVIDING FOR GRANDPARENT VISITATION IS 
ENFORCEABLE IN FLORIDA UNDER FULL FAITH AND CREDIT CLAUSE OF 
UNITED STATES CONSTITUTION OF THE FEDERAL PARENTAL KIDNAPPING 
PREVENTION ACT EVEN THOUGH A SIMILAR ORDER WOULD BE PROHIBITED 
FROM BEING ENTERED BY A FLORIDA COURT AS OFFENDING THE PARENT'S 
RIGHT OF PRIVACY UNDER THE FLORIDA CONSTITUTION; FINAL 
JUDGMENTS ENTERED BY SISTER STATES RELATING TO CHILD CUSTODY 
AND VISITATION ARE ENTITLED TO FULL FAITH AND CREDIT, RATHER THAN 
BEING SUBJECT TO PRINCIPLES OF COMITY. 
 
 In this case, the Fifth District Court of Appeal rejected the argument that a Colorado 
judgment ordering grandparent visitation was unenforceable as a matter of Florida law and 
public policy because it violates "childrearing autonomy" guaranteed to parents under article I, 
section 23 of the Florida Constitution. The Fifth District held that under "the Full Faith and 
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Credit Clause ... trial courts are required, without discretion, to give recognition to final 
judgments of another state when applicable."  The District Court certified conflict with M.S. v. 
D.C., 763 So. 2d 1051, 1055 (Fla. 4th DCA 1999), in which the Fourth District held that the Full 
Faith and Credit Clause does not trump Florida's overriding public policy of a guaranteed 
fundamental right of privacy in childrearing autonomy. Therefore, the Supreme Court of Florida 
considered whether the Full Faith and Credit Clause of the U.S. Constitution requires 
enforcement of a sister state's judgment ordering grandparent visitation with minor children 
despite the fact that the right of privacy set forth in article I, section 23 of the Florida 
Constitution protects the rights of parents to raise their children free from unwarranted 
governmental interference, and held: 
 1.  "[W]e approve the Fifth District's decision in LeDoux-Nottingham[, 163 So. 3d 560 
(Fla. 5th DCA 2015)] and disapprove the Fourth District's decision in M.S” 
 2.  "We also disapprove the decision of the Second District in Fazzini v. Davis, 98 So. 3d 
98 (Fla. 2d DCA 2012), to the extent that it holds that Florida's public policy may provide an 
exception to the full faith and credit due judgments of sister states." 
 3.  "Because the Fourth District in M.S. held that a grandparent visitation order from a 
sister state was entitled to 'respect on comity principles,' 763 So. 2d at 1055, while the Fifth 
District below held that under 'the Full Faith and Credit Clause, trial courts are required, without 
discretion, to give recognition to final judgments of another state when applicable.’… We first 
consider whether child custody and visitation orders entered by a sister state are entitled to full 
faith and credit or merely subject to the principles of comity." 
 4.  "The Full Faith and Credit Clause of the United States Constitution provides that 'Full 
Faith and Credit shall be given in each State to the public Acts, Records, and judicial 
Proceedings of every other State.'" 
 5.  "The clause was intended to replace the earlier rule of comity with a constitutional 
duty of states to honor the laws and judgments of sister states." 
 6.  "The clause contains implementing language that gives Congress the power 'by 
general Laws [to] prescribe the Manner in which such Acts, Records and Proceedings shall be 
proved, and the Effect thereof.'" 
 7.  "Congress adopted such a law with regard to custody determinations when it enacted 
the Parental Kidnapping Prevention Act of 1980 (PKPA). Pub. L. 96-611, §§ 6-10, 96 Stat. 3568 
(1980)." 
 8.  "The PKPA requires 'every State [to] enforce according to its terms ... any custody 
determination or visitation determination made consistently with the provisions of this section by 
a court of another State.'" 
 9.  "In Thompson v. Thompson, 484 U.S. 174, 183 (1988), the United States Supreme 
Court explained that 'Congress' chief aim in enacting the PKPA was to extend the requirements 
of the Full Faith and Credit Clause to custody determinations' and that 'the PKPA is a mandate 
directed to state courts to respect the custody decrees of sister States.' " 
 10.  "Thus, there is no doubt that custody determinations of a sister state are entitled to 
full faith and credit." 
 11. “[The Petitioner] acknowledges that custody determinations are entitled to full faith 
and credit under the PKPA and she does not contend that the Colorado court did not have 
jurisdiction to enter the visitation order." 
 12.  "Even so, she contends that the PKPA does not apply here because 'this is not a 
custody issue' and the PKPA applies only to parents." 
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 13.  "This contention is untenable….  The PKPA was amended in 1998 to include any 
'visitation determination' in addition to 'any custody determination.'" 
 14.  "The 1998 amendment also modified the definition of a 'contestant' in subsection 
(b)(2) from 'a person, including a parent or grandparent, who claims a right to custody or 
visitation of a child.'" 
 15.  "Because the PKPA explicitly applies to 'any custody determination or visitation 
determination,' including those in which a grandparent claims a right to visitation of a child, the 
Colorado order--which was entered in compliance with the PKPA--is by the express terms of the 
PKPA subject to the commands of the Full Faith and Credit Clause." 
 16.  "And to the extent that the PKPA conflicts with Florida law, the PKPA--as federal 
law--controls under the Supremacy Clause of the United States Constitution.” 
 17.  "While the Florida Constitution does protect the right of parents to raise their 
children free from unwarranted governmental interference… that state right is subordinate to the 
directives of the Federal Constitution under the Supremacy Clause, and the United States 
Supreme Court has made it clear that there is no public policy exception to the full faith and 
credit due final judgments of a sister state." 
 18.  "As explained by the Supreme Court, the Full Faith and Credit Clause 'requires each 
State to recognize and give effect to valid judgments rendered by the courts of its sister States.'" 
 19.  "It serves 'to alter the status of the several states and independent foreign 
sovereignties, each free to ignore obligations created under the laws or by the judicial 
proceedings of the others, and to make them integral parts of a single nation.'" 
 20.  "As authorized by the Full Faith and Credit Clause, Congress has prescribed: Such 
Acts, records and judicial proceedings or copies thereof, so authenticated, shall have the same 
full faith and credit in every court within the United States and its Territories and Possession 
from which they are taken." 
 21.  "In interpreting the Full Faith and Credit Clause, the Supreme Court stated in Baker, 
'Regarding judgments ... the full faith and credit obligation is exacting. A final judgment in one 
State, if rendered by a court with adjudicatory authority over the subject matter and persons 
governed by the judgment, qualifies for recognition throughout the land.'" 
 22.  "There is 'no roving "public policy exception" to the full faith and credit due 
judgments.'" 
 23.  "Last year, the Court reiterated these principles, stating: 'With respect to judgments, 
“the full faith and credit obligation is exacting…. A final judgment in one State, if rendered by a 
court with adjudicatory authority over the subject matter and persons governed by the judgment, 
qualifies for recognition throughout the land….” A State may not disregard the judgment of a 
sister State because it disagrees with the reasoning underlying the judgment or deems it to be 
wrong on the merits. On the contrary, 'the full faith and credit clause of the Constitution 
precludes any inquiry into the merits of the cause of action, the logic or consistency of the 
decision, or the validity of the legal principles on which the judgment is based.'" 
 24.  "The Supreme Court thus continues to reject any notion that a state may elevate its 
own public policy over the policy behind a sister state's judgment and thereby disregard the 
command of the Full Faith and Credit Clause." 
 25.  "Although we have previously held unconstitutional numerous Florida statutes 
providing for grandparent visitation as violative of Florida's right of privacy, the question 
presented here is not whether the Grandparents are entitled to visitation under Florida law, but 
whether Florida is required to enforce the Colorado order despite the fact that entry of a similar 
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judgment by a Florida court under the same circumstances would be prohibited by the Florida 
Constitution, and the answer is yes." 
 26.  "For the reasons explained above, we approve the decision of the Fifth District in 
LeDoux-Nottingham and disapprove the decision of the Fourth District in M.S. to the extent that 
it applied comity principles to an out-of-state visitation order rather than the Full Faith and 
Credit Clause and concluded that Florida's public policy can override the requirement to provide 
full faith and credit to judgments entered by a sister state." 
 27.  "We also disapprove the decision of the Second District in Fazzini to the extent that 
it holds that the public policy of Florida may provide an exception to the full faith and credit due 
to judgments entered by a sister state." 
Ledoux-Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017) 
 


First District 


TRIAL COURT ERRED IN DENYING HUSBAND'S MOTION FOR REHEARING 
WHICH ALLEGED THAT INCARCERATED HUSBAND WAS PREVENTED BY 
PRISON OFFICIALS FROM APPEARING TELEPHONICALLY AT FINAL HEARING. 
 
 The Husband appealed from a final judgment of dissolution of marriage asserting that the 
trial court erred in summarily denying his motion for rehearing alleging that he was prevented by 
prison officials from appearing telephonically at the final hearing.  The trial court gave the 
husband the opportunity to appear telephonically at the final hearing, but the husband failed to 
appear. After the trial court entered its final judgment, the husband notified the court by letter - 
which was treated as a timely motion for rehearing - that he attempted to appear telephonically 
from prison, but that he was prevented from appearing by a prison official. Specifically, the 
husband alleged that his classification officer failed to answer the telephone when the trial court 
returned an earlier call from the officer and, consequently, the husband was unable to present his 
case at the final hearing. The First District Court of Appeal held: 
 1.  "‘An incarcerated party has a right to be heard in civil matters if the party has brought 
to the court's attention his or her desire to appear personally or telephonically.'" 
 2.  "Therefore, the husband had 'the due process right to be heard' at the final hearing." 
 3.  "Because the husband argued that he attempted to appear but was prevented from 
attending by the actions of his classification officer, the trial court erred in summarily denying 
the husband's motion as he should have been given an opportunity to prove that the officer 
prevented him from telephonically appearing." 
 4.  "Accordingly, we reverse and remand for the trial court to reconsider the motion for 
rehearing and give the husband the chance 'to prove ... that he attempted to appear telephonically 
at the final hearing but that he was denied the opportunity to do so." 
Feducia v. Feducia, 222 So.3d 1239 (Fla. 1st DCA 2017) 
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TRIAL COURT COULD NOT REFUSE TO ENFORCE LAWFULLY ENTERED 
JUDGMENT FROM SISTER COURT THAT PROVIDED HUSBAND WOULD 
RECEIVE INTEREST AT CERTAIN RATE PER MONTH ON ANY AMOUNT OF 
PREPAID CHILD SUPPORT OBLIGATION, ENTITLING HIM TO A REDUCTION IN 
HIS CHILD SUPPORT, EVEN IF JUDGMENT VIOLATED FLORIDA'S PUBLIC 
POLICY CONCERNING CHILD'S RIGHT TO CHILD SUPPORT. 
 
 The Former Husband appealed from an order granting the Former Wife's motion to 
dismiss that also denied the Former Husband's motion to enforce the parties' final judgment of 
dissolution of marriage. The parties' marriage was dissolved by a final judgment of divorce 
entered by a Michigan court in 2007. In 2010, the Former Wife petitioned to domesticate the 
final judgment while the Former Husband petitioned to register the final judgment. The final 
judgment and child support orders were ultimately registered under Florida Statute 88.6111(1). 
The final judgment incorporated the parties' mediation agreement in which the parties settled all 
of their differences including child support for the parties' two minor children. In the mediation 
agreement, the parties agreed that the Former Husband would receive interest at the rate of one 
and a quarter percent per month on any amount of prepaid child support. Instead of the interest 
being paid to the Former Husband, it would be credited toward his future child support 
obligation entitling him to a reduction in his child support. Annually, the parties are to compute 
the amount of interest the Former Husband has earned. If the parties are not able to agree on the 
amount of interest the Former Husband it entitled to, the parties agreed to have a judicial officer, 
arbitrator, or other person authorized to make decisions compute the interest the Husband is 
entitled to receive. In his motion to enforce the final judgment of dissolution of marriage, the 
Former Husband alleged that the Former Wife has refused to comply with the annual accounting 
procedures. 
 In reply to the Former Husband's enforcement motion, the Former Wife filed a motion to 
dismiss arguing that the enforcement of this provision would leave the minor children without 
child support and such a provision is against Florida's public policy. The trial court agreed with 
the Former Wife that the interest provision violated Florida's public policy and entered an order 
granting the Former Wife's motion. This appeal followed and the First District Court of Appeal 
held: 
 1.  "While this appeal has been pending, the Florida Supreme Court decided LeDoux–
Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017).  [Therein] a mother argued that the 
enforcement of a registered and domesticated Colorado order that granted her children's 
grandparents visitation rights is unconstitutional and against public policy.  The Florida Supreme 
Court stated that even though the Florida Constitution protects a parent's right to raise her 
children free from unwarranted governmental interference that State right is subordinate to the 
Federal Constitution under the Supremacy Clause." 
 2.  "The Court further stated that the United States Supreme Court has continuously 
rejected the notion that a state may elevate its public policy over the policy behind another state's 
judgment.  The Court concluded by stating that even though a Florida court could not lawfully 
enter an order that grants grandparents visitation rights, a Florida court cannot refuse to enforce 
such an order by another state court." 
 3. "Even if the parties' Michigan final judgment of dissolution of marriage violates 
Florida's public policy concerning a child's right to child support, the trial court cannot refuse to 
enforce a judgment from a sister state that was lawfully entered." 
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 4.  "Accordingly, we reverse the trial court's order granting the Former Wife's motion to 
dismiss and remand for further proceedings consistent with this opinion." 
Pulkkinen v. Pulkkinen, 226 So.3d 352 (Fla. 1st DCA 2017) 
 


Second District 
 


Third District 


Fourth District 


Fifth District 
 


TRIAL COURT VIOLATED WIFE'S DUE PROCESS RIGHTS BY SIGNIFICANTLY 
MODIFYING HER TIMESHARING WITH CHILDREN WHEN THE ONLY MATTER 
SCHEDULED TO BE ADDRESSED AT HEARING WAS LOCATION FOR 
TIMESHARING EXCHANGE. 
 
 The Former Wife appealed from a non-final "Order Regarding Custody and Support." A 
Final Judgment was entered dissolving the marriage between the parties in July 2015. The 
judgment ratified the parties' agreed upon parenting plan. Their parenting plan provided that they 
share the parental responsibilities for all major decisions and equal timesharing, with the 
exchange taking place each Sunday. The Former Husband was also ordered to pay $367 in child 
support to the Former Wife. In March of 2016, the Former Husband filed a motion asking the 
court to designate a specific location (Family Ties) for the exchanges of the minor children. The 
Former Husband set his motion for hearing and provided proper notice to the Former Wife. 
 The Former Wife, however, failed to attend the hearing. The trial court then entered the 
order on appeal, upon its own motion, awarding the Former Husband sole timesharing of the 
parties' minor children, and limited the Former Wife's contact with the children to "as allowed" 
by the Former Husband. The court also abated the Former Husband's child support obligation. 
This appeal follows and the Former Wife argues that the trial court's order violated her due 
process rights by significantly modifying her timesharing with her children when the only matter 
noticed was the location for the timesharing exchange. The 5th District Court of Appeal agreed, 
holding: 
 1.  "'It is well settled that an order adjudicating issues not presented by the pleadings, 
noticed to the parties, or litigated below denies fundamental due process.'" 
 2.  "'A court violated due process when it "modifies visitation, changes primary 
residence, or alters child support when the notice of hearing does not include this issue.”'" 
 3.  "Furthermore, no emergency was alleged by Former Husband in his motion 
necessitating the action taken by the trial court." 
 4.  "Accordingly, we reverse the order on appeal and remand this case to the trial court 
for further proceedings." 
Barsis v. Barsis, 209 So.3d 654 (Fla. 5th DCA 2017) 
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E.  Final Judgments 


 
First District 


TRIAL COURT ERRED BY NOT CONFORMING ITS RULINGS IN FINAL 
JUDGMENT TO EVIDENCE AND ORAL PRONOUNCEMENTS WITH REGARD TO 
TEMPORARY NATURE OF LONG-DISTANCE GUIDELINES IMPOSED AS WELL 
AS HOW CHILD WAS TO BE EXCHANGED BETWEEN FORMER WIFE AND 
STEPMOTHER 
 
 The former husband argued that the trial court erred by not conforming its rulings in the 
final judgment to the evidence and its oral pronouncements specifically with regard to the 
temporary nature of the long-distance guidelines imposed as well as how the child was to be 
exchanged between the former wife and the step-mother. 
 1.  "On these points, we agree…. [H]owever, the former husband's argument that the trial 
court stated it would take his time sharing suggestion ('Option 3') into consideration and then 
failed to include any mention of it in the written final judgment is without merit." 
 2.  "The trial court's remark that it would take Option 3 into consideration was not a 
ruling." 
 3.  "Accordingly, we reverse and remand with instructions to conform the written final 
judgment to the trial court's oral pronouncements." 
Henson v. Carter-Henson, 211 So.3d 372 (Fla. 1st DCA 2017) 
 
ERROR TO FAIL TO INCLUDE IN FINAL JUDGMENT THE ORALLY-
PRONOUNCED REQUIREMENT THAT FORMER HUSBAND MAINTAIN LIFE 
INSURANCE TO SECURE SUPPORT OBLIGATIONS. 
 
 In this appeal from a final judgment of dissolution the First District Court of Appeal 
determined that the trial court erred in failing to include an orally announced requirement in the 
Final Judgment:  "The trial court orally pronounced this requirement, but it was not included in 
the written judgment as the law requires.  Therefore, we reverse and remand for the trial court to 
modify the final judgment to include the orally-pronounced life insurance requirement." 
Wade v. Wade, 225 So.3d 1016 (Fla. 1st DCA 2017) 
 
TRIAL COURT DID NOT ERR BY ADOPTING MOTHER'S PROPOSED FINAL 
JUDGMENT VERBATIM. 
 
 The Father appealed from a final judgment of paternity involving three children born to 
his ex-girlfriend, Ice, while the couple lived together. The relationship and the litigation have 
been contentious. Each party accused the other of violent behavior and questioned the other's 
ability to parent the children. The circuit judge had presided over the Father's prior dissolution 
action, which involved similar dynamics. The trial court remembered and commented upon the 
previous case and earlier accusations back and forth in this case, some of which turned out to be 
unfounded. The court took evidence and heard argument, then entered the judgment on appeal 
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finding the Father was the biological father of the children, awarding the Mother majority 
timesharing, allowing her to move with the children from Nassau County to nearby St. Johns 
County, and setting the Father's child support obligation. The Father argues that the trial court 
should not have adopted the Mother's proposed order verbatim, and that the order contains 
insufficient findings in support of the trial court's resolution of the other issues. The First District 
Court of Appeal held: 
 1.  "As a threshold matter, we reject the father's argument that the trial court erred by 
adopting the mother's proposed final judgment verbatim." 
 2.  "The practice is not always advisable, but as we have held before, is not impermissible 
absent evidence of impropriety:  'Reversal is required ... only when the signed judgment or a 
finding is inconsistent with an earlier pronouncement of the trial judge, where the “appearance of 
impropriety so permeated the proceeding below as to justify a suspicion of unfairness,' or where 
the record establishes that the final judgment does not 'reflect the trial judge's independent 
decision on the issues of a case.”’” 
 3.  "The circumstances of concern identified [above] do not exist here, so reversal is not 
warranted." 
 4.  "On the merits, we review the final judgment for abuse of discretion, and accept the 
court's findings of fact if supported by competent, substantial evidence." 
 5.  "‘[A] discussion of the relevant factors can be helpful in determining whether the trial 
court's judgment is supported by competent, substantial evidence.' However, the court is not 
required to address each of the statutory factors when crafting a parenting plan, so long as the 
record supports the court's decisions." 
 6.  "We find the judgment supported by competent, substantial evidence.  Therefore, the 
trial court did not abuse its discretion, and we affirm." 
Lukacs v. Ice, 227 So.3d 222 (Fla. 1st DCA 2017) 
 
TRIAL COURT HAD POWER PURSUANT TO RULE 1.530(d) TO "REHEAR" AND 
AMEND ITS INITIAL ORDER ON PARTIES' PENDING MOTIONS WITHOUT 
NOTICE TO, OR INPUT FROM, EITHER PARTY. 
 
 This appeal stemmed from an Amended Order on All Pending Motions, which granted in 
part and denied in part each of the parties' respective petitions to modify an earlier Consent Final 
Judgment of Dissolution of Marriage. The First District Court of Appeal found: 
 1.  "We write only to explain the propriety of the trial court's decision - without notice to, 
or input from, either party - to 'rehear' and amend its initial order." 
 2.  "The trial court's power to do so directly derives from the unambiguous provisions of 
Florida Rule of Civil Procedure 1.530(d). 
 3.  "Within nine days of entering its Order on All Pending Motions, the trial court entered 
an amended order, explaining its reason for doing so as follows: Following the entry of this 
Court's January 24, 2017, Order on All Pending Motions, the Court realized that the provisions 
of the Order pertaining to overpayments of child support by Former Husband, including 
paragraphs 4 and 5, are in error. Accordingly, pursuant to the provisions of Rule 12.530, 
Florida Family Rules of Procedure, and Rule 1.530, Florida Rules of Civil Procedure, this 
Amended Order modifies those provisions...." 
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 4.  "Florida Family Law Rule of Procedure 12.530 provides that in the ordinary course of 
family law matters, '[m]otions for new trial and rehearing and amendments of judgments shall be 
governed by Florida Rule of Civil Procedure 1.530.'" 
 5.  "Parties, therefore, believing the final judgment to be in error, are authorized by rule 
1.530(a) to file a motion for rehearing, whereby the trial court 'may open the judgment if one has 
been entered, take additional testimony, and enter a new judgment.' " 
 6.  "But, rule 1.530(d) permits the trial court - perceiving error - to act on its own motion 
to correct it, without the participation of the parties.  The rule states: (d) On Initiative of Court. 
Not later than 15 days after entry of judgment or within the time of ruling on a timely motion for 
a rehearing or a new trial made by a party, the court of its own initiative may order a rehearing or 
a new trial for any reason for which it might have granted a rehearing or a new trial on motion of 
a party." 
 7.  "The plain text of the rule alerts the reader that for any reason a party may move for 
rehearing, so may the trial court on its own 'initiative.’" 
 8.  "Preliminarily, we recognize that the finality of a trial court's judgment is one of the 
cornerstones of our system of justice.  It is a doctrine that 'should be abridged only when a more 
compelling objective appears, such as ensuring fairness and uniformity in individual 
adjudications.'" 
 9.  "Therefore, '[u]nless a proper [rehearing] motion or petition is filed within the allotted 
time, the judgment or order of the trial court becomes absolute.'" 
 10.  "Of course, there must be an appropriate balance between this need for certitude and 
the interest in making necessary corrections to final orders. This symmetry is reflected in rule 
1.530(d), where the trial court, on its own motion, may grant a timely rehearing." 
 11.  "By granting rehearing, the trial court is given a second opportunity to evaluate 'any 
error, omission, or oversight that may have been committed in the first consideration.  It is 
provided with a mechanism to reassess 'some point which it overlooked or failed to consider....'" 
 12.  “And, it is given a chance to 'reopen the case and reconsider any or all of the 
provisions of its final decree.'" 
 13.  "Rule 1.530(d) permits the trial court to do all of this on its own initiative, if it is 
accomplished in a timely fashion." 
 14.  "Here, when it reconsidered its initial order and corrected its preliminary error, the 
trial court was ensuring that its rulings were accurate and reflective of the evidence and the 
equities presented.  By entering its amended final order, the trial court exercised a power 
expressly afforded it by rule 1.530(d), which it carried out in a manner consistent with the terms 
of, and the essential rationale behind, this important rule." 
Bucsit v. Bucsit, 229 So.3d 430 (Fla. 1st DCA 2017) 
 


Second District 
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Third District 


TRIAL COURT DID NOT ABUSE DISCRETION IN FAILING TO CONDUCT 
EVIDENTIARY HEARING ON ALLEGATIONS OF FRAUD RAISED IN FORMER 
WIFE'S MOTION FOR REHEARING WHERE FORMER WIFE FAILED TO PLEAD 
ALLEGATIONS OF FRAUD WITH SUFFICIENT SPECIFICITY 
 
 The wife appealed from a final judgment of dissolution of marriage which dissolves her 
marriage from the husband, ordered child support, distributed marital property, and denied her 
request for alimony and attorney's fees. The Appellant also appealed from a subsequent order 
denying her motion for rehearing of the final judgment.  First, the wife asserted that the trial 
court erred in failing to conduct an evidentiary hearing on the allegations of fraud she raised in 
her motion for rehearing. The District court found this argument without merit and held: 
 1.  "Although a court may grant relief from a final judgment based upon fraud, the law in 
Florida provides that an evidentiary hearing is not required unless the allegations of fraud are 
pleaded with sufficient specificity to raise a colorable claim of entitlement to relief." 
 2.  "We find no abuse of discretion in the trial court's summary denial of [the Appellant's] 
motion for rehearing, as [the Appellant] failed to plead her allegations of fraud with sufficient 
specificity; [the Appellant's] motion merely asserted in conclusory fashion that [the Appellee] 
misrepresented or misstated his income and assets." 
Pierre v. Jonassaint, 212 So.3d 1131 (Fla. 3d DCA 2017) 
 


Fourth District 
 


TRIAL COURT ERRED IN DENYING, AS TIME-BARRED, FORMER WIFE'S RULE 
1.540(b) MOTION FOR RELIEF FROM SECOND AMENDED FINAL JUDGMENT OF 
DISSOLUTION IN WHICH SHE ALLEGED AMENDED JUDGMENT WAS PRODUCT 
OF FRAUDULENT FINANCIAL AFFIDAVIT FILED BY FORMER HUSBAND. 
 
 The Former Wife appealed from an order that denied her motion for relief from a second 
amended final judgment of dissolution. She argued that the trial court erred in denying her 
motion as time-barred because it failed to apply Florida Family Law Rule of Procedure 12.540. 
 The parties divorced in 2009 and a money judgment was entered against the Former 
Wife. She appealed; we affirmed in part, and reversed and remanded in part for the trial court to 
classify her credit card and student debt.  On remand, the trial court entered a second amended 
final judgment, ordering her to pay monies to equalize a distribution of marital assets and 
liabilities. 
 The Former Wife filed a motion for relief from the second amended final judgment. In 
her motion, the Former Wife accused the Former Husband of committing a fraud on the court by 
misrepresenting and omitting material facts in his financial affidavits. The trial court found no 
evidence that the Former Husband committed a fraud.  She did not appeal the second amended 
judgment or the order denying the motion. Instead, she filed a Chapter 13 bankruptcy petition, 
which was later dismissed. Then she filed a second motion for relief from the second amended 
final judgment, pursuant to Florida Rule of Civil Procedure 1.540(b)(3), alleging it was "the 
product of a fraudulent financial affidavit filed by" the Former Husband. She alleged the Former 
Husband made material misrepresentations regarding his assets and income in his September 1, 
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2009 and May 25, 2010 financial affidavits.  She indicated that during her bankruptcy, she 
became aware that her divorce attorneys had not properly investigated the Former Husband's 
income and assets during the dissolution proceedings. She had filed a legal malpractice action 
related to that discovery, and she further learned from the Former Husband's bank records that 
his business and personal income was far more than that stated in his September 2009 and May 
2010 financial affidavits. 
 This time, the trial court denied the motion for relief as untimely. The Former Wife 
moved for rehearing, arguing the trial court erred in finding the motion untimely because rule 
12.540(a) "specifically states 'there shall be no time limits for motions for relief from judgment 
based on fraudulent financial affidavits in marital or paternity cases.' " Thus, she argued that her 
motion was not subject to rule 1.540(b)'s one-year filing requirement. The trial court denied the 
motion for rehearing. From that order, the Former Wife appeals and the Fourth District Court of 
Appeal held: 
 1.  “Ordinarily, a trial court's order on a motion for relief from judgment is reviewed for 
abuse of discretion.  However, when the issue raised is one of pure law and interpretation of the 
Florida Rules of Civil Procedure, we have de novo review.” 
 2.  "The Former Wife argues the trial court erred in ruling her motion was untimely and 
in not conducting an evidentiary hearing. We agree and reverse and remand the case." 
 3.  "Here, the trial court found the motion untimely under rule 1.540(b), but the motion 
was timely under rule 12.540(b)(5), which expressly provides that 'there will be no time limit for 
motions based on fraudulent financial affidavits in marital or paternity cases.' " 
 4.  "We have recognized that 'a rule 1.540(b)(3) motion must clearly and concisely set out 
the essential facts on the fraud, and not just legal conclusions.'   The Former Wife's allegations of 
fraud were sufficient to warrant an evidentiary hearing.  She specifically alleged the Former 
Husband's omission of income from August 2009 to August 2010 resulted in her having to make 
an equalizing payment she would not have otherwise had to make.  She alleged the Former 
Husband knew his representations were false and that he made them to induce the court to use 
falsified income figures to resolve pending equitable distribution and alimony issues." 
 5.  "And, while the trial court has previously found no basis for fraud, these new 
allegations are different and must be given consideration." 
Kohl v. D'Ambrosio, 42 FLW D2108 (Fla. 4th DCA 2017) 
 


Fifth District 
 


APPEARANCE OF IMPROPRIETY AROSE WHEN TRIAL JUDGE ADOPTED 
VERBATIM HUSBAND'S PROPOSED FINAL JUDGMENT, WHICH HUSBAND 
SUBMITTED EX PARTE, WITHOUT ORALLY ANNOUNCING FINDINGS OR 
RULINGS DURING OR AT END OF TRIAL. 
 
 The Wife appealed from the final judgment of dissolution of marriage that the Husband 
submitted ex parte and the trial judge adopted verbatim. At the conclusion of trial, the trial judge 
did not entertain closing arguments, nor did he announce any findings or rulings. Instead, he 
instructed both sides to submit proposed final judgments to the judicial assistant, and both sides 
timely complied. 
 The Husband submitted his proposed final judgment without providing a copy to the 
Wife; so, she had no opportunity to review, comment on, or object to any aspect of the 
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Husband's proposed judgment. Approximately six weeks after trial, the trial court adopted the 
Husband's final judgment, including all of its attachments, and entered it without making any 
changes. The trial court denied the Wife's timely filed motion seeking rehearing or a new trial. 
This appeal followed and the Fifth District Court of Appeal held: 
 1.  "It is well known that adopting a proposed final judgment, verbatim, without any 
modification, especially with no judicial pronouncements of any rulings or findings, is frowned 
upon." 
 2.  "We affirm the portion of the judgment that dissolved the parties' marriage, but 
reverse the balance in its entirety and remand for entry of an amended final judgment." 
 3.  "We recognize that in dissolution proceedings it is common for the judge to direct 
each side to submit its proposed final judgment for consideration." 
 4.  "'Although a trial court may request, as it did in this case, that counsel for both parties 
submit a proposed final judgment, the court may not adopt the judgment verbatim, blindly, or 
without making in-court findings.'" 
 5.  "The appearance of impropriety exists when the trial judge adopts verbatim one party's 
one-sided final judgment, especially where the judge did not orally announce findings or rulings 
during or at the end of trial." 
 6.  "The possible impropriety is that the trial judge may be perceived to have delegated 
his decision-making authority to Husband's counsel because it does not appear that the judge 
independently made factual findings and legal conclusions." 
 7.  "The Florida Supreme Court set forth clear guidelines for dealing with party-
submitted proposed judgments in marital dissolutions in Perlow v. Berg–Perlow, 875 So.2d 383, 
384 (Fla. 2004): (1) [T]he trial judge may ask both parties or one party to submit a proposed final 
judgment; (2) if proposed final judgments are filed, each party should be given an opportunity to 
review the other party's proposed final judgment and make objections; (3) if only one party 
submits a proposed final judgment, there must be an opportunity for review and objections by the 
opposing party; and (4) prior to requesting proposed final judgments, the trial judge should, 
when possible, indicate on the record the court's findings of fact and conclusions of law." 
 8.  "During the trial phase in this case, the trial judge made no indication on how he 
might rule on any of the many issues, nor did he announce any findings of fact." 
 9.  "Nevertheless, Husband's proposed judgment included very specific findings and 
rulings on disputed issues such as imputation of income, parental evaluations using statutory 
considerations, valuation and distribution of marital assets and liabilities, retroactive and future 
child support, and others." 
 10.  " 'It is ... difficult to believe, on such fact-intensive issues as presented here, that an 
attorney can be so omniscient as to the court's findings that they could be entirely correct without 
a single edit where the court made no rulings in open court.'" 
 11.  "'Unfortunately, proposed orders prepared by one side are frequently one-sided as to 
findings and rulings.'" 
 12.  "Predictably, all rulings and findings on disputed issues in Husband's proposed 
judgment were one-sided, favoring Husband." 
 13.  "As noted above, Husband did not provide a copy of his proposed judgment to Wife; 
thus, the trial judge did not have the benefit of receiving any objections or corrections from Wife 
prior to entering the judgment." 







  270 


 14.  "Furthermore, the potential harm in verbatim adoption of one party's proposed 
judgment was compounded here because the final judgment contains numerous errors, including 
many findings that are not supported by competent substantial evidence in the record." 
 15.  "We note that the one-sided nature of the judgment was consistent, as all of the errors 
favored Husband and prejudiced Wife." 
 16.  "The numerous errors only add to our conclusion that the judgment cannot stand." 
 17.  "Accordingly, we affirm the portion of the final judgment dissolving the marriage, 
reverse the balance of the final judgment in its entirety, and remand for entry of an amended final 
judgment." 
West v. West, 228 So.3d 727 (Fla. 5th DCA 2017) 
 
 


F.  Judges and Special and General Magistrates 


 
First District 


JUDGE DID NOT ERR IN DENYING MOTION TO DISQUALIFY WHERE COURT'S 
COMMENTS WERE DIRECTED TO THE MATTER BEFORE THE COURT. 
 
 The Father appealed from a final judgment of paternity involving three children born to 
his ex-girlfriend, Ice, while the couple lived together. The relationship and the litigation have 
been contentious. Each party accused the other of violent behavior and questioned the other's 
ability to parent the children. The circuit judge had presided over the Father's prior dissolution 
action, which involved similar dynamics. The trial court remembered and commented upon the 
previous case and earlier accusations back and forth in this case, some of which turned out to be 
unfounded. The court took evidence and heard argument, then entered the judgment on appeal 
finding the Father was the biological father of the children, awarding the Mother majority 
timesharing, allowing her to move with the children from Nassau County to nearby St. Johns 
County, and setting the Father's child support obligation. The Father argued on appeal that the 
trial judge should have been disqualified.  The Distrct Court held: 
 1.  "[T]he father challenges the trial court's denial of his motion to disqualify the trial 
judge." 
 2.  "The father previously challenged the court's denial of this same motion via 
prohibition, which we denied on the merits." 
 3.  "The argument fares no better the second time around, but is worth brief discussion." 
 4.  "The motion was patently untimely, because it was filed nearly a year after the judge 
made the comments on which the father relied to claim fear of not getting a fair trial." 
 5.  "The motion to disqualify also fails on the merits.  A motion for disqualification 
should be granted when the judge's comments instill in the moving party a well-founded fear that 
the court has prejudged the case.  A mere subjective fear will not suffice; it must be objectively 
reasonable." 
 6.  "This Court has found that a motion to disqualify should be granted where a judge 
makes negative comments about a party that are unnecessary to resolving the issue before it." 
 7.  "In [an earlier] case, during an emergency hearing to strike a witness, the court 
mentioned that it felt [a party] previously failed to mediate in good faith and tried to be 'devious' 
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and 'less than forthright.'  The comments were improper because, as the court admitted, this 
previous failure had nothing to do with the witness issue it was currently handling." 
 8.  "In contrast, where a judge's comments are directed to the issue the court is currently 
handling, a motion to disqualify can be denied." 
 9.  "The trial judge in that case castigated the defendant for its perceived dishonesty about 
the mysterious disappearance of a computer hard-drive containing data crucial to the plaintiff's 
case.   The court commented, 'I wouldn't have batted an eye at a $100,000 fine in this case,' and it 
'[s]ure does cause the hackles on the back of my neck to rise in suspicion when I hear the only 
thing missing is what plaintiff wanted.'" 
 10.  "The appellate court explained that the comments related to the issue before the trial 
court and 'express[ed] the understandable frustration and concern that the trial judge must have 
experienced when confronted with the sudden and unexplained revelation concerning the 
missing hard-drive.'" 
 11.  "Here, the court made comments that weighed directly on the issue at hand - whether 
the father should have contact with the mother and the children - and did not stray into unrelated 
areas…." 
 12.  "These comments, though maybe not 'our words of choice,' do not create an 
objectively reasonable fear that the trial court would not give the father a fair trial." 
Lukacs v. Ice, 227 So.3d 222 (Fla. 1st DCA 2017) 
 


Second District 


Third District 
 


Fourth District 


Fifth District 
 


G.  Miscellaneous 


 
First District 


TRIAL COURT ERRED IN GRANTING FORMER HUSBAND'S ORE TENUS MOTION 
FOR NO-CONTACT ORDER BASED SOLELY ON ALLEGATIONS SET FORTH BY 
COUNSEL WHERE NO SUCH ORDER WAS REQUESTED IN THE PLEADINGS, AND 
THERE WAS NO EVIDENCE IN RECORD TO SUPPORT ORDER. 
 
 The former wife, appeals the Final Judgment of Dissolution of Marriage. At the close of 
the final hearing, the former husband requested a no-contact order. No testimony was taken on 
the matter; however, the former husband's counsel alleged the former wife had been contacting 
the former husband's mother and had a history of being volatile. Without any additional evidence 
upon which to base its determination, the trial court granted the former husband's request. The 
former wife argues the trial court erred in granting the former husband's ore tenus request for a 
no-contact order. The First District Court of Appeal held: 
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 1.  "It is well settled that courts are not authorized to grant relief not requested in the 
pleadings." 
 2.  "It is clear, based on the record, that [the former husband] did not request the no-
contact order in the pleadings." 
 3.  "Thus, that portion of the Final Judgment granting the same is reversed." 
 4.  "Further, there is no evidence in the record to support the trial court's order granting 
[the former husband]'s request for a no-contact order, as this was simply based on allegations set 
forth by [the former husband]'s counsel." 
 5.  "We, therefore, reverse the Final Judgment of Dissolution of Marriage as to the 
granting of the former husband's ore tenus request for a no-contact order." 
Martin v. Lee, 219 So.3d 1024 (Fla. 1st DCA 2017) 


 
Second District 


TRIAL COURT ABUSED ITS DISCRETION, RESULTING IN INJUSTICE TO 
FORMER WIFE, BY DENYING MOTION FOR CONTINUANCE OF FINAL HEARING 
ON FINANCIAL ISSUES WHERE WIFE ESTABLISHED SPECIFIC NEED FOR THE 
CONTINUANCE IN ORDER TO COMPLETE FORENSIC ACCOUNTING OF 
HUSBAND'S BUSINESS AND A SPECIFIC TIME FRAME IN WHICH TO FULFILL 
THAT NEED. 
 
 The Former Wife challenges the trial court's final judgment of bifurcated issues related to 
the dissolution of her marriage from the Former Husband. The trial court previously entered a 
final judgment dissolving the parties marriage but bifurcating and reserving for a later time the 
resolution of the financial issues of equitable distribution, alimony, and attorney's fees and costs. 
Prior to the final hearing on the bifurcated issues, the Former Wife moved for a continuance, but 
the trial court denied the motion. The Second District Court of Appeal found that this resulted in 
an injustice to the Former Wife and held: 
 1.  "On appeal, the Former Wife argues that the trial court abused its discretion by 
denying her motion for continuance."  
 2.  "In determining whether the trial judge has abused his [or her] discretion, a reviewing 
court should consider 'whether the denial of the continuance creates an injustice for the movant; 
whether the cause of the request for continuance was unforeseeable by the movant and not the 
result of dilatory practices; and whether the opposing party would suffer any prejudice or 
inconvenience as a result of the continuance.'" 
 3.  "With regard to the first consideration, this court has recognized that 'in certain 
circumstances, the denial [of a motion to continue] may create an injustice which outweighs the 
policy of not disturbing the trial court's ruling.'" 
 4.  "With this in mind, we conclude that the trial court abused its discretion by denying 
the Former Wife's motion for continuance." 
 5.  "However, we note that we are not unsympathetic to the trial court's difficult task of 
navigating a protracted, contentious divorce case involving multiple attorneys and two parties 
who both engaged in dilatory tactics." 
 6.  "But under the specific facts of this case, the denial of the continuance created a clear 
injustice for the Former Wife." 
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 7.  "In her motion, the Former Wife specifically alleged that a forensic accounting of the 
Former Husband's business had never been performed." 
 8.  "That circumstance was in no way attributable to the actions of the Former Wife." 
 9.  "Instead, it was the direct result of the Former Husband's continued refusal to provide 
his business financial records for a forensic accounting." 
 10.  "Without the Former Husband's records and such an accounting, the Former Wife 
was left with no evidence upon which to attempt to establish the Former Husband's ability to pay 
alimony and attorney fees and costs." 
 11.  "As a result, the trial court awarded her no alimony after twenty-seven years of 
marriage." 
 12.  "Additionally, the Former Wife needed the Former Husband's business financial 
records to establish any right she may have to the business for purposes of equitable 
distribution." 
 13.  "Without that accounting, the Former Husband was awarded all of the parties' marital 
real property, and the Former Wife was awarded nothing in equitable distribution." 
 14.  "This was an injustice to the Former Wife--especially where the trial court never 
revisited the issue of its distribution to the Former Husband of a $325,000 home that was marital 
property or the Former Husband's $36,000 support arrearage." 
 15.  "With regard to the second consideration of [an earlier case], we conclude that the 
cause for the Former Wife's 'request for continuance was unforeseeable by the movant and not 
the result of dilatory practices.'" 
 16.  "Despite the fact that the trial court repeatedly found both parties to be dilatory in 
complying with its orders, any predictability in the Former Husband's history of failing to 
comply with discovery should not prevent the Former Wife from having an opportunity to 
complete the forensic accounting." 
 17.  "The Former Wife is not to blame for the fact that there was no enforcement 
mechanism in place to ensure the Former Husband's compliance." 
 18.  "Moreover, two months before trial, the accountant retained by the Former Wife 
provided sworn unrebutted testimony that he could not conduct an accounting of the Former 
Husband's business without the Former Husband's financial records." 
 19.  "He additionally testified that based on his current workload, he could not start the 
work until at least the date of the final hearing." 
 20.  "As such, the continuance cannot be considered a meaningless attempt by the Former 
Wife to prolong the already protracted litigation.” 
 21.  "The Former Wife established a specific need for the continuance and a time frame 
in which to fulfill that need." 
 22.  "Finally, we must determine whether the Former Husband would have suffered any 
prejudice or inconvenience as a result of a continuance…. We conclude that he would not have." 
 23.  "The parties have been divorced since 2010, and the Former Husband has had 
possession of all marital real property since 2013." 
 24.  "Accordingly, other than a delay and the possible expenditure of attorney fees, there 
is no real prejudice to the Former Husband." 
 25.  "Because the trial court abused its discretion in denying the Former Wife's motion to 
continue, we must reverse the final judgment and remand for further proceedings consistent with 
this opinion." 
Ramadon v. Ramadon, 216 So.3d 26 (Fla. 2d DCA 2017) 
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Third District 


 
Fourth District 


 
ORDER DISQUALIFYING WIFE'S COUNSEL FROM REPRESENTING HER IN 
PENDING DIVORCE PROCEEDINGS AFTER COUNSEL FAILED TO APPEAR FOR 
DEPOSITION WAS OVERBROAD WHERE IT DISQUALIFIED COUNSEL FROM 
"ALL ASPECTS" OF THE CASE; TRIAL COURT FAILED TO RULE ON MOTION 
SEEKING TO COMPEL COUNSEL TO APPEAR FOR DEPOSITION AS AN 
ALTERNATIVE TO DISQUALIFICATION; AND RECORD FURNISHED TO 
APPELLATE COURT REVEALS THAT TRIAL COURT COULD NOT ADEQUATELY 
CONSIDER MOTION TO DISQUALIFY AND ITS SCOPE UNTIL COUNSEL'S 
INVOLVEMENT IN UNDERLYING DISSOLUTION OF MARRIAGE CASE IS 
CLARIFIED. 
 
 The Petitioner sought a writ of certiorari directed to a trial court order that disqualified 
her attorney from representing her in the pending divorce proceedings. The District Court found 
the certiorari review was appropriate and held: 
 1.  "We grant the petition and quash the disqualification order upon accepting 
respondent's concession that it is overbroad because it disqualifies counsel from 'all aspects' of 
the case." 
 2.  "Disqualification of a party's chosen counsel is a drastic remedy that should be used 
sparingly." 
 3.  "Here, petitioner's attorney's failure to appear for deposition seemingly resulted in the 
broad order." 
 4.  "While Respondent asked the trial court to compel counsel to appear for the 
deposition as an alternative to disqualification, the trial court failed to rule on that portion of the 
motion." 
 5.  "The record furnished, which includes an evidentiary hearing, reveals that the trial 
court cannot adequately consider the motion to disqualify and its scope until counsel's 
involvement in the underlying dissolution of marriage case is clarified." 
 6.  "Consequently, we quash the order that disqualifies counsel from representing 
petitioner 'in all aspects' of the case." 
 7.  "The case is remanded for the trial court to compel counsel's deposition before it 
revisits the disqualification issue." 
Riddle v. Riddle, 214 So.3d 694 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING FORMER WIFE'S 
MOTION TO REOPEN CASE TO RECEIVE NEW EVIDENCE THAT HER 
EMPLOYMENT HAD BEEN TERMINATED. 
 
 The Former Wife appealed from a final judgment establishing a parenting plan, child 
support obligations, and other matters following the dissolution of her marriage to the Former 
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Husband. After the conclusion of the final hearing, but before entry of the final judgment, the 
former wife filed a motion to reopen the case to receive new evidence. In support of her motion, 
she filed a termination notice from her employer along with an affidavit stating that she had 
received the notice. She claimed that her unemployment would significantly change the 
considerations regarding child support. The Former Husband objected to her motion and after 
two hearings, the trial court denied the Former Wife's motion to reopen the case. The parenting 
plan incorporated into the final judgment provided two-thirds of the overnights for the former 
husband and one-third of the overnights for the Former Wife, and the court ordered the Former 
Wife to pay child support to the Former Husband pursuant to the child support guidelines, 
utilizing her pre-termination salary. This appeal followed and the District Court found: 
 1.  "This Court reviews the denial of a motion to reopen a case for abuse of discretion."  
 2.  "The trial court has broad discretion to allow a party to reopen its case throughout all 
stages of the proceedings." 
 3.  "The trial court should consider whether granting a motion to reopen to present 
additional evidence would unfairly prejudice the opposing party and whether it would 'serve the 
best interests of justice.'" 
 4.  "Factors to consider when deciding whether to reopen the evidence include: '(1) the 
timeliness of the request, (2) the character of the evidence sought to be introduced, (3) the effect 
of allowing the evidence to be admitted, and (4) the reasonableness of the excuse justifying the 
request to reopen.'" 
 5.  "Most of the cases former wife relies on to support her motion to reopen involved 
inadvertent omissions of evidence…. [T]hese cases are inapposite because the evidence of 
former wife's employment termination interjected an entirely new issue into this case rather than 
seeking to correct an inadvertent evidentiary oversight." 
 6.  "Nor does Byrne v. Byrne, 128 So. 3d 2 (Fla. 3d DCA 2012), support former wife's 
position…. [I]n Byrne, the wife's motion to reopen was not opposed by the husband, nor was 
there any discussion of prejudice." 
 7.  "Here, former husband opposed the motion, arguing that it would be prejudicial 
because it would require additional discovery and further delay the entry of final judgment." 
 8.  "We are not unsympathetic to former wife's position….. [T]he trial court delayed 
entering the final judgment for almost eleven months, and in the interim, former wife had a 
significant change in income." 
 9.  "Still, the primary considerations in granting or denying a motion to reopen are 
whether reopening the case would unduly prejudice the opposing party and whether it will 'serve 
the best interests of justice.'" 
 10.  "In this case, granting former wife's motion would have effectively put the case back 
to square one, further delaying entry of a final judgment, allowing further discovery, and 
essentially requiring a new trial." 
 11.  "While granting the request would have been well within the trial court's discretion, 
we cannot say that the trial court abused its discretion in denying the motion." 
Loftis v. Loftis, 208 So.3d 824 (Fla. 5th DCA 2017) 
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TRIAL COURT ERRED IN ENTERING SUMMARY JUDGMENT EFFECTIVELY 
DISMISSING WIFE'S STEPSON AS RESPONDENT IN DISSOLUTION ACTION 
WHERE WIFE ALLEGED THAT MARITAL ASSETS HAD BEEN TRANSFERRED TO 
STEPSON, THEREBY DEPLETING MARITAL ESTATE. 
 
 The wife appealed from a final summary judgment entered in favor of her stepson which 
effectively dismissed her stepson as a respondent from the dissolution of marriage litigation 
between the wife and her husband. 
 In November 2009, the wife filed her initial petition for dissolution of marriage in 
Seminole County. She voluntarily dismissed that action in February 2011, but re-filed her 
petition one week later, this time in Flagler County, where it remained pending. In July 2012, the 
wife filed a two-count amended petition for dissolution of marriage, and in count two, she joined 
additional respondents, including her stepson and various corporations that her husband formed 
during the marriage. The wife alleged that, among other things, the husband had been 
commingling the parties' marital assets with assets owned by her stepson and by the corporate 
respondents. The wife also asserted that the husband and her stepson were receiving distributions 
from these corporations, under the guise of "loans," in an effort by the husband to deplete the 
marital estate. The wife sought partition of the marital assets, recognition and equitable 
distribution of her interest in the corporations that the husband formed during the marriage, to 
have the court "claw" back and then equitably distribute to the spouses any marital assets 
previously transferred to the newly joined respondents, and injunctive relief. 
 In 2015, the wife amended her petition to add a third count. The wife continued to assert 
that she had a "marital interest" in certain properties now held by these respondents, who she 
alleged were involved in a plan with her husband to minimize or conceal his net worth in an 
effort to defraud the wife from any interest in what she stated were millions of dollars of marital 
assets that the husband had transferred to these parties for little, if any, consideration. The wife 
asked that, among other things, the trial court identify all properties that should be classified as 
marital assets and, after making this determination, require the impleaded respondents to 
"account" for their receipt of these marital properties. The wife requested that the court then 
equitably distribute all marital assets between the spouses. 
 After the parties conducted some discovery, her stepson moved for final summary 
judgment. His argument was two-fold. Her stepson first asserted that the wife pleaded no 
cognizable cause of action against him to entitle her to any relief, but that if she had pleaded an 
arguable claim under the "Uniform Fraudulent Transfers Act," it was barred by the applicable 
statute of limitations. The wife filed a memorandum in opposition to the motion. After each party 
filed their summary judgment evidence pursuant to Florida Family Law Rule of Procedure 
12.510, the court held a hearing on her stepson's motion and entered the unelaborated final 
summary judgment in her stepson's favor now under review. 
 1.  “In a dissolution of marriage proceeding, section 61.075(1), Florida Statutes (2015), 
requires the trial court to equally distribute the marital assets and liabilities between the spouses 
unless there is a justification for an unequal distribution based on the factors listed in 
subparagraphs (a)-(j)." 
 2.  "Subparagraph (i) is pertinent to this appeal, providing that a spouse's 'intentional 
dissipation, waste, depletion, or destruction of marital assets after the filing of the petition[,] or 
within two years prior to the filing of the petition,' must be considered by the court in distributing 
the marital assets." 
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 3.  "Under this statute, if a spouse intentionally dissipates a marital asset, the trial court 
has the authority and discretion to assign the dissipated asset to the dissipating spouse as part of 
that spouse's equitable distribution." 
 4.  "[The wife] alleged that [the husband]'s fraudulent dissipation of some of the marital 
assets to or through [her stepson] and the corporate respondents took place more than two years 
before her petition for dissolution of marriage was filed." 
 5.  "In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), this court held that 
section 61.075(1)(i) did not operate as a two-year statute of limitations to bar one spouse's efforts 
to subject marital assets dissipated by the other spouse to equitable distribution." 
 6.  "We determined that for cases of dissipation of marital assets occurring more than two 
years before the filing of the petition, section 61.075(1)(j), which permits a trial court to consider 
'any other factors necessary to do equity and justice between the parties,' allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses.  Thus, Beers provides [the 
wife] the ability to pursue [the husband] for his alleged remote dissipation of their marital 
assets." 
 7.  "Turning back to [her stepson], we begin our analysis with the preliminary recognition 
that a dissolution action is an action in equity." 
 8.  "Under principles of equity, a trial court may determine whether a third person has 
acted with a spouse to deprive the other spouse of his or her share in the marital estate." 
 9.  "However, for the court to make a complete determination of the case before it, that 
person ([her stepson]) must be joined as a party to the action where, as here, the person is 
claiming an interest in the marital assets because '[i]n [a] dissolution action, the trial court does 
not have jurisdiction to adjudicate the rights of nonparties.'" 
 10.  "We reject Isaac's argument that summary judgment was properly entered because 
Susan did not sufficiently allege a cause of action against him." 
 11.  "We agree with the recent observation by the Michigan Court of Appeals that in 
cases where one spouse has allegedly acted in concert with a third person to dissipate the marital 
assets, '[t]here is no need to specify or enumerate a separate cause of action against the third 
party; instead, the action against the third party is incidental to the divorce.'" 
 12.  "Furthermore, because section 61.075(1)(j) gives the trial court the discretion to claw 
back marital assets that may have been remotely dissipated by [the husband] more than two years 
before [the wife]'s dissolution of marriage petition was filed, it would then be anomalous to 
preclude the court from making a full and complete adjudication of the spouses' marital property 
rights to those dissipated assets by dismissing [her stepson] from the litigation based on his 
statute of limitations defense." 
 13.  "A final summary judgment, as entered in this case, 'is proper only where the [issues 
of] fact[ ] are "so crystalized" that nothing remains [for resolution] but questions of law.'" 
 14.  "'[I]f the record raises even the slightest doubt that [a genuine] issue [of material fact] 
might exist, summary judgment is improper.'" 
 15.  "In the present case, the record is by no means clear whether the trial court will 
exercise its discretion under section 61.075(1)(j) to consider assets allegedly remotely dissipated 
by [her stepson] in order to make a complete determination of the cause to achieve equity and 
justice between the spouses." 
 16.  "If, after receiving evidence and argument at trial, the court elects to exercise its 
discretion and distributes remotely dissipated assets in its equitable distribution of the marital 
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assets and marital liabilities to [the wife] and [the husband], then those parties whose property 
rights would be affected by the distribution (such as [her stepson]) are indispensable to the 
complete adjudication of the case." 
 17.  "Accordingly, the final summary judgment entered in favor of [her stepson] is 
reversed, and this matter is remanded for further proceedings consistent with this opinion." 
Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017) 
 


XI.  MISCELLANEOUS MATTERS 


 


A.  Tax Considerations 


 
First District 


ALTHOUGH TRIAL COURT HAD DISCRETION TO ORDER THAT FORMER 
HUSBAND AND FORMER WIFE WOULD HAVE RIGHT TO DEPENDENCY 
EXEMPTION IN ALTERNATING YEARS, IT WAS ERROR TO FAIL TO CONDITION 
EACH PARTY'S RIGHT TO CLAIM THE CHILD AS A DEPENDENT ON BEING 
CURRENT WITH CHILD SUPPORT PAYMENTS. 
 
 The Appellant sought review of a final judgment of paternity that included a child 
support order and parenting plan.  As to the tax implications, the District Court ruled: 
 1.  "We affirm the trial court's thorough, thoughtful, and well-documented final judgment 
as to all but one of the issues Appellant raised." 
 2.  "As part of the final judgment, the trial court ordered that Appellant would have the 
income tax benefits of claiming the parties' child as a dependent in even-numbered years, while 
Appellee, the child's father, would have those same tax benefits in odd-numbered years." 
 3.  "'The trial court had the discretion to transfer the dependency exemption to the 
noncustodial parent.'  However, the trial court erred in not conditioning each party's right to 
claim the child as a dependent on being current with child support payments." 
 4.  "We remand with instructions for the trial court to enter an amended final judgment 
containing that condition for the right to claim their child as a dependent for tax purposes in 
alternating years." 
Alston v. Vazquez, 226 So.3d 377 (Fla. 5th DCA 2017) 
 


Second District 


IN AWARDING ALIMONY TO FORMER WIFE, TRIAL COURT ERRED IN FAILING 
TO CONSIDER EVIDENCE REGARDING TAX CONSEQUENCES OF THE AWARD 
ON FORMER HUSBAND'S NET INCOME. 
 
 The former husband appealed and the former wife cross-appealed from the final order 
dissolving their twenty-five-year marriage. The former husband challenged the equitable 
distribution scheme, the alimony award, and the award of attorney fees to the former wife. The 
former wife contested the alimony award, arguing that the trial court should have considered the 
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tax implications of the award on the parties in making its determination pursuant to section 
Florida Statute 61.08(2)(h). The Second District Court of Appeal affirmed the equitable 
distribution scheme without comment. The Court also affirmed the trial court's determination of 
the former wife's need for support and the portion of the order requiring the former husband to 
maintain a life insurance policy to secure his support obligation. However, it reversed the portion 
of the order awarding $6918.75 in alimony to the former wife because the trial court erred when 
it failed to consider the former wife's evidence as to the tax consequences of the support 
determination, holding: 
 1.  "This court reviews an alimony award for an abuse of discretion." 
 2.  "Section 61.08(2)(h) requires that the trial court consider '[t]he tax treatment and 
consequences to both parties of an alimony award.' " 
 3.  "This court has consistently held that '[i]t is error for the trial court to fail to consider 
tax implications of an alimony award when such evidence is presented.'" 
 4.  "Accordingly, it was error for the magistrate to award alimony without considering the 
former wife's evidence regarding the tax consequences of the award on the former husband's net 
income and error for the circuit court to deny the former wife's exceptions and approve the 
recommended award." 
 5.  "We reverse the amount of the alimony award and remand for recalculation. On 
remand, the trial court shall consider evidence of the tax consequences of the support award on 
the former husband's net income." 
Librizzi v. Librizzi, 228 So.3d 593(Fla. 2d DCA 2017) 
 


Third District 


Fourth District 


TRIAL COURT ERRED IN FAILING TO CONSIDER THE TAX IMPLICATIONS OF 
ITS ALIMONY AWARD. 
 
 The District Court reversed, noting, "We must also find that the trial court erred in not 
considering the tax implications of the alimony award."  The Court held: 
 1.  "Section 61.08(2)(h), Florida Statutes (2014), requires the court to consider the 'tax 
treatment and consequences to both parties of any alimony award, including the designation of 
all or a portion of the payment as a nontaxable, nondeductible payment.' " 
 2.  "The final judgment provided that the alimony award was taxable to the wife and 
deductible by the husband, but it did not make it clear whether the court considered the impact of 
this provision before determining the appropriate amount to award." 
 3.  "For that reason, we reverse and remand for the trial court to make findings regarding 
the tax consequences of the alimony award and to revisit the amount of the alimony obligation if 
necessary." 
Rosaler v. Rosaler, 219 So.3d 840 (Fla. 4th DCA 2017) 
 


Fifth District 
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B.  Injunctions 


 
First District 


Second District 


Third District 


TRIAL COURT ORDER GRANTING FORMER WIFE'S MOTION FOR SANCTIONS 
AGAINST FORMER HUSBAND FOR DISCOVERY VIOLATIONS IS A NON-FINAL, 
NON-APPEALABLE ORDER; COURT HAS NO CERTIORARI JURISDICTION TO 
REVIEW ORDER WHERE FORMER HUSBAND HAS NOT ESTABLISHED 
IRREPARABLE HARM THAT CANNOT BE CORRECTED ON APPEAL. 
 
 The Former Husband appealed from a trial court order that (1) granted the motion of 
Ellen Pataro, his Former Wife, for discovery sanctions and (2) granted the Former Wife's motion 
to set aside a final judgment and a related marital settlement agreement. For the reason explained 
below, we decline to review the part of the order granting the discovery sanctions and we reverse 
the part of the order setting aside the final judgment and the related marital settlement agreement. 
 In 2010, the parties ended their twenty-year marriage by a marriage settlement agreement 
which was adopted into a final judgment of dissolution. Two years later, the Former Wife moved 
to set aside the final judgment and the related settlement agreement under Florida Rule of Civil 
Procedure 1.540, alleging they were secured by fraud. That motion was never set for hearing as 
the parties pursued discovery. In February 2015, the Former Wife moved to compel and for 
sanctions based upon the Former Husband's bad faith failure to provide discovery. 
 The trial court conducted an evidentiary hearing on the motion to compel and for 
sanctions. The hearing took place over three days during a nine month period. On the first day, 
November 12, 2015, the Former Husband was represented by counsel. On the second day of the 
hearing, July 12, 2016, however, the Former Husband did not have counsel. On July 11, 2016, 
the Former Husband's counsel withdrew in response to a letter from opposing counsel giving him 
notice of the Former Wife's claim for sanctions under Florida Statute 57.105. At the beginning of 
the second day of the hearing, the Former Husband moved for a continuance to allow him to 
obtain new counsel, which the trial court denied. On the third day of the hearing, August 19, 
2016, the Former Husband was still not represented because, he stated, the counsel he had hired 
withdrew just prior to the hearing based on a conflict. 
 In the course of the evidentiary hearing, the Former Husband admitted he had failed to 
obey orders to produce material documents in his possession and lied three times in sworn 
materials filed in court. In explaining his conduct, the Former Husband indicated he believed he 
was not required to produce information that would "incriminate" him. Only after being 
confronted by his landlord's sworn testimony did the Former Husband admit that he previously 
lied about living rent-free. Even then, he claimed he did so only because he was paying his 
landlord under the table in order to help his landlord avoid declaring the rent as income: "I am 
responsible, I did it, I never thought it would come out because it was a deal between friends. 
Unfortunately, many people don't respect friendship, that's it." 
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 The trial court found the Former Husband had disobeyed discovery orders, failed to 
produce relevant documents within his possession, and committed fraud upon the court by filing 
false statements under oath. The trial court also found the Former Husband had obtained perjured 
testimony from a girlfriend to support his false responses. 
 In part of the order under appeal, the trial court entered various sanctions against the 
Former Husband including establishing the Former Wife's entitlement to attorney's fees in an 
amount to be set later; prohibiting the Husband from presenting evidence regarding the 
calculation of damages and equitable distribution; directing the Former Husband to file verified 
financial statements attaching his 2014 and 2015 tax returns; and ordering that a forensic 
computer expert will be appointed to review the Former Husband's computers and electronic 
devices for emails identified to be produced in a prior order. This appeal followed and the Third 
District Court of Appeal found: 
 1.  "Based primarily on the trial judge's refusal to continue the hearing on the motion for 
discovery sanctions, the Former Husband seeks review of the sanctions imposed by this part of 
the non-final order contending they constitute 'injunctions' subject to review under Florida Rule 
of Appellate Procedure 9.130(a)(3)(B).” 
 2. “We reject this argument.  The entry of these types of discovery sanctions in this 
particular record do not qualify as injunctions subject to interlocutory review under the Rule." 
 3.  "For this reason, we lack jurisdiction to review these discovery sanctions in an appeal 
under Rule 9.130." 
 4.  "Nor do we have jurisdiction to review these sanctions under a petition for certiorari: 
the Former Husband has not established irreparable harm that cannot be corrected on post- 
judgment appeal." 
Pataro v. Pataro, 224 So.3d 824 (Fla. 3d DCA 2017) 
 


Fourth District 


TRIAL COURT DID NOT ABUSE DISCRETION IN GRANTING WIFE'S EX PARTE 
TEMPORARY INJUNCTION PROHIBITING HUSBAND IN PENDING DISSOLUTION 
ACTION FROM CONDUCTING SPECIFIED FINANCIAL TRANSACTIONS 
WITHOUT A COURT ORDER OR CONSENT FROM WIFE, BECAUSE IT MADE 
FINDINGS THAT THE WIFE WAS AT RISK OF IMMEDIATE AND IRREPARABLE 
INJURY SHOULD THE HUSBAND DISSIPATE ASSETS IN WHICH SHE WAS 
ENTITLED TO AN EQUITABLE SHARE, AND THAT THE WIFE HAD PROVIDED 
GROUNDS FOR GRANTING THE INJUNCTION WITHOUT NOTICE. 
 
 The husband in a pending dissolution action appeals an order granting an ex parte 
temporary injunction prohibiting him from conducting specified financial transactions without a 
court order or consent from his wife. The husband contends that the wife's motion seeking the 
injunction did not show immediate and irreparable injury, that the trial court's factual findings 
were inadequate, and that the trial court erred in failing to set a bond. The Fourth District Court 
of Appeal affirmed in part but reversed to the extent that the injunction fails to set a bond, 
finding: 
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 1.  "Because the injunction in this case 'was issued ex parte and the enjoined party did not 
file a motion to dissolve,' this court 'review[s] only the legal sufficiency of the order, the 
complaint, and any supporting documents.'" 
 2.  "As explained below, we reject the husband's arguments challenging the entry of the 
injunction because the wife's motion and the trial court's order were legally sufficient." 
 3.  "In her verified motion, the wife stated the following: the couple owned property in 
Florida, Curacao, Panama, and Venezuela; the husband previously had dissipated marital assets 
in Venezuela and used marital funds to acquire assets that were titled solely in his name; and the 
husband maintained extensive connections overseas given that he was a Venezuelan citizen." 
 4.  "Furthermore, the wife explained that, if her husband had notice of her application for 
an injunction, she feared he would conceal assets and dissipate additional assets subject to 
equitable distribution." 
 5.  "On these facts, the trial court did not abuse its discretion in finding that the wife was 
entitled to an ex parte temporary injunction." 
 6.  "Here, the trial court made findings that the wife was at risk of 'immediate and 
irreparable injury,' that she would have no adequate remedy at law should the husband dissipate 
assets in which she was entitled to an equitable share, and that the wife had provided grounds for 
granting the injunction without notice." 
 7.  "Thus, the trial court's order is legally sufficient." 
 8.  "However, with respect to the trial court's failure to set a bond, the wife appropriately 
concedes error." 
 9.  "Therefore, we affirm the portion of the order granting injunctive relief but reverse 
and remand 'for the trial court to impose a bond in accordance with [rule] 1.610(b).'" 
Lerner v. Dum, 220 So.3d 1202 (Fla. 4th DCA 2017) 
 


Fifth District 
 


C.  Privilege and Work Product 


 
First District 


CERTIORARI GRANTED AS TO ORDER REQUIRING WIFE TO DISCLOSE ALL 
RECORDS REGARDING TREATMENT, DIAGNOSIS, CARE, AND MEDICATIONS 
FROM VARIETY OF PRACTITIONERS WHO HAD PROVIDED HER WITH 
TREATMENT FOR MENTAL HEALTH ISSUES OR PRESCRIBED PAIN OR 
MENTAL HEALTH MEDICATIONS FOR HER WITHIN THE LAST 7 YEARS. 
 
 The parties previously agreed to 50/50 timesharing in 2012, which lasted until 2015 when 
the husband initiated involuntary commitment proceedings against the wife under the Marchman 
Act, alleging that she abused prescription drugs. He moved to suspend 50/50 timesharing and the 
court gave him total parental responsibility. After the Marchman Act evaluation the physician's 
report concluded that there was "no documented abuse," the wife moved to reinstate the 50/50 
timesharing which the husband opposed. Both parties consented to independent psychological 
evaluations pursuant to 61.20, Florida Statutes. The court appointed independent psychologist 
recommended that the child continue to live with the husband until the end of the 2016 school 
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year pending an updated evaluation but that the wife should be given more time with the child 
during that time. The wife received supervised timesharing, but the parties continued their 
dispute. Husband sought disclosure of the wife's mental health records, asserting that the wife 
placed her mental health at issue and the trial court granted the motion.  The Wife sought 
certiorari review of the trial court's discovery order requiring her to disclose "all her records 
regarding treatment, diagnosis, care and medications from all her psychologists, psychiatrists, 
counselors, and medical doctors who have treated her for any mental health issues or prescribed 
pain medication or any mental health medications to her in the last seven (7) years." The order 
also requires the wife to submit to deposition questioning and answer interrogatories with the 
same scope. The First District Court of appeal granted the wife's Petition in part, holding: 
 1.  "We have certiorari jurisdiction to review orders granting discovery that create a 
material injury not remediable on appeal and constitute a departure from the essential 
requirements of law." 
 2.  "Erroneous disclosure of medical records qualifies as irremediable harm.” 
 3.  "In the order under review, the trial court granted Husband access to Wife's mental 
health records for the past seven years, not limited to those provided to the independent 
psychologist, and without requiring in-camera review." 
 4.  "The parties agree that Wife has a psychotherapist-patient privilege under section 
90.503(2) of the Florida Statutes as to confidential communications and records of mental health 
treatment or diagnosis…. The issue is whether, and to what extent, it applies here." 
 5.  "A court cannot set aside the privilege on the basis of 'mere allegations of mental or 
emotional instability.'" 
 6.  "Any invasion of the privilege must be limited to what is demonstrably necessary on 
the facts of each case." 
 7.  "Further, where parenting is at issue, '[w]hat is relevant to the trial court's 
determination regarding child custody is the parties' present ability and condition.'" 
 8.  "Previous substance abuse problems and treatment, without more, are insufficient to 
invade the privilege." 
 9.  "Here, the trial court did not appropriately limit the temporal reach of its order, even 
assuming the facts otherwise justified overcoming the privilege." 
 10.  "Husband's most recent motion requested only three years' worth of discovery, but 
the court granted access to seven years' worth of records, without explaining why." 
 11.  "In further proceedings, the parties and the trial court must focus on Wife's present 
parenting ability and fitness." 
 12.  "If older records are pertinent to present ability, the trial court may order disclosure 
upon proper findings; but there must be some basis for doing so." 
Zarzaur v. Zarzour, 213 So.3d 1115 (Fla. 1st DCA 2017) 
 
A PARTY'S CONSENT TO AN INDEPENDENT PSYCHOLOGICAL EVALUATION 
WAIVES THE PRIVILEGE AS TO RECORDS FURNISHED FOR THE PURPOSE OF 
THE EVALUATION. 
 
 The parties previously agreed to 50/50 timesharing in 2012, which lasted until 2015 when 
the husband initiated involuntary commitment proceedings against the wife under the Marchman 
Act, alleging that she abused prescription drugs. He moved to suspend 50/50 timesharing and the 
court gave him total parental responsibility. After the Marchman Act evaluation the physician's 
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report concluded that there was "no documented abuse," the wife moved to reinstate the 50/50 
timesharing which the husband opposed. Both parties consented to independent psychological 
evaluations pursuant to 61.20, Florida Statutes. The court appointed independent psychologist 
recommended that the child continue to live with the husband until the end of the 2016 school 
year pending an updated evaluation but that the wife should be given more time with the child 
during that time. The wife received supervised timesharing, but the parties continued their 
dispute. Husband sought disclosure of the wife's mental health records, asserting that the wife 
placed her mental health at issue and the trial court granted the motion.  The Wife sought 
certiorari review of the trial court's discovery order requiring her to disclose "all her records 
regarding treatment, diagnosis, care and medications from all her psychologists, psychiatrists, 
counselors, and medical doctors who have treated her for any mental health issues or prescribed 
pain medication or any mental health medications to her in the last seven (7) years." The order 
also requires the wife to submit to deposition questioning and answer interrogatories with the 
same scope. The First District Court of appeal granted the wife's Petition in part, holding: 
 1.  "A separate issue is whether and to what extent Wife voluntarily waived her privilege 
by participating in the independent psychological evaluation contemplated in section 61.20 of the 
Florida Statutes." 
 2.  "The independent evaluation process is intended to avoid the privilege-invasion that 
would result from disclosing past records." 
 3.  "Although the independent valuation process is intended to avoid disclosure of past 
records, records that the parties voluntarily give the independent evaluator lose their privileged 
status." 
 4.  "Likewise, the parties' communications to the evaluator are not privileged." 
 5,  "Consistent with these principles, the parties agreed that both of them could discover 
records furnished to the independent psychologist, subject to protective order against outside 
disclosure or dissemination." 
 6.  "They also agreed they would have the right to depose the independent psychologist, 
which the law allows." 
 7.  "Because of the parties' agreement to provide records to the independent psychologist, 
and their failure to object to the scope of the order giving the psychologist access to records, we 
deny Wife's petition insofar as the trial court's order granted Husband access to records actually 
provided to the independent psychologist." 
 8.  "The trial court erred, however, in failing to limit disclosure of the parties' records to 
those produced to the independent psychologist." 
 9.  "This was a departure from the essential requirements of law because it improperly 
invaded Wife's privilege." 
 10.  "In further proceedings, the trial court may not allow disclosure of Wife's privileged 
information without determining whether specific information is within the scope of the waiver 
resulting from Wife's agreement to disclose records to the independent psychologist." 
 11.  "Any disclosures beyond what Wife agreed to provide the independent psychologist 
may be ordered only upon a record of competent, appropriately relevant, and timely evidence 
showing an actual or involuntary waiver by the Wife within the meaning of the relevant 
authorities." 
Zarzaur v. Zarzour, 213 So.3d 1115 (Fla. 1st DCA 2017) 
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TRIAL COURT REQUIRED TO CONDUCT IN-CAMERA REVIEW OF MEDICAL 
RECORDS TO INSURE THE PRIVILEGED DOCUMENTS ARE NOT RELEASED. 
 
 The parties previously agreed to 50/50 timesharing in 2012, which lasted until 2015 when 
the husband initiated involuntary commitment proceedings against the wife under the Marchman 
Act, alleging that she abused prescription drugs. He moved to suspend 50/50 timesharing and the 
court gave him total parental responsibility. After the Marchman Act evaluation the physician's 
report concluded that there was "no documented abuse," the wife moved to reinstate the 50/50 
timesharing which the husband opposed. Both parties consented to independent psychological 
evaluations pursuant to 61.20, Florida Statutes. The court appointed independent psychologist 
recommended that the child continue to live with the husband until the end of the 2016 school 
year pending an updated evaluation but that the wife should be given more time with the child 
during that time. The wife received supervised timesharing, but the parties continued their 
dispute. Husband sought disclosure of the wife's mental health records, asserting that the wife 
placed her mental health at issue and the trial court granted the motion.  The Wife sought 
certiorari review of the trial court's discovery order requiring her to disclose "all her records 
regarding treatment, diagnosis, care and medications from all her psychologists, psychiatrists, 
counselors, and medical doctors who have treated her for any mental health issues or prescribed 
pain medication or any mental health medications to her in the last seven (7) years." The order 
also requires the wife to submit to deposition questioning and answer interrogatories with the 
same scope. The First District Court of appeal granted the wife's Petition in part, holding: 
 1.  "Florida courts consistently require in-camera review of medical records so the trial 
court can ensure that only relevant, timely documents are disclosed; and in this context, that only 
non-privileged documents or documents as to which the privilege has been waived are 
disclosed." 
 2.  "Such an in-camera review is mandatory." 
 3.  "No documents may be disclosed to Husband or his counsel until after the trial court 
makes the required in-camera inspection to determine that every document disclosed is relevant, 
timely to the issue of Wife's then-present fitness as a parent, and either not privileged or within a 
valid waiver of Wife's privilege." 
Zarzaur v. Zarzour, 213 So.3d 1115 (Fla. 1st DCA 2017) 
 


Second District 


Third District 


Fourth District 
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Fifth District 
 


TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW BY 
DISQUALIFYING WIFE'S ATTORNEY FROM REPRESENTING HER DURING 
FAMILY LAW PROCEEDING INVOLVING HER FORMER HUSBAND WHERE IT 
FOUND CREDIBLE ATTORNEY'S TESTIMONY THAT NO CONFIDENTIAL 
INFORMATION WAS DIVULGED DURING PROSPECTIVE CLIENT 
CONSULTATION THAT COULD HARM OR DISADVANTAGE FORMER HUSBAND 
 
 The Petitioner sought a writ of certiorari to review the trial court's order disqualifying her 
attorney, Richard Feinberg, from representing her during a family law proceeding involving her 
former husband, the Respondent. The trial court held a hearing on Respondent's motion to 
disqualify Feinberg and entered the order under review. 
 1.  "We grant Petitioner's petition for writ of certiorari on the grounds that the trial court 
departed from the essential requirements of the law when it failed to apply Rule of Professional 
Conduct 4–1.18 to this determination." 
 2.  "Failure to apply this rule properly has caused irreparable injury that cannot be 
remedied on appeal. Rule 4–1.18(c) provides that, even if no attorney-client relationship ensues 
following a consultation, an attorney 'may not represent a client with interests materially adverse 
to those of a prospective client in the same or a substantially related matter if the lawyer received 
information from the prospective client that could be used to the disadvantage of that person in 
the matter.' " 
 3.  "The trial court found credible Feinberg's testimony that no confidential information 
was divulged during the prospective client consultation that could harm or disadvantage 
Respondent." 
 4.  "Accordingly, pursuant to Rule 4–1.18, Feinberg is not prohibited from representing 
Petitioner in these proceedings." 
 4  "The trial court relied upon [several appellate decisions] in rendering the order under 
review.  However, these cases are clearly distinguishable from the instant case because it was 
uncontested in both that confidential information was exchanged." 
 5.  "We grant the petition for writ of certiorari and quash the trial court's order 
disqualifying Feinberg from representing Petitioner." 
Kidd v. Kidd, 219 So.3d 1021 (Fla. 5th DCA 2017) 


 


D.  Contempt and Sanctions  


 
First District 


TRIAL COURT ERRED IN ORDERING AUTOMATIC FUTURE CONTEMPT AND 
INCARCERATION WITHOUT FURTHER HEARING FOR ANY OF HUSBAND'S 
FUTURE FAILURES TO MAKE REQUIRED MONTHLY PAYMENTS OF ALIMONY 
AND ARREARAGES 
 
 The Former Husband appealed from a contempt adjudication.  He did not dispute his 
failure to pay but appealed from provisions of the order that operate prospectively as automatic 
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findings of future contempt punishable by immediate incarceration without further hearing for 
any of husband's future failures to make the required monthly payments of alimony and 
arrearages.  The District Court reversed: 
 1.  "We conclude that the trial court erred in ordering automatic future contempt and 
incarceration, and we reverse those provisions of the order." 
 2.  "While an automatic finding of contempt and immediate incarceration for future 
nonpayment has efficiency on its side, and is perhaps an understandable reaction given the 
protracted and contentious history of this litigation and Former Husband's willful failures to 
make required payments that Former Wife desperately needs, such an automatic, prospective 
arrangement fails the due process test." 
 3.  "The trial court certainly has discretion to fashion a contempt order sufficient to 
coerce Former Husband's compliance with his support obligation." 
 4.  "However, a court may order incarceration for civil contempt upon intentional 
violation of a court order only after finding that the contemnor has the present ability to purge 
the contempt and refuses to do so." 
 5.  "The trial court's order deprived Former Husband of his due process right to defend 
against any future allegations of non-payment by showing either that he had made the payment, 
or that he is not at that time able to pay through no fault of his own." 
 6.  "We agree with the Fourth District's analysis in a case directly on point, Hipschman v. 
Cochran, 683 So. 2d 209, 210 (Fla. 4th DCA 1996). [T]he order at issue in Hipschman, like the 
order now before us, required future payments of alimony, failing which the Former Wife and 
her counsel were permitted to file an affidavit of non-payment that would result in immediate 
issuance of a writ of bodily attachment and incarceration." 
 7.  "We agree with our sister court's conclusion that such an order violates due process 
requirements, as follows:  'It is clear that civil contempt orders may not provide for incarceration 
based on future, anticipated noncompliance with a court's periodic support order.'  There must be 
a hearing before incarceration, where a contemnor may challenge the allegation of 
noncompliance and defend on the ground that he does not have the present ability to pay under 
Bowen.'  This analysis and conclusion apply with equal force here." 
Pattison v. Pattison, 210 So.3d 785 (Fla. 1st DCA 2017) 
 


Second District 


TRIAL COURT COULD NOT PROPERLY REDUCE FATHER'S TIMESHARING AS A 
SANCTION FOR CONTEMPT; EXCESSIVE DELAY IN ENTRY OF ORDER ON 
CONTEMPT (THREE YEARS) WARRANTED REVERSAL. 
 
 The Father of a minor child, A.L.D., appealed from orders that originated from a 
contempt proceeding in which the trial court reduced his timesharing with A.L.D. The Mother 
filed a timely motion for rehearing and clarification of the final order of paternity, pointing out 
that the court's final order of paternity was based on evidence taken in 2011, while the contempt 
order had been based on evidence taken in 2013. As such, the Mother argued, it was no longer 
appropriate for the trial court to create a timesharing schedule on the general magistrate's report 
and recommendation since the magistrate's findings were based upon out-of-date evidence (in 
comparison to the evidence adduced during a 2013 contempt hearing). The trial court agreed and 
on August 29, 2016, as A.L.D. turned eleven, entered an order on the Mother's motion in which 
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it explained that the timesharing provisions of the contempt order "supersede and control over" 
those in the final order of paternity - in effect, applying the timesharing schedule the trial court 
awarded in its 2016 contempt order.  The Father appealed and the appellate court held: 
 1.  "Among his appellate arguments, [the Father] points out two shortcomings in the trial 
court's orders with which we can readily agree." 
 2.  "First, as a matter of law, the trial court could not modify a custody order as a sanction 
for Mr. Duncan's contempt." 
 3.  "Second, the contempt order itself - rendered three years after the underlying 
evidentiary hearing and, in some instances, five years after the allegedly contumacious conduct 
occurred - cannot stand as a matter of judicial discretion." 
 4.  "In parenting disputes such as the case before us, a motion for contempt is ordinarily 
filed when a parent seeks judicial intervention to enforce an existing parenting plan; as a 
procedural vehicle to modify a parenting plan, a contempt motion is perhaps less than ideal." 
 5.  “Regardless, one prohibition has emerged and remained clear.  A court cannot modify 
timesharing as a sanction for a parent's contempt of a custody order." 
 6.  "As we explained in VonHegel:  'The sanction of changing custody does not coerce 
compliance; rather, it may, in the absence of a finding that such a change is in the best interest of 
the children, penalize the children for the parent's contumacious conduct. In comparison, an 
award of make-up or additional visitation may serve both to redress the wrong to the parent and 
to effectuate compliance with the court's authority.'" 
 7.  "It is clear to us that the trial court modified [the Father's] established timesharing with 
A.L.D. as a sanction for [his] conduct.  Indeed, [the Father's] contumacious actions, and the 
provisions of the temporary order that he violated, were the only stated reasons for why the court 
modified A.L.D.'s timesharing schedule.  And the order's admonishment towards its conclusion, 
that [the Father] might be subject to 'further sanctions' if his 'improper conduct continues,' leaves 
no room for doubt what underlay the court's decision to modify the prior timesharing schedule." 
 8.  "The trial court sanctioned [the Father] by reducing his timesharing with A.L.D., 
which was improper as a matter of law." 
 9.  “That error alone would warrant reversal of the trial court's orders [but] there is an 
additional basis for reversal of the trial court's contempt order that we must also touch upon." 
 10.  "The proceedings below were marked by repeated, unexplained delays between the 
conclusion of evidentiary hearings and rulings from the trial court. The most glaring of which 
was the three-year span between when the trial court completed the hearings on [the Mother's] 
contempt motions and when it finally issued its ruling on those motions." 
 11.  "Such a prolonged period of silence from the court assuredly contributed to 
confusion in the court's subsequent rulings and consternation for the parents who found 
themselves in litigation before the court." 
 12.  “As we observed in [an earlier case], substantial delays 'cause litigants and their 
counsel needless anxiety and expense. They also undermine confidence in the judicial system.'" 
 13.  "We ordinarily give deference to a trial court's findings concerning contempt in 
family law proceedings and review such orders for an abuse of discretion.  But where so much 
time elapses between the evidence the trial court considers and the contempt ruling it ultimately 
issues that we can no longer retain any confidence that the court's ruling was still a reasonable 
decision by the time of its issuance, that discretion is abused." 
 14.  "The trial court abused its discretion by withholding its ruling on [the 
Mother's]contempt order for that reason as well." 
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 15.  "There may remain a question, perhaps one of vital concern for these litigants: what 
is the operative parenting plan and timesharing schedule for A.L.D. going forward?  It is 
doubtful that the trial court's entry of the August 19, 2016, judgment (which it later purported to 
'clarify' by adopting a superseding timesharing allocation from the contempt order that we have 
now reversed) was ever truly intentional.  That judgment, however, has not been appealed in this 
case.  The temporary relief order that was first fashioned when A.L.D. was three years old may 
no longer be in her best interests now that she is twelve." 
 16.  "For more than a decade, these parents have been in litigation over how to rear their 
child, and so it troubles us to leave them in this state of affairs.  But we, as an appellate court, 
cannot fashion a parenting plan for A.L.D." 
 17.  "On remand, we encourage the trial court to convene a case management conference 
to address whether further proceedings are still needed to resolve any parenting disputes that may 
remain concerning A.L.D.—and to promptly schedule hearings and expeditiously rule upon them 
if there are." 
Duncan v. Brickman, 42 FLW D2272 (Fla. 2d DCA 2017) 


 
Third District 


TRIAL COURT ERRED IN FINDING FORMER WIFE IN CONTEMPT FOR 
VIOLATION OF "RIGHT OF FIRST REFUSAL" CLAUSE IN PARENTING PLAN 
WHERE CLAUSE WAS AMBIGUOUS REGARDING FORMER WIFE'S CONDUCT 
THAT ALLEGEDLY VIOLATED THE CLAUSE. 
 
 The trial court adjudicated the Former Wife [Dr. Kane] in civil contempt for her 
purported violation of the parties' Parenting Plan.  The District Court held: 
 1.  "The trial court has inherent authority to hold a party in contempt for intentionally 
failing to obey a court order." 
 2.  "To hold a party in contempt, it must be found that the party acted intentionally to 
violate a court order.  Merely acting recklessly is insufficient to support a contempt." 
 3.  "To support a contempt finding, the violated court order must also clearly and 
definitely make the party aware of the court's command." 
 4.  "The language of the order must be clear and precise." 
 5.  "A contempt cannot be based on behavior that the court order does not contain." 
 6.  "'It is well established that a party cannot be sanctioned for contempt for violating a 
court directive or order which is not clear and definite as to how a party is to comply with the 
court's command.'"  
 7.  "When a trial court holds a party in contempt based on that party's failure to follow an 
order that does not 'clearly and definitely' make the party aware of what the party must do, the 
standard of review is legal error." 
 8.  "To the extent that the finding of contempt in this case is based on the R[ight] O[f] 
F[irst] R[efusal], it fails because of the ambiguous terms of both the provision and the conduct 
alleged to have violated it." 
 9.  "Requiring Dr. Kane to notify Dr. Sanders [the Father], and (potentially) to transport 
and pick up the children if Dr. Sanders exercised his right, comports with common sense when 
Dr. Kane could not stay with the children for some meaningful period of time, but is absurd 
when invoked regarding her hour-long trip to the supermarket or for similar errands." 
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 10.  "The ROFR's failure to specify a minimum period of absence, and its reference to a 
parent's inability to enjoy access to the child 'for whatever reason' during a time-sharing slot, are 
a recipe for differing interpretations, for interrupting the children's activities and focus by 
shuttling them hither and yon, and for fostering friction in post-dissolution parenting." 
 11.  "Here, as in [an earlier case], the challenged order fails to contain a 'clear and 
definite command' sufficient to notify a party of his or her required conduct and is not 
enforceable via contempt." 
 12.  "Dr. Kane's interpretation, that the ROFR is applicable to overnight absences, is at 
least as reasonable as Dr. Sanders' interpretation, that the ROFR also applies to short absences 
for any reason and any period during a day." 
 13.  "The other purported grounds for contempt are equally infirm. The charge that Dr. 
Kane denigrated Dr. Sanders in the presence of the minor children is based on a single instance 
after which it is undisputed that Dr. Kane apologized." 
 14.  "Reckless action, as opposed to intentional misconduct, is insufficient to support a 
contempt." 
 15.  "Dr. Kane's alleged interference with Dr. Sanders' Facetime calls with the children 
rests on a vague provision in the MSA as well.  Dr. Kane's alleged interruption of such calls on a 
very limited number of occasions (when a child was upset or sick) does not violate any parenting 
plan provision.  The MSA provisions on communications with children could easily have been 
drafted to require isolated and private Facetime communications between the children and the 
absent parent." 
 16.  "Dr. Sanders' claim that Dr. Kane could not enroll a daughter in Zumba classes (to 
take place during Dr. Kane's timesharing periods) fails because he admitted that the parties had 
previously agreed verbally that each could enroll the children in after-school activities that took 
place during their respective timesharing intervals.  Nor was Dr. Kane's refusal to meet face to 
face with Dr. Sanders violative of the MSA when she imposed the condition that the meeting 
take place with a third adult present, but outside the presence of the children.  The parenting plan 
does not require that a child be present at any such meeting, nor does it forbid the presence of a 
third person." 
 17.  "[W]e reverse and vacate the order granting Dr. Sanders' motion and supplemental 
motion to compel, for contempt, for sanctions, and for attorney's fees and costs." 
Kane v. Sanders, 42 FLW D2356 (Fla. 3d DCA 2017) 
 


Fourth District 


ERROR TO PROVIDE THAT HUSBAND WOULD BE INCARCERATED SHOULD HE 
FAIL TO PAY PURGE AMOUNT WITHIN 30 DAYS WITHOUT MAKING FINDING 
THAT HUSBAND HAD ABILITY TO PAY 
 
 The former husband appealed from a contempt order entered for his failure to comply 
with an order requiring him to transfer his 401k to his former wife and to pay her support. The 
former husband withdrew the 401k money for himself and gave none of it to the former wife, 
and paid none of his support obligation. The trial court found him in contempt, and ordered him 
to pay a specified amount within 30 days or the court would issue a writ of arrest and 
commitment to be followed by 179 days of incarceration. The former wife confesses error and 
the District Court found: 
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 1.  "The trial court relied solely on the statutory presumption of ability to pay and the 
former husband's failure to rebut that presumption." 
 2.  "The court did not make an affirmative finding that the former husband had the ability 
to pay.” 
 3.  "We accept the confession of error and reverse only the incarceration sanction 
imposed." 
Bernard v. Bernard, 213 So.3d 943 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT DID NOT ABUSE ITS DISCRETION BY FAILING TO HOLD WIFE IN 
CONTEMPT BASED UPON HER HAVING CHANGED THE THERAPIST WHO 
PROVIDED COUNSELING TO CHILDREN FROM THE THERAPIST NAMED IN 
THE PARTIES' MARITAL SETTLEMENT AGREEMENT TO A THERAPIST WHO 
WAS MORE CONVENIENTLY LOCATED WHEN WIFE RELOCATED CHILDREN 
TO ANOTHER AREA 
 
 The Former Husband appealed from the trial court's denial of his motion seeking to hold 
the Former Wife in contempt. He asserted that the Former Wife should have been found in 
contempt of court based upon her changing the therapist who provides counseling to their 
children. The parties' Settlement Agreement specified that the children would see Dr. Meade in 
Orange County, FL, but when the Former Wife relocated with the children to Merritt Island, Dr. 
Meade's office became impractical. The Former Wife then made arrangements with a different 
therapist in Merritt Island. The District Court found: 
 1.  "The MSA did not state that Dr. Meade was the only acceptable therapist, nor did it 
specify how long Dr. Meade was to be the children's therapist." 
 2.  "We agree with the trial court that Former Wife was complying with the intent of the 
[Settlement Agreement] by continuing to take the children for counseling." 
 3.  "Thus, we find that the trial court did not abuse its discretion in denying Former 
Husband's motion to hold Former Wife in contempt." 
Raton v. Wallace, 207 So.3d 978 (Fla. 5th DCA 2017) 
 
ERROR TO FIND FORMER HUSBAND IN CONTEMPT FOR FAILING TO PAY 
ALIMONY WITHOUT EXPRESSLY FINDING THAT HE HAD PRESENT ABILITY 
TO PAY 
 
 The Former Husband appealed from the trial court's order of indirect civil contempt for 
failure to pay alimony to the former wife.  The District Court reversed: 
 1.  "Florida Family Law Rule of Procedure 12.615(d)(1) provides: 'An order finding the 
alleged contemnor to be in contempt shall contain a finding that a prior order of support was 
entered, that the alleged contemnor has failed to pay part or all of the support ordered, that the 
alleged contemnor had the present ability to pay support, and that the alleged contemnor 
willfully failed to comply with the prior court order. The order shall contain a recital of the facts 
on which these findings are based.'" 
 2.  "Here, despite including general findings regarding Former Husband's finances, the 
trial court failed to expressly find that he had the present ability to pay support." 
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 3.  "The absence of such a finding warrants reversal 'for the limited purpose of allowing 
the trial court to enter an order in compliance with rule 12.615(d)(1).'" 
 4.  "Thus, we reverse and remand for entry of a compliant order." 
Brown v. Brown, 210 So.3d 781 (Fla. 5th DCA 2017) 
 


 
 


 
 


 
 








Finding the Income When It Seems Impossible – 
The Imputation Dilemma 
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*It	is	always	better	to	learn	from	those	that	have	done	it	before.		For	that	reason,	these	materials	have	
been	primarily	taken	from	other	multiple	CLE	materials	covering	imputation	of	income	to	place	the	most	
up	 to	 date	 and	 thorough	 information	 at	 your	 disposal.	 	 Many	 thanks	 are	 given	 to	 all	 who	 have	
contributed	over	the	years	to	these	materials,	and	those	lawyers	are	too	numerous	to	list.			 	
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A partner at COLEMAN, HAZZARD, TAYLOR, KLAUS, DOUPÉ & DIAZ PA in Naples, Florida, 
Mr. Doupé is Board Certified in Marital and Family Law and a Fellow in the American 
Academy of Matrimonial Lawyers.  Mr. Doupé is a graduate of the University of Miami 
and the University of Florida School of Law. Throughout his career, Mr. Doupé has 
been involved with the Family Law Section of the Florida Bar, where he presently 
serves on Executive Council and Legislation Committee and has served in committee 
leadership roles for the Rules and Forms Committee, the Equitable Distribution 
Committee and the CLE Committee, and has served on multiple ad hoc committees on 
behalf of the Section.  Mr. Doupé is also serving a term on the Board of Managers for the 
Florida Chapter of the AAML.   
 
This if Mr. Doupé’s second time presenting at the AAML Institute, having co-presenting 
on complicated financial issues and locating hidden assets and income in 2017.  
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Managers has included in-house carrier programs, national case 
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One of the most daunting issues of proof that family law attorneys face is the 


prospect of convincing a fact finder that the opposing party “should” be making more 


income than they are presently earn.  The goal of these materials is to consolidate some 


of the more important aspects of imputation of employment income, and the various 


issues that permit such imputation.     


COMMON ELEMENTS 


 Imputation of income can be used for different purposes, with slightly different 


rules.  Despite some slight differences, there are still common elements to the 


imputation of income.  I have left out the case law cites from this section, as the law is 


set forth below.   


1. The party who wishes to have income imputed to the other has the 


burden of proof.  In other words, if the case is not proven, income will not be imputed.  


2. The Elements: 


a. Proof that the spouse to be imputed income is “VOLUNTARILY” un-


employed or under-employed.  There must always be this finding.  


b. To determine the amount, the Court must consider the party’s recent 


work history (and history of earnings), occupation qualifications, and 


prevailing earnings in the community for that class of available jobs.    


3. The Defenses:   


a. Using best efforts to return their income to the previous levels (this is a 


defense to the voluntary element). 


b. Unemployed by agreement of the parties. 


c. Lack of available employment opportunities in the area. 	


d. Cannot impute at an income level that has never been earned. 	


  


 


 


 


 


 







IMPUTATION OF INCOME – ALIMONY CASE LAW 


1. Imputation of Employment Income to the Unemployed or Underemployed 


Where the Wife had no recent history of full time employment and testimony 


that the Wife was not capable of full time work, Court correctly imputed part-time 


income to the Wife.  Nugent v. Nugent,42 FLW D1996 (Fla. 5th DCA 2017).  Burden of 


proof on the spouse claiming underemployment to establish that the other spouse 


voluntarily left employment and then subsequent unemployment/underemployment 


was in pursuit of their own interests or used less than diligent efforts to seek 


comparable employment. Manfre v. Manfre, 189 So.3d 197 (Fla. 4th DCA 2016).  


Spouse seeking to impute income must show employability and availability of 


jobs. Koscher v. Koscher, 201 So.3d 736 (Fla. 4th DCA 2016); Julia v. Julia, 146 So.3d 516 


(Fla. 4th DCA 2014). 


Where the Wife represented herself in the divorce and Court found that her 


ability to contribute to her own support would increase after the divorce, Court should 


not have found the Wife’s underemployment to be involuntary. Trial Court reversed to 


impute income immediately. Cameron v. Cameron, 154 So.3d 1230 (Fla.1st DCA 2015).   


The Husband was denied alimony where the Court found his retirement was 


voluntary and he had greater earning capacity than the Wife. Ballard v. Ballard, 158 


So.3d 641 (Fla.1st DCA 2014). 


Where the Husband was involuntarily unemployed and had mental health 


issues, Court should have awarded alimony without imputing income to the Husband. 


Niekamp v. Niekamp, 173 So.3d 1106 (Fla. 2nd DCA 2015). 


Where there is insufficient evidence to impute income, there is a rebuttable 


presumption based on the spouse’s historical earnings. But if historical earnings are not 


available, court should impute minimum wage. Lafferty v. Lafferty, 134 So.3d 1142 (Fla. 


2nd DCA 2014). 


Trial Court must make specific findings regarding the source and amount of 


imputed income, based on evidence of employment potential, probable earnings based 


on history, qualifications and prevailing wages. Broemer v. Broemer, 109 So.3d 284 (Fla. 


1st DCA 2013). 







Court rejected the Husband’s vocational expert regarding the Wife’s 


employment ability without any findings. Court’s stated reason was to enable the Wife 


to be available to children was not supported by the record as the children were all in 


school and the Wife used after-school care five days a week for four hours. Gray v. Gray, 


103 So.3d 962 (Fla. 1st DCA 2012). 


Court rejected the Husband’s request to impute income to the Wife based on 


alleged underemployment. Court was satisfied that the Wife used her best efforts to 


obtain her job and although income less than the maximum the Wife earned in the past, 


no evidence that the Wife was not using her best efforts. Vitro v. Vitro, 122 So.3d 382 


(Fla. 4th DCA 2012). 


The Wife testified that she was unwilling to take low paying job. Court should 


have imputed income to the Wife. Green v. Green, 126 So.3d 1112 (Fla. 4th DCA 2012). 


Trial Court erred when it failed to impute income to the Wife – Court needed to 


consider the Wife’s work history, qualifications, and the prevailing earnings in the 


community for that class of available jobs. Middleton v. Middleton, 79 S.3d 836 (Fla. 5th 


DCA 2012). 


Court should have imputed income to the Wife where it determined she was not 


maximizing her earning ability. Marshall-Beasley v. Beasley, 77 So.3d 751 (Fla. 4th DCA 


2011). 


If Court is to impute income when a spouse is not credible in their testimony, the 


Court must set forth factual findings as to probable and potential earnings level, source 


of imputed and actual income and adjustments to income. Chamberlain v. Eisinger, 159 


So.3d 185 (Fla. 4th DCA 2015). 


The Husband denied receiving income from a boat charter business. The Court 


found the Husband’s testimony not credible but because of a lack of proof, did not 


impute income to the Husband. This was error. Newman v. Newman, 42 FLW D1244 (Fla. 


4th DCA 2017). Court reiterated prior findings that when self-employed spouses who 


may not accurately report their income, Court may assign a higher income value. See 


Child v. Child, 34 So.3d 159 (Fla. 3rd DCA 2010); Ugarte v. Ugarte, 608 So.2d 838 (Fla. 3d 


DCA 1992). 







Broemer v. Broemer, 109 So.3d 284 (2014).  In an alimony claim, the Wife was 


unemployed during the marriage since 1993.  Trial court imputed $15k-$20k for full 


time work.  The wife alleged medical disability.  Appellate court upheld the imputation.  


There was no medical testimony that the wife could not work; the wife had never filed 


for disability.  Findings were made to support the imputation.  It is questionable 


whether the appellate court would have reversed if the trial court had denied the 


imputation request.  


Unlike imputation of income for child support purposes, the Court is not 


obligated to impute income to an unemployed spouse for purposes of alimony.  Rather, 


the Court should use its discretion to determine whether or not it will impute 


employment income to an unemployed spouse, based on the totality of the 


circumstances.  See generally Suit v. Suit, 48 So.3d 195, 196 (Fla. 2d DCA 2010) (applying 


an abuse of discretion standard to the trial court’s decision not to impute income to the 


wife).  The reason that imputation is not mandated, is that the recipient’s income is only 


one of the numerated statutory factors in an alimony claim.  See Bacon v. Bacon, 819 


So.2d 950, 953 (Fla. 4th DCA 2002) (citing Shrove v. Shrove, 724 So.2d 679 (Fla. 4th DCA 


1999).  Moreover, when determining alimony, while the trial court “should consider 


prospective employment as a potential source of income to the wife, it is also required 


to consider other factors, including those ‘necessary to do equity and justice.’”  Id. at 


952.   


2. Other Types of Income 


Regular and consistent financial help from family members may be imputed as 


income. Cooper v. Kahn, 696 So.2d 1186 (Fla. 3rd DCA 1996); Thalgott v. Thalgott, 571 


So.2d 1368 (Fla. 1st DCA 1990); Ordini v. Ordini, 701 So.2d 663 (Fla. 4th DCA 1997).  


However, where payments from family are irregular and sporadic, improper to impute 


income. Sol v. Sol, 656 So.2d 206 (Fla. 3rd DCA 1995).  Also, where testimony that 


regular family contributions have stopped, may be considered by the Court. Oluwek v. 


Oluwek, 2 So.3d 1038 (Fla. 2nd DCA 2009).  This is not a true “imputation” issue, rather 


is a finding of recurring income from another source (i.e. recurring gift income).   


3. Imputation of Investment Return Income 







Interest income from investments and retirement must be imputed for income 


purposes both in determining the need of a party as well as the payor’s ability to pay.  


Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) [retirement income must be imputed 


in determining Wife’s need for support, citing, Adelberg v. Adelberg, 142 So.3d 895 (Fla. 


4th DCA 2014); Niederman v. Niederman,60 So.3d 544 (Fla. 4th DCA 2011)]. See also 


Winnier v. Winnier, 163 So.3d 1279 (Fla. 2nd DCA 2015) (where Court failed to impute 


income to the Wife on liquid assets but did so as to the Husband’s liquid assets.) 


B. IMPUTATION OF INCOME FOR CHILD SUPPORT CASE LAW 


1. General Principles   


Section 61.30(2)(b), Florida Statutes (2012), provides that "[m]onthly income shall 


be imputed to an unemployed or underemployed parent if such unemployment or 


underemployment is found by the court to be voluntary on that parent's part, absent a 


finding of fact by the court of physical or mental incapacity or other circumstances over 


which the parent has no control."  


Several Florida cases since 2014 have reversed the trial court’s imputation of 


income, usually because of inadequate findings related to the two-step process and 


recent work history, occupational qualifications or prevailing earnings in the 


community.  


In order to impute income for purposes of calculating child support, the trial 


court must perform a two-step analysis: i. Step 1: A finding that the unemployment or 


underemployment is voluntary. ii. Step 2: Trial court must determine if subsequent 


unemployment or underemployment resulted from spouse’s pursuit of own interests or 


through less than diligent efforts to find employment at equal or better level than 


formerly received.  


Wood v. Wood, 162 So. 3d 133, 136 (Fla. 1st DCA 2014) (quoting Ensley v. Ensley, 


578 So. 2d 497, 499 (Fla. 5th DCA 1991)). Explicit findings are required for each prong. 


The court must include findings as to recent work history, occupational qualifications or 


prevailing earnings in the community.  


Back v. Back, 197 So. 3d 132 (Fla. 2d DCA 2016) citing Cash v. Cash, 122 So. 3d 430, 


434 (Fla. 2d DCA 2013) (First, the court must determine whether the parent's 







unemployment is voluntary; the court then determines what level of income to impute. 


The trial court could not consider husband’s recent earnings and financial affidavit to 


impute income where it was undisputed that the husband’s unemployment was 


involuntary at the time of the final hearing.)  


Cash v. Cash, 122 So.3d 430 (Fla. 2d 2013).  Initial child support determination.  


Court is focused on the statutory language on the Must impute.  The trail court found 


that evidence was insufficient to impute.  The Second DCA believes the evidence 


supports a finding of voluntary unemployment.  No evidence that she did not have the 


ability to work.   You can prove underemployment by showing that the party has the 


capability to earn more by use of her best efforts.  


In the event of voluntary unemployment or underemployment, the employment 


potential and probable earnings level of the parent shall be determined based upon his 


or her recent work history, occupational qualifications, and prevailing earnings level in 


the community; however, the court may refuse to impute income to a primary 


residential parent if the court finds it necessary for the parent to stay home with the 


child. Undercuffler v. Undercuffler, 798 So. 2d 867, 869 (Fla. 4th DCA 2001).  


Effective 2010, § 61.30, Fla. Stat., provides that if a parent’s income is unavailable, 


or if a parent fails to participate in a child support proceeding, or fails to supply 


adequate financial information in a child support proceeding, income shall 


automatically be imputed to the parent. There is a rebuttable presumption that the 


parent has income equivalent to the median income of year-round full-time workers as 


derived from the current population reports or replacement reports published by the 


United States Bureau of the Census. See Dep’t of Revenue o/b/o Williams v. Annis, 159 So. 


3d 263 (Fla. 2d DCA 2015) (changing support based upon median wage income 


imputation rather than minimum wage imputation is a substantive change and is not a 


clerical mistake that a successor judge has authority to change sua sponte under Rule 


1.540. In a footnote, the 2d DCA mentioned that the trial court noted the DOR requests 


an imputation of minimum wage in 99.99% of all other cases in which a Respondent 







fails to answer the Petition and income is unavailable.). i. The 2016 minimum wage in 


Florida is $8.05 per hour, effective January 1, 2016 ($16,744 per year).  


To find the tables for median earnings in Florida for year-round full time 


workers, go to www.factfinder.census.gov. Under “Community Facts,” type in Florida 


(or applicable city or county). On Florida page, the left margin offers various options. 


Select “income.” From that option, select “Earnings in the past 12 months.” For 2013, the 


full-time year-round median earnings for men was $42,086 and for women was $34,852. 


For 2014, the most recent year available, the median earnings went down for men to 


$41,944; and up for women to $35,305.  


There are many, many different ways to pull income data from the Census 


Bureau, based on any given number of factors, such as geographic location, education 


level, age, gender and ethnicity. Such narrow and specific factors will drastically affect 


the calculations.  


The party seeking to impute income at an amount other than the median income 


has the burden to present competent, substantial evidence that: i. The unemployment or 


underemployment is voluntary; and ii. Identifies the amount and source of the imputed 


income, through evidence of income from available employment for which the party is 


suitably qualified by education, experience, current licensure, or geographic location, 


with due consideration being given to the parties’ time-sharing schedule and their 


historical exercise of the time-sharing provided in the parenting plan or relevant order. 


§ 61.30(2)(b)1(a, b), Fla. Stat. 


Except as set forth in 61.30(2)(b)1, Fla. Stat., the court may not impute income 


based upon: i. Income records that are more than 5 years old at the time of the hearing 


or trial at which imputation is sought; or ii. Income at a level that a party has never 


earned in the past, unless recently degreed, licensed, certified, relicensed, or recertified 


and thus qualified for, subject to geographic location, with due consideration of the 


parties’ existing time-sharing schedule and their historical exercise of the time-sharing 


provided in the parenting plan or relevant order. § 61.30(2)(b)2, Fla. Stat.  


The standard of review governing a trial court’s imputation of income, for child 


support purposes, is whether the determination is supported by competent, substantial 







evidence. Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 2007). Burkley v. 


Burkley, 911 So. 2d 262 (Fla. 5th DCA 2005); Brummer v. Brummer, 153 So. 3d 338 (Fla. 5th 


DCA 2014).  


Burden of Proof: The party seeking to impute income to the other party bears the 


burden of proof. Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 2007); Rodriguez 


v. Medero, 17 So. 3d 867 (Fla. 4th DCA 2009); Zarycki-Weig v. Weig, 25 So. 3d 573 (Fla. 4th 


DCA 2009); Torres v. Torres, 98 So. 3d 1171 (Fla. 2d DCA 2011); Julia v. Julia, 146 So. 3d 


516 (Fla. 4th DCA 2014); Durrand v. Durrand, 16 So. 3d 982 (Fla. 4th DCA 2009).  


Imputation of income requires factual findings. Without factual/evidentiary 


support for its conclusions, the trial court will be reversed. Marlowe v. Marlowe, 123 So. 


3d 1194 (Fla. 1st DCA 2013).  


Mental capacity – Dep't of Revenue v. Shirer, 197 So. 3d 1260 (Fla. 2d DCA 2016). 


Trial court erred in concluding "the Father did not have ‘the ordinary capacity’ to pay 


child support because of his mental disability." The trial court was required to make 


findings regarding the father's current ability to maintain employment and to earn 


income. The DOR was not permitted to rely upon only three quarters of the father's 


earnings history where his history was "sporadic at best." The DOR was required to 


show substantial competent evidence of the father's ability to produce a similar level of 


income in the future.  


Monthly income shall be imputed to an unemployed or underemployed parent if 


the unemployment or underemployment is voluntary. A finding of physical or mental 


incapacity or other circumstances over which the parent has no control is not 


considered voluntary. § 61.30(2)(b), Fla. Stat.; see also Niekamp v. Niekamp, 173 So. 3d 


1106 (Fla. 2d DCA 2015) (appellate court reversed trial court’s finding that father was 


voluntarily unemployed for purposes of imputing income, where father had history of 


mental health issues significant enough to determine he was incapable of parenting and 


had not worked in 10 years.)  


Upon a finding that the parent is voluntarily unemployed / underemployed, 


earnings shall be imputed based upon recent work history, occupational qualifications, 


and prevailing earnings level in the community, if such information is available. § 







61.30(2)(b), Fla. Stat. See also Holaway v. Holaway, 197 So. 3d 612 (Fla. 5th DCA 2016) 


(trial court must explain the calculations it used to arrive at a party’s imputed income in 


determining child support; remanded for clarification); Songur v. Songur, 41 Fla. L. 


Weekly D1154, 190 So. 3d 267 (Fla. 5th DCA 2016) (trial court erred in imputing income 


to both parties for purposes of child support, without any evidentiary basis for amounts 


imputed and without related findings); Broga v. Broga, 166 So. 3d 183 (Fla. 1st DCA 


2015); Thompson v. Malicki, 169 So. 3d 271 (Fla. 2d DCA 2015); Heard v. Perales, 189 So. 3d 


834 (Fla. 4th DCA 2015); Dottaviano v. Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015).  


Early retirement without proof of medical testimony showing retirement was 


involuntary requires imputation of income. Ballard v. Ballard, 158 So. 3d 641 (Fla. 1st 


DCA 2014) (“The trial court expressly found in the final judgment ‘that the Husband's 


retirement from Civil Service in April 2012 was voluntary,’ and that he ‘did not present 


any medical testimony that his retirement was not voluntary.’ Having made these 


findings, the court was required to go through the process outlined in the remainder of 


subparagraph (2)(b) to determine the amount of income to impute to the husband.” 


Citing Hentze v. Denys, 88 So. 3d 307, 311 (Fla. 1st DCA 2012); Cash v. Cash, 122 So. 3d 


430 (Fla. 2d DCA 2013); Burkhardt v. Bass, 711 So. 2d 158 (Fla. 4th DCA 1998)).  


Being fired from employment as the result of voluntary actions can result in 


imputation of income, as well as voluntarily quitting the position. Vazquez v. Vazquez, 


922 So. 2d 368 (Fla. 4th DCA 2006), Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th 


DCA 2007). Court must still consider best efforts to find subsequent employment. Even 


if unemployment is voluntary, must still have findings as to second step and the burden 


is on the party seeking to impute income. See Heard v. Perales, 189 So. 3d 834 (Fla. 4th 


DCA 2015); Dottaviano v. Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015) (imputation 


reversed where trial court failed to address that she was trying to find work but could 


not).  


Evidence regarding the husband's prior ability to fund household expenses 


amounting to $5,000 per month was insufficient, by itself, to impute a gross income of 


$80,000 and did not constitute the substantial, competent evidence required for 


imputation, and wife failed to meet her burden. Trial court's finding that the husband 







could bill his clients twenty hours per week was speculative, and accountant's review of 


the husband's business bank accounts failed to consider business expenses. A trial court 


may not impute income to a party based solely on past earning power because past 


income may not reflect a present ability to pay. Sallaberry v. Sallaberry, 27 So. 3d 234 (Fla. 


4th DCA 2010).  


A trial court may impute income for purposes of child support for the rental 


value of a house in which that parent lives rent free, and owned by his or her parents. 


Posner v. Posner, 940 So. 2d 524 (Fla. 4th DCA 2010).  


Wife’s lack of interest in retaking the Florida Bar exam and working as an 


attorney was legally irrelevant to trial court’s calculation of the wife’s imputed income 


for purposes of alimony and child support. The wife had not practiced law in 16 years, 


and did not pass the Bar exam when she originally took it. It was unrealistic to assume 


she would be qualified just by taking a refresher course. Shafer v. Shafer, 45 So. 3d 494 


(Fla. 4th DCA 2010).  


For purposes of calculating child support, imputation of income is appropriate 


where a party is willfully earning less and has the capacity to earn more by use of best 


efforts. Hornyak v. Hornyak, 48 So. 3d 858 (Fla. 4th DCA 2010).  


Mother was voluntarily unemployed, in choosing to remain home with her 


second child from another relationship. It was appropriate to impute income to her to 


support her first child who was living with the father. Dep't of Revenue ex rel. Marqutte v. 


Hennessey, 812 So. 2d 442 (Fla. 2d DCA 2001).  


There was no error in failure to impute income to husband based on parental 


loans, where the testimony reflected these loans were not intended to be continuing and 


ongoing, but only temporary in nature. Poe v. Poe, 63 So. 3d 842 (Fla. 5th DCA 2011).  


The trial court has discretion to impute income in the amount the parent was 


earning before voluntarily reducing his or her income. However, the findings must be 


supported by competent substantial evidence. There must be particularized findings 


related to the current job market, the party’s most recent work history, occupational 


qualifications, and the prevailing earnings in the community. Rabbath v. Farid, 4 So. 3d 


778 (Fla. 1st DCA 2009).  







Torres v. Torres, 98 So. 3d 1171 (Fla. 2d DCA 2011). Wife failed to meet her burden 


to impute income to husband where wife merely testified that it was possible that the 


husband could work for his previous employer and husband had been paid at least 


$50,000 by that employer before he quit. The husband testified that he had worked his 


way up from laborer to supervisor before he left his job due to depression. Appellate 


court reversed trial court’s adoption of magistrate’s recommendations imputing income 


to husband for child support arrearages.  


Section 61.30(2)(b), Fla. Stat. provides “…the court may refuse to impute income 


to a parent if the court finds it necessary for that parent to stay home with the child who 


is the subject of a child support calculation. ..”  


When a parent voluntarily leaves employment to pursue educational 


enhancement, courts should apply the analysis of best interest of the support recipient 


to determine whether imputation of income is appropriate. The court must engage in a 


two-part analysis: 1) whether the parent leaving employment to pursue educational 


enhancement is in the best interests of the children and 2) whether the court properly 


determined the amount of income to be imputed. Imputed income must be based on 


consideration of the parent’s recent work history, occupational qualifications and 


prevailing earnings level in the community, and not solely on past earnings. Freilich v. 


Freilich, 897 So. 2d 537 (Fla. 5th DCA 2005).  


Broga v. Broga, 227 So. 3d 239 (Fla. 1st DCA 2017). The 1st DCA reversed the 


imputation of income, for child support calculation purposes, to the former husband at 


$80,000.00 annually. The imputation was based upon the trial court’s assumption that 


he could secure work as a pilot. However, the former husband last worked as a pilot in 


2013, required recertification as a pilot and that recertification training would require 


travel. The appellate court remanded to the trial court to recalculate child support.  


2. Additional Recent Cases on Imputation of Income  


Broga v. Broga, 166 So. 3d 183 (Fla. 1st DCA 2015) (Court’s reliance based on past 


work history alone is not enough).  


Thompson v. Malicki, 169 So. 3d 271 (Fla. 2d DCA 2015) (Reversed for lack of 


findings regarding recent work history, occupational qualifications or prevailing 







earnings level in the community, other than the fact that the former wife is a licensed 


massage therapist and had been employed full-time by the same employer in 2008).  


Niekamp v. Niekamp, 173 So. 3d 1106 (Fla. 2d DCA 2015) (Father had history of 


mental health issues and had not worked for ten years, yet trial court found 


unemployment voluntary).  


Heard v. Perales, 189 So. 3d 834 (Fla. 4th DCA 2015) (Trial Court met first step 


required to impute income by finding mother’s unemployment voluntary but erred as 


to the second step as trial court made no findings regarding her diligence in seeking 


new employment, nor did evidence suggest her subsequent unemployment resulted 


from less than diligent and bona fide efforts to find employment).  


Brummer v. Brummer, 153 So. 3d 338 (Fla. 5th DCA 2014) (Evidence did not 


support income as it was not based on competent substantial evidence).  


Dottaviano v. Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015) (Reversed for 


inadequate findings that such unemployment was voluntary).  


Colino v. Colino, 41 Fla. L. Weekly D1990 (Fla. 5th DCA 2016) (Where DCA 


remanded to trial court to redistribute property for equitable distribution, trial court 


was instructed to reconsider child support based on additional/imputed income from 


property received).  


Back v. Back, 197 So. 3d 132 (Fla. 2d DCA 2016) (The trial court could not consider 


husband’s most recent earnings and financial affidavit – before he lost his job – to 


impute income where it was undisputed that the husband’s unemployment was 


involuntary at the time of the final hearing).  


Holaway v. Holaway, 197 So. 3d 612 (Fla. 5th DCA 2016) (Remanded for 


clarification – trial court must explain the calculations it used to arrive at a party’s 


imputed income in determining child support).  


Songur v. Songur, 41 Fla. L. Weekly D1154, 190 So. 3d 267 (Fla. 5th DCA 2016) 


(Trial court erred in imputing income to both parties without evidentiary basis for 


amounts imputed and without requisite findings).  


Marquez v. Lopez, 41 Fla. L. Weekly D593, 187 So. 3d 335 (Fla. 4th DCA 2016) 


(Final judgment was deficient without explicit factual findings concerning actual 







income attributable to the parties, amount and source of imputed income, probable and 


potential earnings level, adjustments to income and net income used for child support 


calculation. (Citing Aguirre v. Aguirre, 985 So. 2d 1203, 1207 (Fla. 4th DCA 2008)).  


Mata v. Mata, 41 Fla. L. Weekly D466, 185 So. 3d 1271 (Fla. 3d DCA 2016) 


(Holding magistrate’s recommendation was wrongly rejected by trial court where 


income magistrate imputed to former husband was proper because former wife 


presented unrebutted testimony regarding his historical earnings - presumption arises 


that spouse can continue to earn same amount absent evidence to the contrary) (Citing 


Ghay v. Ghay, 954 So. 2d 1186, 1190 (Fla. 2d DCA 2007); Garfield v. Garfield, 58 So. 2d 166, 


167 (Fla. 1952)).  


Where a spouse is unemployed, the court must determine if jobs are available. 


Julia v. Julia, 146 So. 3d 516 (Fla. 4th DCA 2014); Durrand v. Durrand, 16 So. 3d 982 (Fla. 


4th DCA 2009).  


3. Incarcerated parents, voluntary unemployment, and imputation of income:  


A recent August 2016 case out of the First District certified conflict with the 


Fourth District on this issue. Dep't of Revenue v. Llamas, 41 Fla. L. Weekly D1810 (Fla. 1st 


DCA 2016) (certifying conflict with McCall v. Martin, 34 So. 3d 121 (Fla. 4th DCA 2010)). 


The Llamas court disagreed with the McCall holding that an incarcerated parent is 


voluntarily unemployed and accordingly cannot have a support obligation modified. 


Instead, the Llamas court questioned McCall, agreed with the Florida Supreme Court’s 


ruling in Dep’t of Revenue v. Jackson, 846 So. 2d 486 (Fla. 2003), and held that a trial court 


need not impute income to an incarcerated father seeking to modify child support as a 


result of his unemployment due to incarceration.  


The McCall court reasoned a child’s best interest is not served by a court’s refusal 


to set an initial amount of support based on imputed income for a parent about to be 


imprisoned. Income should be imputed to the father so that arrearages could 


accumulate until he is able to earn an income. The mere fact that while imprisoned the 


obligor will not be able to make actual payment of the child support arising from the 


income imputed to him, and therefore, may not be held in contempt for failing to do so 


does not justify eliminating or reducing the basic support obligation itself. McCall v. 







Martin, 34 So. 3d 121 (Fla. 4th DCA 2010). Unemployment as the result of incarceration 


has been found to be voluntary and income imputed as the acts for which incarceration 


was imposed were voluntarily committed. Held v. Held, 617 So. 2d 358 (Fla. 4th DCA 


1993). Because no showing was made that the incarcerated parent had the capacity to 


earn the amount of income imputed to him while incarcerated, the imputation of 


income was reversed. Waugh v. Waugh, 679 So. 2d 1 (Fla. 2d DCA 1996). Where a 


decrease in income resulted from the payor’s conviction for attempting to kill the 


mother, a decrease in child support is not appropriate and income should be imputed. 


Mascola v. Lusskin, 727 So. 2d 328 (Fla. 4th DCA 1999). c. In 2015, the Fourth District 


ruled the trial court should place case on “inactive calendar” and hold case in abeyance 


pending incarcerated parent’s release. Rock v. Dep’t of Revenue, 159 So. 3d 287 (Fla. 4th 


DCA 2015) (citing Dep’t of Revenue v. Jackson, 846 So. 2d 486 (Fla. 2003)). During 


incarceration, the petition is not subject to dismissal for failure to prosecute. Upon 


release, any party to the initial support arrangement may bring the petition for 


modification to the trial court’s attention for resolution. At that time, the trial court 


“shall” conduct a hearing on the matter. Trial court “should” consider all current facts 


and equitable factors to determine a realistic plan for the payment of “meaningful 


support,” both past and future. d. Recently, in the case of Wilkerson v. Wilkerson, 220 So. 


3d 480 (Fla. 5th DCA 2017), the 5th DCA affirmed a trial court’s imputation of income to 


an incarcerated parent in an initial child support proceeding. The 5th DCA found that 


“an individual’s actions that lead to incarceration are voluntary for the purposes of the 


statute” referencing Florida Statutes Chapter 61. The 5th DCA reasons that it would be 


“inconsistent to allow an incarcerated parent’s child support obligation” set before his 


or her incarceration to continue to accrue, but not permit a trial court to set an initial 


amount for a parent already in prison. It further reasons that to preclude a trial court 


from setting an initial amount to accrue during incarceration would deprive a child of 


the child support to which he or she is entitled. Note: The 5th DCA certified conflict in 


this case with the 1st District.  


C. Non-recurring Income  







1. § 61.30(13), Fla. Stat. - If the recurring income of a parent is not sufficient to 


meet the needs of the child, the court may order child support to be paid from non-


recurring income or assets. 


2. Before the trial court can require an obligor to use capital assets for the 


payment of child support, the court must find that the obligor is depleting his assets in 


order to maintain his own lifestyle or, alternatively, that recurring income is 


insufficient. Clayton v. Lloyd, 707 So. 2d 407 (Fla. 4th DCA 1998). Nonrecurring income 


can be considered only if recurring income is insufficient to meet the needs of the child. 


Vollmer v. Vollmer, 33 So. 3d 67 (Fla. 2d DCA 2010); see also Cash v. Cash, 122 So. 3d 430 


(Fla. 2d DCA 2013). The court must first find that the needs of the child(ren) cannot be 


or are not met from recurring income prior to including distributions from the corpus of 


the trust as income for calculation of child support. Sotoloff v. Sotoloff, 745 So. 2d 959 


(Fla. 4th DCA 1998). Child support received for a child from another relationship is not 


to be included in the recipient’s income for purposes of subsequent child support 


determination. Bower v. Hansman, 161 So. 3d 512 (Fla. 5th DCA 2014) (citing Sotoloff).  


Imputation Also Applies to Attorney's Fees Request 


A court may impute income to a spouse based on the party’s demonstrated 


earning capacity for the purpose of determining his or her ability to pay attorney’s fees 


if he or she is found to be voluntarily unemployed or under-employed. See Arouza v. 


Arouza, 670 So. 2d 69 (Fla. 3d DCA 1995). 


 Where a husband was an unemployed business executive with significant 


earning potential, it was an abuse of discretion to deny attorney’s fees to the 


unemployed wife (who had a valid medical reason for not working).  The case was 


remanded to reconsider the attorney fee claim of the wife after imputing income to the 


husband.  Koscher v. Koscher, 201 So.3d 736 (Fla. 4th DCA 2016).   


PROCEDURAL CONSIDERATIONS 


A. Is it necessary to plead for imputation of income as an affirmative defense 


to an alimony or fees claim?  In the petition in a child support claim? 


B. Examination of a Person, Rule 12.360. 







A party does a request for examination.  12.360(a).  This is NOT A MOTION.  IT 


DOES NOT REQUIRE AGREEMENT OF THE OPPOSING PARTY.  THE EXPERT IS 


NOT COURT APPOINTED.  (Rule 12.360(c))If you do any of this; STOP IT.  Just follow 


the rule.  There are specific requirements of the Request, so review the rule each time 


before you serve it.  


The other side may object or file a Motion for Protective order, just like any other 


discovery request, but they must have grounds.    


Once a report is made by the examiner, if requested by the examined party, it 


MUST be provided.  Rule 12.360(b).  Work product privilege does not apply to an 


examiner’s report, so even if the requesting party does not intend to use the report, it 


must be turned over.  Ruel 12.280(c)(4)(B).   
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PRELIMINARY VOCATIONAL EVALUATION - REPORT 


 
Date of Report:          September 27, 2013 Account:         


 Address:         
 


Case:                          


Division:                      Attention:        


  


Respondent:             Petitioner:      


Address:                    
                                 


Telephone:      


  
 
I. INTRODUCTION & OVERVIEW: 
 
This report will outline Vocational Evaluation Services, provided for the Vocational Evaluation of the Respondent / 
Client, from 09/09/13 through 09/27/13. 
 
This Vocational Evaluator was contacted by the Law Office on 09/09/13. This Evaluator accepted the services 
request for completion of a Vocational Evaluation of the Respondent / Client. The Client was contacted on 09/12/13 
to schedule the Initial Vocational Interview. The Client's Initial Interview was confirmed for 09/16/13 from 9:00 am.  
 
Initial Vocational Interview topics were addressed as scheduled on 09/16/13. The Initial Interview was conducted 
from 9:12 am through 11:40 am. The Client responded to a variety of questions on topics, including: general 
background, demographics, work history, education, health history, and future vocational interests. The Client 
completed Work History forms provided to him in an email sent on 09/12/13.  
 
Transferable Skills Analysis was conducted on 09/17/13. The Client’s “demonstrated” Transferable Skills were 
evaluated to identify future employment options within his Vocational Capacity. Occupations were identified within 
the Client’s Transferable Skills, Education, Vocational Aptitude and Profile (see section XII below). 
 
Preliminary Labor Market Survey (LMS) Research was completed to identify viable Labor Markets for future 
employment, within less than a 50-mile radius from the Client’s residence in Tampa.  Wage and Salary Ranges 
were obtained for selected occupations. Employment Projections were obtained for the selected occupations, 
including: Accountants, Appraisers, Budget Analysts, Cost Estimators, Financial Examiners, Financial Managers, 
Loan Officers, Financial Advisors, Real Estate Managers and Tax Examiners (see section XIII below). 
 
Plan Development LMS Research was conducted from 09/18/13 through 09/24/13. LMS Research focused on the 
identification of specific current Job Openings within the Client’s Transferable Skills, Education and Vocational 
Profile. 27 Job Openings were identified (see section IV below).  
 
Preliminary Vocational Evaluation Report findings will outline the results of the Initial Vocational Interview, 
Transferable Skills Analysis, Preliminary LMS Research of Labor Markets, LMS Research of Employment 
Projections, and Plan Development LMS Research of current Job Openings. 
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  II. CURRENT MEDICAL STATUS:   
 
The Client reported no significant health issues or diagnoses at the Initial Vocational Interview. He does not have 
any specific medical work restrictions. He was asked to respond to routine questions regarding general health 
history, physical tolerances, and activity of daily living (ADL). The Client stated the heaviest item he tolerates lifting 
is a 40 pound bag of mulch. Therefore, it appears that the Client may tolerate employment within the range of Light-
Duty / Medium Physical Demand Level (PDL). 
 
 
 
Physical Tolerances:  -Subjective- 
The Client was asked to respond to questions regarding his current Physical Tolerances. The Client responded 
without hesitation to Physical Tolerance questions. The Client provided an occasional example to clarify his 
response. This section will provide a summary of the Client's comments as follows:  
 
Sitting: The Client reported no limitations with sitting. He reported he may sit for 


an 8 hour work day, taking typical breaks.   
 
Standing: The Client reported no limitations with standing.   
 
Walking: The Client reported a walking tolerance of three to five miles.  
 
Pushing and Pulling: Examples of light / routine pushing and pulling activity were provided to the 


Client, including: kitchen drawer, dresser drawer, kitchen cabinet and 
medicine cabinet. The Client reported the ability to perform these tasks 
with either extremity.  


 
Examples of heavy / forceful pushing and pulling activity were provided to 
the Client, including: vacuum, broom, rake and lawnmower. The Client  
reported the ability to perform these tasks with no limitations.  


 
Bending & Stooping:  The Client reported tolerance for “limited” bending and stooping. 
 
Twisting & Turning:   The Client tolerates twisting and turning from the waist and the neck.  
 
Reaching:   The Client reported no limitations for reaching forward, overhead or below  
  the waist.  
 
Gripping & Grasping:   The Client was provided with examples of light / routine grasping 


 including: silverware, water bottle, cup and cell phone. The Client 
 confirmed the ability to grasp these items with either hand.  


  
  The Client was provided with examples of forceful / heavy gripping 


 including: scissors, pliers and a wrench. The Client confirmed the ability to 
 grip these items with no limitations.  


 
Lifting & Carrying: The Client reported the heaviest item he may lift was a 40 pound bag of 


mulch.   
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Climbing:  The Client reported no limitations for climbing a ladder or stairs.  
 
Balancing:  The Client has no reported limitations or difficulty with balance.   
 
Kneeling:  The Client stated, "I have bad knees. Kneeling would be a challenge  
  but I could do it."  
 
Crouching:  The Client stated that he would avoid crouching.  
 
Crawling:  The Client stated, "I could tolerate crawling, with difficulty."   
 
Handling: The Client confirmed the ability to manipulate objects with his hands. 


Examples included bilateral manipulation of a book, magazine or 
newspaper. 


 
Feeling:  The Client maintains hot and cold sensation with both upper extremities. 
 
 
 
 
Activity of Daily Living: 
The Client was asked to respond to questions about his current Activity of Daily Living (ADL).  The Client 
responded to questions without hesitation.  He provided occasional examples to explain his response. The 
following will provide a summary of the Client’s comments: 
 
Dressing:  The Client confirmed that he is capable of dressing himself independently  
  without  assistance.    
 
Bathing:  The Client bathes and grooms himself with no assistance.  
 
Meal preparation:  The Client reported sharing meal preparation tasks with his wife. He 


 stated, "We each cook 50% of the time. I do the grilling."  
 
Dishwashing:  The Client and his wife share dishwashing tasks.  
 
Housekeeping:  The Client stated that his wife does 90% of the housekeeping tasks and he 


 does 10%.  
 
Car Wash:   The Client reported using an automatic car wash.  
 
Driving:   The Client reported no limitations with driving.  
 
Yard Work:   The Client completes 90% of the yard work. He stated, "My wife does  


  some gardening."  
 
Laundry:   The Client stated he and his wife do their own laundry separately.  
 
Grocery Shopping:   The Client reported he and his wife share grocery shopping duties.  
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III. PHYSICIANS NAME / ADDRESS/SPECIALTY: 
 


Name:  Kevin Elder, MD  
Address: 1202 South Church Avenue 
  Tampa, Florida 33629 
Telephone: (813) 254-8055    
Specialty: Primary Care Physician  


 
 
IV. HEALTH HISTORY: 
 
The Client was asked to respond to questions about his general health history at the Initial Vocational Interview. He 
responded to questions without hesitation. This section will include information provided by the Client. 
 


Surgeries:  Vasectomy: 1986 
  Tooth Extraction: 2010 


 
Medical:   The Client confirmed his date of birth as 08/07/51. He did not report any  
    history of hepatitis, diabetes, kidney disease, liver disease, lung disease, 
    or heart disease. He reported being diagnosed with elevated blood  
    pressure, which is well regulated by medication. He did not report any 
    specific allergies or adverse reactions to medication.  


 
Trauma:  The Client reported breaking his left toe in 1973. The IW reported having 


 bruised ribs as a result of to a Motor Vehicle Accident in 1990.   
 
Medications: The Client provided the following medication information verbally during 


the Initial Vocational Interview: 
 


Medication:  Dosage: Frequency: Physician: 


Ramipril 10 mg 1 x Daily Kevin Elder, MD 


 


 
 
V. APPEARANCE / OBSERVATIONS: 


 
The Client arrived 10 minutes late for the Initial Vocational Interview on 09/16/13. He stated, "My GPS took me to 
a different address”. The Initial Vocational Interview was conducted at the offices of England & Associates. The 
Interview began at 9:12 am and continued through 11:40 am. The Client was dressed in business professional 
attire. He was dressed in black dress pants, black dress shoes and a white dress shirt. 
 
The Client was introduced to Vocational Evaluators, Bill R. England, MS, CRC, and Amy M. Ice, MA, CRC.  It was 
explained to the Client that the Vocational Evaluators were Rehabilitation Counselors, employed at England & 
Associates in St. Petersburg. The Client was advised that a Vocational Evaluation Report would be prepared upon 
completion of the Evaluation. The Client acknowledged his understanding of the explanation and disclosures 
provided. Business cards and contact information were provided to the Client. 
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The Client was provided with an explanation of the Vocational Evaluation. He was informed that notes would be 
taken throughout the Interview. It was explained that the Vocational Evaluation would include several elements, 
including: Initial Vocational Interview, Transferable Skills Analysis and Labor Market Survey (LMS) Research.  
 
The Client demonstrated an ability to describe his education, work history, and vocational skills in a positive 
manner. He made reference to his typed resume and typed spreadsheet of "job search activity" throughout the 
Interview. The Client responded to questions that may typically occur in the course of an employment interview. 
The Rehabilitation Providers had no difficulty understanding the Client's response to questions and comments. The 
Client presented himself in a professional manner.  He was an engaged participant during the Interview. 


 
 
 
VI. HOBBIES AND INTERESTS: 
 
The Client stated, "I am writing papers on appraisal and attempting to have them published." He reported that 
he was writing professional papers on “evaluation issues” for appraisal. The Client reported engaging in home 
repair projects. He stated, "We have a 1924 house we are trying to remodel and repair."  
 
He reported playing golf at the MacDill Air Force Base Golf Course twice per month. The Client belongs to a 
Neighborhood Association and the Historical Society at the Tampa Museum.  
 
The Client reported "rarely" reading books or magazines. He stated he may read magazines on home repair and 
remodeling. He reported occasionally reading Fair and Equitable magazine. He did not describe or report any 
additional hobbies or interests.  
 
 
 
VII: EDUCATION/TRAINING: 
 
Bayside High School: Virginia Beach, Virginia. 1969. The Client reported obtaining a Standard High School 
Diploma. He described his grades to consist of "Bs."  
 
Old Dominion University: Norfolk, Virginia. 1969-1972. The Client reported taking courses part-time. He did not 
complete a program of study or obtain a degree. 
 
University of Virginia: Charlottesville, Virginia. 1976. The Client reported completing the Virginia Bankers School of 
Bank Management.  
 
University of Central Florida: Orlando, Florida. 1991. The Client reported obtaining a Bachelor of Science in 
Business Administration.  
 
The Client reported professional certifications to include the following: 
 
 Real Estate Salesperson Course License: 1969.  
 State Certified General Real Estate Appraiser #RZ2016: 1994-2013.  
 Certified Florida Appraiser: 1998-2013.  
 Certified IAAO Course Instructor on Valuation and Tax Policy: Year unknown.  
 Florida Certified Appraisal Course Instructor: 2013.  
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 VIII. EMPLOYMENT HISTORY: 


 
The Client was provided Work History forms with the Initial Interview scheduling letter. The Client completed the 
Work History Forms prior to the Interview. He returned the completed forms along with his typed Resume. The 
Client was asked to respond to questions about his entire Work History, beginning with his first job and continuing 
through present time. This section will provide summary of the Work History outlined by the Client as follows:  
   


Employer: Job Title:                        Length of Employment: DOT: 


Traymore Hotel 
Norfolk, Virginia 


Desk Clerk 
Baggage Porter 
Night Manager 
Lifeguard 
Counter Attendant 


1967 – 1970: 4 years 238.367-038 
324.477-010 
187.117-038 
379.667-014 
311.477-014 


Wells Fargo 
Virginia Beach, Virginia 


Management Trainee 
Teller / Banker 
Assistant Manager 
Bank Manager 


1970 – 1977: 7 years 189.167-018 
211.362-018 
186.167-070 
186.167-086 


Wells Fargo 
Virginia Beach, Virginia 


Loan Officer 1978: 1 year 186.267-018 


Central Fidelity Bank 
Lynchburg, Virginia 


Real Estate Banker 1979 – 1985: 7 years 249.137-034 


Bank Atlantic 
Orlando, Florida 


Real Estate Banker 1985 – 1992: 7 years 249.137-034 


Nation’s Bank 
Tampa, Florida 


Real Estate Banker 1992 – 1996: 4 years 249.137-034 


Hillsborough County 
Tampa, Florida 


Property Appraiser 1996 – 2013: 17 years 188.167-010 
191.267-010 


Employment Gap Voluntary Retirement January 2013 – Present: 9 
months 


N/A 


 
 
Other Employment Factors: 
 
Length of Time Off Work:  January 7, 2013 – Present: 10 months. 
 
Previous Earnings: $158,000 per year.  
 
Expected Earnings: $60,000 to $85,000 Salary (see sections XIII & XIV below)  
 
Transportation: YES - The Client has a 2001 Jaguar Sedan which requires repairs. 


He stated, “It overheats at times and is not always reliable.”  
 
Telephone: YES – Cell Phone: (813) 215-2917. 
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Hours / Days Willing to Work: The Client stated he is willing to work part-time or full-time hours. 
   
Labor Market Access: The Client has access to the Tampa Labor Market. He has 


geographic access to several specific Labor Markets. The Client’s 
Labor Market Access is enhanced by his education, training, 
work experience, licensure, and demonstrated skills. 


 
Bondable: YES – The Client has been bonded on the job before. He has no 


bankruptcy history or Felony convictions,  which would prevent 
him from being bonded in the future.  


 
Legal History: No criminal history reported. 
 
Valid Driver’s License:  YES - The Client confirmed a Valid Florida Driver’s License. . 
 
Verified Social Security Card:  YES - The Client confirmed his SSN: xxx-xx-xxxx. 
 
 
 
IX. SOCIO-ECONOMIC STATUS: 
 
The Client was born in Portsmouth, Virginia. He moved to Tampa in 1992. The Client was divorced in 2001. He has 
been married to his current wife, since 2007.  He has lived in a private residence with his current wife for seven 
years. He has a 31 year old biological son. He has three stepchildren, ages 29, 27 and 25. The Client’s biological 
son has provided him with a 10 month old granddaughter. 
 
The Client was asked to confirm his current sources of income. He receives State of Florida Retirement Income in 
the amount of $6,500.00 gross / $4,500.00 net. The Client reported that the net was revenue after deductions for 
Federal Withholding and Health Insurance. He reported receiving income from two rental properties he owns. The 
Client stated, "The net income from these properties after expenses is in the negative." The Client's wife 
works at Smith & Associates as a Real Estate Agent. Her income was not reported. 
 
Monthly expenses for the Client were not reviewed in detail at the Initial Interview. He reported an alimony 
payment of $5,250.00 per month. He stated, "I have had to borrow money from my wife and kids for the last six 
months to pay my alimony payment." The Client stated that he stopped paying Alimony. 
 
 
X. VOCATIONAL INTERESTS: 
 
The Client was asked to consider his Work History, Education and Vocational Skills. He was then asked if he had 
considered any specific employment objectives within his Vocational Skills and Abilities. The Client stated, "I would 
go back to any of the previous banking positions I've held."  
 
The Vocational Evaluators asked the Client questions regarding his job acceptance criteria. He reported he had not 
set a minimum salary requirement. He also stated, "I wouldn't mind moving out of state to work, as long as I can 
keep my Florida Retirement." The Client reported a preference to work part-time. He stated, "Full-time at my age 
would be difficult, and may require me to pay more alimony."  
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XI. CLIENT INDEPENDENT JOB SEARCH: 
 
The Client provided a typed resume, and a spreadsheet documenting his Independent Job Search activity from 
08/16/12 through 07/06/13. This spreadsheet included date of contact, contact person and "details" of job search 
activity. The Client documented 94 contact attempts throughout this period. 
 
The Client only applied for a specific position three (3) times. He documented three completed interviews. 
He did not make or document any follow-up calls after applications and interviews. 40 of the contact details stated 
"distributed resume" or "employment opportunities" with no information about applying to a specific position. 39 of 
the contacts listed were merely individual names with no related company or agency information.  It appears that 
the Client has not conducted an exhaustive Job Search, with only 3 applications in 10 months. 
 
 
 
 
 
 
XII. TRANSFERABLE SKILLS ANALYSIS: 
 
A Transferable Skills Analysis (TSA) was conducted to evaluate the Client's Transferable Skills. The Client's Work 
History, Physical Tolerances, and Vocational Records were referenced.  
 
Work History was referenced to identify occupations for the Transferable Skills Analysis (TSA). The Client's past 
occupations were compared to the Dictionary of Occupational Titles (DOT) Job Descriptions for the Analysis. 
Occupations referenced from the Client’s Work History, included: Desk Clerk, Bellman, Night Manager, 
Lifeguard, Counter Attendant, Banker, Teller, New Accounts Clerk, Bank Manager, Branch Administrator, 
Real Estate Banker and Property Appraiser.   
 
Work Restrictions are not applicable. The Client did not report any Physical Limitations or Restrictions. The TSA 
was conducted at the Full-Range Physical Demand Level (PDL). 
 
OASYS – Transferable Skills Analysis (TSA) software was utilized for this TSA.  The analysis of the Client's 
Work History included consideration of Specific Vocational Preparation (SVP), General Education Development 
(GED), Strength, Physical Demands, Environmental Conditions, Vocational Aptitudes, Work Situations, and Work 
Functions.  The TSA results indicated a total of 2,827 occupations within the Client’s Transferable Skills. 
  


Transferability Table  
 


Match Type Selected Transferability Training 
Closest 127   Excellent Minimum, Familiarization Only 
Good 399   Good To Moderate Some in Tools and/or Materials 
Fair 809   Fair, Develop a Plan Must train in Tools and/or Materials 
Potential 1,492   Low, Plan Development and Training Must train in Tools and Materials 
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**Selected Occupations - Closest / Good Levels of Transferability 
 


D.OT Occupation SVP Strength Level 


160.167-046 Chief Bank Examiner 8 S Closest 


161.117-018 Treasurer 8 S Closest 


169.167-086 Manager, Credit and Collection 8 S Closest 


186.167-086 Manager, Financial Institution 8 S Closest 


249.137-034 Supervisor, Lending Activities 8 S Closest 


186.137-014 Operations Officer 7 S Closest 


186.167-070 Assistant Branch Manager, Financial Institution 7 L Closest 


188.167-010 Appraiser 7 L Closest 


189.167-022 Manager, Department 7 S Closest 


191.267-010 Appraiser, Real Estate 7 L Closest 


205.362-026 Customer Service Representative 6 L Closest 


216.382-050 Policy-Value Calculator 5 S Closest 


249.362-018 Mortgage Loan Closer 5 S Closest 


249.362-022 Mortgage Loan Processor 5 S Closest 


169.267-018 Financial Aid Counselor 5 S Closest 


211.362-018 Teller 5 L Closest 


119.367-010 Escrow Officer 8 S Good  


186.167-046 Manager, Property 8 L Good 


216.132-010 Supervisor, Accounting Clerks 7 S Good 


 
 
XIII. PRELIMINARY – LABOR MARKET SURVEY RESEARCH – Labor Markets 


 
A. LMS Research: Employment, Wage & Salary Statistics 
 
The Florida Occupational Wages, reported by the Florida Agency for Work Force Innovation, were reviewed to 
identify occupations within the Client's Vocational Capacity.  The Labor Market Statistics reported by the Agency 
are the result of their direct survey of Florida Employers representing over 700 distinct occupations. The survey 
data is updated and segmented for specific geographic areas throughout Florida.  The information used for the 
current research will refer to the Tampa - St. Petersburg - Clearwater MSA (Hillsborough, Pasco, and Pinellas 
Counties). The statistical data was adjusted for the 2nd Quarter of 2013.  The following employment, wage and 
salary data was obtained for Plan Development. 
 


Tampa - St. Petersburg - Clearwater MSA (Hillsborough, Pasco, and Pinellas Counties): 
 


Wage & Salary Statistics 


Occupation: Employed: Entry: Mean: Experienced: 
Accountants and Auditors 12,310 $19.97 $31.32 $37.01 


Appraisers and Assessors of Real Estate 760 $17.54 $27.33 $32.21 


Budget Analysts 400 $24.75 $34.73 $39.71 


Compensation and Benefits Managers 120 $31.19 $51.22 $61.22 


Cost Estimators 1,780 $18.63 $27.68 $32.21 


Credit Analysts 940 $16.85 $26.90 $31.93 


Financial Examiners 250 $31.73 $43.21 $48.95 


Financial Managers 3,500 $35.75 $57.81 $68.84 


Loan Officers 4,100 $19.80 $32.29 $38.55 


Personal Financial Advisors 1,920 $19.55 $39.53 $49.52 


Property, Real Estate, Association Managers 2,010 $16.77 $29.73 $36.21 


Tax Examiners, Collectors, Revenue Agents 810 $14.12 $22.01 $25.95 
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B. LMS Research: Employment Projections 


 
LMS Research included Employment Projections for Hillsborough County. Projections were compared to 
determine job growth in specific fields related to the Client's Vocational Aptitude, Physical Abilities, and Vocational 
Interest. The Florida Agency for Workforce Innovation, Labor Market Center was referenced for Labor Market 
Projection estimates for the year 2020. The most recent data available was released in January of 2013.  


 
Hillsborough County Projections: 


 
 Employment 


 
Annual 


Percentage 
 Change 


Openings 
Due to 
Growth 


Openings  
Due to  


Separation  


Average 
Annual 


Openings 
Occupation: 2012: 2020: 


Accountants and Auditors       8,218        9,973  +2.67  219 173   392 


Appraisers and Assessors of Real Estate          502           535  +0.82  4 10   14 


Budget Analysts          267           302  +1.64  4 6   10 


Compensation and Benefits Managers          125           140  +1.50  2 3   5 


Cost Estimators       1,007        1,291  +3.53  36 19   55 


Credit Analysts          445           519  +2.08  9 9   18 


Financial Examiners          124           154  +3.02  4 3   7 


Financial Managers       2,099        2,331  +1.38  29 37   66 


Loan Officers       2,801        3,102  +1.34  38 71   109 


Personal Financial Advisors       1,565        1,881  +2.52  40 17   57 


Property, Real Estate & Association Managers       1,854        1,962  +0.73  14 39   53 


Tax Examiners, Collectors, and Revenue Agents          349           359  +0.36  1 8   9 


 
 
 
XIV. PRELIMINARY - LABOR MARKET SURVEY RESEARCH - Job Openings 
 
Preliminary LMS Research (see above) indicated several Labor Markets for Plan Development LMS Research. 
Preliminary Research was conducted within less than a 50-mile radius of the Client's residence in Tampa, Florida. 
LMS Research included review of advertised Job Openings, on-line business listings and Employer Web Sites. 
Employers were contacted on 09/18/13 (17), 09/19/13 (32) and 09/24/13 (20).  The results of LMS calls to 
employers were positive for the identification of 27 Job Openings. Employers confirmed an applicant with the 
Client's Vocational Profile may apply for the following Job Openings:  
 


Employer:  Job Title / Job Opening Annual Salary Quote: 
Carrington Mortgage Services Loan Officer $55,000  


Raymond James Financial Dispositions Manager I Not Disclosed  


Hancock Holding Company Commercial Banker $80,000 - $100,000  


Hancock Holding Company Commercial Client Admin II $60,000  


BB & T  Business Services Officer $40,000 - $60,000  


J.P. Morgan Chase Personal Banker $40,000 - $50,000  


Synovus Commercial Banker Senior $80,000 - $100,000  


Bank of America Personal Banker $40,000 - $50,000  


Bank United Relationship Banker $40,000 
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Employer:  Job Title / Job Opening Annual Salary Quote: 
Bank of Tampa Office Manager $60,000  


Raymond James & Associates Accountant III - Financial Reporting $68,000  


Raymond James & Associates Assistant Regional Director $92,323  


Raymond James & Associates Financial Advisor Trainee Not Disclosed  


Raymond James & Associates Senior Account Executive Not Disclosed 


Raymond James Bank Compliance Officer II $40,000 - $60,000  


Lutheran Services Florida Vice President - Finance Not Disclosed  


Wells Fargo Senior Private Banker Not Disclosed  


Tru-Bridge, Inc.  Senior Financial Analyst Not Disclosed  


Taylor White Director of Treasury & Risk Management $110,000 - $130,000  


Taylor White Senior Accountant - Financial Reporting $60,000 - $70,000  


Public Service Credit Union Analyst Advisor $60,000 - $70,000  


Public Service Credit Union Analytics Business Intelligence Manager Not Disclosed  


Public Service Credit Union Organizational Development Specialist Not Disclosed  


CitiGroup Business Intelligence Analyst Not Disclosed  


CitiGroup Financial Reporting Manager Not Disclosed  


Gulf Coast Jewish Family & Community Services VP of Development & Fundraising $80,000 - $85,000  


 
 
 
 
 
 
XV. CONCLUSIONS, FINDINGS & RECOMMENDATIONS: 
 
This Vocational Evaluator will conclude, within a reasonable degree of vocational certainty, that the Client 
has “demonstrated” Transferable Skills, Aptitude, Work Experience, Education, and Physical Ability to 
return to work. Specific potential occupations have been identified.  
 
The Client participated cooperatively at the Initial Vocational Interview. He demonstrated an ability to describe his 
Work History, Education and expertise in a positive manner. He was dressed professionally for the Interview. He 
answered questions similar to those that may be included in an actual Employment Interview.  
 
The Client provided a typed resume and spreadsheet of Job Search Activity. He has applied to three specific 
positions, and completed three interviews in the last year. The Client did not make follow-up calls subsequent to 
applications or interviews completed. After review of these documents, it appears the Client did not conduct an 
exhaustive job search.  
 
Job Acceptance Criteria was identified as a barrier for the Client's future employment. He reported a preference for 
part-time work. The Client is hesitant to accept a position that would modify or suspend his Florida Retirement 
Income.  This would eliminate Florida Public Service positions. It would not preclude private sector employment as 
a Real Estate Appraiser. Florida Wage and Salary data for the 2


nd
 Quarter of 2013 has documented Experienced 


Wage of $32.21 per hour or $66,481.44 annual (wage x 40 hours x 4.3 weeks x 12 months). The Client describes a 
skill set of a Senior Commercial / Residential Appraiser, who may train and supervise professionals. 
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Transferable Skills Analysis (TSA) was conducted to evaluate Transferable Skills available and demonstrated by 
Work History. The TSA was positive for 2,827 potential occupations within the Client's Vocational Skills and Ability. 
20 occupations from the Transferable Skills Analysis were selected within the top two levels of transferability. The 
Client would require little or no training to perform these selected occupations (see section XII).   
 
Preliminary Labor Market Survey (LMS) Research was conducted to determine specific current Labor Markets for 
occupations within a 50-mile radius from the Client’s home in Tampa. Labor Markets were identified for further Plan 
Development LMS Research. Labor Market Projections were obtained (see above). 
 
Plan Development LMS Research was completed within the Tampa Bay geographic area to identify Job 
Openings. The Client’s Transferable Skills, Work Experience and Education suggested several areas for LMS 
Research. LMS calls to employers were positive for the identification of 27 Job Openings within the Client’s 
Vocational Capacity. These Job Openings were identified in three days. The open positions identified are 
exemplary of the Labor Market for Tampa Bay. The Client’s successful banking and property appraising experience 
would be applicable for Job Openings within the $60,000.00 to $130,000.00 salary range (see above). 
 
Recommendations: 
 
1. Consult with the referral source regarding authorization for further Rehabilitation Services, which may include: 
 
 1.1 Continued Labor Market Survey Research of Job Openings for the Client. 
 
 1.2 Provision of Direct Placement Services, subject to Client's availability.  
 
2. Remain available to provide Expert Vocational Testimony at the 10/29/13 Trial in Tampa.  
 
3. Review any additional case records that may become available, that would impact our Vocational Evaluation. 
 
Should any question arise regarding this Vocational Evaluation Report please contact this Vocational Evaluator 
directly at (727) 347-0386. 
 
Submitted by:      & 


Bill R. England -signed electronically   Amy M. Ice -signed electronically 
Bill R. England, MS, CRC, CDMS, CCM, OWCP RCC  Amy M. Ice, MA, CRC, CDMS 
Director of Rehabilitation Services & Principal Evaluator  DVR Certified Vocational / Work Evaluator 
Florida Credentialed Rehabilitation Provider   Florida Credentialed Rehabilitation Provider 
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June 25, 2014 
 
 


LABOR MARKET SURVEY (LMS) RESEARCH REPORT 
 
 
 
 
 
 
LMS Research: 
LMS Research was conducted on 06/24/14 and 06/25/14. LMS Research was completed to identify Job 
Openings for the Respondent / Client, Mr. XXX.  
 
LMS Research was limited to an area of less than 50 miles from the Client's residence in Tampa, Florida. 
LMS Research considered the Client's Work History, Transferable Skills, Education and Vocational 
Aptitude. LMS Research remained focused on the identification of Job Openings within the Client's 
Vocational Profile. The result of the LMS Research was positive for the identification of Job Openings.  
 
Employer Contacts & Results: 
Employers were selected for direct contact from the results of LMS Research. Employers were contacted 
directly on 06/25/14 (31) to confirm continued existence of Job Openings. Employers were questioned to 
obtain specific details of each Job Opening, including: job duty, education, experience required, work 
hours, wages, and salary. LMS Research resulted in the identification of 11 Job Openings.  
 
LMS Research of Employer Web Sites: 
LMS Research referenced available Internet Resources. LMS Research included review of Employer 
Web Sites, advertised Job Openings and on-line Business Listings, including the following: 


 
 
Web Site:                           Type Resource: 
http://www.careerbuilder.com      Career Builder 


http://www.indeed.com       Indeed  


http://careers.bankofamerica.com     Bank of America 


http://www.53.com/careers      Fifth Third Bank 


https://www.stonegatemtg.com/careers.aspx    Stonegate Mortgage 


www.C1bank.com/careers      C1 Bank 


https://www.pnc.com/careers      PNC Bank 


https://www.bmoharris.com/us/about/careers/career-opportunities     BMO Harris Bank 
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Respondent / Client:  
Re: LMS Research Report 
June 25, 2014 
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EMPLOYER:       CONTACT # 1 
 


Bank of America Contact: Sheila 


3030 W Kennedy Blvd Phone: (813.) 875-9898 


Tampa, Florida 33609 Position: Center Based Small Business Banker 


Mileage: 1.03 miles Wages: Not Disclosed 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will be a critical component of the bank's overall small business sales and service strategy. The 
employee will be responsible for meeting the sales and service needs of small business customers. This 
position requires experience with financial information and the ability to build productive partnerships. 
This employer requires 3 years of experience in the sale of financial services to small businesses. This 
employer requests that the Job Applicant apply online at: http://careers.bankofamerica.com.  
 
 
EMPLOYER:       CONTACT # 2 
 


Bank of America Contact: Human Resources 


10301 North Dale Mabry Highway Phone: 813-961-5468 


Tampa, Florida 33607 Position: Small Business Banker 


Mileage: 2.25 miles Wages: Not Disclosed 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will be responsible for growing the profitability of the small business customer base. A 
significant portion of the Small Business Banker's time will be dedicated towards new acquisition 
activities. The employee will analyze the client's financial condition and recommend financial solutions. 
This employer requires 3 years of experience in the sale of financial services to Small Businesses. The 
employee will be required to understand and interpret financial statements and cash flow analysis. This 
employer requests that the Job Applicant apply online at: http://careers.bankofamerica.com.  
 
 
EMPLOYER:       CONTACT # 3 
 


Fifth Third Bank Contact: Alex 


4714 Mile Stretch Drive Phone: 1-800-972-3030 


Holiday, Florida 34690 Position: Retail Personal Banker 


Mileage: 28.12 miles Wages: Not Disclosed 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will be responsible for selling a full range of banking products and services to existing and 
prospective customers.  The employee will oversee the complete consumer loan process following 
approved guidelines. The employee will promote company products and services soliciting internal 
customers for expanded business and referrals. This employer requests that the Job Applicant apply 
online at: http://www.53.com/careers. 
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EMPLOYER:       CONTACT # 4 
 


Stonegate Mortgage Contact: Denny 


14255 49th Street North Phone: 727-820-0900 


Clearwater, Florida 33762 Position: EPF Funder 


Mileage: 15.22 miles Wages: Not Disclosed 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The EPF 
Funder will review funding requests submitted by Stonegate and corresponding lenders. The employee 
will follow up on trailing loan documents and request / track new commitments. This employer prefers an 
applicant with a Bachelor's degree and financial services experience. The employee must have 
experience with Microsoft Excel and Word. This employer requests that the Job Applicant apply online at: 
https://www.stonegatemtg.com/careers.aspx. 
 
 
 
 
EMPLOYER:       CONTACT # 5 
 


C1 Bank Contact: Jerry 


300 North Franklin Street Phone: 813-805-7256 


Tampa, Florida 33602 Position: Banking Center Manager 


Mileage: 4.48 miles Wages: $45,000 - $65,000 annually 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will be responsible for daily management activities of the bank and outside business 
development. The employee will recruit, support and manage banking center staff. This employer 
requires 5-10 years of experience in bank management and excellent communication skills. This 
employer requests that the Job Applicant apply online at: www.C1bank.com/careers.  
 
 
 
EMPLOYER:       CONTACT # 6 
 


C1 Bank Contact: Preston 


6100 4th Street North Phone: 727-520-8837 


St. Petersburg, Florida 33703 Position: Loan Operations Generalist 


Mileage: 14.28 miles Wages: Not Disclosed 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will provide administrative / operational support to multiple lending functions, handle loan 
maintenance verification and assist the loan operation officer with daily duties. The employee must be 
proficient in Excel. This employer requires an applicant with a minimum of 7-10 years of banking 
experience.  This employer requests that the Job Applicant apply online at: www.C1bank.com/careers.  
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EMPLOYER:       CONTACT # 7 
 


C1 Bank Contact: Preston 


6100 4th Street North Phone: 727-520-8837 


St. Petersburg, Florida 33703 Position: Loan Documentation Processor 


Mileage: 14.28 miles Wages: Not Disclosed 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will be responsible for coordinating, preparing and reviewing all loan documentation starting 
from loan application, approval, documentation preparation and closing to ensure loan documents are 
prepared according to C1 Bank's lending policies. This employer requires an applicant with 2-5 years of 
loan documentation experience in consumer, commercial and real estate loans. The applicant must have 
knowledge of bank policies and title policies. This employer requests that the Job Applicant apply online 
at: www.C1bank.com/careers.  
 
 
 
EMPLOYER:       CONTACT # 8 
 


PNC Bank Contact: Cedric 


3030 N Rocky Point Drive W Ste. 230 Phone: 877-762-0523 


Tampa, Florida 33607 Position: Origination Market Manager 


Mileage: 6.57 Wages: $60,000 - $ 70,000 annually 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The Market 
Manager will focus on promotional strategies to attract new home purchase business. The employee will 
promote PNC Mortgages to real estate agents, builders, developers, financial planners and CPA's. This 
employer requires an applicant with a minimum of 3 years of experience in mortgage and lending. The 
employer requests that Job Applicants apply online at: https://www.pnc.com/careers. 
 
 
EMPLOYER:       CONTACT # 9 
 


BMO Harris Bank Contact: Human Resources 


501 East Kennedy Blvd Ste. 175 Phone: 888-927-7700 


Tampa, Florida 33602 Position: Business Banking Senior 
Relationship Manager 


Mileage: 4.47 Wages: Not Disclosed 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will be responsible for managing the most complex banking relationships. The employee will 
analyze financial data to determine customer needs, evaluate and structure loan requests, negotiate 
terms of credit management and approve loans at pre-authorized limits. This employer requires an 
applicant with 10-15 years of business banking experience. This employer requests that the Job Applicant 
apply online at: https://www.bmoharris.com/us/about/careers/career-opportunities.  
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CONTINUED JOB OPENINGS: 


 


The following two (2) Job openings were previously identified in the Labor Market Survey (LMS) 
Research & Employment Opportunity Report of 05/13/14. These employers were called on 06/25/14 to 
confirm continued existence of Job Openings. Employers confirmed the following 2 Job Openings were 
still available, as of 06/25/14:   
 
EMPLOYER:       CONTACT # 1 
 


The Preserve at Alafia  Contact: Kylie 


9711 Magnolia View Ct. Phone: 813-443-0600 


Riverview, FL. 33578 Position: Leasing & Marketing Associate 


Mileage: 16.77 miles Wages: Not Disclosed 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will provide prospective residents with detailed information about the property. The employee 
will create and implement innovative ways to attract prospective residents. This employer desires a Job 
Applicant with experience in Sales or Marketing. The Job Applicant must have basic computer skills. This 
employer requests that the Job Applicant forward his resume to: preserveatalafia@aspensquare.com.  
 
 
 


EMPLOYER:       CONTACT # 2 
 


Park Avenue Group Contact: Christian 


Unknown Phone: 407-629-2424 


Tampa, FL 33602 Position: Private Banker 


Mileage: Less than 5 Miles Wages: $125,000 - $175,000 Annually 


 
Position Detail: This employer contact confirmed the availability of a Full-Time Job Opening. The 
employee will assist high net worth clients with commercial lending. The employee will guide clients 
through the approval process. This employer desires a Job Applicant with a Bachelor’s Degree. The Job 
Applicant must have 7 years of banking experience. This employer is a recruiting firm and will disclose the 
physical address during the interview. The listed zip code is within 5 miles of the Client's residence. This 
employer requests that the Job Applicant send his resume to: mindy@parkavegrp.com 
 
 


 
 
 



mailto:preserveatalafia@aspensquare.com

mailto:mindy@parkavegrp.com
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I.  AGREEMENTS 


 


A.  Prenuptial/Postnuptial Agreements 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 


TRIAL COURT IMPROPERLY DISREGARDED PREMARITAL AGREEMENT'S 
CHOICE OF LAW PROVISION, WHICH REQUIRED APPLICATION OF ISRAELI 
LAW, WITHOUT DETERMINING WHETHER ISRAEL'S LAW WOULD 
CONTRAVENE STRONG FLORIDA PUBLIC POLICY 
 
 The Former Husband appealed from the trial court's interlocutory order setting aside his 
premarital agreement with the Former Wife and denying his motion for partial summary 
judgment, which sought enforcement of the agreement in their dissolution proceedings.  
 The parties married on July 28, 2011, in Israel, three days after signing a premarital 
agreement prepared by Former Husband's attorney. The agreement included a provision stating 
that Israel's "Spouses Property Relations Law" would govern. In 2015, Former Husband filed a 
petition for dissolution, moving for partial summary judgment in Florida, requesting the court to 
adopt and ratify the premarital agreement. The Former Wife then moved to set aside the 
premarital agreement as unconscionable. After a hearing on the parties' motions, the trial court 
entered a thorough omnibus order denying Former Husband's motion and granting Former 
Wife's. The court's order stated: "Neither party has sought to challenge the Agreement in Israel, 
rather all pleadings have been filed in Florida. The Court is applying the law of the state of 
Florida. The order provided no other analysis concerning the choice-of-law provision and set 
aside the premarital agreement as unconscionable under Florida law. The Fifth District Court of 
Appeal reversed and remanded for further proceedings because the trial court improperly 
disregarded the agreement's choice of law provision, requiring application of Israeli law, and 
found: 
 1.  "Because the parties did not transcribe the hearing below, this court's review is limited 
to errors present on the face of the order." 
 2.  "The party seeking to avoid enforcement of the choice-of-law provision has the 
burden of demonstrating that the foreign law contravenes public policy.'" 
 3.  "Generally, Florida courts enforce contractual choice-of-law provisions unless 
enforcing the chosen forum's law would contravene strong Florida public policy.'" 







  2 


 4.  "Here, Former Wife challenged the application of the premarital agreement and may 
have met her burden of proving its unconscionability under Florida law." 
 5.  "However, neither Former Wife's motion nor the trial court's order includes any 
discussion about whether Israel's law would contravene strong Florida public policy—the 
preliminary question in the matter." 
 6.  "The language of the order indicates that the trial court applied Florida law merely 
because both parties filed their pleadings in Florida, where they now reside." 
 7.  "This analysis fails to consider Florida public policy, relying instead on convenience." 
 8.  "Therefore, we reverse and remand for further proceedings consistent with the 
premarital agreement, without prejudice to future challenges under the appropriate law." 
Gal v. Gal, 43 FLW D276 (Fla. 5th DCA 2018) 


 


B.  Marital Settlement Agreements 


 
First District 


Second District 


WHERE SETTLEMENT AGREEMENT PROVIDED FOR FORMER WIFE TO HAVE 
SOLE POSSESSION OF A PIECE OF MARITAL PROPERTY UNTIL THE PARTIES' 
DAUGHTER FINISHED FOUR YEARS OF COLLEGE, AND FOR THE FORMER 
HUSBAND TO BE ENTITLED TO 50% OF THE NET PROCEEDS UPON SALE OF 
THE PROPERTY BY FORMER WIFE, TRIAL COURT ERRED IN FINDING THAT 
AGREEMENT DID NOT REQUIRE FORMER WIFE TO SELL THE PROPERTY 
AFTER THE DAUGHTER FINISHED FOUR YEARS OF COLLEGE. 
 
 Rose Marie Wells—as the personal representative ("PR") of the estate of her deceased 
husband, John Scott Wells ("the Former Husband")—appeals an order on her amended motion to 
enforce the final judgment of dissolution of marriage between her deceased husband and his 
former wife. The former wife cross-appeals.  
  The Former Husband, and Sandra Wells, the former wife, divorced in 2001. The final 
judgment of dissolution incorporated a marital settlement agreement that contained a provision 
giving the former wife sole possession of a piece of marital property until the parties' daughter 
finished four years of college:  REAL PROPERTY: The parties own the home located at 306 
22nd Avenue N.E., St. Petersburg, FL, a marital asset titled in the Wife's name. There is no 
mortgage on this property. The Wife shall have exclusive use and possession of the home 
through the daughter's minority and college years (4 years post high school). The Husband shall 
contribute 50% to taxes, insurance, and necessary repairs greater than $500. Upon sale of the 
home by the Wife, the Husband shall be entitled to 50% of the net proceeds." 
 The Former Husband died in 2014. After his death, the PR sought to enforce the final 
judgment of dissolution, claiming that the Former Wife was required to sell the property and give 
the Former Husband's estate fifty percent of the proceeds since the Former Wife and Former 
Husband's daughter had finished college. The Former Wife responded that the provision did not 
require her to sell the home. She also argued that the agreement was not enforceable because the 
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Former Husband had breached the marital settlement agreement by failing to abide by its terms 
since 2007 and/or that the parties had abandoned the agreement. 
 After a hearing, the trial court denied the PR's motion in part, concluding that the 
agreement did not require the former wife to sell the property. The trial court stated the 
following:  "Parties are free to contract as they choose. By the unambiguous and clear terms of 
the contract[,] the [former wife] was granted exclusive use and possession of the marital home 
while the child was in college. Thereafter, if the home was sold by [the former wife], the [former 
husband] was entitled to half of the proceeds. To date, the home has not been sold by the [former 
wife]. There is no legal basis for the court to deem the express timing of the [the Former Wife's] 
contract to be illusory. The [c]ontract will be enforced pursuant to its plain language." 
 On appeal, the PR argued that the provision clearly required the sale of the property after 
the daughter has graduated college and that the trial court's interpretation of the provision was 
unreasonable because it ignored the obvious intent of the parties and essentially granted the 
Former Wife a life estate in the home. The Second District Court of Appeal reversed the order 
because the trial court erred in its interpretation of the marital settlement agreement that was 
incorporated into the final judgment of dissolution, and held: 
 1.  "This court reviews de novo the trial court's interpretation of the contract." 
 2.  "A marital settlement agreement entered into and ratified by a trial court is subject to 
interpretation as a matter of law like any other contract.'" 
 3.  "[T]he actual language used in the contract is the best evidence of the intent of the 
parties, and the plain meaning of that language controls."  
 4.  "However, courts 'will not interpret a contract in such a way as to render provisions 
meaningless when there is a reasonable interpretation that does not do so.'" 
 5.  "This court's decision in Salyers v. Good, 443 So.2d 152, 153 (Fla. 2d DCA 1983), 
provides guidance in this case.  In Salyers, the parties' settlement agreement, which was adopted 
into the dissolution judgment, provided that the husband 'shall have the exclusive use and 
possession of the property ... until such time as the same is sold' and that '[u]pon the sale of the 
property, the [w]ife shall be entitled to' a certain amount from the proceeds.  This court 
recognized that '[w]here one spouse has been awarded possession of the marital home as an 
incident of the other spouse's obligation to support, the non-possessing spouse cannot obtain 
partition until the other's right to possession has terminated.  The question was 'whether the 
settlement agreement as incorporated into the dissolution judgment gave the husband a 
continuing right of possession for as long as he wished.  This court interpreted the 'settlement 
agreement as contemplating that following the dissolution[,] the parties would endeavor to sell 
the home at a mutually advantageous price and that during the interim the husband was entitled 
to possession.'  
 6.  "The court did 'not read the agreement as giving the husband the right to live in the 
home for the balance of his life by unilaterally refusing to sell." 
 7.  "In this case, under the language of the parties' settlement agreement, the former wife 
was entitled to 'exclusive use and possession of the home through the daughter's minority and 
college years (4 years post high school).  The provision also contemplates that the property will 
be sold." 
 8.  "The provision is reasonably read to require the sale of the property after the daughter 
has completed college.  As in Salyers, the provision should not be read as giving the former wife 
the right to live in the property indefinitely." 
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 9.  "To interpret the agreement as urged by the former wife would render meaningless the 
provision regarding the former wife's use and possession of the property during the daughter's 
minority and college years." 
 10.  "The language 'through the daughter's minority and college years (4 years post high 
school)' places a limitation on the former wife's exclusive use and possession of the home." 
 11.  "In other words, the former wife's exclusive use and possession of the home 
terminates after 'the daughter's minority and college years (4 years post high school).' " 
 12.  "In conclusion, the trial court erred in its interpretation of the marital settlement 
agreement because the agreement requires, now that the daughter has graduated college, that the 
former wife sell the property 'at a mutually advantageous price.'" 
 13.  "Having determined that the trial court erred on that issue, we must now address the 
former wife's arguments on cross-appeal." 
 14.  "The former wife first argues that the trial court erred in determining that the PR is 
entitled to proceeds from the sale of the property because the former husband repudiated the 
agreement in 2007 by failing to make payments required under the agreement." 
 15.  "She contends that she framed the issues of breach and rescission/abandonment and 
that she presented evidence to support such defenses." 
 16.  "She points to her testimony that the former husband did not pay his obligations for 
the property as required by the marital settlement agreement." 
 17.  "At the conclusion of the hearing, the trial court did not make any findings regarding 
the former wife's claims of breach or rescission/abandonment." 
 18.  "And in its order, the trial court did not make an explicit ruling on the issues of 
breach or rescission/abandonment." 
 19.  "Because there is no explicit finding or determination on these issues, we remand for 
the trial court to consider them in the first instance." 
Wells v. Wells, 43 FLW D346 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


PROVISION OF AGREEMENT THAT "IF THE FORMER HUSBAND 
CONTINUOUSLY AND TIMELY EXERCISES TIMESHARING WITH MINOR CHILD 
FOR A PERIOD OF SIX CONSECUTIVE MONTHS, THE PARTIES SHALL 
EXERCISE EQUAL TIMESHARING" IS AMBIGUOUS AS TO WHETHER "PERIOD 
OF 6 CONSECUTIVE MONTHS" BEGAN IMMEDIATELY AFTER ENTRY OF 
DISSOLUTION JUDGMENT OR COULD APPLY TO ANY SIX CONSECUTIVE 
MONTHS AFTER ENTRY OF DISSOLUTION JUDGMENT 
 
 The Former Wife appealed from the circuit court's order granting the Former Husband's 
motion to enforce the parties' Marital Settlement Agreement ("MSA"). The court found that a 
provision in the MSA unambiguously required the parties' initial 70/30 timesharing schedule in 
the Former Wife's favor be modified to equal timesharing, because the Former Husband 
continuously and timely exercised his timesharing for six consecutive months before he filed his 
motion. According to the former wife, the MSA was ambiguous as to whether the provision 
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applied to the first six months after the dissolution judgment's entry, or to any six consecutive 
months after the dissolution judgment's entry.  
 The MSA contained an initial 70/30 timesharing schedule in the Former Wife's favor and 
the following condition: "If the [Former Husband] continuously and timely exercises timesharing 
with the minor child for a period of 6 consecutive months, the parties shall exercise equal 
timesharing." The circuit court entered a final judgment of dissolution incorporating the MSA. 
 The Former Wife primarily argues that the MSA was ambiguous as to whether the provision at 
issue applied to the first six months immediately after the dissolution judgment's entry, or to any 
six consecutive months after the dissolution judgment's entry. Thus, the Former Wife argues, the 
circuit court should have considered extrinsic evidence of the parties' intent on this issue which, 
she alleges, was to limit the provision's application to the first six months immediately after the 
dissolution judgment's entry. The District Court of Appeal finds: 
 1.  "Our review is de novo….  We agree with the former wife's argument." 
 2.  "The MSA's provision that '[i]f the [former husband] continuously and timely 
exercises timesharing with the minor child for a period of six (6) consecutive months, the parties 
shall exercise equal timesharing,' is ambiguous." 
 3.  "The MSA nowhere indicates whether 'a period of 6 consecutive months' began 
immediately after the dissolution judgment's entry, or could apply to any six consecutive months 
after the dissolution judgment's entry." 
 4.  "Therefore, a hearing to consider extrinsic evidence of the parties' intent is required." 
 5.  "At the evidentiary hearing to occur on remand, the circuit court also must interpret 
the MSA in accordance with the child's best interests at the time of the court's determination, 
something which the court did not do upon its initial consideration of the motion at issue." 
Wohlberg v. Conner, 43 FLW D134 (Fla. 4th DCA 2018) 
 
TRIAL COURT ERRED WHEN IT INTERPRETED  ADDENDUM TO SETTLEMENT 
AGREEMENT AS UNAMBIGUOUSLY TREATING FORMER HUSBAND'S SALE OR 
REFINANCE OF FORMER MARITAL HOME AS CONDITION PRECEDENT TO HIS 
OBLIGATION TO PAY FORMER WIFE'S EQUITABLE DISTRIBUTION. 
 
 The Former Wife appeals from the circuit court's final order partially denying her motion 
to enforce the final judgment regarding the parties' marital settlement agreement ("MSA") as 
amended by an addendum. The Former Wife argueD that: (1) the court erred when it interpreted 
the MSA addendum as unambiguously treating the Former Husband's sale or refinance of the 
parties' former marital home as a condition precedent to the Former Husband's obligation to pay 
the Former Wife's equitable distribution; and (2) the court erred when it found that the Former 
Husband made diligent efforts to sell and refinance the home.  
  The MSA's original paragraph four stated, in pertinent part:  '4. SALE OF MARITAL 
DWELLING: The parties agree to sell the marital dwelling above-referenced. The marital 
dwelling shall first be listed independently, or though [sic] an internet based listing service 
without use of a broker. The dwelling shall be listed at a price mutually agreed upon by the 
parties. In the event a sale is unable to be made by the method outlined above, the parties agree 
to list the marital dwelling with [a] Florida Registered Real Estate Broker chosen by mutual 
agreement of the parties, at a price to be mutually agreed upon by the parties.  The parties agree 
to sell the marital dwelling at or near it's [sic] fair market value, and neither party's agreement to 
sell shall be unreasonably withheld...." 
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 The parties agreed to amend the MSA through an addendum which stated, in pertinent 
part:  'Paragraph number 4 of that certain Agreement styled "Marital Settlement Agreement[,]" 
executed by the parties on March 7, 2007, relating to "Sale of Marital Dwelling" is and shall be 
modified to the following extent: 


The parties acknowledge and agree that the fair market value of the marital 
dwelling ... is $725,000.00. 
 
The parties acknowledge and agree that their [sic] exists a first mortgage on said 
property ... with an outstanding payoff amount of $328,000.00. 
 
The parties likewise agree that the total equity position in the property, as it 
currently exists, is $397,000.00, and both the Husband and the Wife are entitled to 
one-half of that amount (50%) to wit: $198,500.00 each. 
 
Upon execution of this agreement, the Wife agrees to execute an instrument 
conveying all of her right, title and interest in the marital dwelling to the Husband. 
The parties agree that the Husband shall, within ten (10) days of the date this 
Addendum is executed by both of the parties with appropriate formalities, pay to 
the Wife the sum of $80,000.00. 
 
The parties acknowledge and agree that the remaining sum due to the Wife, to 
wit: $118,500.00, shall be paid to the Wife, at the time of closing. The house will 
be sold pursuant to the provisions of paragraph number 4 of the "Marital 
Settlement Agreement" .... 
 
In the event the marital dwelling is not sold within five (5) years of the date this 
Agreement is executed, the Husband agrees to make diligent efforts to refinance 
the property, in order to pay to the Wife, the remaining sum due to her, of 
$118,500.00. 
 
The Wife shall be entitled to no other monies, irrespective of the ultimate sale 
price of the marital dwelling, and should the marital dwelling sell for less than 
$725,000.00, then the Husband shall pay to the Wife, by any means available to 
him, the sum of $118,500.00. 


 
 The Fourth District Court of Appeal agreed with the former wife's arguments and held 
that: 
 1.  "'The interpretation of the wording and meaning of the marital settlement agreement, 
as incorporated into the final judgment, is subject to de novo review." 
 2.  "A marital settlement is interpreted like any other contract. " 
 3.  " A settlement agreement should not be disturbed unless found to be ambiguous or in 
need of clarification, modification, or interpretation.'" 
 4.  "'As a general rule, conditions precedent are not favored, and the courts will not 
construe provisions to be such, unless required to do so by plain, unambiguous language or by 
necessary implication.'" 
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 5.  "We agree with the former wife that the court erred when it interpreted the MSA 
addendum as treating the former husband's sale or refinance of the parties' former marital home 
as a condition precedent to the former husband's obligation to pay the former wife's equitable 
distribution." 
 6.  "We conclude the MSA addendum was ambiguous on this issue…. Reilly v. Reilly, 94 
So.3d 693 (Fla. 4th DCA 2012), is instructive.  In Reilly, per the MSA's equitable distribution 
scheme, the parties agreed, in pertinent part, to the following: 'The Husband agrees to pay the 
Wife $15,177 from his share of the closing proceeds [from the sale of the former marital home] 
as and for equitable distribution.  Later, the marital home sold, but the sale did not produce 
profit.  The husband argued that the MSA's language created a condition precedent: if he 
received no proceeds from the home's sale, he was not required to pay the wife $15,177 as 
referenced in the MSA.  We rejected the husband's argument, reasoning: 'In the equitable 
distribution provision ... there are no phrases of conditional performance. The former husband 
agreed to pay the former wife $15,177 as and for equitable distribution. Payment from the 
closing proceeds is not a condition precedent, only a source for the payment. The MSA was 
entered into more than a year before the parties sold the marital home so the parties did not know 
how much the proceeds of the sale would be. The MSA is silent as to what would happen if the 
proceeds were not enough but the $15,177 is specifically labeled as and for equitable distribution 
and is owed to the former wife. The trial court did not err in ordering the former husband to pay 
the former wife $15,177 as and for equitable distribution.'" 
 7.  Here, as in Reilly, the MSA addendum contains no phrases of conditional 
performance." 
 8.  "In essence, the former wife gave up her fifty percent interest in the former marital 
home in exchange for the husband's promise to pay her $118,500.00 in equitable distribution." 
 9.  "Payment from sale proceeds or from a refinance is not a condition precedent, but 
only a source for the payment." 
 10.  "The $118,500 is specifically labeled as being 'due to the Wife.' " 
 11.  "The MSA addendum's final sentence, which required the former husband to find an 
alternate payment method should the sale or refinancing result in insufficient funds, supports our 
interpretation." 
 12.  "However, this case is slightly distinguishable from Reilly, because in Reilly, the sale 
which the MSA contemplated in fact occurred (albeit for less money than the former husband 
anticipated), whereas here, the sale or refinance which the MSA addendum contemplated has not 
occurred." 
 13.  "The MSA addendum is silent as to what would happen if the sale or refinance did 
not occur.  In other words, without a sale or refinance, when and how would the former husband 
become obligated to make the $118,500 equitable distribution payment to the wife?" 
 14.  "Because the MSA addendum does not answer that question, the MSA addendum is 
ambiguous." 
 15.  "A contract contains a latent ambiguity where the 'contract fails to specify the rights 
or duties of the parties in certain situations and extrinsic evidence is necessary for interpretation 
or a choice between two possible meanings.'" 
 16.  "'[T]he latent ambiguity, which was not apparent at the time the contract was created, 
is revealed by the "certain situation" that occurs during the performance of the contract.'" 
 17.  "Here, that 'certain situation' occurred when the former husband was unable to sell or 
refinance the home, and the MSA did not define when and how the former husband, without the 
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sale or refinance, would become obligated to make the $118,500 equitable distribution payment 
to the wife." 
 18.  "Thus, the circuit court was required to receive extrinsic evidence to determine the 
parties' intent when they entered into the contract as to how to handle that 'certain situation.'" 
 19.  "Crespo v. Crespo, 28 So.3d 125 (Fla. 4th DCA 2010), also is instructive.  In Crespo, 
the parties' MSA stated that the husband owed the wife $145,000 as equitable distribution, and 
'in recognition of and exchange for the funds Wife shall receive for equitable distribution' the 
wife would give up any rights to a building which would solely belong to the husband….The 
MSA did not specify a date of payment. The wife later moved to enforce the MSA, arguing that 
payment was due immediately.  The husband argued the parties understood when the MSA was 
signed that the building's sale was the only possible source for payment.  The circuit court found 
the due date's absence in the MSA to be an ambiguity necessitating the consideration of extrinsic 
evidence.  We affirmed, concluding that '[t]he MSA failed to specify a time for payment and was 
thus ambiguous as to the intent of the parties in that regard.  Thus, the circuit court properly 
decided to consider extrinsic evidence as to the parties' intent." 
 20.  "We also pointed out that '[t]he factual resolution of such an ambiguity as to the due 
date of the payment does not modify their agreement; it merely clarifies the inherent ambiguity 
therein.'" 
 21.  "Here, like in Crespo, the MSA addendum failed to specify when and how the 
former husband, without the sale or refinance of the home, would become obligated to make the 
$118,500 equitable distribution payment to the wife." 
 22.  "Thus, the circuit court should have considered extrinsic evidence as to the parties' 
intent." 
 23.  "The factual resolution of such an ambiguity would not, as the circuit court here 
suggested, impermissibly modify the parties' agreement.  Instead, such a ruling merely would 
clarify the ambiguity." 
Kirschner v. Kirschner, 43 FLW D209 (Fla. 4th DCA 2018) 
 
TRIAL COURT'S FINDING THAT HUSBAND MADE DILIGENT EFFORTS TO SELL 
AND REFINANCE MARITAL HOME WAS NOT SUPPORTED BY COMPETENT, 
SUBSTANTIAL EVIDENCE. 
 
 The Former Wife appealed from the circuit court's final order partially denying her 
motion to enforce the final judgment regarding the parties' marital settlement agreement 
("MSA") as amended by an addendum. The Former Wife argued that: (1) the court erred when it 
interpreted the MSA addendum as unambiguously treating the Former Husband's sale or 
refinance of the parties' former marital home as a condition precedent to the Former Husband's 
obligation to pay the Former Wife's equitable distribution; and (2) the court erred when it found 
that the Former Husband made diligent efforts to sell and refinance the home. The Fourth 
District Court of Appeal agreed with the Former Wife that competent, substantial evidence did 
not support the circuit court's findings regarding the Former Husband's efforts to sell and 
refinance the home and finds: 
 1.  'We review the trial court's factual findings to determine whether they were supported 
by competent and substantial evidence.'" 
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 2.  "The court found that the former husband had no obligation to list the former marital 
home at any particular price because the evidence showed the parties never discussed a sale 
price." 
 3.  "However, Paragraph 4 of the MSA provided, in pertinent part: 'The parties agree to 
sell the marital dwelling at or near it's [sic] fair market value.' " 
 4.  "The MSA addendum provided, in pertinent part: 'The parties acknowledge and agree 
that the fair market value of the marital dwelling ... is $725,000.00.' " 
 5.  "The circuit court also found that the former husband made diligent efforts to sell the 
home, and that the former marital home 'almost continuously remained on the market since 
[2008].'" 
 6.  "However, the husband admitted at the hearing that he did not list the home for a 
seven year period, and the record reflects that the husband never attempted to list the former 
marital home at its agreed fair market value, much less its actual fair market value." 
 7.  "The husband initially listed the home for sale at $979,000.  By the time the former 
husband listed the home at its agreed fair market value of $725,000, this price was above the 
actual fair market value." 
 8.  "Based upon an unsolicited realtor's appraisal and the former husband's own 
application for loan modification, the actual fair market value could have been anywhere 
between $409,000 and $499,870." 
 9.  "The circuit court should have concluded from these facts that the former marital 
home may not have sold because the former husband's asking price was consistently too high." 
 10.   "The court also should have concluded that the former husband listed the home at an 
unrealistic price." 
 11.  "The former husband interpreted the MSA's addendum to mean that if the home 
never sold and he was not able to refinance, then he would never be obligated to pay the 
equitable distribution to his former wife." 
 12.  "And the former husband also openly admitted that he had no motivation to sell the 
home merely to satisfy his financial obligation to the former wife." 
 13.  "The circuit court's finding that the husband made four diligent efforts to refinance is 
also problematic." 
 14.  "The former husband testified he thought he would not qualify for refinancing for a 
variety of reasons, including his impending foreclosure, and he attempted to refinance only 
because he felt obligated to do so." 
 15.  "Despite our conclusion that the circuit court erred in its findings regarding the 
former husband's efforts to sell and refinance the home, the result of the court's error remains the 
same as the result arising from the court's error in interpreting the MSA addendum." 
 16/  "Because the MSA addendum failed to specify the outcome if the former husband 
did not sell or refinance, for whatever reason, the circuit court should have considered extrinsic 
evidence as to the parties' intent regarding how to handle that 'certain situation.' " 
Kirschner v. Kirschner, 43 FLW D209 (Fla. 4th DCA 2018) 
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Fifth District 


WHEN ALL PROVISIONS OF MARITAL SETTLEMENT AGREEMENT ARE 
CONSIDERED, INTENT OF PARTIES WAS TO ESTABLISH PERMANENT 
PERIODIC ALIMONY RATHER THAN LUMP SUM ALIMONY. 
 
 The Former Wife appealed from an order entered by the trial court terminating the 
alimony payments made to her by the Former Husband. The Former Wife argues that the trial 
court erred in misinterpreting the alimony provisions of the parties' marital settlement agreement 
("MSA"). The issue turns on whether the MSA provided for lump sum alimony or permanent 
periodic alimony. The Fifth District Court of Appeal held: 
 1.  When possible, courts should give effect to each provision of a written instrument in 
order to ascertain the true meaning of the instrument.'" 
 2.  "The MSA provided in pertinent part that Former Husband 'shall either pay the Wife 
the sum of $400,000.00 as lump sum alimony or start paying permanent periodic alimony of 
$4,000.00 per month.' " 
 3.  "Former Husband had the option of making one or more $100,000 payments, each of 
which would 'reduce the monthly amount of permanent periodic alimony by $1,000.00 per 
month." 
 4.  "Former Husband chose to make monthly payments rather than pay an initial lump 
sum and did not avail himself of the provision allowing him to reduce his periodic payments." 
 5.  "We conclude that, when all the provisions of the MSA are considered, the intent of 
the parties was to establish permanent periodic alimony." 
 6.  "The MSA appears to have been structured with the intent of incentivizing Former 
Husband to make large lump sum payments as an alternative to paying monthly permanent 
periodic alimony." 
 7.  The language should be read in a manner that will actually accomplish, rather than 
defeat, that intended purpose.'" 
 8.  "Because the MSA established permanent periodic alimony rather than lump sum 
alimony, the trial court erred in holding that Former Husband had fulfilled his alimony 
obligation." 
 9.  "We accordingly reverse the trial court's order terminating Former Husband's alimony 
obligation to Former Wife and remand for further proceedings consistent with this opinion." 
Velleff v. Vellef, 43 FLW D277 (Fla. 5th DCA 2018) 
 


 


C.  Miscellaneous 


 
First District 


Second District 


Third District 
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Fourth District 


Fifth District 


 


II. ALIMONY (SPOUSAL SUPPORT) 


 


A.  Permanent Alimony 


 
First District 


TRIAL COURT ERRED IN AWARDING FORMER WIFE PERMANENT PERIODIC 
ALIMONY WITHOUT ADEQUATE FINDINGS REGARDING HER NEED FOR 
ALIMONY AND WITHOUT CLEAR FINDINGS AS TO HOW COURT REACHED 
ALIMONY AWARD. 
 
 The Former Husband appealed from a final judgment of dissolution of marriage and an 
order awarding attorney's fees. On appeal, the Former Husband argued that the alimony award 
should be reversed because the court failed to make adequate findings regarding the need for 
alimony. The First District Court of Appeal agreed finding: 
 1.  "In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance." 
 2.  "After making an initial determination that alimony should be awarded the court must 
then consider the factors enumerated in §61.08(2) before determining the type and amount of 
alimony to award." 
 3.  "The financial needs of one spouse and the ability of the other spouse to pay are the 
primary factors for the trial court to consider," and "[a] lack of adequate findings hampers 
meaningful appellate review."  
 4.  "Thus, this Court will reverse when 'the final judgment does not reveal how the trial 
court arrived at the sum of' alimony it awarded, particularly when the evidence is conflicting." 
 5.  "In this instance, we do not know how the trial court arrived at the alimony figure." 
 6.  "That is, the final judgment 'lacks clear findings as to how it reached the alimony 
award." 
 7.  "For instance, although the court made findings regarding the parties' incomes, we see 
no findings about Ms. Burnett's monthly living expenses, which Mr. Burnett vigorously 
contested." 
 8.  "Without more, we cannot determine how the trial court arrived at the sum of $5,000 
per month in alimony, or whether that figure is appropriate." 
 9.  "Second, pursuant to section 61.08(3), Florida Statutes, the trial court ordered 
Mr. Burnett to secure the alimony award with $500,000 in life insurance." 
 10.  "However, '[i]n order to support the life insurance requirement, the trial court must 
make specific evidentiary findings as to the availability and cost of insurance, the obligor's 
ability to pay, and the special circumstances that warrant such security.'"  
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 11.  "The trial court did not make these findings." 
 12.  "Thus, we agree with Mr. Burnett that the life insurance requirement also must be 
reversed so that necessary findings can be made." 
Burnett v. Burnett, 43 FLW D288 (Fla. 1st DCA 2018) 


 
Second District 


Third District 
 


Fourth District 


Fifth District 
 


 


B.  Durational Alimony 


 
First District 


Second District 


TRIAL COURT DID NOT ABUSE DISCRETION IN ITS DETERMINATION OF 
AMOUNT OF RETROACTIVE DURATIONAL ALIMONY AWARD TO WIFE. 
 
 The Wife appealed from an amended final judgment of dissolution of marriage from the 
Husband. On appeal, the Wife argueed that the trial court erred by: (1) failing to award her 
adequate retroactive alimony; and (2) not considering the tax consequences of her durational 
alimony award. On cross-appeal, the Husband argued that the trial court erred by awarding the 
Wife any alimony at all.  
 After a fourteen-year marriage, the Husband filed for dissolution of marriage on October 
14, 2011. The parties initially stipulated to the entry of an order granting temporary relief to the 
Wife, under which the Husband was required to pay the normal marital expenses of the parties, 
including the household mortgage payments, electric, telephone, cable, and auto insurance. The 
parties also agreed that the Husband would pay the Wife an additional $1200 per month as 
temporary support. When the parties' marital home was sold, the court released the Husband of 
his obligation to pay the expenses for that home, but it increased the Wife's temporary support to 
$3500 per month effective July 2013. The parties later reached an agreement as to equitable 
distribution issues, leaving only the issues of alimony, child support, and attorney's fees for the 
trial court's determination. 
 In the amended final judgment, the court ordered the Husband to pay $3800 per month in 
alimony retroactively for the period of October 12, 2010, through July 31, 2013. The Wife 
appeals, arguing that the trial court erred by failing to award her retroactive alimony in 
accordance with her need during the pendency of the dissolution proceedings, contending that 
the temporary support award should have been in addition to the expenses of the marital home 
because the Husband was not paying those expenses as ordered. The trial court found that prior 
to the sale of the marital home, the Wife required an additional $2357 net after taxes to sustain 
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her lifestyle even after the Husband paid the monthly expenses for the marital home. 
Nevertheless, the court had awarded only $1200 per month in addition to those expenses—an 
amount the Wife contends does not meet her demonstrated need. The Second District Court of 
Appeal found: 
 1.  "[A]n award of retroactive alimony must be based on the receiving spouse's need for 
alimony and the paying spouse's ability to pay." 
 2.  "Need and ability to pay are determined based on the court's consideration of the 
factors listed in section 61.08(2), Florida Statutes (2011), including, inter alia, the duration of the 
marriage, the standard of living established during the marriage, the financial resources and 
earning capacity of each party, the tax treatment and consequences to both parties of the award, 
and '[a]ny other factor necessary to do equity and justice between the parties." 
 3.  "The trial court's award of alimony is subject to an abuse of discretion standard of 
review, and where the record does not contain substantial, competent evidence to support the 
trial court's findings regarding the amount of alimony awarded, the appellate court will reverse 
the award." 
 4.  "Here, contrary to the Wife's assertions, the Husband continued to pay the expenses of 
the marital home as ordered during the pendency of the proceedings and until the house was 
sold." 
 5.  "Moreover, the amended final judgment explicitly states that the court considered the 
factors outlined in section 61.08(2), including the Wife's earning capacity and history of holding 
jobs." 
 6.  "The record contains competent, substantial evidence supporting the court's factual 
and statutory analysis, and we find no abuse of discretion in the award of retroactive durational 
alimony." 
Persaud v. Persaud, 43 FLW D329 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


Fifth District 


TRIAL COURT ERRED IN PROVIDING THAT DURATIONAL ALIMONY AWARD 
WAS NON-MODIFIABLE. 
 
 The Former Husband appealed from a final judgment dissolving his marriage to the 
Former Wife. He argued that the trial court abused its discretion in awarding Former Wife 
alimony; the court failed to make the requisite findings in imposing a life insurance requirement; 
and the court abused its discretion in awarding Former Wife attorney's fees. 
 Consistent with its oral pronouncement at trial, the court ordered the Former Husband to 
pay non-modifiable durational alimony and made findings pursuant to section 61.08, Florida 
Statutes (2010). The court also ordered that the alimony arrearages be paid once the durational 
alimony obligation was paid in full. The court required the Former Husband to maintain a 
$70,000 life insurance policy to secure the alimony award. The court found that the Former Wife 
was entitled to attorney's fees, reserving on the amount. No order on the amount of attorney's 
fees appeared in the record on appeal. 
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 The Former Husband moved for rehearing. He argued that the trial court erred in ordering 
him to pay alimony by using his gross income rather than net income in calculating the award, 
ordering that alimony was non-modifiable, and failing to make the appropriate findings 
regarding arrearages. He also challenged the life insurance requirement, arguing that he was 
uninsurable and could not afford a policy. The court denied the Former Husband's motion 
without a hearing and this appeal followed. The Fifth District Court of Appeal found: 
 1.  "We affirm the final judgment except as it relates to certain aspects of the durational 
alimony award." 
 2.  "We affirm the imposition of alimony and find no abuse of discretion in the 
determination of arrearages." 
 3.  "However, section 61.08(7) specifically provides that durational alimony awards are 
modifiable." 
 4.  "Absent agreement between the parties or findings of exceptional circumstances, 
neither of which are implicated in this case, imposing a non-modifiable alimony requirement is 
error." 
 5.  "On remand, the court must strike the language in the alimony award that precludes 
the possibility of future modification." 
Brunsman v. Brunsman, 43 FLW D31 (Fla. 5th DCA 2018) 
 
TRIAL COURT ERRED IN DISMISSING FORMER WIFE'S PETITION TO MODIFY 
DURATION OF ALIMONY ON BASIS THAT COURT HAD NO JURISDICTION TO 
MODIFY DURATION OF ALIMONY. 
 
 The Former Wife appealed from the trial court's order dismissing her supplemental 
petition to modify the amount and duration of alimony to be paid by the Former Husband. The 
parties married in 1975, had two children together, and divorced in 2000. They entered into a 
Marital Settlement Agreement ("MSA") in 2000 that was incorporated into the final judgment 
dissolving their marriage. The MSA provided that the Former Husband would pay the Former 
Wife alimony of $2250 per month unless he became permanently disabled or retired after age 
sixty-two, in which case she would receive her share of the Former Husband's pension. The 
MSA provided for the Former Husband to cease alimony payments immediately upon the 
Former Wife's death, remarriage, or cohabitation. 
 In 2003, Former Wife petitioned to increase child support. The Former Husband counter-
petitioned to cease alimony payments based on the Former Wife's cohabitation. The parties 
entered into a Mediation Agreement ("MA") that provided for child support and modified the 
alimony payments. Under the MA, the Former Husband would continue paying alimony of 
$2250 per month until July 2006 when the monthly alimony payments would be reduced to 
$1800, and then would stop completely when the Former Wife reached the age of sixty-two. As 
part of the MA, the Former Husband agreed to waive his right to reduce or terminate alimony 
based on the Former Wife's cohabitation. The MA incorporated the MSA except as to the 
provisions amended by the MA. The trial court incorporated the MA into a final judgment of 
modification. 
 Two months before her sixty-second birthday, the Former Wife filed a supplemental 
petition to modify alimony, seeking to increase the monthly amount above $1800 and extend the 
duration beyond her birthday, as a result of a cancer diagnosis that required her to stop working, 
as well as the death of her paramour. She requested the trial court to recalculate the monthly 







  15 


payments based on the parties' current financial needs and abilities. She filed an amended 
petition several months after her sixty-second birthday. The amended petition contained the same 
requests but added a demand for attorney's fees. The Former Husband responded with a motion 
to dismiss, asserting that the trial court lacked jurisdiction to extend the duration of payments 
because the previously agreed upon time period for alimony payments had expired. 
 The trial court determined that it lacked subject matter jurisdiction, reasoning that Florida 
Statute 61.14, allows the court to confirm or change the amount of support but does not empower 
the court to change the duration. As an additional reason for dismissing her petition with 
prejudice, the trial court ruled that the Former Wife waived any right to extend alimony 
payments beyond her sixty-second birthday by entering into the MA. The Fifth District Court of 
Appeal agreed with Former Wife that the trial court had jurisdiction; and remanded for further 
proceedings, finding: 
 1.  "Whether a court has jurisdiction over a case is a question of law reviewed de novo." 
 2.  "A court has subject matter jurisdiction when it has the authority to hear and decide 
the case.'" 
 3.  "Section 61.14(1)(a) specifically grants circuit courts the authority to hear 
modification of alimony cases in the circuit in which the agreement was executed." 
 4.  "Here, the Final Judgment Dissolving Marriage and the Final Judgment of 
Modification were both executed in the Eighteenth Judicial Circuit Court, and Former Wife filed 
her supplemental petition with the same court." 
 5.  "Although the trial court stated in its order granting the motion to dismiss that 'there is 
no specific reservation of Subject Matter Jurisdiction to modify alimony,' such reservation is not 
required." 
 6.  "Because the statute grants the court the power to hear the case and because Former 
Wife filed the supplemental petition in the same court where the final judgments were executed, 
the trial court did have subject matter jurisdiction and erred in dismissing the petition based on a 
lack of subject matter jurisdiction." 
 7.  "The trial court also found that it lacked jurisdiction to entertain Former Wife's 
petition for modification because the agreed-upon time period for alimony had expired by the 
time of its ruling." 
 8.  "However, after awarding alimony, 'the court retains jurisdiction to enforce the award 
and to consider modification at any time during the period provided for support.'" 
 9.  "Although Former Wife waited until two months before her sixty-second birthday, her 
petition was filed during the alimony payment period, making it timely." 
 10.  "Although the payment period expired before the court ruled, we reverse and remand 
for further proceedings because the trial court had jurisdiction to entertain and rule on the 
petition." 
 11.  "The trial court ruled that section 61.14, Florida Statutes (2003), allows for a party to 
petition the court only for an increase or decrease in the amount of alimony upon a showing of 
changed circumstances or financial ability." 
 12.  "The court stated that it did not have jurisdiction to modify 'the duration of the 
alimony, simply the amount.' " 
 13.  "Although section 61.14 does not explicitly provide for an extension in the duration 
of an alimony award, courts have nevertheless done so." 
 14.  "When alimony is set by an agreement between parties, courts can, upon a showing 
of changed circumstances, modify the duration of agreed-upon alimony payments." 
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 15.  "The trial court pointed out that, until July 1, 2010, there was no statutory provision 
for durational alimony, which is essentially the form of support that these parties had agreed 
upon." 
 16.  "However, now that durational alimony is statutorily recognized, section 61.08(7), 
Florida Statutes (2011), allows for an extension on the length of an award upon a showing of 
exceptional circumstances as long as the award does not exceed the length of the marriage." 
 17.  "Thus, courts can extend alimony payments depending on the type of alimony and a 
proper showing of changed circumstances." 
 18.  "Former Wife argues that the court erred in finding that she waived the right to 
modify alimony when she agreed that the alimony payments would cease on her sixty-second 
birthday." 
 19.  In Florida, the statutory right to modification, unless specifically waived, is 
incorporated as a matter of law in any agreement or judgment providing for alimony.'" 
 20.  "The right to modify awarded alimony may be waived by either party, and this 
waiver may be implied; however, an implied waiver must be clear and unambiguous.'" 
 21.  "Here, the MA specifically states that the parties retained the right to modify the 
agreement according to Florida law." 
 22.  "Thus, it was error to dismiss Former Wife's petition for modification with prejudice 
at that stage of the proceedings." 
Ispass v. Ispass, 43 FLW D278 (Fla. 5th DCA 2018) 
 
 


C.  Bridge-the-Gap Alimony 


 
First District 


Third District 


Fourth District 


Fifth District 


D.  Rehabilitative Alimony 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
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E.  Temporary Alimony 


 
First District 


Second District 


TRIAL COURT DID NOT ABUSE DISCRETION IN ITS DETERMINATION OF 
AMOUNT OF RETROACTIVE DURATIONAL ALIMONY AWARD TO WIFE. 
 
 The Wife appealed from an amended final judgment of dissolution of marriage from the 
Husband. On appeal, the Wife argueed that the trial court erred by: (1) failing to award her 
adequate retroactive alimony; and (2) not considering the tax consequences of her durational 
alimony award. On cross-appeal, the Husband argued that the trial court erred by awarding the 
Wife any alimony at all.  
 After a fourteen-year marriage, the Husband filed for dissolution of marriage on October 
14, 2011. The parties initially stipulated to the entry of an order granting temporary relief to the 
Wife, under which the Husband was required to pay the normal marital expenses of the parties, 
including the household mortgage payments, electric, telephone, cable, and auto insurance. The 
parties also agreed that the Husband would pay the Wife an additional $1200 per month as 
temporary support. When the parties' marital home was sold, the court released the Husband of 
his obligation to pay the expenses for that home, but it increased the Wife's temporary support to 
$3500 per month effective July 2013. The parties later reached an agreement as to equitable 
distribution issues, leaving only the issues of alimony, child support, and attorney's fees for the 
trial court's determination. 
 In the amended final judgment, the court ordered the Husband to pay $3800 per month in 
alimony retroactively for the period of October 12, 2010, through July 31, 2013. The Wife 
appeals, arguing that the trial court erred by failing to award her retroactive alimony in 
accordance with her need during the pendency of the dissolution proceedings, contending that 
the temporary support award should have been in addition to the expenses of the marital home 
because the Husband was not paying those expenses as ordered. The trial court found that prior 
to the sale of the marital home, the Wife required an additional $2357 net after taxes to sustain 
her lifestyle even after the Husband paid the monthly expenses for the marital home. 
Nevertheless, the court had awarded only $1200 per month in addition to those expenses—an 
amount the Wife contends does not meet her demonstrated need. The Second District Court of 
Appeal found: 
 1.  "[A]n award of retroactive alimony must be based on the receiving spouse's need for 
alimony and the paying spouse's ability to pay." 
 2.  "Need and ability to pay are determined based on the court's consideration of the 
factors listed in section 61.08(2), Florida Statutes (2011), including, inter alia, the duration of the 
marriage, the standard of living established during the marriage, the financial resources and 
earning capacity of each party, the tax treatment and consequences to both parties of the award, 
and '[a]ny other factor necessary to do equity and justice between the parties." 
 3.  "The trial court's award of alimony is subject to an abuse of discretion standard of 
review, and where the record does not contain substantial, competent evidence to support the 
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trial court's findings regarding the amount of alimony awarded, the appellate court will reverse 
the award." 
 4.  "Here, contrary to the Wife's assertions, the Husband continued to pay the expenses of 
the marital home as ordered during the pendency of the proceedings and until the house was 
sold." 
 5.  "Moreover, the amended final judgment explicitly states that the court considered the 
factors outlined in section 61.08(2), including the Wife's earning capacity and history of holding 
jobs." 
 6.  "The record contains competent, substantial evidence supporting the court's factual 
and statutory analysis, and we find no abuse of discretion in the award of retroactive durational 
alimony." 
Persaud v. Persaud, 43 FLW D329 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


Fifth District 


F.  Lump Sum Alimony 


  
First District 


Second District 
 


Third District 
 


Fourth District 


Fifth District 


G.  Enforcement 


  
First District 


Second District 


Third District 


Fourth District 


Fifth District 
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H.  Security/Insurance 


 
First District 


 TRIAL COURT ERRED IN ORDERING FORMER HUSBAND TO SECURE 
ALIMONY WITH LIFE INSURANCE WITHOUT FINDINGS REGARDING 
AVAILABILITY AND COST OF INSURANCE, FORMER HUSBAND'S ABILITY TO 
PAY, AND SPECIAL CIRCUMSTANCES THAT WARRANT SECURITY 
 
 The Former Husband appealed from a final judgment of dissolution of marriage and an 
order awarding attorney's fees. On appeal, the Former Husband argued that the alimony award 
should be reversed because the court failed to make adequate findings regarding the need for 
alimony. The First District Court of Appeal agreed finding: 
 1.  "In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance." 
 2.  "After making an initial determination that alimony should be awarded the court must 
then consider the factors enumerated in §61.08(2) before determining the type and amount of 
alimony to award." 
 3.  "The financial needs of one spouse and the ability of the other spouse to pay are the 
primary factors for the trial court to consider," and "[a] lack of adequate findings hampers 
meaningful appellate review."  
 4.  "Thus, this Court will reverse when 'the final judgment does not reveal how the trial 
court arrived at the sum of' alimony it awarded, particularly when the evidence is conflicting." 
 5.  "In this instance, we do not know how the trial court arrived at the alimony figure." 
 6.  "That is, the final judgment 'lacks clear findings as to how it reached the alimony 
award." 
 7.  "For instance, although the court made findings regarding the parties' incomes, we see 
no findings about Ms. Burnett's monthly living expenses, which Mr. Burnett vigorously 
contested." 
 8.  "Without more, we cannot determine how the trial court arrived at the sum of $5,000 
per month in alimony, or whether that figure is appropriate." 
 9.  "Second, pursuant to section 61.08(3), Florida Statutes, the trial court ordered 
Mr. Burnett to secure the alimony award with $500,000 in life insurance." 
 10.  "However, '[i]n order to support the life insurance requirement, the trial court must 
make specific evidentiary findings as to the availability and cost of insurance, the obligor's 
ability to pay, and the special circumstances that warrant such security.'"  
 11.  "The trial court did not make these findings." 
 12.  "Thus, we agree with Mr. Burnett that the life insurance requirement also must be 
reversed so that necessary findings can be made." 
Burnett v. Burnett, 43 FLW D288 (Fla. 1st DCA 2018) 
 


Second District 


Third District 
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Fourth District 
 


Fifth District 


TRIAL COURT ERRED IN REQUIRING HUSBAND TO SECURE ALIMONY AWARD 
WITH LIFE INSURANCE WITHOUT SPECIFIC FINDINGS JUSTIFYING THIS 
REQUIREMENT. 
 
 The Former Husband appealed from a final judgment dissolving his marriage to the 
Former Wife. He argued that the trial court abused its discretion in awarding Former Wife 
alimony; the court failed to make the requisite findings in imposing a life insurance requirement; 
and the court abused its discretion in awarding Former Wife attorney's fees. 
 Consistent with its oral pronouncement at trial, the court ordered the Former Husband to 
pay non-modifiable durational alimony and made findings pursuant to section 61.08, Florida 
Statutes (2010). The court also ordered that the alimony arrearages be paid once the durational 
alimony obligation was paid in full. The court required the Former Husband to maintain a 
$70,000 life insurance policy to secure the alimony award. The court found that the Former Wife 
was entitled to attorney's fees, reserving on the amount. No order on the amount of attorney's 
fees appeared in the record on appeal. 
 1.  "We also reverse the portion of the final judgment ordering Former Husband to secure 
the alimony award with life insurance." 
 2.  "Section 61.08(3), Florida Statutes (2010), governs imposition of a life insurance 
policy as security for alimony:  'To the extent necessary to protect an award of alimony, the court 
may order any party who is ordered to pay alimony to purchase or maintain a life insurance 
policy or a bond, or to otherwise secure such alimony award with any other assets which may be 
suitable for that purpose.'" 
 3.  "The record evidence must support the insurance requirement, and the trial court must 
make findings as to the cost of insurance, the amount being required, and any special 
circumstances justifying the need for a former spouse to maintain the policy." 
 4.  "Besides Former Wife's request in her initial dissolution petition, the record lacks any 
testimony or evidence regarding the cost of an insurance policy or any special circumstances 
justifying its imposition." 
 5.  "Therefore, we reverse the requirement that Former Husband maintain an insurance 
policy to secure the payment of alimony." 
 6.  "On remand, the trial court shall either make specific findings justifying its imposition 
or strike the benefit from the final judgment." 
Brunsman v. Brunsman, 43 FLW D31 (Fla. 5th DCA 2018) 
 


I.  Modification 


 
First District 


Second District 
 


Third District 
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Fourth District 
 


Fifth District 


TRIAL COURT ERRED IN DISMISSING FORMER WIFE'S PETITION TO MODIFY 
DURATION OF ALIMONY ON BASIS THAT COURT HAD NO JURISDICTION TO 
MODIFY DURATION OF ALIMONY. 
 
 The Former Wife appealed from the trial court's order dismissing her supplemental 
petition to modify the amount and duration of alimony to be paid by the Former Husband. The 
parties married in 1975, had two children together, and divorced in 2000. They entered into a 
Marital Settlement Agreement ("MSA") in 2000 that was incorporated into the final judgment 
dissolving their marriage. The MSA provided that the Former Husband would pay the Former 
Wife alimony of $2250 per month unless he became permanently disabled or retired after age 
sixty-two, in which case she would receive her share of the Former Husband's pension. The 
MSA provided for the Former Husband to cease alimony payments immediately upon the 
Former Wife's death, remarriage, or cohabitation. 
 In 2003, Former Wife petitioned to increase child support. The Former Husband counter-
petitioned to cease alimony payments based on the Former Wife's cohabitation. The parties 
entered into a Mediation Agreement ("MA") that provided for child support and modified the 
alimony payments. Under the MA, the Former Husband would continue paying alimony of 
$2250 per month until July 2006 when the monthly alimony payments would be reduced to 
$1800, and then would stop completely when the Former Wife reached the age of sixty-two. As 
part of the MA, the Former Husband agreed to waive his right to reduce or terminate alimony 
based on the Former Wife's cohabitation. The MA incorporated the MSA except as to the 
provisions amended by the MA. The trial court incorporated the MA into a final judgment of 
modification. 
 Two months before her sixty-second birthday, the Former Wife filed a supplemental 
petition to modify alimony, seeking to increase the monthly amount above $1800 and extend the 
duration beyond her birthday, as a result of a cancer diagnosis that required her to stop working, 
as well as the death of her paramour. She requested the trial court to recalculate the monthly 
payments based on the parties' current financial needs and abilities. She filed an amended 
petition several months after her sixty-second birthday. The amended petition contained the same 
requests but added a demand for attorney's fees. The Former Husband responded with a motion 
to dismiss, asserting that the trial court lacked jurisdiction to extend the duration of payments 
because the previously agreed upon time period for alimony payments had expired. 
 The trial court determined that it lacked subject matter jurisdiction, reasoning that Florida 
Statute 61.14, allows the court to confirm or change the amount of support but does not empower 
the court to change the duration. As an additional reason for dismissing her petition with 
prejudice, the trial court ruled that the Former Wife waived any right to extend alimony 
payments beyond her sixty-second birthday by entering into the MA. The Fifth District Court of 
Appeal agreed with Former Wife that the trial court had jurisdiction; and remanded for further 
proceedings, finding: 
 1.  "Whether a court has jurisdiction over a case is a question of law reviewed de novo." 
 2.  "A court has subject matter jurisdiction when it has the authority to hear and decide 
the case.'" 
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 3.  "Section 61.14(1)(a) specifically grants circuit courts the authority to hear 
modification of alimony cases in the circuit in which the agreement was executed." 
 4.  "Here, the Final Judgment Dissolving Marriage and the Final Judgment of 
Modification were both executed in the Eighteenth Judicial Circuit Court, and Former Wife filed 
her supplemental petition with the same court." 
 5.  "Although the trial court stated in its order granting the motion to dismiss that 'there is 
no specific reservation of Subject Matter Jurisdiction to modify alimony,' such reservation is not 
required." 
 6.  "Because the statute grants the court the power to hear the case and because Former 
Wife filed the supplemental petition in the same court where the final judgments were executed, 
the trial court did have subject matter jurisdiction and erred in dismissing the petition based on a 
lack of subject matter jurisdiction." 
 7.  "The trial court also found that it lacked jurisdiction to entertain Former Wife's 
petition for modification because the agreed-upon time period for alimony had expired by the 
time of its ruling." 
 8.  "However, after awarding alimony, 'the court retains jurisdiction to enforce the award 
and to consider modification at any time during the period provided for support.'" 
 9.  "Although Former Wife waited until two months before her sixty-second birthday, her 
petition was filed during the alimony payment period, making it timely." 
 10.  "Although the payment period expired before the court ruled, we reverse and remand 
for further proceedings because the trial court had jurisdiction to entertain and rule on the 
petition." 
 11.  "The trial court ruled that section 61.14, Florida Statutes (2003), allows for a party to 
petition the court only for an increase or decrease in the amount of alimony upon a showing of 
changed circumstances or financial ability." 
 12.  "The court stated that it did not have jurisdiction to modify 'the duration of the 
alimony, simply the amount.' " 
 13.  "Although section 61.14 does not explicitly provide for an extension in the duration 
of an alimony award, courts have nevertheless done so." 
 14.  "When alimony is set by an agreement between parties, courts can, upon a showing 
of changed circumstances, modify the duration of agreed-upon alimony payments." 
 15.  "The trial court pointed out that, until July 1, 2010, there was no statutory provision 
for durational alimony, which is essentially the form of support that these parties had agreed 
upon." 
 16.  "However, now that durational alimony is statutorily recognized, section 61.08(7), 
Florida Statutes (2011), allows for an extension on the length of an award upon a showing of 
exceptional circumstances as long as the award does not exceed the length of the marriage." 
 17.  "Thus, courts can extend alimony payments depending on the type of alimony and a 
proper showing of changed circumstances." 
 18.  "Former Wife argues that the court erred in finding that she waived the right to 
modify alimony when she agreed that the alimony payments would cease on her sixty-second 
birthday." 
 19.  In Florida, the statutory right to modification, unless specifically waived, is 
incorporated as a matter of law in any agreement or judgment providing for alimony.'" 
 20.  "The right to modify awarded alimony may be waived by either party, and this 
waiver may be implied; however, an implied waiver must be clear and unambiguous.'" 
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 21.  "Here, the MA specifically states that the parties retained the right to modify the 
agreement according to Florida law." 
 22.  "Thus, it was error to dismiss Former Wife's petition for modification with prejudice 
at that stage of the proceedings." 
Ispass v. Ispass, 43 FLW D278 (Fla. 5th DCA 2018) 
 


J.  Supportive Relationships 


 
First District 


Second District 
 


Third District 
 


Fourth District 


TRIAL COURT ERRED IN DENYING AWARD OF ALIMONY TO FORMER WIFE 
ON THE BASIS THAT SHE WAS IN A SUPPORTIVE RELATIONSHIP. 
 
 The Former Wife appealed from the trial court's final judgment of dissolution of 
marriage, alleging that the trial court erred by failing to award alimony and in determining school 
designation.  The Former Wife and the Former Husband were married for twenty years before 
separating. They had one minor child at the time the court entered the final judgment. During the 
marriage, the Former Wife was the primary caretaker of the parties' children and usually worked 
in customer service at night and on weekends, earning $10,000–$15,000 per year. The Former 
Wife worked these hours because the Former Husband wanted her to be at home with their three 
children. She has a college degree, but testified she would need retraining, as her teaching 
certification was no longer valid. The Former Wife is hearing impaired, has permanent arthritis, 
and was, at the time of trial, on medication for a broken ankle, which required a plate and seven 
screws. She is also a three-time cancer survivor and has herniated discs that are fused as a result 
of a bike accident. 
 The Former Husband is the regional branch manager of a library in Lake County. From 
2009 until September 2012, he earned $75,400 annually, but since October 1, 2012, he has been 
earning $71,635 annually. The Former Husband testified that the Former Wife moved out of the 
marital home and into a rental residence with her new boyfriend because it was cheaper to live 
with him. The Former Wife confirmed that she moved out of the marital home in July 2012, 
explaining that after she broke her ankle, she could no longer afford to take care of the marital 
home or herself. However, she denied that she was in a supportive relationship with her 
boyfriend. She admitted that she leases a two-bedroom ($1,145 per month) house with her 
boyfriend, but indicated she owes him back rent that she was unable to pay due to her injury. She 
also testified that she pays her own car insurance, gas, and for her son's clothing, along with the 
water and phone bills, groceries, and pool maintenance. She pays the electric bill, which is in the 
boyfriend's name, in exchange for the boyfriend covering her part of the rent. The former wife 
and her boyfriend have no joint bank accounts, own no joint real or personal property, and have 
no joint investments. 
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 In its final judgment, the trial court found that the Former Wife had the need for alimony 
and the Former Husband had the ability to pay alimony. However, it refused to award alimony 
because the former "wife has changed the nature of the request for alimony by entering into a 
'supportive relationship' since separation." The Former Wife challenged the trial court's refusal to 
award her ongoing alimony because she was in a supportive relationship. 
 1.  "The evidence was undisputed that at the time of the final hearing, the former husband 
was earning $71,000 annually, while the former wife's income was much lower—between 
$10,000 and $15,000 annually." 
 2.  "And, although the trial court found that the former wife has 'two college degrees, 
skills and reasonably good health,' it failed to impute any income to her." 
 3.  "The evidence was also undisputed that the parties had been married for twenty 
years." 
 4.  "A parties' twenty-year marriage is considered 'long-term,' raising a rebuttable 
presumption of entitlement to permanent alimony." 
 5.  "However, the trial court's final judgment does not mention the long-term marriage 
presumption." 
 6.  "A review of a trial court's decision under section 61.08, Florida's alimony statute, is a 
mixed question of law and fact that requires a mixed standard of review." 
 7.  "We conclude it was not error for the trial court to consider the former wife's allegedly 
supportive relationship because section 61.08(2)(j), Florida Statutes (2015), permits the trial 
court to consider '[a]ny other factor necessary to do equity and justice between the parties' when 
determining a proper award of alimony, and that consideration is dependent upon the 
circumstances of each particular case." 
 8.  "However, the trial court was required to make findings regarding the factors outlined 
in section 61.08(2) before concluding that the former wife was not entitled to alimony." 
 9.  "A supportive relationship is a relationship that 'takes the financial place of a marriage 
and necessarily decreases the need of the obligee.'" 
 10.  "Such support is equivalent to a marriage and allows a reduction in alimony." 
 11.  "However, financial support alone does not define a supportive relationship…. 
Instead, the length and nature of the live-in relationship are also significant factors for the trial 
court to consider." 
 12.  "Only those relationships that are substantially equivalent to a remarriage warrant a 
reduction of alimony." 
 13.  "Thus, if the court decides that a supportive relationship exists, it has the discretion 
to reduce or eliminate the alimony obligation under section 61.08(2)." 
 14.  "But this should be done with caution and only when the supportive relationship is 
equivalent to a marriage." 
 15.  "In the instant case, the trial court did not make any findings regarding the nature and 
extent of the former wife's supportive relationship, or how that relationship diminished her need, 
permanently, for alimony." 
 16.  "On remand, if the trial court determines that the former wife is in a supportive 
relationship, it must determine how, and to what extent, that relationship mitigates the former 
wife's need for alimony." 
Bruce v. Bruce, 43 FLW D284 (Fla. 5th DCA 2018) 
 


Fifth District 
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K.  Amount 


  
First District 


Second District 


TRIAL COURT ABUSED ITS DISCRETION IN AWARDING FORMER WIFE 
PERMANENT ALIMONY IN ABSENCE OF COMPETENT SUBSTANTIAL 
EVIDENCE SUPPORTING THE DETERMINATION THAT FORMER HUSBAND HAD 
ABILITY TO PAY. 
 
 The Former Husband challenged the final judgment dissolving his marriage to the Former 
Wife. The Former Husband argued that the trial court erred with regard to the awards of 
permanent and retroactive alimony. 
 1.  The trial court's award of alimony is subject to an abuse of discretion standard of 
review, and where the record does not contain substantial, competent evidence to support the 
trial court's findings regarding the amount of alimony awarded, the appellate court will reverse 
the award." 
 2.  "In a long-term marriage such as the one in this case, 'there is an initial presumption in 
favor of an award of permanent alimony." 
 3.  "Specific findings of fact must be included in the final judgment to support the trial 
court's alimony determination, and the primary factors to be considered in making such a 
determination are the financial needs of one party and the ability of the other party to pay." 
 4.  "The ability to pay alimony must be based on the party's net income.'" 
 5.  "The former wife is disabled and 'has reached her maximum earning potential'; the 
trial court found that the former wife's income consists solely of her social security disability 
benefits in the gross amount of $975.90 per month." 
 6.  "The court further found that the former husband is capable of earning $7927 per 
month based on the fact that during the course of the fourteen-month litigation, $110,980 was 
deposited into his checking account from ABC." 
 7.  "Based on those findings, the court concluded that the former wife has a need for 
alimony and the former husband has the ability to pay alimony." 
 8.  "The court ordered the former husband to pay the former wife $2500 per month in 
permanent alimony." 
 9.  "While the court did make some findings regarding the financial resources of the 
parties, those findings are not supported by competent substantial evidence." 
 10.  "Further, the permanent alimony award was apparently based on gross rather than net 
incomes, and it appears that the court failed to take into account the parties' monthly expenses." 
 11.  "The former wife testified that she receives $1014 per month from social security." 
 12.  "In addition, she testified that she also receives $459 every two weeks for workers' 
compensation." 
 13.  "The only change to her income since she filed her financial affidavit in June 2016 is 
that she now receives approximately $75 more per month for workers' compensation." 
 14.  "Based on these figures, the former wife's gross monthly income is actually 
$2008.50, significantly more than identified by the court." 
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 15.  "According to her financial affidavit, the former wife's monthly expenses total almost 
$4500." 
 16.  "The former husband testified that his 'monthly income [from ABC] is around 
$2960.' " 
 17.  "His most recent financial affidavit, which was admitted into evidence, indicates that 
his gross monthly income is $2916." 
 18.  "Because his monthly expenses greatly exceed his monthly income, he finances his 
monthly deficit by taking loans against his ABC stock as evinced by promissory notes discussed 
previously with regard to the equitable distribution." 
 19.  "The former husband admitted into evidence a letter dated September 4, 2015, signed 
by Dr. Bernard Kasten, chairman of the board, which provides as follows: This is concerning the 
source of income for Antonio B. Soria for 2013, 2014 and 2015. There was a minimal net 
income from Advanced Biomedical Concepts LLC to Antonio B. Soria in 2014 for 2500.00 per 
month. The company gives loans to Antonio B. Soria based on outside investment to supplement 
his income while the company is in start up phase." 
 20.  "Attached to the letter were copies of three checks in the amount of $2500 made out 
to the former husband." 
 21.  "Though only these three checks were admitted into evidence, the former husband 
testified that '[e]very time there's 2500 that goes into [his] account, it's a loan.' " 
 22.  "The former husband explained that he receives around $7000 per month from ABC, 
with approximately $3000 representing his actual salary and the remaining amount, varying 
between $3000 and $5000 per month, representing the loans he takes from ABC to cover his 
monthly deficit of approximately $5000." 
 23.  "The total amount received by the former husband from ABC in the fourteen months 
leading up to the trial was $110,980, or $7927 per month." 
 24.  "Based on the court's finding that the former husband is capable of earning $7927, it 
appears that the trial court imputed this amount in income to the former husband." 
 25.  "A court may impute income if a party is earning less than he could, based on a 
showing that he has the capability of earning more by the use of his best efforts.'" 
 26.  "But '[t]he imputation of income must be based "on appropriate findings concerning 
the basis for imputing income and the amount imputed."  
 27.  "Here the trial court failed to make the necessary findings to support its apparent 
imputation of income to the former husband and thus our review of the matter is hampered." 
 28.  "And even if it is appropriate to impute income to the former husband, the court must 
still calculate the former husband's ability to pay alimony based on his net income—just as the 
court must with regard to the former wife's need for alimony." 
 29.  "The court made no findings regarding the tax consequences of the additional sums 
of money loaned to the former husband by ABC." 
 30.  "Furthermore, even if a net monthly income in the amount of $7927 is supported by 
the evidence, this amount only exceeds the former husband's monthly expenses by about $470." 
 31.  "The court did not address the former husband's claimed expenses—or the former 
wife's, for that matter—and thus did not find any to be unreasonable or nonexistent." 
 32.  "Therefore, it remains unclear how the court determined that the former husband had 
the ability to pay $2500 per month in alimony." 
 33.  "Based on the facts and findings before us, the alimony award is clearly excessive." 
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 34.  "Despite the fact that the former wife has a need for alimony, the trial court abused 
its discretion in awarding alimony where there is no competent substantial evidence to support 
the determination that the former husband has the ability to pay." 
Soria v. Soria, 43 FLW D293 (Fla. 2d DCA 2018) 


Third District 


Fourth District 


Fifth District 
 


TRIAL COURT ERRED IN USING GROSS RATHER THAN NET INCOME IN 
DETERMINING APPROPRIATE AMOUNT OF ALIMONY AWARD. 
 
 The Former Husband appealed from a final judgment dissolving his marriage to the 
Former Wife. He argued that the trial court abused its discretion in awarding Former Wife 
alimony; the court failed to make the requisite findings in imposing a life insurance requirement; 
and the court abused its discretion in awarding Former Wife attorney's fees. 
 Consistent with its oral pronouncement at trial, the court ordered the Former Husband to 
pay non-modifiable durational alimony and made findings pursuant to section 61.08, Florida 
Statutes (2010). The court also ordered that the alimony arrearages be paid once the durational 
alimony obligation was paid in full. The court required the Former Husband to maintain a 
$70,000 life insurance policy to secure the alimony award. The court found that the Former Wife 
was entitled to attorney's fees, reserving on the amount. No order on the amount of attorney's 
fees appeared in the record on appeal. 
 The Former Husband moved for rehearing. He argued that the trial court erred in ordering 
him to pay alimony by using his gross income rather than net income in calculating the award, 
ordering that alimony was non-modifiable, and failing to make the appropriate findings 
regarding arrearages. He also challenged the life insurance requirement, arguing that he was 
uninsurable and could not afford a policy. The court denied the Former Husband's motion 
without a hearing and this appeal followed. The Fifth District Court of Appeal found:   
 1.  "Former Husband also correctly notes that the trial court utilized gross rather than net 
income in determining the appropriate amount of the award. See, e.g., Brady v. Brady, 229 So.3d 
892, 2017 WL 5180738, at *1 (Fla. 5th DCA 2017) ('[T]he trial court erred in basing the alimony 
award on the parties' respective gross incomes and not their net incomes.'); see also Topel v. 
Topel, 152 So.3d 863 (Fla. 5th DCA 2014) (reversing alimony award in part because trial court 
erred in using gross income instead of net income); Clore v. Clore, 115 So.3d 1100 (Fla. 5th 
DCA 2013) (vacating alimony award and remanding for redetermination of husband's income 
based on net rather than gross figures)." 
 2.  "We reverse and remand for the court to make the relevant findings as to the parties' 
net incomes and to use those figures in recalculating the amount of the durational alimony 
award." 
Brunsman v. Brunsman, 43 FLW D31 (Fla. 5th DCA 2018) 
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L.  Imputed Income 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 


 


M.  Miscellaneous 


  
First District 


TRIAL COURT ERRED IN AWARDING FORMER WIFE PERMANENT PERIODIC 
ALIMONY WITHOUT ADEQUATE FINDINGS REGARDING HER NEED FOR 
ALIMONY AND WITHOUT CLEAR FINDINGS AS TO HOW COURT REACHED 
ALIMONY AWARD. 
 
 The Former Husband appealed from a final judgment of dissolution of marriage and an 
order awarding attorney's fees. On appeal, the Former Husband argued that the alimony award 
should be reversed because the court failed to make adequate findings regarding the need for 
alimony. The First District Court of Appeal agreed finding: 
 1.  "In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance." 
 2.  "After making an initial determination that alimony should be awarded the court must 
then consider the factors enumerated in §61.08(2) before determining the type and amount of 
alimony to award." 
 3.  "The financial needs of one spouse and the ability of the other spouse to pay are the 
primary factors for the trial court to consider," and "[a] lack of adequate findings hampers 
meaningful appellate review."  
 4.  "Thus, this Court will reverse when 'the final judgment does not reveal how the trial 
court arrived at the sum of' alimony it awarded, particularly when the evidence is conflicting." 
 5.  "In this instance, we do not know how the trial court arrived at the alimony figure." 
 6.  "That is, the final judgment 'lacks clear findings as to how it reached the alimony 
award." 
 7.  "For instance, although the court made findings regarding the parties' incomes, we see 
no findings about Ms. Burnett's monthly living expenses, which Mr. Burnett vigorously 
contested." 
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 8.  "Without more, we cannot determine how the trial court arrived at the sum of $5,000 
per month in alimony, or whether that figure is appropriate." 
 9.  "Second, pursuant to section 61.08(3), Florida Statutes, the trial court ordered 
Mr. Burnett to secure the alimony award with $500,000 in life insurance." 
 10.  "However, '[i]n order to support the life insurance requirement, the trial court must 
make specific evidentiary findings as to the availability and cost of insurance, the obligor's 
ability to pay, and the special circumstances that warrant such security.'"  
 11.  "The trial court did not make these findings." 
 12.  "Thus, we agree with Mr. Burnett that the life insurance requirement also must be 
reversed so that necessary findings can be made." 
Burnett v. Burnett, 43 FLW D288 (Fla. 1st DCA 2018) 


 
Second District 


TRIAL COURT ABUSED ITS DISCRETION IN AWARDING RETROACTIVE 
ALIMONY FOR PERIOD BETWEEN DATE DISSOLUTION PETITION WAS FILED 
AND DATE OF TRIAL WITHOUT MAKING REQUISITE FINDINGS. 
 
 The Former Husband challenged the final judgment dissolving his marriage to the Former 
Wife. The Former Husband argued that the trial court erred with regard to the awards of 
permanent and retroactive alimony. 
 1.  The trial court's award of alimony is subject to an abuse of discretion standard of 
review, and where the record does not contain substantial, competent evidence to support the 
trial court's findings regarding the amount of alimony awarded, the appellate court will reverse 
the award." 
 2.  "In a long-term marriage such as the one in this case, 'there is an initial presumption in 
favor of an award of permanent alimony." 
 3.  "Specific findings of fact must be included in the final judgment to support the trial 
court's alimony determination, and the primary factors to be considered in making such a 
determination are the financial needs of one party and the ability of the other party to pay." 
 4.  "The ability to pay alimony must be based on the party's net income.'" 
 5.  "The former wife is disabled and 'has reached her maximum earning potential'; the 
trial court found that the former wife's income consists solely of her social security disability 
benefits in the gross amount of $975.90 per month." 
 6.  "The court further found that the former husband is capable of earning $7927 per 
month based on the fact that during the course of the fourteen-month litigation, $110,980 was 
deposited into his checking account from ABC." 
 7.  "Based on those findings, the court concluded that the former wife has a need for 
alimony and the former husband has the ability to pay alimony." 
 8.  "The court ordered the former husband to pay the former wife $2500 per month in 
permanent alimony." 
 9.  "While the court did make some findings regarding the financial resources of the 
parties, those findings are not supported by competent substantial evidence." 
 10.  "Further, the permanent alimony award was apparently based on gross rather than net 
incomes, and it appears that the court failed to take into account the parties' monthly expenses." 
 11.  "The former wife testified that she receives $1014 per month from social security." 
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 12.  "In addition, she testified that she also receives $459 every two weeks for workers' 
compensation." 
 13.  "The only change to her income since she filed her financial affidavit in June 2016 is 
that she now receives approximately $75 more per month for workers' compensation." 
 14.  "Based on these figures, the former wife's gross monthly income is actually 
$2008.50, significantly more than identified by the court." 
 15.  "According to her financial affidavit, the former wife's monthly expenses total almost 
$4500." 
 16.  "The former husband testified that his 'monthly income [from ABC] is around 
$2960.' " 
 17.  "His most recent financial affidavit, which was admitted into evidence, indicates that 
his gross monthly income is $2916." 
 18.  "Because his monthly expenses greatly exceed his monthly income, he finances his 
monthly deficit by taking loans against his ABC stock as evinced by promissory notes discussed 
previously with regard to the equitable distribution." 
 19.  "The former husband admitted into evidence a letter dated September 4, 2015, signed 
by Dr. Bernard Kasten, chairman of the board, which provides as follows: This is concerning the 
source of income for Antonio B. Soria for 2013, 2014 and 2015. There was a minimal net 
income from Advanced Biomedical Concepts LLC to Antonio B. Soria in 2014 for 2500.00 per 
month. The company gives loans to Antonio B. Soria based on outside investment to supplement 
his income while the company is in start up phase." 
 20.  "Attached to the letter were copies of three checks in the amount of $2500 made out 
to the former husband." 
 21.  "Though only these three checks were admitted into evidence, the former husband 
testified that '[e]very time there's 2500 that goes into [his] account, it's a loan.' " 
 22.  "The former husband explained that he receives around $7000 per month from ABC, 
with approximately $3000 representing his actual salary and the remaining amount, varying 
between $3000 and $5000 per month, representing the loans he takes from ABC to cover his 
monthly deficit of approximately $5000." 
 23.  "The total amount received by the former husband from ABC in the fourteen months 
leading up to the trial was $110,980, or $7927 per month." 
 24.  "Based on the court's finding that the former husband is capable of earning $7927, it 
appears that the trial court imputed this amount in income to the former husband." 
 25.  "A court may impute income if a party is earning less than he could, based on a 
showing that he has the capability of earning more by the use of his best efforts.'" 
 26.  "But '[t]he imputation of income must be based "on appropriate findings concerning 
the basis for imputing income and the amount imputed."  
 27.  "Here the trial court failed to make the necessary findings to support its apparent 
imputation of income to the former husband and thus our review of the matter is hampered." 
 28.  "And even if it is appropriate to impute income to the former husband, the court must 
still calculate the former husband's ability to pay alimony based on his net income—just as the 
court must with regard to the former wife's need for alimony." 
 29.  "The court made no findings regarding the tax consequences of the additional sums 
of money loaned to the former husband by ABC." 
 30.  "Furthermore, even if a net monthly income in the amount of $7927 is supported by 
the evidence, this amount only exceeds the former husband's monthly expenses by about $470." 
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 31.  "The court did not address the former husband's claimed expenses—or the former 
wife's, for that matter—and thus did not find any to be unreasonable or nonexistent." 
 32.  "Therefore, it remains unclear how the court determined that the former husband had 
the ability to pay $2500 per month in alimony." 
 33.  "Based on the facts and findings before us, the alimony award is clearly excessive." 
 34.  "Despite the fact that the former wife has a need for alimony, the trial court abused 
its discretion in awarding alimony where there is no competent substantial evidence to support 
the determination that the former husband has the ability to pay." 
 35.  "Many of the same issues identified with regard to the permanent alimony award are 
present in the award of retroactive alimony in the amount $76,500, the amount allegedly owed 
by the former husband for the thirty-month period between the date the dissolution petition was 
filed and the date of the trial." 
 36.  "The former husband was ordered to make payments toward this award in the 
amount of $750 per month." 
 37.  "A trial court may award retroactive alimony when appropriate," but an award of 
retroactive alimony must be based on the receiving spouse's need for alimony and the paying 
spouse's ability to pay." 
 38.  "Here 'the trial court made no findings concerning the parties' incomes during the 
relevant [thirty-one month] period as required by section 61.08, nor did it make any specific 
findings supporting its conclusion that the [former husband] had the ability to pay.'" 
 39.  "If on remand the court should again determine that it is appropriate to award the 
former wife permanent and retroactive alimony, such determinations shall be supported by the 
requisite findings and evidence." 
Soria v. Soria, 43 FLW D293 (Fla. 2d DCA 2018) 


TRIAL COURT ERRED IN DETERMINING AMOUNT OF PROSPECTIVE 
DURATIONAL ALIMONY AWARD WITHOUT CONSIDERING TAX 
CONSEQUENCES. 
 
 The Wife appealed from an amended final judgment of dissolution of marriage from the 
Husband. On appeal, the Wife argueed that the trial court erred by: (1) failing to award her 
adequate retroactive alimony; and (2) not considering the tax consequences of her durational 
alimony award. On cross-appeal, the Husband argued that the trial court erred by awarding the 
Wife any alimony at all.  
 After a fourteen-year marriage, the Husband filed for dissolution of marriage on October 
14, 2011. The parties initially stipulated to the entry of an order granting temporary relief to the 
Wife, under which the Husband was required to pay the normal marital expenses of the parties, 
including the household mortgage payments, electric, telephone, cable, and auto insurance. The 
parties also agreed that the Husband would pay the Wife an additional $1200 per month as 
temporary support. When the parties' marital home was sold, the court released the Husband of 
his obligation to pay the expenses for that home, but it increased the Wife's temporary support to 
$3500 per month effective July 2013. The parties later reached an agreement as to equitable 
distribution issues, leaving only the issues of alimony, child support, and attorney's fees for the 
trial court's determination. 
 In the amended final judgment, the court ordered the Husband to pay $3800 per month in 
alimony retroactively for the period of October 12, 2010, through July 31, 2013. The Wife 
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appeals, arguing that the trial court erred by failing to award her retroactive alimony in 
accordance with her need during the pendency of the dissolution proceedings, contending that 
the temporary support award should have been in addition to the expenses of the marital home 
because the Husband was not paying those expenses as ordered. The trial court found that prior 
to the sale of the marital home, the Wife required an additional $2357 net after taxes to sustain 
her lifestyle even after the Husband paid the monthly expenses for the marital home. 
Nevertheless, the court had awarded only $1200 per month in addition to those expenses—an 
amount the Wife contends does not meet her demonstrated need. The Second District Court of 
Appeal found: 
 1.  "We reject the Husband's argument without further comment." 
 2.  "However, because we agree with the Wife that the amended final judgment does not 
show that the court considered the tax consequences of its alimony award, we reverse the award 
and remand for reconsideration." 
 3.  "In considering the durational alimony award, the trial court found that the Wife had a 
need of $5630 per month, and it imputed income to her of $2083 per month based on her history 
of holding sporadic, low-paying jobs." 
 4.  "Using those figures, the court found that the Wife had a need for alimony of $3800 
per month." 
 5.  "The amended final judgment indicates that the alimony awarded would be taxable to 
the Wife and deductible by the Husband." 
 6.  "However, neither party disputes that the tax consequences of the alimony award to 
the Wife are as follows: $926.36 on $5057 monthly gross income for 2011 and $1195.07 on 
$5880 monthly gross income for 2012 and 2013." 
 7.  "As is clear from these figures, the Wife will actually receive net income significantly 
less than her demonstrated need of $5630 per month." 
 8.  "And these figures form the basis for her claim that the durational alimony awarded is 
inadequate." 
 9.  "Section 61.08(2)(h) specifically requires that '[i]n determining whether to award 
alimony ... the court shall consider ... [t]he tax treatment and consequences to both parties of any 
alimony award, including the designation of all or a portion of the payment as a nontaxable, 
nondeductible payment.' " 
 10.  "Further, '[a]n award of alimony must be based on the income that is available to the 
party, i.e., the party's net monthly income.'" 
 11.  "When '[an] award does not provide for the Wife's needs as they were established 
during the marriage despite the Husband's apparent ability to meet those needs, it constitute[s] an 
abuse of discretion.' " 
 12.  "Here, it is clear from the amended final judgment that the trial court did not consider 
the tax consequences of its durational alimony award." 
 13.  "Moreover, as a result of this oversight, the award does not meet the Wife's 
determined need despite the Husband's ability to pay." 
 14.  "Therefore, we reverse this portion of the amended final judgment and remand for 
the trial court to make findings regarding the tax consequences of the alimony award and adjust 
the award accordingly." 
Persaud v. Persaud, 43 FLW D329 (Fla. 2d DCA 2018) 
 


Third District 
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Fourth District 


WIFE WAIVED CLAIM FOR ALIMONY BY SPECIFICALLY REQUESTING 
MARITAL HOME IN LIEU OF ALIMONY -- EVEN IF WIFE HAD NOT WAIVED 
ALIMONY, SHE DID NOT PROVE ENTITLEMENT TO IT WHERE EVIDENCE 
REVEALED HUSBAND'S NET INCOME WAS LESS THAN THAT OF THE WIFE. 
 
 The former wife appeals a final judgment of dissolution awarding her exclusive use and 
possession of the marital home, but leaving title in the name of both parties. She argued that the 
trial court erred and in not awarding her alimony.  The District Court held: 
 1.  In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay….'" 
 2.  "The Court may provide for equitable distribution of marital assets and liabilities 
without regard to alimony for either party." 
 3.  "After the determination of an equitable distribution of the marital assets and 
liabilities, the court shall consider whether a judgment for alimony shall be made." 
 4.  "Here, the former wife waived her claim for alimony by specifically requesting the 
marital home in lieu of alimony.  She cannot now argue the court erred in not awarding alimony.  
"She invited the error.  By waiving her claim for alimony, the trial court was not required to 
make factual findings under section 61.08(2), Florida Statutes." 
 5.  "Even if the former wife had not waived alimony, she did not prove entitlement to it.  
The evidence revealed the former husband's net income was less than the former wife's." 
 6.  "Because a spouse's ability to pay may be determined from net income rather than 
gross income, the record demonstrated the former husband lacked the ability to pay…. And, 
exclusive possession given an ex-spouse … sometimes constitutes an aspect of alimony." 
Gutierrez Morgan v. Morgan, 42 FLW D186 (Fla. 4th DCA 2018) 
 


Fifth District 
 


III. APPEAL 


 
First District 


Second District 


APPELLATE COURT LACKED JURISDICTION TO REVIEW ORDER FINDING 
WIFE ENTITLED TO ATTORNEY'S FEES WITHOUT SETTING AMOUNT OF 
AWARD. 
 
 The Husband challenged the trial court's final judgment of dissolution of his marriage to 
the Wife, contending that the trial court erred in granting the Wife attorney fees. The Second 
District Court of Appeal held: 
 1.  "[W]e dismiss for lack of jurisdiction the portion of this appeal that challenges the trial 
court's determination that the Wife is entitled to attorney fees." 
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 2.  "However, we do not have jurisdiction over this issue because although the trial court 
found that the Wife is entitled to fees, it did not award an amount." 
Lockett v. Lockett, 43 FLW D74 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


Fifth District 


TRIAL COURT'S JUDGMENT AFFIRMED WHERE APPELLATE COURT HAD NOT 
BEEN PROVIDED TRANSCRIPT OF DISSOLUTION HEARING OR PROPER 
SUBSTITUTE. 
 
 The husband appealed from the trial court's order dissolving his marriage to the wife. The 
husband argues that the trial court erred in its rulings regarding alimony, child support, equitable 
distribution, and attorney's fees; however, he failed to provide this court with a complete 
transcript of the dissolution hearing. The Fifth District Court of Appeal found: 
 1.  "Other than errors which can be determined from the face of the final judgment 
(which these are not), '[t]he litigant who seeks to reverse a trial court's ruling must provide the 
appellate court with the trial transcript or a proper substitute to show where the trial court erred." 
 2.  "As the Third District ha[s] recognized:  Without a record of the trial proceedings, the 
appellate court can not properly resolve the underlying factual issues so as to conclude that the 
trial court's judgment is not supported by evidence or by an alternative theory.'" 
Povilaitis v. Povilaitis, 41 FLW D87 (Fla. 5th DCA 2018) 
 
SUCCESSOR JUDGE APPLIED INCORRECT STANDARD WHEN IT AWARDED 
FORMER WIFE POST-JUDGMENT TEMPORARY ALIMONY PENDING APPEAL 
WHEN ALIMONY HAD BEEN REJECTED IN FINAL JUDGMENT. 
 
 After trial, the original circuit court judge assigned to the case rejected the Former Wife's 
claim for alimony. The original judge then granted a motion for disqualification. A successor 
judge ordered the payment of temporary alimony in a lump sum and monthly payments pending 
appeal.  Thereafter, in February, 2017, the circuit judge ordered the Former Husband to pay 
$5,150 as a lump sum, $2,200 per month as temporary alimony, $20,000 in appellate attorney's 
fees, and $3,008.85 as costs on appeal.  The Former Husband appealed this order. This court 
granted a stay as to the $2,200 monthly payments and held: 
 1.  "Where the trial court has rejected a claim for alimony after a full trial, an award of 
temporary alimony pending appeal is permitted only in narrow circumstances.” 
 2.  “Section 61.071, Florida Statutes (2017), pertains to alimony in a dissolution 
proceeding and does not address a temporary award post-dissolution.” 
 3.  “Section 61.16(1), Florida Statutes (2017), provides for attorney's fees and costs 
‘reasonably necessary to prosecute or defend an appeal,’ but is silent on the issue of temporary 
alimony pending appeal; contrary to the Former Wife's argument, this section cannot be read to 
authorize an award of temporary alimony post-dissolution where a request for alimony has been 
rejected in the final judgment.” 
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 4.  “Florida Rule of Appellate Procedure 9.600(c)(1) provides that, pending an appeal, the 
‘lower tribunal’ retains jurisdiction to make ‘awards necessary to protect the welfare and rights 
of any party pending appeal.’ ” 
 5.  “This court has read the rule to allow temporary alimony necessary to ‘protect the 
welfare and rights’ of a party; the ‘rule does not limit the court's power to award alimony 
pending appeal to those cases where alimony has been awarded in the final judgment.’" 
 6.  "[An earlier case] presents a situation where an equitable distribution award had been 
stayed, so temporary alimony was necessary to protect the welfare of a party.  There, the former 
wife moved for alimony pending appeal, arguing that the stay of her equitable distribution funds 
‘had placed her in a difficult financial position, since that was the only liquid asset she was to 
receive as a result of the final judgment.  The trial court denied the motion due to its concern that 
alimony had been denied in the final judgment.  On appeal, we held that the circuit court had the 
power to award temporary alimony if it found that alimony was necessary to protect the welfare 
and rights of the former wife pending appeal.  We noted that a significant cash payment had been 
stayed until the resolution of the appeal, and stated that ‘[a] party's 'welfare' may well depend on 
receiving an equitable distribution." 
 7.  "[In the earlier case] we cited Goodman v. Goodman, 664 So.2d 975, 975 (Fla. 4th 
DCA 1995), which ‘recognized that under rule 9.600(c), a court might properly award temporary 
alimony pending appeal in an amount in excess of the award in the judgment, where the alimony 
award “was ‘inextricably intertwined’ with an equitable distribution, the benefits of which will 
be delayed until resolution of the appeal." 
 8.  "Here, the circuit court improperly treated the issue as one of ‘need and ability to pay,’ 
the test to be applied at a pre-judgment temporary relief hearing.” 
 9.  "The awards of $5,150 as a lump sum and $2,200 per month were authorized only if 
they were necessary to protect the welfare and rights of the former wife pending appeal.” 
 10.  "We therefore reverse as to these amounts and remand to the circuit court for further 
proceedings.” 
 11.  "If the court determines that post-judgment alimony was appropriate, the court 
should consider whether the Former Husband is entitled to a credit on the equitable distribution." 
Reidy v. Reidy, 43 FLW D16 (Fla. 4th DCA 2018) 
 
ATTORNEY'S FEES AWARD NOT RIPE FOR REVIEW WHERE TRIAL COURT 
DETERMINED THAT WIFE WAS ENTITLED TO FEES BUT RECORD IS DEVOID 
OF ACTUAL AWARD OR DETERMINATION OF AMOUNT. 
 
 The Former Husband appealed from a final judgment dissolving his marriage to the 
Former Wife. He argued that the trial court abused its discretion in awarding Former Wife 
alimony; the court failed to make the requisite findings in imposing a life insurance requirement; 
and the court abused its discretion in awarding Former Wife attorney's fees. 
 Consistent with its oral pronouncement at trial, the court ordered the Former Husband to 
pay non-modifiable durational alimony and made findings pursuant to section 61.08, Florida 
Statutes (2010). The court also ordered that the alimony arrearages be paid once the durational 
alimony obligation was paid in full. The court required the Former Husband to maintain a 
$70,000 life insurance policy to secure the alimony award. The court found that the Former Wife 
was entitled to attorney's fees, reserving on the amount. No order on the amount of attorney's 
fees appeared in the record on appeal. 
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 1.  "As to the trial court's determination that Former Wife is entitled to attorney's fees, the 
record is devoid of an actual award or a determination of the amount of fees." 
 2.  "Therefore, the attorney's fee issue is not ripe for this Court's review, and we decline 
to address Former Husband's argument at this time." 
 3.  "While we are compelled to reverse portions of the final judgment, we note that many 
of the issues resulted from Former Husband's lack of veracity and the parties' failure to provide 
the court with the information necessary to make a sound decision." 
 4.  "This was a lengthy, contentious case that was presided over by numerous different 
trial judges.  Overall, the trial court did the best it could with the information provided." 
Brunsman v. Brunsman, 43 FLW D31 (Fla. 5th DCA 2018) 
 
STATUTE AUTHORIZES AN AWARD OF APPELLATE ATTORNEY'S FEES IN 
PATERNITY ACTIONS; FIFTH DISTRICT RECEDES FROM PRIOR DECISION 
HOLDING TO THE CONTRARY. 
 
 The Mother has moved for appellate attorney's fees pursuant to Florida Statute 742.045. 
The Mother acknowledged that this court's precedent provides that this statute does not authorize 
or allow an award of appellate attorney's fees in paternity actions. Pursuant to Florida Rule of 
Appellate Procedure 9.331, the majority of the judges of this court have voted to consider this 
matter en banc. For the following reasons, the District Court of Appeal grants the Mother's 
motion and recedes from Starkey: 
 1.  "In 1991, the Florida Legislature enacted section 742.045. The first sentence of this 
statute, which has remained unchanged for twenty-six years, provides: 'The court may from time 
to time, after considering the financial resources of both parties, order a party to pay a reasonable 
amount for attorney's fees, suit money, and the cost to the other party of maintaining or 
defending any proceeding under this chapter, including enforcement and modification 
proceedings.' 
 2.  "This sentence is identical to the first sentence of the 1991 version of section 61.16, 
Florida Statutes, applicable in dissolution of marriage proceedings." 
 3.  "At the time, section 61.16 was construed by each appellate court as authorizing 
attorney's fees awards both at trial and on appeal." 
 4.  "'The Legislature is presumed to be acquainted with judicial decisions on the subject 
concerning which it subsequently enacts a statute.'" 
 5.  "Therefore, when the Legislature enacted section 742.045 in 1991 and utilized the 
identical language from section 61.16, it presumably knew and thus approved of the earlier 
judicial construction of section 61.16 to award attorney's fees both at trial and on appeal." 
 6.  "In 1994, the Legislature amended the first sentence of section 61.16, by adding the 
words 'and appeals' to the end of the sentence.  The Legislature did not similarly amend section 
742.045." 
 7.  "In 1999, our court concluded in Starkey that section 742.045 did not authorize 
appellate attorney's fees in paternity cases because the words 'and appeals' now in section 61.16 
were 'conspicuously' absent from section 742.045, apparently reasoning that the Legislature 
implicitly intended to preclude appellate attorney's fees in paternity cases when it amended 
section 61.16 without similarly amending section 742.045." 
 8.  "We now hold that our interpretation in Starkey was erroneous." 
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 9.  "'Questions of statutory interpretation are reviewed de novo.'  Accordingly, in 
reviewing section 742.045, [w]e first examine the statute's plain meaning, resorting to rules of 
statutory construction only if the statute's language is ambiguous." 
 10.  "Because section 742.045 unambiguously provides for an award of attorney's fees for 
maintaining or defending any proceeding under this chapter, there is no need to resort to rules of 
statutory construction to ascertain the legislative intent behind the statute." 
 11.  "Where, as here, the Legislature has not specifically defined 'proceeding' in chapter 
742, this term should be given its plain and ordinary meaning." 
 12.  "And, '[w]hen considering the plain meaning of an undefined statutory term, Florida 
courts may consult dictionaries to derive the term's ordinary definition.'" 
 13.  "Black's Law Dictionary defines 'proceeding' as '[a]ny procedural means for seeking 
redress from a tribunal or agency.' Proceeding, Black's Law Dictionary (10th ed. 2014)." 
 14.  "Similarly, Merriam–Webster's Dictionary of Law defines 'proceeding' as 'a 
particular step or series of steps in the enforcement, adjudication, or administration of rights, 
remedies, laws, or regulations.' Proceeding, Merriam–Webster's Dictionary of Law (1996). 
 15.  "This appellate court clearly is a tribunal from which a party may seek redress." 
 16.  "Moreover, 'an appeal is but part of the action being appealed.'" 
 17.  "Therefore, because [the] Mother, by defending in this appellate proceeding arising 
from a final judgment of paternity entered under chapter 742, Florida Statutes, is taking a 
particular step in the adjudication of both her and her children's rights, we conclude that she is 
entitled to an award of appellate attorney's fees under the plain language and meaning of section 
742.045." 
 18.  "We therefore recede from Starkey and grant Mother's motion for appellate attorney's 
fees, conditioned upon a showing of her need and Father's ability to pay." 
 19.  "We remand for the trial court to make that determination and to award Mother a 
reasonable fee, should need and ability to pay be established." 
McNulty v. Bowser, 43 FLW D121 (Fla. 5th DCA 2018) 
 
 


IV. ATTORNEY'S FEES 


 


A.  Basis for Requiring Other Party to Pay: Need/Ability to Pay 


 
First District 


TRIAL COURT ERRED IN AWARDING FORMER WIFE ATTORNEY'S FEES 
WITHOUT FINDINGS REGARDING EACH PARTY'S NEED AND ABILITY TO PAY. 
 
 For the third time, the First District Court of Appeal considered an appeal relating to 
Mahmoud Nassirou and Nellie Borba's divorce.  In this appeal, the Former Husband challenged 
an order that determined the amount of his child-support arrearages, distributed the marital 
portion of his 401(k) plan, and awarded his former wife $18,000 in attorney's fees.  
 First, the Former Husband argued that the trial court ignored the appellant court's earlier 
mandate. Specifically, he claimed that "it was established as law of the case" that he owed only 
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$3,560 for child support (for a specified period) and that the trial court lacked authority to find 
otherwise. Similarly, the Former Husband argued that the court's earlier mandate precluded the 
trial court's "grossing up" the 401(k) distribution to compensate for unpaid arrearages. Last, the 
Former Husband arguesd that the trial court erred by ordering him to pay attorney's fees. 
 1.  "In the earlier appeal, we concluded that the record did not support the court's child-
support calculation, and we noted that records on which the court relied (and which showed a 
$3,560 figure for child support) did not square with the court's conclusion." 
 2.  "But we did not hold that $3,560 was the correct figure.  Instead, we remanded and 
specifically instructed the court to recalculate the correct amount." 
 3.  "The court complied, leading to the new order.  That was not error." 
 4.  "But our earlier decision held only that that the arrearages were to be paid out of the 
401(k) before remaining funds were distributed; it did not preclude a distribution that accounted 
for taxes or early-withdrawal penalties." 
 5.  "[T]his court has held that a trial court must consider potential income-tax 
consequences when distributing marital assets.   The trial court did not abuse its discretion with 
respect to the 401(k) distribution." 
 6.  "When a trial court awards attorney's fees in a dissolution case—whether the fees 
were incurred while procuring a judgment, while enforcing or modifying a final judgment, while 
prosecuting a contempt motion, or while defending or pursuing an appeal—it must make 
findings regarding each party's need and ability to pay." 
 7.  "The trial court's failure to make sufficient findings in that regard was error." 
 8.  "We therefore reverse the portion of the order awarding attorney's fees to the former 
wife and remand for the court to reconsider the fee award and to make factual findings sufficient 
to facilitate appellate review." 
Nassirou v. Borba, 43 FLW D287 (Fla. 1st DCA 2018) 
 
TRIAL COURT ERRED IN REQUIRING FORMER HUSBAND TO PAY ALL OF 
FORMER WIFE'S ATTORNEY'S FEES WITHOUT CONSIDERING BOTH PARTIES' 
ABILITY TO PAY -- AWARD OF ATTORNEY'S FEES CANNOT BE BASED SOLELY 
ON DISPARITY OF INCOME. 
 
The Former Husband appealed from a final judgment of dissolution of marriage and an order 
awarding attorney's fees. The Former Husband argued that the trial court erred in requiring him 
to pay one-hundred percent of the former wife's attorney's fees. The First District Court of 
Appeal held: 
 1.  "The primary considerations for an award of attorney's fees under section 61.16, 
Florida Statues, are the party's need and the other party's ability to pay." 
 2.  "An award of attorney's fees cannot be 'based solely on disparity of income,' but rather 
the court should consider the overall financial position of the parties." 
 3.  "In this case, the court's findings indicate that it limited its analysis on the superior 
ability of Mr. Burnett to pay without accounting for the significant liquid award 
Ms. Burnett received in the equitable distribution." 
 4.  "This was error where Ms. Burnett appears 'able to pay some portion of her litigation 
fees without suffering an inequitable diminution of her assets.'" 
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 5.  "Accordingly, we reverse the award of attorney's fees and remand for the trial court to 
take account of both parties' ability to pay." 
Burnett v. Burnett, 43 FLW D288 (Fla. 1st DCA 2018) 
 


Second District 


Third District 


Fourth District 


Fifth District 
 


 


B.  Basis for Requiring Other Party to Pay: Sanctions 


 
First District 


 
Second District 


 
Third District 


 
Fourth District 


 
Fifth District 


 
 


C.  Standard for Award/Amount 


 
First District 


Second District 


Third District 
 


Fourth District 


Fifth District 
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D.  Enforcement and Liens 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


E.  Judgment 


 
First District 


Second District 


Third District 


Fourth District 
 


TRIAL COURT ERRED IN FAILING TO ADDRESS PARTIES' RESPECTIVE 
REQUESTS FOR ATTORNEY'S FEES AND COSTS BY MAKING SPECIFIC 
FINDINGS. 
 
 The former wife appeald from a final judgment of dissolution awarding her exclusive use 
and possession of the marital home, but leaving title in the name of both parties. She argues that 
the court erred in failing to award her attorney's fees and costs. 
 1.  "The final judgment is … silent on the issue of attorney's fees." 
 2.  "The standard for awarding attorney's fees in dissolution cases is the financial need of 
the requesting party and the financial ability of the other party to pay." 
 3.  "Section 61.16(1), Florida Statutes, provides that a trial court 'may from time to time, 
after considering the financial resources of both parties, order a party to pay a reasonable 
amount for attorney's fees.'" 
 4.  "Here, the trial court tacitly denied the requests for attorney's fees and costs."   
 5.  "Both parties requested fees, but the judgment does not address the issue." 
 6.  "The court should have addressed the issue by making 'specific findings of fact--either 
at the hearing or in the written judgment--supporting its determination of entitlement [or lack of 
entitlement] to an award of attorney's fees.'" 
Gutierrez Morgan v. Morgan, 42 FLW D186 (Fla. 4th DCA 2018) 
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Fifth District 
 


F.  Jurisdiction 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
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G.  Temporary  


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


H.  Miscellaneous  


 
First District 


Second District 
 


APPELLATE COURT LACKED JURISDICTION TO REVIEW ORDER FINDING 
WIFE ENTITLED TO ATTORNEY'S FEES WITHOUT SETTING AMOUNT OF 
AWARD. 
 
 The Husband challenged the trial court's final judgment of dissolution of his marriage to 
the Wife, contending that the trial court erred in granting the Wife attorney fees. The Second 
District Court of Appeal held: 
 1.  "[W]e dismiss for lack of jurisdiction the portion of this appeal that challenges the trial 
court's determination that the Wife is entitled to attorney fees." 
 2.  "However, we do not have jurisdiction over this issue because although the trial court 
found that the Wife is entitled to fees, it did not award an amount." 
Lockett v. Lockett, 43 FLW D74 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


Fifth District 
 


STATUTE AUTHORIZES AN AWARD OF APPELLATE ATTORNEY'S FEES IN 
PATERNITY ACTIONS; FIFTH DISTRICT RECEDES FROM PRIOR DECISION 
HOLDING TO THE CONTRARY. 
 
 The Mother has moved for appellate attorney's fees pursuant to Florida Statute 742.045. 
The Mother acknowledged that this court's precedent provides that this statute does not authorize 







  43 


or allow an award of appellate attorney's fees in paternity actions. Pursuant to Florida Rule of 
Appellate Procedure 9.331, the majority of the judges of this court have voted to consider this 
matter en banc. For the following reasons, the District Court of Appeal grants the Mother's 
motion and recedes from Starkey: 
 1.  "In 1991, the Florida Legislature enacted section 742.045. The first sentence of this 
statute, which has remained unchanged for twenty-six years, provides: 'The court may from time 
to time, after considering the financial resources of both parties, order a party to pay a reasonable 
amount for attorney's fees, suit money, and the cost to the other party of maintaining or 
defending any proceeding under this chapter, including enforcement and modification 
proceedings.' 
 2.  "This sentence is identical to the first sentence of the 1991 version of section 61.16, 
Florida Statutes, applicable in dissolution of marriage proceedings." 
 3.  "At the time, section 61.16 was construed by each appellate court as authorizing 
attorney's fees awards both at trial and on appeal." 
 4.  "'The Legislature is presumed to be acquainted with judicial decisions on the subject 
concerning which it subsequently enacts a statute.'" 
 5.  "Therefore, when the Legislature enacted section 742.045 in 1991 and utilized the 
identical language from section 61.16, it presumably knew and thus approved of the earlier 
judicial construction of section 61.16 to award attorney's fees both at trial and on appeal." 
 6.  "In 1994, the Legislature amended the first sentence of section 61.16, by adding the 
words 'and appeals' to the end of the sentence.  The Legislature did not similarly amend section 
742.045." 
 7.  "In 1999, our court concluded in Starkey that section 742.045 did not authorize 
appellate attorney's fees in paternity cases because the words 'and appeals' now in section 61.16 
were 'conspicuously' absent from section 742.045, apparently reasoning that the Legislature 
implicitly intended to preclude appellate attorney's fees in paternity cases when it amended 
section 61.16 without similarly amending section 742.045." 
 8.  "We now hold that our interpretation in Starkey was erroneous." 
 9.  "'Questions of statutory interpretation are reviewed de novo.'  Accordingly, in 
reviewing section 742.045, [w]e first examine the statute's plain meaning, resorting to rules of 
statutory construction only if the statute's language is ambiguous." 
 10.  "Because section 742.045 unambiguously provides for an award of attorney's fees for 
maintaining or defending any proceeding under this chapter, there is no need to resort to rules of 
statutory construction to ascertain the legislative intent behind the statute." 
 11.  "Where, as here, the Legislature has not specifically defined 'proceeding' in chapter 
742, this term should be given its plain and ordinary meaning." 
 12.  "And, '[w]hen considering the plain meaning of an undefined statutory term, Florida 
courts may consult dictionaries to derive the term's ordinary definition.'" 
 13.  "Black's Law Dictionary defines 'proceeding' as '[a]ny procedural means for seeking 
redress from a tribunal or agency.' Proceeding, Black's Law Dictionary (10th ed. 2014)." 
 14.  "Similarly, Merriam–Webster's Dictionary of Law defines 'proceeding' as 'a 
particular step or series of steps in the enforcement, adjudication, or administration of rights, 
remedies, laws, or regulations.' Proceeding, Merriam–Webster's Dictionary of Law (1996). 
 15.  "This appellate court clearly is a tribunal from which a party may seek redress." 
 16.  "Moreover, 'an appeal is but part of the action being appealed.'" 
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 17.  "Therefore, because [the] Mother, by defending in this appellate proceeding arising 
from a final judgment of paternity entered under chapter 742, Florida Statutes, is taking a 
particular step in the adjudication of both her and her children's rights, we conclude that she is 
entitled to an award of appellate attorney's fees under the plain language and meaning of section 
742.045." 
 18.  "We therefore recede from Starkey and grant Mother's motion for appellate attorney's 
fees, conditioned upon a showing of her need and Father's ability to pay." 
 19.  "We remand for the trial court to make that determination and to award Mother a 
reasonable fee, should need and ability to pay be established." 
McNulty v. Bowser, 43 FLW D121 (Fla. 5th DCA 2018) 


 
 


V. CHILD SUPPORT 


 


A.  Support for Children Beyond 18 Years 


 
First District 


Second District 


PORTION OF SUPPLEMENTAL JUDGMENT THAT ADOPTED ERRONEOUS 
FINDING BY HEARING OFFICER THAT FORMER HUSBAND WAS REQUIRED TO 
CONTINUE PAYING MEDICAL SUPPORT PAYMENTS FOR OLDEST CHILD WHO 
HAD REACHED AGE OF MAJORITY REVERSED WHERE FINAL JUDGMENT WAS 
SILENT ON CONTINUING NATURE OF MEDICAL SUPPORT PAYMENTS ONCE 
OLDEST CHILD REACHED AGE OF MAJORITY AND TRIAL COURT NEVER 
MADE FINDING THAT OLDEST CHILD WAS PHYSICALLY INCAPACITATED 
AND THAT PARTIES NEVER ENTERED INTO AGREEMENT THAT FORMER 
HUSBAND WOULD CONTINUE TO PAY MEDICAL SUPPORT PAYMENTS 
BEYOND CHILD'S 18TH BIRTHDAY. 
 
 The Former Husband appealed from a supplemental judgment for child support and the 
District Court of Appeal found: 
 1.  "We reverse the judgment in part because the trial court adopted an erroneous finding 
by the hearing officer that the former husband was required to continue paying medical support 
payments for his oldest child1 who had already reached the age of majority." 
 2.  "Because the facts are undisputed and the trial court's decision rests on an issue of law, 
we review the judgment de novo." 
 3.  "Ordinarily, a child support order terminates automatically on a child's eighteenth 
birthday."  
 4.  "This is because a parent has no legal duty to continue to provide support to a child 
who has reached the age of majority unless the trial court has made a finding of dependence 
pursuant to section 743.07(2), Florida Statutes (2010), or the parties otherwise agree." 
 5.  "The termination of a legal duty to support includes support for medical services." 
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 6.  "Thus 'a "final judgment's silence on the continuing obligation of support after the 
child's eighteenth birthday results in the ... [support] obligation ... also terminating upon the 
child's eighteenth birthday.'" 
 7.  "Here, at the time of the divorce between the former husband and the former wife, 
Sandra Dixon a/k/a Sandra Pfundheller, the parties' oldest child was still a minor." 
 8.  "The final judgment of dissolution of marriage required the former husband to pay 
$176.67 per month towards the costs of 'ongoing' diabetes treatment for the parties' oldest child." 
 9.  "When the child support amount was amended in April 2010, at a time when the 
oldest child was still a minor, the $176.67 medical support payments were continued 'as 
previously ordered.' " 
 10.  "Thus both the final judgment of dissolution and the April 2010 order amending 
child support were silent on the issue of whether the former husband's obligation to pay the 
medical support payments was to continue after the oldest child reached the age of majority." 
 11.  "And it is undisputed that the trial court never made a finding that the oldest child 
was physically incapacitated." 
 12.  "Likewise, it is undisputed that the parties never entered into an agreement that the 
former husband would continue to pay the medical support payments beyond the oldest child's 
eighteenth birthday." 
 12.  "The hearing officer erred in treating the medical support payments as a separate 
obligation that could not be modified in the child support modification proceedings." 
 13.  "In his pro se motion to re-determine back child support, the former husband sought 
to have his obligation to pay the medical support payments cease due to the oldest child's 
emancipation based on the child reaching the age of majority." 
 14.  "And section 61.13(1)(a)(2)(b), addresses medical support payments within the 
context of child support payments generally." 
 15.  "Thus the medical support payments were subject to modification in the child 
support modification proceedings." 
 16.  "The hearing officer then compounded the error by concluding that the former 
husband was obligated to continue paying the medical support payments because the final 
judgment of dissolution 'doesn't have a stopping date' and because the former wife was still 
paying for the oldest child's diabetes treatment." 
 17.  "As we have already explained, both the final judgment and the April 2010 order 
amending child support were silent on the continuing nature of the medical support payments 
once the oldest child reached the age of majority." 
 18.  "Consequently, the former husband's obligation to pay the medical support payments 
ended once the oldest child turned eighteen." 
 19.  "Because the trial court erred in adopting the erroneous findings of the hearing 
officer, we reverse the portion of the supplemental judgment for child support which continues 
the former husband's obligation to pay the $176.67 medical support payments." 
 20.  "On remand, the trial court should recalculate the former husband's arrearages 
consistent with this opinion." 
Dixon v. Dixon, 43 FLW D115 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 
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Fifth District 
 


 


B.  Expenses Paid as Child Support 


 
First District 


Second District 


PORTION OF SUPPLEMENTAL JUDGMENT THAT ADOPTED ERRONEOUS 
FINDING BY HEARING OFFICER THAT FORMER HUSBAND WAS REQUIRED TO 
CONTINUE PAYING MEDICAL SUPPORT PAYMENTS FOR OLDEST CHILD WHO 
HAD REACHED AGE OF MAJORITY REVERSED WHERE FINAL JUDGMENT WAS 
SILENT ON CONTINUING NATURE OF MEDICAL SUPPORT PAYMENTS ONCE 
OLDEST CHILD REACHED AGE OF MAJORITY AND TRIAL COURT NEVER 
MADE FINDING THAT OLDEST CHILD WAS PHYSICALLY INCAPACITATED 
AND THAT PARTIES NEVER ENTERED INTO AGREEMENT THAT FORMER 
HUSBAND WOULD CONTINUE TO PAY MEDICAL SUPPORT PAYMENTS 
BEYOND CHILD'S 18TH BIRTHDAY. 
 
 The Former Husband appealed from a supplemental judgment for child support and the 
District Court of Appeal found: 
 1.  "We reverse the judgment in part because the trial court adopted an erroneous finding 
by the hearing officer that the former husband was required to continue paying medical support 
payments for his oldest child1 who had already reached the age of majority." 
 2.  "Because the facts are undisputed and the trial court's decision rests on an issue of law, 
we review the judgment de novo." 
 3.  "Ordinarily, a child support order terminates automatically on a child's eighteenth 
birthday."  
 4.  "This is because a parent has no legal duty to continue to provide support to a child 
who has reached the age of majority unless the trial court has made a finding of dependence 
pursuant to section 743.07(2), Florida Statutes (2010), or the parties otherwise agree." 
 5.  "The termination of a legal duty to support includes support for medical services." 
 6.  "Thus 'a "final judgment's silence on the continuing obligation of support after the 
child's eighteenth birthday results in the ... [support] obligation ... also terminating upon the 
child's eighteenth birthday.'" 
 7.  "Here, at the time of the divorce between the former husband and the former wife, 
Sandra Dixon a/k/a Sandra Pfundheller, the parties' oldest child was still a minor." 
 8.  "The final judgment of dissolution of marriage required the former husband to pay 
$176.67 per month towards the costs of 'ongoing' diabetes treatment for the parties' oldest child." 
 9.  "When the child support amount was amended in April 2010, at a time when the 
oldest child was still a minor, the $176.67 medical support payments were continued 'as 
previously ordered.' " 
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 10.  "Thus both the final judgment of dissolution and the April 2010 order amending 
child support were silent on the issue of whether the former husband's obligation to pay the 
medical support payments was to continue after the oldest child reached the age of majority." 
 11.  "And it is undisputed that the trial court never made a finding that the oldest child 
was physically incapacitated." 
 12.  "Likewise, it is undisputed that the parties never entered into an agreement that the 
former husband would continue to pay the medical support payments beyond the oldest child's 
eighteenth birthday." 
 12.  "The hearing officer erred in treating the medical support payments as a separate 
obligation that could not be modified in the child support modification proceedings." 
 13.  "In his pro se motion to re-determine back child support, the former husband sought 
to have his obligation to pay the medical support payments cease due to the oldest child's 
emancipation based on the child reaching the age of majority." 
 14.  "And section 61.13(1)(a)(2)(b), addresses medical support payments within the 
context of child support payments generally." 
 15.  "Thus the medical support payments were subject to modification in the child 
support modification proceedings." 
 16.  "The hearing officer then compounded the error by concluding that the former 
husband was obligated to continue paying the medical support payments because the final 
judgment of dissolution 'doesn't have a stopping date' and because the former wife was still 
paying for the oldest child's diabetes treatment." 
 17.  "As we have already explained, both the final judgment and the April 2010 order 
amending child support were silent on the continuing nature of the medical support payments 
once the oldest child reached the age of majority." 
 18.  "Consequently, the former husband's obligation to pay the medical support payments 
ended once the oldest child turned eighteen." 
 19.  "Because the trial court erred in adopting the erroneous findings of the hearing 
officer, we reverse the portion of the supplemental judgment for child support which continues 
the former husband's obligation to pay the $176.67 medical support payments." 
 20.  "On remand, the trial court should recalculate the former husband's arrearages 
consistent with this opinion." 
Dixon v. Dixon, 43 FLW D115 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


Fifth District 
 


 


C.  Modification 


 
First District 


Second District 
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Third District 


Fourth District 


Fifth District 
 


 


D.  Enforcement/Defenses 


 
First District 


Second District 


Third District 


TRIAL COURT ERRED IN GRANTING FATHER’S MOTION TO TRANSFER 
ENTIRE CASE FROM FLORIDA, WHERE CHILD SUPPORT ORDER WAS 
ENTERED AND WHERE FATHER RESIDES, TO PENNSYLVANIA, WHERE 
MOTHER AND CHILDREN NOW RESIDE WHERE REQUIREMENTS OF UNIFORM 
INTERSTATE FAMILY SUPPORT ACT WERE NOT MET. 
 
 The Mother appeals from an order of the trial court granting the Father’s motion to 
transfer jurisdiction over child support and visitation issues from Florida to Pennsylvania, where 
the Mother and children now reside. 
 In October 2011, the Miami-Dade Circuit Court entered an order adjudicating paternity, 
finding Ger the biological father of the two minor children. The court retained jurisdiction over 
child support, visitation and other child welfare issues. In December 2011, an order on temporary 
child support was issued ordering the Father to pay child support. In 2012, the Mother was 
allowed to relocate from Florida to Pennsylvania with the minor children, where they currently 
reside. At the same time, the trial court issued an order transferring the entire case to 
Pennsylvania. The State of Florida, Division of Child Support Enforcement, filed a motion to 
vacate on the grounds that, pursuant to Florida Rule of Civil Procedure 1.060, the trial court did 
not have jurisdiction to transfer the case out of the State of Florida. The trial court vacated the 
order and jurisdiction remained in Miami-Dade County, Florida. Pending at that time, and still 
pending, is the Mother's motion through the Uniform Interstate Family Support Act (“UIFSA”), 
chapter 88, Florida Statutes (2012) for a determination of permanent child support. 
 In November 2016, the Father filed a motion to transfer jurisdiction from Miami-Dade 
County to Bucks County, Pennsylvania, claiming several bases that are unsupported by the 
record on appeal. The Mother objected, seeking to keep enforcement of child support in Florida. 
The trial court granted the Father's motion to transfer the entire case to Pennsylvania, once again 
specifically stating that Pennsylvania shall have jurisdiction over all time sharing and child 
support matters. The Mother timely filed this appeal and the Third District Court of Appeal held: 
 1.  “We reverse the trial court's order on two grounds.  First, the trial court cannot transfer 
the child support matters to Pennsylvania where, given the facts of this case, the requirements 
and procedures of the UIFSA were not met.” 
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 2.  "Second, and more importantly, the trial court has no authority to transfer the case out 
of the State of Florida pursuant to the rules of civil procedure and the family law rules governing 
transfers of actions.” 
 3.  "Section 88.2051 of the UIFSA controls the outcome of this issue.” 
 4.  "Section 88.2051(1)(a) mandates that a tribunal that has issued a child support order 
retains continuing, exclusive jurisdiction to modify its order where that state remains the 
residence of either the obligor or the obligee, or remains the residence of the child for whose 
benefit the support order was issued or, pursuant to section 88.2051(2)(a), until all of the parties 
who are individuals have filed written consents with the Florida tribunal for a tribunal of another 
state to modify the order and assume continuing exclusive jurisdiction." 
 5.  "Florida retains continuing jurisdiction to modify this child support order pursuant to 
the UIFSA, but on this record does not have the authority to transfer the issue to Pennsylvania 
absent a showing that the statutory exceptions to modification exist.” 
 6.  "The record shows that the Mother and children now reside in Pennsylvania.” 
 7.  "The record also indicates that the Father resided in Florida at the time of the entry of 
the child support order and admits that he is still a Florida resident.” 
 8.  "Indeed, the opposing motions regarding the transfer of jurisdiction indicate the 
parties have not consented on the record that the Pennsylvania court, which has jurisdiction over 
the Mother, may modify the Florida child support order and assume continuing jurisdiction 
pursuant to section 88.2051(2)(a), Florida Statutes (2017).  
 9.  "Second, on a more basic level, and as in 2012, the trial court has no authority to 
transfer the entire paternity / child support case out of the State of Florida.” 
 10.  "Pursuant to Florida Rule of Civil Procedure 1.060(b), the court may only transfer to 
any county in the State where it might have been brought in accordance with the venue statutes, 
not to another state." 
 11.  "We conclude that continuing jurisdiction to modify the child support order remains 
with the Miami-Dade Circuit court.” 
 12.  "We therefore reverse the trial court's order transferring the case to Pennsylvania, 
and remand for any further proceedings consistent with this opinion.” 
Ivko v. Ger, 43 FLW D1 (Fla. 3d DCA 2018) 
 


Fourth District 


Fifth District 
 


 


E.  Amount 


 
First District 
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Second District 
 


TRIAL COURT ERRED IN FAILING TO APPLY SUBSTANTIAL TIMESHARING 
FORMULA WHEN CALCULATING CHILD SUPPORT -- TRIAL COURT ERRED BY 
SPLITTING CHILDREN'S HEALTHCARE EXPENSES EQUALLY INSTEAD OF ON 
PRO RATA BASIS AND IN IMPOSING EQUAL DIVISION OF SCHOOL TUITION 
WHERE THERE IS NO TUITION FOR CHILDREN'S SCHOOL. 
 
 The Husband challenged the trial court's final judgment of dissolution of his marriage to 
the Wife contending on appeal that the trial court erred in calculating child support. The Second 
District Court of Appeal held: 
 1.  We reverse the trial court's child support award and remand for recalculation." 
 2.  "We agree, and the Wife concedes, that the trial court erred in failing to apply the 
substantial timesharing formula set forth in section 61.30(11)(b), Florida Statutes (2015). See 
also §61.30(1)(a) (mandating that the formula in subsection (11)(b) be used 'whenever any of the 
children are required by court order or mediation agreement to spend a substantial amount of 
time with either parent')." 
 3.  "We also conclude, and the Wife again concedes, that the trial court erred by splitting 
the children's health care expenses equally instead of on a pro rata basis and in imposing an equal 
division of school tuition where there is no tuition for the children's school." 
 4.  "We therefore reverse these portions of the final judgment and remand for correction 
and recalculation of child support." 
Lockett v. Lockett, 43 FLW D74 (Fla. 2d DCA 2018) 
 
TRIAL COURT ERRED IN USING UNPAID RETROACTIVE ALIMONY WHEN 
CALCULATING WIFE'S INCOME FOR PURPOSE OF DETERMINING HER 
RETROACTIVE CHILD SUPPORT OBLIGATION. 
 
 The Wife appeals the amended final judgment of dissolution of marriage from the 
Husband. On appeal, the Wife argues that the trial court erred by erroneously calculating her 
retroactive child support obligation. 
 After a fourteen-year marriage, the Husband filed for dissolution of marriage on October 
14, 2011. The parties later reached an agreement as to equitable distribution issues, leaving only 
the issues of alimony, child support, and attorney's fees for the trial court's determination. In the 
amended final judgment, the court ordered the Wife to pay retroactive child support for the 
parties' minor child for the period April 1, 2011, through July 31, 2013. The Wife contends that 
the trial court erred by using an unpaid award of retroactive alimony when calculating her 
income for purposes of determining her retroactive child support obligation. The Second District 
Court of Appeal found: 
 1.  "The amended final judgment required the Wife to pay retroactive child support to the 
Husband for the period of April 1, 2011, through July 31, 2013." 
 2.  "In determining the amount of that obligation, the court attributed $3800 in alimony 
income to the Wife for that period." 
 3.  "However, it is clear from the record that the Wife did not actually receive $3800 per 
month in alimony during that time." 
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 4.  "Instead, the record shows that she received $1200 per month in alimony from August 
2011 through December 2012 and $3500 per month beginning in January 2013." 
 5.  "Hence, the trial court awarded retroactive child support based on alimony awards that 
the Wife never actually received." 
 6.  "In determining an award of retroactive child support, the court shall 'apply the 
guidelines schedule in effect at the time of the hearing subject to the obligor's demonstration of 
his or her actual income ... during the retroactive period.'" 
 7.  "Accordingly, it was error to include unpaid sums of retroactive alimony when 
calculating the Wife's monthly income for purposes of retroactive temporary child support." 
 8.  "We therefore reverse the award of retroactive child support and remand for 
recalculation using the income actually available to the Wife during the period in question." 
Persaud v. Persaud, 43 FLW D329 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 
 


Fifth District 
 


F.  Imputed Income 


 
First District 


Second District 


Third District 


Fourth District 
 


Fifth District 
 


G.  Miscellaneous 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
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VI.  PARENTING PLANS AND TIME-SHARING 


 


A.  Factors 


 
First District 


Second District 


WHERE PARENTING PLAN CONTAINS CONFLICTING PROVISIONS MUST BE 
REVERSED. 
 
 This case was an appeal of an order entered in two parts, two weeks apart. In the first 
order modifying a final judgment, the trial court engaged in the required statutory analysis and 
made detailed findings of fact concerning the issues raised in competing petitions for 
modification of a parenting plan. The second order modifying the parenting plan, purports to 
award the Former Wife relief which is at odds with the first order. The Second District Court 
held: 
 1.  "[The first order] would ordinarily be affirmed as it is supported by competent 
substantial evidence." 
 2.  "Inasmuch as the trial court prepared both parts of the order and denied rehearing 
without placing its rationale on the records, we are unable to resolve these inconsistencies from 
the face of the record." 
 3.  "Hence, we must reverse and remand for further proceedings for the trial court to enter 
an order that is consistent throughout." 
Stokes v. Stokes, 42 FLW D333 (Fla. 2d DCA 2018) 


 
Third District 


Fourth District 


Fifth District 
 


EVIDENCE DID NOT SUPPORT AWARD OF SCHOOL DESIGNATION TO FORMER 
HUSBAND. 
 
 The Former Wife appealed from the trial court's final judgment of dissolution of 
marriage, alleging that the trial court erred in determining school designation. The Former Wife 
contends that competent, substantial evidence did not support the court awarding the former 
husband the school designation.  The District Court held: 
 1.  "We review the trial court's judgment for an abuse of discretion." 
 2.  "Here, the parties entered into a parenting plan, but it was silent as to school 
designation, which both parties requested." 
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 3.  "At the time of the final hearing, the distance between the child's school and the 
former wife's home was two miles, allowing the child to take the school bus to and from school." 
 4.  "The former husband argued that he should receive the school designation as he is 
residing in the former marital home, and thus, his residence is more permanent as opposed to the 
former wife's rental residence." 
 5.  "The trial court also designated the former husband as custodian for school 
designation purposes without explaining its reasoning." 
 6.  "Section 61.13(2)(b)3., Florida Statutes (2015), requires a parenting plan to contain a 
designation of residence for school attendance." 
 7.  "The determination must be made based on 'the best interests of the child." 
 8.  "The determination of the best interests of the child is made by evaluating more than 
twenty factors affecting the welfare and interests of the child. §61.13(3), Fla. Stat. (2015)." 
 9.  "While the trial court is not required to address each factor independently, it must, at a 
minimum, find that its timesharing determination and school designation is in the best interests 
of the child." 
 10.  "This finding must either be stated on the record or set out in the order.  
 11.  "In the instant case, the record does not reflect that the trial court considered the 
factors listed in section 61.13 in its determination of school designation." 
 12.  "Further, competent, substantial evidence does not support the trial court's award of 
school designation for the father." 
 13.  "Although, admittedly, the parties presented scant evidence on this issue, that limited 
evidence favored the former wife." 
 14.  "In summary, we affirm the final judgment except as to the denial of permanent 
alimony and the school designation." 
 15.  "On remand, the trial court shall reconsider these two issues and take additional 
evidence, if necessary." 
 16.  "In determining school designation, the trial court shall use the best interests of the 
child standard and make appropriate findings." 
Bruce v. Bruce, 43 FLW D284 (Fla. 5th DCA 2018) 
 


 


B.  Third Parties 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
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C.  UCCJEA/Enforcement 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


D.  Geographical Limitations/Relocation 


 
First District 


Second District 


Third District 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING MOTHER'S 
PETITION TO RELOCATE WITH CHILD BUT COURT ERRONEOUSLY INCLUDED 
LANGUAGE IN ORDER PROVIDING THAT CHILD SHALL NOT BE PERMITTED 
TO RELOCATE OUTSIDE ANY COUNTY WHERE SUCH PROSPECTIVE RELIEF 
WAS NOT PLED OR TRIED BY CONSENT. 
 
 The mother appealed from a final order denying her verified petition to relocate to Port 
St. Lucie with her minor child. The parties were previously divorced and entered into an 
Settlement Agreement that did not address relocation.  In 2013, the mother filed a verified 
petition seeking relocation from Miami-Dade to Port St. Lucie. The father answered and 
objected. A hearing was held and the court entered the order on appeal denying the mother's 
petition. The mother argues that the court abused its discretion in denying the petition based on 
the evidence presented. 
 1.  "We affirm the court's order insofar as it denies the petition, but reverse and remand 
for the trial court to enter an amended order deleting the language imposing an impermissible 
geographical restriction on any future relocation by Mother." 
 2.  "Having reviewed the trial court's order, and the record evidence upon which it was 
based, we find that the trial court properly considered and applied the requisite and applicable 
factors set forth in section 61.13001(7), Florida Statutes (2014), and articulated findings of fact 
that are supported by competent substantial evidence." 
 3.  "We find no abuse of discretion in the trial court's order denying the petition for 
relocation, and to hold otherwise would require us to substitute our judgment and findings for 
those of the trial court." 
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 4.  "However, we agree with Mother that the trial court erred in including the following 
language in its order: 'The minor child shall not be permitted to relocate outside of Miami-Dade 
County, Florida.'" 
 5.  "Such prospective relief was not pled or sought by the Father, nor was it tried by 
consent." 
 6.  "It should not have been included in the order denying relocation." 
 7.  "Further, such geographical restriction is contrary to the provisions of the relocation 
statute." 
 8.  "We reverse and remand in part for the trial court to enter an amended order deleting 
the prospective restriction which provides that the minor child shall not be permitted to relocate 
outside of Miami-Dade County, Florida." 
Naime v. Corzo, 42 FLW D38 (Fla. 3d DCA 2018) 
 


Fourth District 
 


Fifth District 
 


 


E.  Modification/Enforcement  


 
First District 


Second District 
 


Third District 


Fourth District 
 


Fifth District 
 


 


F. Time-Sharing 


 
First District 
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Second District 


TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN IT DETERMINED THAT 
SUBSTANTIAL, MATERIAL, AND UNANTICIPATED CHANGE IN 
CIRCUMSTANCES HAD OCCURRED JUSTIFYING MODIFICATION -- HOWEVER, 
RESTRICTIONS ON TIMESHARING, WHICH ESSENTIALLY TERMINATED ANY 
CONTACT BETWEEN FATHER AND CHILDREN FOR AT LEAST TWO YEARS 
AND POSSIBLY LONGER, WERE NOT SUPPORTED BY EVIDENCE. 
 
 The Former Husband appeals a final judgment on his Former Wife's supplemental 
petition to modify the parenting plan. The Second District Court of Appeal held: 
 1.  "After careful review, we cannot conclude that the circuit court abused its discretion 
when it determined that a substantial, material, and unanticipated change in circumstances had 
occurred which justified a modification." 
 2.  "However, the restrictions on Mr. Verrier's timesharing the circuit court imposed—
essentially terminating any contact whatsoever between Mr. Verrier and his children for at least 
two years and possibly longer—were not supported by any evidence." 
 3.  "Rather, it appears that the circuit court simply adopted every one of the restrictions 
Ms. Oaks proffered." 
 4.  "Accordingly, the provisions in the final judgment prohibiting all visitation or contact 
between Mr. Verrier and the minor children are reversed." 
 5.  "On remand, the circuit court shall enter a judgment that allows Mr. Verrier telephonic 
contact and, as conceded by Mr. Verrier during the underlying proceeding, some form of 
supervised timesharing with the minor children." 
 6.  "The circuit court shall also reconsider the restrictions located at paragraphs 23, 24, 
26, and 27 of the final judgment to the extent that they may interfere with a revised visitation 
schedule." 
 7.  "We note that the circuit court declined to set forth any findings regarding the factors 
under section 61.13(3), Florida Statutes (2016), when it rendered its judgment." 
 8.  "While not required, we would encourage the circuit court, as we did in Straney v. 
Floethe, 58 So.3d 374, 375 (Fla. 2d DCA 2011), to set forth factual findings relating to any 
restrictions it imposes on remand and explain how such restrictions are in the children's best 
interests." 
 9.  "Such additional findings are indeed helpful to all concerned 'to better understand the 
trial court's reasons for exercising its discretion.'" 
Verrier v. Oaks, 43 FLW D191 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


Fifth District 


G. Miscellaneous  
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First District 


Second District 


Third District 


Fourth District 


Fifth District 
 
 


VII.  EQUITABLE DISTRIBUTION 


 


A.  Marital vs. Non-Marital Assets/Liabilities 


 
First District 


TRIAL COURT ERRED IN ASSIGNING AN ENHANCED VALUE OF FORMER 
HUSBAND'S PRE-MARITAL COMPANY TO HIM WHERE FORMER WIFE FAILED 
TO SHOW THAT ANY ENHANCEMENT RESULTED FROM MARITAL LABOR. 
 
 The Former Wife and the appellant, the Former Husband were married from March 2007 
to June 2013 when the Former Wife filed for divorce. The Former Husband followed with a 
counter petition for divorce. After the trial court entered an amended final judgment in which it 
adopted the Former Wife's schedule of marital assets and liabilities almost entirely, the Former 
Husband filed this appeal challenging several aspects of the trial court's equitable distribution. 
The Former Husband argues that the trial court erred in valuing the balance of his BB&T account 
at $58,380.75, which was the balance the time the divorce petition was filed, instead of using the 
$3,305.75 balance of the account at the time of the final hearing. The First District Court of 
Appeal agreed that the amended final judgment should be reversed and remanded and held: 
 1.  "Enhancement in value and appreciation of a non-marital asset due to either parties' 
marital labor is a marital asset." 
 2.  "While there may have been an argument for assigning some positive value to the 
business as a result of marital labor, the wife carried the burden of proving the value of 
enhancement." 
 3.  "The wife failed to meet her burden." 
 4.  "Thus, we reverse this portion of the amended final judgment and remand with 
instructions to exclude the $19,498 in enhanced value of the non-marital asset." 
Stewart v. Stewart, 43 FLW D290 (Fla. 1st DCA 2018) 
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Second District 


TRIAL COURT ERRED IN FAILING TO MAKE FINDINGS REGARDING CERTAIN 
ITEMS OF PARTIES' PERSONAL PROPERTY WHICH WERE LISTED AS ASSETS 
ON FINANCIAL AFFIDAVITS CONTAINED IN THE RECORD. 
 
 The Wife appealed from a final judgment of dissolution raising several challenges to the 
trial court's equitable distribution. The wife specifically took issue with items identified as 
furniture, furnishings, a hot tub, and electronic entertainment equipment. These items were listed 
as assets on the parties' financial affidavits contained in the record. At the final hearing, the trial 
court noted that it received the husband's two financial affidavits as evidence during the trial and 
that the husband testified that the affidavits "are true and correct as he sits here. And he gave 
testimony as to corroborate the values within the financial affidavit." The District Court of 
Appeal finds: 
 1.  "Because the trial court made no findings regarding certain items of the parties' 
personal property, we reverse." 
 2.  "Despite the admission of testimonial and documentary evidence regarding these 
assets, the trial court made no findings regarding whether they were marital or not. This 
constitutes reversible error." 
 3.  "The husband's reliance on Esaw v. Esaw, 965 So.2d 1261, 1264–65 (Fla. 2d DCA 
2007), is misplaced because here, unlike in Esaw, the wife presented a sufficient record 
demonstrating the error where she provided a transcript of the final hearing containing the trial 
court's ruling." 
 4.  "Because any potential distribution of these assets will affect the current equitable 
distribution scheme, reversal of the entire scheme is appropriate." 
 5.  "Accordingly, we reverse the portion of the final judgment dealing with equitable 
distribution and remand for the trial court to make the findings required by section 61.075, 
Florida Statutes (2015)." 
Price v. Price, 43 FLW D112 (Fla. 2d DCA 2018) 


 
Third District 


Fourth District 
 


Fifth District 
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B.  Valuation 


 
First District 


TRIAL COURT ERRED IN ASSIGNING AN ENHANCED VALUE TO MARITAL 
HOME WHICH WAS OWNED BY FORMER HUSBAND BEFORE MARRIAGE 
WHERE THERE WAS INSUFFICIENT EVIDENCE OF THE AMOUNT OF THE 
VALUE. 
 
 The Former Wife and the appellant, the Former Husband were married from March 2007 
to June 2013 when the Former Wife filed for divorce. The Former Husband followed with a 
counter petition for divorce. After the trial court entered an amended final judgment in which it 
adopted the Former Wife's schedule of marital assets and liabilities almost entirely, the Former 
Husband filed this appeal challenging several aspects of the trial court's equitable distribution. 
The Former Husband argues that the trial court erred in valuing the balance of his BB&T account 
at $58,380.75, which was the balance the time the divorce petition was filed, instead of using the 
$3,305.75 balance of the account at the time of the final hearing.  The Former Husband argued 
that the trial court's decision to assign a $6,000 positive value for parties' martial home on 
Arnie's Way to him. The Former Husband purchased Arnie's Way in 1992, well before the 
parties were married. Arnie's Way had a mortgage of $27,000 at the time of the marriage. Shortly 
after the marriage, the Former Husband took out a $230,000 loan from the property, which was 
used to purchase property on West Garden Street. The parties agreed that the value of Arnie's 
Way at the time of the final hearing was $170,000. The Former Husband argued that the trial 
court erred in assigning a positive $6,000 value to him for Arnie's Way because only 
enhancement of a marital asset is subject to distribution and all of the evidence demonstrated that 
the non-marital Arnie's Way had only decreased in value by $60,000 during the marriage. The 
First District Court of Appeal found: 
 1.  "This argument is misplaced as the $230,000 loan did not establish a conclusive value 
of Arnie's Way at a period early in the marriage." 
 2.  "Furthermore, the former wife and her father testified that they had expended 
considerable efforts in fixing up Arnie's Way; however, they failed to offer any evidence as to 
the specific value of their labor." 
 3.  "The former wife's attorney simply argued that her labor amounted to $20,000 in 
enhancements, but she was only seeking a 'de minimis' amount of $6,000." 
 4.  "The trial court accepted the $6,000 figure outright and assigned that value to the 
former husband." 
 5.  "Because the trial court made no findings with regard to Arnie's Way other than to 
assign a $6,000 value, which did not have an evidentiary basis, this valuation is reversed and 
remanded for recalculation." 
Stewart v. Stewart, 43 FLW D290 (Fla. 1st DCA 2018) 
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TRIAL COURT PROPERLY ASSIGNED VALUE OF VEHICLE TO FORMER 
HUSBAND WHERE FORMER HUSBAND'S NAME WAS ON THE TITLE AND HE 
REFUSED TO SIGN IT OVER TO FORMER WIFE. 
 
 The Former Wife and the appellant, the Former Husband, were married from March 2007 
to June 2013 when the Former Wife filed for divorce. The Former Husband followed with a 
counter petition for divorce. After the trial court entered an amended final judgment in which it 
adopted the Former Wife's schedule of marital assets and liabilities almost entirely, the Former 
Husband filed this appeal challenging several aspects of the trial court's equitable distribution. 
The Former Husband challenged the trial court's decision to assign a $5,000 value for a Honda 
Odyssey to him when he claims the evidence showed the Former Wife drove the Odyssey, it 
became inoperable under her care, and she failed to apply the insurance proceeds to repair the 
vehicle. 
 1.  "This argument is misplaced as the only evidence of the valuation of the Odyssey 
came from the husband's own financial affidavit listing its value at $5,000." 
 2.  "Further, while there was testimony that the former wife drove the vehicle, the 
testimony also showed that the former husband's name was on the title, which he refused to sign 
over to the former wife." 
 3.  "As such, the trial court properly assigned a $5,000 value for the Odyssey to the 
former husband." 
Stewart v. Stewart, 43 FLW D290 (Fla. 1st DCA 2018) 
 


Second District 


TRIAL COURT ABUSED ITS DISCRETION BY USING PAR VALUE OF STOCK AS 
MEANS OF ASSESSING VALUE OF FORMER HUSBAND'S BUSINESS; THE OWNER 
OF A BUSINESS MAY TESTIFY AS TO IT VALUE. 
 
 The Former Husband challenged the final judgment dissolving his marriage to the Former 
Wife. He argued that the court erred with regard to the valuation of his company for purposes of 
equitable distribution. The Court concluded that the former wife is entitled to 50 percent of the 
value of the Former Husband's ownership interest in ABC, or $337,000. The Former Husband 
did not dispute that his ownership interest in ABC is a marital asset subject to equitable 
distribution, but contended that the trial court erred by using the "par value" of the stock as a 
means of assessing the value of the asset. The Second District Court of Appeal found:  
 1.  "We review the trial court's equitable distribution decisions for abuse of discretion and 
examine its valuation of marital assets to determine whether it is supported by competent, 
substantial evidence." 
 2.  "Proper valuations of assets are critical to the propriety of an equitable distribution 
scheme." 
 3.  "The valuation of a business is calculated by determining the fair market value of the 
business, which is the amount [for which] a willing buyer and a willing seller would exchange 
assets[,] absent duress.'" 
 4.  Typically, fair market value measures the value of the assets of the business plus the 
value of goodwill."  
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 5.  "Enterprise goodwill, defined as the value of a business 'which exceeds its tangible 
assets' and represents 'the tendency of clients/patients to return to and recommend the practice 
irrespective of the reputation of the individual practitioner,' is a marital asset subject to equitable 
distribution…. Personal or professional goodwill attributable to the skill, reputation, and 
continued participation of an individual is not a marital asset." 
 6.  "Though neither party presented expert witness testimony as to the value of ABC, the 
owner of a business may testify as to its value." 
 7.  "Here the essentially arbitrary par value assigned to ABC's stock bears no relation to 
ABC's fair market value." 
 8.  "The court did not specify the date on which it valued the former husband's ownership 
interested in ABC." 
 9.  "However, no matter which date the court found to be 'just and equitable,' the court 
was required to consider both ABC's assets and liabilities when assessing its value." 
 10.  "Thus not only did the court err in valuing ABC based on the capitalization scheme, 
the court further erred in failing to include the company's liabilities." 
 11.  "In addition to the liabilities listed on the balance sheet, the former husband testified 
that ABC still owes Medical GMBH over $400,000." 
 12.  "And though the court made no findings with regard to goodwill, the former husband 
testified that he is the business and that the business could not function without him." 
 13.  "Furthermore, as to the former husband's ownership interest in ABC specifically, the 
court failed to take into account the fact that its value had dissipated because the former husband 
had been taking loans against his stock in ABC since 2013 to pay living expenses." 
 14.  "The first three promissory notes in the amount of $50,000 each were admitted into 
evidence; the final promissory note, representing his loans through the end of 2016, had not yet 
been issued at the time of trial." 
 15.  "The 2016 balance sheet indicates that his capital account was projected to be in the 
negative by over $190,000." 
 16.  "This is consistent with his testimony that he expected to owe ABC close to 
$200,000 by the end of 2016." 
 17.  "The date of the valuation will of course dictate the amount by which this asset has 
been dissipated." 
 18.  "The former husband also argues that the court erred in finding that he had 
improperly transferred 30,000 shares of his ABC stock to his girlfriend during the dissolution 
proceedings." 
 19.  "This court has held that it is error to include assets in an equitable distribution 
scheme that have been diminished or dissipated during the dissolution proceedings unless there 
has been misconduct during the proceedings that results in the dissipation.'" 
 20.  "[T]o justify inclusion of a dissipated asset in the equitable distribution .... the 
evidence must show "the spending spouse's intentional dissipation or destruction of the asset."  
 21.  "Without evidence and a specific finding of misconduct, the trial court abuses its 
discretion in including a dissipated asset in the equitable distribution scheme." 
 22.  "The former husband's unrefuted testimony was that the transfer of shares was made 
to his girlfriend as compensation for work she performed for ABC's benefit." 
 23.  "Though the former husband conceded that only his shares of stock were depleted as 
a result of the transfer rather than a proportionate number of shares from all of the shareholders, 
we do not believe his actions constitute misconduct." 
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 24.  "According to the former husband, the girlfriend's efforts served the purpose of 
'keeping the company alive' and as such served to benefit a marital asset." 
 25.  "On remand the trial court shall set a valuation date for ABC that is 'just and 
equitable' and then determine the fair market value of ABC based on the evidence and testimony 
presented at trial, taking into account all of the company's assets and liabilities." 
 26.  "Based on the revised valuation of ABC, the trial court shall reconsider the 
remainder of the equitable distribution as necessary." 
Soria v. Soria, 43 FLW D293 (Fla. 2d DCA 2018 


Third District 


Fourth District 


Fifth District 
 


 


C.  Pensions and Retirement Benefits 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
 


D.  Distribution 


  
First District 


TRIAL COURT ERRED IN VALUING THE BALANCE OF FORMER HUSBAND'S 
BANK ACCOUNT AT TIME DISSOLUTION PETITION WAS FILED AND 
ASSIGNING THAT BALANCE TO HUSBAND RATHER THAN USING THE 
DIMINISHED VALUE OF THE ACCOUNT AT TIME OF HEARING WHERE 
ACCOUNT WAS DIMINISHED TO PAY MARITAL EXPENSES AND THERE WAS 
NO EVIDENCE OF MISCONDUCT ON PART OF FORMER HUSBAND. 
 
 The Former Wife and the appellant, the Former Husband were married from March 2007 
to June 2013 when the Former Wife filed for divorce. The Former Husband followed with a 
counter petition for divorce. After the trial court entered an amended final judgment in which it 
adopted the Former Wife's schedule of marital assets and liabilities almost entirely, the Former 
Husband filed this appeal challenging several aspects of the trial court's equitable distribution. 
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The Former Husband argues that the trial court erred in valuing the balance of his BB&T account 
at $58,380.75, which was the balance the time the divorce petition was filed, instead of using the 
$3,305.75 balance of the account at the time of the final hearing. The First District Court of 
Appeal agreed that the amended final judgment should be reversed and remanded and held: 
 1.  "In equitable distribution under section 61.075(7), Florida Statutes (2015), the trial 
court has discretion to select the valuation date of a marital asset and may value different assets 
as of different dates." 
 2.  "Generally, it is error to include diminished or dissipated assets in equitable 
distribution unless the asset has been reduced due to a party's misconduct." 
 3.  "Assignment of a dissipated asset due to misconduct requires a specific finding by the 
trial court based on evidence that the martial funds were used for one party's own benefit for a 
purpose unrelated to the marriage." 
 4.  "Here, the trial court made no finding of misconduct, and the evidence would not 
support such a finding." 
 5.  "The undisputed testimony at the final hearing showed that the former husband's 
income had diminished considerably in recent years and that he was forced to use monies from 
the BB&T account to satisfy the temporary support obligations to the former wife, which 
included $1,500 a month in temporary alimony and $6,000 of the former wife's initial attorney's 
fees, as well as to pay the costs of the divorce proceedings." 
 6.  "As there was no evidence of misconduct and the testimony showed the money was 
diminished to pay marital expenses during the proceedings, the trial court abused its discretion in 
assigning the entire $58,380 balance to the former husband in equitable distribution." 
 7.  "We reverse the equitable distribution portion of the amended final judgment and 
remand with instructions to exclude the dissipated value of the BB&T account." 
Stewart v. Stewart, 43 FLW D290 (Fla. 1st DCA 2018) 
 


Second District 


Third District 


Fourth District 
 


Fifth District 
 


E.  Judgment 


 
First District 
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Second District 
 


TRIAL COURT ERRED IN FAILING TO MAKE FINDINGS REGARDING CERTAIN 
ITEMS OF PARTIES' PERSONAL PROPERTY WHICH WERE LISTED AS ASSETS 
ON FINANCIAL AFFIDAVITS CONTAINED IN THE RECORD. 
 
 The Wife appealed from a final judgment of dissolution raising several challenges to the 
trial court's equitable distribution. The wife specifically took issue with items identified as 
furniture, furnishings, a hot tub, and electronic entertainment equipment. These items were listed 
as assets on the parties' financial affidavits contained in the record. At the final hearing, the trial 
court noted that it received the husband's two financial affidavits as evidence during the trial and 
that the husband testified that the affidavits "are true and correct as he sits here. And he gave 
testimony as to corroborate the values within the financial affidavit." The District Court of 
Appeal finds: 
 1.  "Because the trial court made no findings regarding certain items of the parties' 
personal property, we reverse." 
 2.  "Despite the admission of testimonial and documentary evidence regarding these 
assets, the trial court made no findings regarding whether they were marital or not. This 
constitutes reversible error." 
 3.  "The husband's reliance on Esaw v. Esaw, 965 So.2d 1261, 1264–65 (Fla. 2d DCA 
2007), is misplaced because here, unlike in Esaw, the wife presented a sufficient record 
demonstrating the error where she provided a transcript of the final hearing containing the trial 
court's ruling." 
 4.  "Because any potential distribution of these assets will affect the current equitable 
distribution scheme, reversal of the entire scheme is appropriate." 
 5.  "Accordingly, we reverse the portion of the final judgment dealing with equitable 
distribution and remand for the trial court to make the findings required by section 61.075, 
Florida Statutes (2015)." 
Price v. Price, 43 FLW D112 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 
 


Fifth District 
 


F.  Procedure 


 
First District 


Second District 


Third District 


Fourth District 
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Fifth District 
 


G.  Fault 


 
First District 


TRIAL COURT ERRED IN VALUING THE BALANCE OF FORMER HUSBAND'S 
BANK ACCOUNT AT TIME DISSOLUTION PETITION WAS FILED AND 
ASSIGNING THAT BALANCE TO HUSBAND RATHER THAN USING THE 
DIMINISHED VALUE OF THE ACCOUNT AT TIME OF HEARING WHERE 
ACCOUNT WAS DIMINISHED TO PAY MARITAL EXPENSES AND THERE WAS 
NO EVIDENCE OF MISCONDUCT ON PART OF FORMER HUSBAND. 
 
 The Former Wife and the appellant, the Former Husband were married from March 2007 
to June 2013 when the Former Wife filed for divorce. The Former Husband followed with a 
counter petition for divorce. After the trial court entered an amended final judgment in which it 
adopted the Former Wife's schedule of marital assets and liabilities almost entirely, the Former 
Husband filed this appeal challenging several aspects of the trial court's equitable distribution. 
The Former Husband argues that the trial court erred in valuing the balance of his BB&T account 
at $58,380.75, which was the balance the time the divorce petition was filed, instead of using the 
$3,305.75 balance of the account at the time of the final hearing. The First District Court of 
Appeal agreed that the amended final judgment should be reversed and remanded and held: 
 1.  "In equitable distribution under section 61.075(7), Florida Statutes (2015), the trial 
court has discretion to select the valuation date of a marital asset and may value different assets 
as of different dates." 
 2.  "Generally, it is error to include diminished or dissipated assets in equitable 
distribution unless the asset has been reduced due to a party's misconduct." 
 3.  "Assignment of a dissipated asset due to misconduct requires a specific finding by the 
trial court based on evidence that the martial funds were used for one party's own benefit for a 
purpose unrelated to the marriage." 
 4.  "Here, the trial court made no finding of misconduct, and the evidence would not 
support such a finding." 
 5.  "The undisputed testimony at the final hearing showed that the former husband's 
income had diminished considerably in recent years and that he was forced to use monies from 
the BB&T account to satisfy the temporary support obligations to the former wife, which 
included $1,500 a month in temporary alimony and $6,000 of the former wife's initial attorney's 
fees, as well as to pay the costs of the divorce proceedings." 
 6.  "As there was no evidence of misconduct and the testimony showed the money was 
diminished to pay marital expenses during the proceedings, the trial court abused its discretion in 
assigning the entire $58,380 balance to the former husband in equitable distribution." 
 7.  "We reverse the equitable distribution portion of the amended final judgment and 
remand with instructions to exclude the dissipated value of the BB&T account." 
Stewart v. Stewart, 43 FLW D290 (Fla. 1st DCA 2018) 
 


Second District 
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Third District 


Fourth District 


Fifth District 
 
 


VIII.  MARITAL HOME 


 


A.  Payment of Expenses of Ownership/Right to Credit for Payment 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


B.  Miscellaneous 


 
First District 


Second District 
 


Third District 


Fourth District 


TRIAL COURT DID NOT ERR IN AWARDING WIFE EXCLUSIVE USE AND 
POSSESSION OF MARITAL HOME, WITH A 50/50 SPLIT UPON REMARRIAGE, 
DEATH, OR SALE OF HOME, RATHER THAN AWARDING WIFE FULL 
OWNERSHIP OF HOME AS SHE REQUESTED -- UNDER CIRCUMSTANCES, TRIAL 
COURT DID NOT ERR IN FAILING TO ORDER THAT HUSBAND BE RESPONSIBLE 
FOR HALF THE EXPENSES ASSOCIATED WITH HOME. 
 
 The former wife appealed from a final judgment of dissolution awarding her exclusive 
use and possession of the marital home, but leaving title in the name of both parties. She argues 
that the trial court erred in not awarding her 100% of the home, not ordering the former husband 
to pay prior and future expenses for the home. The former wife argues that the trial court erred in 
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equitably distributing the marital assets. She argues the court failed to make the specific written 
findings required by section 61.075, Florida Statutes (2015). As an equal owner of the home, she 
argues the former husband should be responsible for half of the expenses and reimbursement for 
all repair expenses incurred after the former husband left the marital home. 
 1.  "We review a trial court's decision on the equitable distribution of marital assets and 
liabilities for an abuse of discretion." 
 2.  "This is a case that reflects the old adage: 'Be careful what you wish for.' " 
 3.  "Here, the former wife requested ownership of the marital home.  In fact, she asked 
for the home in lieu of alimony." 
 4.  "The trial court essentially awarded her a life estate in the home as she was given full 
and exclusive possession of it." 
 5.  "If however she sold the home, remarried, or died, the ownership of the home or 
proceeds from its sale would be split 50/50." 
 6.  "So she did not receive all that she wished for, but did receive exclusive possession 
and use of the marital home." 
 7.  "When a court is equitably distributing assets, the starting point is an equal division of 
those assets.  Here, the only marital asset in existence was the marital home." 
 8.  "The court gave each party fifty percent ownership in that asset if the former wife sold 
the home, remarried, or died." 
 9.  "She otherwise had exclusive possession of it." 
 10.  "The court listed all the relevant factors under section 61.075, but did not analyze 
them." 
 11.  "The court also indicated that it relied upon Anderson v. Anderson, 489 So. 2d 1232, 
1234 (Fla. 1st DCA 1986), in reaching its decision.  There, the First District also ordered the trial 
court to award the former wife exclusive possession of the home, as the trial court did here, with 
a 50/50 split upon remarriage, death, or sale of the home." 
 12.  The critical question is whether the award is equitable and just given the nature of the 
case.'  The award here was equitable under the facts of this case, and we will not disturb it." 
 13.  "We also find no error in the court not ordering the former husband responsible for 
half of the expenses associated with the home.  Unlike Anderson, where there was a significant 
financial disparity between the spouses' income[s], here there was little financial disparity 
between the parties." 
 14.  "The former wife was accustomed to not receiving financial support from the former 
husband since he left the marital residence nine years before the dissolution." 
 15.  "The trial court was not required to hold the former husband responsible for future 
expenses of a home he was no longer permitted to live in.  He had his own living expenses, 
which he outlined in his financial affidavit." 
Gutierrez Morgan v. Morgan, 42 FLW D186 (Fla. 4th DCA 2018) 


 
Fifth District 
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IX.  PATERNITY 


 


A.  Genetic Testing/Disestablishment 


 
First District 


Second District 
 


Third District 


TRIAL COURT ERRED IN GRANTING PETITION TO DISESTABLISH PATERNITY 
AND TERMINATE PATERNITY ON BASIS OF NEWLY DISCOVERED EVIDENCE 
DEMONSTRATING THAT PETITIONER IS NOT BIOLOGICAL FATHER OF CHILD 
WITHOUT MAKING FINDINGS THAT NEWLY DISCOVERED EVIDENCE 
RELATING TO PATERNITY HAS COME TO PETITIONER'S KNOWLEDGE SINCE 
INITIAL PATERNITY DETERMINATION AND THAT SCIENTIFIC TEST TO SHOW 
PROBABILITY OF PATERNITY WAS PROPERLY CONDUCTED. 
 
 The Florida Department of Revenue appealed from a trial court order granting the 
Father's petition to disestablish paternity and terminate child support obligation as to the minor 
child.  In 2013, the trial court determined that the Augustin (the Father) was the child's father as 
a matter of law under section 742.10, Florida Statutes. In August 2015, Augustin filed a petition 
to disestablish paternity under section 742.18. The petition alleged that a 2009 DNA test was 
newly discovered evidence relating to the paternity of the child. It further alleged that "there is a 
99.1% probability of paternity, indicating that the petitioner cannot be the father of the child for 
whom support is required." A copy of the results were not attached to the petition and the trial 
court never received the results in evidence. Following a hearing, the trial court granted 
Augustin's petition to disestablish paternity. In its written order the trial court found that 
Augustin "testified that he had been aware that [the child] ... was not his child since 2009. 
[Augustin] testified that the Obligee agrees that he is not the father. [Augustin] testified that [the 
child] lives with his real mother and father." This appeal followed and the District Court of 
Appeal held: 
 1,  "Because the trial court failed to make the requisite findings under section 742.18(2), 
Florida Statutes (2015), we reverse." 
 2.  "Section 742.18, Florida Statutes 'establishes circumstances under which a male may 
disestablish paternity or terminate a child support obligation' when he receives 'newly discovered 
evidence' demonstrating that he is not the biological father of the child." 
 3.  "To grant relief under section 742.18(2), a trial court must find that seven factors 
enumerated in the statute are met." 
 4.  "Among these factors, a trial court must determine that 'newly discovered evidence 
relating to the paternity of the child has come to the petitioner's knowledge since the initial 
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paternity determination,' and that a scientific test to show a probability of paternity 'was properly 
conducted.'" 
 5.  "Here the trial court failed to make the requisite findings on these points and the 
record indicates these factors were not established." 
 6.  "Thus, Augustin did not meet his statutory burden of proving the factors set forth in 
section 742.18(2)(a)-(g).  Accordingly, we reverse." 
State of Florida, Dep't of Revenue v. Augustin, 43 FLW D93 (Fla. 3d DCA 2018) 


 
Fourth District 


Fifth District 
 


B.  Miscellaneous 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 
 


X. PROCEDURAL MATTERS 


 


A.  Service and Jurisdiction/Venue 


 
First District 


Second District 
 


Third District 


Fourth District 
 


TRIAL COURT ERRED IN DENYING MOTION FOR CHANGE OF VENUE TO 
COUNTY IN WHICH PARTIES LAST RESIDED WITH INTENT TO REMAIN 
MARRIED. 
 
 The Wife appealed from an order denying her motion for change of venue from Broward 
County (the Husband's present county of residence and where he filed his petition for dissolution 







  70 


of marriage) to Miami–Dade County, where the wife and the marital child currently reside. The 
Fourth District Court of Appeal reversed holding: 
 1.  The law is well settled in Florida that a cause of action for dissolution of marriage 
arises in the Florida county in which both parties last resided with a common intent to remain 
married." 
 2.  "Here, the parties last resided as husband and wife in the city of Hialeah, in Miami–
Dade County." 
 3.  "No basis for venue in Broward County has been shown." 
 4.  "Accordingly, we reverse this cause and remand with instructions that venue be 
transferred to Miami–Dade County, Florida." 
Diaz v. Vasquez, 43 FLW D297 (Fla. 4th DCA 2018) 
 


Fifth District 
 
 


B.  Discovery 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
 


C.  Pleadings and Motions 


 
First District 


Second District 


TRIAL COURT ERRED IN STRIKING HUSBAND'S ALIMONY PLEADING AS 
SANCTION FOR FAILURE TO COMPLY WITH PREVIOUS DISCOVERY ORDER IN 
ABSENCE OF EXPRESS FINDING THAT HUSBAND ACTED DELIBERATELY AND 
WILLFULLY.  
 
 The Husband appealed from the trial court's final judgment of dissolution of his marriage 
to the Wife.  On March 25, 2014, the Wife filed a petition for dissolution of marriage, and on 
June 5, 2014, the Husband filed his answer and counter-petition, in which he sought alimony. 
Between that time and the final hearing on May 19, 2015, the Wife filed two motions to compel 
the Husband to comply with her discovery requests and three motions seeking to hold the 
Husband in contempt for his failure to comply with various trial court orders concerning 
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discovery as well as other matters. In the Wife's third contempt motion, she requested that the 
trial court strike the Husband's pleading for alimony as a sanction for his noncompliance. 
 At the final hearing, the trial court heard argument on the Wife's request and orally ruled 
that it was finding the Husband "in contempt" and striking his alimony pleading as a sanction for 
his failure to comply with its previous discovery orders. Accordingly, the court refused to allow 
the Husband to provide evidence or make argument as to his entitlement to alimony. In its 
written final judgment, the court found that the "Husband has failed to comply with Court Orders 
compelling discovery in this matter" and concluded that the "Husband's disobedience of Court 
Orders raises just cause for this court to render a judgment of default against [the] Husband." As 
such, with regard to alimony, the final judgment ruled that "[n]o alimony shall be paid by either 
party to the other as spousal support, whether temporary, permanent, or rehabilitative." 
 The Husband argued on appeal that the ruling was erroneous because the trial court failed 
to make a finding on the record that he was willfully or deliberately noncompliant with its 
discovery orders. The Second District Court of Appeal agreed and held: 
 1.  "We reverse the final judgment to the extent that it entered a default against the 
Husband as to the issue of alimony." 
 2.  "Florida Rule of Civil Procedure 1.380(b)(2)(C) states: 'If a party ... fails to obey an 
order to provide or permit discovery ... the court in which the action is pending may make ... [a]n 
order striking out pleadings or parts of them ... or rendering a judgment by default against the 
disobedient party.' " 
 3.  "The standard by which [orders of dismissal or default for failure to comply with 
discovery requirements] shall be reviewed is whether there was an abuse of discretion.... Yet, it 
is for the very reason that the trial judge is granted so much discretion to impose this severe 
sanction that we have determined that the subject order should contain an explicit finding of 
willful noncompliance." 
 4.  "However, 'no "magic words" are required but rather only a finding that the conduct 
upon which the order is based was equivalent to willfulness or deliberate disregard.'" 
 5.  "In the instant case, the trial court's order fails to include an express finding that the 
Husband acted deliberately and willfully in failing to comply with the court's discovery orders." 
 6.  "That omission is especially problematic here where the Husband did file some 
discovery but the Wife contended that his responses were insufficient or meaningless." 
 7.  "Accordingly, we reverse the portion of the final judgment that renders a default 
judgment against the Husband as to the issue of alimony and remand for further proceedings." 
 8.  "On remand, the trial court may 'reconsider the sanction imposed in order to determine 
whether there was a deliberate or willful disregard of the [trial court's] discovery order[s].'" 
Lockett v. Lockett, 43 FLW D74 (Fla. 2d DCA 2018) 
 


Third District 
 


TRIAL COURT HAD JURISDICTION TO ADJUDICATE MOTIONS SEEKING TO 
VACATE DISMISSAL ORDER AND TO VACATE DISMISSAL ORDER WHERE 
TIMELY REHEARING MOTIONS HAD BEEN FILED. 
 
 Arancibia, the Respondent in a paternity action below, sought a Writ of Prohibition from 
this Court.  He argued that the trial court had lost jurisdiction to proceed further in the case after 
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rendering a dismissal order on January 25, 2017, for lack of prosecution, therefore the court's 
order vacating the dismissal order was erroneous.  The District Court held: 
that we should quash the trial court's October 11, 2017 order vacating this dismissal order. The  
 1.  "While not entirely clear from the record, it appears that the January 25, 2017 
dismissal order results from either the lower court clerk or the trial court improperly calculating 
the time period under Florida Family Law Rule of Procedure 12.420(d), and it is uncontested that 
ample record activity occurred precluding dismissal for failure to prosecute." 
 2.  "Additionally, between the rendition of the dismissal order and the entry of the 
vacatur order, the parties filed numerous motions, and the trial court conducted several hearings 
in the case." 
 3.  "The trial court docket reflects that the parties filed no less than four motions seeking 
to vacate the dismissal order, including one such motion filed and served by Jose Castillo 
(respondent here, and petitioner below in a paternity action) within fifteen days of rendition of 
the dismissal order." 
 4.  "While the record is unclear as to why the trial court did not sooner enter its order 
vacating its erroneous dismissal order, it is clear that the trial court did have jurisdiction to 
adjudicate these motions and vacate its earlier dismissal order.  
Arancibia v. Castillo, 43 FLW D85 (Fla. 3d DCA 2018) 
 


Fourth District 


Fifth District 
 


D.  Constitutional Issues 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
 


 


E.  Final Judgments 


 
First District 
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Second District 


TRIAL COURT'S ADOPTION OF PROPOSED FINAL JUDGMENT AFTER 
CONCLUSION OF TRIAL WAS NOT A "SUBSTITUTE FOR A THOUGHTFUL AND 
INDEPENDENT ANALYSIS OF THE FACTS, ISSUES, AND LAW BY THE TRIAL 
JUDGE." 
 
 Appellant appeals a final judgment establishing timesharing and child support for the 
minor child with Appellee.   The District Court reversed: 
 1.  "We do not believe the circuit court's adoption of [Appellee's] proposed final 
judgment after the conclusion of the trial, under the circumstances of this case, was a 'substitute 
for a thoughtful and independent analysis of the facts, issues, and law by the trial judge.'" 
 2.  "However, as [the Appellee] concedes, the final judgment's child support calculation 
failed to account for [the Appellant's] cost of health insurance." 
 3.  "That omission is clear from the face of the record and contrary to Florida law." 
 4.  "Therefore, we reverse the final judgment with instructions to the circuit court to 
recalculate [the Appellant's] child support obligation, deducting from his monthly net income the 
monthly premiums [the Appellant] pays for his health insurance. 
Dewayne Ryans v. McKay Bell, 42 FLW D384 (Fla. 2d DCA 2018) 


Third District 


Fourth District 
 


Fifth District 
 


 


F.  Judges and Special and General Magistrates 


 
First District 


Second District 


Third District 
 


Fourth District 


Fifth District 
 


G.  Miscellaneous 


 
First District 
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Second District 


TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW BY 
DISQUALIFYING HUSBAND'S ATTORNEY FROM REPRESENTING HIM IN 
PENDING DISSOLUTION PROCEEDINGS BASED SOLELY ON WIFE'S UNSWORN 
MOTION, UNSWORN ALLEGATIONS, AND COUNSEL'S ARGUMENT; TRIAL 
COURT ALSO DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW BY 
DISQUALIFYING COUNSEL WITHOUT LIMITING THE ORDER TO THE TRIAL, IF 
ONE IS HELD 
 
 The Husband sought certiorari review of the circuit court's order disqualifying his 
attorney from representing him in pending dissolution proceedings based on the attorney's 
involvement in drafting the prenuptial agreement at issue below. 
 The initial motion to disqualify was filed by the Wife, on February 5, 2010. The motion 
alleged that the Husband's attorney was involved in drafting the prenuptial agreement and would 
be a "material witness" in the case, but the motion did not otherwise allege a basis for the 
disqualification. The Wife's counsel subsequently withdrew from the case on September 1, 2010, 
without scheduling the motion to disqualify for a hearing. Almost five years later, the Wife's 
former counsel filed a notice of appearance, and on December 29, 2016, almost seven years after 
the initial motion was filed, the Wife filed a "renewed motion to disqualify." The 2016 motion 
alleged that the Husband's attorney prepared the agreement and would be a "material witness," it 
also alleged that the Husband's attorney "has a personal interest in ensuring that the prenuptial 
agreement" is upheld and enforced; that the attorney's "independent, professional judgment will 
suffer material interference by his own personal interest in ensuring the prenuptial agreement is 
upheld" that the attorney's "testimony may violate his own duty to the Husband to provide the 
Husband with diligent and competent representation" and that the attorney's representation of the 
Husband violates rules 4–1.7 and 4–3.7 of the Florida Rules of Professional Conduct. Following 
a hearing, the circuit court granted the renewed motion to disqualify. The order contains no 
findings and directs that the Husband shall obtain alternate counsel with no conditions, 
limitations, or qualifications. The District Court of Appeal held: 
 1.  "We grant the petition for writ of certiorari and quash the order disqualifying the 
Husband's attorney." 
 2.  "'Disqualification of counsel is "an extraordinary remedy that should be used most 
sparingly.'" 
 3.  "As such, 'review of an order of disqualification by certiorari is appropriate, and a 
reviewing court may grant the writ where the petitioner can demonstrate that the order 
disqualifying counsel departed from the essential requirements of law.'" 
 4.  "'[B]ecause "an order disqualifying counsel denies the right to choose one's counsel 
and works a material injury that cannot be remedied on appeal," ' the jurisdictional requirements 
for certiorari review are met." 
 5.  "We must therefore determine whether the circuit court departed from the essential 
requirements of law." 
 6.  "The Husband argues that by requiring 'full disqualification' of his attorney and by 
ruling on the motion 'without an evidentiary basis to do so,' the circuit court departed from the 
essential requirements of law." 
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 7.  "Because the Husband's argument focuses on the latter, we begin with the argument 
that the court granted the unsworn motion without holding an evidentiary hearing or otherwise 
having an evidentiary basis to grant the motion." 
 8.  "'[T]he Florida Rules of Professional Conduct provide the standard for determining 
whether counsel should be disqualified in a given case.'" 
 9.  "Here, the Wife has identified rules 4–1.7 and 4–3.7 as the applicable rules of 
professional conduct." 
 10.  "Rule 4–1.7 is the conflict of interest rule." 
 11.  "It appears that the Wife contends that the Husband's attorney would be in violation 
of rule 4–1.7(a)(2) if he continues to represent the Husband: '[A] lawyer must not represent a 
client if ... there is a substantial risk that the representation of 1 or more clients will be materially 
limited by ... a personal interest of the lawyer.'" 
 12.  "Rule 4–1.7 also states, however, that [n]otwithstanding the existence of a conflict of 
interest under subdivision (a), a lawyer may represent a client if: (1) the lawyer reasonably 
believes that the lawyer will be able to provide competent and diligent representation to each 
affected client; (2) the representation is not prohibited by law; (3) the representation does not 
involve the assertion of a position adverse to another client when the lawyer represents both 
clients in the same proceeding before a tribunal; and (4) each affected client gives informed 
consent, confirmed in writing or clearly stated on the record at a hearing." 
 13.  "Rule 4–3.7 governs lawyers as witnesses and provides, in pertinent part: A lawyer 
shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness on 
behalf of the client unless:(1) the testimony relates to an uncontested issue; (2) the testimony will 
relate solely to a matter of formality and there is no reason to believe that substantial evidence 
will be offered in opposition to the testimony; (3) the testimony relates to the nature and value of 
legal services rendered in the case; or (4) disqualification of the lawyer would work substantial 
hardship on the client.R. Regulating Fla. Bar. 4–3.7(a)." 
 14.  "The circuit court's first task in deciding the motion for disqualification was to 
determine whether the Wife had shown—via competent evidence—that the Husband's attorney's 
representation would be materially limited by the attorney's personal interest or that the attorney 
would be a witness on behalf of the Husband as to a contested issue." 
 15.  "Neither the original motion nor the renewed motion for disqualification was sworn." 
 16.  "There were no attachments to the motions, such as affidavits." 
 17.  "Although the appendices provided to this court do not contain a transcript of the 
hearing held on the renewed motion to disqualify, the Wife does not dispute the Husband's 
statement that no evidence was provided to the circuit court; rather, the Wife contends that 'the 
only "fact" which the Wife relies upon to support disqualification is that [c]ounsel for the 
Husband was responsible for the drafting and execution of the parties' antenuptial agreement' and 
that such fact is undisputed." 
 18.  "The Wife contends that her affirmative defenses, as well as her counter-petition for 
dissolution, allege that the prenuptial agreement attached to the Husband's petition for 
dissolution is not the same document executed by the Wife and that the prenuptial agreement 
was procured by 'fraud, duress, undue influence or coercion.'" 
 19.  "The Husband contends that his attorney was not present for the execution of the 
prenuptial agreement and that his attorney has no knowledge of the alleged 'fraud, duress, undue 
influence or coercion.' " 
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 20.  "The Wife's affirmative defenses and counter-petition are unverified.  She presented 
no evidence as to how the Husband's attorney's testimony will support her claims or how it will 
be in conflict with his client's interests." 
 21.  "Moreover, the Husband does not intend to call his attorney as a witness; rather, it is 
the Wife who intends to call the Husband's attorney as a witness." 
 22.  "'The Rules Regulating The Florida Bar do not mandate an attorney's automatic 
disqualification when he or she is called to testify by an opposing party.'" 
 23.  "'The requirement that a lawyer withdraw when he expects to be a witness was not 
intended to permit an opposing party to call him as a witness and disqualify him from serving as 
counsel.'" 
 24.  "'A conflict requiring disqualification, however, could arise if an opposing party 
called trial counsel as a witness and counsel's testimony was adverse to the client's position.'" 
 25.  "Nonetheless, the Wife has not shown that the Husband's attorney's testimony 'would 
be adverse' to the Husband's 'factual assertions or account of events.'" 
 26.  "The circuit court departed from the essential requirements of law by relying on an 
unsworn motion, unsworn allegations, and counsel's argument as its only basis for the entry of an 
order of disqualification." 
 27.  "The circuit court also departed from the essential requirements of law by 
disqualifying counsel without limiting the order to the trial, if one is held." 
 28.  "Rule 4–3.7 specifically refers to trial, and a trial court departs from the requirements 
of law where it fails to narrow the disqualification to only the necessary proceedings." 
 29.  "Accordingly, we grant the petition for writ of certiorari and quash the order 
disqualifying the Husband's attorney." 
Furman v. Furman, 43 FLW D113 (Fla. 2d DCA 2018) 
 


Third District 
 


Fourth District 
 


Fifth District 
 


XI.  MISCELLANEOUS MATTERS 


 


A.  Tax Considerations 


 
First District 







  77 


Second District 


TRIAL COURT ERRED IN DETERMINING AMOUNT OF PROSPECTIVE 
DURATIONAL ALIMONY AWARD WITHOUT CONSIDERING TAX 
CONSEQUENCES. 
 
 The Wife appealed from an amended final judgment of dissolution of marriage from the 
Husband. On appeal, the Wife argueed that the trial court erred by: (1) failing to award her 
adequate retroactive alimony; and (2) not considering the tax consequences of her durational 
alimony award. On cross-appeal, the Husband argued that the trial court erred by awarding the 
Wife any alimony at all.  
 After a fourteen-year marriage, the Husband filed for dissolution of marriage on October 
14, 2011. The parties initially stipulated to the entry of an order granting temporary relief to the 
Wife, under which the Husband was required to pay the normal marital expenses of the parties, 
including the household mortgage payments, electric, telephone, cable, and auto insurance. The 
parties also agreed that the Husband would pay the Wife an additional $1200 per month as 
temporary support. When the parties' marital home was sold, the court released the Husband of 
his obligation to pay the expenses for that home, but it increased the Wife's temporary support to 
$3500 per month effective July 2013. The parties later reached an agreement as to equitable 
distribution issues, leaving only the issues of alimony, child support, and attorney's fees for the 
trial court's determination. 
 In the amended final judgment, the court ordered the Husband to pay $3800 per month in 
alimony retroactively for the period of October 12, 2010, through July 31, 2013. The Wife 
appeals, arguing that the trial court erred by failing to award her retroactive alimony in 
accordance with her need during the pendency of the dissolution proceedings, contending that 
the temporary support award should have been in addition to the expenses of the marital home 
because the Husband was not paying those expenses as ordered. The trial court found that prior 
to the sale of the marital home, the Wife required an additional $2357 net after taxes to sustain 
her lifestyle even after the Husband paid the monthly expenses for the marital home. 
Nevertheless, the court had awarded only $1200 per month in addition to those expenses—an 
amount the Wife contends does not meet her demonstrated need. The Second District Court of 
Appeal found: 
 1.  "We reject the Husband's argument without further comment." 
 2.  "However, because we agree with the Wife that the amended final judgment does not 
show that the court considered the tax consequences of its alimony award, we reverse the award 
and remand for reconsideration." 
 3.  "In considering the durational alimony award, the trial court found that the Wife had a 
need of $5630 per month, and it imputed income to her of $2083 per month based on her history 
of holding sporadic, low-paying jobs." 
 4.  "Using those figures, the court found that the Wife had a need for alimony of $3800 
per month." 
 5.  "The amended final judgment indicates that the alimony awarded would be taxable to 
the Wife and deductible by the Husband." 
 6.  "However, neither party disputes that the tax consequences of the alimony award to 
the Wife are as follows: $926.36 on $5057 monthly gross income for 2011 and $1195.07 on 
$5880 monthly gross income for 2012 and 2013." 
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 7.  "As is clear from these figures, the Wife will actually receive net income significantly 
less than her demonstrated need of $5630 per month." 
 8.  "And these figures form the basis for her claim that the durational alimony awarded is 
inadequate." 
 9.  "Section 61.08(2)(h) specifically requires that '[i]n determining whether to award 
alimony ... the court shall consider ... [t]he tax treatment and consequences to both parties of any 
alimony award, including the designation of all or a portion of the payment as a nontaxable, 
nondeductible payment.' " 
 10.  "Further, '[a]n award of alimony must be based on the income that is available to the 
party, i.e., the party's net monthly income.'" 
 11.  "When '[an] award does not provide for the Wife's needs as they were established 
during the marriage despite the Husband's apparent ability to meet those needs, it constitute[s] an 
abuse of discretion.' " 
 12.  "Here, it is clear from the amended final judgment that the trial court did not consider 
the tax consequences of its durational alimony award." 
 13.  "Moreover, as a result of this oversight, the award does not meet the Wife's 
determined need despite the Husband's ability to pay." 
 14.  "Therefore, we reverse this portion of the amended final judgment and remand for 
the trial court to make findings regarding the tax consequences of the alimony award and adjust 
the award accordingly." 
Persaud v. Persaud, 43 FLW D329 (Fla. 2d DCA 2018) 


Third District 


Fourth District 


Fifth District 
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B.  Injunctions 


 
First District 


DENIAL OF LEGALLY SUFFICIENT MOTION TO DISSOLVE DOMESTIC 
VIOLENCE INJUNCTION WITHOUT AFFORDING MEANINGFUL OPPORTUNITY 
TO BE HEARD VIOLATED DUE PROCESS REQUIREMENTS. 
 
 The Appellant challenged an order summarily denying his motion to dissolve a domestic 
violence injunction. In his motion, he alleged that the injunction had served its purpose and was 
no longer necessary because he had not had any contact with the other party for the past 8 years, 
and he did not have any reason to be in contact with her in the future. He further alleged he had a 
change in circumstances because he was currently imprisoned, and the injunction prevented him 
from participating in re-entry and work release programs.  The appellate court held:  "His motion 
was legally sufficient, and thus the court's summary denial without affording appellant a 
meaningful opportunity to be heard violated due process requirements." 
Gaynor v. Gaynor, 43 FLW D78 (Fla. 1st DCA 2018) 
 
TRIAL COURT ERRED IN SUMMARILY DENYING MOTION TO DISSOLVE 
INJUNCTION FOR PROTECTION AGAINST REPEAT VIOLENCE WITHOUT 
AFFORDING MOVANT A MEANINGFUL OPPORTUNITY TO BE HEARD. 
 
 The Appellant sought review of an order summarily denying his motion to dissolve an 
injunction entered in 1999 for protection against repeat violence. In the motion, Mr. Leija alleged 
that he had not had contact with the petitioner, Byrd, in over fifteen years and the injunction was 
interfering with his ability to find employment and to participate in a work-release program. The 
First District Court of Appeal held:  "We agree with Mr. Leija that '[t]he trial court erred in 
denying this legally sufficient motion without affording appellant a meaningful opportunity to be 
heard.'" 
Leija v. Byrd, 43 FLW D161 (Fla. 1st DCA 2018) 


 
Second District 


TRIAL COURT HAD NO JURISDICTION TO ENTER INJUNCTION FOR 
PROTECTION AGAINST DOMESTIC VIOLENCE AGAINST NON-RESIDENT WHO 
HAS NO CONTACTS WITH FLORIDA EXCEPT THAT HIS CHILDREN AND A 
BROTHER LIVE IN FLORIDA; FACT THAT PARTY HAS TRAVELED TO FLORIDA 
DID NOT GIVE RISE TO PERSONAL JURISDICTION. 
 
 This appeal originated from the trial court's denial of his motion to vacate a temporary 
injunction against him for protection against domestic violence and to dismiss the petition for the 
injunction on the ground that the court lacked personal jurisdiction over him. 
  Youssef, Zaitouni, and their three minor children were residents of Ohio, where they had 
lived for at least five years before the couple's separation. On or about January 20, 
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2017, Zaitouni and the children moved to Florida. On February 1, 2017, in the Sixth Judicial 
Circuit Court in Pinellas County, Zaitouni petitioned for an injunction for protection against 
domestic violence. Youssef was served with process in Ohio and specially appeared in Florida 
through counsel, asserting that he had been an Ohio resident since "about 2003 or 2004," that he 
was not a Florida resident, and, therefore, that the trial court lacked personal jurisdiction over 
him. The Second District Court of Appeal held: 
 1.  "Section 741.30(6), Florida Statutes (2016), provides: (d) A temporary or final 
judgment on injunction for protection against domestic violence entered pursuant to this section 
shall, on its face, indicate that: .... 3. The court had jurisdiction over the parties and matter under 
the laws of Florida ...." 
 2.  "Florida's long-arm jurisdiction statute, section 48.193, Florida Statutes (2016), lists 
the limited circumstances in which a person who is not a resident of this state may be subjected 
to the jurisdiction of this state's courts." 
 3.  "These circumstances include, among other things, when that person carries on 
business in the state, commits a tortious act within the state, or has an interest in property with 
the state; circumstances specifically in connection with alimony, child support, and paternity 
proceedings; and when that person engages in substantial and not isolated activity within the 
state." 
  4.  "In denying Youssef's motion to vacate the temporary injunction, the trial court 
identified three grounds on which it apparently based its exercise of personal jurisdiction: (1) 
that Youssef 'has family living in Florida'; (2) that Youssef  'has "sent" [Zaitouni] and the 
children to Florida on approximately six occasions in the past'; and (3) that '[d]uring those times 
[Youssef] has traveled to Florida to visit his family.'" 
 5.  "None of these facts, however, either alone or in the aggregate, supports personal 
jurisdiction over Youssef under section 48.193." 
 6.  "The parties do not dispute that Youssef has no contacts with Florida except that his 
children and a brother live here." 
 7.  "Although he has vacationed here six times over the course of several years, 
vacations, without more (such as the commission of a tort while here), do not give rise to 
personal jurisdiction." 
 8.  "And although telephonic, electronic, or written communications into Florida from an 
outside state can establish a basis for personal jurisdiction even absent physical presence if the 
alleged cause of action arises from the communications… the evidence established only a single 
telephonic communication from Youssef into Florida – a text message responding to Zaitouni's 
test message requesting a copy of her W-2 statement, in which Youssef asked Zaitouni to call 
him." 
 9.  "The trial court also invoked its 'emergency jurisdiction over the minor children' as 
grounds for denying Youssef's motion." 
 10.  "Presumably, the court was referring to temporary emergency jurisdiction under the 
Uniform Child Custody Jurisdiction and Enforcement Act …which permits a court to exercise 
jurisdiction over a custody proceeding when 'the child is present in this state and the child has 
been abandoned or it is necessary in an emergency to protect the child because the child, or a 
sibling or parent of the child, is subjected to or threatened with mistreatment or abuse.'" 
 11.  "This section is inapposite; this is not a custody dispute, and the Act does not 
establish an independent basis for the trial court to exercise personal jurisdiction over Youssef." 
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 12.  "Finally, at the hearing, the trial court concluded, without elaboration, that there is a 
'safety exception' to the long-arm statute 'as it relates to domestic violence injunctions.' " 
 13.  "And, on appeal, Zaitouni invites us to find some basis other than section 48.193 for 
the court's exercise of personal jurisdiction over Youssef or by holding that personal jurisdiction 
over him was unnecessary.  We must decline the invitation." 
 14.  "Section 741.30(6)(d)(3) explicitly requires that the trial court have personal 
jurisdiction over the parties to the injunction, and section 48.193 defines the parameters by which 
a trial court may exercise personal jurisdiction over a party who is not a Florida resident." 
 15.  "Although we understand Zaitouni's concern—and the trial court's protective 
inclination—we simply cannot subvert the statutory requirements or the due process interests 
that they implicate." 
 16.  "Because the record provides no support for the trial court's exercise of personal 
jurisdiction over Youssef under the applicable statutes, we reverse the order 
denying Youssef's motion and remand for vacatur of the temporary injunction and dismissal of 
the petition." 
Youssef v. Zaitouni, 43 FLW D345 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


Fifth District 
 


C.  Privilege and Work Product 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
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D.  Contempt and Sanctions  


 
First District 


ORDER HOLDING FORMER WIFE IN CONTEMPT FOR SENDING FORMER 
HUSBAND VITRIOLIC TEXT AND VOICEMAIL MESSAGES IN VIOLATION OF 
MUTUAL INJUNCTION AND ORDERING FORMER WIFE TO PAY FORMER 
HUSBAND $100,000 WAS A CRIMINAL CONTEMPT ORDER RATHER THAN A 
CIVIL CONTEMPT ORDER WHERE THE FINE WAS NOT A COERCIVE 
SANCTION, AS IT INCLUDED NO PURGE PROVISION, AND WAS NOT A 
COMPENSATORY AWARD. 
 
 During a long and contentious divorce battle, the circuit court held the Former Wife in 
contempt and ordered her to pay $100,000 to THE Former Husband. The Former Wife appealed, 
arguing that the sanctions order was unlawful. 
  The parties lived as a married couple for several years before separating in 2012. The 
Former Husband initiated divorce proceedings, and the trial court entered a mutual injunction 
prohibiting each party from "physically or verbally harass[ing], molest[ing], or disturb[ing] the 
other" by phone or text message. The couple finalized the dissolution, but hostilities endured, 
culminating with the Former Wife sending the former husband a slew of vitriolic texts and 
voicemail messages. Some of the Former Wife's less outrageous texts called the Former 
Husband an "evil, sick person," who "alienate[d] a child from [his] father" and who deserves to 
"rot in federal prison." Other messages said far worse. 
  Concerned that the Former Wife would continue sending incendiary messages, the 
Former Husband sought an order enforcing the mutual injunction. After a hearing, the trial court 
found the Former Wife in contempt and ordered her to pay the former husband $100,000. 
 On appeal, the Former Wife does not defend her conduct. She does not claim her 
messages were anything but harassment or that they were permissible under the injunction. 
Instead, she argues that we must reverse the contempt order because the trial court did not satisfy 
the necessary prerequisites. The First District Court of Appeal found:  
 1.  "Contempt sanctions are broadly categorized as criminal or civil contempt." 
 2.  "The distinction is critical because those facing criminal-contempt sanctions are 
entitled to protections not offered to those facing civil-contempt sanctions." 
 3.  "In fact, those facing charges of criminal contempt—'a crime in the ordinary sense'—
are entitled to the same protections as other criminal defendants."  
 4.  "The Constitution provides some of those rights (right to counsel, proof beyond a 
reasonable doubt, etc.), and our rules of criminal procedure provide still more,." 
 5.  "There is no question that the trial court fell short of affording [the Former Wife] the 
requisite protections for a criminal-contempt order. And there is no question that if the contempt 
order was criminal in nature, we therefore must reverse." 
 6.  "Indeed, [the Former Husband] makes no effort to defend the order as a lawful 
criminal-contempt sanction, arguing instead that it was a valid civil-contempt order.  But we 
cannot accept that argument." 
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 7.  "We can consider a contempt fine civil only if it coerces the defendant into 
compliance with the court's order or compensates the other party for sustained losses." 
 8.  "We cannot consider this fine a coercive sanction because it includes no purge 
provision: there was nothing [the former wife] could do to avoid the fine after the trial court 
imposed it." 
 9.  "A punishment (like a $100,000 penalty) might deter future noncompliance (just as 
prison terms might deter future crimes), but that does not make it a coercive civil sanction." 
 10.  "Regardless, any valid coercive civil sanction order must include a purge provision." 
 11.  "Without this critical protection, there is a danger that the contempt sanction could be 
transformed from a civil to a criminal contempt sanction without any other underlying 
procedural protections attendant to criminal proceedings." 
 12.  "Nor can we view this fine as a compensatory award." 
 13.  A contempt order designed to compensate must turn on 'the injured party's actual 
loss. " 
 14.  "[The Former Husband] argues here that the award sought to compensate him for 
emotional distress, but the record does not support that argument." 
 15,  "There was no argument about loss below, there was no evidence about the value of 
any loss below, and the trial court made no findings about loss below." 
 16.  "[The Former Husband] himself testified that he didn't want compensation (insisting 
he'd give any award to charity anyway)—he 'just want[ed] it to stop.' " 
 17.  "Moreover, the court's announced purpose was to deter [the Former Wife] from 
engaging in 'unacceptable conduct,' and it chose $100,000 only after [the Former 
Husband] argued 'it's going to take a lot to get her attention.' " 
 18.  "This was not a compensatory order.  Rather than serve any remedial or 
compensatory purpose, the trial court's order 'simply imposes a flat and unconditional fine,' 
meaning it must be 'considered a criminal sanction.'" 
 19.  "And because the trial court imposed a criminal sanction without complying 
with rule 3.840, our precedent requires us to find fundamental error." 


Ash v. Campion, 43 FLW D285 (Fla. 1st DCA 2018) 
 


Second District 


TRIAL COURT ERRED IN STRIKING HUSBAND'S ALIMONY PLEADING AS 
SANCTION FOR FAILURE TO COMPLY WITH PREVIOUS DISCOVERY ORDER IN 
ABSENCE OF EXPRESS FINDING THAT HUSBAND ACTED DELIBERATELY AND 
WILLFULLY.  
 
 The Husband appealed from the trial court's final judgment of dissolution of his marriage 
to the Wife.  On March 25, 2014, the Wife filed a petition for dissolution of marriage, and on 
June 5, 2014, the Husband filed his answer and counter-petition, in which he sought alimony. 
Between that time and the final hearing on May 19, 2015, the Wife filed two motions to compel 
the Husband to comply with her discovery requests and three motions seeking to hold the 
Husband in contempt for his failure to comply with various trial court orders concerning 
discovery as well as other matters. In the Wife's third contempt motion, she requested that the 
trial court strike the Husband's pleading for alimony as a sanction for his noncompliance. 
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 At the final hearing, the trial court heard argument on the Wife's request and orally ruled 
that it was finding the Husband "in contempt" and striking his alimony pleading as a sanction for 
his failure to comply with its previous discovery orders. Accordingly, the court refused to allow 
the Husband to provide evidence or make argument as to his entitlement to alimony. In its 
written final judgment, the court found that the "Husband has failed to comply with Court Orders 
compelling discovery in this matter" and concluded that the "Husband's disobedience of Court 
Orders raises just cause for this court to render a judgment of default against [the] Husband." As 
such, with regard to alimony, the final judgment ruled that "[n]o alimony shall be paid by either 
party to the other as spousal support, whether temporary, permanent, or rehabilitative." 
 The Husband argued on appeal that the ruling was erroneous because the trial court failed 
to make a finding on the record that he was willfully or deliberately noncompliant with its 
discovery orders. The Second District Court of Appeal agreed and held: 
 1.  "We reverse the final judgment to the extent that it entered a default against the 
Husband as to the issue of alimony." 
 2.  "Florida Rule of Civil Procedure 1.380(b)(2)(C) states: 'If a party ... fails to obey an 
order to provide or permit discovery ... the court in which the action is pending may make ... [a]n 
order striking out pleadings or parts of them ... or rendering a judgment by default against the 
disobedient party.' " 
 3.  "The standard by which [orders of dismissal or default for failure to comply with 
discovery requirements] shall be reviewed is whether there was an abuse of discretion.... Yet, it 
is for the very reason that the trial judge is granted so much discretion to impose this severe 
sanction that we have determined that the subject order should contain an explicit finding of 
willful noncompliance." 
 4.  "However, 'no "magic words" are required but rather only a finding that the conduct 
upon which the order is based was equivalent to willfulness or deliberate disregard.'" 
 5.  "In the instant case, the trial court's order fails to include an express finding that the 
Husband acted deliberately and willfully in failing to comply with the court's discovery orders." 
 6.  "That omission is especially problematic here where the Husband did file some 
discovery but the Wife contended that his responses were insufficient or meaningless." 
 7.  "Accordingly, we reverse the portion of the final judgment that renders a default 
judgment against the Husband as to the issue of alimony and remand for further proceedings." 
 8.  "On remand, the trial court may 'reconsider the sanction imposed in order to determine 
whether there was a deliberate or willful disregard of the [trial court's] discovery order[s].'" 
Lockett v. Lockett, 43 FLW D74 (Fla. 2d DCA 2018) 
 


Third District 


Fourth District 


Fifth District 
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STATUTES, RULES, AND KEY CASE LAW YOU MUST KNOW 


STATUTES 


 
A. Fla. Stat.§ 44.104: Voluntary Binding Arbitration and Voluntary Trial 


Resolution 
B. Fla. Stat. § 61.079: Uniform Premarital Agreement Act  
C. Fla. Stat. § 732.702: Waiver of Spousal Rights 


 
RULES  


  A. Fla. Fam. L.R.P. 12.540: Relief from Judgment, Decrees, or Orders 
  B. Fla. R. Civ. P. 1.061: Choice of Forum 


 
SUPREME COURT CASES GOVERNING AGREEMENTS 


 A. Hahamovitch v. Hahamovitch, 174 So.3d 983 (Fla. 2015) 
B. Browning v. Poirier, 165 So.3d 663 (Fla. 2015) 
C. Crawford v. Barker, 64 So.3d 1246 (Fla. 2011) 
D. Smiley v. State, 996 So.2d 330 (Fla. 2007) 
E. Lashkajani v. Lashkajani, 911 So.2d 1154 (Fla. 2005) 
F. Paulucci v. Gen. Dynamics Corp., 842 So.2d 797 (Fla. 2003) 
G. Macar v. Macar, 803 So.2d 707 (Fla. 2001) 
H. Casto v. Casto, 508 So.2d 330 (Fla. 1987) 
I. Manrique v. Fabbri, 493 So.2d 437 (Fla. 1986) 
J. Belcher v. Belcher, 271 So.2d 7 (Fla. 1972) 


 
ADDITIONAL KEY CASES  


A. Taylor v. Lutz, 134 So.3d 1146 (Fla. 1st DCA 2014) 
B. Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 


 B. McNamara v. McNamara, 40 So.3d 78 (Fla. 5th DCA 2010) 
C. Taylor v. Taylor, 1 So.3d 348 (Fla. 1st DCA 2009) 
D. Ledea-Genaro v. Genaro, 963 So.2d 749 (Fla. 4th DCA 2007) 
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E. Francavilla v. Francavilla, 969 So.2d 522 (Fla. 4th DCA 2007) 
F. Wakeman v. Dixon, 921 So.2d 669 (Fla. 1st DCA 2006) 
G. Wendel v. Wendel, 852 So.2d 277 (Fla. 2d DCA 2003) 
H. Petracca v. Petracca, 706 So.2d 904 (Fla. 4th DCA 1998) 
I. Hoffman v. Boyd, 698 So.2d 346 (Fla. 4th DCA 1997) 
J. Posik v. Layton, 695 So.2d 759 (Fla. 5th DCA 1997) 


 
MARITAL AGREEMENTS TOP TEN 


1. Contract laws govern the interpretation of marital agreements.  
 
All marital agreements, whether it be marital settlement agreements or pre or postnuptial 
agreements shall be construed and interpreted in the same manner as other contracts; 
rules of construction and extrinsic evidence shall only be used where the contract 
language is ambiguous. See Ledea-Genaro v. Genaro, 963 So.2d 749 (Fla. 4th DCA 
2007).  
 
However, courts will revise child support provisions of agreements when necessary if 
they deem that those provisions of the agreement are not in the best interests of the minor 
children.  See Lancaster v. Lancaster, 228 So.3d 1197 (Fla. 1st DCA 2017). 
 


2. The stated meaning and purpose of a marital agreement can override existing laws. 
 
Parties are free to agree to obligations the trial court could not order in the absence of an 
agreement. See Taylor v. Lutz, 134 So.3d 1146, 1148 (Fla. 1st DCA 2014). 
 


3. Parol evidence may only be used as a last resort. 
 
Only after the trial court has decided that a marital agreement’s terms are ambiguous, 
may be the court admit parol evidence “to explain, clarify or elucidate the ambiguous 
terms.” Taylor v. Taylor, 1 So.3d 348 (Fla. 1st DCA 2009). 
 
When there is no ambiguity, the agreements are enforced as written. See Feliciano v. 
Munoz-Feliciano, 190 So.3d 232 (Fla. 4th DCA 2016).  
 


4. No specific waiver of growth or appreciation is needed.  
 
A broad waiver of growth or appreciation provisions is sufficient to waive a spouse’s 
claim to the enhanced value of the other spouse’s non-marital property that resulted from 
marital earnings. See Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 
2014), affirmed by 174 So.3d 983 (Fla. 2015).  
 


5. The standard of review for marital agreements is de novo. 
 


6. Casto v. Casto, 508 So.2d 330 (Fla. 1987) governs the challenging of prenuptial and 
postnuptial Agreements; they may be challenged on two different levels.    
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  Level I:  An agreement may be set aside or modified upon establishing that it was 
reached under fraud, deceit, duress, coercion, misrepresentation, or overreaching. 
 
  Level II:  The challenging spouse must establish that the Agreement makes an 
unfair or unreasonable provision for that spouse, given the circumstances of the parties. Once 
unfairness is established, a presumption arises that there was either concealment or a presumed 
lack of knowledge of the defending spouse’s finances at the time the agreement was reached. The 
burden then shifts to the defending spouse. The presumption can be rebutted upon a showing 
that: 
 


(a) the defending spouse made full, frank financial disclosure; 
 


or 
 


(b) the challenging spouse had a general knowledge of the character and 
extent of the other party’s assets and income. 


 
The test in this regard is the adequacy of the challenging spouse’s knowledge at the time 


of the agreement and whether the challenging spouse was prejudiced by the lack of information.  
 


7. The Casto test does not apply to litigated settlement agreements.  
 
Where a settlement agreement is reached after the initiation of litigation, parties 
challenging final judgments in divorce proceedings are not permitted to claim lack of 
knowledge. Macar v. Macar, 803 So.2d 707 (Fla. 2001). 


 
8. Uniform Premarital Agreement Act; Fla. Stat. §61.079 – Governs any premarital 


agreement executed on or after October 1, 2007 
 


• Requires a premarital agreement be in writing and signed by both parties; 
 


• Allows the parties to address all substantive rights in the agreement; 
 


• Provides that after marriage, a premarital agreement may only be amended, 
revoked or abandoned by a written agreement signed by both parties; and 


 
• Identifies the basis under which a premarital agreement is not enforceable.  


 
9. Some rights and interests can be waived; others cannot in prenuptial and 


postnuptial agreements  
 
Rights and interests that may be waived in prenuptial and postnuptial agreements are:  


- Post-Dissolution Attorney’s Fees 
- Elective Share 
- Equitable Distribution 
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- Modification of Alimony (Rosenthal v. Rosenthal, 199 So.3d 541 (Fla. 1st DCA 
2016)) 


- Post-Dissolution Alimony  
Rights and interests that may not be waived in prenuptial and postnuptial agreements are:  


- Temporary Support 
- Temporary Attorney’s Fees 
- Child Support  
- Child Custody 


 
10. Oral Agreements on the record must have both clients’ approval on the record.  


 
In order for the agreement read on the record to be enforceable, the agreement must be 
agreed to by the parties on the record; the judge must obtain clear and unequivocal assent 
to the agreement from each party on the record, and must also confirm that each party has 
discussed the agreement with their attorney and fully understands the terms. See 
Richardson v. Knight, 2016 WL 4016334 (Fla. 4th DCA 2016).  
 


THE SANCTITY OF CONTRACTS 


 There has been a definite shift away from the paternalistic court protecting the 
impecunious and uneducated spouse to an evolving attitude that a contract is a contract, is a 
contract. The contract means what it says and it will be enforced as written.  
 


The Fourth District authored a strong opinion in Ledea-Genaro v. Genaro, 963 So.2d 749 
(Fla. 4th DCA 2007). There, the Court recited a phrase that has become common place. 
“Prenuptial Agreements shall be construed and interpreted in the same manner as other contracts, 
with the court resorting to rules of construction and extrinsic evidence only where the contract 
language is ambiguous.” Id. at 752. The Court upheld the trial court’s determination that the 
prenuptial agreement ought to be enforced. The agreement provided that the Wife was not 
entitled to the sale proceeds of the marital home, any portion of the items purchased under an 
interior design contract using the Husband’s separate funds, any alimony, and the Husband was 
entitled to half of the wedding registry credits. The Court cited that the agreement was clear and 
unambiguous and did not require any parol evidence. The Court pointed out that the Wife 
worked in the finance industry and had a substantial income prior to the parties’ separation.  


 
 The Second District echoed the same sentiment in Murley v. Wiedamann, 25 So.3d 27 
(Fla. 2d DCA 2009). The Murley Court recognized that when interpreting a prenuptial contract, 
the Court must first examine the plain language of the contract for evidence of the parties’ intent. 
The Court also recognized that in construing the language of the contract, courts are to be 
mindful that the goal is to arrive at a reasonable interpretation of the text of the entire agreement 
in order to accomplish its stated meaning and purpose. This approach takes us far closer to the 
language of interpreting every day commercial contracts and farther from the protective language 
of years past.  
 


Although a trial court may be motivated to do what it considers to be fair and equitable, it 
retains no jurisdiction to rewrite the terms of a marital settlement agreement. Rocha v. 
Mendonca, 35 So.3d 973 (Fla. 3d DCA 2010). “When a court incorporates a settlement 
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agreement into a final judgment or approves a settlement agreement by order and retains 
jurisdiction to enforce its terms, the court has the jurisdiction to enforce the terms of that 
agreement….however, the extent of the court’s continuing jurisdiction to enforce the terms of the 
agreement is circumscribed by the terms of that agreement.”  Id. at 976, quoting Paulucci v. Gen. 
Dynamics Corp., 842 So.2d 797 (Fla. 2003). “Under the guise of enforcing the agreement, the 
trial court here impermissibly modified it.”  Id. at 974.  


 
 The Third District delivered a similarly strong message in Rotta v. Rotta, 34 So.3d 107 
(Fla. 3d DCA 2010). “The trial court’s ‘personal dislike’ for the terms of a settlement agreement 
is not a valid reason for directing a verdict against the defendant.” Id. at 107, citing Steiner v. 
Physicians Protective Trust Fund, 388 So.2d 1064 (Fla. 3d DCA 1980). “Courts may not rewrite 
a contract or interfere with the freedom of contract or substitute their judgment for that of the 
parties in order to relieve one of the parties from the apparent hardship of an improvident 
bargain.” Id., quoting Churchville v. GACS, Inc., 973 So.2d 1212 (Fla. 1st DCA 2008). “It is 
never the role of a trial court to rewrite a contract to make it more reasonable for one of the 
parties or to relieve a party from what turns out to be a bad bargain.”  Id., citing Barakat v. 
Broward County Hous. Auth., 771 So.2d 1193 (Fla. 4th DCA 2000).  
 
 The First DCA reached the same result in Seawell v. Hargarten, 28 So.3d 152 (Fla. 1st 
DCA 2010). The Seawell Court recognized that a property settlement agreement that has been 
incorporated into a final judgment of dissolution of marriage is non-modifiable, regardless of 
either party’s financial position. The court reversed the trial court, finding it did not have the 
authority to rewrite the parties’ agreement.  See also Adams v. Adams, 58 So.3d 340, 342 (Fla. 2d 
DCA 2011) (“A pure property settlement agreement like the one in this case is unmodifiable.”).  
 
 The Fourth District expressed similar holdings in Turchin v. Estate of Turchin, 16 So.3d 
1042 (Fla. 4th DCA 2009). There, the parties signed a prenuptial agreement ahead of their 1987 
marriage. The agreement provided for the manner of distribution of jointly held property based 
upon who funded the acquisition. The Husband funded acquisition of various parcels and the 
parcels and property were titled in joint names. The Husband died. The Wife claimed an interest 
in the properties and relied upon the gift presumption when property is purchased by one spouse 
but placed in both names. The court held that the gift presumption does not apply when the 
prenuptial agreement specifically designates how jointly held property is to be distributed. The 
trial court granted summary judgment in favor of the estate. The Fourth District affirmed, 
recognizing that a primary purpose of a prenuptial agreement is to modify or minimize the 
general discretion of a judge in doing equity between the parties. The agreement itself is intended 
to define the mutual equities, and the trial judge is not free to ignore its provisions or to render 
them ineffective.  
 
 The same result is found in Yeakle v. Yeakle, 12 So.3d 884 (Fla. 4th DCA 2009). At trial, 
the Husband’s lawyer read a stipulation into the record regarding the marital residence. The final 
judgment did not accurately reflect the terms of the stipulation. The Fourth District reversed. “A 
stipulation properly entered into and relating to a matter upon which it is appropriate to stipulate 
is binding upon the parties and upon the court.”  Id. at 885, quoting Steiner v. Steiner, 638 So.2d 
174 (Fla. 1st DCA 1994). The Court went on to hold that a trial judge does not have the authority 
to disturb a stipulation unless the stipulation is found to be ambiguous or in need of clarification, 
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modification, or interpretation. No such circumstances existed to justify the trial court’s 
deviation from the parties’ stipulation.   
 


Mediation agreements have been afforded similar treatment. In Wineglass v. Wineglass, 
48 So.3d 1003 (Fla. 5th DCA 2010), the Court held that because the Former Husband agreed to 
make monthly alimony payments in a mediated settlement agreement, he was not entitled to any 
relief from the final judgment entered in accordance with such agreement on appeal.  


 
In Schlifstein v. Schlifstein, 52 So.3d 841 (Fla. 2d DCA 2011), the Court held that a 


mediation agreement which was conditioned upon the Former Husband’s payment of $130,000 
to the Former Wife was void where “[t]he agreement clearly and unambiguously provided that it 
would be a nullity if Mr. Schlifstein was unable to make the $130,000 payment.” Id. at 842.  


 
In Palmer v. Palmer, 109 So.3d 257 (Fla. 1st DCA 2013), the Husband stipulated to a 


sum of money for his failure to obtain refinancing on the marital home within the time agreed to 
by the parties. A contract provision setting damages for delay in performance is not void as a 
matter of law. 


 
The Husband had multiple complaints in Rotolante v. Rotolante, 22 So.3d 684 (Fla. 5th 


DCA 2009). One complaint was that the trial court failed to include the statutory findings for 
alimony as required by Fla. Stat. §61.08. The Court recognized that the alimony and support 
payments were amounts set forth in the parties’ settlement agreement. Because the support 
amount was contractual in nature, there was no requirement for statutory findings. See also, 
Hannon v. Hannon, 740 So.2d 1181 (Fla. 4th DCA 1999) recognizing that the alimony statute 
does not displace a valid prenuptial agreement.   


 
Similarly, in Taylor v. Lutz, 134 So.3d 1146 (Fla. 1st DCA 2014), the Court found that 


the language of the parties’ agreement controlled over the bridge-the-gap alimony statute. In 
Taylor, the former husband was obligated under the marital settlement agreement, which was 
incorporated into the dissolution judgment, to pay Bridge-the-Gap alimony to the Former Wife 
for three years. Id. at 1147. The Former Husband argued that his obligation to pay alimony 
automatically ceased upon Former Wife’s remarriage, pursuant to Fla. Stat. §61.08(5), which 
states that an “award of bride-the-gap alimony terminates upon the death of either party or upon 
the remarriage of the party receiving alimony.”  However, the marital settlement agreement 
clearly and unambiguously states that Former Husband’s obligation is non-modifiable. Id. at 
1147. As such, the Court held the unambiguous language of the parties’ agreement controls and 
that Former Husband’s obligation to pay the Former Wife alimony did not terminate upon 
Former Wife’s remarriage. Id. at 1148. 


 
The Fourth District agreed with the general proposition in Taylor, holding that a party to 


a MSA may not invoke Florida’s supportive relationship statute in order to modify or terminate 
an alimony obligation where such action is clearly and unambiguously prohibited under the 
terms of the agreement. Elbaum v. Elbaum, 141 So.3d 658 (Fla. 4th DCA 2014).  


 
The Second District came to a similar conclusion in Herbst v. Herbst, 153 So.3d 290 


(Fla. 1st DCA 2014) finding that the former husband’s alimony obligation did not terminate 
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upon the former wife’s remarriage because the martial settlement agreement obligated him to 
make alimony payments “continuing for the life of the Petitioner.” Id. The Court found that this 
provision unambiguously obligated the former husband to pay the former wife alimony beyond 
the Former Wife’s remarriage, and therefore controlled over the application of Fla. Stat. 
§61.08(8).  


 
Notwithstanding all of the foregoing, courts will revise child support provisions of 


agreements when necessary. In Lampert v. Lampert, 57 So.3d 287 (Fla. 4th DCA 2011), the 
Court held that the child support provisions of a contract entered into between a Former Husband 
and a Former Wife were against the children’s best interests and therefore void.  


 
In Brown v. Brown, 68 So.3d 964 (Fla. 2d DCA 2011), the Court allowed a Former 


Husband to pay child support in an amount that was less than the amount agreed upon between 
the parties in their MSA reasoning that the court’s order did not reduce the amount of child 
support to be paid by the Former Husband pursuant to the parties’ MSA (which the Former 
Husband had no actual ability to pay) “but it permits him to avoid contempt or other enforcement 
action so long as he pays a reduced amount of child support while the remaining amount 
accumulates for later payment.” Id.  


 
In Comstock v. Comstock, 74 So.3d 1094 (Fla. 4th DCA 2011), the Court held that the 


parties’ mediation agreement was nonbinding and unenforceable as to child custody and child 
support issues until the agreement was determined to be in the best interests of the children. But 
see, Laussermair v. Laussermair, 55 So.3d 705 (Fla. 4th DCA 2011) (provision of MSA 
requiring Former Husband’s child support payment to be deposited into a college educational 
account upheld finding no public policy violation); Neville v. Neville, 34 So.3d 779 (Fla. 5th 
DCA 2010) (Former Husband was required to pay child support until child graduated from high 
school but not beyond age 19 pursuant to unambiguous written agreement). 


 
INTERPRETATION 


Contract laws govern interpretation of Marital Agreements  
 


Since marital agreements are contracts under Florida law, generally applicable principles 
of contract interpretation govern. Thus, interpretation of a marital agreement “begins with a 
review of the plain language of the agreement because the contract language is the best evidence 
of the parties’ intent at the time of the execution of the contract.” Taylor v. Taylor, 1 So.3d 348, 
350 (Fla. 1st DCA 2009); see also Murley v. Wiedamann, 25 So.3d 27 (Fla. 2d DCA 2009).  


 
“Where the terms of a marital settlement agreement are clear and unambiguous, the 


parties’ intent must be gleaned [only] from the four corners of the document.” Wrieden v. 
Wrieden, 117 So.3d 842, 843 (Fla. 4th DCA 2013). A term is ambiguous if it is “rationally 
susceptible to more than one construction.” Elias v. Elias, 152 So.3d 749, 752 (Fla. 4th DCA 
2014). 


 
In Regan v. Regan, 217 So.3d 91 (Fla. 4th DCA 2017), the Former Husband appealed an 


order granting his petition for downward modification of alimony as he believed the decrease to 
be insufficient. The Former Husband argued, in part, that the trial court should have imputed 
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income to the Former Wife.   The trial court refused to impute income to the Former Wife as the 
parties’ Agreement did not contemplate that she would be required to work.  The Fourth District 
affirmed the trial court’s decision and held that the court did not “abuse its discretion in failing to 
impute income to the former wife for employment…the MSA did not either specifically or 
impliedly require the former wife to work to support herself.  Thus, the court was merely giving 
effect to the MSA in not imputing income to the former wife to reduce the former husband’s 
obligation.  Had the parties intended to impute income to the former spouse for purposes of 
support, they should have put a provision in the MSA.”1 


 
If a party has not expressed a clear and unambiguous intent to waive their statutory right 


to seek modification, it is error for a trial court to conclude that a party has waived such right.  
Kallett v. Kastriner, 225 So.3d 967 (Fla. 2d DCA 2017).  Similarly, the right to modify an 
alimony award may be waived by either party.  While the waiver may be implied, it must be 
clear and unambiguous.  Ispass v. Ispass, ---So.3d---, 2018 WL 663775 (Fla. 5th DCA 2018)2 
citing Rosenthal v. Rosenthal, 199 So.3d 541, 542 (Fla. 1st DCA 2016)3.  
                                                
1 / During the parties’ divorce, the Former Husband agreed to pay the Former Wife $9,000.00 a month in 
alimony.  Her Financial Affidavit showed expenses of more than $15,000.00 a month.  After the divorce, the Former 
Wife’s expenses were reduced once she sold her home, moved to a different state and purchased a smaller house.  
The trial court reduced the Former Wife’s alimony to $7,800.00 a month which they found would cover her 
expenses and taxes.  The court refused to impute income to her since the MSA did not contemplate the Former Wife 
would work.   
 
2 / In Ispass, the Former Wife argued that the trial court erred in finding that she waived the right to modify 
alimony when she agreed that the alimony payments would cease on her 62nd birthday.  The parties’ Marital 
Settlement Agreement (“Agreement”) provided that the Former Husband would pay the Former Wife $2,250.00 a 
month in alimony unless he became permanently disabled or retired after age sixty-two, at which time she would 
receive her share of the Former Husband’s pension.  The Agreement also stated that the Former Husband’s alimony 
payments would immediately cease upon the Former Wife’s death, remarriage or cohabitation.    
 


Shortly after the parties’ divorce was finalized, the parties modified their Agreement such that the Former 
Husband would continue paying $2,250.00 per month until July 2006 when the monthly payments would be reduced 
to $1,800.00 and then the payments would stop completely when the Former Wife reached the age of sixty-two.  
The Former Husband also agreed to waive his right to reduce or terminate alimony based on cohabitation.  The 
modified Agreement also stated that the parties retained the right to modify the agreement according to Florida law. 


 
Two months before her sixty-second birthday, the Former Wife filed a supplemental petition to modify in 


which she sought to increase her alimony amount and extend the duration beyond her birthday.  She then filed an 
amended petition several months after her sixty-second birthday.  The Former Husband filed a Motion to Dismiss 
and argued that the trial court lacked jurisdiction to extend the duration of the alimony payments. The trial court 
agreed with the Former Husband and determined it lacked subject matter jurisdiction since Fla. Stat. 61.14 does not 
allow the court to change the duration of an alimony award and that the Former Wife waived her right to extend 
alimony payments beyond her sixty-second birthday under the modified Agreement.  


 
On appeal, the Fifth District held that the trial court erred in dismissing the petition based on the fact that it 


did not have subject matter jurisdiction.  The Court also found it was error to dismiss the Former Wife’s petition 
since the modified Agreement stated that the agreement could be modified.  The case was remanded back to the trial 
court to consider the waiver issue.  


 
3 / In Rosenthal, the parties’ Marital Settlement Agreement did not explicitly contain language waiving the 
parties’ right to modify the alimony obligation.  The alimony provision noted the amount of spousal support to be 
paid as well as that it would terminate on June 30, 2018 or the death of either party.  The alimony provision was 
silent regarding future modification of the award.  The child support provision, on the other hand, specifically stated 
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In Chaphe v. Chaphe, 19 So.3d 1019 (Fla. 1st DCA 2009), the Mother filed a motion to 


hold the Father in contempt for failure to reimburse her for children’s educational expenses as 
required by the parties’ marital settlement agreement. The trial court determined the agreement 
was harsh and rewrote it. The First District reversed, holding that a marital settlement agreement 
is a contract subject to interpretation as any other. The Chaphe Court chastised the trial court by 
stating that a court may not remake a marital settlement agreement under the guise of 
interpreting the agreement, even where an ambiguity exists.  


 
In Feliciano v. Munoz-Feliciano, 190 So.3d 232 (Fla. 4th DCA 2016), the Wife filed a 


motion to enforce the marital settlement agreement and determine the disposition of the sale 
proceeds from the marital home.  


 
The parties agreed in their MSA to sell the marital home and split any proceeds equally. 


They further agreed that “it is the goal of the parties to avoid paying shortfall or deficit in the 
event the outstanding balances on the mortgage on the Residence are greater than the proceeds of 
the sale.”   In accordance with the agreement, the Wife had exclusive use and occupancy of the 
marital home until its sale. She was also responsibility for paying the first mortgage on the 
property while her Husband was responsible for paying the HELOC, an installment loan, and 
alimony payments.  Each party was “entitled to credit or reimbursement from the other party’s 
share of the proceeds for half of the payments that he or she made on the first mortgage, 
HELOC, and the installment loan from the date of the divorce through the date of the sale.”   


 
 The trial court found that the Wife was entitled to all of the proceeds of the sale, but also 
found that she was entitled to additional funds and entered a judgment against the Husband.  


 
The appellate court reversed the trial court’s order and affirmed what other Courts have 


ruled time and time again; “courts are not to rewrite terms that are ‘clear and unambiguous.’”   
The appellate court held that the plain meaning of the contract is that the parties are entitled to a 
credit or reimbursement from the other party’s share of the proceeds from the sale of the house; 
there is no alternative source of funding, nor does the contract allow for a deficiency in the event 
the proceeds are insufficient to fully compensate the creditor spouse.  


 
Further proof that courts are going to enforce the written agreement without rewriting its 


terms can be found in Rose v. Rose, 8 So.3d 1251 (Fla. 4th DCA 2009). There, the marital 
settlement agreement unambiguously provided that child support would terminate upon the child 
reaching the age of majority. There was no provision that child support would continue through 
high school graduation if, in fact, the child was expected to graduate before age 19.  
 


                                                                                                                                                       
that the child support amount may be modified at any time if there is a substantial change in circumstances.  The 
Agreement also included a modification provision that noted the burden of proof in the event either party tried to 
modify any provision of the Agreement.  Based on the above, the First District found that the Agreement did not 
clearly and unambiguously indicate the parties’ intent to waive the right to modify the alimony award and remanded 
the issue back to the trial court to conduct further proceedings to determine if a waiver was contemplated by the 
parties, and if not, whether the former husband was entitled to a modification.  
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Three months before one of the children reached the age of 18, the Mother brought a 
proceeding to modify the child support to require the father to continue to pay support until the 
child had graduated from high school. The trial court entered a summary judgment, concluding 
that the child’s passage to majority while still in high school constituted a substantial change not 
contemplated by the parties when they agreed to the MSA. The Fourth District reversed.  
 


“There is no ambiguity in the MSA and its consequent final 
judgment. The parties agreed that the occurrence of one of five 
singular events in the lives of a child – majority, marriage, death, 
high school graduation, or self-support, would terminate his duty 
of support. In their five alternatives, they specifically listed both 
majority and graduation. It is simply a fiction to hold that these 
parents “did not contemplate” their child reaching the age of 
majority before graduation when they specifically listed that very 
event as a possible terminating event.”   


 
Consequently, there was no ambiguity and the parents’ mistake of law was not sufficient to 
rewrite the settlement. See also Ferguson v. Ferguson, 54 So.3d 553 (Fla. 3d DCA 2011) (where 
the language of a mediated marital settlement agreement was unambiguous, trial court could not 
void the real property provisions of the agreement due to changes in the economy which did not 
constitute an unanticipated circumstance within the doctrine of impossibility and could have 
been provided for in the agreement).  
 


As further evidence of the Courts’ inclination to enforce an agreement as written, the 
Third District confirmed that the Wife was not entitled to rescission of a mediated settlement 
agreement on the grounds of unilateral mistake. In Rachid v. Perez, 26 So.3d 70 (Fla. 3d DCA 
2010), the Court recognized that the Wife did not claim that any party mislead or induced her to 
enter into the agreement, but rather that her own attorney mislead or induced her. The Court held 
that the Wife had an obligation to read and know the legal parameters regarding the validity of 
the application of her prenuptial agreement prior to the mediation, and the Wife failed to 
demonstrate that denial of that relief would be inequitable. But see, Moree v. Moree, 59 So.3d 
205, 207 (Fla. 2d DCA 2011)(“A marital settlement agreement may be set aside when it is 
entered into as a result of mutual mistake, coercion, or duress.”). 


 
The First District in Steele v. Prince, 197 So.3d 652 (Fla. 1st DCA 2016), reversed the 


general magistrate’s interpretation of a timesharing provision in the parties’ mediation agreement 
and held that the interpretation of a mediation agreement is subject to contract law principles.  
The language in a mediation agreement should be given its plain meaning and not be disturbed 
unless found to be ambiguous or in need of clarification, modification, or interpretation.   


 
 In Dogoda v. Dogoda, ---So.3d---, 2017 WL 6027961 (Fla. 2d DCA 2017), the Court 
reaffirmed the principal that settlement agreements are to be interpreted in accordance with the 
law governing contracts and, absent evidence of the parties’ intent to the contrary, the 
unambiguous language of the agreement should be interpreted according to its plain meaning4.   
                                                
4 / The parties’ Settlement Agreement specifically provided that it was to take effect upon its execution by 
both parties.  The Agreement was executed on September 19, 2014, but the Final Judgment was not entered until 
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Contract laws govern interpretation of Prenuptial and Postnuptial Agreements  
 
 The Fourth District in Chipman v. Chipman, 975 So.2d 603 (Fla. 4th DCA 2008), once 
again recognized that a postnuptial agreement is subject to interpretation like any other contract, 
as did the Third District Court of Appeal in Riera v. Riera, 86 So.3d 1163 (Fla. 3d DCA 2012).  
 
 The same principles that control the construction of other contracts apply to the 
interpretation of a prenuptial agreement. Herpich v. Estate of Herpich, 994 So.2d 1195 (Fla. 5th 
DCA 2008). 
 
 Prenuptial Agreements do not differ from other agreements and should be construed and 
interpreted in the same manner as any other contract. Mulhern v. Mulhern, 446 So.2d 1124 (Fla. 
4th DCA 1984).  
 
 Most recently, in Colino v. Colino, 198 So.3d 1137 (Fla. 5th DCA 2016), the Court held 
reaffirmed that where a contract is clear and unambiguous, it must be enforced in accordance 
with its plain language.    
 


                                                                                                                                                       
December 30, 2014.  After the execution date of the Agreement, but before the Final Judgment was entered, the 
Husband began to pay his spousal support obligation.   
 
 The Husband was employed as a firefighter throughout the parties’ marriage.  Between the execution of the 
MSA and the entry of the Final Judgment, the Husband had a poor performance during his fire department physical 
fitness drills and considered retirement.  He had previously considered his retirement options yearly during his 
marriage for ten years preceding the parties’ divorce.  
 
 In December 2014, after the execution of the Agreement, but prior to the entry of the Final Judgment, the 
Pension Board approved the Husband’s retirement, effective January 23, 2015.  Three months after his retirement, 
the Husband filed a Petition to Downward Modify his support obligation.  The trial court entered an order denying 
the Petition as they found that the Husband’s retirement was voluntary and contemplated prior to the entry of the 
Final Judgment and that the Husband took steps to put his retirement in place.  The trial court further found that it 
could not grant the Husband’s relief he requested because he decided to retire before the entry of the Final 
Judgment. 
 
 The Former Husband appealed.  In reviewing the trial court’s decision, the key issue before the Second 
District was whether the Husband’s retirement was contemplated at the time of the final judgment.   
 
 The Wife argued that the Husband’s retirement could not serve as a basis for the modification because it 
was contemplated before the entry of the Final Judgment.  The Court disagreed and found that the relevant analysis 
begins with what the parties contemplated at the time of the execution of the Agreement, not the entry of the Final 
Judgment.  Even though the Husband made annual inquiries about retirement, he and his Wife did not contemplate 
retirement when they entered into the Agreement.  
 The Court also relied on the explicit language in the parties’ Agreement which said that the Agreement was 
going to take effect upon the execution by both parties and that, consistent with that provision, the Husband began 
paying his monthly alimony payments.   
 


In cases involving settlement agreements, the effective date of the agreement establishes the date that a trial 
court should look to in determining whether a substantial change in circumstances was contemplated by the parties.  
If the Court adopted the Wife’s position, they would have changed the terms of the parties’ agreement.  Instead, the 
Court reversed the trial court’s order denying the Petition for Modification.  
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 Reaffirming Lashkajani, the Third and Fourth Districts have held that valid prenuptial 
agreements regarding post-dissolution support are contracts. Gallerani v. Piquet, ---So.3d---, 
2017 WL 5760260 (Fla. 3d DCA 2017); Whissell v. Whissell, 222 So.3d 594 (Fla. 4th DCA 
2017).  
 
Parol Evidence and Ambiguous Agreements  
 


Marital Settlement Agreements:  
 
 Only after the trial court has decided that a marital agreement’s terms are ambiguous, 
may the court admit parol evidence “to explain, clarify or elucidate the ambiguous terms.” 
Taylor v. Taylor, 1 So. 3d 348 (Fla. 1st DCA 2009); see also Teague v. Teague, 122 So.3d 938 
(Fla. 4th DCA 2013); Kirschner v. Kirschner, ---So.3d---, 2018 WL 527017 (Fla. 4th DCA 
2018). Such parol evidence may include “extrinsic evidence as well as the parties’ interpretation 
of the contract.” Wrieden, 117 So. 3d at 843.  
 


If the parties submit contradictory evidence regarding their intent, then the trial court 
must make factual findings regarding the parties’ intent. Taylor, 1 So.3d at 350. 
 
 In determining the appropriate interpretation, “courts are to be mindful that ‘the goal is to 
arrive at a reasonable interpretation of the text of the entire agreement to accomplish its stated 
meaning and purpose.’” See Conway v. Conway, 111 So.3d 925 (Fla. 1st DCA 2013).  
 


What courts cannot do, however, is rewrite the parties’ agreement under the guise of 
interpreting it. Chaphe v. Chaphe, 19 So.3d 1019, 1023-24 (Fla. 1st DCA 2009) (“[A] court may 
not remake a settlement agreement under the guise of interpreting the agreement, even where an 
ambiguity exists.”). This is true even when the parties’ agreement is ambiguous. Id. 
 
 The First District addressed the issue of parol evidence in Syverson v. Jones, 10 So.3d 
1123 (Fla. 1st DCA 2009). There, the Court recognized that Florida courts allow parol evidence 
where there is a latent ambiguity. The Court defined a “latent ambiguity” as a situation where the 
language employed is clear and intelligible and suggests but a single meaning, but some extrinsic 
fact or extraneous evidence creates the necessity for interpretation, or a choice among two or 
more possible meanings. The trial court found that the prenuptial agreement contained two latent 
ambiguities. One involved a lack of a clear identifiable remedy if the Wife failed to pay all or 
most of the down payment on a house as the agreement required and further, whether a sham 
marriage constituted sufficient consideration for the agreement. The First District found that 
neither omission amounted to a latent ambiguity. Because there was no latent ambiguity, parol 
evidence was not admissible and the trial court erred in considering it as evidence of the parties’ 
intent. See Toussaint v. Toussaint, 107 So.3d 474 (Fla. 1st DCA 2013).  
 


The Fourth District reached the opposite result but based upon the same legal theory in 
Jones v. Treasure, 984 So.2d 634 (Fla. 4th DCA 2008). At issue was whether the proposed 
QDRO comported with the requirements of the marital settlement agreement. The Court 
recognized that, “as with any contract, where the terms of a marital settlement agreement are 
clear and unambiguous, the parties’ intent must be gleaned from the four corners of the 
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document; it is only when a term in a marital settlement agreement is ambiguous or unclear that 
the trial court may consider extrinsic evidence as well as the parties’ interpretation of the 
contract to explain or clarify the language,” citing Levitt v. Levitt, 699 So 2d 755 (Fla. 4th DCA 
1997). Even though neither party argued for an evidentiary hearing, and each maintained that the 
language in question was not ambiguous, the appellate court found otherwise. It determined that 
there was ambiguity and reversed the court’s holding for failing to consider parol evidence (even 
though not asked to do so), and remanded for further proceeding.  


 
In Crespo v. Crespo, 28 So. 3d 125 (Fla. 4th DCA 2010), the parties executed a marital 


settlement agreement but it failed to specify a time for when payment of funds was due to the 
Former Wife for equitable distribution purposes. The appellate court upheld the trial court’s 
admission of parol evidence to address the intent of the parties regarding the time of payment. 
The Court recognized that a latent ambiguity arises where the language employed is clear and 
intelligible and suggests but a single meaning, but some extrinsic fact or extraneous evidence 
creates a necessity for interpretation or a choice among two or more possible meanings, citing 
Syverson v. Jones, supra. The Court went on to recognize, that generally, where a contract fails 
to specify the rights or duties of the parties, parol evidence is necessary for interpretation, citing 
Jones v. Treasure, supra. See also Simpson v. Simpson, 68 So.3d 958 (Fla. 4th DCA 
2011)(where settlement agreement contained a latent ambiguity as to the parties’ intentions with 
regard to the disposition of the Husband’s 401K account, the Court must determine the parties’ 
intent through parol evidence).  


 
The Third District in Pita v. Pita, 16 So.3d 1013 (Fla. 3d DCA 2009), relied on parol 


evidence to support a marital settlement agreement and to avoid a finding of invalidity. There, 
the MSA required the Husband to make a good faith effort to obtain new financing or a second 
mortgage in order to pay the Former Wife a sum of money in consideration for her quit claiming 
her interest in the property. The Former Husband defended the agreement by claiming it was 
invalid for lack of specificity on the details of the refinancing. The appellate court found that the 
trial court properly held an evidentiary hearing and used parol evidence to determine the intent of 
the parties. Having determined the intent of the parties, the Court was able to fill in the 
ambiguity, thus giving meaning and enforceability to the agreement.  


 
Prenuptial Agreements: 
 
The Fifth District in Herpich v. Estate of Herpich, 994 So.2d  1195 (Fla. 5th DCA 2008), 


recognized similar legal principles:  If the contractual language of a prenuptial agreement is clear 
and unambiguous, the contract is the best evidence of the parties’ intent and the appellate court 
should look to the document’s plain meaning when interpreting it. Only if the language is 
ambiguous, or reasonably susceptible to more than one meaning, is the court permitted to resort 
to the rules of construction, and rely on extrinsic evidence, to interpret it.   


 
Stated Meaning and Purpose of Marital Agreements  
 
 The stated meaning and purpose of a marital agreement can permissibly override existing 
laws. Taylor v. Lutz, 134 So.3d 1146, 1148 (Fla. 1st DCA 2014) (“[P]arties are free to agree to 
obligations the trial court could not order in the absence of an agreement.”). In fact, one of the 
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purposes of both prenuptial and postnuptial agreements is to order the parties’ economic affairs 
ex ante, and this order often contradicts existing alimony or equitable distribution laws.  
 


Marital Settlement Agreements: 
 


The most common deviations restrict a party’s rights, and are facilitated through waivers 
of alimony or an equitable distribution of marital assets. However, sometimes marital agreements 
are used to enlarge a party’s rights. For example, various district courts of appeal decided cases 
involving marital settlement agreements which unambiguously prohibited the payor’s alimony 
obligation from terminating upon the remarriage of the payee. E.g., id. (finding that the 
unambiguous language in the parties’ agreement that Former Husband’s alimony obligation was 
non-modifiable controlled, rather than the remarriage termination language in Fla. Stat. 
§ 61.08(5)); Herbst v. Herbst, 150 So.3d 290 (Fla. 2d DCA 2014) (finding that the unambiguous 
language in the parties’ agreement that the alimony payments were “for the life of the Petitioner” 
controlled, rather than the remarriage termination language in Fla. Stat. § 61.08(8)). While such a 
requirement was contrary to applicable Florida statutes, it was nevertheless upheld because the 
parties had unambiguously agreed to it. 


 
Prenuptial Agreements: 


 
 When dealing with the waiver of active marital appreciation, be aware of a series of 
earlier cases requiring very specific language in order for that waiver to be valid. In each case, 
the Court upheld the agreements, but rather narrowly interpreted them. In Worley v. Worley, 855 
So.2d 632 (Fla. 2d DCA 2003), the Court was faced with an agreement that provided in part “any 
property, either real or personal, acquired by either prospective spouse, before or after their 
marriage, shall be the separate property of the party owning or obtaining the property and the 
other party shall make no claim…”  The Court found that the agreement did not operate to waive 
the Wife’s right to assets acquired during the marriage as a result of contribution of marital labor 
and funds, nor did it waive her claim to the appreciated value of the Husband’s separately titled 
assets.  
 


Likewise, in Witowski v. Witowski, 758 So.2d 1181 (Fla. 2d DCA 2000), the Husband 
had a vested interest in an United States Postal Service Retirement Fund, which he had fully 
disclosed. The agreement provided that the Husband would “retain all right, title and interest in 
and possession of whatever assets listed above which he may still own at the time of such 
dissolution of marriage.”  The Court found that without a specific provision waiving the 
Husband’s salary, which in turn funded his retirement fund, the marital portion of the retirement 
fund was not governed by the prenuptial agreement as the Husband’s separate property.  


 
Also, in the case of Irwin v. Irwin, 857 So.2d 247 (Fla. 2d DCA 2003), the release of 


marital rights affected “any property owned by Ted Irwin at any time, whether such property is 
acquired or held prior to or during the marriage, or whether held in his name alone or in both of 
their names, jointly or as tenants in common.”  The Court found that the agreement did not 
specifically reserve Mr. Irwin’s marital earnings as his separate property and thus did not 
exclude Mrs. Irwin’s claim to the value of the assets purchased with those earnings.  
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In Valdes v. Valdes, 894 So.2d 264 (Fla. 3d DCA 2004), the Court addressed the 
requirement for a specific waiver in a prenuptial agreement as to the enhanced value of non-
marital properties. The Court held that the agreement, while complete in many respects, was 
silent on the specific issue of enhancement or appreciation of the parties’ non-marital property 
and thus, absent a specific waiver, the Wife did not waive her right to seek equitable distribution 
of the enhanced value of non-marital properties.  


 
In Doig v. Doig, 787 So.2d 100 (Fla. 2d DCA 2001), the Court interpreted an agreement 


which stated “neither party shall make any claim or acquire any interest in the other party’s 
separate property if it increases in value during the marriage.”  Id. at 104. The Court found this 
particular provision addressed only passive appreciation and as such, the appreciation as a result 
of marital labor or effort was not protected and thus, subject to division. Id.  


 
The foregoing cases were all decided between 2000 and 2004. Each court enforced the 


prenuptial agreement involved, but applied a very strict interpretation.  
 
In 2014, the Fourth District in Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th 


DCA 2014), held that the language in the Agreement was broad enough to encompass a waiver 
of enhanced value of non-marital property. The Fourth District certified a conflict based upon 
conflicting decisions resulting from the Second District (Irwin v. Irwin) and Third District 
(Valdes v. Valdes), wherein the Courts construed prenuptial agreements with broad waiver of 
growth or appreciation provisions as being insufficient to waive a spouses claim to the enhanced 
value of the other spouse’s non-marital property that resulted from marital earnings.  


 
On April 22, 2014 the Florida Supreme Court accepted jurisdiction to review the Fourth 


District’s Certified Question and the Supreme Court approved the decision by the Fourth District 
holding that the broad language of the prenuptial agreement waived the Wife’s right to any asset 
titled in the Husband’s name that was acquired during the marriage or that appreciated in value 
due to marital income or efforts during the marriage.  


 
Following suit, in Berg v. Young, 175 So.3d 863 (Fla. 4th DCA 2015), the Court held that 


the Wife was not entitled to the appreciation in the value of the dealership interest that the 
husband had purchased from his father during the marriage. The parties entered into a prenuptial 
agreement where the Wife had waived any interest in separate property owned by the other party 
and titled solely in that party’s name during the marriage. The Husband’s dealership interest was 
purchased with funds earned by the Husband and deposited into his separate bank account; thus 
that was his separate non-marital property and any change in the value of the dealership interest 
was a result of the passive increase in the value of the underlying land and buildings at the 
dealership and was not a result of active marital efforts of the Husband. 


 
SUBSEQUENT STATUTORY IMPACT 


 What if a statute is enacted after a valid marital agreement has already been executed?  
Remedial statutes can be applied retroactively. Smiley v. State, 966 So.2d 330 (Fla. 2007). This is 
true even when the remedial provisions affect rights created by pre-existing contracts. See 
Oakbrook Associates, Ltd. v. Insurance Commissioner of the State of California, 581 So.2d 943 
(Fla. 5th DCA 1991).  
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What if a prenuptial agreement predates Fla. Stat. §61.075, or the alimony provisions of 


Fla. Stat. §61.08, or the modification of alimony provisions found at Fla. Stat. §61.14? The 
outcome will depend on a case-by-case approach and will be governed, in large part, on whether 
the statutory changes are found to be substantive or remedial. As a general rule, any 
subsequently enacted statutory provision of any substantive nature will most likely not modify or 
alter an otherwise valid pre-existing marital contract. See Belcher v. Belcher, 271 So.2d 7 (Fla. 
1972) wherein the Court stated in part, “Contracts are made in legal contemplation of existing 
applicable statutes and so it is that marriage contracts and any ante or postnuptial contracts are 
entered into subject to then existing law, including the law of this State…”  Id. at 11. See also 
Hahn v. Hahn, 42 So.3d 945 (Fla. 4th DCA 2010) (2008 amendments to section 61.13 did not 
retroactively apply to parties’ mediated marital settlement agreement to remove the Former 
Wife’s designation as primary residential parent and establish 50/50 timesharing between the 
parties); Bachman v. McLinn, 65 So.3d 71 (Fla. 2d DCA 2011) (“the legislature did not intend 
the retroactive application to child custody judgments which became final before the effective 
date of the legislation.”). 
 


DE NOVO REVIEW OF ALL TYPES OF MARITAL AGREEMENTS 


 There are a variety of standards for review by the appellate courts. In family law, we are 
most accustomed to the abuse of discretion standard whereby the appellate court will not 
substitute its opinion for the trial court unless the trial court has clearly abused its discretion.  
 
 However, interpretation of marital agreements provides the appellate court far greater 
latitude. The standard for review of any marital settlement agreement is de novo, because 
interpretation of a marital agreement is as a matter of law. As such, the appellate courts are on an 
equal footing with the trial courts as interpreters of the written document. Muir v. Muir, 925 
So.2d 356 (Fla. 5th DCA 2006); Pita v. Pita, 16 So.3d 1013 (Fla. 3d DCA 2009); Crawford v. 
Barker, 64 So.3d 1246 (Fla. 2011). Thus, it is much easier for the appellate courts to substitute 
their interpretation over the trial courts. Several cases have underscored this point.  
 


• The trial court’s interpretation of a postnuptial agreement as a matter of law is subject 
to a de novo standard of review. Chipman v. Chipman, 975 So.2d 603 (Fla. 4th DCA 
2008). 
 


• A trial court’s interpretation of a prenuptial agreement is reviewed de novo; as such 
agreements are governed by the law of contracts. Taylor v. Taylor, 1 So.3d 348 (Fla. 
1st DCA 2009).  
 


• A trial court’s interpretation of a prenuptial agreement is reviewed de novo; as such 
agreements are governed by the law of contracts. Murley v. Wiedamann, 25 So.3d 27 
(Fla. 2d DCA 2009).  
 


• The appellate courts review questions of law, including those pertaining to contract 
interpretation and marital settlement agreements, de novo. Rocha v. Mendonca, 35 
So.3d 973 (Fla. 3d DCA 2010).  
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• A trial court’s interpretation of a marital settlement agreement is reviewed de novo. 


Pipitione v. Pipitione, 23 So.3d 131 (Fla. 2d DCA 2009).  
 


• Determination of an alleged latent ambiguity in a marital agreement is reviewed de 
novo. Syverson v. Jones, 10 So.3d 1123 (Fla. 1st DCA 2009).  
 


• A marital settlement agreement is subject to interpretation like any other contract. 
Therefore, the appellate court is on equal footing with the trial judge in interpreting a 
marital settlement agreement. Riera v. Riera, 86 So.3d 1163 (Fla. 3d DCA 2012). 
 


• The interpretation of the terms of a marital settlement agreement incorporated into the 
final judgment is subject to de novo review. White v. White, 141 So.3d 645 (Fla. 4th 
DCA 2014). 


 
NOVATION 


 A marital settlement agreement that has been incorporated into a final judgment of 
dissolution of marriage is non-modifiable, regardless of either party’s financial position. Contract 
rights become fixed as of the contract, especially where that contract is confirmed by entry of 
final judgment.  
 


Parties form a novation or new contract only where there is a mutual agreement to 
substitute an existing valid obligation with a new valid obligation. Four factors are necessary to 
prove that the parties intended to create a novation: 
 


 (1)  The existence of a previously valid contract; 
 


 (2) Agreement of all the parties to the new contract;  
 


 (3) The extinguishment of the original contractual obligation; and  
 


 (4) Validity of the new contract. 
 


Absent proof of all elements, the trial court lacks the authority to rewrite the parties’ 
agreement, no matter the circumstances. See Seawell v. Hargarten, 28 So.3d 152 (Fla. 1st DCA 
2010). Also see Chaphe v. Chaphe, 19 So.3d 1019 (Fla. 1st DCA 2009), wherein the Court held 
that the trial court may not remake a marital settlement agreement under the guise of interpreting 
the agreement, even where an ambiguity exists. Parol evidence cannot be used to rewrite the 
terms of the agreement.  
 
 Mr. and Mrs. Valchine are no strangers to the appellate court and are the proud parties of 
three reported opinions. It is the third opinion that is of interest in this setting. The parties 
reached a mediated marital settlement agreement that was incorporated into the final judgment. 
The Former Wife appealed, alleging there was mediator misconduct and that she had entered the 
agreement as a result of duress and coercion. The appellate court initially remanded the case 
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back to the trial court to make appropriate findings of fact. See Vitakis–Valchine v. Valchine, 793 
So.2d 1094 (Fla. 4th DCA 2001). On remand, the trial court found no misconduct, no duress or 
coercion, and upheld the agreement, later affirmed by the Fourth. See Valchine v. Valchine, 923 
So.2d 511 (Fla. 4th DCA 2006). Thereafter, the Husband filed a motion seeking to enforce the 
provisions of the settlement agreement. The Wife insisted that the settlement agreement should 
not control because during the pendency of the appeals, the Husband verbally agreed to modify 
the agreement. Where the original agreement recognized that it could only be modified in writing 
and where the Former Wife acknowledged that there was no signed writing modifying the 
agreement, then a verbal modification, even if believed to be true, would not be sufficient to 
overturn the written settlement agreement. Vitakis v. Valchine, 987 So.2d 171 (Fla. 4th DCA 
2008).  
 


ABANDONMENT OF THE AGREEMENT 


 An agreement can be abandoned by the parties. “Abandonment of a contract is essentially 
rescission by mutual consent. It may be proved by showing that the acts of one party are 
inconsistent with the existence of the contract and that the other party acquiesced in those acts.”  
Painter v. Painter, 823 So.2d 268, 270 (Fla. 2d DCA 2002). 
 


In Geraci v. Geraci, 155 So.3d 1194, 1195 (Fla. 2d DCA 2014), the trial court found that 
the parties’ prenuptial agreement was abandoned by mutual consent as a result of the parties’ 
conduct during their 30 year marriage. Unfortunately, in affirming that decision, the appellate 
court did not include any facts which evidenced the parties’ abandonment of their agreement.  


 
However, in the trial court’s Order Regarding Affirmative Defenses as to the Validity of 


the Parties’ Antenuptial Agreement, the trial court found thirteen (13) specific instances of 
conduct throughout the parties’ long-term marriage that evidenced abandonment of the 
prenuptial agreement. Such conduct included:  


 
(a) the Wife selling her premarital home and placing the sale proceeds 


in a joint marital account;  
 
(b) the Wife depositing her inherited funds into a joint marital account;  
 
(c) the parties using funds from a joint marital account to pay certain 


expenses (including real estate taxes, entitlements, and insurance 
expenses) related to premarital real estate interests and holdings of 
the Husband; 


 
(d) the Husband depositing funds from the sale proceeds of his 


inherited property into joint accounts of the parties;  
 
(e) no meaningful effort by either party to segregate their income, 


expenses, assets or debts during the course of the marriage;  
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(f) the Husband executing a general power of attorney granting the 
Wife full and complete authority over the assets of the Husband 
(prior to melanoma diagnosis); 


 
(g) the Husband announcing to his business associates, in the presence 


of the Wife, that the Wife would have full power and authority to 
make decisions that would be binding upon the Husband 
(subsequent to melanoma diagnosis); 


 
(h) the Wife’s significantly increased presence and involvement with 


the business and property interests coinciding with the Husband’s 
melanoma diagnosis; 


 
(i) the parties jointly selecting and purchasing real property in Boca 


Grande with joint funds, taking title to the property in joint names 
(melanoma diagnosis had no role in decision to purchase or in 
titling of property) and using joint funds to improve the property;  


(j) the Husband transferring into the joint names of the parties the 
Myakka property (about one year after melanoma diagnosis);  


 
(k) the Wife having signatory authority on the business accounts of the 


Husband for the last twelve years of the marriage;  
 
(l) the parties having paid their living expenses from joint account 


funds throughout the course of the marriage; and 
 
(m) the parties executing deeds, waivers of interests and agreements 


related to property interests from 1991 to 2001. 
 
The trial court rejected the Husband’s argument that “any such acts by the parties 


represent a wholly permissible action, gift or conveyance as authorized in the parties’ antenuptial 
agreement.” In making this determination, the trial court relied on the unambiguous cumulative 
course of conduct by the parties, and the lack of evidence that either party considered the 
provisions of, or even knew the whereabouts of, their antenuptial agreement until the issue of a 
possible dissolution arose.  


 
ATTACKING THE AGREEMENT 


Prenuptial and Postnuptial Agreements:  
 
 Despite the passage of years and the number of reported cases dealing with efforts to set 
aside prenuptial and postnuptial agreements, the legal standards are still set by Casto v. Casto, 
508 So.2d 330 (Fla. 1987). Prenuptial and postnuptial agreements may be challenged on two 
different levels: 
 
  Level I:  An agreement may be set aside or modified upon establishing that it was 
reached under fraud, deceit, duress, coercion, misrepresentation, or overreaching. 
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  Level II:  The challenging spouse must establish that the Agreement makes an 
unfair or unreasonable provision for that spouse, given the circumstances of the parties. Once 
unfairness is established, a presumption arises that there was either concealment or a presumed 
lack of knowledge of the defending spouse’s finances at the time the agreement was reached. The 
burden then shifts to the defending spouse. The presumption can be rebutted upon a showing 
that: 


(a) the defending spouse made full, frank financial disclosure; 
 


or 
 


  (b) the challenging spouse had a general knowledge of the character and 
extent of the other party’s assets and income. 
 
The test in this regard is the adequacy of the challenging spouse’s knowledge at the time of the 
agreement and whether the challenging spouse was prejudiced by the lack of information.  


Casto was also one of the first major decisions to recognize what grounds would not be 
sufficient to overturn an agreement:  


 
  1. A bad bargain, by itself, is not sufficient grounds to set an agreement 
aside;  
 
  2. A bad fiscal bargain that appears unreasonable can still be knowledgably 
entered into for reasons other than insufficient knowledge of assets and income;  if an agreement 
that is unreasonable is nonetheless freely entered into, it is still enforceable; and 
 
  3. Lack of competent assistance of counsel is no basis to vacate an 
agreement.   
 
 An entire article could be devoted to the number of cases that have interpreted and 
applied Casto. These materials will focus on some of the more recent decisions.  
 


The Fourth District in Francavilla v. Francavilla, 969 So.2d 522 (Fla. 4th DCA 2007), 
addressed the factors necessary to establish duress. It held that in order to set aside a prenuptial 
agreement based on duress: 
  a. The act sought to be set aside had to be effected involuntarily and not as 
an exercise of free choice or will; and  
 
  b.  That this condition of mind was caused by some improper or coercive 
conduct of the other spouse. A spouse’s ultimatum that the marriage would not occur without a 
prenuptial agreement being signed does not constitute duress, because there is nothing improper 
about taking such a position. Id. at 524; see also, Doig v. Doig, 787 So.2d 100 (Fla. 2d DCA 
2001) and Eager v. Eager, 696 So.2d 1235 (Fla. 3d DCA 1997).  
 


Mrs. Francavilla unsuccessfully argued that duress had to be presumed because she was 
seven months pregnant at the time the agreement was signed, her pregnancy forced her to leave 
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her job as a flight attendant, and the agreement was not signed until an hour before the wedding 
ceremony. The Court considered other factors in finding that the Wife’s plight did not amount to 
duress, such as recognition that the negotiations stretched over several months, there was more 
than adequate disclosure, the terms were negotiated, and the Wife’s attorney drafted the 
agreement. 


 
In Zoldan v. Zohlman, 915 So.2d 235 (Fla. 3d DCA 2005), the Husband claimed a 


postnuptial agreement he executed was void as a product of undue influence because it required 
him to name the Wife’s daughter as an heir equal to his three sons by a prior marriage. The Court 
held there was not sufficient proof of undue influence.  


 
In Kearney v. Kearney, 129 So.3d 381 (Fla. 1st DCA 2013), the trial court’s decision 


finding the postnuptial agreement invalid, due to overreaching, misrepresentation, and failure to 
disclose marital assets and liabilities, and further finding that the agreement was unfair and 
unreasonable, was affirmed on appeal. It should be similarly noted, that the Court found that 
although a spouse may accept the benefits of an agreement during the marriage, this acceptance 
does not preclude a later challenge to the agreement.  


 
When applying Casto Level II, is the unfairness measured as of date of the agreement or 


as of the date the party is seeking to overturn the agreement? DelVecchio v. DelVecchio, 143 
So.2d 17 (Fla. 1962), clearly holds that the element of fairness between the parties is measured 
as of the time of the execution of the agreement. The same court in Casto 25 years later 
recognizing that the test for unfairness is, in part, based upon the circumstances of the parties, 
citing back to DelVecchio, supra.  


 
Casto goes on to recognize that the challenging spouse must present evidence of the 


parties’ relative situations, including their respective ages, health, education, and financial status. 
What if the agreement meets the fairness test based on the circumstances at the time of execution 
of the agreement, but later becomes substantially unfair with the passage of time? If a college 
educated and gainfully employed twenty-five year old woman signs an agreement that waives 
her right to alimony and assets and then later quits her job as a result of the marriage and raises 
three children and never works outside of the home again, will that same agreement meet the 
fairness test when she is sixty? Does the trial court have the authority to apply the fairness test at 
the time of the divorce rather than at time of execution? Probably not. At this time, there does not 
appear to be any case law that allows the court to look at circumstances at the time of the 
dissolution to measure the test of unfairness.  


 
The degree and detail of the financial disclosure required to overcome the Casto Level II 


presumption seems to be lessening. The early case of O’Connor v. O’Connor, 435 So.2d 344 
(Fla. 1st DCA 1983) offered the proposition that a financial disclosure need not be “minutely 
detailed or exact.”    


 
Later, in Waton v. Waton, 887 So. 2d 419 (Fla. 4th DCA 2004), the Husband disclosed 


that he had an ownership interest in an insurance company but did not give it a monetary value. 
The Court held that the disclosure was sufficient to give the Wife a general knowledge of the 
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Husband’s assets, particularly when the Wife never sought clarification or requested any 
additional information.  


 
In Gordon v. Gordon, 25 So.3d 615 (Fla. 4th DCA 2009), the Husband’s financial 


disclosure did not list his airline pension. The Court upheld the agreement, recognizing that the 
Husband had disclosed substantial assets, and the undisclosed pension plan constituted only a 
small fraction of the Husband’s total net worth. Of some interest is the Court’s recognition of the 
Wife’s business experience. It recognized that she had been married twice before, she had a 
college degree and at one time owned a health care agency. While she was working, she earned 
approximately $70,000 per year. The Court found that she understood the significance of the 
agreement she was about to sign and knowingly chose not to seek the advice of a lawyer. “The 
questions of whether a challenging spouse had some understanding of his or her rights, and had 
or reasonably should have had, a general and approximate knowledge of the proponent’s 
property, are matters of fact to be determined by the trial court upon the evidence, and its finding 
will not lightly be disturbed.”  McNamara v. McNamara (#2), 40 So.3d 78, 82 (Fla. 5th DCA 
2010), citing DelVecchio v.Del Vecchio, 143 So.2d 17, 20 (Fla. 1962). 


 
Query:  Should the education, intellect and experience of the challenging party have a 


legal significance? Or, are such facts secondary and just further support for upholding the 
validity of the agreement?   


   
Marital Settlement Agreements: 


 
In Para de Rey v. Rey, 114 So.3d 371 (Fla. 3d DCA 2013), the Court affirmed the 


validity of a marital settlement agreement entered into during the course of litigation. On appeal, 
the Wife claimed the agreement was the product of duress and coercion, and made unfair and 
unreasonable provisions. The Wife argued the trial court erred by ruling on the validity of the 
agreement without allowing her the additional discovery she sought, which she claimed would 
have enabled her to prove that, based on the relative financial positions of the parties during the 
marriage, the agreement contained unfair or unreasonable provisions. However, the Wife’s 
pleadings were entirely conclusory and lacked specificity. Under such circumstances, the trial 
court was duty-bound to determine the validity of the agreement prior to granting the Wife’s 
discovery requests.  
 


In Tanner v. Tanner, 975 So.2d 1190 (Fla. 1st DCA 2008), the Court held that the 
evidence did not support the trial court’s decision to set aside an agreement because of 
overreaching. The Court found that the facts supported nothing other than the Wife’s “buyer’s 
remorse,” which was not a sufficient basis for overturning an agreement.  


 
Likewise, the Former Wife was not entitled to a rescission of the agreement on the 


ground of unilateral mistake in Rachid v. Perez, 26 So.3d 70 (Fla. 3d DCA 2010). There, the 
Wife claimed her own attorney mislead or induced her. The Court held that the Wife had her 
own obligation to read and know the legal parameters regarding the validity and application of 
her prenuptial agreement; any alleged lack of understanding was legally insufficient.  
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CASTO TEST DOES NOT APPLY TO LITIGATED SETTLEMENT AGREEMENTS 


 The Casto concept of fairness is premised on the recognition that parties to a marriage are 
not dealing at arm’s length. Casto, 508 So.2d at 334. DelVecchio recognized that the relationship 
between parties to a prenuptial agreement is one of mutual trust and confidence requiring 
exercise of a high degree of good faith. Once the parties become involved in divorce litigation 
the rules change.  
 


In Petracca v. Petracca, 706 So.2d 904 (Fla. 4th DCA 1998), the Court recognized that 
after resorting to litigation over marital property rights, neither spouse can be thought to be 
dealing as fiduciaries. Once a case has been litigated, the resulting settlement agreement is not 
governed by the Casto test of fairness. A spouse challenging such an agreement where both 
parties were adversaries is limited to showing actual fraud, misrepresentation and discovery, or 
coercion, and cannot claim unfairness. Bad bargains are nevertheless enforceable so long as they 
are voluntarily and not otherwise against public policy. The fact that one party to the agreement 
apparently made a bad bargain is not a sufficient ground, by itself, to vacate or modify a 
settlement agreement. See Chovan v. Chovan, 90 So.3d 898 (Fla. 4th DCA 2012).  
 


When spouses are involved in full-fledged litigation over property and support rights, 
there can be no question of adequacy of knowledge. Adversarial parties have an opportunity of 
financial disclosure under applicable rules of procedure and accordingly, the settlement 
agreement is not subject to challenges that it is unfair or unreasonable. The parties are 
necessarily dealing in arm’s length and without any special fiduciary relationship of unestranged 
marital parties. Petracca, supra; see also Zakoor v. Zakoor, 240 So.2d 193 (Fla. 4th DCA 1970).  


The Petracca decision does not specifically reference Fla. R. Civ. P. 1.540 or its Family 
Rule equivalent, Fla. Fam. R. P. 12.540. However, the decision incorporates the same concepts 
of limiting the basis to attack a litigated agreement and especially one that has been incorporated 
into a final judgment. The Petracca decision is also valuable for its detailed summary of the 
significant Florida cases dealing with the enforceability and challenge of marital agreements.  


The Supreme Court addressed this same issue a few years later in Macar v. Macar, 803 
So.2d 707 (Fla. 2001). The Court specifically held that where a settlement agreement is reached 
after the initiation of litigation, parties challenging final judgments in divorce proceedings are 
not permitted to claim lack of knowledge. Through due diligence, they could have unearthed all 
relevant facts. The Court held that Rule 1.540 and not Casto provides the frame work for 
challenging a settlement agreement entered into after the commencement of litigation.  


 Kuchera v. Kuchera, 983 So.2d 776 (Fla. 4th DCA 2008), takes the sanctity of a litigated 
agreement a step further. There, after litigation, the parties entered into a marital settlement 
agreement in 1992. Thereafter, they reconciled. The Husband filed again in 1993. They again 
reconciled. However, they also filed an agreed motion seeking court approval of their 1992 
marital settlement agreement. The Court entered an order approving the MSA. No final judgment 
was ever entered. Several years later and after the birth of two additional children, the parties 
again separated. The Husband sought to disavow the agreement and challenged it for fairness. 
The trial court set it aside and the appellate court reversed, holding that litigated settlement 
agreements may not be challenged for fairness when each party has been represented by counsel 
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and given the opportunity to learn the financial resources of the other through discovery. If the 
parties choose to settle their case, they should not be heard to assail the relative fairness of the 
bargain. The passage of several years and additional children did not lessen the enforceability of 
the agreement. Query:  Did it make a difference that the high wage earning spouse was 
challenging the agreement, as opposed to the stay at home mother?  
 


UNIFORM PREMARITAL AGREEMENT ACT 


 Florida adopted the Uniform Premarital Agreement Act in 2007 and it is found at Fla. 
Stat. §61.079. In summary it: 
 


• Requires a premarital agreement be in writing and signed by both parties; 
 


• Allows the parties to address all substantive rights in the agreement; 
 


• Provides that after marriage, a premarital agreement may only be amended, revoked 
or abandoned by a written agreement signed by both parties;  
 


• Identifies the basis under which a premarital agreement is not enforceable. Those 
grounds provide: 


 
o The party did not execute the agreement voluntarily; 


 
o The agreement was the product of fraud, duress, coercion, or overreaching; 


 
o The agreement was unconscionable when it was executed and before 


execution of the agreement the complaining party:  
 


(a) was not provided a fair and reasonable disclosure of the property or 
financial obligations of the other party; and 


 
(b) did not voluntarily and expressly waive in writing any right to 


disclosure of the property or financial obligations of the other party 
beyond the disclosure provided; and  


 
(c) did not have or reasonably could not have had an adequate 


knowledge of the property or financial obligations of the other party.  
 


Does Fla. Stat. §61.079 override Casto? It refers to the agreement being unconscionable, 
not unfair. It further suggests that a party may waive all disclosure rights if done so in writing. 
The language of the statute no doubt deviates from the language in Casto Level II. There do not 
appear to be any reported cases that have directly addressed this issue to date. Until there is a 
clear reported decision, it is most likely that the trial court will read the statutory provisions in 
tandem with the language of Casto.  
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RIGHTS & INTERESTS SUBJECT TO WAIVER IN 
PRENUPTIAL AND POSTNUPTIAL AGREEMENTS 


 Prenuptial agreements allow parties to waive some rights and interests in the event of 
dissolution or death. The following are rights and interests that are subject to waiver: 
 
Post-Dissolution Alimony 
 
 The right to alimony post-dissolution may be waived, if the waiver is specific. See Fla. 
Stat. § 61.079(4)(a)4 (“Parties to a premarital agreement may contract with respect to the 
establishment, modification, waiver, or elimination of spousal support.”); White v. White, 617 
So.2d 732, 734 (Fla. 2d DCA 1993)(“We will not permit a prenuptial agreement to waive a right 
to alimony or support unless that waiver is unambiguously expressed in the agreement.”); see 
also Worley v. Worley, 855 So.2d 632, 634 (Fla. 2d DCA 2003). Specificity is required because 
of the “important functions fulfilled by alimony for both the recipient and this state.” White, 617 
So.2d at 734. Accordingly, the catchall phrase, “or any other right or claim that may otherwise be 
available,” is not a clear waiver of alimony. Id.  
 


Further, the specificity required relates to the right to alimony itself, and cannot be 
waived by giving up any right to a spouse’s separate property because the income produced by 
that separate property is fairly considered by the trial court in determining the payor spouse’s 
ability to pay. See Johnson v. Johnson, 779 So.2d 620, 620 (Fla. 5th DCA 2001) (“The husband 
did not waive alimony by the agreement; he merely waived any claim to the wife’s separate 
property. However, it is clear that one’s separate property, while not subject to distribution, may 
still constitute income from which alimony obligations may be met.” (citing Fla. Stat. 
§ 61.08(2)(d) and (g)).  
 
Modification of Alimony 
 
 It is also important to waive any right to modification of the alimony established in the 
prenuptial agreement and to specifically provide that no jurisdiction will be allowed to make any 
later award to avoid any future rights to alimony. See Vargas v. Vargas, 654 So.2d 963 (Fla. 5th 
DCA 1995) (affirming trial court’s decision to modify the separation agreement’s term limiting 
alimony to a maximum of five years to permit permanent alimony because it found the waiver 
therein did “not attempt to waive causes of action for modification of support which might arise 
in the future.”). 
 


In Vargas, the parties’ separation agreement provided for five years of alimony to the 
Wife, but the wife filed a supplemental petition for modification requesting the court modify her 
alimony award to be permanent. Id. at 964. In determining whether the Wife waived her right to 
seek modification of alimony, the court looked at the critical language of the General Release 
provision: “Each party . . . does hereby release the other . . . from all causes of action, claims, 
rights or demands whatsoever which either had or now has against the other.” Id. In affirming the 
trial court’s decision to modify the separation agreement’s alimony provision, the Fifth District 
Court of Appeal stated: 
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The right to seek modification of alimony which depends on a 
future change of circumstance is not a cause of action or claim that 
either party had either before the agreement or at the time of the 
agreement. The agreement, by its terms, does not attempt to waive 
causes of action for modification of support which might arise in 
the future. Had it done so, the waiver would have been effective. 
Without it, there is no effective waiver. 


 
Id.; see also Posner I, 233 So. 2d at 385-86 (holding that an antenuptial agreement settling 
alimony rights is subject to increase or decrease under changed conditions as provided in section 
Fla. Stat. § 61.14, as the parties are assumed to have known of the existence of the statute when 
they made their agreement); Posner II, 257 So.2d at 534 (“[A] change in circumstances of the 
party since the date of the agreement can be considered by the [c]hancellor in modification of 
support and alimony provided for in an antenuptial agreement.”). 
 
 Thus, the right to modify alimony may be waived, and a specific waiver is also required. 
See Hahamovitch v. Hahamovitch, 133 So.3d 1008, 1017 (Fla. 4th DCA 2014), affirmed by 174 
So.3d 983 (Fla. 2015). In Hahamovitch, the parties’ prenuptial agreement only contained a 
general waiver of alimony “except as otherwise provided for herein.” Id. at 1017, 1012. The 
appellate court found that such language did not specifically waive the wife’s right to seek 
judicial modification of the alimony provided for in the agreement, and actually considered the 
agreement to be “silent on modification of alimony.” Id. at 1017; cf. Snedaker v. Snedaker, 660 
So. 2d 1070, 1073 (Fla. 4th DCA 1995) (finding a sufficient waiver of the wife’s right to modify 
the $42,000 per year alimony based upon the length of the marriage set by the parties’ 
antenuptial agreement, where the parties agreed that amount was final and waived “any and all 
rights to receive any further alimony”). The Fourth District Court of Appeal also noted that “the 
integration clause in the prenuptial agreement cannot reasonably be construed as prohibiting 
judicial modification of the alimony obligation.” Hahamovitch, 133 So.3d at 1017. 
 
Equitable Distribution 
 
 The right to an equitable distribution of marital property may be waived. See Fla. Stat. 
§ 61.075(6)(b)4, (“Nonmarital assets and liabilities include . . . Assets and liabilities excluded 
from marital assets and liabilities by valid written agreement of the parties.”).  
 
 However, even if an individual asset is defined as non-marital according to the prenuptial 
agreement’s terms, the other party will still be entitled to an equitable distribution of “[t]he 
enhancement in value and appreciation of nonmarital assets resulting either from the efforts of 
either party during the marriage or from the contribution to or expenditure thereon of marital 
funds or other forms of marital assets, or both” absent a specific waiver of such enhancement or 
appreciation. Fla. Stat. §61.075(6)(a)1b; see Witowski v. Witowski, 758 So.2d 1181, 1184 (Fla. 
2d DCA 2000); Worley v. Worley, 855 So.2d 632 (Fla. 2d DCA 2003).  
 


The Florida Supreme Court resolved a circuit split regarding what constitutes a 
sufficiently specific and therefore valid waiver of enhancement or appreciation of a nonmarital 
asset. See Hahamovitch v. Hahamovitch, 174 So.3d 983 (Fla. 2015) (resolving the Fourth 
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District’s certified conflict with Irwin from the Second District and Valdes from the Third 
District). The Fourth District Court of Appeal certified conflict because “both the Second District 
and Third District have construed prenuptial agreements with substantially similar title 
provisions as being insufficient to waive a spouse’s claim to the enhanced value of the other 
spouse’s non-marital property that resulted from marital earnings.” Hahamovitch v. 
Hahamovitch, 133 So.3d 1008, 1016 (Fla. 4th DCA 2014). 


 
Most recently, in Felice v. Felice, 194 So.3d 1037 (Fla. 2d DCA 2016), the parties 


entered in a prenuptial agreement where the Wife agreed that she would not be entitled to any 
interest in the Husband’s premarital home on Marco Island. The Husband also agreed that the 
Marco Island property “shall be always and forever pursuant to [the] agreement of the parties, 
remain pre-marital property…” and at no time shall the wife “…be entitled to any interest in said 
home unless such right is granted with the same formality as the instant instrument.” 


 
The trial court found the prenuptial agreement to be enforceable and found that the 


language does not prevent the former wife from claiming an interest in the former husband’s 
premarital home. Specifically, the trial court said the following: 


 
The Court finds that the Prenuptial Agreement fails to specifically 
address whether or not the provisions of the agreement apply to the 
enhanced value of the [the former husband’s] premarital property 
that resulted from the contribution of marital funds or labor. 


 
 The trial court further found that because the Prenuptial Agreement is silent to the 
definition of non-marital assets that while the language protects the husband’s home, it does not 
protect the enhancement or appreciation of the value of the home during the marriage, as a result 
of marital income or efforts. As such, the trial court counted a marital interest in the home on the 
equitable distribution schedule and then awarded the premarital interest to the Husband.  
 
 The Husband appealed and argued that the trial court erred in including the appreciation 
of the former husband’s premarital home as a marital asset in the equitable distribution schedule.  
In light of Hahamovitch, the appellate court reversed the trial court’s interpretation of the 
prenuptial agreement and remanded it for the trial court to recalculate the equitable distribution 
scheme excluding the amount that represented the enhanced value of the former husband’s 
premarital home.  
 


The Second District Court of Appeal:  
 


1. Witowski v. Witowski, 758 So.2d 1181 (Fla. 2d DCA 2000), decided whether the 
Wife waived her right to equitable distribution of the portion of Husband’s nonmarital retirement 
account which accrued after marriage. On this issue, the parties’ prenuptial agreement provided 
that “in the event of dissolution of their marriage, Daniel James Witowski shall retain all right, 
title, and interest in and possession of [his nonmarital retirement account].” Id. at 1182.  


 
The Court found that this waiver did not address future enhancement because it did not 


waive the wife’s right to property acquired by the Husband in the future after marriage. Id. at 
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1184 (“Cameron is distinguishable from the instant case because unlike the antenuptial 
agreement here, the agreement in Cameron specifically addressed future enhancement . . . [by] 
delineat[ing] the wife’s intentions to ‘waive, relinquish and bar her rights . . .to property owned 
by [the husband] at the present time or to be acquired by him in the future.’”).  


 
Moreover, the Court noted that “[w]ithout a specific provision in the antenuptial 


agreement that the husband’s salary will be his separate property, it is not a protected asset.” Id. 
at 1185. Since the Husband’s nonmarital retirement account appreciated because of contributions 
from the Husband’s salary—a marital asset since the prenuptial agreement did not address it or 
any property acquired by the Husband in the future after marriage—those contributions to the 
Husband’s nonmarital retirement account were marital assets subject to equitable distribution. Id. 
at 1184-85. Therefore, the Court concluded that the Wife was entitled to equitable distribution of 
that portion attributable to the marital contributions and the Husband was entitled to the 
premarital value of the fund, plus passive accumulations thereon. Id. at 1185. 


 
2. Doig v. Doig, 787 So.2d 100 (Fla. 2d DCA 2001), decided whether the Wife 


waived her right to equitable distribution of the enhancement value of the marital home which 
was stipulated to be the Husband’s nonmarital asset. The prenuptial agreement provided that 
“[n]either party shall make any claim or acquire any interest in the other party’s separate 
property if it increases in value during the marriage.” Id. at 103. The appellate court—without 
citing any authority or providing any reasoning for its decision—”construe[d] this provision of 
the agreement to address passive appreciation” and affirmed the trial court’s determination that 
the Wife was entitled to half the enhancement value of the marital home. Id. 
 


3. Worley v. Worley, 855 So.2d 632 (Fla. 2d DCA 2003), analyzed whether the Wife 
waived her right to equitable distribution of any appreciation in the Husband’s premarital orange 
groves and in property acquired during the marriage but titled solely in the Husband’s name. In 
making a decision, the court stated that “our decisions in Witowski and Doig, are controlling.” 
Worley, 855 So.2d at 634. The prenuptial agreement herein contained the following provision: 
“Any property…acquired by either prospective spouse, before or after their marriage, shall be 
the separate property of the party owning or obtaining the property, and the other party shall 
make no claim or demand on the separate property…for that separate property.” Id. at 634.  


 
Despite the prenuptial agreement addressing property acquired in the future after 


marriage, the court found that the prenuptial at issue “does not specifically protect the Husband’s 
salary from consideration as a marital asset and, by extension, does not protect property he 
purchased with that income from being considered as a marital asset.” Id. The result was that 
“the marital properties and the enhanced value of the nonmarital properties attributable to marital 
contributions [we]re subject to equitable distribution.” Id. at 634-35. 
 


4. Irwin v. Irwin, 857 So. 2d 247 (Fla. 2d DCA 2003), overruled in part by 
Hahamovitch v. Hahamovitch, 174 So.3d 983 (Fla. 2015), reversed the trial court’s finding that 
the prenuptial agreement’s waiver provision meant that there was no marital property to divide. 
Id. at 248. Such an application was characterized as “overbroad.” Id. The waiver provided that 
“[Mrs. Irwin] hereby waives and releases all rights in the property and estate of Ted Irwin . . . 
upon dissolution of marriage . . . which she may acquire by reason of her marriage to Ted Irwin. 
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The foregoing shall apply to any property owned by Ted Irwin at any time, whether such 
property is acquired or held prior to or during the marriage, and whether held in his name alone 
or in both of their names.” Id. In reversing, the appellate court relied on the fact that: 


 
The agreement did not specifically reserve [the husband’s] marital 
earnings as his separate property, and thus did not exclude [the 
wife’s] claim to share in the value of assets purchased with those 
earnings. Nor did the agreement waive [the wife’s] claim to her 
rightful share of the marital asset consisting of the enhanced value 
of [the husband’s] separate property that resulted from the 
contribution of marital funds or labor. Id. at 248-49 (internal 
citations omitted). Worley and Witowski were cited in support. 
 


5. Felice v. Felice, 194 So.3d 1037 (Fla. 2d DCA 2016), analyzed whether the 
language in the parties’ Prenuptial Agreement prevented the Wife from claiming an interest in 
the Husband’s premarital home.  
 
 The Prenuptial Agreement provides that the Husband shall be entitled to any and all 
equity in his premarital home and that the Wife shall not be entitled to any interest in it unless 
the interest is granted in a formal, written instrument. 
 
 The trial court found that the parties’ Prenuptial Agreement failed to specifically address 
whether or not the provisions of the agreement apply to the enhanced value of the former 
husband’s premarital property that resulted from the contribution of marital funds or labor.  
While the language of the Prenuptial Agreement protected the Former Husband’s premarital 
asset (the home), it did not protect the enhancement or appreciation of the value of the home 
during the marriage, as a result of marital income or efforts.   
 
 The Husband appealed and argued that the trial court erred in including the appreciation 
of his premarital home as a marital asset in equitable distribution.  Relying on Hahamovitch, the 
Court reversed the trial court’s decision and held that even though the agreement does not 
specifically refer to any right of the appreciation or enhancement of the husband’s premarital 
home, the broad language expressly waives the wife’s rights and claims in the property, 
including the appreciated or enhanced value of the property that occurred during the parties’ 
marriage.  


 
The Third District Court of Appeal: 


 
Valdes v. Valdes, 894 So. 2d 264 (Fla. 3d DCA 2004) overruled in part by Hahamovitch 


v. Hahamovitch, 174 So.3d 983 (Fla. 2015), followed the approach taken in Worley and Irwin. 
Here, the prenuptial agreement provides: the parties “shall have no interest in or to said property 
nor make any claim against said property;” and “assets acquired by [the parties], wherein 
ownership or title is not taken jointly or as tenants by the entireties, shall be presumed to be non-
marital assets, and shall be considered the separate property of the person acquiring same.” 
Valdes, 894 So. 2d at 267. The appellate court concluded that the trial court properly found that 
the Wife did not waive her right to seek equitable distribution of the enhanced value of non-
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marital properties, despite the prenuptial agreement, because such enhancement was the result of 
marital labor from both parties. Id. 


 
The Fourth District Court of Appeal: 


 
6. Weymouth v. Weymouth, 87 So. 3d 30 (Fla. 4th DCA 2012), decided whether the 


Wife waived her right to equitable distribution of the enhancement value of the marital home 
which was the Husband’s non-marital asset before the marriage. In the parties’ prenuptial 
agreement, the Wife agreed to “remise, release and quit claim all right, title and interest she 
might have or otherwise could have . . . to any property owned prior to marriage . . . by Michael 
and specifically waives any and all claim or claims which she might have in and to the real and 
personal property of Michael, owned prior to marriage.” Id. at 34. The Court found that the 
prenuptial agreement in this case does not specifically address enhancement value and that the 
Wife was therefore entitled to equitable distribution of the appreciation on the Husband’s non-
marital property. 
 


7. Hahamovitch v. Hahamovitch, 133 So. 3d 1008 (Fla. 4th DCA 2014), affirmed by 
174 So.3d 983 (Fla. 2015), decided two years later, analyzed whether the provisions of the 
parties’ prenuptial agreement were broad enough to waive the Wife’s right to any asset titled in 
the Husband’s name that was acquired or enhanced during the marriage with marital labor or 
earnings. Paragraph 5 provided that the parties “shall . . . keep and retain sole ownership . . . with 
respect to all property, real, personal or mixed, now owned or hereby acquired by each of them 
respectively.” Id. at 1012. Paragraph 17 provided that if the Husband “purchases, acquires, or 
otherwise obtains, property in his own name, then [the husband] shall be the sole owner of 
same.” Id. The appellate court decided that the critical factor in deciding whether a prenuptial 
agreement effectively waives a party’s right to enhancement or appreciation is whether the 
prenuptial agreement references property acquired after marriage. Id. at 1015 (“In this case, 
unlike Witowski, . . . the prenuptial agreement does address property acquired by the Husband in 
the future.”). In support, Cameron v. Cameron, 591 So.2d 275 (Fla. 5th DCA 1991), was cited; 
Cameron was distinguished in Witowski, 758 So. 2d at 1184 (“Cameron is distinguishable from 
the instant case . . .”). As a result, the court concluded that: 


Paragraph 17, when read together with the other provisions of the 
prenuptial agreement, is sufficient to waive future enhancement of 
nonmarital property, even if it is due to marital earnings or labor. 
To hold otherwise would read the title presumption provision out 
of the agreement. If the prenuptial agreement is to effectively 
shield the husband’s assets from the wife’s claims, it must also 
include any appreciation in value. Id. at 1015-16.  


 
Since the prenuptial agreement in Weymouth did not address the future acquisition of 


property, the Fourth District Court of Appeal distinguished, rather than overruled, that decision. 
Hahamovitch, 133 So. 3d at 1016. 
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The Florida Supreme Court: 
 


8. Hahamovitch v. Hahamovitch, 174 So.3d 983 (Fla. 2015), answered the following 
question of great public importance in the affirmative: 


Where a prenuptial agreement provides that neither spouse will 
ever claim any interest in the other’s property, states that each 
spouse shall be the sole owner of property purchased or acquired in 
his or her name, and contains language purporting to waive and 
release all rights and claims that a spouse may be entitled to as a 
result of the marriage, do such provisions serve to waive a spouse’s 
right to any share of assets titled in the other spouse’s name, even 
if those assets were acquired during the marriage due to the 
parties’ marital efforts or appreciated in value during the marriage 
due to the parties’ marital efforts? Id. at 984.  
 


The Court resolved the circuit split by focusing exclusively on the “plain meaning” of the 
prenuptial agreement’s language. Thus, where the Wife waived and released any and all rights 
and claims to all property solely owned by the Husband at the time of the agreement or acquired 
in the future, the Court concluded that “any property the husband owned at the time of 
execution of the premarital agreement and any property the husband acquired in his name after 
the execution of the agreement, including any enhancement in value or appreciation of such 
properties, are the husband’s nonmarital assets.” Id. at 986-87 (emphasis added). The Court 
disapproved the approach taken by Irwin of the Second District and Valdes of the Third District 
because it ran “counter to a prenuptial agreement’s actual language that expressly encompasses 
all property solely owned by one spouse presently and in the future and that expressly waives all 
of the other spouse’s rights and claims in such property.” Id. at 987. 


 
 Accordingly, while an express waiver is still required to effectuate a waiver of a spouse’s 
right in any appreciation or enhancement from marital efforts of the other spouse’s non-marital 
assets, this requirement is satisfied by a broad general waiver that waives any present or future 
rights in the property of the other party.  


Elective Share 
 
 A party can waive the right to claim an elective share upon the death of the other party. 
See Weisfeld-Ladd v. Estate of Ladd, 920 So.2d 1148, 1150 (Fla. 3d DCA 2006) (affirming trial 
court’s decision that the Wife waived her right to an elective share in the prenuptial agreement); 
see also Fla. Stat. § 732.702(1) (allowing a surviving spouse to waive rights to “an elective 
share, intestate share, pretermitted share, homestead, exempt property, family allowance, and 
preference in appointment as personal representative of an intestate estate” in a written contract 
or agreement). 
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Post-Dissolution Attorney’s Fees 
 
 A party can waive the right to post-dissolution attorney’s fees; costs and suit monies. See 
Hahamovitch, 133 So.3d at 1022 (“[T]he fee waiver in the prenuptial agreement precludes the 
wife from receiving a[n attorney’s] fee award for services rendered after the entry of the 
dissolution judgment.”); Lashkajani v. Lashkajani, 911 So.2d 1154, 1158 (Fla. 2005) (“The 
evolution in our law, therefore, has been toward greater freedom of contract regarding post-
dissolution spousal support [and attorney’s fees], while recognizing the continuing obligations of 
support before the marriage is dissolved.”). 
 


RIGHTS AND INTEREST NOT SUBJECT TO WAIVER IN  
PRENUPTIAL AND POSTNUPTIAL AGREEMENTS 


 It is still against the public policy of this state to waive temporary support and temporary 
attorney’s fees.  
 
Temporary Support 
 


The Court in Aguilar v. Montero, 992 So.2d 872 (Fla. 3d DCA 2008), recognized that 
notwithstanding language in the prenuptial agreement to the contrary, the Wife was entitled to 
temporary support. Following the rationale in Belcher v. Belcher, 271 So.2d 7 (Fla. 1972), it is 
still against the public policy to enforce any provisions waiving temporary support. See also 
Khan v. Khan, 79 So.3d 99 (Fla. 4th DCA 2012) (holding that the parties’ agreement in which 
they had agreed to pay their own attorney’s fees in any dissolution proceedings was a violation 
of public policy).  


 A similar holding but with a different outcome is found in Ledea–Genaro v. Genaro, 963 
So.2d 749 (Fla. 4th DCA 2007). There, the Court recognized that there could be no waiver of 
temporary support. However, the Wife in that case did not request any temporary alimony during 
the proceedings, but only at the final hearing. The trial court found that she had failed to prove a 
need for such alimony and the Fourth District concluded that the Court did not abuse its 
discretion.  


 
This concept has been interpreted in a gender-neutral way, so a Husband has an equal 


right to temporary support from his Wife. See Lashkajani v. Lashkajani, 911 So.2d 1154 (Fla. 
2005). Temporary support includes both pre-dissolution alimony and attorney’s fees, costs and 
suit monies. 


 
 The Florida Supreme Court reiterated that the right to pre-dissolution alimony cannot be 
waived. See Lashkajani v. Lashkajani, 911 So.2d 1154, 1158 (Fla. 2005) (recognizing “the 
continuing obligations of [spousal] support before the marriage is dissolved”); Aguilar v. 
Montero, 992 So.2d 872, 873 (Fla. 3d DCA 2008) (“Florida case law nonetheless holds…that the 
right to pre-dissolution [spousal] support cannot be waived.”); Simon v. Simon, 83 So.3d 927 
(Fla. 4th DCA 2012) (finding that the trial court erred by limiting the amount of the Wife’s 
temporary support based upon the terms of the parties’ amended prenuptial agreement). “This 
long-standing policy draws no distinction between prenuptial and postnuptial agreements.” Khan 
v. Khan, 79 So.3d 99, 103 (Fla. 4th DCA 2012) (deciding that trial court erred in concluding that 
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the wife’s right to request alimony pendente lite was precluded by the parties’ prior marital 
settlement agreement, even where that agreement contained a provision that reconciliation would 
not invalidate it). 
 
Temporary Attorney’s Fees 


 Likewise, a provision in a premarital agreement that waives each party’s claim for 
attorney’s fees and costs cannot be applied to preclude an award of temporary attorney’s fees. 
The Court recognized that in a temporary setting prior to dissolution, Fla. Stat. §61.16, relating to 
need and ability to pay, continues to apply. Of course, the claiming party still must meet the 
burden of proving need and ability to pay. Lord v. Lord, 993 So.2d 562 (Fla. 4th DCA 2008).  


A similar result is found in McNamara v. McNamara (#1), 988 So.2d 1255 (Fla. 5th 
DCA 2008). In this first of two published opinions involving Dennis and Heidi McNamara, the 
court held that it would not enforce a Georgia postnuptial agreement that waived the Wife’s 
entitlement to temporary attorney’s fees even though such provisions were valid and enforceable 
under Georgia law. See also, Higginbotham v. Higginbotham, 52 So.3d 806 (Fla. 3d DCA 
2011)(Wife was not limited to $5,000 cap on attorney’s fees as set forth in the parties’ prenuptial 
agreement, however, temporary fee award of $305,640.00 was excessive). 


Child Support & Custody 
  


The right to child support cannot be waived. See Dechant v. Florida Dep’t of Revenue ex 
rel. Rees, 915 So.2d 215, 216 (Fla. 3d DCA 2005) (“Child support is a right that belongs to the 
child, and may not be contracted away by the parents. It is not a requirement imposed by one 
parent on the other; rather it is a dual obligation imposed on the parents by the State.”).  


 
In discussing the issue of child support in marital agreements, the Second District Court 


of Appeal stated that the prohibition against contracting away child support: 
 


“…does not prevent the parents from making agreements 
concerning child support as long as the agreements serve the best 
interests of the child. However, if the parents make such an 
agreement, it will be recognized by the court only if the best 
interests of the child are fully served by the terms of the 
agreement. Thus, the trial court has an independent obligation to 
determine whether the child’s best interests are served by the 
parents’ agreement concerning their child support obligations.” 
 


Wendel v. Wendel, 852 So.2d 277, 285 (Fla. 2d DCA 2003) (internal citations omitted).  
 


This is a general principle which applies regardless of the type of marital agreement 
containing child support provisions. This means that “[a] trial court has broad authority to reject 
the amount of child support agreed to by the parties,” and can set a higher amount of child 
support because such a “determination is within the sound discretion of the trial court, subject to 
statutory guidelines and a reasonableness test.” Pedroza v. Pedroza, 779 So.2d 616, 618, 619 
(Fla. 5th DCA 2001) (affirming the trial court’s finding that the $1,000 support per month agreed 
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to by the parties is “inadequate and falls far below that required by Florida Statute 61.30” and the 
decision to set the support obligation at $2,636.50 per month). However, presumably the parties 
could attempt to limit application of the child support guidelines to a percentage of earned 
income or other benchmark. 


 
In Lancaster v. Lancaster, 228 So.3d 1197 (Fla. 1st DCA 2017), the parties’ settlement 


agreement set forth that neither party is required to pay child support to the other.  The Final 
Judgment incorporated the parties’ Agreement.   


 
The Wife challenged the Agreement and the provision relating to child support.  The 


Wife argued that the trial court erred in deviating from the guidelines and denying her child 
support. The Husband defended the Final Judgment based on the fact that it incorporated the 
agreement that the parties negotiated between themselves. 


 
The First District reversed the provision of the final judgment relating to child support.  


Even though the trial court set forth that the agreement was in the best interests of the children, 
neither the agreement nor the final judgment addressed the needs of the children, the overall 
financial circumstances of the parties, or any other factor in Fla. Stat. 61.30.   


 
 The parties also cannot waive the court’s application of the best interest standard in child 
custody determinations or modifications. However, the parties can waive the “substantial change 
in circumstance” standard in any future modification case. See, e.g., Arrabal v. Hage, 19 So.3d 
1137, 1139 (Fla. 3d DCA 2009). 
 


PREVAILING PARTY FEE PROVISIONS 


Prenuptial Agreements: 


While it is against public policy to waive temporary attorney’s fees, provisions in 
prenuptial agreements that award attorney’s fees to the prevailing party in any action to enforce 
the agreement are enforceable. Lashkajani v. Lashkajani, 911 So.2d 1154 (Fla. 2005). There, the 
Court recognized that prevailing party clauses do not address either spouse’s need for support. 
They merely solidify the party’s agreement by providing a disincentive to spouses who may 
frivolously challenge it. The Court went on to explain its rationale, “Because prenuptial 
agreements regarding post dissolution support are enforced “as a matter of contract,” and 
prevailing party clauses have long been enforceable in ordinary contracts, we find no reason not 
to enforce them here.”  Id. at 1159.  


Marital Settlement Agreements: 
 


In Vitale v. Vitale, 31 So.3d 970 (Fla. 4th DCA 2010), the court recognized that 
prevailing party clauses in MSAs are generally enforced and the need and ability to pay 
provisions of Fla. Stat. §61.16 do not apply.  
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RELOCATION PROVISIONS 


 Relocation provisions agreed upon by and between the parties can be of great 
significance to the Court in determining whether to permit the relocation of a minor child.  


In Rossman v. Ghuman-Profera, 67 So.3d 363 (Fla. 4th DCA 2011), the Court denied a 
Mother’s request to relocate the minor child to Texas and granted the Father’s request for a 
modification of custody designating him as the primary residential parent where the parties’ 
agreement “expressly prohibited the Mother from relocating with the minor child outside of 
Florida without permission from the Father or the court” and the Mother had already moved to 
Texas despite her pending request to relocate and had indicated that she did not intend to move 
back. Id.  


In Orta v. Suarez, 65 So.3d 988 (Fla. 3d DCA 2011), the Court erred in denying the 
Wife’s petition to relocate to California with the parties’ minor child where the Wife met her 
burden of demonstrating that it was in the child’s best interests and the parties had always agreed 
to move to California which was the only state where the Wife could practice dentistry without 
re-attending dental school. 


PROCEDURAL CONSIDERATIONS FOR ALL MARITAL AGREEMENTS 


(1)  Attorney’s Deposition 
 
The act of bringing an action to contest the validity of a marital agreement by itself does 


not waive the attorney-client privilege. Absent a waiver, the attorney-client privilege remains 
intact. Scott v. Scott, 17 So.3d 918 (Fla. 4th DCA 2009).  Citing the leading case of Quillo v. 
Quillo, 621 So.2d 460 (Fla. 4th DCA 1993), the Court recognized that Fla. Stat. §90.502(4) 
outlines five situations where there is no attorney-client privilege. None of those waivers were 
present in the case at bar. The deposition was permitted to proceed, but with the right to 
interpose objections on any questions that encroached on privileged communications between 
the petitioner and her lawyer.  
 
(2) Agreements in Writing  
 


Historically, marital agreements had to be in writing. This was due to the one year 
provision contained in Florida’s Statute of Frauds. See Fla. Stat. § 725.01. This means that a 
defense which takes the oral agreement out of the statute’s reach, i.e. complete performance, 
might be sufficient to support enforcement of an oral agreement. See Kersey v. Kersey, 802 So. 
2d 523, 525 (Fla. 1st DCA 2001) (“Section 725.01, which generally bars any action based on an 
agreement in consideration of marriage unless in writing, has been interpreted as permitting 
consideration of such oral contracts if performed within one year.”); but see, Miller v. Greene, 
104 So. 2d 457, 461 (Fla. 1958) (“Marriage itself is generally, if not universally, held not 
sufficient part performance to take a parol antenuptial agreement out of the Statute [of 
Frauds].”). However, the one year provision of the Statute of Frauds has been broadened in 
Florida to the point that any contract that is capable of being performed within one year is no 
longer subject to invalidity by operation of the Statute of Frauds. See Browning v. Poirier, 165 
So.3d 663 (Fla. 2015).  
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PROCEDURAL CONSIDERATIONS FOR MARITAL SETTLEMENT AGREEMENTS 


(1)  Due Process Requires a Hearing 
 


Where sufficient allegations are made to state a cause of action for relief under Fla. Fam. 
L. R. P. 12.540, the claimant seeking to set aside a settlement agreement is entitled to a hearing 
on the merits of the motion. Marjon v. Lane, 995 So.2d 1086 (Fla. 2d DCA 2008). Even where 
the mediated settlement agreement provided the exculpatory clause that the agreement was fair 
and reasonable and was the result of no duress, undue influence, fraud or overreaching, it still did 
not bar the party from proceeding with his action. Likewise, see Gostyla v. Gostyla, 708 So.2d 
674 (Fla. 2d DCA 1998) and Johnson v. Johnson, 738 So.2d 508 (Fla. 1st DCA 1999).  


 
(2)  No Discovery until MSA Set Aside 
 


Where the parties reached a litigated marital settlement agreement and the Wife filed an 
action to set it aside, the Wife was not entitled to further financial discovery until such time as 
the agreement is actually set aside. Carter v. Carter, 3 So.3d 397 (Fla. 4th DCA 2009). There, 
relying on Petracca, supra, the Court reasoned that unless and until the trial court invalidates the 
marital settlement agreement, the Husband’s private financial information should remain private.  


 
(3)  Return to Status Quo 
 


An often overlooked legal defense to a motion for relief from judgment or an action 
seeking to rescind a settlement agreement is the requirement that the parties be returned to status 
quo prior to the settlement. The complaining party must be able to return the parties to the status 
quo prior to the settlement as a condition precedent in order to maintain any cause of action 
seeking to rescind a settlement agreement. Mazzoni Farms, Inc. v. E.I. Dupont DeMenours and 
Co., 761 So.2d 306 (Fla. 2000). The facts do not always lend themselves to this defense, but this 
can be a very useful tool where a party seeks to set aside an agreement and there has been full 
compliance or substantial funds already paid pursuant to the agreement.  


 
(4) Interlocutory Appeals 
 


Fla. R. App. P. 9.130 governs the circumstances where appeals of non-final orders are 
authorized. At the present time, an order passing upon the validity of a marital settlement 
agreement is not appealable as an interlocutory order.  


 
(5)  Sanctions Order  
 


A sanctions order is a ruling of the court and the parties cannot overcome the 
effectiveness of that court order by agreeing among themselves to the contrary. In Gottfried v. 
Kutner Law Firm, 34 So. 3d 56 (Fla. 3d DCA 2010), the trial court entered a strong sanction 
order in the form of attorney’s fees against the Husband for absconding with marital assets. The 
Husband and Wife later entered into a marital settlement agreement providing that each would be 
responsible for their own attorney’s fees and costs and in effect, asking the court to withdraw its 
earlier oral pronouncement assessing attorney’s fees. Whether to relieve the Husband of 
sanctions was a matter addressed to the discretion of the trial court, and the Court held that the 
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parties, through their agreement, could not override the trial court’s order. The sanction order 
awarding attorney’s fees was upheld, notwithstanding the parties’ agreement. 


 
(6)  Methods of Testing Marital Settlement Agreement 
 


A party can challenge the validity of a marital agreement pursuant to Chapter 61 or 
pursuant to Fla. Fam. R. P. Rule 12.540. Where interpretation of the agreement is an issue, the 
parties can also avail themselves of Fla. Stat. Chapter 86 dealing with declaratory judgments. 
Conlan v. Conlan, 43 So.3d 931 (Fla. 4th DCA 2010). 


 
Fla. Fam. R. P. Rule 12.540 provides that “Florida Rule of Civil Procedure 1.540 shall 


govern general provisions concerning relief from judgment, decrees, or orders, except that there 
shall be no time limit for motions based on fraudulent financial affidavits in marital or paternity 
cases.”  Florida Rule of Civil Procedure 1.540 sets forth several bases upon which to seek relief 
from judgment and requires that certain motions be filed within one year of the judgment 
(1.540(b)). See Champion v. McDaniel, 740 So.2d 17 (Fla. 1st DCA 1999)(petition filed sixteen 
months after entry of final judgment denied where appellee failed to prove fraud on the court or 
the filing of a fraudulent financial affidavit – the fact that one party was in a superior bargaining 
position does not warrant relief); Suppa v. Suppa, 871 So.2d 988 (Fla. 5th DCA 2004)(marital 
settlement agreement set aside based upon Casto where court found that there was not an arms’ 
length negotiation and that the Wife did not know her rights even though Wife only alleged fraud 
in her 1.540 motion); Heard v. Heard, 965 So.2d 173 (Fla. 5th DCA 2007)(Former Wife’s 
motion for relief from final judgment filed four years later was denied where the Former Wife 
had access to all material financial information when she agreed to the child support amount in 
the MSA). Note: attorney’s fees are available when an agreement is set aside on a rule 1.540(b) 
motion. See Bane v. Bane, 775 So.2d 938 (Fla. 2000)(“In summary, we hold that section 61.16 
authorizes an award of attorney’s fees for a rule 1.540(b) motion to set aside a property 
settlement that was the product of one party’s fraud.”). 


 
(7) Agreement to be signed by All Parties 
 


A mediated settlement agreement must be signed by all parties; the attorney’s signature 
for a party is not enough to bind that party. See Dean v. Rutherford Mulhall, P.A., 16 So.3d 284 
(Fla. 4th DCA 2009).  


 
See also, Saunders v. Saunders, 39 So.3d 425 (Fla. 5th DCA 2010)(although parties 


represented that they reached a settlement and that a stipulated judgment would be filed, there 
was no stipulation signed by the parties nor any transcript of an oral stipulation to support the 
final judgment of dissolution – judgment must be based on trial evidence or facts stipulated to in 
the record). But see, Hernandez v. Hernandez, 58 So.3d 313 (Fla. 5th DCA 2011)(rulings agreed 
to by both Husband and Wife on the record at the final hearing and contained in the final 
judgment were binding although other portions of the judgment that were not agreed to and were 
not supported by evidence in the record or factual findings in the judgment were reversed). 
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(8)  Oral Settlement Agreements  
 


Generally, an agreement announced in open court in an enforceable marital settlement 
agreement (“agreement”). However, in order for the agreement to be enforceable, the agreement 
must be agreed to by the parties on the record; the judge must obtain clear and unequivocal 
assent to the agreement from each party on the record, and must also confirm that each party has 
discussed the agreement with their attorney and fully understands the terms. See Richardson v. 
Knight, 2016 WL 4016334 (Fla. 4th DCA 2016).  
 


In Richardson, the parties reached a settlement agreement on the day of trial. The parties’ 
attorneys read the agreement in the record and the Court entered a Final Judgment incorporating 
the terms and attached the transcript to serve as the Marital Settlement Agreement. The Former 
Husband appealed the Final Judgment and the appellate court reversed the Final Judgment 
because there was no sworn testimony at final hearing indicating the parties’ assent to the 
agreement.  


 
While the Final Judgment included language that the Court had taken sworn testimony of 


the parties, it was clear from the transcript that the trial judge had never asked the parties on the 
record if they agreed to and understood the terms of the agreement, or if they had discussed it 
with their attorneys. The trial judge erred by accepting the oral agreement as valid and 
incorporating it into the final judgment as it was not based upon either parties’ testimony or 
sworn statements.  


 
(9)  Findings of Income and Needs 
 


Drafting Issue:  Is it necessary to include findings of income and needs when drafting 
marital settlement agreements dealing with alimony? Getting the parties to agree to such factual 
findings in the body of the agreement is often difficult, if not impossible to do. However, the 
case of Eisemann v. Eisemann, 5 So.3d 760 (Fla. 2d DCA 2009), held that the Wife’s attempt at 
upward modification of alimony could not be based upon her unmet needs at the time of the 
original award. The parties had reached a settlement agreement. Thus, there were no trial court 
findings as to the Wife’s needs at the time of the settlement.  When the Husband’s income rose 
substantially, the Wife sought a modification of her alimony based on her unmet needs at the 
time of the agreement. The Court held that the trial court’s judgment modifying alimony had to 
be reversed and remanded for reconsideration in light of the Wife’s current unmet needs that 
fulfilled the criteria of substantial change not contemplated at the time of the dissolution, rather 
than any consideration of her alleged unmet needs at the time of the settlement.  


 
In a similar case, Morrison v. Morrison, 60 So.3d 410 (Fla. 2d DCA 2011), a Former 


Wife sought an upward modification of alimony only nine and one-half months after the final 
judgment of dissolution based upon both her need for alimony and an increase in the Former 
Husband’s ability to pay. At the time of dissolution, the parties entered into a MSA and the Wife 
agreed to accept alimony of $900 per month even though her monthly needs were $3,400 per 
month. The parties filed financial affidavits at the time of the dissolution but the trial court made 
no findings regarding the parties’ actual expenses or ability to pay because of the negotiated 
settlement. The Court held that modification of the Former Wife’s alimony to $3,250 was an 
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abuse of discretion and that “[t]he trial court should not consider the Former Wife’s unmet needs 
at the time of dissolution but must consider only those needs that meet the criteria of a 
substantial change that was not contemplated at the time of dissolution and that is sufficient, 
material, permanent, and involuntary.  Likewise, the trial court must also consider only a 
permanent, substantial change in the Former Husband’s ability to pay that was not contemplated 
at the time of dissolution and that is sufficient, material, and involuntary.”  Id. at 416. 


 
In rendering its decision, the Morrison Court addressed the “Bedell exception” (Bedell v. 


Bedell, 583 So. 2d 1005)(Fla. 1991) which applies only when the alimony awarded to the 
recipient spouse is insufficient to satisfy the spouse’s needs as established during the marriage 
due to the payor’s financial inability to pay and the trial court was legally required to award such 
amount. The Morrison court held that the Bedell exception did not apply in that case and stated:  
“The trial court was not legally required to make the requisite findings of one spouse’s needs and 
the other’s inability to pay due to the parties’ negotiated settlement agreement. Since the parties 
fairly entered into the MSA at the time of dissolution, the trial court was not legally required to 
award an amount of alimony which did not meet the needs of the Former Wife.” Id. at 415. 
However, in a footnote, the court stated, in pertinent part: 
 


We encourage parties with unmet needs at the time of dissolution 
to include contractual provisions in the MSA which protect their 
interests. In addition, parties who enter into an MSA could petition 
the court to make a legal finding of unmet needs based on the 
parties’ financial affidavits. Id. at 416. 
 


 Including findings of the parties’ needs when drafting marital settlement agreements may 
be an effective way of protecting the parties’ interests. For instance, in the case Garvey v. 
Garvey, 138 So.3d 115 (Fla. 4th DCA 2014), the former husband sought a downward 
modification of his alimony obligation in the parties’ martial settlement agreement due to the 
deterioration of his health. The former wife argued that the former husband should not be entitled 
to a downward modification because they had contemplated the deterioration of the former 
husband’s multiple sclerosis at the time that they into the agreement. Although the Court 
ultimately held in the former husband’s favor, the parties may have been able to avoid litigation 
on this issue by including provisions in the martial settlement agreement that addressed and 
resolved the effect of this anticipated change in circumstance.  
 
(10)  Modification and Waivers 
 


Parties to a marriage may waive their statutory right to seek modification of alimony 
provisions in a settlement agreement if the language in the agreement clearly and 
unambiguously expresses waiver or if the interpretation of the agreement as a whole can lead to 
no other conclusion but waiver. Ispass v. Ispass,---So.3d---, 2018 WL 663775 (Fla. 5th DCA 
2018); Kallett v. Kastriner, 225 So.3d 967 (Fla. 2d DCA 2017); Rosenthal v. Rosenthal, 199 
So.3d 541 (Fla. 1st DCA 2016). 
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(11)  Sanctions for Non Compliance 
 


In a rather extreme case of bad behavior, the Second District dismissed an appeal of an 
order granting the Former Wife’s motion to enforce the marital settlement agreement as a 
sanction. It discovered the Former Husband had created and submitted a fraudulent court order 
in an effort to terminate the military retirement benefits paid to the Former Wife. The Court 
recognized that while dismissal of an appeal is a very serious sanction, creating false court 
orders was an action that justified such a sanction. King v. Taylor, 3 So.3d 405 (Fla. 2d DCA 
2009).  
 


(12) Effect Of Reconciliation Or Remarriage 
 


If parties to a dissolution action reach a marital settlement agreement and then reconcile 
or remarry, whether that agreement is effective in a subsequent dissolution action is governed by 
the Florida Supreme Court’s decision in Cox v. Cox, 659 So. 2d 1051 (Fla. 1995):  


 
[W]e hold that reconciliation or remarriage abrogates the executory 
provisions of a prior marital settlement agreement unless there is 
an explicit statement in the agreement that the parties intended 
otherwise. However, we hold that the executed provisions of a 
prior marital settlement agreement are not affected by 
reconciliation or remarriage absent a re-conveyance or a new 
written agreement to the contrary. Id. at 1054.  
 


This means that where the necessary explicit statement is absent, provisions which have 
not been completed or performed at the time of the subsequent dissolution action will not be 
enforceable following a reconciliation or remarriage. Thus, even though the Wife had agreed to 
receive only six years of rehabilitative alimony under the prior marital settlement agreement 
(which was executed three years ago), because the parties remarried and that prior agreement 
did not mention reconciliation or remarriage, the Wife was entitled to present evidence at the 
final hearing on her entitlement to permanent, rehabilitative or lump sum alimony. Slotnick v. 
Slotnick, 891 So.2d 1086, 1086-89 (Fla. 4th DCA 2004). 


 
In Kuchera v. Kuchera, 983 So.2d 776, 779 (Fla. 4th DCA 2008), the parties’ prior 


marital settlement agreement was found to govern property rights and support issues in their 
subsequent dissolution action. In reaching this conclusion, the Fourth District Court of Appeal 
relied primarily on the plain text of the agreement, since that guides the interpretation of 
unambiguous agreements. Id. The Cox decision and its principles were never cited or referenced. 
However, such principles were effectively followed because the parties’ prior marital settlement 
agreement contained the following language: “[r]econciliation shall not abrogate the provisions 
of this Agreement relating to the parties’ property rights and support.”  That was a sufficiently 
explicit statement that the parties intended that reconciliation would not abrogate the executory 
provisions for the prior marital settlement agreement to govern the current dissolution 
proceeding. Thus, this decision is not inconsistent with Cox. 
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(13) Arbitration Clauses 
 


Fla. Stat. §44.104 entitled “Voluntary binding arbitration and voluntary trial resolution” 
provides, in subparagraph (14), that it “…shall not apply to any dispute involving child custody, 
visitation, or child support…” In Martinez v. Kurt, 45 So.3d 961 (Fla. 3d DCA 2010), the Third 
District held that although Former spouses agreed to resolve future post-judgment disputes by 
arbitration, Fla. Stat. § 44.104 excludes “any dispute involving child custody, visitation, or child 
support” from arbitration (relying upon its earlier decision in Toiberman v. Tisera, 998 So.2d 4 
(Fla. 3d DCA 2008)). But see, Schulberg v. Schulberg, 883 So.2d 352 (Fla. 3d DCA 
2004)(arbitration clause in parties’ marital settlement agreement requiring parties to attend 
binding arbitration if they are unable to agree about whether the children should attend private 
school is not a violation of Fla. Stat. §44.104(14) since it is a future dispute, not an existing 
dispute, and the issue for the arbitrator is one of educational need). 


 
(14) Death Benefits and Beneficiary Designations 
 


In Crawford v. Barker, 64 So.3d 1246 (Fla. 2011), the Florida Supreme Court was faced 
with the issue of “whether language in a marital settlement agreement, which specifically refers 
to a beneficiary-designated policy, plan, or account (such as a deferred compensation fund or life 
insurance policy), but does not state who is or is not to receive the death benefits and does not 
specify the beneficiary, trumps the pre-dissolution beneficiary designation on the policy, plan, or 
account.” Id. at 1248. The Court held “that absent the marital settlement agreement providing 
who is or is not to receive the death benefits or specifying who is to be the beneficiary, courts 
should look no further than the named beneficiary in the separate document of the policy, plan or 
account.  


 
General language in a marital settlement agreement, such as language stating who is to 


receive ownership, is not specific enough to override the plain language of the beneficiary 
designation in the separate document. The spouse, who owns the policy, plan or account 
following the dissolution of marriage, is otherwise free to name any individual as the 
beneficiary; however, if the spouse does not change the beneficiary, the beneficiary designation 
in the separate document controls.” Id. The Court noted:  “Magic words are not required; 
however, if the parties wish to specify in a marital settlement agreement that a spouse will not 
receive the death benefits or wish to specify a particular beneficiary, this should be done clearly 
and unambiguously.”  Id. at 1256. 


 
CHOICE OF LAW PROVISIONS 


Because of the transient nature of people litigating in Florida, it is not uncommon to 
come across a choice of law provision in marital agreements. Absent a public policy violation, 
Florida enforces parties’ choice of law contractual provisions. McNamara v. McNamara (#2), 40 
So.3d 78 (Fla. 5th DCA 2010), citing Mazzoni Farms Inc., supra and Baker v. Baker, 622 So.2d 
541 (Fla. 5th DCA 1993); Lamb v. Lamb, 154 So.3d 465 (Fla. 5th DCA 2015). The mere 
difference between the law of the forum and that of a foreign state does not make application of 
the foreign law contrary to Florida public policy. McNamara, supra, citing Wilkinson v. 
ManPower, Inc., 531 F2d 712 (5th Cir 1976).  
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At issue in McNamara was a marital agreement governed by Georgia law that waived the 
Wife’s entitlement to temporary attorney’s fees. The Court found that particular provision was 
contrary to the public policies of this State and upheld the trial court’s award to the Wife of 
temporary attorney’s fees, even though such waiver was valid under Georgia Law. See 
McNamara v. McNamara (#1), 988 So.2d 1255 (Fla. 5th DCA 2008).  


 
The Court recognized that review of a trial court’s choice of law determination is de 


novo. McNamara, (#2), supra.  
 
In order to be void as against public policy, the Court must find that the contract is 


injurious to the interest of the public or contravenes some established interest in society. 
McNamara, (#2), supra. See also Murley v. Wiedamann, 25 So.3d 27 (Fla. 2d DCA 2010); Kerr 
Construction, Inc. v Peters Contracting, Inc., 767 So. 2d 610 (Fla. 5th DCA 2000). 


 
Trial tactic note:  Where a choice of law provision applies, what is the best way to 


interpret foreign law? The trial court is qualified to determine the law in a foreign jurisdiction 
and expert testimony generally cannot be offered to invade the province of the trial court. On the 
other hand, expert testimony on foreign law can often be useful and trial courts are generally 
open and receptive to entertaining expert opinion on laws in foreign countries.  


 
Whether by expert testimony or legal memorandum, it is still necessary to request the 


trial court to take judicial notice. Fla. Stat. §90.202 permits the Court to take judicial notice of: 
 


(2) decisional, constitutional, and public statutory law of every other state, 
territory and jurisdiction of the United States;  


 
(4) laws of foreign nations; and 
 
(7)  rules of Court of any court of record of the United States or any other 


State, territory, or jurisdiction of the United States.  
 
Fla. Stat. §90.203 requires the Court to take judicial notice of any of the above cited items when 
a party requests it and provides the adverse party timely written notice of the request in order to 
enable the adverse party to meet the request and furnishes the Court with sufficient information 
to enable it to take judicial notice of the matter. It is important to file the request for judicial 
notice sufficiently ahead of trial to allow the other party to respond and to provide the court 
sufficient information ahead of the trial.  
 


FORUM SELECTION CLAUSES 


A common component of many contracts that preselect the choice of law to be applied is 
an additional provision that selects the forum in which to litigate. Forum selection clauses are 
fully enforceable absent a showing that enforcement of the provision would be unreasonable and 
unjust; parties have the right to make free and voluntary choices in their agreements. See 
Manrique v. Fabbri, 493 So.2d 437 (Fla. 1986). See also Kerr Construction, Inc. v. Peters 
Contracting, Inc., 767 So.2d 610 (Fla. 5th DCA 2000).  
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The right of forum selection for contract disputes is premised on the generally accepted 
notion that forum selection clauses provide a degree of certainty to contracts by obviating 
jurisdictional struggles and by allowing parties to tailor the dispute resolution mechanism to their 
particular situation. Golden Palm Hospitality, Inc. v Stearns Bank, N.A., 874 So.2d 1231 (Fla. 
5th DCA 2004). As a general rule, whether a forum selection clause in a contract is valid and 
enforceable is a procedural issue that is to be determined in accordance with the law of the forum 
state rather than the law of the state designated in the agreement. Golden Palm Hospitality, 
supra. It is generally appropriate for a court in Florida, as a procedural issue to determine the 
validity and enforceability of a forum selection clause despite the choice of law provision in the 
agreement. Golden Palm Hospitality, supra. Even where a party is claiming fraud in the 
agreement, if the forum selection clause itself was not a product of the fraud then the forum 
selection clause can still be enforced. Golden Palm Hospitality, supra. See also Fendi v. Condotti 
Shops, 754 So.2d 755 (Fla. 3d DCA 2000).  


 
Further, see First Pacific Corporation v. Sociedade de Empreendimentos, 566 So.2d 3 


(Fla. 3d DCA 1990), recognizing that although forum selection clauses are ordinarily enforced, a 
forum selection clause would be held unenforceable if enforcement would contravene strong 
public policy of the forum in which suit was brought or where the clause was a consequence of 
fraud or overreaching.  


 
Also, be aware of Fla. R. Civ. P. 1.061 Choice of Forum. This Rule provides that an 


action can be dismissed on the ground that a satisfactory remedy may be more conveniently 
sought in a jurisdiction other than Florida providing that the plaintiff can reinstate their suit in the 
alternate forum without undue inconvenience or prejudice. Thus, if the forum selected by the 
contract would not be able to exercise jurisdiction over the parties then the forum selection 
clause may not be enforced.  


CONSIDERATION 


 A valid marital agreement must be supported by consideration. However, what 
constitutes consideration may vary depending upon the type of agreement. 
 


1. Premarital Agreements – the marriage itself is sufficient consideration – O’Shea 
v. O’Shea, 221 So.2d 223 (Fla. 4th DCA 1969). 


 
2. Postnuptial Agreements – See, e.g., Ashby v. Ashby, 651 So. 2d 246, 247 (Fla. 4th 


DCA 1995)(“It is axiomatic that a promise, no matter how slight, can constitute 
sufficient consideration so long as a party agrees to do something that they are not 
bound to do.”); Diaz v. Rood, 851 So. 2d 843, 846 (Fla. 2d DCA 2003)(“To 
conclude that consideration is fair or unfair, rather than merely extant, is not the 
proper province of the court.”).  


 
But see, Rosenberg v. Lawrence, 541 So.2d 1204, 1206 (Fla. 3d DCA 
1988)(agreement to pay expenses on behalf of adult child as long as parties 
consent could not be enforced against former Husband where he was not 
consulted and did not consent – “Where one party retains to itself the option of 
fulfilling or declining to fulfill its obligations under the contract, there is no valid 
contract and neither side may be bound.”); Abbott v. Kiser, 654 So.2d 640, 641 
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(Fla. 4th DCA 1995)(“A party’s promise to pay a sum which he or she is already 
obligated to pay, whether as a lump sum or in accordance with an installment plan 
is not valid consideration.”). See also, Smith v. Locklear, 906 So.2d 1273, 1274 
(Fla. 5th DCA 2005)(“The agreement lacks consideration. Providing past services 
rendered without the expectation of compensation is not adequate consideration to 
support a contract.”) and Brinson v. Herlong, 121 Fla. 505 (Fla. 1935)(no 
valuable consideration for alleged agreement to extend maturity of a mortgage 
debt).  
 


3. Support Agreements - “Agreements between unmarried parties may be enforced 
provided there is valid and lawful consideration apart from any express or implied 
agreement regarding sexual relations.” Dietrich v. Winters, 798 So.2d 864, 866 
(Fla. 4th DCA 2001). See also, Stevens v. Muse, 562 So.2d 852, 853 (Fla. 4th 
DCA 1990)(“[t]he co-signing of the note, the pledging of the certificate of deposit 
and the promise to repay the loan all constituted valid and lawful consideration 
separate and apart from any express or implied agreement regarding sexual 
relations”) and Crossen v. Feldman, 673 So.2d 903 (Fla. 2d DCA 
1996)(unmarried parties are legally capable of entering into a contract for 
support). In Posik v. Layton, 695 So.2d 759 (Fla. 5th DCA 1997), the Court 
upheld a support agreement between unmarried parties noting that “[t]he 
obligations imposed on Ms. Posik by the agreement include the obligation ‘to 
immediately commence residing with Nancy L.R. Layton at her said residence for 
the remainder of Emma Posik’s life…” which is “very similar to a ‘until death do 
us part’ commitment.” Id. at 762. In Forrest v. Ron, 821 So.2d 1163 (Fla. 3d DCA 
2002), the court held that “the parents’ agreement to attempt a reconciliation for a 
three-month period in order to re-establish a family unit in the best interests of 
their child, to provide a home for the child, and to avoid expensive and protracted 
litigation is valid and lawful consideration separate and apart from any agreement 
regarding sexual relations.” Id. at 1165. But see, Maszewski v. Piskadlo, 318 So.2d 
226 (Fla. 2d DCA 1975)(contract was void for lack of mutuality of obligation 
where both parties promised not to dispossess the other from the residence they 
lived in but since appellee was a life tenant and could not have been dispossessed 
anyway, appellant gave up nothing).  


4. Waiver of Spousal Rights – Fla. Stat. §732.702 permits a spouse to waive the 
rights of a surviving spouse to an elective share and other rights by written 
contract, agreement or waiver. See, e.g., Steffens v. Evans, 70 So.3d 758 (Fla. 4th 
DCA 2011). Subparagraph (3) provides: “No consideration other than execution 
of the agreement, contract, or waiver shall be necessary to its validity, whether 
executed before or after marriage.” 


UNENFORCEABLE AGREEMENTS 


There are certain agreements that, at the present time, Florida Courts will not enforce.  
 
1.  Agreements providing for visitation by a non-parent – See Wakeman v. Dixon, 


921 So.2d 669 (Fla. 1st DCA 2006)(holding that “under Florida law, absent 
evidence of detriment to the child, courts have no authority to grant custody or to 
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compel visitation by a person who is not a natural parent and that agreements 
providing for visitation by a non-parent are unenforceable.”). See also, D.E. v. 
R.D.B., 929 So.2d 1164 (Fla. 5th DCA 2006)(“Florida law…does not allow a 
non-parent to seek custody or visitation.”).  


 
2. Agreements to marry – See Hoffman v. Boyd, 698 So.2d 346 (Fla. 4th DCA 


1997)(Court held that a married man’s written agreement to support a woman 
indefinitely if he did not marry her within a specified period of time was void and 
unenforceable based upon public policy and Florida Statutes). 
 


3. Agreements for sex – See Posik v. Layton, 695 So.2d 759 (Fla. 5th DCA 1997); 
Poe v. Estate of Levy, 411 So.2d 253 (Fla. 4th DCA 1982) (an agreement for 
support between unmarried adults is valid unless the agreement is inseparably 
based upon illicit consideration of sexual services). 
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Taxation 
By: David L. Manz, Esq. and James D. Gilbert, CPA, ABV, CFF 


 
I. 2018 Tax Reform 


 
Mortgages:  Mortgages entered into after December 16, 2017 will limit the interest 
deduction to mortgages of $750,000 and under. Home equity lines of credit interest is no 
longer deductible.   


 
School Tuition: Distributions from 529 plans of up to $10,000 per year can be used 
towards tuition for K-12 schools, including public, private, and religious school. Also, the 
interest on said plans are not taxable.   


 
Health Care Penalties:  Beginning January 1, 2019, the penalty for not having health 
care coverage is eliminated.   


 
Charitable Deductions: Starting in 2018, cash donations to public charities is deductible 
as long as it does not exceed 60% of the taxpayers AGI.  80% deduction of university 
athletic seating rights is repealed.   


 
State and Local Taxes:   Starting in 2018, deductions for state and local taxes – known 
as SALT deductions – will be capped at $10,000.  This applies to income tax, real estate 
taxes, and sales tax. 


 
Casualty Losses:    Taxpayers impacted by natural disasters can deduct at least a portion 
of any losses incurred by the events that were not covered by insurance or another relief 
program on their taxes. However, in 2018, you must be in a presidentially designated 
disaster zone based on a county-by-county basis.  


 
Tax Preparation Fees:  Any costs for tax preparation will be nondeductible in 2018.  


 
Unreimbursed Employee Expenses: Miscellaneous deductions which exceed 2% of the 
AGI will be eliminated for the tax years 2018 through 2025. These expenses also include 
unreimbursed travel and mileage, the home office deduction, computer depreciation, 
legal fees related to the taxpayer’s job, medical examinations required by an employer, 
occupational taxes, passport fees for a business trip, repayment of an income aid 
payment, research expenses for a professor, rural mail carriers’ vehicle expenses, 
purchase of travel, transportation, meals, entertainment, gifts and local lodging relating to 
taxpayer’s work, dues to professional societies, educator expenses, job search expenses, 
licenses and regulatory fees, malpractice insurance premiums, tools and supplies, 
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subscriptions to professional journals, union dues and expenses, work clothes and 
uniforms if required and not suitable for everyday use, and work-related education. If, as 
a business owner, you typically file a Schedule C, your business-related deductions are 
not affected by the elimination of Schedule A deductions. 


 
II. Taxation Issues Related to the Equitable Distribution of Property 
 


A. Transfer Between Spouses 
 


Generally, no gain or loss is recognized on a transfer of property from a spouse (or in 
trust for the benefit of): 


 
• To a spouse, or 
• Former spouse, but only if the transfer is incident to the divorce. 


 
This rule applies even if the transfer was in exchange for cash, the release of marital 
rights, the assumption of liabilities, or other consideration. 


 
B. Incident to Divorce    
 
A property transfer is incident to a divorce if the transfer: 


 
• Occurs within 1 year after the date the marriage ends, or 
• Is related to the ending of the marriage. 


 
Related to the Ending of Marriage.   A property transfer is related to the ending of the 
marriage if both of the following conditions apply. 


 
• The transfer is made under the original or modified divorce or separation 


instrument. 
• The transfer occurs within 6 years after the date the marriage ends. 
 


Unless these conditions are met, the transfer is presumed not to be related to the ending 
of the marriage. However, this presumption will not apply if it can be shown that the 
transfer was made to carry out the division of property owned by the spouses at the time 
their marriage ended. For example, the presumption will not apply if it can be shown that 
the transfer was made more than 6 years after the end of the marriage because of business 
or legal factors which prevented earlier transfer of the property and the transfer was made 
promptly after those factors were taken care of. 


 
C. Sale of Jointly-Owned Property   
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If jointly owned property is sold, a spouse’s share of the recognized gain or loss of the 
sale must be reported.  
 
Fla. Stat. §61.077: Settoffs or credits upon sale of former marital home:  Absence a 
settlement agreement, the court shall consider “(7) whether one or both parties will 
experience a capital gains taxable event as a result of the sale of the marital home” before 
determining the issue of credits or setoffs in its final judgment.  See Swergold v. 
Swergold, 82 So.3d 1148 (Fla. 4th DCA 2012), in which the final judgment did not 
reference section 61.077 or outline the factors which the trial court used to equitably 
determine that the former husband would not receive any credits for expenses of the 
marital home for which he was alone made responsible. Thus, remand was necessary for 
clarification on former husband's entitlement to credits upon sale of the marital home. 


 
D. Transfers to Third Parties   
 
If property is transferred to a third party on behalf of the spouse (or former spouse, if 
incident to a divorce), the transfer is treated as two transfers. 


 
• A transfer of the property between spouses or former spouses. 
• An immediate transfer of the property from a spouse or former spouse to 


the third party. 
 
Gains or losses are not recognized on the first transfer. Instead, the spouse or former 
spouse may have to recognize gain or loss on the second transfer. 
 
For this treatment to apply, the transfer from a spouse to the third party must be one of 
the following. 
 


• Required by the divorce or separation instrument. 
• Requested in writing by the spouse or former spouse. 
• Consented to in writing by the spouse or former spouse. The consent must 


state that both spouses or former spouses intend the transfer to be treated 
as a transfer from one spouse to another subject to the rules of Internal 
Revenue Code section 1041. Consent must be obtained before filing the 
tax return for the year the property was transferred.   


 
This treatment does not apply to transfers to which certain stock redemptions apply. 


 
E. Transfers in Trust    
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If property is transferred in trust for the benefit of a spouse (or former spouse, if incident 
to a divorce), generally gains or losses are not recognized. 


 
However, gains and losses must be recognized if, incident to a divorce, the transfer is an 
installment obligation in trust for the benefit of the former spouse.  


 
Also, the amount by which the liabilities assumed by the trust, plus the liabilities to 
which the property is subject, exceed the total of the adjusted basis in the transferred 
property, it must be recognized as a gain. 


 
F. Records 
 
When property is transferred to a spouse (or former spouse, if incident to a divorce), the 
spouse transferring property must give the other spouse sufficient records to determine 
the adjusted basis and holding period of the property on the date of the transfer. If 
investment credit property is transferred with recapture potential, the spouse transferring 
property must provide sufficient records to determine the amount and period of the 
recapture. 


 
G. Tax Treatment of Property Received 
 
Property received from a spouse (or former spouse, if the transfer is incident to a divorce) 
is treated as acquired by gift for income tax purposes. Its value is not taxable. 


 
H. Basis of Property Received 
 
The basis in property received from a spouse (or former spouse, if incident to a divorce) 
is the same as the spouse's adjusted basis. This applies for determining either gain or loss 
when the property is later disposed of.  It applies whether the property's adjusted basis is 
less than, equal to, or greater than either its value at the time of the transfer or any 
consideration paid. It also applies even if the property's liabilities are more than its 
adjusted basis. 
 
Porter v. Porter, 873 So.2d 538 (Fla. 1st DCA 2004): Trial court was required to 
consider whether one or both parties would experience capital gains tax as result of the 
sale of their former marital home and whether property had depreciated as result of being 
used as rental property, with regards to equity in marital residence, before making a final 
determination as to whether former wife was entitled to alimony. 
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I. Gift Tax on Property Settlement   
 
The federal gift tax does not apply to most transfers of property between spouses, or 
between former spouses because of divorce. The transfers usually qualify for one or more 
of the exceptions explained in this discussion. However, if the transfer of property does 
not qualify for an exception, or qualifies only in part, it must be reported on a gift tax 
return.  
 
J. Exception   
 
Property transferred between spouses or former spouses is not subject to gift tax if it 
meets any of the following exceptions. 


 
• It is made in settlement of marital support rights. 
• It qualifies for the marital deduction. 
• It is made under a divorce decree. 
• It is made under a written agreement, and the parties are divorced within a 


specified period. 
• It qualifies for the annual exclusion. 


 
K. Settlement of Marital Support Rights    
 
A transfer in settlement of marital support rights is not subject to gift tax to the extent the 
value of the property transferred is not more than the value of those rights.  
 
L. Marital Deduction    
 
A transfer of property to between spouses before receiving a final decree of divorce or 
separate maintenance is not subject to gift tax. However, this exception does not apply to: 


• Transfers of certain terminable interests, or 
• Transfers to a spouse if the spouse is not a U.S. citizen. 


 
M. Transfer under Divorce Decree    
 
A transfer of property under the decree of a divorce court having the power to prescribe a 
property settlement is not subject to gift tax. This exception also applies to a property 
settlement agreed on before the divorce if it was made part of or approved by the decree. 
 
N. Transfer under Written Agreement    
 
A transfer of property under a written agreement in settlement of marital rights or to 
provide a reasonable child support allowance is not subject to gift tax if the person is 
divorced within the 3-year period beginning 1 year before and ending 2 years after the 
date of the agreement. This exception applies whether or not the agreement is part of or 
approved by the divorce decree. 
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O. Annual Exclusion    
 
The first $15,000 of gifts of present interests to each person during 2018 is not subject to 
gift tax. The annual exclusion increases to $152,000 in 2018 for transfers to a spouse who 
is not a U.S. citizen provided the gift would otherwise qualify for the gift tax marital 
deduction if the donee were a U.S. citizen.    
 
P. Lifetime Gift and Estate Tax Exemption  
 
The lifetime gift and estate tax exemption will increase from $5.49 million in 2017 to 
$5.60 million ($11.2 million combined for married couples) in 2018. 
 
Q. Present Interest    
 
A gift is considered a present interest if the donee has unrestricted rights to the immediate 
use, possession, and enjoyment of the property or income from the property. 
 
R. Gift Tax Return   
 
Report a transfer of property subject to gift tax on Form 709. Generally, Form 709 is due 
April 15 following the year of the transfer. 
 
S. Transfer under Written Agreement Subject to Gift Tax   
 
If a property transfer would be subject to gift tax except that it is made under a written 
agreement, and a person did not receive a final decree of divorce by the due date for 
filing the gift tax return, the transfer must be reported on Form 709 and attach a copy of 
the written agreement. The transfer will be treated as not subject to the gift tax until the 
final decree of divorce is granted, but no longer than 2 years after the effective date of the 
written agreement.  Within 60 days after the final decree of divorce is received, a 
certified copy of the decree must be sent to the IRS office. 
 


T. Consideration of Tax Consequences 
 
Miller v. Miller, 625 So.2d 1320 (Fla. 5th DCA 1993): Consideration of the 
consequences of income tax laws on the distribution of marital assets and alimony is 
required and failure to do so is ordinarily reversible error. Evaluation of marital assets 
upon dissolution without taking into account tax consequences does not fairly reflect 
market value of assets.  Rey v. Rey, 598 So.2d 141, 146 (Fla. 5th DCA 1992); Kirchman 
v. Kirchman, 389 So.2d 327 (Fla. 5th DCA 1980); Nicewonder v. Nicewonder, 602 So.2d 
1354 (Fla. 1st DCA 1992); Blythe v. Blythe, 592 So.2d 353 (Fla. 4th DCA 1992); Werner 
v. Werner, 587 So.2d 473 (Fla. 3d DCA 1991), rev. denied, 599 So.2d 661 
(Fla.1992); Sweeney v. Sweeney, 583 So.2d 398 (Fla. 1st DCA 1991); Cameron v. 
Cameron, 570 So.2d 1087 (Fla. 1st DCA 1990); Gentile v. Gentile, 565 So.2d 820 (Fla. 
4th DCA 1990); Ellis v. Ellis, 461 So.2d 190 (Fla. 4th DCA 1984). 
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Nicewonder v. Nicewonder, 6002 So.2d 1354 (Fla. 1st DCA 1992):  In an action for a 
dissolution of marriage, the trial court is required to consider all consequences of income 
tax laws on the distribution of marital assets and alimony ordered by it.  Failure to do so 
is ordinarily reversible error.   In effecting the equitable distribution scheme, trial court 
should have considered all tax consequences, including contingent tax liabilities, that 
affected value of properties distributed to the husband and wife. 


England v. England, 626 So.2d 330 (Fla. 1st DCA 1993):  The Court is required to 
consider consequences of income tax laws on the distribution of marital assets. The court 
abused its discretion in taking into consideration potential capital gains tax consequences 
when determining the value of a business for purposes of equitable distribution.   There 
was no evidence that the sale of business was imminent or even contemplated.   


Goodwin v. Goodwin, 640 So.2d 173 (Fla. 1st DCA 1994):  The traditional rule is that 
indefinite future tax consequences are too speculative to be considered. The rule is 
frequently applied to prevent consideration of future capital gains taxes on marital assets, 
where those assets will not be sold as a reasonably necessary consequence of the divorce 
action. 


Werner v. Werner, 587 So.2d 473 (Fla. 3d DCA 1991):  Upon dissolution of marriage 
court should consider resulting tax liability when it allocates asset that is accompanied by 
tax liability.  The expert testimony presented established that the notes and mortgages 
awarded to the husband as part of equitable distribution of property carried tax liability 
and therefore supported the trial court's determination of values taking that tax liability 
into account.   


Vaccaro v. Vaccaro, 677 So.2d 918 (Fla. 5th DCA 1996):  The former husband's 
introduction of one-page computation by his accountant that indicated what double effect 
of federal and state income tax would be to both former husband and his business if the 
business sold its assets and distribution was made to stockholders was insufficient to 
establish adverse tax consequences of equitable distribution to both parties.  There was no 
testimony about purpose of computation, what prospects were for that disposition as 
distinguished from outright sale of the stock, or whether any sale was contemplated.  The 
Vaccaro court explained that the purpose of considering tax consequences of the 
distribution of marital assets to both parties is to protect either party from being charged 
with the full value of asset that is burdened with inevitable payment of taxes.  The effect 
of tax burden should be considered so that neither party gains unfair advantage or suffers 
unfair burden in receiving particular asset in distribution.  However, the party who 
demands the consideration of tax consequences of receiving a tax-burdened asset should 
demonstrate good faith by assisting the dissolution court in the consideration of the tax 
consequences.  This should be done whether or not the demanding party is to receive 
those particular assets.  It is only through presentation of the consequences as to all assets 
that the trial court may order distribution that is equitable.  The selection of only one 
asset to demonstrate worst case tax consequence when others are also burdened may 
require the trial court ignore tax consequences as to all distributable assets.    







00163086-1		 10	
	


Diaz v. Diaz, 970 So.2d 429 (Fla. 4th DCA 2007):  Although a trial court should 
ordinarily consider income tax consequences in the evaluation of marital assets, a court 
cannot be faulted for not considering the tax consequences if counsel for the parties 
neglect to present evidence on the subject.   


 McClune v. McClune, 79 So.3d 194 (Fla. 5th DCA 2012): The Fifth District was faced 
with the following questions:  Was the wife to have all of the IRAs valued for purposes 
of her fifty percent share of the marital portion and then have the Bank of America stock 
in the IRAs transferred to her? Or was the wife to have all the Bank of America stock in 
the IRAs transferred to her and then receive fifty percent of the marital portion of the IRA 
residue? The MSA provided that wife was to receive stock not the value of the stock, 
raising questions of feasibility and tax consequences.  The Fifth District agreed that it 
was error to order all the stock in the IRAs transferred to wife without conducting an 
evidentiary hearing. Assuming an ambiguity, there were numerous facts that might bear 
on an accurate interpretation. For example, the record before the court was unclear 
concerning the amount of Bank of America stock in either IRA, what part of the IRAs 
was marital, whether the stock in the IRAs was transferrable, and what the parties 
intended or negotiated. An evidentiary hearing was required to ascertain the meaning.   


Santiago v. Santiago, 51 So.3d 637 (Fla. 2d DCA 2011): The unequal distribution of 
assets may have been justified by a finding that the husband intentionally depleted 
$100,000 in marital assets. But the trial court also imposed the tax liability on the 
husband, which according to the record was in the amount of $101,000, making the 
distribution even more disproportionate. This further unequal distribution was an abuse of 
discretion because it penalized the husband twice for depleting the marital funds. See 
Boutwell v. Adams, 920 So.2d 151, 154 (Fla. 1st DCA 2006) (holding that unequal 
distribution was abuse of discretion where trial court found husband liable for post-
separation debt and also factored that debt into distribution scheme; it penalized the 
husband twice for his debts). Not only was the husband awarded only $23,500 in marital 
assets compared to the wife's $127,000, he was assessed the tax liability, likely valued at 
$101,000. 
 
Tilchin v. Tilchin, 51 So.3d 596 (Fla. 2d DCA 2011):The court initially thought this 
might be a cause for “lump sum alimony,” however in order to avoid any tax burden 
upon the wife (or further inequitable benefit to the husband) the trial court instead 
awarded the home to the wife with no offset to the husband. In short, there was no 
equalizing payment. Additionally, because of the husband's unilateral decision to pay this 
bill, he was also assigned the $350,000.00 liability (again with no offset).  The Second 
District held that the trial court abused its discretion in granting to the wife a grossly 
disparate percentage of the marital assets simply because the husband paid off the 
mortgage on the parties' primary marital home during the pendency of the case.  
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Schmidt v. Schmidt, 120 So.3d 31 (Fla. 4th DCA 2013):  It was agreed that the husband 
underreported the income earned by his business for the 2004–2009 tax years and, thus, 
underreported the parties' personal income. Whether the wife was aware of the 
underreporting was disputed at trial. During the pendency of the divorce, the husband 
hired a tax attorney and sent the IRS a check for $586,795.58, representing the estimated 
tax due on the underreported income. The IRS returned $379,000 of the funds and, at the 
time of the hearing, the wife was in possession of the un-negotiated checks.  Paragraphs I 
and 12 of the final judgment included findings to the effect that it was the husband who 
was responsible for the underreported income and that the court had the power to make 
an unequal, but equitable, distribution of the debt. Paragraphs I and 12 do not, however, 
actually distribute the debt to the husband and, in fact, paragraph I provided that the 
$379,000 refunded by the IRS shall be split equally between the parties. Paragraph 11 of 
the judgment states “[t]he Husband and Wife shall pay and be responsible for all debts 
including interest and penalties due and owing the Internal Revenue Service due to their 
failure to properly report their income,” suggesting the court intended to allocate the debt 
equally between the parties. The spreadsheet appended to the judgment stated that the 
accrued interest and penalties are non-marital and distributes all of the “to be determined” 
liability to the husband.  The husband contended the judgment treated the tax liability as a 
marital debt and the trial court erred in failing to credit him for any non-marital funds 
used to make the $586,795.58 payment to the IRS. The wife contended the language in 
paragraph 11 making the parties jointly liable for the debt is a “clerical” error. The Fourth 
District refused to consider the wife’s argument for a clerical error.  Nevertheless, since 
the judgment had conflicting language regarding the treatment to be afforded the tax 
liability, leaving the trial court's intent in question, the matter was remanded for the trial 
court to clarify its intent and findings on the issue. 
 
Debt paid off.   A debt against the property, or against an individual, that is paid off as a 
part of the transaction or that is assumed by the buyer must be included in the amount 
realized. This is true even if neither the seller nor the buyer is personally liable for the 
debt. For example, if the property sold or traded is subject to a nonrecourse loan, the 
amount realized generally includes the full amount of the note assumed by the buyer even 
if the amount of the note is more than the fair market value of the property. 
 
Cunha v. Cunha, 92 So.3d 918 (Fla. 4th DCA 2012):  The trial court granted a motion 
to enforce the terms of the final judgment and ordered the former husband to pay 
$5,722.00—an amount testified to by the former husband consisting of the $3,610.64 
debt and accrued interest.  Subsequently, the former husband settled the debt for 
$2,400.00. According to correspondence from the debt collection company, that amount 
would “fully settle” the debt and would “stop all further collection efforts.”  The former 
husband then moved for relief from the $5,722.00 judgment, arguing that the debt upon 
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which the judgment was based had been satisfied. The former wife opposed the motion, 
and argued that settling the debt for less than the amount owed adversely affected her 
credit rating and her income tax liability. The trial court denied the motion. The former 
husband satisfied the debt with the creditor, but did he satisfy the settlement agreement’s 
requirement that he be responsible for the specified debt?  He has.  “It is well settled that 
a marital settlement agreement is subject to interpretation like any other contract.” Levitt 
v. Levitt, 699 So.2d 755, 756 (Fla. 4th DCA 1997). The relevant portion of the settlement 
agreement simply provides for the former husband to bear responsibility for paying the 
debt. No amount is provided, and nothing in the MSA prevented the former husband from 
negotiating settlement of the debt for less than the full amount owed. Even though the 
former husband paid less than the full amount due, he satisfied the debt. 
 
Payment of cash.   If property and cash is traded for other property, the amount realized 
is the fair market value of the property received. Determine gain or loss by subtracting 
the cash paid and the adjusted basis of the property traded in from the amount realized. If 
the result is a positive number, it is a gain. If the result is a negative number, it is a loss. 
 
No gain or loss.   There is neither a gain or loss when having to use a basis for figuring a 
gain that is different from the basis used for figuring a loss.   
 


III. Imminent Sale Doctrine 
 


A. The Federal Imminent Sale Doctrine  
 
To understand the principle of tax-effecting assets in Florida marriage actions, we must 
first review the federal imminent sale doctrine. The federal imminent sale doctrine dates 
to the United States Supreme Court case of General Utilities Operating Co. v. Helvering, 
296 U.S. 200 (1935).   


 
In General Utilities, the Supreme Court held that a C corporation did not recognize 
taxable income at a corporate level on a distribution of appreciated property to its 
shareholders. The U.S. Congress quickly responded to this holding, in what became 
known as the "General Utilities doctrine," codified at I.R.C. Section 311(a).  That section, 
in effect from 1935 to 1986, held that the fair market value corporate property distributed 
to the shareholders of the corporation was valued at the adjusted stepped up basis of the 
property received. The General Utility doctrine and commensurate code changes made it 
possible for a corporation to attribute its appreciated assets to its shareholders without 
incurring any federal income tax liability at the corporate level. Further, former I.R.C. 
336 and 337 allowed the tax-free liquidation of a corporation; pursuant to those code 
changes, the corporation could thereby completely avoid capital gain tax on a subsequent 
sale of its assets 
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Thus, with virtually no exceptions during this 51 year period, case law did not allow a 
discount for built-in capital gains tax liability when a sale or liquidation was neither 
planned nor imminent, as it was deemed by the courts to be too uncertain, remote or 
speculative.  This was "the imminent sale doctrine." Simply put, it precluded the owner 
of a corporation from being able to argue that the value of a corporation should be 
discounted by capital gains taxes, unless the sale of the corporation was imminent. See 
Estate of Andrews v Comm'r, 79 T.C. 938 (1982)(projected capital gains taxes do not 
reduce the value of closely held stock when liquidation is only speculative as it is 
unlikely taxes will ever be incurred); Estate of Piper v. Comm'r, 72 T/C. 1062 (1979)(in 
gift tax cases, capital gains discount was unwarranted under the net asset value method 
where there was no evidence that a liquidation of the investment companies was 
planned).   


 
Of note, however, the pre-1986 cases do not announce a black letter rule of law that such 
taxes may never affect the value of the stock, but simply that taxes may be discounted 
from the value of the corporation only where the taxpayer is able to prove that the assets 
will be sold in the foreseeable short term future, rather than for long-term investment 
return.    
 
B. The Tax Reform Action of 1986 
 
The Tax Reform Act of 1986 ("TRA”) made many significant changes to U.S. tax law, 
including that new rules were enacted to require recognition of corporate-level gains and 
losses on liquidating sales and on distributions of corporate property.  The act had the 
effect of repealing the General Utilities doctrine.  Prior to repeal of the General Utilities 
doctrine, no corporate tax would have been paid and no discount permitted in tax court 
litigation involving attempts to calculate capital gains discounts of closely held 
businesses. The TRA required recognition of corporate-level gains and losses on 
liquidating sales and on distributions of corporate property, thus resulting in repeal of the 
General Utilities doctrine.  


 
Though the General Utilities doctrine was effectively repealed as a result of the TRA of 
1986, the tax courts continued to adhere to the pre-1986 position for the next 12 years, 
until 1998.  During that 12 year period, the courts steadfastly committed to the strict 
doctrine that the speculative nature of capital gains tax mandated that potential capital 
gains tax not be deducted from distributions of corporate property.  
 
C. Post-TRA Federal Tax Cases  
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Erosion of the General Utilities doctrine was first seen in Estate of Davis, 110 T.C. 530 
(1998), followed by Estate of Eisenberg, 74 T.C.M. 1046 (1997), Estate of Jameson v. 
Commisioner, 267 F.3d 366 (5th Cir. 2001), and Estate of Jelke v. Commisioner, 507 
F.3d 1317 (2007).    


 
Estate of Davis v. Comm'r, 110 T.C. 530, 1998 WL 345523 (1998):  Rendered twelve 
years after the passage of the Tax Act of 1986, the Tax Court determined that under an 
economic reality theory, a hypothetical buyer and seller would not have agreed on that 
date on a stock price that took no account of the corporation's built-in capital gains tax. 
There, the donor gave two blocks of the common stock of a closely-held holding 
company to his sons. The holding company owned shares of a publicly traded 
corporation. No liquidation of the holding company or sale of its assets was planned or 
contemplated on the valuation date. No tax was due and owing on the valuation date. 
Estate of Davis, 110 T.C. at 530. Yet, the court considered the corporation’s built-in 
capital gains tax and permitted discounts for a lack of marketability and for a lack of 
control of the shares. The Davis decision permitted discount of an entity's value for 
potential capital gain consequences. The Davis court was convinced that even though 
there was no liquidation of the company or a planned or contemplated sale of its assets, a 
hypothetical willing buyer and hypothetical willing seller would not have agreed on that 
date on a price for the stock that took no account of built-in capital gains. The court 
therefore determined that a capital gains deduction was appropriate, but discounted it 
based on the facts and circumstances on that case. As the court specifically noted in 
Davis, however, the repeal of the General Utilities provisions by way of the TRA of 1986 
did not foreclose the possibility of avoiding capital gains taxes at the corporate level upon 
sale of all assets, noting that under applicable tax code provisions then in effect, that a 
Subchapter C corporation could convert to an S corporation and avoid recognition of any 
gain if the corporation retained the assets for a period of ten years from the conversion 
into a S corporation.   
 
Several post-Davis cases bolstered the argument that the imminent sale doctrine has been 
abrogated.  
 
Eisenberg v. Comm'r, 155 F.3d 50 (2d Cir.1998): The Second Circuit concluded that, 
although no liquidation of the corporation or sale of corporate assets was imminent or 
contemplated at the time of the gift, the requirement of an imminent sale was 
unnecessary. In Estate of Welch v. Comm'r,208 F.3d 213 (6th Cir.2000), relying upon the 
rationale of the Second Circuit in Estate of Eisenberg, the Sixth Circuit found the tax 
court's judgment disallowing any discount in any amount erroneous as a matter of law 
and remanded to the tax court for a hearing. The court was instructed to determine what a 
hypothetical, willing buyer would likely pay for the Estate of Welch stock on the 
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valuation date, considering all the facts and circumstances at the time. In Estate of 
Jameson v. Comm'r, 267 F.3d 366 (5th Cir.2001), the Fifth Circuit determined that the 
rational economic actor or willing buyer would have to take into account the 
consequences of the unavoidable, substantial built-in tax liability on the property. The 
economic reality was that any reasonable willing buyer would consider the company's 
low basis in the investment property in determining a purchase price. The Fifth Circuit 
vacated the judgment and remanded the case back to the tax court with instructions that 
the tax court reconsider the amount of capital gains on the operating timber property, and, 
to consider and allow a discount for the built-in capital gains on the investment property.   
  
Estate of Jelke v. Comm'r, 507 F.3d 1317 (11th Cir. 2007): The Eleventh Circuit took a 
more simplistic and harsh position, determining that a capital gains deduction for 100% 
of the value settled the issue as a matter of law and provided certainty that was "typically 
missing in the valuation arena."  The Jelke court therefore followed the rationale of the 
Fifth District in the Estate of Dunn that allowed a dollar-for-dollar discount for 
contingent capital gains taxes and valuing the corporation on the date of Jelke’s death. 
The court stated that this prevents “grossly inequitable results from occurring and also 
prevents us, the Federal Judiciary, from assuming the role of arbitrary business 
consultants”. 


 
D. Abrogation of Imminent Sale Doctrine at the Federal Level 


  
Notwithstanding the apparent abrogation of the imminent sale doctrine at the federal 
level, the majority of state jurisdictions which have considered this issue hold that it is 
error for a trial court to refuse to take into account potential future tax liability in making 
awards to the respective parties, if the tax liability is not quantifiable and precisely 
measurable.  In Schuman v. Schuman, 658 N.W. 2d 30 (Neb. 2003) for example, the court 
addressed the issue of the tax consequences from the sale of a business.  Citing the 
Florida case of England v England, 626 So.2d 330 (Fla. 1st DCA 1993), the Schuman 
court specifically stated that "the majority of courts that have addressed this issue have 
generally refused to consider the tax consequences of the sale of a business unless there is 
evidence that a sale is contemplated or reasonably certain to occur." The court in 
Schuman also cited Bidwell and Bidwell, 12 P.3d 76 (2000)(where it was not certain that 
husband would choose to sell the company and there was no evidence in this record of 
what the tax consequences would be if husband sold the company, discount for tax 
consequences was improper); Mathew v. Palmer, 589 N.W.2d 343 (1999)(the Nebraska 
court of appeals concluded that a deduction in value for income tax on stock which was 
not due to be sold in the foreseeable future was clearly speculative); In re Marriage of 
Fonstein, 552 P.2d 1169 (1976) (holding trial court erred by taking into account tax 
consequences which might result to husband in event he subsequently decided to convert 
his interest in law partnership into cash, in absence of any indication that husband was 
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withdrawing from partnership, was required to withdraw, or intended to withdraw); 
England v. England, 626 So.2d 330 (Fla. 1st DCA 1993) (finding trial court abused its 
discretion by considering tax consequences of sale of business when there was no 
evidence that sale of business was imminent or even contemplated); Cohen v. Cohen, 73 
S.W.3d 39 (Mo.App.2002) (concluding trial court did not abuse its discretion by failing 
to consider tax consequences of sale of parties’ art business when evidence did not 
support necessity of such sale and court did not order such sale); Kudela v. Kudela, 277 
A.D.2d 1015 (2000) (stating trial court is not required to consider tax consequences of 
sale of business property when there is no evidence that business property would have to 
be sold); Arbuckle v. Arbuckle, 470 S.E.2d 146 (1996) (holding tax consequences of 
hypothetical sale of husband’s dental practice were too speculative without evidence that 
sale would occur in near future); In re Hay, 907 P.2d 334 (1995) (holding that if tax 
consequences of sale of parties’ real estate partnership are imminent, or arise directly 
from trial court’s property disposition, and amount is not speculative, such consequences 
are properly considered in valuing marital assets). 


 
E. Imminent Sale Doctrine at the State Level 


 
Several Florida district court decisions follow the national rule that it not error for a trial 
court to refuse to take into account future tax liability and discount the subject asset 
unless the tax is immediate and certain. As the Fifth District noted in Vaccaro v. Vaccaro, 
677 So. 2d 918 (Fla. 5th DCA 1996), the purpose of considering tax consequences is to 
strive for a fair and equitable distribution of marital assets to both parties. One party 
should not be charged with the full value of an asset that is burdened with an inevitable 
payment of taxes. The effect of the burden should be considered so that neither of the 
parties gains an unfair advantage or suffers an unfair burden because he or she receives a 
particular asset in distribution.  
 
Nicewonder v. Nicewonder, 602 So. 2d 1354 (Fla. 1st DCA 1992): The husband was 
ordered to pay all federal income tax liabilities involving the businesses and properties 
operated during the marriage without the court determining the amount of such liabilities 
and without giving due consideration to such amounts in effecting an equitable 
distribution.  The First District held that the trial court should consider all tax 
consequences, including contingent tax liabilities, which affect the value of the properties 
distributed to the husband and wife.    
 
One year after issuing the Nicewonder decision, however, the First District issued 
England v. England, 626 So.2d 330 (Fla. 1st DCA 1993), distinguishing Nicewonder, if 
not emasculating it.  In England, the trial court allowed a 28 percent tax related discount 
deduction in the value of PAS, a marital business, reasoning that the husband would be 
subject to capital gains taxes when and if the business was sold, and therefore it was 
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appropriate to take into account and make allowances for the eventual tax consequences 
of this transfer. The First District reversed, finding that if the business were sold at some 
future date, the actual tax liability would depend on multiple factors, including the value 
of the business at that time, as well as the tax strategies and planning used by the husband 
while he was the owner. The First District thus concluded that there was no satisfactory 
rationale for considering the capital gains tax and making the distribution. The court also 
distinguished Nicewonder, stating that it was appropriate in that case to remand for 
consideration of tax consequences because of the actions of the parties during the 
marriage of taking deductions which deferred income tax liabilities until the date when 
the properties would be sold. The court pointed out that a trial court has wide discretion 
to effect an equitable distribution of assets and that it was thus unproductive to attempt to 
set forth any bright-line rule as to when potential tax consequences are appropriately 
considered and when they are not. The court also noted that there was no dispute that 
PAS appreciated in value considerably during the marriage, but that there was no 
evidence that sale of PAS was imminent, or even contemplated, so that any recognizable 
capital gain would become an immediate tax liability for the husband. There was 
evidence, on the other hand, that businesses in the field of PAS are extremely 
competitive, and that the potential for business loss is considerable. Accordingly, it was 
equally within the realm of possibilities that PAS could either continue to appreciate in 
value, or lose substantial value in the years following the parties' divorce. An eventual 
sale might cause the owner to incur more, or possibly less, capital gains tax than the 
approximately $91,000 subtracted from PAS's value by the trial court's tax computations, 
depending on a number of factors, not the least of which would be the tax strategies and 
planning utilized by the owner in the interim. In sum, the Fifth District found no 
satisfactory rationale is offered in support of the disparate tax treatment of this asset, and 
was  are therefore compelled to reverse based upon the lack of evidentiary predicate for 
the trial court's ruling. 
 
Goodwin v. Goodwin, 640 So.2d 173 (Fla. 1st DCA 1994): The First District agreed 
with the trial court's refusal to impute the income tax consequences of sale of the real 
property awarded to the husband in the equitable distribution scheme. The property was a 
former marital home which was used as rental property after the parties acquired another 
home. The husband relied upon Nicewonder v. Nicewonder, 602 So.2d 1354 (Fla. 1st 
DCA 1992), to argue that the taxes should be taken into consideration since in 
Nicewonder, the trial court erred in ordering a husband to pay all federal income tax 
liabilities involving the businesses and properties operated during the marriage, without 
determining the amount of such liabilities and without giving due consideration to such 
amounts in effecting an equitable distribution. However, unlike Nicewonder, the husband 
in Goodwin produced no evidence of a present tax liability for the court to consider. The 
husband's accountant testified that should the property awarded to him be sold, a certain 
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amount of taxes will be owed.  However, the tax would only be owed if the home was 
sold.  In Goodwin, the husband was living in the home.  Since the home was being used 
as his residence, the tax would be deferred, should he purchase another home. The First 
District noted that there was no indication on the record that a sale of the property was 
imminent and there was no indication as to the value of the home when sold.  The tax that 
would be owed would therefore be a matter of pure speculation. The First District 
therefore found that the trial court acted within its discretion when it ruled on rehearing 
that it would not consider the tax consequences of this distribution.  
 
Levan v. Levan, 545 So.2d 892 (Fla. 3d DCA 1990):  The court held that potential tax 
liability may be considered in valuing marital assets only where a taxable event has 
occurred as a result of the divorce, or is certain to occur within a time frame, and can be 
reasonably predicted.  Because a party receiving the asset may continue to hold all or part 
of the asset for any length of time, the trial court is deprived of the ability to reasonably 
predict future tax liability because tax rates constantly change. 
 
Hornyak v. Hornyak, 48 So.3d 858 (Fla. 4th DCA 2010): There, the court noted that if 
there is evidence that retirement funds need not be withdrawn to satisfy the owner-
spouse’s obligations arising from equitable distribution, the trial court should properly 
make an equitable distribution of assets without considering the tax penalties that would 
be incurred on withdrawal of the funds.  The husband contended that as a result of the 
court's equitable distribution he would have no choice but to invade his retirement funds 
and that the trial court failed to consider any tax penalty for early withdrawal, thus 
producing an inequitable distribution. However, the Fourth District determined that the 
trial court did not abuse its discretion because the wife presented expert testimony that 
the husband could obtain loans against his retirement accounts and avoid incurring any 
tax penalties.  Thus, the trial court was not requiring the husband to liquidate or otherwise 
convert the retirement assets to cash.  
 
Tradler v. Tradler, 100 So. 3d 735 (Fla. 2d DCA 2012): Tradler distinguishes Hornyak.  
There, the Husband contended that the trial court improperly failed to consider the tax 
and penalty consequences that accompany the parties' retirement and pension plans, 
producing an inequitable result. In its amended judgment the trial court explained that it 
would not consider tax consequences because “[t]he Husband testified that he had no 
intention to withdraw or cash in any of the pension and retirement funds.” The Husband 
testified that he did not need to cash in his pension and retirement funds “at this moment” 
and that he had about $100,000 in liquid assets. He stated that no one was forcing him to 
cash in his pension or Fidelity Rollover IRA “yet.” The amended judgment required the 
Husband to make an equalizing payment of $152,042 and to pay the marital home's 
property taxes of $8909, for a total of $160,951 payable to the Wife within six months. 
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At the time of the final hearing, the Husband was unemployed. Thus, the amended 
judgment would force the Husband to invade the pension and retirement accounts to 
comply with the amended judgment, thus incurring taxes and penalties. Furthermore, the 
Husband presented evidence to the court on the tax and penalty consequences 
accompanying the pension and retirement accounts, and the Wife presented evidence on 
the tax consequences associated with those accounts.  A trial court should consider the 
tax consequences when valuing marital assets if a party presents expert evidence on the 
tax consequences. See Austin v. Austin, 12 So.3d 314, 316 (Fla. 2d DCA 2009); Kadanec 
v. Kadanec, 765 So.2d 884, 886 (Fla. 2d DCA 2000). “When evidence of a tax impact is 
presented, it is error for the trial court to fail to consider these consequences.” Diaz v. 
Diaz, 970 So.2d 429, 432 (Fla. 4th DCA 2007). Otherwise, if the trial court awards assets 
to one party that have associated tax liabilities but awards assets that have no tax 
consequences to the other party, the result is inequitable.  The Wife argued that the trial 
court does not have to consider tax consequences on retirement accounts when it does not 
require a party to liquidate or otherwise convert the retirement assets to cash, citing 
Hornyak v. Hornyak, 48 So.3d 858 (Fla. 4th DCA 2010). However, the Fourth District 
determined that the trial court did not abuse its discretion because the wife presented 
expert testimony that the husband could obtain loans against his retirement accounts and 
avoid incurring any tax penalties. Id. Tradler was distinguishable from Hornyak. Both 
experts recognized that the pension and retirement accounts would incur income tax 
liability. In addition, the Husband presented evidence through his CPA regarding tax 
penalties for early withdrawal of retirement funds. The parties presented conflicting 
evidence on the tax consequences. The Wife's expert used an 18.5% marginal tax rate and 
deducted the taxes from the marital portion of the assets. The Wife's expert explained that 
on the parties' tax returns for 2007 and 2008 the highest marginal rate they paid was 
18.5%. The Husband's expert used a higher marginal tax rate of 33% and also accounted 
for a 10% early withdrawal penalty. The Husband's expert also calculated an alternative 
structured payout over three years to lessen the tax burden. The Wife argued that the 
Husband had about $547,885 in assets at his disposal and would not need to convert 
retirement assets to cash to make the equalizer payment, but the record indicated that the 
amount included his pension and retirement accounts. In addition, even if the Husband 
did not need to access the retirement assets immediately, it was evident the assets would 
be taxed when the Husband withdrew funds from those accounts.  Based on the fact that 
the parties presented evidence on tax and penalty consequences associated with the 
pension and retirement accounts, the Second District reversed and remanded for the trial 
court to consider those consequences in making its equitable distribution. 


 
IV. Capital Gains and Losses 
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Almost everything owned for personal or investment purposes is a capital asset. 
Examples include a home, personal use items like household furnishings, and stocks or 
bonds held as investments. When a capital asset is sold, the difference between the basis 
in the asset and the amount it is sold for is a capital gain or a capital loss. Generally, an 
asset's basis is its cost.  However, if received as a gift, then the adjusted basis to the donor 
just before it was given to the recipient, its fair market value at the time it was given, and 
any gift tax paid on it must be ascertained.  If the property was inherited from a decedent 
who died before 2010, the basis in property is generally one of the following. 
 


1. The FMV of the property at the date of the decedent's death. 
 


2. The FMV on the alternate valuation date if the personal representative for 
the estate elects to use alternate valuation. 


 
3. The value under the special-use valuation method for real property used in 


farming or a closely held business if elected for estate tax purposes. 
 


4. The decedent's adjusted basis in land to the extent of the value excluded 
from the decedent's taxable estate as a qualified conservation easement. 


 
See IRS Publication 551. 


 
Generally, there are no recognized gains or losses on the transfer of property between 
spouses, or between former spouses if the transfer is because of a divorce. The 
transaction may, however, have to be reported on a gift tax return.  There is a capital gain 
if the asset is sold for more than its basis. There is a capital loss if the asset is sold for less 
than its basis. Losses from the sale of personal-use property, such as a home or car, are 
not deductible.	
	
Capital gains and losses are classified as long-term or short-term. If the asset is held for 
more than one year before it is disposed of, the capital gain or loss is long-term. If it is 
held one year or less, the capital gain or loss is short-term. To determine how long the 
asset is held, count from the date after the day the asset is acquired up to and including 
the day the asset was disposed of.	
 
When a capital asset is sold, the difference between the basis in the asset and the amount 
it is sold for is a capital gain or a capital loss. Generally an asset's basis is its cost.  A 
capital gain is obtained when the asset is sold for more than its basis. A capital loss 
occurs if the asset is sold for less than its basis.  Losses from the sale of personal-use 
property, such as a home or car, are not deductible.	
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Gain.   If the amount realized from a sale or trade is more than the adjusted basis of the 
property transferred, the difference is a gain. 
 
Loss.   If the adjusted basis of the property transferred is more than the amount realized, 
the difference is a loss. 
 
Amount Realized.   The amount realized from a sale or trade of property is everything 
received for the property minus expenses of sale (such as redemption fees, sales 
commissions, sales charges, or exit fees). The amount realized includes the money 
received plus the fair market value of any property or services received. 
 
If the buyer finances through the seller the buyer's purchase of property and the debt 
instrument does not provide for adequate stated interest, the unstated interest that must be 
reported as ordinary income will reduce the amount realized from the sale.  
 
If a buyer of property issues a debt instrument to the seller of the property, the amount 
realized is determined by reference to the issue price of the debt instrument, which may 
or may not be the fair market value of the debt instrument. See Regulations section 
1.1001-1(g). However, if the debt instrument was previously issued by a third party (one 
not part of the sale transaction), the fair market value of the debt instrument is used to 
determine the amount realized. 
 
Fair Market Value.   Fair market value is the price at which property would change 
hands between a buyer and a seller, neither being forced to buy or sell and both having 
reasonable knowledge of all the relevant facts. 
 
Capital gains and deductible capital losses are reported on Form 1040, Schedule D.  If 
there is a net capital gain, that gain may be taxed at a lower tax rate than ordinary income 
tax rates. The term "net capital gain" means the amount by which the net long-term 
capital gain for the year is more than the sum of the net short-term capital loss and any 
long-term capital loss carried over from the previous year. Generally, net capital gain is 
taxed at rates no higher than 15%. Some or all net capital gain may be taxed at 0% if 
you're in the 10% or 15% ordinary income tax brackets. However, a 20% tax rate on net 
capital gain applies to the extent that a taxpayer's taxable income exceeds the thresholds 
set for the 39.6% ordinary tax rate ($418,400 for single; $470,700 for married filing 
jointly or qualifying widow(er); $444,550 for head of household, and $235,350 for 
married filing separately). 
 
There are a few other exceptions where capital gains may be taxed at rates greater than 
15%: 
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1. The taxable part of a gain from selling section 1202 qualified small 


business stock is taxed at a maximum 28% rate. 
2. Net capital gains from selling collectibles (such as coins or art) are taxed 


at a maximum 28% rate. 
3. The portion of any unrecaptured section 1250 gain from selling section 


1250 real property is taxed at a maximum 25% rate. 
 
If there is a taxable capital gain, the tax payer may be required to make estimated tax 
payments. If the capital losses exceed the capital gains, the amount of the excess loss that 
can be claimed is the lesser of $3,000, ($1,500 if filing married separately) or the total net 
loss as shown on line 16 of the Form 1040 Schedule D, Capital Gains and Losses. If the 
net capital loss is more than this limit, it can be carried forward to later years.   
 
Capital Loss Carried Forward:  The IRS allows use of excess loss to offset ordinary 
income (that derived from sources other than capital gains) up to $3,000.  So if there is 
$2,000 of net loss, it can offset $2,000 of ordinary income.  But if there is $4,000 of net 
loss, only $3,000 of ordinary income can be offset. If there is still more net capital losses 
after offsetting ordinary income, the loss can be carried forward to the next year's 
taxes.  At that time, again, the loss can be used to offset capital gains and then ordinary 
income.  And if there are still losses after that, it is carried forward to the next tax 
year.  This can go on indefinitely - there is no time limit to use up the long-term losses 
other than death.  At death, any carry forward loss dies. 
 
McMillan v. McMillan, 977 So.2d 655 (Fla. 5th DCA 2008):  Both parties agreed that 
the trial court erred by failing to equitably distribute $141,446 in capital loss carry-
forwards listed in the former wife's financial affidavit. The Fifth District held that, on 
remand, the loss carry-forwards should be distributed evenly. 


 
V. Qualified Domestic Relations Order & Retirement Accounts 


 
A. QDRO  
 
A qualified domestic relations order (QDRO) is a judgment, decree, or court order 
(including an approved property settlement agreement) issued under a state's domestic 
relations law that: 
 


• Recognizes someone other than a participant as having a right to receive 
benefits from a qualified retirement plan (such as most pension and profit-
sharing plans) or a tax-sheltered annuity, 
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• Relates to payment of child support, alimony, or marital property rights to 
a spouse, former spouse, child, or other dependent of the participant, and 


• Specifies certain information, including the amount or part of the 
participant's benefits to be paid to the participant's spouse, former spouse, 
child, or other dependent. 


 
B. Benefits Paid to a Child or Other Dependent    
 
Benefits paid under a QDRO to the plan participant's child or other dependent are treated 
as paid to the participant and are taxed to the plan participant.  
 
C. Benefits Paid to a Spouse or Former Spouse    
 
Benefits paid under a QDRO to the plan participant's spouse or former spouse generally 
must be included in the spouse's or former spouse's income. If the participant contributed 
to the retirement plan, a prorated share of the participant's cost (investment in the 
contract) is used to figure the taxable amount.  A spouse or former spouse who receives 
part of the benefits from a retirement plan under a QDRO reports the payments received 
as if he or she were a plan participant.  The spouse or former spouse is allocated a share 
of the participant’s cost (investment on the contract) equal to the cost times a fraction.  
The numerator of the fraction is the present value of the benefits payable to the spouse or 
former spouse.  The denominator is the present value of all benefits payable to the 
participant. The spouse or former spouse can use the special rules for lump-sum 
distributions if the benefits would have been treated as a lump-sum distribution had the 
participant received them. For this purpose, consider only the balance to the spouse's or 
former spouse's credit in determining whether the distribution is a total distribution. 


 
D. Rollovers    
 
If a spouse receives an eligible rollover distribution under a QDRO as the plan 
participant's spouse or former spouse, it may be rolled over tax free into a traditional 
individual retirement arrangement (IRA) or another qualified retirement plan.  Do not 
include the amount rolled over in his or her income until it is received in a distribution 
from the recipient plan or IRA without rolling over that distribution.   
 
E. Individual Retirement Arrangements   
 
If a final decree of divorce or separate maintenance is obtained by the end of the tax year, 
contributions made to a former spouse’s traditional IRA cannot be deducted.  Only 
contributions to one’s own traditional IRA can be deducted.    
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F. IRA Transferred as a Result of Divorce    
 
The transfer of all or part of interest in a traditional IRA to a spouse or former spouse, 
under a decree of divorce or separate maintenance or a written instrument incident to the 
decree, is not considered a taxable transfer. Starting from the date of the transfer, the 
traditional IRA interest transferred is treated as the spouse's or former spouse's traditional 
IRA. 
 
Marshall-Beasley v. Beasley, 77 So.3d 751 (Fla. 4th DCA 2011): The former wife 
argued that the trial judge erred in finding that the former husband's advance distribution 
of his 401(k) account was $351,112 rather than $450,000. When the former husband 
withdrew $450,000 from his 401(k) to purchase property, his bank was required to 
withhold almost $100,000 for income taxes.  The former wife argued that Former 
Husband depleted his 401(k) account as a marital asset.  The former wife received a 
credit for the net amount of the withdrawal of $351,112 in the equitable distribution. The 
withdrawal occurred pre-petition, and the resulting income tax liability was incurred at 
that time. The bank properly withheld income taxes on the former husband's withdrawal 
from his 401(k) account. The former husband's certified public accountant testified at 
trial that there was no depletion because the former husband was beyond retirement age 
and his work expectancy. Therefore, his 401(k) account necessarily was going to be 
withdrawn and taxed. Even the former wife's certified public accountant viewed the 
former husband's tax-deferred retirement assets as an immediately accessible source of 
income.  In the final judgment, the trial judge “accept[ed] the treatment accorded the 
401(k) withdrawal by husband's accounting expert ... as being equitable and accurate.” In 
an equitable distribution of marital assets, “[t]he trial court's findings are entitled to the 
presumption of correctness accorded to trial court judgments where the credibility of 
witnesses is a factor.” Rafanello v. Bode, 21 So.3d 867 (Fla. 4th DCA 2009). Based on 
the accounting testimony, the trial judge did not err in determining that the former 
husband's advance distribution of his 401(k) account was $351,000 instead of $450,000, 
because of the deferred taxes withheld by the bank. 
 
Niederman v. Niederman, 60 So.3d 544 (Fla. 4th DCA 2011): The trial court found the 
wife was entitled to permanent periodic alimony. It determined that her net monthly 
income from her part-time employment was $2,500 and that she should not be required to 
work full time. The court found her net monthly need to be $15,000. That left her with a 
shortfall of $12,500 monthly. The court determined that she was entitled to $5,000 in 
alimony, based upon the court's conclusion that her annuities and IRAs could earn $9,000 
monthly and could be withdrawn for her support without penalty. In addition, the court 
made the husband responsible for the transaction fees and costs incurred by the wife for 
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withdrawals up to $7,500 per month.  The court based its findings on the use of the IRA 
for support of the wife on the testimony of the husband's accountant. Under existing law, 
if funds are removed from an IRA or annuity before the participant is 59 1/2 years old, 
there is a 10% extra penalty tax. However, IRC s. 72(t) provides taxpayers a way to 
withdraw monies without penalty from annuities or IRAs by allowing substantially equal 
payments over a period of time of at least five years based on the life expectancy of the 
participant and a reasonable rate of return. The accountant testified that the wife (who at 
that time was 53) could withdraw these equal payments for 6 1/2 years until she reaches 
age 59 1/2, when she could access all of the funds without penalty. Based on the wife's 
31–year life expectancy and a reasonable interest rate of 5% applied to the principal in 
the fund, the wife could withdraw up to $14,500 per month from the IRAs and annuities. 
Because the IRAs and annuities had historical earnings from 6% to 9%, the principal 
would continue to grow at some amount even with the withdrawals figured at a 5% 
return. The wife argued that imputing income to the wife from an early withdrawal of 
payments from an IRA was contrary to public policy. The Fourth District disagreed.  The 
Fourth District held that IRAs constitute a tax-advantaged retirement savings plan, but it 
is exactly that—a savings plan. Other methods of savings and investment are also 
intended to assist persons in retirement and should not be treated any differently than an 
IRA when divorce occurs. Further, the Fourth District held that the expert evidence 
established that the IRA funds historically earned more than the rate of return used by the 
trial court. Further, both expert accountants agreed that 5% was a reasonable rate of 
return. The court had competent substantial evidence to support its decision.   
 
Yunus v. Yunus, 658 So.2d 1043 (Fla. 1st DCA 1995):  The trial judge noted in his 
opinion that the tax “only comes into play if the IRA is not rolled over but maintained in 
its present form.”  The court reasoned that if the Wife was awarded the Husband’s IRA, 
then it could be simply rolled over and there would be no tax due. Likewise, the parties 
could let the IRA's remain in place and there would be no tax. It is only if the IRA is 
cashed in that a tax becomes due. Therefore, the court did not consider that to be a 
“current tax liability.” Consideration of tax consequences was appropriate, however, 
because of the actions of the parties during the marriage of deferring income tax 
liabilities on the funds placed into IRA's.  


 
G.  Tax Liability for Withdrawals 
 
Ruiz v. Ruiz, 821 So.2d 1112 (Fla. 3d DCA 2002):  The trial court erred when it 
rendered the former husband liable for all tax liability as result of withdrawals he made 
from an individual retirement account (IRA) plan to cover debts.  Even though the former 
husband falsified assets and he did not truthfully disclose living expenses, the record 
reflected that a portion of the withdrawn funds were utilized for marital expenses.  
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Therefore, a lack of candor was not among factors that would justify unequal distribution 
of marital liability.  The tax liability was subject to equitable distribution.    
 
Peacock v. Peacock, 879 So. 2d 96 (Fla. 4th DCA 2004): The court failed to address the 
former husband's tax liability in the amount of $9,826.00, incurred as a result of a 
distribution from his 401(k).  The court also failed to address the tax liability of 
$2,568.00 for the former husband’s pension plan distribution. Failure to consider the tax 
liability resulted in an unjustified unequal distribution.   
 
Lopez v. Lopez,135 So.3d 326 (Fla. 5th DCA 2013): The trial court found misconduct 
because Former Husband spent a portion of his monthly income on his girlfriend—which 
it reasoned would normally be available to pay for property taxes and home 
improvements. The finding, however, did not permit the court to allocate depleted funds 
that were properly used, such as attorney's fees. See, e.g., Bush v. Bush, 824 So.2d 293, 
294 (Fla. 4th DCA 2002) (holding that evidence that former husband improperly spent up 
to $9,000 of marital funds on his girlfriend, does not justify attribution of $43,138 in no-
longer-existing assets). The trial court's amended final judgment properly acknowledged 
that attorney's fees were “necessities.” Therefore, the only depleted funds that should 
have been allocated to the Former Husband are those that the trial court found were spent 
on Former Husband's girlfriend—not the 401(k)'s entire previous balance of $76,718.68.  
The trial court also allocated the entire 401(k) tax burden of $15,343.74 to Former 
Husband. Such distribution presupposed that Former Husband liquidated the 401(k) to 
improperly dissipate the funds on his girlfriend and failed to account for the 
overwhelming purpose of the 401(k) liquidation—the nearly $40,000 in attorney's fees. 
The attorney's fees expense constituted roughly 65% of the after-tax value of the 401(k). 
There is no indication in the record that Former Husband would have been able to pay the 
attorney's fees from his net income of $3,047.52 per month, considering his other 
monthly expenses. Additionally, the parties did not have any other assets from which 
Former Husband could draw funds to pay for the litigation. Therefore, because the 401(k) 
was liquidated primarily and necessarily for the payment of legitimate expenses—
attorney's fees—the trial court erred by allocating the tax consequences solely on Former 
Husband. See Vaccaro v. Vaccaro, 677 So.2d 918, 922 (Fla. 5th DCA 1996) (“One party 
should not be charged with the full value of an asset that is burdened with an inevitable 
payment of taxes.”). 


 
VI. Income 


 
A. Fla. Stat. 61.046(8) defines “income” to mean any form of payment to an 
individual, regardless of source, including, but not limited to: wages, salary, commissions 
and bonuses, compensation as an independent contractor, worker’s compensation, 
disability benefits, annuity and retirement benefits, pensions, dividends, interest, 
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royalties, trusts, and any other payments, made by any person, private entity, federal or 
state government, or any unit of local government. United States Department of Veterans 
Affairs disability benefits and unemployment compensation, as defined in chapter 443, 
are excluded from this definition of income except for purposes of establishing an 
amount of support. 
 
B. Fla. Stat. §61.30(3) addresses the calculation of net income for purposes of child 
support: 
 
Net income is obtained by subtracting allowable deductions from gross income. 
Allowable deductions shall include: 
 


(a) Federal, state, and local income tax deductions, adjusted for actual filing 
status and allowable dependents and income tax liabilities. 


(b) Federal insurance contributions or self-employment tax. 
(c) Mandatory union dues. 
(d) Mandatory retirement payments. 
(e) Health insurance payments, excluding payments for coverage of the minor 


child. 
(f) Court-ordered support for other children which is actually paid. 
(g) Spousal support paid pursuant to a court order from a previous marriage or 


the marriage before the court.   
 
The 2018 eliminations of certain deductions may result in higher net income. A 
discussion regarding the elimination of said deductions is contained in Section IX, 
Paragraph E herein. 
 
Flanagan v. Flanagan, 673 So.2d 894 (Fla. 2d DCA 1996):  Ruth Flanagan challenged 
the trial court's determination of her income for purposes of establishing the child support 
she owed under the guidelines. The Second District agreed with her contention that the 
trial court abused its discretion in imputing net income to her in the amount of $1,500.00. 
See Stodtko v. Stodtko, 636 So.2d 814, 815 (Fla. 3d DCA 1994) (absent special 
circumstances, trial court may not impute income to a spouse at a level that the spouse 
has never before earned in her line of work). The trial court specifically stated it arrived 
at this amount based on Ruth's most current earning history. While that history supported 
imputation of gross income in the amount of $1,500.00, it did not support imputation of 
net income in that amount. See § 61.30(3)(a)-(f), Fla. Stat. (1993) (listing deductions to 
be made from gross income in determining net income for purposes of the guidelines).  
The lower court was directed to recalculate the amount of Ruth's net monthly income.  


 
McCants v. McCants, 984 So.2d 678, 682 (Fla. 2d DCA 2008):  It is well-established 
that the trial court must determine each spouse's income for purposes of alimony and 
child support. See Pavese v. Pavese, 932 So.2d 1269, 1270 (Fla. 2d DCA 2006) (citing §§ 
61.08(2)(g), 61.30(2), Fla. Stat. (2003)). The court's determination of a party's net income 
must be supported by competent, substantial evidence. See Matias v. Matias, 948 So.2d 
1021, 1023 (Fla. 2d DCA 2007). The Husband's 1099 forms, his financial affidavit, and 
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his testimony reflected expenses and varying amounts of gross and net income. 
Subtracting the business expenses from the various income amounts gave differing 
results, none equal to the $4500 monthly income amount determined by the trial court. 
The trial court did not explain how it arrived at a net income amount of $4500 per month, 
and based on the record, the Second District was compelled to reverse and remand for the 
trial court to reconsider the issue. 
 
George v. George, 93 So.3d 464 (Fla. 2d DCA 2012): the trial court reached an incorrect 
conclusion about the amount of income actually available to the former husband  to pay 
the former wife's fees. The trial court found that the former husband's gross monthly 
income was $10,649. It then deducted $1816 for taxes and $3300 for alimony payments 
to the former wife and concluded that his available income was $5383. At that point, the 
court added $2200 (monthly rent owed to his parents which was not being paid) to his 
monthly income and concluded that his available monthly income was $7583, as if the 
former husband were actually receiving a monthly $2200 payment from his parents for 
rent in addition to his salary. As the undisputed testimony showed, the former husband 
was not actually receiving any additional money from his parents on top of his net pay—
he simply does not have a rent expense.  “[I]n determining the parties' income levels ... 
the court may consider ‘[r]eimbursed expenses or in kind payments to the extent that 
they reduce living expenses.’ ” Garcia v. Garcia, 560 So.2d 403, 404 (Fla. 3d DCA 1990) 
(emphasis added) (quoting § 61.30(2)(a), Fla. Stat.). Housing or housing payments are 
included in the determination of gross income, not net income. See, e.g., Thomas v. 
Thomas, 712 So.2d 822, 823–24 (Fla. 2d DCA 1998) (noting that wife's living expenses 
were reduced because she was allowed to live in marital home rent-free); Jones v. Jones, 
679 So.2d 1270, 1271 (Fla. 2d DCA 1996) (holding that trial court erred in including 
imputed income into its computation of the husband's net income). The Second District 
agreed that the overall effect of the former husband's receipt of free rent from his parents 
was to increase the monthly income available to pay the former wife's fee award. But it 
was error for the trial court to then also add an imaginary $2200 to the former husband's 
net income after apparently reducing his expenses by the rejected rent amount. The 
methodology effectively double counted the same $2200.   
 
Florida Statute §61.08(9) provides that the award of alimony may not leave the payor 
with significantly less net income than the net income of the recipient unless there are 
written findings of exceptional circumstances. 
 
Vega v. Vega, 877 So.2d 882 (Fla. 3d DCA 2004):  The husband's net income was 
$6,281 per month. The court awarded the wife $4,000 per month in permanent periodic 
alimony. For a two-year period, the court awarded the wife an additional $1,000 per 
month in rehabilitative alimony. Thus, the award for the first two years was $5,000 per 
month in alimony out of the husband's net income of $6,281. This was 80 percent of the 







00163086-1		 29	
	


husband's net income. After the two years, the award is $4,000 per month out of the 
husband's net income of $6,281, which was 64 percent of the husband's net income.  The 
wife argued that an alimony award should be based on gross income, not net income. She 
contended that when the alimony award was compared to the husband's gross income, the 
award was reasonable. The wife was in error. The case law states that net income is the 
relevant benchmark. Canakaris v. Canakaris, 382 So.2d at 1202 (Fla.1980). 
 
Kingsbury v. Kingsbury, 116 So.3d 473 (Fla. 1st DCA 2013):  The trial court found that 
Mr. Kingsbury's “annual gross income [was] approximately $140,000” and that he “ha[d] 
the capacity of earn [sic] at least $150,000 per year.” The trial court also found that Ms. 
Kingsbury “ha[d] the ability to earn just a little more than minimum wage.” As such, Ms. 
Kingsbury was awarded $4,000 per month in alimony. Mr. Kingsbury argued on appeal 
that the trial court erred by failing to base the award of alimony on his net income. The 
First District agreed.  The ability to pay alimony should be based on the party's net 
income. See Vanzant v. Vanzant, 82 So.3d 991, 993 (Fla. 1st DCA 2011) (holding that 
trial court erred by using figures that represented gross income rather than net income); 
Vega v. Vega, 877 So.2d 882, 883 (Fla. 3d DCA 2004) (noting that former spouse's 
argument that alimony award should be based on gross income rather than net income 
was incorrect because “[i]n reality, the case law states that net income is the relevant 
benchmark”) (citing Canakaris v. Canakaris, 382 So.2d 1197, 1202 (Fla.1980); 
Lambertini v. Lambertini, 817 So.2d 942, 943 (Fla. 3d DCA 2002); Gandul v. Gandul, 
696 So.2d 466, 468 (Fla. 3d DCA 1997); de Armas v. de Armas, 471 So.2d 185, 185 (Fla. 
3d DCA 1985); Parham v. Parham, 385 So.2d 107, 108 (Fla. 3d DCA 1980); Blum v. 
Blum, 382 So.2d 52, 54 (Fla. 3d DCA 1980)). 
 
C. Improper Deduction 
 
Moore v. Moore, 120 So.3d 194 (Fla. 5th DCA 2013):  Money contributed by the 
former wife to her 401(k) retirement account and to her health care flexible spending 
account were not statutorily authorized deductions from former wife's gross income as 
part of the calculation of her net income for purposes of child support since the 
contributions were voluntary, rather than mandatory. West's F.S.A. § 61.30(3). 
 
Child v. Child, 34 So.3d 159 (Fla. 3d DCA 2010):  Self-employed spouses, in contrast to 
salaried employees, have the ability to control and regulate their income.  Testimony, tax 
returns, and business records accordingly may not reflect their true earnings, earning 
capability, and net worth for purposes of determining their support obligations.  In this 
case, the evidence was sufficient to support the trial court's conclusion that the self-
employed husband's financial documents and testimony did not demonstrate the accuracy 
of his reported income.  Thus, the trial court acted within its discretion in imputing 
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income to the husband for purposes of determining appropriate spousal support award 
incident to divorce. While the husband's tax returns showed a reported range of gross 
income from $13,004 to $27,772, on such salary, he was able to pay credit card bills 
ranging from $3,000 to $15,000 per month, while voluntarily paying the mortgage on the 
marital residence in addition to supporting the parties' two minor children.      
 
D. Criminal Charges 
 
Haeussler v. State, 100 So. 3d 732, 733 (Fla. 2d DCA 2012):  Ms. Haeussler alleged that 
Mr. Haeussler committed perjury by failing to fully disclose his income in the financial 
affidavit he filed before the December 2008 dissolution trial and on Form 1.977, which 
was ordered by the trial judge to be completed.  Mr. Haeussler was arraigned in 
September 2010.  The trial court subsequently held a contempt hearing and found Mr. 
Haeussler guilty of indirect criminal contempt for filing a false financial affidavit in 
December 2008 and attaching a fraudulent tax return to Form 1.977. After a sentencing 
hearing, the court ordered Mr. Haeussler to serve five weekends in jail.  Mr. Haeussler 
argued that the trial court erred in denying his motion for judgment of acquittal because 
the evidence was insufficient to establish that he misrepresented his income on his 
financial affidavit or on the tax return attached to Form 1.977. Mr. Haeussler asserted 
that, without evidence of the exact amount of income he earned from side jobs, the State 
could not prove that he failed to report that income. However, Mr. Haeussler himself 
admitted that he did not report this extra income on his financial affidavit and tax return. 
The question of the exact amount of income was not necessary to a determination that 
Mr. Haeussler misrepresented his income by failing to report income from these side 
jobs.  The trial court’s decision was affirmed. 
 


VII. Alimony 
 
A. Post-January 1, 2019   


 
After December 31, 2018, alimony is not deductible by the payor or taxable to the payee. 
The Final Judgment must be entered prior to January 1, 2019 if the alimony is to be 
deductible and taxable.  A marital settlement agreement prior to that date is insufficient. 
 
The law also provides that alimony modified after December 31, 2018 would be subject 
to the new tax law provided the modification expressly provides that the new tax law 
applies to the modification.     
  
B. Pre-January 1, 2019  
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Alimony is deductible by the payor or taxable to the payee. A payment to or for a spouse 
or former spouse under a divorce or separation instrument. It does not include voluntary 
payments that are not made under a divorce or separation instrument. 
 
Alimony is deductible by the payor and must be included in the spouse's or former 
spouse's income. Although this discussion is generally written for the payor of the 
alimony, the recipient can use the information to determine whether an amount received 
is alimony. 
 
Farley v. Farley, 858 So.2d 1170 (Fla. 2d DCA 2003): It is error for trial court to fail to 
consider tax implications of alimony award when such evidence is presented.  In 
determining the appropriate amount of alimony, the trial court shall consider tax 
implications when such evidence is presented.  Here, the district court of appeal 
determined the appropriate amount of alimony to be $3,350 per month, even though it 
was not normally a function of appellate court to direct the trial judge to enter a specific 
amount of alimony award, where trial court, in awarding wife $2,350 per month, failed to 
consider tax implications and postdissolution expenses the wife would incur and case was 
on its second appeal and had been pending for three years. 
 
Rykiel v. Rykiel, 838 So.2d 508 (Fla.  2003):  However, the divorce decree may provide 
that alimony payments are to be excluded from the gross income of the payee and not 
deducted by the payor. If this occurs, the payments do not constitute alimony for tax 
purposes, are not included in the gross income of the recipient, and are nontaxable to the 
recipient.  
 
C. Divorce or Separation Instrument    
 
The term “divorce or separation instrument” means: 
 


• A decree of divorce or separate maintenance or a written instrument 
incident to that decree, 


• A written separation agreement, or 
• A decree or any type of court order requiring a spouse to make payments 


for the support or maintenance of the other spouse. This includes a 
temporary decree, an interlocutory decree, and a decree of 
alimony pendente lite. 


 
D. Invalid Decree    
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Payments under a divorce decree can be alimony even if the decree's validity is in 
question. A divorce decree is valid for tax purposes until a court having proper 
jurisdiction holds it invalid. 
 
E. Amended Instrument    
 
An amendment to a divorce decree may change the nature of the payments. Amendments 
are not ordinarily retroactive for federal tax purposes. However, a retroactive amendment 
to a divorce decree correcting a clerical error to reflect the original intent of the court will 
generally be effective retroactively for federal tax purposes. 
 
F. General Rules   
 
The following rules apply to alimony regardless of when the divorce or separation 
instrument was executed. 
 
Payments Not Alimony.   Not all payments under a divorce or separation instrument are 
alimony. Alimony does not include: 
 


• Child support, 
• Noncash property settlements, 
• Payments that are a spouse's part of community income, if in a state that 


recognizes community income,   
• Payments to keep up the payer's property, or 
• Use of the payor's property. 


 
G. Underpayment   
 
If both alimony and child support payments are called for by the divorce or separation 
instrument, and the payor pays less than the total required, the payments apply first to 
child support and then to alimony. 
 
H. Payments to a Third Party    
 
Cash payments, checks, or money orders to a third party on behalf of a spouse under the 
terms of the divorce or separation instrument can be alimony, if they otherwise qualify. 
These include payments for the recipient spouse's medical expenses, housing costs (rent, 
utilities, etc.), taxes, tuition, etc. The payments are treated as received by the spouse and 
then paid to the third party. 
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I. Life Insurance Premiums    
 
Alimony includes premiums paid under a divorce or separation instrument for insurance 
on the payor’s life to the extent the spouse owns the policy. 
 
J. Payments for Jointly-Owned Home    
 
If a divorce or separation instrument states that the payor must pay expenses for a home 
owned by the payor and former spouse, some of the payments may be alimony.  
 
K. Alimony Requirements   
 
A payment to or for a spouse under a divorce or separation instrument is alimony if the 
spouses do not file a joint return with each other and all the following requirements are 
met. 
 


• The payment is in cash. 
• The instrument does not designate the payment as not alimony. 
• The spouses are not members of the same household at the time the 


payments are made. This requirement applies only if the spouses are 
legally separated under a decree of divorce or separate maintenance. 


• There is no liability to make any payment (in cash or property) after the 
death of the recipient spouse. 


• The payment is not treated as child support. 
 
1. The payor may deduct from income the amount of alimony or separate 


maintenance paid, and the recipient spouse must include in income the amount of 
alimony or separate maintenance received. 


 
2. Child support is never deductible. If the decree of divorce or separate 


maintenance provides for alimony and child support, and the payor pays less than 
the total required, the payments apply first to child support. Any remaining 
amount is considered alimony. 


 
3. Noncash property settlements, whether in a lump sum or installments, do not 


qualify as alimony. Voluntary payments (i.e., payments not required by a divorce 
decree or separation instrument) do not qualify as alimony. 


 
Kuchera v. Kuchera, 123 So.3d 631 (Fla. 4th DCA 2013): The parties' MSA, under a 
provision titled “Lump Sum Alimony and Equitable Distribution,” requires the former 







00163086-1		 34	
	


husband to pay the former wife one-half of his salary after payment of child support for 
ten years, to be followed by yearly payments of $10,000. The former husband and the 
former wife agreed that the provision would be non-modifiable. The MSA was silent as 
to whether these payments would be deductible by the former husband, or includible in 
the income of the former wife.  “The usual treatment of alimony is to make the alimony 
taxable to the recipient and deductible by the payor.” Rykiel v. Rykiel, 838 So.2d 508, 510 
(Fla.2003) (citation omitted). However, payments are not deductible by the payor as 
alimony if they are “part of a property settlement agreement.” Hyotlaine v. Hyotlaine, 
356 So.2d 1319, 1321 (Fla. 4th DCA 1978). Lump sum alimony “is a fixed and certain 
amount, the right to which is vested in the recipient and which is not therefore subject to 
increase, reduction, or termination in the event of any contingency, specifically including 
those of death or remarriage.” Boyd v. Boyd, 478 So.2d 356 (Fla. 3d DCA 1985). If the 
payments qualify as lump sum alimony, they remain payable to the former wife's estate in 
the event of her death, and consequently, generally will not be deductible by the former 
husband under the relevant Internal Revenue Code provisions. Rood v. Comm'r, T.C. 
Memo.2012–122, 2012 WL 1435009 (U.S.Tax Ct. Apr.25, 2012); Sharp v. Comm'r, T.C. 
Summ.Op.2004–27, 2004 WL 440429 (U.S.Tax Ct. Mar.11, 2004).  The opinions of the 
parties' accountants conflicted as to whether the former husband could deduct the 
payments. The trial court stated that “the better part of discretion [was] to do nothing” 
and expressly “decline[d] to characterize the payments for federal tax purposes, subject to 
any future ruling by the Internal Revenue Service or the Tax Courts.” The Fourth District 
found that this was error, and directed the trial court to amend its final judgment to 
indicate whether or not the payments shall be deductible by the former husband and 
taxable to the former wife, after analyzing the pertinent provisions of the MSA. 


 
McMillan v. McMillan, 977 So.2d 655 (Fla. 5th DCA 2008): The trial court's finding 
that the former wife will need approximately $4,800 per month to maintain her lifestyle 
was supported by competent, substantial evidence.  There was no issue with respect to the 
former husband's ability to pay alimony. The trial court further determined that the wife's 
income tax liability would be $385 per month, but it did not appear that the court 
considered this tax liability when setting the alimony amount. It is well settled that 
“[c]onsideration of the consequences of income tax law on the distribution of marital 
assets and alimony is required and failure to do so is ordinarily reversible error.” Miller v. 
Miller, 625 So.2d 1320 (Fla. 5th DCA 1993). Therefore, the Fifth District found that the 
trial court erred by not considering the former wife's income tax liability when setting the 
alimony amount. 
 
L. Cash Payment Requirement    
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Only cash payments, including checks and money orders, qualify as alimony. The 
following do not qualify as alimony. 
 


• Transfers of services or property (including a debt instrument of a third 
party or an annuity contract). 


• Execution of a debt instrument by the payor. 
• The use of the payor's property. 


 
M. Payments to a Third Party    
 
Cash payments to a third party under the terms of a divorce or separation instrument can 
qualify as cash payments to his or her former spouse. Also, cash payments made to a 
third party at the written request of the former spouse may qualify as alimony if all the 
following requirements are met. 
 


• The payments are in lieu of payments of alimony directly to the spouse. 
• The written request states that both spouses intend the payments to be 


treated as alimony. 
• The payor receives the written request from his or her spouse before the 


payor files his or her return for the year the payments are made. 
 
N. Payments Designated as Not Alimony   
 
Former spouses can designate that otherwise qualifying payments are not alimony. This 
is done by including a provision in the divorce or separation instrument that states the 
payments are not deductible as alimony and are excludable from the spouse's income. For 
this purpose, any written statement signed by both former spouses that makes this 
designation and that refers to a previous written separation agreement is treated as a 
written separation agreement and therefore a divorce or separation instrument. If there are 
temporary support orders, the designation must be made in the original or a later 
temporary support order.  The recipient spouse can exclude the payments from income 
only if he or she attaches a copy of the instrument designating them as not alimony to his 
or her return. The copy must be attached each year the designation applies. This will not 
apply after January 1, 2019 since alimony is non-deductible. 
 
Examples:   
 
Mortgage Payments. If all the mortgage payments must be paid by one spouse (principal 
and interest) on a jointly-owned home, and they otherwise qualify as alimony, one-half of 
the total payments can be deducted as alimony. If deductions are itemized and the home 
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is a qualified home, one-half of the interest can be claimed in figuring the deductible 
interest. The other spouse must report one-half of the payments as alimony received. If 
the other spouse itemizes deductions and the home is a qualified home, he or she can 
claim one-half of the interest on the mortgage in figuring deductible interest. 
 
Taxes and Insurance. If one party pays all the real estate taxes or insurance on a home 
held as tenants in common, that party can deduct one-half of these payments as alimony. 
The other party must report one-half of these payments as alimony received. If 
deductions are itemized deductions, each can claim one-half of the real estate taxes and 
none of the home insurance.   If the home is held as tenants by the entirety or joint 
tenants, none of the payments for taxes or insurance are alimony. But if deductions are 
itemized, the payor can claim all of the real estate taxes and none of the home insurance. 


 
O. Spouses Cannot be Members of the Same Household    
 
Payments to a spouse while members of the same household are not alimony if they are 
legally separated under a decree of divorce or separate maintenance. A home formerly 
shared is considered one household, even if the former spouses physically separate 
themselves in the home.  They are not treated as members of the same household if one is 
preparing to leave the household and does leave no later than 1 month after the date of 
the payment. 
 
Exception.   If spouses are not legally separated under a decree of divorce or separate 
maintenance, a payment under a written separation agreement, support decree, or other 
court order may qualify as alimony even if they are members of the same household 
when the payment is made. 
 
P. Liability for Payments After Death of Recipient Spouse    
 
If any part of payments made must continue to be made for any period after the spouse's 
death that part of the payments is not alimony whether made before or after the death. If 
all of the payments would continue, then none of the payments made before or after the 
death is alimony.  The divorce or separation instrument does not have to expressly state 
that the payments cease upon the death of the spouse if, for example, the liability for 
continued payments would end under state law. 
 
Q. Substitute Payments    
 
If payments are made in cash or property after a spouse's death as a substitute for 
continuing otherwise qualifying payments before the death, the otherwise qualifying 
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payments are not alimony. To the extent that the payments begin, accelerate, or increase 
because of the death of the spouse, otherwise qualifying payments made may be treated 
as payments that were not alimony. Whether or not such payments will be treated as not 
alimony depends on all the facts and circumstances. 
 
R. Recapture of Alimony 
 
Recapture will not apply to any alimony awards after December 31, 2018.  It will apply 
for final judgments with alimony awards entered prior to January 1, 2019. 
 
If the alimony payments decrease or end during the first 3 calendar years, it may be 
subject to the recapture rule. If the payor is subject to this rule, he or she has to include it 
in income in the third year part of the alimony payments that were previously deducted. 
The recipient spouse can deduct in the third year part of the alimony payments he or she 
previously included in income. 
 
The 3-year period starts with the first calendar year a payment is made that qualifies as 
alimony under a decree of divorce or separate maintenance or a written separation 
agreement. Do not include any time in which payments were being made under 
temporary support orders. The second and third years are the next 2 calendar years, 
whether or not payments are made during those years. 
 
The reasons for a reduction or end of alimony payments that can require a recapture 
include: 
 


• A change in the divorce or separation instrument, 
• A failure to make timely payments, 
• A reduction in the ability to provide support, or 
• A reduction in the spouse's support needs. 


 
When to Apply the Recapture Rule.   The payor is subject to the recapture rule in the 
third year if the alimony paid in the third year decreases by more than $15,000 from the 
second year or the alimony paid in the second and third years decreases significantly 
from the alimony paid in the first year. 
 
When a decrease in alimony is figured, do not include the following amounts: 
 


• Payments made under a temporary support order. 
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• Payments required over a period of at least 3 calendar years that vary 
because they are a fixed part of income from a business or property, or 
from compensation for employment or self-employment. 


• Payments that decrease because of the death of either spouse or the 
remarriage of the spouse receiving the payments before the end of the 
third year. 


 
Section 61.08(2)(h) requires that “in determining the ... amount of alimony ..., the court 
shall consider all relevant factors, including, but not limited to: [t]he tax treatment and 
consequences to both parties of any alimony award.” “It is error for the trial court to fail 
to consider tax implications of an alimony award when such evidence is presented.” 
Farley v. Farley, 800 So.2d 710, 712 (Fla. 2d DCA 2001) (citing Miller v. Miller, 625 
So.2d 1320, 1321 (Fla. 5th DCA 1993)).  
 
Tarkow v. Tarkow, 128 So.3d 82 (Fla. 2d DCA 2013): The former wife presented 
appropriate evidence to the general magistrate and to the circuit court concerning the 
income tax implications of the alimony award and her need for continued support in an 
amount sufficient to enable her to pay her obligations for federal and state income taxes. 
In calculating the former wife's current need, both the general magistrate and the circuit 
court failed to account for the income tax consequences of the award to the former wife 
and the former wife's expenses for the payment of income taxes.   


 
VIII. Child Support 
 


A payment that is specifically designated as child support or treated as specifically 
designated as child support under a divorce or separation instrument is not alimony. The 
amount of child support may vary over time. Child support payments are not deductible 
by the payor and are not taxable to the payee. 
 
A payment will be treated as specifically designated as child support to the extent that the 
payment is reduced either: 


• On the happening of a contingency relating to the child, or 
• At a time that can be clearly associated with the contingency. 


A payment may be treated as specifically designated as child support even if other 
separate payments are specifically designated as child support. 
 
Contingency Relating to a Child.   A contingency relates to a child if it depends on any 
event relating to that child. It does not matter whether the event is certain or likely to 
occur. Events relating to a child include the child's: 







00163086-1		 39	
	


• Becoming employed, 
• Dying, 
• Leaving the household, 
• Leaving school, 
• Marrying, or 
• Reaching a specified age or income level. 
• Child support terminates on child’s 18th birthday unless the court finds or 


found that Fla. Stat. §743.07(2) applies or otherwise agreed to by the 
parties. 


Clearly Associated with a Contingency.   Payments that would otherwise qualify as 
alimony are presumed to be reduced at a time clearly associated with the happening of a 
contingency relating to the child only in the following situations. 


• The payments are to be reduced not more than 6 months before or after the 
date the child will reach 18, 21, or local age of majority. 


• The payments are to be reduced on two or more occasions that occur not 
more than 1 year before or after a different one of the children reaches a 
certain age from 18 to 24. This certain age must be the same for each 
child, but need not be a whole number of years. 


In all other situations, reductions in payments are not treated as clearly associated with 
the happening of a contingency relating to the child. 
 
The tax refund intercept program (TRIP) was established pursuant to Title IV-D of the 
Social Security Act and the Internal Revenue Code. Rogers v. Bucks County Domestic 
Relations Section, 959 F.2d 1268, 1270 (3d Cir.1992). 
 
TRIP is a federal program designed to aid state and local governments in collecting 
delinquencies from parents who fail to meet state court orders enforcing the parents' state 
obligations to support their children. State and local governmental units administer the 
program in cooperation with the United States Internal Revenue Service (IRS). Under 
TRIP, federal income tax refunds due persons who owe past-due child support can be 
intercepted by the IRS and ultimately sent instead to the state in which the children live. 
The state can then apply the refund money against welfare benefits previously paid to the 
delinquent's children or distribute it to the person who has lawful custody of the children.  
See Anderson v. White, 888 F.2d 985, 987 (3d Cir.1989).  
 
In Florida, the Department of Revenue is the state agency responsible for administration 
of the program. Fla. Stat. §§ 409.2554(1) & 409.2557(1). The Department must certify 
any delinquent parent who owes at least $500 in past-due child support. Fla. Admin. 
Code R. 12E-1.014(5)(b). At the Department's request, the Federal Office of Child 
Support Enforcement must send a notice informing the delinquent parent that he or she 
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(1) must pay the past-due support amount in full to the Department within 30 days of the 
date of the notice in order to avoid the interception of the parent's IRS income tax refund 
and (2) has the right to contest the determination of the amount of the past-due support by 
contacting the Department at the address or telephone number provided in the notice 
within 30 days from the date of the notice. Fla. Admin. Code R. 12E-1.014(3). If the 
parent timely requests a review, the Department will attempt to resolve the matter 
informally and, if it is unable to do so, the parent may request an administrative review 
conducted by the Department of Children and Family Services, Office of Administrative 
Hearings. Fla. Admin. Code R. 12E-1.014(4)(a)-(b). If the parent fails to make a timely 
review request, the parent is deemed to have waived the right to contest the certification, 
and the Federal Office of Child Support Enforcement must notify the United States 
Department of the Treasury of the past-due support owed by the parent. Fla. Admin. 
Code R. 12E-1.014(4)(d). The Secretary of the Treasury is required to withhold from a 
tax refund “an amount equal to the past-due support.” 42 U.S.C. § 664(a)(1)-(2). The 
Department shall retain the intercepted tax refund “up to the amount of past-due support 
assigned to the department as a condition of eligibility for temporary cash assistance, but 
not to exceed the total amount of temporary cash assistance provided to the family,” and 
“the excess will be mailed to the obligee.” Fla. Admin. Code R. 12E-1.014(5)(d)1. 
Accord 42 U.S.C. § 657(a)(1)-(2).  Florida Dep't of Revenue, Child Support Enforcement 
ex rel. Baker v. Baker, 24 So.3d 1254 (Fla. 1st DCA 2009). 


 
The Department of Treasury's Financial Management Service (FMS), which issues IRS 
tax refunds, has been authorized by Congress to conduct the Treasury Offset Program. 
Through this program, the refund or overpayment may be reduced by FMS and offset to 
pay: 
 


i. Past-due child support 
ii. Federal agency non-tax debts 


iii. State income tax obligations, or 
iv. Certain unemployment compensation debts owed a state. (Generally these 


are debts for compensation that was paid due to fraud or for contributions 
due to a state fund that were not paid due to fraud) 


 
If the debt was submitted for offset, FMS will take as much of the refund as is needed to 
pay off the debt and send it to the agency to which it is owed. Any portion of the refund 
remaining after offset will be issued.  If a joint return is filed, and one person is not 
responsible for the debt, that person should file Form 8379 for Injured Spouse Allocation.   
 
Note: The purpose of TRIP is to aid “in collecting delinquencies” in child support 
payments.   Retroactive child support that is not otherwise overdue does not constitute a 
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delinquency or meet the definition of “past-due support” as required by the federal 
statute. Dep't of Revenue, Child Support Enforcement ex rel. Harper v. Cessford, 100 
So.3d 1199 (Fla. 2d DCA 2012). 
 


IX. Other Issues Associated with Children 
 
A. Qualifying Child 
 
A “qualifying child” may enable a taxpayer to claim several tax benefits, such as head of 
household filing status, the exemption for a dependent, the child tax credit, the child and 
dependent care credit and the earned income tax credit.  
 
A child will be treated as the qualifying child of his or her noncustodial parent if all four 
of the following statements are true. 
 


1. The parents: 
a. Are divorced or legally separated under a decree of divorce or 


separate maintenance, 
b. Are separated under a written separation agreement, or 
c. Lived apart at all times during the last 6 months of the year, 


whether or not they are or were married. 
2. The child received over half of his or her support for the year from the 


parents. 
3. The child is in the custody of one or both parents for more than half of the 


year. 
4. The custodial parent signs a written declaration that he or she will not 


claim the child as a dependent for the year, and the noncustodial parent 
attaches this written declaration to his or her return.  


 
In general, to be a taxpayer’s qualifying child, a person must satisfy four tests: 
 


1. Relationship:  the taxpayer’s child or stepchild (whether by blood or 
adoption), foster child, sibling or stepsibling, or a descendant of one of 
these. 


2. Residence:  has the same principal residence as the taxpayer for more than 
half the tax year. Exceptions apply, in certain cases, for children of 
divorced or separated parents, kidnapped children, temporary absences, 
and for children who were born or died during the year. 







00163086-1		 42	
	


3. Age:  must be under the age of 19 at the end of the tax year, or under the 
age of 24 if a full-time student for at least five months of the year, or be 
permanently and totally disabled at any time during the year. 


4. Support: did not provide more than one-half of his/her own support for 
the year. 


 
Additional Rules: 
While the four qualifying child tests generally apply for the five tax benefits noted above, 
there are some additions or variations for particular provisions: 
 
Dependent — a qualifying child must also meet these tests: 
 


• Nationality — be a U.S. citizen or national, or a resident of the U.S., 
Canada or Mexico. There is an exception for certain adopted children. 


• Marital status — if married, did not file a joint return for that year, unless 
the return is filed only as a claim for refund and no tax liability would 
exist for either spouse if they had filed separate returns. 


 
Definitions: 
 
Head of Household Filing Status — a qualifying child is determined without regard to 
the exception for children of divorced or separated parents. Also, a qualifying child who 
is married at the end of the year must meet the marital status and nationality tests for a 
dependent. 
 
Credit for Child and Dependent Care Expenses — tax credit given for day care or 
after school care expenses.  A qualifying child must be under the age of 13 or 
permanently and totally disabled. A qualifying child is determined without regard to the 
exception for children of divorced or separated parents and the exception for kidnapped 
children. The custodial parent is the only parent that can claim a tax credit for dependent 
care expenses, even if the noncustodial parent otherwise deducts the child.  If parents 
have equal overnights, the custodial parent is the parent with the higher adjusted gross 
income. 
 
Child Tax Credit — a qualifying child must be under age 17 at the end of the tax year 
and a U.S. citizen or national or a U.S. resident.  The child tax credit goes with the 
dependency deduction.  Phase out occurs when income is more than $200,000 in 2018.  
The child tax credit increased from $1,000 to $2,000 in 2018. 
 
To qualify: 
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• Child must be under age of 17 on December 31 
• Child must be a child, stepchild, or foster child 
• Child cannot provide more than half of his/her own support (for divorced 


parents, the support is from both parents combined) 
• Must claim child as dependent 
• Child must be US Citizen 
• Child must have lived with a parent for more than half of the year (for 


divorced parents, the time is combined although in separate homes) 
 
Earned Income Tax Credit — a qualifying child does not have to meet the support test. 
Also, a qualifying child must have lived with the taxpayer in the United States for more 
than half the year and have a social security number that is valid for employment in the 
United States. A qualifying child is determined without regard to the exception for 
children of divorced or separated parents.  If a qualifying child is married, he or she must 
also meet the marital status and nationality tests for a dependent (above). 
 
B. Custodial Parent and Noncustodial Parent   
 
For IRS purposes, the custodial parent is the parent with whom the child lived for the 
greater number of nights during the year. The other parent is the noncustodial parent. 
 
If the parents divorced or separated during the year and the child lived with both parents 
before the separation, the custodial parent is the one with whom the child lived for the 
greater number of nights during the rest of the year. 
 
A child is treated as living with a parent for a night if the child sleeps: 
 


• At that parent's home, whether or not the parent is present, or 
• In the company of the parent, when the child does not sleep at a parent's 


home (for example, the parent and child are on vacation together). 
 
Equal number of nights.   If the child lived with each parent for an equal number of 
nights during the year, the custodial parent is the parent with the higher adjusted gross 
income. 
 
December 31.   The night of December 31 is treated as part of the year in which it begins. 
For example, December 31, 2012, is treated as part of 2012. 
 
Emancipated child.   If a child is emancipated under state law, the child is treated as not 
living with either parent.  







00163086-1		 44	
	


 
Absences.    If a child was not with either parent on a particular night (because, for 
example, the child was staying at a friend's house), the child is treated as living with the 
parent with whom the child normally would have lived for that night, except for the 
absence. But if it cannot be determined with which parent the child normally would have 
lived or if the child would not have lived with either parent that night, the child is treated 
as not living with either parent that night. 
 
Parent works at night.   If, due to a parent's nighttime work schedule, a child lives for a 
greater number of days but not nights with the parent who works at night, that parent is 
treated as the custodial parent. On a school day, the child is treated as living at the 
primary residence registered with the school. 


 
C. Written Declaration     
 
The custodial parent must use either Form 8332 or a similar statement (containing the 
same information required by the form) to make the written declaration to release the 
exemption to the noncustodial parent. The noncustodial parent must attach a copy of the 
form or statement to his or her tax return. 
 
The exemption can be released for 1 year, for a number of specified years (for example, 
alternate years), or for all future years, as specified in the declaration. 
 
Fortune v. Fortune, 61 So.3d 441 (Fla. 2d DCA 2011): Pursuant to section 
62.30(11)(a)(8), the court may order a parent to execute a waiver of the Internal Revenue 
Service dependency exemption if the paying parent is current in child support payments. 
In doing so, “[t]he trial court cannot allocate the dependency tax exemption directly” but 
can “require the custodial parent to execute a waiver transferring the exemptions to the 
noncustodial parent.” Wamsley v. Wamsley, 957 So.2d 89 (Fla. 2d DCA 2007). 
Additionally, the final judgment must require that the exemption be conditional on the 
paying spouse's “being current in his support obligations.” Id.; see also Davies v. 
Turner, 802 So.2d 1195 (Fla. 1st DCA 2002).  In Fortune, the Second District reversed 
the lower court’s portion of the final judgment which awarded the husband tax 
deductions, tax exemptions, and tax credits for three of the parties' children and awarded 
the same to the wife for their other two children. The trial court directed the parties to 
execute the forms necessary to effectuate this provision of the final judgment. The wife 
argued that the trial court erred by transferring the exemptions directly and in failing to 
condition the exemption on the husband's being current in his child support payments.  
The Second District held that on remand the trial court shall direct the wife to execute the 
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necessary waivers of exemptions and order the husband’s exemptions be conditioned on 
his being current on his child support obligation.    
 
Robertson v. Bretthauer, 712 So.2d 1140 (Fla. 3d DCA 1998):  Although the trial court 
does not have the absolute power to allocate the federal tax dependency exemption 
directly, it can require the custodial parent to transfer the exemption to the noncustodial 
parent through the execution of a waiver.  A Court-ordered transfer of federal tax 
dependency exemption to a noncustodial parent is conditioned on that parent being 
current with support payments.  Here, the former wife was properly compelled to transfer 
to the former husband federal tax dependency exemptions for their three children, 
conditioned upon former husband's being current with his support payments and in 
modification of parties' marital settlement agreement.  The former husband was paying 
100% of the child support and former wife was not employed, claimed no income, and 
produced no income tax returns. 
 
Exception:  Divorce decree or separation agreement that went into effect after 1984 and 
before 2009.   If the divorce decree or separation agreement went into effect after 1984 
and before 2009, the noncustodial parent may be able to attach certain pages from the 
decree or agreement instead of Form 8332. To be able to do this, the decree or agreement 
must state all three of the following. 
 


1. The noncustodial parent can claim the child as a dependent without regard 
to any condition, such as payment of support. 


2. The custodial parent will not claim the child as a dependent for the year. 
3. The years for which the noncustodial parent, rather than the custodial 


parent, can claim the child as a dependent. 
 
 El-Hajji v. El-Hajji, 67 So.3d 256 (Fla. 2d DCA 2010): The Second District disagreed 
with the parties' position that the circuit court erred in allocating the dependency 
exemption on the ground that the issue was not presented at trial. Section 61.30(11)(a)(8) 
authorized the circuit court to consider the impact of the dependency exemption in 
determining the child support award. Although neither party addressed the issue at the 
final hearing, the husband's pretrial memorandum specifically asked the circuit court to 
determine “who will claim the child as a dependant [sic] for the 2008 tax year and 
subsequent years.” See Geddies v. Geddies, 43 So.3d 888 (Fla. 1st DCA 2010)(holding 
that even though neither party requested the allocation of the federal dependency 
exemption, the circuit court did not err in allocating the exemption to the former husband 
to maximize his disposable income for the benefit and support of the minor children).  
The Second District also disagreed with the husband's suggestion that the circuit court 
misunderstood the law on this issue and unthinkingly rotated the exemption between the 
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parents as a matter of parity. “The purpose of the exemption is to permit the party paying 
the support to have more disposable income from which to make such payment.” Negron 
v. Ray, 769 So.2d 524 (Fla. 5th DCA 2000). Although the husband's support obligation as 
calculated under the child support guidelines worksheet is higher because of his higher 
income, the wife is required to pay the husband child support despite her significantly 
lower monthly income and roughly equivalent time-sharing with respect to the minor 
child. The Second District was unable to find that the circuit court abused its discretion in 
determining that the wife should share in the benefit of the dependency exemption for the 
minor child in alternating years but did find that the circuit court erred in implementing 
its intent that the parties share in the exemption by failing to direct the husband to execute 
a waiver of the exemption in favor of the wife in alternating years, contingent upon her 
payment of child support.  
 
D. Special Rule for Qualifying Child of More Than One Person   
 
Sometimes, a child meets the relationship, age, residency, support, and joint return tests 
to be a qualifying child of more than one person. Although the child meets the conditions 
to be a qualifying child of each of these persons, only one person can actually use the 
child as a qualifying child to take all of the following tax benefits (provided the person is 
eligible for each benefit). 
 


1. The exemption for the child.  
2. The child tax credit.  
3. Head of household filing status. 
4. The credit for child and dependent care expenses. 
5. The exclusion from income for dependent care benefits. 
6. The earned income credit. 


 
The other person cannot take any of these benefits based on this qualifying child. In other 
words, that person and the other person cannot agree to divide these tax benefits between 
themselves. The other person cannot take any of these tax benefits unless he or she has a 
different qualifying child. 
 
E. Tiebreaker Rules    
 
To determine which person can treat the child as a qualifying child to claim these six tax 
benefits, the following tiebreaker rules apply. 
 


• If only one of the persons is the child's parent, the child is treated as the 
qualifying child of the parent. 
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• If the parents do not file a joint return together but both parents claim the 
child as a qualifying child, the IRS will treat the child as the qualifying 
child of the parent with whom the child lived for the longer period of time 
during the year. If the child lived with each parent for the same amount of 
time, the IRS will treat the child as the qualifying child of the parent who 
had the higher adjusted gross income (AGI) for the year. 


• If no parent can claim the child as a qualifying child, the child is treated as 
the qualifying child of the person who had the highest AGI for the year. 


• If a parent can claim the child as a qualifying child but no parent does so 
claim the child, the child is treated as the qualifying child of the person 
who had the highest AGI for the year, but only if that person's AGI is 
higher than the highest AGI of any of the child's parents who can claim 
the child. If the child's parents file a joint return with each other, this rule 
can be applied by dividing the parents' total AGI evenly between them. 


 
Subject to these tiebreaker rules, the parents may be able to choose which once claims the 
child as a qualifying child. 
 
F. Head of Household Filing Status 
 
A person no longer married at the close of the taxable year should consider filing under 
head of household, and can do so if the following conditions are met: 
 


1. The individual is not a nonresident alien at any time during the taxable 
year; 


2. The individual is not considered married on the last day of the year; 
3. The individual is not a surviving spouse at the end of the taxable year; 
4. The individual supplies more than half of the costs of maintaining a 


household that constitutes the individual’s home and the principal abode 
for more than one half of the taxable year.   


5. A qualifying person lived in the home for more than half the year (except 
for temporary absences, such as school).  


 
Head of household may be claimed when a taxpayer could have taken a dependency 
exemption for a child but surrendered that right to the other parent.   
 


X. Other Issues 
 
A. Joint Liability   
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Divorced taxpayers.   If a client is divorced, he or she is jointly and individually 
responsible for any tax, interest, and penalties due on a joint return for a tax year ending 
before the divorce. This responsibility applies even if the divorce decree states that the 
other former spouse will be responsible for any amounts due on previously filed joint 
returns. 
 
Barner v. Barner, 716 So.2d 795 (Fla. 4th DCA 1998):  The wife could be required to 
pay portion of back taxes owed to Internal Revenue Service (IRS) on the husband's salary 
for period during which parties were married, even though husband and wife filed 
separate tax returns for period in question.  Although the wife contended that the husband 
was more capable of paying for taxes, monies earned by the husband were used to 
support family.  Therefore, the debt could be considered marital and the wife had 
sufficient assets to contribute.     
 
Witt v. Witt, 74 So.3d 1127 (Fla. 2d DCA 2011): The circuit court did not make specific 
findings regarding several issues. First, the court took testimony and found that the 
parties' contingent tax liability amounted to $100,000 without assigning this liability to 
either of the parties. Second, the court did not include the parties' stipulation regarding 
the value of the premarital portion of business assets or make clear findings regarding the 
remaining assets about which the parties disagreed. The final judgment did not delineate 
the equitable distribution scheme to show what property the court found to be marital, 
what property it found to be nonmarital, and which party should receive each item as 
required by section 61.075(1). The Second District reversed the final judgment 
distributing the parties' marital assets, requiring the trial court to make specific findings 
that support the equitable distribution scheme, and requiring the trial court to distribute 
the tax liability. 


 
Lorman v. Lorman, 633 So.2d 106 (Fla. 2d DCA 1994): The trial court improperly 
required the husband to assume the total responsibility for the parties' federal income tax 
liability for the years preceding the divorce petition, absent a determination of the amount 
of tax liability and without giving appropriate consideration to the financial consequences 
that liability would have on overall scheme of equitable distribution. If the trial court, on 
remand, would find that the parties' federal income tax liability was substantial and not 
merely speculative, and would again order husband to assume full responsibility for its 
payment, then trial court would have authority to revisit its original plan of equitable 
distribution, including spousal support, and determine if it should be modified in any 
respect in order to accomplish equity and justice between parties.   
 
Compare to Pierre-Louis v Pierre-Louis, 715 So.2d 1073 (Fla. 3d DCA 1998), where, 
following the final judgment, the former husband was exclusively financially responsible 
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for income tax liability for the year of separation where he had superior financial ability 
to pay income tax debt.  The former husband, not the unemployed former wife, primarily 
benefited from the income for which Internal Revenue Service (IRS) taxes were owing 
and due. 
 
B. Relief from Joint Liability    
 
In some cases, a spouse may be relieved of the tax, interest, and penalties on a joint 
return, no matter how small the liability. 
 
There are three types of relief available: 
 


• Innocent spouse relief:  by requesting relief, a person can be relieved of 
responsibility for paying tax, interest, and penalties if his/her spouse (or 
former spouse) improperly reported items or omitted items on the tax 
return.  Relief can generally only be collected from the spouse (or former 
spouse) and the person seeking relief must 1. File a joint return, 2. Have 
understated tax on the return that is due to erroneous items of his/her 
spouse (or former spouse), 3. Show that when he/she signed the return 
he/she did not know, and had no reason to know, that the understated tax 
existed (or the extent to which it existed), 4. Taking into account all the 
facts and circumstances, it would be unfair to hold him/her liable for the 
understated tax. 


• Separation of liability, which applies to joint filers who are divorced, 
widowed, legally separated, or who have not lived together for the 12 
months ending on the date election of this relief is filed. 


• Equitable relief.  
o If a person does not qualify for innocent spouse relief or relief by 


separation of liability, that person may still be relieved of 
responsibility for tax, interest, and penalties through equitable 
relief. If a person requested any of these types of relief, and the 
IRS determines that he/she does not qualify for any of them, the 
IRS will consider whether equitable relief is appropriate. 


 
o Unlike innocent spouse relief or separation of liability, a person 


can get equitable relief from an understatement of tax or an 
underpayment of tax. An underpayment of tax is an amount of tax 
properly reported on a return but not paid. For example, if the joint 
2009 return shows that the spouses owed $5,000. One person pays 
$2,000 with the return. There is an underpayment of $3,000. 
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Understatement of Tax: An understatement of tax is generally the difference between 
the total amount of tax that should have been shown on the return and the amount of tax 
that was actually shown on the return. 
 
Conditions for Getting Equitable Relief: A person may qualify for equitable relief if 
they meet all of the following conditions:  
 


1. Not eligible for innocent spouse relief or relief by separation of liability. 
2. Spouses or former spouses did not transfer assets to one another as a part 


of a fraudulent scheme. A fraudulent scheme includes a scheme to defraud 
the IRS or another third party, such as a creditor, ex-spouse, or business 
partner. 


3. Spouses or former spouses did not transfer property for the main purpose 
of avoiding tax or the payment of tax.  


4. Did not file or fail to file a return with the intent to commit fraud. 
5. Did not pay the tax. However, consider situations in which a spouse is 


entitled to a refund of payments made. 
6. It is established that, taking into account all the facts and circumstances; it 


would be unfair to hold a spouse liable for the understatement or 
underpayment of tax.  


7. The income tax liability from which relief is sought must be attributable to 
an item of the spouse (or former spouse) with whom the person filed the 
joint return, unless one of the following exceptions applies: 
a. The item is attributable or partially attributable to one spouse 


solely due to the operation of community property law in states 
with community property laws. 


b. If the item is titled in one spouse’s name, the item is presumed to 
be attributable to that spouse. However, this presumption can be 
rebutted based on the facts and circumstances. 


c. The spouse did not know, and had no reason to know that funds 
intended for the payment of tax were misappropriated by the other 
spouse (or former spouse) for his or her benefit. If this exception is 
met, the IRS will consider granting equitable relief although the 
underpayment may be attributable in part or in full to that item, 
and only to the extent the funds intended for payment were taken 
by the other spouse (or former spouse). 


d. It is established that one spouse was the victim of abuse before 
signing the return, and that, as a result of the prior abuse, the 
abused spouse did not challenge the treatment of any items on the 
return for fear of the abusing spouse's retaliation. If this exception 
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is met, relief will be considered although the deficiency or 
underpayment may be attributable in part or in full to the item. 


 
Sweeney v. Sweeney, 583 So.2d 398 (Fla. 1st DCA 1991): The First District held that 
the trial court erred in ordering the parties to file a joint tax return. Under Internal 
Revenue Code Section 6013, 26 U.S.C.A. § 6013, a husband and wife are jointly and 
severally liable for taxes and penalties on filing a joint return when one spouse has 
knowledge that the other omitted reporting income. Mrs. Sweeney claimed that her 
former husband intended to perpetrate a fraud upon the IRS. The First District held that 
Mrs. Sweeney should retain the choice whether to file individually and directed the trial 
judge on remand to consider whether there will be tax consequences for either party as a 
result of filing an individual return, which should be taken into consideration when 
reevaluating the entire equitable distribution. 
 
 Colley v. Colley, 102 So. 3d 21 (Fla. 1st DCA 2012): The trial judge agreed with the 
former husband and held that the marital settlement agreement violated public policy 
because it failed to assign responsibility for the payment of marital debt. It further ruled 
that a provision in the agreement relieving the former wife of her obligation to sign the 
parties' tax returns for years 2006 and 2007 was void for vagueness because it did not 
expressly state that she was not responsible for the marital debt. As the former wife 
argued on appeal, there was no evidence to suggest that the agreement was produced by 
fraud. Nor was there any allegation that the parties were misled by any misrepresentation 
regarding a financial issue. If parts of the agreement appear to be vague, the court can 
interpret the agreement to give effect to the intent of the parties. If the part of the 
agreement pertaining to the tax returns violates public policy, the court can correct the 
defect by declaring that part invalid and requiring the former wife to sign the tax returns. 
There was no need to declare the entire agreement invalid. 
 
C. Tax Refunds 
 
Cleary v. Cleary, 872 So.2d 299 (Fla. 2d DCA 2004): The trial court should have 
considered the application of a portion of the federal tax overpayment to the parties' 
income tax obligation the following year in determining the amount of tax overpayments 
that could have been a marital asset subject to equitable distribution.    
 
Steinfeld v. Steinfeld, 553 So.2d 774 (Fla. 4th DCA 1989):  A joint tax refund check is a 
marital asset, where the right to a joint tax refund was acquired during marriage. The 
property settlement's tax liability provision did not give the trial court jurisdiction to 
divide the proceeds of the tax refund check made payable to the husband and wife jointly 
following their dissolution judgment.  Although the agreement provided that parties 
would share tax liabilities equally, there was no indication that they intended to share tax 
refunds equally.    
 
D. Considered Unmarried    
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A party is considered unmarried on the last day of the tax year if all the following tests 
are met: 
 


1. A separate return was filed.  A separate return includes a return claiming 
married filing separately, single, or head of household filing status. 


 
2. The party paid more than half the cost of keeping up the home for the tax 


year. 
 
3. The other party did not live in the home during the last 6 months of the tax 


year. The other party is considered to live in the home even if he or she is 
temporarily absent due to special circumstances. 


 
4. The party’s home was the main home of the children, stepchildren, or 


foster children for more than half the year.  
 
5. A party must be able to claim an exemption for the child. However, the 


other party meets this test if the party cannot claim the exemption only 
because the noncustodial parent can claim the child.    


 
E. Expenses Associated with a Divorce 


 
1. Legal fees and court costs cannot be deducted for getting a divorce.  Legal 


fees paid for tax advice in connection with a divorce may be deducted as 
well as legal fees to get alimony.  In addition, a person may be able to 
deduct fees paid to appraisers, actuaries, and accountants for services in 
determining the correct tax or in helping to get alimony. 


 
2. Fees paid may include charges that are deductible and charges that are not 


deductible. Request a breakdown showing the amount charged for each 
service performed.  


 
3. A taxpayer may claim deductible fees only if there are itemized 


deductions on Schedule A (Form 1040). Claim them as miscellaneous 
itemized deductions subject to the 2%-of-adjusted-gross-income limit.  


 
Fees for Tax Advice.   Fees for advice on federal, state, and local taxes of all types, 
including income, estate, gift, inheritance, and property taxes are deductible.  If a fee is 
also for other services, determine and prove the expense for tax advice.  
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Fees for Getting Alimony.   Because alimony received must be included in gross 
income, fees to get or collect income can be deducted.   
 
Nondeductible Expenses.   The costs of personal advice, counseling, or legal action in a 
divorce cannot be deducted. These costs are not deductible, even if they are paid, in part, 
to arrive at a financial settlement or to protect income-producing property. 
 
However, certain legal fees can be added if paid specifically for a property settlement to 
the basis of the property received. For example, the cost of preparing and filing a deed to 
re-title a house can be added. 
 
Fees paid by a spouse or former spouse to another spouse can be deducted, unless the 
payments qualify as alimony. If there are no legal responsibilities arising from the 
divorce settlement or decree to pay the spouse's legal fees, the payments are gifts and 
may be subject to the gift tax. 
 
Tax Withholding and Estimated Tax.  When a divorce occurs, the former spouses will 
usually have to file a new Form W-4, Employee's Withholding Allowance Certificate, 
with his or her employer to claim the proper withholding allowances. If a spouse receives 
alimony, that spouse may have to make estimated tax payments. 
 
If a taxpayer does not pay enough tax either through withholding or by making estimated 
tax payments, there will be an underpayment of estimated tax and there may be a penalty. 
If not enough tax is paid by the due date of each payment, there may be a penalty even if 
due a refund when the tax return is filed.   
 
Joint Estimated Tax Payments.   If spouses made joint estimated tax payments but file 
separate returns, either spouse can claim all payments, or they can be divided in any way 
on which both agree. If unable to agree, the estimated tax claimed equals the total 
estimated tax paid times the tax shown on a separate return, divided by the total of the tax 
shown on the jointly filed return. An explanation of how the spouses divided the 
payments may be attached. 
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The Business Must 
Have a Value…


Richard D. West, Esquire
Adam T. Magill, MBA, CBA, CVA, MAFF


Discussion points
The Business Must Have a Value… 2


Particular concepts to know


Accounting terminology


Valuation terminology


Florida Family Case law


What about other intangibles?


Separate marital v non-marital goodwill?


GOODWILL IN FLORIDA CASELAW:
Personal or Corporate?


Goodwill in Florida Case law 
The Business Must Have a Value… 3


List achievements and progress since last status update was given. 
Highlight those things that made progress possible


Thompson


• Goodwill is the advantage or benefit a 
business has beyond the value of its property 
and capital.


• The determination of the existence and value 
of goodwill is a question of fact and should 
be made on a case-by-case basis with the 
assistance of expert testimony.


• The exclusive method for valuing goodwill is 
the Fair Market Value approach , … what a 
willing buyer would pay, and what a willing 
seller would accept, neither acting under 
duress for a sale of a business. 


• The excess of purchase price over assets 
represents goodwill.


Kearney


• International business


• Over $500M in annual sales


• Over 600 employees


• Many high-level managers


• Husband worked approximately 
20 hours a week at company


• No corporate goodwill that 
could be calculated separate 
and apart from any personal 
goodwill.
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Total Assets and/or 
Fair Market Value


Entity Goodwill


Identifiable Intangible Assets


Personal Goodwill


Other Intangible Assets


Components of Goodwill
The Business Must Have a Value… 4


Separate marital v non-marital goodwill?
The Business Must Have a Value… 5


• Weinstock: sales including covenants not to compete and non-
solicitation agreements demonstrate the existence of personal 
goodwill


Covenant not to compete


• Valuation experts must “Dust off their crystal ball”
• Red dye theory


“With or Without” analysis


Red dye theory


Bottle = fair market value | Red dye = personal goodwill | Blue dye – entity goodwill 
Can we separate them?


The Business Must Have a Value… 6
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What about other intangibles?


• Business combinations


• Sarbanes-Oxley


• Impairment of Goodwill


• Examples


• Non-compete agreements


• Trademarks, trade names, & branding


• Workforce in place (assembled workforce)


• Technology


• Customer relations / retention


The Business Must Have a Value… 7


Marketing
-based


Customer
-based


Contract-
based


Artistic-
related


Value other intangibles in a divorce?


Particular concepts to know


Accounting 
terminology


Business combinations


Carrying value


FASB


SFAS


Valuation 
terminology Fair market value


Fair value
Goodwill impairment


Florida Family 
Case law See Exhibit


The Business Must Have a Value… 8


Take-Aways
The Business Must Have a Value… 9


NEED FOR COMPETENT EXPERT


• Accounting terms
• Valuation terms


BASIC TERMINOLOGY


• Keep up-to-date


CASE LAW
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Questions?
The Business Must Have a Value… 10







 


 


 Since the Florida Supreme Court's decision in Thompson v. Thompson1, family lawyers 
have struggled to establish a value greater than the value of the tangible assets of businesses that 
are, in whole or in part, dependent on the divorcing spouse/owner.  Largely overlooked is the 
potential value of intangible assets, other than goodwill, which may increase the marital value of 
a business subject to equitable distribution. This article and lecture will explore questions 
regarding the appropriateness of valuing these intangibles to determine a fair market value for 
divorce purposes, as well as the methodologies which an expert may utilize. The authors thank 
Michael J. Mard, Steven D. Hyden, James R. Hitchner, and Edward W. Trott for their 
contributions to this article and for allowing us to reproduce portions of their published works. 
 
 The purpose of this article and lecture is not to teach family lawyers how to do this type 
of valuation or even understand the accounting aspects of the methodologies employed.  That 
subject is too complicated for most lawyers to understand or care about2.  Instead, we will focus 
on why this type of analysis might be useful, the rules which created the need for this type of 
financial reporting, whether financial reporting calculations are a proper method for determining 
fair market value under Florida law, and some key terms and concepts lawyers need to 
understand to effectively question experts.   
 


GOODWILL IN FLORIDA DIVORCE CASELAW: Personal or Corporate? 
 
 A brief review of Florida divorce law on business valuation, corporate/enterprise 
goodwill, and professional/personal goodwill is our starting point3.  Following Thompson, many 
decisions reiterated “for goodwill to be a marital asset, it must exist separate and apart from the 
presence and reputation of the divorcing spouse.” This concept originated with professional 
businesses such as lawyers, doctors, and accountants. It expanded to include many non-
professional businesses such as surveyors, artists, insurance agencies, and a music studio.  
Recently, and surprisingly to some, a court found an international business, with over $500 
million in annual sales, over 600 employees, and many high-level managers, to have no 
corporate goodwill that could be calculated separate and apart from any personal goodwill4. 
 


Thompson makes several other pronouncements that are important to us: 
 


• Goodwill is the advantage or benefit a business has beyond the value of its property and 
capital. 


 
• The determination of the existence and value of goodwill is a question of fact and should 


be made on a case-by-case basis with the assistance of expert testimony. 
 


• The exclusive method for valuing goodwill is the Fair Market Value approach5, … what a 
willing buyer would pay, and what a willing seller would accept, neither acting under 
duress for a sale of a business.  
 


•  The excess of purchase price over assets represents goodwill. 
 
  
 







 


 


Is it possible to separate the value of the marital component of goodwill 
from the non-marital component? 


 
In Weinstock6, the appellate court refused to accept an expert’s opinion of value based 


upon an assumption the selling dentist would stay on for some time and then sign a covenant not 
to compete.  Subsequent opinions followed this reasoning and held that covenants not to compete 
and non-solicitation agreements demonstrate the existence of personal goodwill.  Experts attempt 
to value businesses with the continued presence of the individual and compare that to the value 
of the business without that individual utilizing the so-called “With and Without" approach. 
Doing this requires them to “dust off their crystal ball”. 


 
Perhaps because of the degree of speculation the “With and Without” analysis requires, 


no reported case in Florida has accepted a method for separating marital/enterprise goodwill 
from non-marital/personal goodwill.  Maybe that is because, as Adam Magill says, “one drop of 
red dye taints one million gallons of water.” As family lawyers, we have not been especially 
creative in finding other ways to increase the value of the marital portion of a subject business to 
benefit the non-owner spouse. 
 
 


Can the fair market value of intangible assets, excluding goodwill, be 
determined and divided in a Florida divorce? 


 
This article and lecture attempt to answer this question. For our purposes we define 


intangible assets as:  Identifiable non-monetary assets without physical substance. This includes 
intangible assets listed in Appendix 27. We will focus on only four of those; customer 
relationships, trade names, technology, and assembled workforce8.   


 
Before we begin, a little history lesson: 


In 2002, as a result of corporate and accounting scandals, including Enron, 
Tyco, and WorldCom, Congress passed the Sarbanes–Oxley Act also known as the "Public 
Company Accounting Reform and Investor Protection Act" (in the Senate) and "Corporate and 
Auditing Accountability, Responsibility, and Transparency Act" (in the House). Sarbanes–
Oxley, or SOX, set new requirements for all U.S. public company boards, management, and 
public accounting firms. Some provisions of SOX also apply to privately held companies. 


Goodwill impairment became an issue during the accounting scandals of 2000-2001. 
Many companies inflated their balance sheets by reporting excessive values of goodwill, which 
was allowed, at that time, to be amortized over its estimated useful life. While bull 
markets previously overlooked goodwill and similar manipulations, the accounting scandals and 
change in rules forced companies to report goodwill at realistic levels. Current accounting 
standards require public companies to perform annual tests on goodwill impairment, and 
goodwill is no longer amortized. 


The new accounting rules for goodwill and intangibles are contained, among other places, 
in the Financial Accounting Standards Board’s (FASB) numbered Statement of Financial 
Accounting Standards (SFAS).  We have reproduced FASB’s summaries of SFAS 141r, 142, and 







 


 


157 in Appendix 3.  The SFAS’s are in some cases hundreds of pages, and are, at least to one of 
the authors of this article, mind-numbingly complicated.  


Goodwill is not valued like most assets. The value of goodwill on the balance sheet for 
purposes of the annual impairment test is what is left over after properly valuing everything else. 
Goodwill impairment happens when a company pays more than book value for a set of assets, 
and must later adjust the book value of that goodwill.  Under the new rules, traditional purchased 
goodwill will be whittled down by allocating it, where applicable, to a variety of previously 
unrecognized intangible assets such as non-compete agreements, customer contracts, customer 
relationships, etc., as well as the more traditional intangibles such as patents and trademarks.  


 
Since intangibles, other than goodwill, are now amortized over their useful lives (unless 


considered indefinite), and goodwill is not amortized, GAAP now has industry standards for the 
valuation of these intangibles - other than goodwill.  At first look, it would appear that these 
“generally accepted accounting principles” and “standards” provide a methodology that would 
meet both Frye and Daubert requirements. 


 
Digging deeper may provide a different answer.  In the authors’ opinion, two major 


factors will disqualify the “Valuation for Financial Reporting Methodology” (VFRM) from 
being accepted in Florida. First, VFRM is based on “Fair Value”, not “Fair Market Value”.    
Second, the entire purpose of the VFRM is to allocate value, for accounting purposes only, to 
component assets of a business combination, AFTER an actual sale has occurred. 


 
§ Upon any merger or business acquisition, GAAP now require the allocation of the 


purchase price to all the tangible and intangible assets acquired. 
§ New categories of acquired intangible assets are to be recognized separately from 


goodwill, including customer relations, proprietary but unpatented systems, people subject 
to employment contracts and restrictive covenants, backlog, etc., in addition to the familiar 
intangible asset categories such as patents, brands, and trademarks. 


§ Goodwill value on the balance sheet is to be the excess of the fair value of the reporting 
unit less the fair value of net identifiable assets: goodwill is therefore a residual calculation. 
By default, it will include intangible values, such as the value of an assembled workforce of 
"at will" employees who are not bound by a contract and, in large part, anticipated 
synergies. 


Again, “Fair Market Value” is calculated for the overall business and then allocations for 
goodwill and intangibles are done. The value of any business – “Finance 101” – is the present 
value of future expected cash flows. The value of the business overall is calculated using various 
accepted methodologies. Any intangibles valued within that framework require the same present 
value of future cash flows and would be inclusive in the income from the business value as a 
whole. Even in the above impairment calculations, if the Fair Value is greater than the value on 
the books of the company, there is not an adjustment upwards, simply a notation that the value is 
not impaired.  If one tries to value each intangible using the cash flows associated potentially 
with it, then one runs the risk of double-counting cash flows and this exercise is analogous to 
building a new car through the parts department. The value through the parts department would 
be inflated by the markups of each part rather than value of the car itself being marked up once. 


 







 


 


 
The authors of this article believe it is unlikely for a buyer of a business to pay more than 


the value of the tangible assets without a covenant not to compete.  


 


KEY TERMS AND CONCEPTS 
	
Assembled Workforce - While not an intangible asset itself, the value of an assembled 
workforce (a contributory asset) affects the value of certain amortizable intangible assets. 
 
Business Combination - A transaction in which the acquirer obtains control of 
another business (the acquiree). Business combinations are a common way for companies to 
grow in size, rather than growing through organic (internal) activities. 
 
Carrying Value - The original cost of an asset, less the accumulated depreciation or 
amortization, less the accumulated amount of any asset impairments. Intangible assets must be 
reviewed for impairment, which is a permanent decline in the value of intangible assets, and the 
decrease in value must be expensed immediately. 
 
Fair Market Value -  Revenue Ruling 59-60 states: “[T]he price at which the property would 
change hands between a willing buyer and a willing seller when the former is not under any 
compulsion to buy and the latter is not under any compulsion to sell, both parties having 
reasonable knowledge of relevant facts.” 
 
Fair Value -  SFAS 157 states: “The price that would be received to sell an asset or paid to 
transfer a liability in an orderly transaction between market participants at the measurement 
date.”  It is not what an asset is worth on the open market, but what it is worth to the particular 
acquirer, based on market expectations. 
 
FASB-Financial Accounting Standards Board - A private, non-profit organization standard 
setting body whose primary purpose is to establish and improve Generally Accepted Accounting 
Principles (GAAP) within the United States in the public's interest. The Securities and Exchange 
Commission (SEC) designated the FASB as the organization responsible for setting accounting 
standards for public companies in the U.S. The FASB replaced the American Institute of 
Certified Public Accountants' (AICPA) Accounting Principles Board (APB) on July 1, 1973. The 
SEC technically has statutory authority to establish and manage financial reporting standards 
under the Securities Exchange Act of 1934 but has chosen to give that power to the privately 
held FASB to self-manage the private sector. 
 
Goodwill Impairment - A charge a business records when goodwill's carrying value on its 
financial statements is more than its fair value. Goodwill is recorded after a company acquires 
assets and liabilities paying more than their fair value. Goodwill is impaired when the acquired 
assets no longer have the ability to generate the anticipated cash flows and the fair value of the 
goodwill dips below its book value. 
 







 


 


Impaired Asset - A business’s asset that has a market price less than the value listed on its 
balance sheet.  
 
SFAS-Statement of Financial Accounting Standards - A publication promulgated by FASB 
that establishes the Generally Accepted Accounting Principles in the US. In other words, this is a 
formal document issued by the FASB in an effort to provide guidance on a specific accounting 
topic.  See summaries of SFAS #’s, 141r, 142, and 157 in Appendix 3. 
 
Value of Goodwill - The price paid for the acquired company minus the fair value of its net 
identifiable assets. To calculate net identifiable assets, subtract the liabilities on the acquired 
company's balance sheet from the fair value of its identifiable assets 
		 
 


                                                
1 THOMPSON v. THOMPSON, 576 So 2d 267, 270 (Fla 1991) 
2 If the reader wants an in depth understanding of the accounting methodologies, they should read Valuation for 
Financial Reporting: Fair Value Measurements and Reporting, 2nd edition along with Business Combinations with 
SFAS 141R, 157, and 160 authored by Mard, Hitchner, Hyden, and Trott.  Good Luck with that! 
3 See summary of important goodwill cases attached as Appendix 1. 
4 KEARNEY v. KEARNEY, 129 So 3d 381 (Fla 1st DCA 2013) 
5 Fair Market Value is a standard of value and a method. 
6 WEINSTOCK v. WEINSTOCK, 635 So 2d 775 (Fla 5th DCA 1994) 
7 Appendix 2 comes from Valuation for Financial Reporting and is used by permission  
8 For guidance on the valuation of other intangible assets, see footnote 2. 
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Valuation & Litigation Services, LLC
Business valuation / personal goodwill case law summary


DATE CASE CITE DESCRIPTION
1983 SWANN v. MITCHELL, 435 So 2d 797 (Fla 1983) Professional goodwill; attorney


1991 THOMPSON v. THOMPSON, 576 So 2d 267, 270 (Fla 1991)


Expert testimony needed; entity goodwill 
versus professional goodwill; no 
methodology recognized for professional 
goodwill; double dipping: "future earnings 
capacity" is for alimony not equitable 
distribution


1991 OMBRES v. OMBRES, 596 So.2d 956 (Fla. 1991) Professional goodwill; ophthalmologist


1991
HARRISON v. HARRISON, 573 So.2d 1018 (Fla. 1st DCA 
1991)


Professional goodwill; dentist


1991 GHEN v. GHEN, 575 So.2d 1342 (Fla. 4th DCA 1991) Professional goodwill; dentist
1991 PITONE v PITONE, 585 So.2d 449 (Fla. 4th DCA 1991) Professional goodwill; doctor


1992 YOUNG v. YOUNG, 600 So 2d 1140 (Fla 5th DCA 1992)
Entity goodwill is separate and apart; 
incumbent upon claiming party; willing 
buyer & seller


1993
STEINBERG v. STEINBERG, 614 So.2d 1127 (Fla. 4th DCA 
1993)


Professional goodwill; doctor


1993
MAKOWSKI v. MAKOWSKI, 613 So.2d 924 (Fla. 3rd DCA 
1993)


Professional goodwill; surveyor


1994
WEINSTOCK v. WEINSTOCK, 634 So 2d 775 (Fla 5th DCA 
1994)


Professional goodwill; cannot include 
continued presence in sale; dentist


1995 AKINS v. AKINS, 659 So.2d 330 (Fla. 5th DCA 1995) Professional goodwill; commercial artist
1995 WALTON v. WALTON, 657 So 2d 1214 (Fla 4th DCA 1995) Professional goodwill; CPA
1996 VACARRO v. VACARRO, 677 So 2d 918 (Fla 5th DCA 1996) Reports not considered appraisals
1996 WILLIAMS v. WILLIAMS, 667 So 2d 915 (Fla 2nd DA 1996) Professional goodwill; accountant


1999
CHRISTIANS v. CHRISTIANS, 732 So.2d 47 (Fla. 4th DCA 
1999)


Personal goodwill; company constructs and 
services trapeze equipment
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Valuation & Litigation Services, LLC
Business valuation / personal goodwill case law summary


DATE CASE CITE DESCRIPTION


2001 NELSON v. NELSON, 795 So.2d 977 (Fla. 5th DCA 2001) Professional goodwill; engineering company


2004
MANOLAKOS v. MANOLAKOS, 871 So 2d 258,260 (Fla 4th 
DCA 2004)


Reversed trial court's order forcing spouses 
to remain co-owners


2005 HELD v. HELD, 912 So.2d 637 (Fla. 4th DCA 2005)
Personal goodwill; insurance agency; non-
compete evidence


2006
MA HAJIANPOUR, MD, PA v. KHOSROW MALEKI, PA, 932 So. 
2d 459 - Fla: Dist. Court of Appeals, 4th District


Discounted cash flow method is speculative 
and conjecture


2008 ERP v. ERP, 976 So. 2d 1234 (Fla 2d DCA 2008) Marketability discount; RV dealership


2008
KOVATS v. GREGG-KOVATS, 984 so.2d 1277 (Fla. 5th DCA 
2008)


Enterprise goodwill


2009 LIFT v. LIFT, 1 So 3d 259, 260-61 (Fla 4th DCA 2009)
Intolerable situation to compel former 
spouses to remain together in business


2010 NUNEZ v. NUNEZ, 29 So 3d 1191 (Fla 5th DCA 2010)
Competent and substantial evidence 
needed to support valuation


2010 GARCIA v. GARCIA, 25 SO 3D 687 (Fla 4th DCA 2010)
Net asset value method affirmed; 
shareholder agreement not controlling


2010
MISTRETTA v. MISTRETTA, 31 So 3d 206, 208-09 (Fla 1st 
DCA 2010)


"A cloudy crystal ball is not a basis for a 
new trial" - changes in economy not a basis


2013 SCHMIDT v. SCHMIDT, 4D11-3379 (Fla 4th DCA 2013)
Noncompete agreement is evidence of 
personal goodwill


2013 KEARNEY v. KEARNEY, 129 So 3d 381 (Fla 1st DCA 2013)


Personal goodwill; IBM manufacturer CEO; 
quoting Thompson and others, no 
methodology recognized for calculating 
personal/entity goodwill; double dipping: 
"future earnings capacity" is for alimony not 
equitable distribution
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Valuation & Litigation Services, LLC
Business valuation / personal goodwill case law summary


DATE CASE CITE DESCRIPTION


2015 NIEKAMP v. NIEKAMP, 173 So 3d 1106 (Fla 2nd DCA 2015)
Personal goodwill; music studio; value of 
tangible assets still needed for equitable 
distribution


2017 BLAIR v. BLAIR (Fla 2nd DCA 2017)


Personal goodwill; creditability issue of 
experts; proper non-marital appreciation 
calculation; Zold analysis for retained 
earnings and business purposes, which can 
include future purchases and expansion
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Company, LLC Schedule 12


Fair Market Value For Equitable Distribution
As of:


Workforce-in-Place
In US $ 000, unless noted


Level Total Executive


Sr. 


Management


Note 1 # FTEs a 5 2 3
Note 1 Average Annual W-2 Wages per FTE (whole $) b 161$            272$            
Note 2 Benefit & tax burden c 23.0% 23.0%
Note 3 # of candidates to interview per position d 3 3
Note 3 Total hours of interviews per candidate e 16 8
Note 4 Fully-loaded average annual wage of interviewers (whole $) f 219$            219$            
Note 3 % Recruiter fees g 25% 0%
Note 3 Relocation costs h -$             -$             
Note 3 Direct training costs i -$             -$             
Note 3 Learning curve to full productivity (# months) j 3 3


($ in thousands)
Interview costs = (f ÷ 2080 x a x d x e) 18$              10$              8$                
Recruiter fees = g x b x a 81                81                -               
Relocation costs = h x a -               -               -               
Direct training costs = i x a -               -               -               
Learning curve costs =j ÷12 x 0.5 x a x b x (1 + c) 175              50                125              


Total costs 274              
Less taxes 37.6% (103)             


After tax cost 171              
Note 5 plus: Amortization benefit 28                


Indicated Fair Market Value of Workforce - 2015 199$            


December 31, 2015







Page 2 of 2


Company, LLC Schedule 12


Fair Market Value For Equitable Distribution
As of:


Workforce-in-Place
In US $ 000, unless noted


December 31, 2015


Note 1 Chief Executive Officer 178$                    
President 133$                    
Chief Financial Officer 10$                      
Chief Operating and Busienss Development Officer 311$                    
Director of IT and Process Management 134$                    
Director of Sales 164$                    
Controller 121$                    
Director of Operations 87$                      


Note 2 Total 2013 salaries and wages 1,827$               Gross wages:  Schedule provided by Company
Payroll taxes 153$                  8.4% Supplement to audited financial statements
Education and training 11$                     0.6% Supplement to audited financial statements
Retirement plan funding 56$                     3.1% Supplement to audited financial statements
Health/dental/workers comp insurance 11.0% Relationship reported in 2015 budget


Benefit & tax burden 23.0%


Note 3 Based on testimony and appraiser's experience and judgment.
Note 4 b x (1 + c)
Note 5 TAB = (PV) x (n ÷ (n - ((PV(CoC,n,,-1) x (1 + ACOC) ̂  0.5) x T)) - 1)


PV 171$    Cost of capital
n 15 WACC 18.0% Sched. 7


PV(ACOC,n,-1) $5.09 Adjustment 0.0%
ACOC 18.0% Asset Cost of capital (ACOC) 18.0%


T 37.6%
TAB 28$       
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Company, LLC Schedule 11


Fair Market Value For Equitable Distribution
As of:


Non-Compete Agreements
In US $ 000, unless noted


12/31/15 12/30/16 12/30/17 12/31/18 12/31/19 12/30/20 12/30/21 12/30/22 12/30/23


Note 1 Base cash flow with agreement 1,076$      1,127$      1,180$      1,235$      1,293$      1,354$      1,418$      1,485$      
% growth 4.7% 4.7% 4.7% 4.7% 4.7% 4.7% 4.7%


Husband
Competition parameters - No NCA


Note 2 Months to start-up 6.0               
Note 2 Months to full market penetration 12.0             
Note 2 Financial impact at full penetration 40.0% 40.0% 40.0% 40.0% 40.0% 40.0%
Note 3 Loss from delayed start-up -20.0% 0.0% 0.0% 0.0% 0.0%
Note 3 Loss from delayed penetration -9.9% -5.5% 0.0% 0.0% 0.0%
Note 3 % of cash flow lost 10.1% 34.5% 40.0% 40.0% 40.0% 29.9% 5.5% 0.0%


Lost cash flows 109$        389$        472$        494$        517$        405$        78$          -$         
Note 4 Discount factor 18.0% 0.9206      0.7802      0.6612      0.5603      0.4748      0.4024      0.3410      0.2890      


Present value of lost cash flows 100$        303$        312$        277$        245$        163$        27$          -$         


Present value of lost cash flows 1,427$         Desire Ability Feasibility
Note 5 Probability factor 85.5% 100.0% 90.0% 95.0%


Probability weighted value 1,220$         
Note 6 Tax Amortization benefit 414             


Fair market value of non-compete 1,634$         


December 31, 2015
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Chief Financial Officer, Director of IT and PM, Director of Sales, Controller, Director of Operations
Competition parameters - No NCA


Note 2 Months to start-up 1.0               
Note 2 Months to full market penetration 3.0               
Note 2 Financial impact at full penetration 20.0% 20.0% 10.0% 18 month term
Note 3 Loss from delayed start-up 0.0% 0.0%
Note 3 Loss from delayed penetration 0.0% 0.0%
Note 3 % of cash flow lost 20.0% 10.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%


Lost cash flows 215$        113$        -$         -$         -$         -$         -$         -$         
Note 4 Discount factor 18.0% 0.9206      0.7802      0.6612      0.5603      0.4748      0.4024      0.3410      0.2890      


Present value of lost cash flows 198$        88$          -$         -$         -$         -$         -$         -$         


Present value of lost cash flows 286$           Desire Ability Feasibility
Note 5 Probability factor 85.7% 95.0% 95.0% 95.0%


Probability weighted value 245$           
Note 6 Tax Amortization benefit 83               


Fair market value of non-compete 328$           


Chief Operating and Busienss Development Officer


Director of IT and Process Management


Director of Sales


Controller


Director of Operations


Note 1 Stabilized cash flow from Schedule 6 grown at stabilized growth rate
Note 2 Estimates based on judgment and interviews with management
Note 3 Function of start-up and full penetration delays
Note 4 WACC 18.0%


Adjustment for asset 0.0%
Asset cost of capital 18.0%


Note 5 Estimates based on judgment and interviews with management
Note 6 Tax shelter from amortizing asset
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Company, LLC Schedule 9


Fair Market Value For Equitable Distribution
As of:


Valuation of Trade Names, Trademarks, & Branding - Income Approach
In US $ 000, unless noted


12 Months
Ended


Notes: 12/31/15 12/31/14 12/31/15 12/31/16 12/31/17 12/31/18 12/31/19 12/31/20
Note 1 Net revenue 19,404$       20,180$       20,987$       21,826$       22,917$       24,063$       24,785$       25,529$       


growth rate 4.0% 4.0% 4.0% 5.0% 5.0% 3.0% 3.0%


% Attributable to Trade name 100% 100% 100% 100% 100% 100% 100%


Revenue attributable to trade name 20,180$       20,987$       21,826$       22,917$       24,063$       24,785$       25,529$       
Note 2 Royalty Rate 0.5% 0.5% 0.5% 0.5% 0.5% 0.5% 0.5%


Royalty income 101$            105$            109$            115$            120$            124$            128$            
Royalty administration and marketing costs 3.8% (4)                 (4)                 (4)                 (4)                 (5)                 (5)                 (5)                 


Net pre-tax royalty income 97                101              105              111              115              119              123              
Note 1 less: Taxes 37.6% (36)               (38)               (39)               (42)               (43)               (45)               (46)               


After-tax royalty income 61                63                66                69                72                74                77                


Note 1 Partial period adjustment 1.000           1.000           1.000           1.000           1.000           1.000           1.000           


Note 1 Adjustment for mid-year discounting 0.50             1.50             2.50             3.50             4.50             5.50             6.50             
Note 3 Present value factor 18.0% 0.9206         0.7801         0.6611         0.5603         0.4748         0.4024         0.3410         


Present value of cash flows 56$              49$              44$              39$              34$              30$              26$              


Present value of discrete period discounted cash flows 278$        
Note 4 Present value of terminal 208          


subtotal 486          
Note 5 plus: Amortization benefit 78            


Market value of trademark - Income approach 564$        


December 31, 2015


12  Months Ending
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Company, LLC Schedule 9


Fair Market Value For Equitable Distribution
As of:


Valuation of Trade Names, Trademarks, & Branding - Income Approach
In US $ 000, unless noted


December 31, 2015


Note 1 Based on long term growth rate Note 4 Final year cash flow 77$                      
Note 2 Advance one year (times 1 + g) 1.047                  81                         


Market Observations Divide by capitalization rate:
Low High     Cost of capital 18.0%


    Less growth -4.7% 13.3%
Minimum 0.00% 0.44%
25th percentile 0.32% 0.53% Capitalized residual value 609$                    
Median 0.74% 0.78% Present value factor 0.3410                
75th percentile 2.00% 1.51%
Maximum 18.00% 2.95% Residual present value 208$                    


Average 4.56% 1.19%
Trimmed mean 3.29% 1.19% Note 5
Company TAB = PVDCF x (n ÷ (n - ((PV(ACOC,n,-1) x (1 + ACOC) ̂  0.5) x T)) - 1)


The Clark Group, Inc. 0.32% 0.47%
Thar Instruments, Inc. 2.00% 2.95% PVDCF 486$                   
Concert Group Logistics, LLC 0.50% 0.74% n 15
Mountain Logistics, Inc. (dba Transportation Management Group) 0.74% 0.81% PV(ACOC,n,-1) $5.09
Miami International Forwarders 1.19% 1.74% ACOC 18.0%
Comtrak, Inc. 0.30% 0.44% T 37.6%


TAB 78$                     16.1%


Note 3 Present value factor
   Estimated WACC 18.0%
   Adjustment for relative risk of asset 0.0%
   Asset cost of capital (ACOC) 18.0%


Selected after observation of market transactions as reported in MARKABLES: 0.5%
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Company, LLC Schedule 9


Fair Market Value For Equitable Distribution
As of:


Valuation of Trade Names, Trademarks, & Branding - Market Approach
In US $ 000, unless noted


Note 1 Market value of trademark to revenue multiple 0.0340     
Note 2 Subject company revenue 19,404$   


Market value of trademark - Market approach 660$        
Market value of trademark - Income approach 564$        


Note 3 Selected market value of trademark 600$        


Note 1 Selected after observation of market transactions as reported in MARKABLES: 0.0340          


Market Observations


Minimum 0.0158          


25th percentile 0.0338          


Median 0.0454          


75th percentile 0.1188          


Maximum 0.2222          


Average 0.0837          


Trimmed mean 0.0837          


Company


The Clark Group, Inc. 0.0351          


Thar Instruments, Inc. 0.2222          


Concert Group Logistics, LLC 0.0558          


Mountain Logistics, Inc. (dba Transportation Management Group) 0.0158          


Miami International Forwarders 0.1398          


Comtrak, Inc. 0.0333          


Note 2 Actual for the year ended 12/31/13


Note 3 Judgment based on observed indications of value


December 31, 2015
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Company, LLC Schedule 9


Fair Market Value For Equitable Distribution
As of:


Valuation of Trade Names, Trademarks, & Branding - Market Approach
In US $ 000, unless noted


December 31, 2015


[Intentionally left blank]







EXAMPLE OF IMPAIRMENT OF GOODWILL 


 


Assume that Company XYZ purchases Company ABC. The book value of Company 
ABC's assets is $10 million, but for various good reasons, Company XYZ pays $15 million for 
Company ABC. Because Company XYZ paid $15 million for $10 million worth of assets, 
Company XYZ records $5 million of goodwill as an asset on its balance sheet. 


After the acquisition, Company ABC's sales fall by 40% over the year because Company 
XYZ changed its product line, which proved unpopular. Also, a competitor introduced a newer, 
lighter, faster, and cheaper product. As a result, Company ABC's fair market value falls to $8 
million. 


A year has now passed, and for Company XYZ, this means comparing the fair value of 
Company ABC to the book value on XYZ's financial statements. If the fair value of Company 
ABC is less than the book value (that is, if Company XYZ were to sell Company ABC today, it 
wouldn't get a price equal to or greater than its recorded value), Company XYZ must make a 
goodwill impairment.  


In this example, Company XYZ would compare Company ABC's current fair market 
value of $8 million plus the $5 million of goodwill (a total of $13 million) to the $15 million it 
has recorded as Company ABC's value on its books. The difference between the two is $2 
million, and Company XYZ must therefore reduce the goodwill on its books by that amount. The 
goodwill entry on its balance sheet goes from $5 million to $3 million, and its total assets fall 
correspondingly.  


Goodwill can represent a large amount of a company's net worth, and acquisitions (think 
Snapchat, Instagram, etc.) often involve the purchase of things that by and large are intangible. 
Overinflating goodwill can mislead investors, and amortizing goodwill (which used to be the 
procedure) can also create artificial values for the asset. To find a more accurate value and 
therefore provide more meaningful and accurate financial statements, companies must test their 
goodwill by comparing the actual value of the assets in question to their recorded value and 
adjusting for the difference every year.  


 


 







SFAS #141r -- The objective of this Statement is to improve the relevance, 
representational faithfulness, and comparability of the information that a reporting entity 
provides in its financial reports about a business combination and its effects. To accomplish that, 
this Statement establishes principles and requirements for how the acquirer: 


 a. Recognizes and measures in its financial statements the identifiable assets acquired, 
the liabilities assumed, and any noncontrolling interest in the acquire. 


 b. Recognizes and measures the goodwill acquired in the business combination or a gain 
from a bargain purchase. 


 c. Determines what information to disclose to enable users of the financial statements to 
evaluate the nature and financial effects of the business combination. 


 What Is the Scope of This Statement? This Statement applies to all transactions or 
other events in which an entity (the acquirer) obtains control of one or more businesses (the 
acquiree), including those sometimes referred to as “true mergers” or “mergers of equals” and 
combinations achieved without the transfer of consideration, for example, by contract alone or 
through the lapse of minority veto rights. This Statement applies to all business entities, 
including mutual entities that previously used the pooling-of-interests method of accounting for 
some business combinations. It does not apply to: 


 a. The formation of a joint venture 
 b. The acquisition of an asset or a group of assets that does not constitute a business 


 c. A combination between entities or businesses under common control d. A combination 
between not-for-profit organizations or the acquisition of a for-profit business by a not-for-profit 
organization.  (358 PAGES) 
 
 


SFAS #142 -- This Statement addresses financial accounting and reporting for acquired 
goodwill and other intangible assets and supersedes APB Opinion No. 17, Intangible Assets. It 
addresses how intangible assets that are acquired individually or with a group of other assets (but 
not those acquired in a business combination) should be accounted for in financial statements 
upon their acquisition. This Statement also addresses how goodwill and other intangible assets 
should be accounted for after they have been initially recognized in the financial statements.  


Reasons for Issuing This Statement  
Analysts and other users of financial statements, as well as company managements, noted 


that intangible assets are an increasingly important economic resource for many entities and are 
an increasing proportion of the assets acquired in many transactions. As a result, better 
information about intangible assets was needed. Financial statement users also indicated that 
they did not regard goodwill amortization expense as being useful information in analyzing 
investments. 


 Differences between This Statement and Opinion 17  
This Statement changes the unit of account for goodwill and takes a very different 


approach to how goodwill and other intangible assets are accounted for subsequent to their initial 
recognition. Because goodwill and some intangible assets will no longer be amortized, the 
reported amounts of goodwill and intangible assets (as well as total assets) will not decrease at 
the same time and in the same manner as under previous standards. There may be more volatility 
in reported income than under previous standards because impairment losses are likely to occur 
irregularly and in varying amounts. This Statement changes the subsequent accounting for 
goodwill and other intangible assets in the following significant respects: 







 • Acquiring entities usually integrate acquired entities into their operations, and thus the 
acquirers’ expectations of benefits from the resulting synergies usually are reflected in the 
premium that they pay to acquire those entities. However, the transaction-based approach to 
accounting for goodwill under Opinion 17 treated the acquired entity as if it remained a stand-
alone entity rather than being integrated with the acquiring entity; as a result, the portion of the 
premium related to expected synergies (goodwill) was not accounted for appropriately. This 
Statement adopts a more aggregate view of goodwill and bases the accounting for goodwill on 
the units of the combined entity into which an acquired entity is integrated (those units are 
referred to as reporting units).  


• Opinion 17 presumed that goodwill and all other intangible assets were wasting assets 
(that is, finite lived), and thus the amounts assigned to them should be amortized in determining 
net income; Opinion 17 also mandated an arbitrary ceiling of 40 years for that amortization. This 
Statement does not presume that those assets are wasting assets. Instead, goodwill and intangible 
assets that have indefinite useful lives will not be amortized but rather will be tested at least 
annually for impairment. Intangible assets that have finite useful lives will continue to be 
amortized over their useful lives, but without the constraint of an arbitrary ceiling. Goodwill and 
Other Intangible Assets FAS142 FAS142–3  


• Previous standards provided little guidance about how to determine and measure 
goodwill impairment; as a result, the accounting for goodwill impairments was not consistent 
and not comparable and yielded information of questionable usefulness. This Statement provides 
specific guidance for testing goodwill for impairment. Goodwill will be tested for impairment 
at least annually using a two-step process that begins with an estimation of the fair value of 
a reporting unit. The first step is a screen for potential impairment, and the second step 
measures the amount of impairment, if any. However, if certain criteria are met, the requirement 
to test goodwill for impairment annually can be satisfied without a remeasurement of the fair 
value of a reporting unit.  


• In addition, this Statement provides specific guidance on testing intangible assets that 
will not be amortized for impairment and thus removes those intangible assets from the scope of 
other impairment guidance. Intangible assets that are not amortized will be tested for impairment 
at least annually by comparing the fair values of those assets with their recorded amounts. 


 • This Statement requires disclosure of information about goodwill and other 
intangible assets in the years subsequent to their acquisition that was not previously 
required. Required disclosures include information about the changes in the carrying amount of 
goodwill from period to period (in the aggregate and by reportable segment), the carrying 
amount of intangible assets by major intangible asset class for those assets subject to 
amortization and for those not subject to amortization, and the estimated intangible asset 
amortization expense for the next five years. This Statement carries forward without 
reconsideration the provisions of Opinion 17 related to the accounting for internally developed 
intangible assets. This Statement also does not change the requirement to expense the cost of 
certain acquired research and development assets at the date of acquisition as required by FASB 
Statement No. 2, Accounting for Research and Development Costs, and FASB Interpretation No. 
4, Applicability of FASB Statement No. 2 to Business Combinations Accounted for by the 
Purchase Method.  (81 PAGES) 


 
SFAS #157 -- This Statement defines fair value, establishes a framework for measuring fair 
value in generally accepted accounting principles (GAAP), and expands disclosures about fair 







value measurements. This Statement applies under other accounting pronouncements that require 
or permit fair value measurements, the Board having previously concluded in those accounting 
pronouncements that fair value is the relevant measurement attribute. Accordingly, this 
Statement does not require any new fair value measurements. However, for some entities, the 
application of this Statement will change current practice.  (91 pages) 


 
 











