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I. TIMESHARING 
 


Florida Statute 61.13(3) Factors 
A Psychologist’s Perspective 


 
(a) The demonstrated capacity and disposition of each parent to facilitate and encourage a close 


and continuing parent-child relationship, to honor the time-sharing schedule, and to be 
reasonable when changes are required. 


 
“Capacity,” in this context, is equivalent to the concept of “ability.” In other words, does a 
parent have the ability to understand that it is in the “best interest” of the child to have a close 
relationship with the other parent? Inquiries under this factor may focus on whether there are 
mental or physical deficiencies that interfere with a parent’s ability to act in the child’s best 
interests, or whether outside factors, such as workload or other family commitments, prevent 
a parent from acting in a child’s best interest. Areas to consider include: 
 


• Whether mental illness is interfering in a parent’s ability to facilitate and encourage a 
close and continuing relationship? 


• Consistent with DSM-5, understand how mental health issues impact on 
parenting and co-parenting. 


• Is there a clinical disorder such as Major Depression, Anxiety, Bipolar 
Disorder, or Delusional Disorder? 


• Is there a Personality Disorder or traits of a disorder? Attention should be paid 
to Cluster B disorders:  Borderline, Narcissistic, Antisocial Personality 
Disorders. 


• Is there substance abuse? 
• Does the parent have an enmeshed relationship with child? 
• Do rigid time requirements/demands by an employer interfere in honoring a 


timesharing schedule? 
• Do transportation problems interfere in honoring a timesharing schedule? 


 
“Disposition,” in contrast, is equivalent to the concept of “willingness.” A party may be 
physically, mentally, and financially able to understand and act in the child’s best interest, 
but must still show the willingness to do so. Inquires under this factor may focus on whether 
the parent shows a willingness to work out problems in facilitating a continuing parent-child 
relationship and to encourage and facilitate a close and continuing parent-child relationship.  


Consider: 


• If the child is initially reluctant to separate and spend time with the other parent, does 
the initially preferred parent willingly and firmly assist the child through the transition 
or does the parent use the child’s reluctance as an excuse to cancel the parent-child 
exchange? 


• Has a parent kept photographs of the child with the other parent accessible for the 
child to see, such as in frames on the wall, on tables, or in photo albums, or acted like 
the other parent doesn’t exist? 
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• Does the parent remaining in the family home assist the child in sleeping over at the 
new home of the other parent or use the child’s difficulty with the transition as an 
excuse to interfere with overnight timesharing? 


• Does a parent leave derogatory messages on the other parent’s voicemail, which the 
child might mistakenly overhear, or does the parent intentionally allow the child to 
overhear inappropriate messages from the other parent? 


• Does a parent initiate and firmly assist regular phone contact between the child and 
other parent, taking into account the child’s age? 


• Does a parent receiving a phone call from his/her child take into account the 
developmental age of the child regarding the length of phone conversations or have 
unreasonable expectations and blame the other parent for the children’s aversion to 
talking on the telephone? 


• Is a parent creating an alignment with the child against the other parent and starting 
the process of parent alienation? 


• Does the parent show a willingness to honor the timesharing schedule? 
• Does a parent interfere with the timesharing between the child and other parent by 


making multiple daily phone calls to the child or repeatedly text message the child 
when the child is with the other parent? 


• Does a parent interfere with the timesharing of the other parent by insisting on 
bringing the child back to his/her house if the child telephones and cries that 
he/she wants to come back to the other parent’s home? 


• Does a parent refuse to allow the child to take an important security object 
(blanket, stuffed animal)? 


• Does a parent schedule activities and special events during the other parent’s time 
with the child? 


• Does a parent, without consulting the other parent, enroll the child in sports or 
other weekly commitments that interfere with the other parent’s time? 


• Is a parent on time for the parent-child exchanges or are they consistently over a 
half an hour late- either picking up or dropping off? 


• Does recently confirmed child physical abuse, child sexual abuse, or ongoing 
domestic violence perpetrated by a parent help explain past timesharing interference 
by the other parent (protective gatekeeping), prior to the confirmation of family 
violence? 


• Does the parent show a capacity to be reasonable when changes are required? 
• If job commitments or car problems interfere in the parent-child exchange, is 


the other parent willing to assist the parent with the exchange, or allow other 
family members, friends, and new spouses to assist in transporting the child to 
the parent-child exchange? 


• If there are problems with parent-child exchanges or disagreements about rules 
and structure between homes, does a parent approach the problem in a manner 
that has a chance of resolving the problem or instead act in a manner that 
creates further anger? 


• If a parent has to work late or travel out of town on business, does the parent 
contact the other parent to ask for assistance with the children, or does the 
parent contact his/her relatives instead? 
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• If the parent has relatives come to town, is the other parent flexible and willing 
to alter his/her parent-child time so the child can spend more time with his/her 
relatives? 


• If the child is invited to a birthday party during a parent’s time, does the parent 
ask the child’s opinion? 


 
(b) The anticipated division of parental responsibilities after the litigation, including the extent to 


which parental responsibilities will be delegated to third parties.  
 
While this factor is forward looking in that it considers the “anticipated” division of 
responsibilities after the litigation, this analysis cannot be done without reviewing the past 
division of labor between the parties. Responsibilities will obviously change after the court 
action, but for the Judge, the best evidence of future behavior is past behavior. Similarly, 
future circumstances that will impact a party’s ability to undertake a specific parental 
responsibility (such as the consistency or variability of a party’s work schedule) will usually 
mirror past circumstances. Helpful evidence to present to the Court will include: 


• When married, who: 
• Assisted the children in getting ready for school? 
• Fixed breakfast? 
• Ate breakfast with the children? 
• Fixed school lunches or was in charge of giving children lunch money? 
• Drove the children to school? 
• Picked up children from school? 
• Organized a routine for completing homework? 
• Helped the children with homework? 
• Fixed dinner? Were the meals healthy? 
• Ate dinner with the children? 
• Scheduled after school activities? 
• Scheduled weekend activities? 
• Transported the children to activities on the weekdays? 
• Transported the children to activities on the weekends? 
• Scheduled medical and dental appointments? 
• Decided on the religious upbringing of the children? 
• Attended religious services with the children? 
• Attended medical and dental appointments? 
• Attended parent-teacher conferences? 
• Attended children’s school productions (concerts, plays, etc.)? 
• Attended children’s sports or extracurricular events (e.g., games, award 


ceremonies)? 
• After separation, how did the parents’ responsibilities change? 


• If one parent was primarily in charge of the identified parent responsibilities, is 
this parent being flexible or inflexible in handing over some of these 
responsibilities to the other parent? 


• If one parent was primarily in charge of the above responsibilities, is the other 
parent altering his/her work and/or social schedule and becoming more involved 
in taking on more of the above responsibilities? 
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• What role have nannies, grandparents, and new romantic partners played in taking 
on some of the parent responsibilities? 


• When the divorce is final: 
• Will a stay-at-home parent need to become employed? 
• What responsibilities do the parents agree that they can share? 
• What responsibilities does each parent want to be solely responsible? 
• What responsibilities will be assigned to a nanny, grandparent, or new 


spouse/romantic partner? 
 


(c) The demonstrated capacity and disposition of each parent to determine, consider, and act 
upon the needs of the child as opposed to the needs or desires of the parent.  
 
As in 61.13(3)(a), “capacity,” is this context, is equivalent to the concept of “ability.” Is 
there a mental, financial, or educational impediment to a parent acting upon the needs of 
the child? Evidence of the following should be brought to the attention of the Court when 
present in a case: 
• Intellectually disability, mental illness, or brain injury that may interfere with the 


ability of a parent to determine, consider, and act upon the needs of the children as 
opposed to the needs or desires of the parent. 


• A parent’s inability to understand the needs of the child related to the developmental 
stage of his/her child. 


• A parent’s inability to learn how to parent using an authoritative style. 
• A parent’s lack of financial ability, or financial responsibility, which will prevent him 


or her from providing for the needs of a child. 
 


“Disposition” is again related to “willingness.” Given that a party has the mental, 
financial, and educational ability to consider and act upon the needs of the child, has he 
or she demonstrated the willingness to do? Evidence for this factor should demonstrate 
specific and concrete actions that show, or disprove, a parent acting to meet the needs of 
the child, such as: 
• As a single and divorcing parent, how much supervision and authoritative parenting is 


the parent providing? 
• Does a parent have a routine structure for the children’s hygiene, meals, and bedtime? 
• Does a parent cook healthy meals and sit down and eat with the children now that 


they are a single parent family? 
• Does a parent have structured time for homework? 
• Does a parent have parental controls and time limits on the television, computer, and 


cell phone? 
• Has a parent become lenient in limit setting and discipline to undermine the other 


parent’s discipline in order to win the children over? 
• Is a parent allowing the children to sleep with him/her, because the child is having 


trouble adapting to a new bed or bedroom or because the parent is lonely? 
• Does a parent refer to the child as “their best friend” and confide their personal 


problems to the child as though the child was an adult? 
• How soon has a parent begun dating or socializing, and how much does this interfere 


with the parent’s time with the children? 
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• Has a parent begun exposing the child or living with a new partner before the child 
has had time to adjust to the loss of his/her intact family? 


 
(d)The length of time the child has lived in a stable, satisfactory environment and the desirability 


of maintaining continuity. 
 
To reduce the stress and insecurity of a child, is there a parent attempting to maintain as 
much stability in a child’s life as possible, given the specific circumstances of each family. 
The reality requires the attorney to present evidence to the Court that his or her client can 
provide that stability. One difficulty lies in making that argument for your client even when 
the divorce or separation itself requires changes to the child’s environment, such as selling 
the marital home, moving to a new school district, or a stay-at-home parent entering the work 
force. Evidence that could be helpful will include: 
• Evidence of circumstances prior to divorce proceedings: 


• How frequently has the family moved during the child’s lifetime? 
• How long has the family lived in the current family home? 
• How involved is the child in his/her neighborhood with school, playmates, and other 


families? 
• Evidence of anticipated circumstances after the divorce: 


• Is one parent planning on keeping the family home? 
• Has either parent moved into the home of a boyfriend or girlfriend following the 


separation and prior to the divorce? 
• Has either parent moved out of the children’s current school district? 
• Has one parent aligned neighbors against the other parent and if so, how has that 


impacted the child? 
• Have new relationships or changed relationships developed as a result of 


alienation of family members? 
• Evidence of stability in each parent’s employment history? 


• What is the impact on the child’s living conditions? 
• Evidence of each parent’s judgment regarding spending money and financial stability? 


• What is the impact on the child’s living conditions? 
 
(e) The geographic visibility of the parenting plan, with special attention paid to the needs of 


school-age children and the amount of time to be spent traveling to effectuate the parenting 
plan. This factor does not create a presumption for or against relocation of either parent with 
a child.  
 
Practical issues will dominate discussion in this factor. Evidenced of actual time and distance 
between the parties’ homes, between each home and the child’s school, between the homes 
and the child’s usual activities, will help the Judge determine whether one proposed plan or 
the other is workable or impractical, or whether one plan or the other will be too stressful for 
the child. If travel by car between the two parties’ homes will be unreasonable, airline flight 
information, including regular flight times, length of flights, and costs of such flights, should 
be provided to the Judge. Other issues to consider are: 
• Whether the parent who stayed in the family home is going to remain in the family home 


and/or in the same school district? 
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• Has the parent who has moved out of the family home without the children relocated out 
of the child’s current school district? Is this move temporary or permanent? 


• How much time does it take the parent who moved out of the family home to drive from 
their new home to the family home? 


• Has the parent moved the child out of his/her current school district and enrolled the child 
in another school creating difficulty in a timesharing schedule that would allow more than 
every other weekend contact? 


• Has a parent verbalized a plan to move out of State with the child and away from the 
other parent because he/she wants to be closer to his/her parents and siblings and thinks 
his/her family will play a more significant role in the child’s life compared to the other 
parent? 


• The length of time it takes to transport a child from each parent’s home to the child’s 
school will impact the division of time between parents.  


• The greater the geographical distance between the households the greater this factor 
becomes related to the child’s age regarding afterschool and weekend activities and 
friendships, especially if the child attends public school.  


 
(f) The moral fitness of the parents.  


 
The cases that consider the “moral fitness” of a parent usually limit the evidence to actions 
that directly and negatively affect a child. If the child is insulated from the parent’s moral 
shortcomings, those shortcomings should not be considered by the Court. For instance, a 
Judge may not personally approve of a party engaging in sex with a partner with whom they 
are not married, but so long as the child is not directly exposed to inappropriate sexual 
activity, a Judge is not going to consider such actions in its determinations on contact. For 
this factor, presenting evidence that the other parent is engaging in immoral activities is not 
sufficient. The evidence must show that the child is, or reasonably could be, directly 
negatively impacted. 


• Some psychologists do not answer this factor because they are not experts in “moral 
fitness” and believe this factor should only be answered by the Court. 


• Some psychologists answer this factor by addressing allegations about parent’s moral 
fitness, including: 
 Adultery. 
 Pornography. 
 Lying. 
 Illegal Activities, in general. 


 
(g) The mental and physical health of the parents.  


 
When a parent has a physical or medical disability, such disability should only be relevant if 
it affects that party’s ability to parent or co-parent. In that case, evidence regarding the 
following issues should be presented: 
• Use of medication that may impair the ability to parent (e.g., high doses of pain 


medication). 
• A handicap that impairs a parent’s ability to engage in regular child care skills and child 


safety interventions. 
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• A terminal illness that is progressive in the physical or mental deterioration of the parent. 
 
When a parent has a mental health disorder that affects the parent’s ability to parent the 
child, evidence regarding the following issues should be presented: 
• The parent’s consistent involvement in therapy.  
• Appropriate therapy is not focused on the limitations of the other parent but on the 


behavior and psychological functioning of the parent seeking treatment. 
• The parent’s compliance with the use of prescribed medication to obtain mental stability 


and maintain mental stability. 
• The potential for the disorder to cause physical danger to the child (e.g., substance abuse, 


psychotic disorders). 
• The potential for the disorder to cause psychological problems to the child (e.g., 


narcissistic, antisocial, or borderline disorders; delusional and psychotic disorders; mood 
disorders).  


• Personality characteristics that may interfere in a parent cooperatively co-parenting. 
• Personality characteristics that may assist in a parent cooperatively co-parenting. 
• The fit between the special physical and psychological needs of the child and the parent’s 


personality assets and deficits in meeting those needs.  
 
(h)The home, school, and community record of the child. 


 
This factor examines the child’s participation and success in each of these three 
environments:  home, school, and community. The presumption is that parents are ultimately 
responsible for their children’s behavior, performance, and success. They guide, reinforce, 
model, and instruct their children. Parents should encourage and support their children’s 
appropriate behavior. This encouragement and support, or the lack of such, can be reflected 
in evidence presented to the Court regarding the child’s home, school, and community life. 
Witnesses, such as neighbors, teachers, counselors, or religious authorities, may assist the 
Court by providing an understanding of the child in these various, areas.  
 Home 


• How does this child function in the home and neighborhood? Are they comfortable in 
their home? Do they know their neighbors? 


• Is he/she cherished at home? Regarded as an important human being? Does he/she 
feel that way? 


• How does the child interact with each parent? 
• Affectionate/Physically Distant? 
• Defiant/Cooperative? 
• Serious/Humorous? 
• Age-appropriate/regressive/pseudo-mature? 
• Does the child have outside contacts? 
• Look to the neighbors (as collaterals) to determine how the child is regarded. 
• Look to the neighbors to determine the supervision available to the child in the 


neighborhood. Recognize neighbors can be influenced. Are their perceptions first 
hand? 


• Check the child’s relationships with others in the neighborhood (both adults and 
children). 
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• Does the child have friends? Do they visit one another? Is he invited to their homes? 
Does he participate in neighborhood functions (block parties, etc.)? 


• A home visit by a Social Investigator or Guardian-ad-Litem (GAL). 
 School 


• How do the teachers and school peers perceive the child? 
• Does the child verbalize a liking or dislike for school? 
• Is there organization of backpack, signatures of parents when required, i.e., 


permission slips, homework, or tests? 
• Is there parent support for special assignments or projects? 
• Are daily homework assignments and larger projects adequately completed and on 


time? 
• Does the parent check the school website? 
• What clubs or organizations does the child belong to? 
• Number of absences? Significant tardiness? 
• Obtain report cards, achievement tests, and any school evaluations. 
• Do the parents participate in parent-child conferences? 
• Does the child have special educational needs? 
• What are the arrangements for transportation to and from school? 
• What happens after school? 
• Who does the child hang out with at school? 
• What type of friends does the child choose? 
• Is the child a leader? Follower? Loner? 
• How does the child interact with authority figures? 
• Have there been any discipline problems at school? 
• Is the child respectful of the property of others? 


 Community 
• Is the child engaged in activities in the community, i.e., through sports, clubs, 


hobbies, interests? 
• How does the child handle practices or rehearsals? 
• Is the child on time? (Is tardiness because of his/her behavior or related to 


organization problems of the parents?) 
• Does the child make effort or just show up? 
• Is the child a team player or aggressively independent? 
• Does the child give and repeatedly quit activities of follow through to the end? 
• Is the child cooperative or defiant of authority? 
• Does the child take the initiative and ask his/her parents to enroll him/her in different 


activities? 
• Does the child understand and care about his/her responsibility as a team member? 
• Is the child engaged in volunteer activities (especially for teens)?  
• Any behavior problems in the community or with neighbors? Or legal problems in the 


community? 
 
(i) The reasonable preference of the child, if the court deems the child to be of sufficient 


intelligence, understanding, and experience to express a preference. 
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The Court has tremendous discretion when deciding whether or not to consider the 
preferences of a child. Even when it is considered, the child’s preference should not be the 
deciding factor. Many Judges are reluctant to allow a child to testify in Court and prior 
permission from the Court must be obtained for a child to testify. Some jurisdictions have 
Administrative Orders restricting children from attending hearings or trials without prior 
order of the Court. Judges are concerned that a child may be improperly pressured to express 
a preference for one parent or another. If a Judge is willing to listen to a child, it is most often 
done in chambers. Consider the need to have a GAL or AAL. Other factors for the Court to 
consider are: 
 Whether the child is at an age or level of maturity where a preference should be given 


consideration. Look at the following: 
 Basis of the preference for a child in high school. 
 History of a parent-child relationship with the preferred parent.  
 Permissive v. authoritarian parenting style. Look at rules for the child.  


 Discipline and how it impacts on the preference. 
 Is there pathology in the relationship between either parent and the child? 
 Is there any evidence of an alignment or alienation of the non-preferred parent? 


 Does the preferred parent influence the child? 
 Is the child mimicking the preferred parent’s words? 
 Unusual tolerance of intolerance on the part of either parent.  
 Consider if child abuse is occurring or are allegations exaggerated? 


 
(j) The demonstrated knowledge, capacity, and disposition of each parent to be informed of the 


circumstances of the minor child, including, but not limited to, the child’s friends, teachers, 
medical care providers, daily activities, and favorite things. 
 
Again, this factor considers the “ability” and the “willingness” of a parent to be informed as 
to the child’s circumstances. evidence for this factor will often come from a Social 
Investigator or GAL asking each parent and the child about the child’s circumstances, 
favorites, activities, etc. and cross-checking the responses. If one suspects that a parent has 
“studied up” on the facts to impress the Court, evidence of past behavior will be required to 
show that the parent’s interest is recent, and only for litigation purposes. A parent whose 
involvement with the child has been longstanding will know this type of information: 
• What is your child’s daily schedule for each day of the week? 
• What are the child’s favorite: 


 Foods? 
 Television programs? 
 Books? 
 Games? 
 Friends? 
 Teachers? 
 Activities? 


• Who are the child’s current teachers? 
• What are the child’s personality strengths and weaknesses? 
• What are the child’s academic strengths and weaknesses? 
• What type of help and support does the parent provide to their child? 
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• What type of grades does the child obtain? 
• What is the child’s schedule for activities (times and days of the week)? 
• Who are the child’s coaches, dance teachers, den leaders, etc.? 
• Who is the child’s doctor/dentist? 
• Who takes to the doctor/dentist? 
• Who goes to the child’s activities/programs? 


 
(k) The demonstrated capacity and disposition of each parent to provide a consistent routine for 


the child, such as discipline, and daily schedules for homework meals, and bedtime. 
 
The use of the “demonstrated” in this factor emphasizes the need to provide the Court with 
specific evidence regarding established routines (or the lack of such routines).  
• Does the parent drag the child to events/activities that are primarily for the parent’s social 


life and fail to establish a routine and schedule that is best for the child? 
• Is the parent willing to sacrifice one’s own interests and habits for what is best for the 


child? 
• Obtain detail on discipline: 


 The behaviors that get the child in trouble. 
 The parent response. 
 The child’s reaction. 
 The effectiveness of the discipline. 
 What proactive disciplinary techniques are used? For example, positive 


reinforcement, behavior management systems, etc. 
 What behaviors are rewarded and what are the rewards? 


• Obtain detail on daily routine and schedules. 
 Cross check with the child. Is there a bedtime, established times, and routines for 


homework, bath, meals, play? 
 How are mornings and evenings, i.e., are they hectic or planned? 
 If there is a plan, is it followed? 


• Obtain detail on childcare when the parent is not present. 
• How often are homework, gym clothes, etc. forgotten at home? 
• Does the child have lunches packed or money for lunch? 


 
(l) The demonstrated capacity of each parent to communicate with and keep the other parent 


informed of issues and activities regarding the minor child, the willingness of each parent to 
adopt a unified front for all major issues when dealing with the child.  
 
They may not like each other, but they will have to deal with each other as co-parents for the 
rest of their lives. Email or other written communications help a client prove that he or she is 
doing his or her best to keep the other parent informed of important information regarding 
the child. Emails can be used against a party, because surprisingly, some parties seem 
oblivious to the fact that it is unwise to express their anger for the other party in writing. 
Emails filled with profanity-laced threats and vitriol may make the sender feel good at the 
time, but they provide the receiver with potent evidence of the sender’s lack of co-parenting 
skills.  
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• Observing how parents share information about the child is part of the insurance for the 
future. That is, the child will not be deprived of either parent and the child feels the 
support and interest of each parent. 
 This is frequently difficult to do when parents are angry. One or both parents may be 


jockeying for a favored position with the child or a favored position in litigation or a 
Social Investigation. 


 When a parent is genuinely interested in what is best for the child, they transcend 
their anger to do what is right for the child. This factor also relates to the capacity and 
disposition of a parent to commit to shared parenting and verbalized value of the 
other parent.  


• Are emails, voicemails, and text messages used to provide information from one parent to 
the other? Do these messages reflect hostility or cooperation? 


• Does a parent copy information to the other parent on information that comes home from 
school in a back pack (e.g., school events, test grades, teacher comments, assignments)? 


• Are birthday party invitations immediately copied and sent to the other parent, especially 
if the date of the party falls on the other parent’s time? 


• Does a parent schedule an activity on the other parent’s time without informing that 
parent, or worse, informs the child first without discussing it with the other parent? 


• Which parent provides written information on the names and phone numbers of 
babysitters, coaches, teachers, neighbors, friends, etc.? 


• Does a parent provide written schedules or website addresses of activities where 
available? 


• Are both parents on emergency contact forms and activity email lists? 
• If a child gets in trouble at school, or the police, is the other parent informed? 
• How are decisions reached on punishment, particularly if the child will be in the other 


parent’s home soon? 
• If a child obtains special recognition at school, is the other parent informed? 
• How are school projects that extend over one week, or between households divided and 


planned? 
• If one parent has special expertise in an area that will benefit the child, is that recognized 


and utilized or does parent competition get in the way of this benefit? 
• If the parents have Right of First Care, are they adhering to their rules or are they finding 


ways to get around the rule? 
(m) Evidence of domestic violence, sexual violence, child abuse, child abandonment, or child 


neglect, regardless of whether a prior or pending action relating to those issues has been 
brought.  


 
For this factor, pictures are truly worth a thousand words. Always photograph physical 
evidence of abuse, such as bruises or cuts. Hospital, doctor, and police reports are important 
evidence as well. It is important to remember that there are different types of domestic 
violence, which include physical, emotional, and verbal abuse. The attorney or the Social 
Investigator should: 
• Look for allegations that have been reported to the police and the Department of Children 


and Families (DCF) and obtain the records.  
• Look at petitions for injunctions against Domestic Violence and obtain transcripts of 


Hearings if available. 
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• Look at history of arrests and convictions. 
• Check family histories of each parent to determine whether the parents are protective of 


their children with relatives who may have arrests, convictions, or allegations brought 
against them. 


• Look for histories of mental illness and brain injury. 
• Determine the category of domestic violence: 


• Intimate Partner Violence: 
 Victims attacked more frequently and experience violence that is less likely to 


stop. 
 Violence is used in the attempt to dominate one’s partner and to exert general 


control over the relationship. 
 Domination that is manifested in the use of a wide range of power and control 


tactics. 
 Primarily initiated by males.  


• Situational Couple Violence: 
 Intimate partner violence occurs when specific conflict situations escalate to 


violence. 
 It is not embedded in a general pattern of power and control. 
 Initiated equally by males and females.  


• The link between Domestic Violence and child abuse is generally referring to intimate 
partner violence, not situational couple violence.  


 
(n)Evidence that either parent has knowingly provided false information to the court regarding 


any prior or pending action regarding domestic violence, sexual violence, child abuse, child 
abandonment, or neglect. 


 
We all know, or at least suspect, that some allegations of abuse or neglect have been 
fabricated or exaggerated to obtain an advantage in litigation. Suspicion is not sufficient. 
This factor requires a party to prove that a parent has “knowingly” provided false information 
regarding abuse. In other words, one must show that a parent has calculated to provide false 
information in an effort to set up the other parent. Proving that your client is NOT an abuser, 
like any attempt to prove a negative, can be problematic. Assistance may be found in patterns 
in the history of the accuser: 
• Mental health issues. 
• Unfounded allegations in previous relationships and marriages.  
• Repeated unfounded allegations during current litigation with collateral information 


indicating that the allegation could not have occurred.  
 


(o) The particular parenting task customarily performed by each parent and the division of 
parental responsibilities before the institution of litigation and during the pending litigation, 
including the extent to which parenting responsibilities were undertaken by third parties.  


 
The division of labor and responsibilities between the parents will inevitably change as the 
parties’ transition from a couple raising a child to single parents, but the historical 
perspective of this factor will help the Court determine how the parties themselves viewed 
their roles with their child. Knowing their history will assist the Court in developing a 
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Parenting Plan that provides continuity for the children. Some facts a party will want the 
Court to consider are: 
• Was one parent designated the stay-at-home parent and the other the bread winner? 


 Did the parents make the children’s extracurricular activities and social engagements 
the priority and put them ahead of their own activities? 


 Was it agreed upon by the parents that the stay-at-home parent was responsible for 
the majority of parenting responsibilities, such as preparing meals, household chores, 
children’s hygiene, scheduling appointments, and transporting the children to 
medical, dental, school, social, and sporting events? 


• If both parents worked, did parent responsibilities for the children get evenly divided 
between parents? 
 Did the family have a nanny who assisted with transportation? 
 Did a nanny take on the primary parenting responsibilities for both parents? 
 Did the family rely on extended family members to transport the children to 


appointments? 
• Did one or both parents attend important medical appointments (e.g., broken bone, 


decisions regarding surgery)? 
• Did one or both parents attend important psychological appointments (e.g., decisions 


regarding interventions for Attention-Deficit Disorder (ADD))? 
• Did one or both parents attend parent-teacher conferences? 
• Did one or both parents assist the children with homework? 
• Did one or both parents set consistent rules and use consistent discipline with the 


children? 
• Is one, both, or neither parent involved in the children’s religious education? 


 
(p) The demonstrated capacity and disposition of each parent to participate and be involved in 


the child’s school and extracurricular activities. 
 
If representing the working parent, the attorney will need to provide the Court with data 
showing a lack of participation by that parent is the result of the parent’s “inability” to 
participate due to work commitments, not due to lack of interest or “willingness” to 
participate. 


• The capacity, i.e., ability of the parent to transport children to social, school, and 
sporting activities would be related to his/her employment, personal social activities 
(e.g., tennis, golf, poker night), and other commitments (e.g., volunteer work, exercise 
routine).  


• The disposition, i.e., willingness of the parent to participate  
• If both parents were employed: 


 Did they share the transportation to extracurricular activities and social events 
(e.g., music lessons, sports, boy scouts, youth group)? 


 Did they both become familiar with their children’s friends and the parents of the 
friends? 


• If one parent was a stay-at-home parent and did the majority of transportation to 
extracurricular activities, did the working parent regularly: 
 Attend games, recitals, competitions, etc.? 
 Transport the child to birthday parties and play dates on weekends? 
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• Were one or both parents actively involved in his/her own social activities and sports 
to the extent that the children’s school and extracurricular activities were secondary? 


• How is the parent progressing in his/her learning curve of parenting? 
 
(q)The demonstrated capacity and disposition of each parent to maintain an environment for the 


children which is free from substance abuse. 
 
Periodic urine or hair analysis may be required to prove, or disprove, ongoing substance 
abuse, but absent current positive tests, historical evidence, including arrest records, DUIs, 
vehicle crashes, records from abuse rehabilitation facilities, and witnesses testifying as to 
substance abuse, will help the Judge determine whether the apparently clean and sober parent 
is, in fact, still at risk for substance abuse. Consider: 
• Capacity 


• If a parent is currently abusing or dependent on alcohol or illegal or legal drugs, the 
parent’s capacity to maintain an environment that is free from substance abuse is 
seriously compromised. 


• Is either parent a recovering alcoholic or drug abuser? 
• When was their last relapse? 
• What treatment have they participated? 
• Why did they choose that intervention? 
• Do they believe they can return to alcohol consumption? 


• Disposition 
• During their marriage, did the parents use illegal drugs recreationally? 
• If there are allegations of alcohol/drug abuse or dependence, what does random blood, 


hair, and urine testing show? 
• Does the parent currently attend AA or NA? 
• During the marriage has the parent had an unstable work history due to the use of 


alcohol or drugs? 
• During the marriage has the parent been charged with DUIs? 
• Has the parent been in high quality alcohol or drug treatment during the marriage or 


following the parents’ separation? 
  
(r) The capacity and disposition of each parent to protect the child from ongoing litigation as 


demonstrated by not discussing the litigation with the child, not sharing documents or 
electronic media related to the litigation with the child, and refraining from disparaging 
remarks about the other parent to the children.  


 
On a practical level, since neutral third-party witnesses are rarely available, proving that a 
parent discusses ongoing litigation with a child, or disparages the other parent in front of the 
child, can be difficult without bringing the child in to testify. A better alternative is to obtain 
an order appointing a Social Investigator or GAL to assist with determining whether a parent 
is engaging in this behavior from their investigation. 
• Research shows that conflict between parents significantly increases the likelihood of 


post-divorce maladjustment in children. 
• This statutory factor attempts to operationally define how parents can protect their 


children from conflict and safeguard their emotional well-being.  
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• The capacity to protect the child from ongoing litigation implies that the parent has the 
ability to protect the child from ongoing litigation. 


• The disposition to protect the child refers to the willingness of the parent to act on what 
that parent knows and understands. 


• Parents may demonstrate evidence of problems in either capacity or willingness, such as: 
 A parent that demeans or criticizes the other parent in front of the child. 
 A parent that gives inappropriate (or distorted) information about the other parent. 
 A parent that provides inappropriate (or distorted) information about the litigation, 


Judge, or attorneys. 
 Sharing legal documents with the child. 
 Verbal information and/or vocabulary from a child that is not age-appropriate. 
 Blaming the other parent for doing something or failing to do something.  
 …And innumerable other “creative” ways that a parent may conjure to find fault with 


the other parent. 
 


(s) The development stages and needs of the child and the demonstrated capacity and disposition 
of each parent to meet the child’s developmental needs. 
 
Child developmental includes their age, temperament, attachments, maturity, physical and 
emotional development, cognitive abilities, and social relationships.  
 
In addition to historical evidence, the Court should be made aware of the client’s attempts (or 
failures) to educate himself or herself as to the developmental needs of the child and how 
best to meet those needs. As an example, a parent may testify as to parenting books he or she 
has read, or parenting classes they may have attended.  
• When assessing this factor, consider child development and look for the following: 
• Do childcare arrangements take into account the child’s age and stage of development? 
• Look at stress and pressures on the child to determine whether expectations may be too 


high or inappropriate. 
• Look at overprotection, babying, excessive dependency. 
• Look at parentification, i.e., is the child the parent? Does the parent treat the child like an 


adult? 
• Look at permissiveness, overindulgence, i.e., what is the child allowed to do; where is he 


allowed to go? 
• How is the child dressed? 
• What type of supervision is provided? 
• What kind of accountability does the parent require? 
• Is the parent able to be flexible in their parenting when the child moves into a new stage 


of development and requires different rules, structure, and interventions? 
 


(t) Any other factor that is relevant to the determination of the specific parenting plan, including 
the timesharing schedule. 
 
• Consider other factors that are unique to this particular family: 


• Work demands and travel for work (shift work, part-time work, etc.). 
• Parents’ unusual habits. 
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• Extended family involvement. 
• Parents and new partner dynamics. 
• Criminal history. 
• Unstable finances and/or housing. 


 


II. RECENT CASE LAW ON TIMESHARING 


FIRST DISTRICT COURT OF APPEAL 


Majority Timesharing/Modification 
 


Griffin v. Griffin, 42 Fla. L. Weekly D2151b (Fla. 1st DCA 2017) 
 
Former wife initially had majority timesharing pursuant to the parties' parenting plan.  After 
several hearings in which the former wife was found in contempt for failing to abide by 
established timesharing schedule, the trial court admonished the former wife that her failure to 
abide by the schedule could lead to a change in the children's primary residence. The former 
husband filed a modification proceeding seeking majority timesharing, which the trial court 
ultimately granted.   
 
Former wife appealed claiming, inter alia, that the trial court erred by failing to set forth the 
steps the former wife would need to take to reestablish majority timesharing.  The First DCA 
certified conflict with the Second DCA and Fourth DCA on this issue.  The Second and Fourth 
DCAs have required that trial courts must set forth specific steps and requirements by which a 
parent can restore reduced timesharing and eliminate timesharing restrictions. (certifying conflict 
with Perez v. Fay, 160 So. 3d 459, 466-67 (Fla. 2d DCA 2015); Witt-Bahls v. Bahls, 193 So. 3d 
35, 38-39 (Fla. 4th DCA 2016)).  The First DCA, in Griffin, disagreed with the other districts, 
finding no statutory basis for "requiring trial courts to enumerate steps for dissatisfied parties to 
re-modify time-sharing schedules, alleviate time-sharing restrictions, or regain primary residence 
and majority time-sharing."  The First DCA reasoned that having trial courts create such specific 
steps would conflict with the statutory requirements for modifying parenting plans set forth in § 
61.13(3), Florida Statutes.  The Griffin court found "it isn't this court's place to undercut the 
statute by introducing a parallel, judicially created process or means by which dissatisfied 
parents can require courts to re-modify a parenting plan or time-sharing schedule."  The First 
DCA limits parties to the modification provisions of § 61.13 to modify timesharing. 


 
Evidence Supporting Timesharing Award; 61.13 Factors; Competent, Substantial Evidence 
 
Neville v. McKibben, 42 Fla. L. Weekly D2119a (Fla. 1st DCA 2017) 
 
Mother appealed final judgment establishing a 50/50 timesharing schedule.  In affirming the trial 
court's timesharing determination, the First DCA reasoned:   
 


There is no abuse of discretion where reasonable persons could 
differ as to the trial court's ruling. Canakaris v. Canakaris, 382 So. 
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2d 1197, 1203 (Fla. 1980). Additionally, there is no statutory 
requirement that a trial court engage in a discussion as to each of 
the factors of section 61.13, Florida Statutes. Miller v. Miller, 842 
So. 2d 168, 169 (Fla. 1st DCA 2003); Adair v. Adair, 720 So. 2d 
316, 317 (Fla. 4th DCA 1998). However, the trial court must find, 
at a minimum, that its custody determination is in the best interests 
of the child. Clark v. Clark, 825 So. 2d 1016, 1017 (Fla. 1st DCA 
2002). Although the final judgment did not include the magic 
words “best interests of the child,” a plain reading confirms the 
trial court tracked the factors of section 61.13 in its determination 
of timesharing and the address for school designation. As 
competent, substantial evidence exists to support the trial court's 
award of 50/50 timesharing and school address designation, it must 
be affirmed on appeal. 
 


Lukacs v. Ice, 42 Fla. L. Weekly D2088a (Fla. 1st DCA 2017) 
 
Trial court's final judgment awarded majority timesharing to mother and allowed mother to 
relocate to a nearby county.  The father appealed.  Regarding the trial court's timesharing 
decision, the First DCA found: 
 


On the merits, we review the final judgment for abuse of 
discretion, and accept the court's findings of fact if supported by 
competent, substantial evidence. Witt-Bahls v. Bahls, 193 So. 3d 
35, 38 (Fla. 4th DCA 2016); Raulerson v. Wright, 60 So. 3d 487, 
489 (Fla. 1st DCA 2011); Norris v. Heckerman, 972 So. 2d 1098, 
1099 (Fla. 1st DCA 2008); see Bainbridge v. Pratt, 68 So. 3d 310, 
311, 313 (Fla. 1st DCA 2011) (“[T]he trial court abused its 
discretion where there was no competent substantial evidence 
supporting that the ordered parenting plan was in the best interests 
of the minor child.”). “[A] discussion of the relevant factors can be 
helpful in determining whether the trial court's judgment is 
supported by competent, substantial evidence.” Bainbridge, 68 So. 
3d at 313. However, the court is not required to address each of the 
statutory factors when crafting a parenting plan, so long as the 
record supports the court's decisions. We find the judgment 
supported by competent, substantial evidence. Therefore, the trial 
court did not abuse its discretion, and we affirm. 


 
Pleading for Modification of Timesharing 


 
Korkmaz v. Korkmaz, 200 So. 3d 263 (Fla. 1st DCA 2016) 
 
The Former Husband filed a petition for modification of timesharing.  The trial court found the 
petition was "legally insufficient" because the Former Husband "failed to allege any facts arising 
after the entry of the final judgment that, if proven, would constitute a substantial change in 
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circumstances."  The appellate court affirmed, but took the opportunity to write an opinion to 
emphasize the importance of proper pleading in a petition for modification of time-sharing.  
 
A time-sharing determination can only be modified if there has been a "showing of a substantial, 
material, and unanticipated change in circumstances" and a finding "that the modification is in 
the best interests of the child." § 61.13(3), Fla. Stat. (2015). 
 
"Stated differently, a movant must show that (1) circumstances have substantially and materially 
changed since the original custody determination, (2) the change was not reasonably 
contemplated by the parties, and (3) the child's best interests justify changing custody." Reed v. 
Reed, 182 So. 3d 837, 840 (Fla. 4th DCA 2016). 
 
This test promotes the finality of the underlying time-sharing order and "reflects the general 
belief that stability is good for children." Sanchez v. Hernandez, 45 So. 3d 57, 61 (Fla. 4th DCA 
2010). It also establishes "a presumption in favor of the reasonableness of the original decree" 
and recognizes the res judicata effect of the final judgment.  
 
In accord with these principles, to state a cause of action in a petition for modification, the 
pleader must allege ultimate facts establishing an entitlement to modification, ultimate facts 
reflecting a substantial, material, and unanticipated change in circumstances. Consistent with 
this, if the petitioning parent fails to allege that the circumstances have materially and 
substantially changed since the original judgment, there is no legal basis to modify the time-
sharing order.  ("A modification order should be reversed if the noncustodial parent fails to 
allege the occurrence of a substantial and material change of circumstances, and the trial court 
fails to make a finding to that effect."); accord Clark v. Clark, 35 So. 3d 989, 991 (Fla. 5th DCA 
2010) (holding that the failure to plead and prove a substantial change of circumstances required 
reversal of the modification order). 
 
Equally important, "[d]emonstrating to the court that there has been a sufficient substantial 
change in circumstances places an 'extraordinary burden' on the party seeking to modify" the 
underlying judgment. Chamberlain v. Eisinger, 159 So. 3d 185, 189 (Fla. 4th DCA 2015).  


 
Parental Alienation as Basis for Modification of Timesharing 
 
Golden v. Bass, 194 So. 3d 1080 (Fla. 1st DCA 2016) 


In his petition, the Former Husband alleged that the Former Wife alienated him from his 
daughter and attempted to undermine his relationship with the child. In support of these 
conclusory statements, he detailed a multiplicity of communication and cooperation issues and 
referenced events that indicate a rancorous and hostile relationship between the parties. 
 
The appellate court recognized that parental alienation, if proven by competent, substantial 
evidence, can justify a post-dissolution request for a modification of a time-sharing designation 
in a final judgment.   
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This means that the parent requesting the modification must establish more than "an acrimonious 
relationship and a lack of effective communication in order to show a substantial change" of 
circumstances. In fact, even when one parent fails to keep the other parent apprised of a child's 
activities, this type of communication problem—in and of itself—is insufficient to establish a 
material change in circumstances for purposes of a modification order.  
 
The appellate court went on to note, that if the Former Husband’s allegations were true, they are 
insufficient to meet the "extraordinary burden" of constituting the type of substantial and 
material change that warrants the granting of a modification order. 
 
The appellate court ultimately ruled that the trial court erred in granting temporary change of 
custody when the petition was heard at hearing noticed for other matters, and temporary change 
remedy was not requested in any document pending before the court.  It is well settled that an 
order adjudicating issues not presented by the pleadings or noticed for hearing denies 
fundamental due process. 


 
 


SECOND DISTRICT COURT OF APPEAL 
 
Determination of Best Interest of Child at Time of Hearing 


Patel v. Patel, 42 Fla. L. Weekly D2009a (Fla. 2d DCA 2017) 


Trial court determined that modification was not in child's best interest at the time of the 
evidentiary hearing.  Second DCA affirmed the decision but remanded to the trial court to amend 
the language of the order.   


However, we remand with directions that the trial court strike the 
language of paragraph eleven following its finding that it is not in 
the minor child's best interests to modify the current timesharing 
and parental responsibility “at this time.” The trial court may 
neither determine the child's best interests prospectively, see Eisele 
v. Eisele, 91 So. 3d 873, 874-75 (Fla. 2d DCA 2012), nor delegate 
its statutory duties to a parent or expert, Grigsby v. Grigsby, 39 So. 
3d 453, 457 (Fla. 2d DCA 2010). Future motions to modify the 
final judgment with regard to timesharing are governed by the 
statutory requirements to establish a “substantial, material, and 
unanticipated change in circumstances” since entry of the final 
judgment -- which has been met in this case -- and that 
“modification is in the best interests of the child.” See § 61.13(3), 
Fla. Stat. (2016); see also Howell v. Howell, 207 So. 2d 507, 511-
12 (Fla. 2d DCA 1968) (discussing the law of the case doctrine). 
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Error for Trial Court to Delegate Decision-Making Authority on Timesharing 


Munoz v. Munoz, 210 So. 3d 227 (Fla. 2d DCA 2017) 


Trial court's order established a three-phase timesharing scheduled to reintegrate former husband 
into the parties' daughters' lives, and the order vested the decision-making authority in a therapist 
as to timing for the former husband's progression into the next timesharing phase.  The order 
further gave the former wife sole discretion to choose and replace the therapist at any time.  Each 
of these instances of granting discretion to third parties to determine timesharing matters were an 
improper delegation of the court's authority.  The Second DCA additionally found reversible 
error based on the trial court's order which failed to resolve whether former husband would ever 
be entitled to overnight unrestricted timesharing with his minor children or when the third phase 
of the timesharing schedule would be completed.  


The Second DCA quoted Grigsby v. Grigsby, 39 So. 3d 453, 456-57 (Fla. 2d DCA 2010): 


Essentially, the court must give the parent the key to reconnecting 
with his or her children. An order that does not set forth the 
specific steps a parent must take to reestablish time-sharing, thus 
depriving the parent of that key, is deficient because it prevents the 
parent from knowing what is expected and prevents any successor 
judge from monitoring the parent's progress. 
... 


“Moreover, it is the trial court's responsibility to ensure that an 
appropriate relationship is maintained between a parent and his or 
her children, and that responsibility cannot be abdicated to any 
parent or expert.” (quoting McAllister v. Shaver, 633 So. 2d 494, 
496 (Fla. 5th DCA 1994)). 


Findings for Timesharing Award 


Cranney v. Cranney, 206 So. 3d 162 (Fla. 2d DCA 2016) 


Where the appellate court did not have the benefit of a trial transcript, the Second DCA affirmed 
the trial court's decision to award 75% timesharing to the mother and 25% of timesharing with 
the father, where the order was sufficient on its face. 


In the order on appeal, the trial court detailed all of the factors 
listed in section 61.13(3), Florida Statutes (2015), that pertain to 
the best interests of the children. In relation to some of those 
factors, the trial court found that: (1) the mother had been fulfilling 
most of the parental responsibilities since the birth of the children; 
(2) the minor children had lived most of their lives with the mother 
and had settled into a new community with her; (3) the father and 
the mother lived a substantial distance apart thereby making a 
50/50 timesharing schedule detrimental to the best interests of the 
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children; (4) the father had “not yet performed parenting tasks 
proportional to his time sharing”; and (5) while the mother had 
affirmatively demonstrated her capacity and disposition to be 
involved in the children's school and extracurricular activities, the 
father had failed to do so on a routine basis.  


Without a transcript, the Second DCA was not able to assess the father's argument that the trial 
court abused its discretion in restricting his timesharing by giving too much weight to the father's 
inappropriate communications with the mother where the trial court made no findings that the 
children were affected by or even aware of the communications.  Footnote 3 in Cranney notes 
"The trial court found that during the dissolution proceedings the father was 'openly hostile . . . 
towards the mother' and that his communications with the mother were vulgar, threatening, and 
disparaging and were 'wholly detrimental to the best interests of the children.' The trial court 
stated it gave 'substantial weight to the Father's inappropriate and hateful communications with 
the Mother.'” 


Due Process Required for Order Affecting Timesharing; GAL Report for Timesharing 
Determination 


Bahl v. Bahl, 41 Fla. L. Weekly D2727b (Fla. 2d DCA 2016) 


Parties entered into a temporary mediated agreement giving the father majority timesharing with 
the parties' son, which agreement the trial court adopted.  The parties also agreed to the 
appointment of a GAL to investigate domestic violence allegations between the parties and to 
evaluate best interests of the child.  The GAL filed her report, and the same day, the mother filed 
an emergency motion for change in temporary timesharing based on the GAL's findings in the 
report.  The mother's motion alleged that the GAL's report “outline[d] ongoing parental 
alienation perpetrated” by the father towards the mother and that the father's actions, as observed 
by the GAL, were “terribly detrimental to the child's well-being and may be causing the child 
irreparable harm.” 


The trial court granted the mother's emergency motion on an ex parte basis, awarded the mother 
majority timesharing, limited the father's timesharing to one hour of supervised visitation every 
other weekend, and prohibited phone contact between father and child.   


Relying on §§61.518(1) and 61.503(3), Fla. Stats., the Second DCA found that the father was 
entitled to notice and an opportunity to be heard before the court entered an order affecting the 
custody of the child or the father's visitation.  This case did not fall into one the exceptions to due 
process where an emergency exists because "a child is threatened with physical harm or is about 
to be improperly removed from the state."  (quoting Smith v. Crider, 932 So. 2d 393, 398 (Fla. 
2d DCA 2006)). 


The father also raised issue with the fact that the trial court relied upon an unsworn GAL report, 
considering an ex parte order providing a temporary modification of custody requires sworn 
evidence to support the relief requested.  (citing Smith, 932 So. 2d at 399 n.4). Based on the 
Second DCA's interpretation of § 61.403(5), Fla. Stat., the Court ruled the father should have 
been given the opportunity to address the GAL's findings at a hearing.  “The parent in a change 
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of custody case must be allowed an opportunity to rebut the conclusions of the report and to 
cross-examine the preparer.” (quoting Leinenbach v. Leinenbach, 634 So. 2d 252, 253 (Fla. 2d 
DCA 1994)).  


Lastly, the Second DCA reversed the trial court's order for granting relief not requested by the 
mother's pleadings, in ordering a restriction on the father's phone communication with the child, 
which restriction was not sought in the motion. 


Best Interests Consideration Required 


D.M.J. v. A.J.T., 190 So. 3d 1129 (Fla. 2d DCA 2016)  


The parties’ paternity agreement established a weekly rotating time-sharing schedule.  Mother 
filed a petition to modify alleging that the Father moved approximately 25 miles away from 
where he resided at the time of the paternity judgment. She claimed this move and the extra 
miles she was required to drive warranted a change in circumstances.  The trial court modified 
the Mother’s overnights to 305, compared to the prior 183.  The appellate court reversed and 
remanded, since the trial court failed to consider the statutory best interests of the child. 


Timesharing Schedule Required 


Slaton v. Slaton, 195 So. 3d 1192 (Fla. 2d DCA 2016) 


While the children were with the Father, the Mother was arrested for aggravated battery with a 
weapon on her paramour, and the paramour was arrested for battery on the Mother as well. These 
arrests brought to light the fact that there had been prior domestic violence between the Mother 
and her paramour, who had lived off and on with the Mother and the children, and that the 
children had witnessed some of this domestic violence.  Trial court entered an order that 
temporarily transferred primary residential custody of the two children to the Father.  Mother 
appealed.  Appellate court affirmed the court's order to the extent that it gave temporary primary 
residential custody of the parties' children to the Father. However, because the trial court’s order 
did not provide the Mother with any guidance as to the steps she must take if she wishes to 
reestablish primary residential custody and because the order did not include a timesharing 
schedule, it was remanded for further proceedings.   


T.J. v. C.W.P. III, 189 So. 3d 226 (Fla. 2d DCA 2016) 


Trial court erred when timesharing schedule in final judgment differed from the trial court’s oral 
pronouncement. 
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THIRD DISTRICT COURT OF APPEAL 
 


Tzynder v. Edelsburg, 184 So. 3d 583 (Fla. 3d DCA 2016)  
 
Appeal from a modification of timesharing.  The final judgment modifies Father’s timesharing 
with the minor child by restricting contact to one time per week, and requires that all contact 
with and access to the minor child be in a supervised setting. However, the final judgment fails 
to identify what steps the Father must take in order to reestablish unsupervised timesharing. On 
remand, the trial court was required to amend the final judgment to identify the necessary steps 
which the Father must take in order to reestablish unsupervised timesharing with the parties' 
minor child.   


 
FOURTH DISTRICT COURT OF APPEAL 


 
Supervised Timesharing 
 
Whissell v. Whissell, 42 Fla. L. Weekly D1533a (Fla. 4th DCA 2017) 
Trial court's finding that child having unsupervised timesharing with former husband was 
contrary to child's best interest was supported by competent substantial evidence; however, part 
of the judgment required reversal because the trial court did not set forth specific steps for former 
husband to alleviate the restriction on timesharing.  “'This applies to both the prevention of 
timesharing altogether and to restrictions.' Id. While the trial court need not 'set out every minute 
detail of the steps to reestablish unsupervised timesharing,' the parent must leave the courtroom 
'knowing that if [they] satisfactorily accomplish relatively specific tasks, [they] will be able to 
reestablish unsupervised timesharing.'” (quoting Witt-Bahls v. Bahls, 193 So. 3d 35, 38-39 (Fla. 
4th DCA 2016)). 


Interpretation of Timesharing Agreement 
 
Turk v. Turk, 189 So. 3d 359 (Fla. 4th DCA 2016) 
 
Father appealed order finding him in contempt of court for not complying with the parties’ 
timesharing agreement.  In the agreement, under a section titled "Winter Break," it states that 
"Mother shall have the children during the time where a caregiver is needed if she is not 
working," and the regular schedule will be in place otherwise. The children had the day off from 
school on October 16, 2014, a day on which the father was otherwise scheduled to have the 
children. Although the father previously indicated to the mother in an e-mail that he would drop 
off the children with her that day, he apparently changed his mind and stayed with the children 
on October 16th. 
 
The mother then filed a motion for contempt alleging that the father knowingly and intentionally 
withheld the children from her on October 16, 2014 in violation of the “Winter Break” section of 
the agreement. The trial court granted her motion and issued the contempt order.  On appeal, the 
father argues that the timesharing provision at issue did not apply to the date in question because 
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a reasonable interpretation of "Winter Break" does not include one single day in October on 
which the children had no school. 
 
The appellate court agreed with the father's interpretation of the agreement, and since a person 
cannot be held in contempt for failure to comply with something that a judicial order does not 
say, the contempt order was reversed. 


Substantial Change in Circumstances; Best Interests Determination Required 
 
Reed v. Reed, 182 So. 3d 837 (Fla. 4th DCA 2016) 


The Former Wife in a divorce case timely appealed an order granting the Former Husband’s 
supplemental petition for modification of time-sharing. The trial court found that there had been 
a substantial change in circumstances since the execution of the agreement setting time-sharing 
in the final dissolution judgment, as the father had stabilized his life and wanted more time with 
his child. This is insufficient to constitute a substantial change in circumstances. Also, the court 
determined that a change would be in the best interests of the child without any evidence to 
support the best interest factors. Appellate court reversed the modification order.  


 
Supervised/Suspended Timesharing 
 
Moore v. Yahr, 192 So. 3d 544 (Fla. 4th DCA 2016) 


Order requiring supervised timesharing remanded as order failed to provide the specific steps 
required for party to reestablish unsupervised contact.  Court cannot make supervised 
timesharing dependent on the party paying costs of supervision. The expenses of supervised 
visitation are part of the parties' childrearing expenses that must be addressed as part of the 
parties' child support obligations. 


Witt-Bahls v. Bahls, 193 So. 3d 35 (Fla. 4th DCA 2016) 


Trial court’s order of supervised timesharing with no steps to achieve unsupervised timesharing 
reversed.  Court’s attitude that he was going to see what Mother was going to do about the 
Court’s concerns and the Court stating it was not coming up with a magical answer was not 
appropriate.  The trial court is not obligated to set out every minute detail of the steps to 
reestablish unsupervised timesharing, but the requirement is for the parent to walk out of the 
courtroom knowing that if they satisfactorily accomplish relatively specific tasks, they will be 
able to reestablish unsupervised timesharing. Absent such benchmarks being identified by the 
trial court, the 'temporary' nature of the suspension of the parent’s timesharing will become 
illusory.  (Disagreed with by Dukes v. Griffin, 42 Fla. L. Weekly D2151 (Fla. 1st DCA 2017)). 
 
Forssell v. Forssell, 188 So. 3d 880 (Fla. 4th DCA 2016) 


The Father appealed a nonfinal order granting the Mother’s verified emergency motion to 
suspend indefinitely the Father’s time-sharing with the parties' minor children.  Appellate court 
affirmed the temporary suspension of timesharing; but ruled the trial court abused its discretion 
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in failing to set forth the steps the Father must take to re-establish timesharing with the minor 
children.   


 
FIFTH DISTRICT COURT OF APPEAL 


Failure to Comply with Court-Ordered Timesharing 


Carson v. Carson, 42 Fla. L. Weekly D2020b (Fla. 5th DCA 2017) 


Former husband moved for trial court to hold former wife in indirect civil contempt for her 
repeated, willful failure to comply with the court-ordered timesharing schedule by refusing to 
allow former husband to have the children on his weekends.  Trial court ordered make-up 
timesharing for the former husband and for former husband and former wife to complete an 
eight-week cooperative parenting and divorce program together.  The former husband appealed 
the order since there was no finding of his non-compliance with a court order.  The Fifth DCA 
reversed the course requirement as to the former husband, because the trial court lacked authority 
to order him to attend the course based on Section 61.13(4)(c), Florida Statutes (2016), and 
affirmed the order as applied to the former wife's obligation to complete the appropriate 
parenting and divorce courses. 


Make-Up Timesharing/Grandparents' Timesharing 


Downs v. Ledoux-Nottingham, 219 So. 3d 244 (Fla. 5th DCA 2017) 


Colorado order awarded grandparents visitation with minor children.  The Florida trial court 
enforced the Colorado order under Full Faith and Credit Cause of the U.S. Constitution and the 
UCCJEA; however, the trial court denied the grandparents' motion for make-up timesharing as a 
matter of law, finding § 61.13., Fla. Stat. (2013) to be inapplicable to non-parents, as it only 
explicitly authorizes make-up timesharing for parents.  The trial court found there was no 
authority authorizing the aware of make-up timesharing to non-parents.  In a prior appeal 
[Ledoux-Nottingham v. Downs, 163 So. 3d 560 (Fla. 5th DCA 2015)], the Florida Supreme Court 
had stated that the Colorado grandparent visitation order was entered in compliance with the 
PKPA, was accordingly subject to the commands of the Full Faith and Credit Clause, and the 
grandparents are entitled to enforce their visitation rights in Florida.   


The Fifth DCA analyzed Florida Statutes related to remedies for improperly refused timesharing 
and held: 


The remedy provided in the Florida Statutes due to a party's refusal 
to honor timesharing rights is make-up timesharing to the 
nonoffending party under section 61.13(4)(c). See § 61.13(4)(c), 
Fla. Stat. (2013) (stating a court shall award make-up timesharing 
where the refusal is “without proper cause”). In this sense, make-
up visitation “square[s] the loss of past visitation rights.” Morales 
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v. Morales, 915 So. 2d 247, 249 n.1 (Fla. 5th DCA 2005). 
Furthermore, section 61.526, titled “Duty to enforce,” authorizes 
the award of “any remedy” to enforce another state's child custody 
determination. § 61.526, Fla. Stat. (2013). We construe these 
provisions together, and conclude that the grandparents are entitled 
to pursue the remedy of make-up visitation. As a result, we reverse 
and remand this matter to the trial court for determination of the 
issue of make-up visitation. The trial court must determine whether 
it would be in the children's best interest for the grandparents to 
receive make-up visitation and if so, order timesharing in a manner 
fitting the best interests of the children. See Cheek v. Hesik, 73 So. 
3d 340 (Fla. 1st DCA 2011). 


Best Interest Finding and Method for Reestablishment of Timesharing Required 


Gonzalez v. Hewitt, 211 So. 3d 1147 (Fla. 5th DCA 2017) 


Trial court erroneously entered default final judgment of paternity without an evidentiary hearing 
regarding allegations of excusable neglect, and additionally erred in failing to make appropriate 
findings regarding the best interest of the child pursuant to section 61.13(3), Florida Statutes 
(2016), and by failing to include an explanation of the method by which mother could establish 
timesharing with the child. 


Modification of Timesharing Requires Notice 


Barsis v. Barsis, 209 So. 3d 654 (Fla. 5th DCA 2017) 


Where former husband's motion only requested that trial court designate a specific location 
where the parties would exchange the children for timesharing, the trial court violated the former 
wife's due process rights when it awarded the former husband sole timesharing of the parties' 
children and limited the former wife's contact with children to "as allowed" by the former 
husband.  “A court violates due process when it ‘modifies visitation, changes primary residence, 
or alters child support when the notice of hearing does not include this issue.'” Golden v. Bass, 
194 So. 3d 1080, 1082 (Fla. 1st DCA 2016) (quoting Moody v. Moody, 721 So. 2d 731, 734 (Fla. 
1st DCA 1998)). 


Best Interests Determination 


J.N.S. v. A.M.A., 194 So. 3d 559 (Fla. 5th DCA 2016)  


Mother appealed a final judgment of paternity ordering equal timesharing and joint decision 
making responsibility.  The Mother argued that the trial court erred in determining the best 
interests of the children and considering the Father’s past domestic violence issues.  The trial 
court found the Mother did not always fulfill her duty to facilitate the relationship between 
Father and the children. Prior to the filing of the paternity action, the parties had worked out an 
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informal time-sharing arrangement. Despite the agreement and subsequent court order, the trial 
court found that, "Mother has clearly discouraged the establishment and maintenance of a 
relationship between the children and Father." The final judgment found Mother resisted 
allowing Father to participate in making decisions for the parties' children. Text messages 
entered into evidence also showed a reticence on Mother's part to involve Father in the raising of 
the children, although Mother justified her reticence by pointing to Father's history of domestic 
violence and mental health issues. Given these opposing findings and inadequate appellate 
record (Mother failed to obtain trial transcript), the appellate court could not find that the trial 
court abused its discretion in determining that equal time-sharing is in the best interests of the 
children.  


Best Interests - Timesharing Restrictions 
 
Palmer v. Palmer, 199 So. 3d 919 (Fla. 5th DCA 2016) 


Parties agreed in prior orders not to expose minor child to dogs due to allergies.  The Husband 
violated order and exposed child to his girlfriend’s dogs and put the child’s health at risk. Trial 
court awarded 50/50 timesharing, but did not restrict the child’s exposure to dogs.  The appellate 
court held the trial court abused its discretion by not to restricting the allergic child's exposure to 
dogs.   The dogs were one cause among several for the child's allergies, and every physician 
involved opined that the child should avoid canine exposure as much as possible.  Therefore, it 
was not in the minor child’s best interest to be around dogs. The case was remanded for entry of 
an order appropriately limiting the youngest child's exposure to dogs.  
 
Magdziak v. Sullivan, 185 So. 3d 1292 (Fla. 5th DCA 2016)   


Judgment reversed because parenting plan did not comply with all the requirements of section 
61.13(2)(b), Florida Statutes. 
 
 


MISCELLANEOUS CASES ON TIMESHARING PRIOR TO 2016 
 
Munroe v. Olibrice, 83 So. 3d 985 (Fla. 4th DCA 2012).   
In order to establish a timesharing schedule, the court must first create (or approve) a parenting 
plan, which will then incorporate a timesharing schedule within it.  The court held that, without a 
parenting plan, it is “required to reverse” an order establishing a timesharing schedule.  See § 
61.13(3), Fla. Stat. (2015).   
 
Wade v. Hirschman, 903 So. 2d 928 (Fla. 2005).   
The court established a two-part test that is to be applied in all cases involving modification of 
all custody agreements or decrees.  The party moving for modification must show both that:  1) 
the circumstances have substantially and materially changed since the custody determination, 
and 2) the child’s best interests justify the change.   
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Schwieterman v. Schwieterman, 114 So. 3d 984 (Fla. 5th DCA 2012).  
 
There is no presumption in Florida requiring that time-sharing should be 50/50, rather the time-
sharing schedule must “be in accordance with the best interest of the child.”  A trial court’s time-
sharing schedule “must be affirmed if there is competent substantial evidence to support that 
decision.”  Abuse of discretion exists only where, based on evidence presented to trial court, no 
reasonable person would take the view adopted by trial court.  
 
 


III. RELOCATION 
FLORIDA STATUTE ON RELOCATION 61.13001 


A Psychologist’s Perspective 
 


RELOCATION FACTORS CONSIDERED: The psychological literature has identified factors 
to consider in relocation cases. An evaluative model is specifically identified by Austin and 
Gould1 and later coined as the Relocation Risk Assessment Model2. The relocation risk 
assessment model describes a research-based and hierarchal model to help Social Investigators, 
GALs, and attorneys assemble factors relevant to predicting the degree of risk for potential harm 
to the child associated with relocation, or the other alternative decisions. These factors include: 
age of child, geographic distance, degree of involvement by the non-relocating parent, degree of 
interparental conflict, including history of domestic violence, individual resources of the child, 
degree of psychological stability of the relocating parent, and ability of the relocating parent to 
support the relationship between the child and the other parent. These factors were considered in 
these materials.  
 
Regarding the factors under Chapter 61.13001, the following information may be of assistance to 
the court and attorneys in reaching the decision in their cases: 
 
a. The nature, quality, extent of involvement, and duration of the child’s relationship with the 


parent or other person proposing to relocate with the child and with the non-relocating 
parent, other persons, siblings, half-siblings, and other significant persons in the child’s life.  
 
This factor requires an analysis of both families and their extended families. This analysis 
also needs to look at the recentness of those relationships as often parents, during litigation, 
reestablish family relationships for additional support or for litigation purposes. Exploring 
their relationships historically becomes important. The quality of multiple relationships needs 
to be weighed.  
 
It is helpful to: 
 


• Look at biological sibling relationships, their ages, and closeness. 
• Half-siblings and step-siblings. What is their relationship, age difference, historical 


and recent relationship? 
• Stepparents. Has either parent remarried? What is the stepparent’s involvement in the 


relationship with this child? 







35


• Where do extended family members live, what is their history of contact, and their 
current relationships? 


 
b. The age and developmental stage of the child, the needs of the child, and the likely impact the 


relocation will have on the child’s physical, educational, and emotional development, taking 
into consideration any special needs of the child.  
 
The psychological literature provides a guide for understanding the impact of relocation on 
children of various ages. Very young children are more susceptible to adjustment difficulties 
than older children, although older adolescents may resist relocation due to social, academic, 
or extracurricular activity commitments. An analysis of this factor should include the verbal 
skills of the child, the intellectual abilities, and their maturity. Verbal skills are necessary to 
maintain strong attachments. Other factors to consider: 
 


• Community advantages for both the relocation and non-relocation communities. 
• Educational environments, including class size and an analysis of public and private 


education available.  
• Does the child have special educational needs; are they an average student, or are they 


in gifted classes? 
• If a child has special needs, how are those special needs met in their current 


community as opposed to their proposed community. Are there additional 
enhancements or services available in the new location? 


• Is the child in therapy? What is the extent of the therapeutic relationship and the 
impact of the loss of that relationship? Can those services be substituted in the new 
community? 


• Consider cultural and ethnic diversity of both communities. 
 
An analysis of the overall adjustment of the child, including a discussion of attachment and 
resiliency (temperament), are essential in understanding how a move will impact a child both 
in the short-term and long term. 


 
c. The feasibility of preserving the relationship between the non-relocating parent or other 


person and the child through substitute arrangements that take into consideration the 
logistics of contact, access, and timesharing, as well as the financial circumstances of the 
parties; whether those factors are sufficient to foster a continuing meaningful relationship 
between the child and the non-relocating parent or other person; and the likelihood of 
compliance with the substitute arrangements by the relocating parent or other person once 
he or she is out of the jurisdiction of the court.  


 
This factor requires a close look at the relationship the child has with both parents. An 
analysis of the marital involvement and post marital contact are important to craft a long-
distance Parenting Plan that provides for the maintenance of the relationship and attachment. 
Areas to address are: 


• Consistency of contact provided for in the Parenting Plan. 
• The need for contact based on the developmental needs of the child. 
• Is the relocating parent fostering contact consistent with the current Parenting Plan? 
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• Is there flexibility when it is requested? Will the proposed schedule continue to 
facilitate the non-relocating parent’s relationship with the child? 


 
An analysis of the relocating parent’s prior facilitative role is based in part on the 
psychological stability of the relocating parent. This is a potential risk factor when either 
parent’s coping skills are impaired and there is the presence of a psychological issue. In those 
cases, the parent’s ability to manage the stressors associated with a relocation may be 
compromised, thereby reducing their availability to assist their child with relocation 
adjustment issues. 
 
Financial issues play a role in the likelihood of compliance with substitute arrangements by 
the non-relocating parent. An analysis of their employment and financial status is necessary. 
Financial security and stability are protective factors for the parent-child relationship.  
 
A parent may be excluded from the critical input needed at different developmental stages of 
a child’s life.  
 
The more children a family has, the more complex managing each of the children’s needs 
becomes for a family, especially if the non-relocating parent has been an active parent.  


 
d. The child’s preference, taking into consideration the age and maturity of the child.  
 


The reasonable preference of the child discussion can also be found under 61.13 Factors, 
suggesting there is judicial discretion in deciding whether or not to consider a child’s 
preference. Particularly for older children, considering an investigation by a Guardian ad 
Litem or Social Investigation may be necessary in order to understand a child’s stated 
preference and the basis for that preference. Older children may be influenced by immediate, 
self-focused needs rather than being able to focus on the larger picture. Some parents agree 
that older adolescents should not leave high school and make alternative arrangements. The 
new environment may better meet the needs of a particularly creative or unusual child. Some 
children are too young to verbalize a preference. In those cases, addressing a child’s 
attachments provides the courts information. Understanding the child’s developmental age, 
maturity, and underlying influences assists with understanding children’s statements under 
this factor.  
 
Recognizing a child who has developed poor coping skills, is not well-adjusted, and shows 
more anxiety or distress based on their parent’s conflict creates a general risk for that child. 
A child may be lagging behind socially and academically. These types of children tend to 
experience more distress when traveling and leaving behind their familiar environment. 


 
e. Whether relocation will enhance the general quality of life for both the parent or other 


person seeking relocation and the child, including, but not limited to, financial or emotional 
benefits or educational opportunities.  
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Most non-relocating parents will experience the same general quality of life, even if their 
children relocate, with the exception if relocation places a financial burden on them to travel. 
General quality of life might include a review of the following for both parents: 
 


• Family support. 
• Additional financial resources. 
• Educational opportunities. 
• Employment opportunities. 
• Lifestyle changes. 
• Remarriage and desire to be with new spouse and/or the new spouse will be with their 


biological children. 
• Being close to adult children. 


 
Financial resources under this factor require some analysis to assist the court in 
understanding the overall financial impact the relocation, both positively and negatively, will 
have on this family. 
 
Will there be a loss of social capital? Social capital is defined as the psychological, 
emotional, and social contributions that are provided to the child by parents, siblings, 
extended families, peers, and also by organizations and groups. 
 
Some researchers describe the risks and reward as the trickledown effect. For example, one 
would assess the indirect benefits to the child separately from the direct benefits of the 
moving parent. 


 
f. The reasons each parent or other person is seeking or opposing the relocation.  


 
Relocation can be sought as a way that one parent can interfere with the other parent’s 
relationship and/or access to a child. These individuals are often categorized as restrictive 
gatekeeping parents. It is important to do a gatekeeping analysis to address the reason for 
relocation. Other factors to address include: 
 


• Information in a Prenuptial Agreement regarding a relocation. 
• The presence of a multigenerational family environment in another community. 


 
The non-relocating parent often contests a relocation as it substantially limits their contact 
with their children and changes the quality of interactions they might have. An analysis of 
their commitment to timesharing prior to the relocation is important. A child could be 
subjected to long car rides after relocating. A child might develop a lack of desire to make 
the trip frequently. Relocating delegates the non-relocating parent to a role as the “fun 
parent.” Relocation could minimize the open flow of information and ease of the child’s 
transitions. This should address: 
 


• Was the non-relocating parent seeing their child during their parenting time? 
• Were they using substitute caregivers? 
• What is the amount of travel required for work? Is the travel for pleasure? 
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• Do they have a routine for their child? 
• Do they participate in the child’s education? 
• Do they do homework? 
• Do they attend parent-teacher meetings? 
• Have they attended award ceremonies? 
• Do they participate in the child’s extracurricular activities? 
• Do they participate in the child’s medical/dental/counseling appointments? 


 
g. The current employment and economic circumstances of each parent or other person and 


whether the proposed relocation is necessary to improve the economic circumstances of the 
parent or other person seeking relocation of the child.  


 
Parent career opportunities should be addressed for both parents. The relocating parent may 
have enhanced educational/employment opportunities. Addressing the career of the non-
relocating parent should address their finances, but also whether the parent has the 
opportunity with their career to relocate.  
 


• Is their career based in Florida without opportunity for relocation? 
• Are they considering changing careers or relocation with their career? 
• What are their working hours? 
• How much vacation time is available to travel? 
• If substitute timesharing is provided, will the child end up in camp and/or daycare? 
• Was relocation considered prior to the separation/divorce? 


 
It is important to determine if the decision to relocate is an attempt to punish or seek revenge 
against another parent, or rather is it consistent with the quality of life the relocating parent is 
seeking.  
 
A financial analysis is necessary to adequately address this factor. The financial security 
and/or financial distress of both parents need to be addressed. Does either parent have: 
 


• Prior foreclosures. 
• Poor credit history. 
• Financial support from third parties. 
• Financial support from family members. 


 
h. That the relocation is sought in good faith and the extent to which the objecting parent has 


fulfilled his or her financial obligations to the parent or other person seeking relocation, 
including child support, spousal support, and marital property and marital debt obligations.  
Good faith is related to motivation. Motivation can be positive, whereas the relationship with 
the non-relocating parent can be sustained or a negative, when the quality of the relationship 
will be deliberately minimized. Often, there was a historical breadwinning parent.  
 


• Has the parent seeking employment sought employment in their current community? 
• Has the divorce caused a stay-at-home parent to seek employment opportunities?  
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• Where has the parent applied; have they had call back interviews; have they been 
offered a position; what is the salary of those offered positions? 


• Does the relocating parent need to seek employment or are their financial 
circumstances secure? 


 
Collecting data regarding the reasons for the relocation and comparing the reasons to the 
evidence often defines the motive for the relocation. Will there be improvement, whether 
emotionally, socially or financially? Establish whether the motive is in good or bad faith, 
including the presence of underlying vindictiveness. 
 


i. The career and other opportunities available to the objecting parent or other person if the 
relocation occurs.  


 
Should the court allow relocation, does the left behind parent also have the option of 
relocating?  
 


• Has the left behind parent considered relocating to the proposed location?  
• Can the non-relocating parent work from anywhere? 


 
An analysis of employment opportunities in the new location is a benefit to the court. If the 
parent relocating has a job offer, analysis of that job offer would include: 
 


• Enhanced career opportunities. 
• Hours available to parent. 
• Availability of childcare and the costs. 
• A comparison of the cost of living in both communities. 
• The cost of relocation. 


 
j. A history of substance abuse or domestic violence as defined in s. 741.28 or which meets the 


criteria of s. 39.806(1)(d) by either parent, including a consideration of the severity of such 
conduct and the failure or success of any attempts at rehabilitation.  


 
Factors M and Q in 61.13 (3) are addressed as a consideration for timesharing. Repeating 
with specificity substance abuse and Domestic Violence indicates the importance of both 
parents being stable physically and psychologically, and the recognition that impairment in 
these two areas has a direct impact on a child’s best interest. For relocation, distancing a 
child from a domestically violent parent may have benefits which includes the relief often of 
being caught in the middle. Leaving behind a substance abusing parent can provide a child 
with more predictability, consistency, and stability. However, the opposite could be true. 
Relocating a child with a substance abusing parent and leaving behind the more stable parent 
will likely destabilize the child. The same is true if a child is primarily influenced by a parent 
who perpetrates Domestic Violence. There is a link between Domestic Violence and abuse of 
children. The child may have less visibility in the community after relocating and be more 
isolated with an abusive parent. Child physical, sexual, and emotional abuse can be addressed 
under this factor. 
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k. Any other factor affecting the best interest of the child or as set forth in s. 61.13.  
 


Attorneys addressing relocation should provide a thorough review of 61.13 factors and other 
issues unique to this family. The courts often need information about the practicalities of 
relocation which can be provided under this factor. That includes: 
 


• The amount of travel between the two homes including transportation to the airport, 
wait time, length of air travel, or length of car travel. Is transportation readily 
available? What are the costs of airline tickets, and what is the cost of transportation 
to the airport? 


• Distance is a risk factor because of the obstacles in fostering a continuing, meaningful 
relationship between children and both parents. Has air travel been a part of the 
child’s life; how do the children deal with air travel; is a parent committed to traveling 
with the child, or is there an expectation the child will travel alone? 


 
Relocation is one of the most complex issues that courts, attorneys, Guardian ad Litem, and 
social investigators encounter. Several organizations assist mental health practitioners by 
providing model standards. Understanding the psychological literature regarding relocation is 
important. Recognizing there are often competing interests, constitutional rights, and practical 
challenges on how to craft a workable long-distance parenting plan are all present. 
  
 


IV. FLORIDA STATUTE § 61.13001 
 
 As of October 1, 2006, Section 61.13001, Florida Statutes, entitled “Parental Relocation 
With A Child,” became effective.  This statute contains the specificity that was lacking in the 
prior statute. The statute is intended to define, clarify and facilitate the relocation process. 
 
 Section 61.13001, Florida Statutes was amended in 2008 and again in 2009.  The 
highlights are as follows: 
 
 A. A “Relocation,” as defined in §61.13001(1)(e), is “a change in the location of the 
principal residence of a parent or other person from his or her principal place of residence at the 
time of the last order establishing or modifying time-sharing, or at the time of filing the pending 
action to establish or modify time-sharing. The change of location must be at least 50 miles from 
that residence, and for at least 60 consecutive days not including a temporary absence from the 
principal residence for purposes of vacation, education, or the provision of health care for the 
child.” (emphasis added).  
 
 B. If the parties are in agreement as to a relocation, they can enter into a written 
agreement that reflects their consent, defines the time-sharing rights for the nonrelocating party, 
and, if necessary, any transportation arrangements.  If there is an existing action, judgment, or 
decree regarding the child’s time-sharing, the parties shall seek ratification of the agreement by 
court order, without a hearing, unless timely requested. See §61.13001(2).  
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 C. If there is no written agreement, the parent seeking relocation shall notify the 
other parent and every other person entitled to access to, or time-sharing with, the child by 
serving a Petition to Relocate, which shall be signed under oath and contain specific information 
regarding the proposed relocation, including a description of the location of the intended new 
residence (state, city and address, if known), the mailing address and home telephone number of 
the intended new residence (if known), the date of the intended move or proposed relocation, the 
specific reasons for the proposed relocation, including proof of any written job offer, if that is 
one of the reasons, and a proposal for the revised post-relocation schedule of time-sharing, 
including transportation arrangements. 
   
 In addition, the Petition must include, in ALL CAPITAL LETTERS, a statement advising 
that a Response objecting to the proposed relocation must be filed and served within 20 days 
after service of the Petition, failing which the relocation will be permitted without further notice 
or a hearing, unless it is not in the best interests of the child.  
 
 If an action is pending, service of process may be according to court rule. Otherwise, it 
shall be according to chapters 48 and 49 or via certified mail, restricted delivery, return receipt 
requested. See §61.13001(3)(b). 
 
 The person seeking to relocate is under a continuing duty to provide current and updated 
required information when it becomes known. See § 61.13001(3)(c). 
 
 If a timely Response objecting to the relocation is not filed, it shall be presumed that the 
relocation is in the best interest of the child and the relocation shall be allowed.  Absent good 
cause, the Court shall enter an Order specifying that the Order is entered as a result of the failure 
to respond to the Petition and adopting the time-sharing schedule and transportation 
arrangements contained in the Petition to Relocate, without need for a hearing.   If a timely 
Response is filed, the parent or other person may not relocate, and must proceed to a temporary 
hearing or trial and obtain court permission to relocate. See § 61.13001(3)(e). 
 
 Relocating without complying with § 61.13001(3) subjects the party in violation to 
contempt and other proceedings to compel the return of the child and may be taken into account 
by the court in any initial or post-judgment action seeking a determination or modification of the 
parenting plan or the access or time-sharing schedule as: 
 


• A factor in making a determination regarding the relocation of a child. 
• A factor in determining whether the parenting plan or the access or time-sharing 


 schedule should be modified. 
• A basis for ordering the temporary or permanent return of the child. 
• Sufficient cause to order the parent or other person seeking to relocate the child to  pay 


reasonable expenses and attorney's fees incurred by the party objecting to the 
 relocation.  


• Sufficient cause for the award of reasonable attorney's fees and costs, including  interim 
travel expenses incident to access or time-sharing or securing the return of  the child. 
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 D. If a party is entitled to prevent disclosure of location information under any public 
records exemption, the court may modify the disclosure requirements of this section.  See § 
61.13001(4). 
 
 E. Responsive Answer/Objection shall be verified and served within 20 days after 
service of the Petition. It shall include the specific factual basis supporting the reasons for 
seeking a prohibition of the relocation, including a statement of the amount of participation and 
involvement the objecting party currently has or has had in the life of the child. See § 
61.13001(5). 
 
 F. The Court may grant a temporary order restraining the relocation of a child or 
ordering the return of a child, or other appropriate remedial relief, if:  
 


• The Petition to Relocate does not comply with the statute; 
• The child has been relocated without a written agreement of the parties or without 


court approval; or  
• From an examination of the evidence presented at the preliminary hearing that there 


is a likelihood that upon final hearing the court will not approve the relocation of the 
child. 


 
 The court may grant a temporary order permitting the relocation of the child pending 
final hearing if the court finds:  
 


• That the Petition to Relocate was properly filed and is otherwise in compliance with 
subsection (3); and 


• From the evidence presented at the preliminary hearing, there is a likelihood that 
upon final hearing the court will approve the relocation (such findings must be 
supported by the same factual basis as would be necessary to support permitting of 
relocation in a final judgment). See § 61.13001(6)(b). 


 
 In reaching its final decision, the court may not give any weight to a temporary relocation 
resulting from the issuance of a temporary order authorizing a party to relocate or move a child 
before final judgment is rendered. See § 61.13001(6)(c). 
 
 If a temporary relocation is permitted, the court may require the relocating party to 
provide reasonable security, financial or otherwise, and guarantee that the court-ordered contact 
with the child will not be interrupted or interfered with by the relocating party.   See § 
61.13001(6)(d). 
 
 G. There shall be no presumption in favor of, or against, a request to relocate when 
the move will materially affect the current schedule of contact, access, and time-sharing with the 
nonrelocating parent or other person.  In reaching its decision regarding a proposed temporary or 
permanent relocation, pursuant to Section 61.13001(7), Florida Statutes the court shall evaluate 
all of the following factors: 
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(a) The nature, quality, extent of involvement and duration of the child’s 
relationship with the parent proposing relocation, the nonrelocating parent, 
other persons, siblings, half-siblings and other significant persons in the 
child’s life. 


(b) The age and developmental stage of the child, needs of the child, and likely 
impact of the relocation on the child’s physical, educational, and emotional 
development, considering any special needs. 


(c) The feasibility of preserving the relationship with the nonrelocating party 
through substitute arrangements that take into account the logistics of contact, 
access, time-sharing, and the financial circumstances of the parties; whether 
those factors are sufficient to foster a continuing meaningful relationship 
between the child and the nonrelocating party; and the likelihood of 
compliance by the relocating parent. 


(d) The child’s preference, considering the age and maturity of the child. 


(e) Whether the relocation will enhance the general quality of life for both the 
relocating parent and the child including, but not limited to, financial or 
emotional benefits or educational opportunities. 


(f) The reasons for seeking or opposing the relocation. 


(g) The current employment and economic circumstances of each parent and 
whether the proposed relocation is necessary to improve the economic 
circumstances of the party seeking relocation. 


(h) That the relocation is sought in good faith and the extent to which the 
objecting parent has fulfilled his or her financial obligations to the other parent 
including child support, spousal support, and marital property and marital debt 
obligations. 


(i) The career and other opportunities available to the objecting party if the 
relocation occurs.  


(j) A history of substance abuse or domestic violence, including the severity of 
such conduct and the failure or success of any attempts at rehabilitation. 


(k) Any other factor affecting the best interest of the child or as set forth in section 
61.13, Florida Statutes. 


 
 H. The party seeking to relocate has the burden of proving by a preponderance of the 
evidence that the relocation is in the best interest of the child.  If that burden is met, the burden 
shifts to the nonrelocating party to show by a preponderance of the evidence that the proposed 
relocation is not in the best interest of the child. See § 61.13001(8). 
 
 I. If relocation is permitted, the Court may, in its discretion, order contact with the 
nonrelocating parent, including access, time-sharing, telephone, internet, webcam, and other 
arrangements sufficient to ensure that the child has frequent, continuing, and meaningful contact 
with the nonrelocating party, if financially affordable and in the best interest of the child.  If 
applicable, the court shall specify how the transportation costs will be allocated and may adjust 







44


child support, considering the costs of transportation and the respective net incomes of the 
parents. See § 61.13001(9)(a)-(b). 
 
 J. An evidentiary hearing or nonjury trial on a pleading seeking temporary or 
permanent relief filed pursuant to this section shall be accorded priority on the court’s calendar.  
See § 61.13001(10). The hearing on a motion for temporary relocation must occur no later than 
30 days after it is filed. If relocation sought is by way of petition, and a notice to set the matter 
for a non-jury trial is filed, absent good cause, the nonjury trial must occur no later than 90 days 
after the notice is filed. 
 
 K. Applicability:  To orders entered before October 1, 2009, if the existing order 
defining custody, primary residence, the parenting plan, time-sharing, or access to or with the 
child does not expressly govern the relocation of the child; to an order, whether temporary or 
permanent, regarding the parenting plan, custody, primary residence, time-sharing, or access to 
the child entered on or after October 1, 2009; to any relocation or proposed relocation, whether 
permanent or temporary, of a child during any proceeding pending on October 1, 2009, wherein 
the parenting plan, custody, primary residence, time-sharing, or access to the child is an issue.  
 
 L. To the extent that a provision of this section conflicts with an order existing on 
October 1, 2009, this section does not apply to the terms of that order which expressly govern 
relocation of the child or a change in the principal residence address of a parent or other person. 
See §61.13001(11)(a)-(b). 
 
 


V. SIGNIFICANT RELOCATION CASES 
 
 A. Which parent is required to file a Petition for Relocation?   
 


• When Chapter 61 was amended in 2008, the legislature moved away from 
terms such as “primary residential parent” and “nonresidential parent” and shifted such 
terminology to “time-sharing parent.” Accordingly, the relocation statute now excludes 
any reference to primary residential parent, and simply refers to “parent” or “any other 
person entitled to access to or time-sharing with the child.” Therefore, any parent or 
person entitled to time-sharing with a child is required to file a Petition for Relocation. 
Brooks v. Brooks, 164 So. 3d 162 (Fla. 2d DCA 2015); see §61.13001(1)(d), Fla. Stat. 
(defining “parent” as “any person…who is entitled to access to or time-sharing with the 
child”).  


 
• The relocation statute is inapplicable when the order provides for a change 


in the child’s residence rather than a change in either parents’ principal place of residence. 
Krift v. Obenour, 152 So. 3d 645 (Fla. 4th DCA 2014). For example, in the Krift case, the 
mother and father lived more than 50 miles apart at the time of the final hearing of 
dissolution of marriage. The parents contested the time-sharing of the minor child.  The 
trial court ordered a rotating time-sharing schedule until the child commences 
kindergarten, and thereafter the time-sharing shall be the “model time-sharing schedule.” 
The Fourth District Court of Appeal held that the relocation statute does not apply, and 
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further there was no error of a prospective relocation, as neither parent sought to move 
from his or her principal place of residence, rather the trial court merely ordered a 
different time-sharing schedule for the child to commence upon the child entering 
kindergarten.   


 
B.  Under what circumstances must you file a Petition for Relocation?  


 
• Pursuant to section 61.13001(1)(e), Florida Statutes, included in the 


definition for “relocation” is the requirement that the change of location be at least 50 
miles, and for at least 60 consecutive days. In determining the distance for a relocation, 
the proper method of measurement is a straight line or “as the crow flies.”   


 
• Pursuant to section 61.13001(1)(e), Florida Statutes, a “relocation” means 


a change in the location of the principal residence of a parent from his/her principal place 
of residence at the time of the last order establishing or modifying time-sharing, or at the 
time of filing the pending action to establish or modify time-sharing. Therefore, a parent’s 
relocation with a child prior to the other parent’s commencement of a dissolution of 
marriage or paternity action does not trigger section 61.13001, Florida Statutes 
“relocation.” Rolison v. Rolison, 144 So. 3d 610 (Fla. 1st DCA 2014). 


 
C. Factors for the Court’s Consideration and the Shifting Burden of Proof. 


 
• Under section 61.13001(7), Florida Statutes in reaching its decision 


regarding a proposed relocation, the court is required to evaluate a number of delineated 
factors. Further, section 61.13001(8) provides that the party wishing to relocate has the 
burden of proving by a preponderance of the evidence that the relocation is in the best 
interest of the child. If that burden of proof is met, the burden shifts to the nonrelocating 
parent to show by a preponderance of the evidence that the proposed relocation is not in 
the best interest of the child.   


 
• In addition to the above factors and burden of proof, in cases where the 


final judgment and/or settlement agreement contains a prohibition against the relocation 
of the child, the party wishing to relocate must also show a change of circumstances in 
order to justify the relocation. Guizzardi v. Guizzardi, 89 So. 3d 967 (Fla. 3d DCA 2012); 
Moore v. McIntosh, 128 So. 3d 985 (Fla. 1st DCA 2014). 


 
 


VI. NOTABLE RELOCATION CASE LAW WITHIN EACH COURT 
 


SUPREME COURT  
 


Arthur v. Arthur, 54 So. 3d 454 (Fla. 2010) 
 
In a dissolution of marriage action, the trial court granted shared parental responsibility, 
designated the wife as the primary residential parent, and authorized the wife to permanently 
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relocate with the parties' minor child (who was 16 months old at the time of trial) to Michigan 
after the child reached the age of three. The husband appealed. 
 
A best interests determination in relocation actions must be made at the time of the final hearing 
and must be supported by competent, substantial evidence.  A trial court is “not equipped with a 
crystal ball that enables it to prophetically determine whether future relocation is in the best 
interests of a child.” Specifically, the trial court is unable to predict whether a change in any of 
the statutory factors will occur, and therefore, the proper review of a petition for relocation with 
a child entails a best interests determination at the time of the final hearing, i.e. a “present-based” 
analysis. The wife is permitted to file a petition for relocation in the future.  


 
 


FIRST DISTRICT COURT OF APPEAL 
 


Hoyt v. Chalker, 42 Fla. L. Weekly D2212 (Fla. 1st DCA 2017)  
 
During the marriage, the family of five lived in Hawaii and the parties divorced in Hawaii.  The 
divorce decree provided that the couple’s two sons would live with the husband but spend half of 
the summers and alternative major holidays with the wife; opinion does not state timesharing for 
the parties’ daughter.  The husband and sons moved to Marianna, Florida and the wife moved to 
Virginia with their daughter.  The Hawaiian judgment was domesticated in Florida.  The wife 
filed for relocation of the sons alleging it was in their best interest to move to Virginia, claiming 
the husband’s neglect of the boys, relapse of one of the son’s medical condition, husband’s 
refusal to provide the other son medication, better schools in Virginia and boys indicated they 
would prefer life in Virginia.  An expert testified that the children were well cared for in Florida, 
and relocation would harm their relationship with their father.  The trial court concluded 
relocation was not in the boys’ best interest based on the expert testimony and also concluding 
that the boys would benefit from stability Marianna provided.  The First DCA found that the trial 
court considered appropriate factors in evaluating best interests and detailed findings were 
supported by competent, substantial evidence.  In affirming the trial court’s decision, the First 
DCA pointed out “As in many other cases, reasonable judges might have ruled differently, but 
our task is only to determine whether the trial court acted outside of the broad discretion the law 
gives it. See Miller v. Miller, 842 So. 2d 168, 169 (Fla. 1st DCA 2003).” 


Horn v. Horn, 42 Fla. L. Weekly D175a (Fla. 1st DCA 2017)  
 
Trial court's judgment made findings about the prospective benefit of relocation should former 
husband relocate with the minor child to any other location in the continental United States, 
including the paternal grandmother's residence in Virginia.  The judgment permitted the former 
husband's future relocation without approval from the former wife or further court order.  The 
First DCA held that the trial court's order violated the seminal Florida Supreme Court case of 
Arthur v. Arthur, 54 So. 3d 454, 459 (Fla. 2010), which requires a best interests determination as 
of the time of final hearing and to be supported by competent substantial evidence.  The First 
DCA instructed the trial court to vacate the relocation paragraph of the final judgment. 
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Rolison v. Rolison, 144 So. 3d 610 (Fla. 1st DCA 2014)  
 
The Appellate Court affirmed the trial court order finding that the Relocation Statute did not 
apply.  In this case, the wife moved with the two minor children from Florida to Fort Valley, 
Georgia, in January 2014, prior to the husband’s dissolution of marriage filing on February 21, 
2014. The Court applied the plain meaning of the statute within the definition of the word 
“relocation” – the Relocation Statute applies where a parent’s principal place of residence 
changes at the time of the last order establishing or modifying time-sharing or at the time of 
filing the pending action.  See §61.13001(1)(e), Fla. Stat. (2013). Section 61.13(2)(a), Florida 
Statutes provides the Court with the authority to approve a parenting plan even if the child is not 
physically present in Florida at the time of filing, if it appears that the primary purpose of the 
child’s removal was to avoid the Court’s approval of a parenting plan. The Court may also 
approve a parenting plan that is in the child’s best interests. 


Moore v. McIntosh, 128 So. 3d 985 (Fla. 1st DCA 2014) 
 
The Mother and Father’s relocation to different cities within the county so that each of them 
resided 20 miles from child’s school, by itself, did not constitute a substantial change in 
circumstances warranting modification of a custody agreement. The agreement incorporated into 
the divorce decree expressly contemplated the possibility of the parties’ relocation. The 
agreement specifically provided that it was anticipated that the parties shall continue to reside in 
close proximity to one another (i.e. in the same school district), and both parents were still in the 
same school district. 
 
Wing v. Wing, 129 So. 3d 1116 (Fla. 1st DCA 2014) 
 
The former wife was required to comply with Florida’s Relocation Statute even though the 
former husband had prior knowledge of former wife’s desire to relocate with the minor children 
to her native country of Italy. 
 
Milton v. Milton, 113 So. 3d 1040 (Fla. 1st DCA 2013) 
 
The court held there is nothing that requires a trial court to hold a person in contempt and order 
make-up time-sharing for willful violation of a time-sharing agreement between the parties 
where there was a temporary injunction that had been dissolved and the slate was clean. The trial 
court was bound to make a best interests determination and take evidence regarding a new time-
sharing arrangement. Courts of appeal review determinations regarding parental relocation with a 
minor child for an abuse of discretion; however, the question of whether the trial court properly 
applied the relocation statute is as a matter of law reviewed de novo. As for wife’s relocation to 
New York, wife should have followed the statutory mandates of §61.13001, Fla. Stat. and could 
be subject to contempt and other proceedings to compel return of the child. Additionally, the 
court may grant other relief including restraining relocation or ordering the child’s return. See 
§61.13001(3)(e), 6(a), Fla. Stat. 
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Ogilvie v. Ogilvie, 954 So. 2d 698 (Fla. 1st DCA 2007) 
 
Modification of a custody award, originally established pursuant to a New York decree and 
subsequently domesticated in Florida, was reversed and remanded where the father failed to 
prove a substantial and material change of circumstances.  The fact that the parties and their 
children relocated to Florida subsequent to the entry of the New York decree was alone 
insufficient.  “‘[C]ourts have routinely held that relocation alone is not a substantial change in 
circumstances to support a modification of custody.’” (quoting Shafter v. Shafter, 898 So. 2d 
1053, 1055-56 (Fla. 4th DCA 2005)). 
 
Sanchez v. Sanchez, 958 So. 2d 1054 (Fla. 1st DCA 2007) 
 
An Order permitting the father to relocate with the parties’ minor children was reversed where 
the court failed to address the statutory factors set forth in section 61.13001(7), Florida Statutes 
(2007). “On remand, the trial court should expeditiously consider and address the statutory 
factors to determine whether relocation should be permitted.” 
 
Monasmith v. Monasmith, 954 So. 2d 1271 (Fla. 1st DCA 2007) 
 
An Order permitting the former wife to temporarily relocate out of state with the parties’ minor 
children during dissolution proceedings was affirmed on appeal. The former husband’s argument 
regarding section 61.13001, Florida Statutes (2006) was not preserved for review on appeal 
because the former husband did not mention such section or its procedural requirements during 
the trial proceedings nor in his motion seeking a stay. 
 
Conners v. Mullins, 27 So. 3d 199 (Fla. 1st DCA 2010) 
 
The trial court dissolved the parties' marriage and ordered the mother to return to Florida with 
the parties’ child. In reaching this conclusion, the trial court based its reasoning on “how it would 
have ruled on the issue of relocation had it been faced with the issue prior to appellant’s move.” 
The First District Court of Appeal held that the trial court applied the incorrect legal standard 
because the mother had already moved to New York (while pregnant with the parties’ child) 
before the father petitioned the court for relief.  Accordingly, the relocation statute does not 
apply and any ruling regarding where the child shall reside must be based on the best interest of 
the child standard.  
 
Raulerson v. Wright, 60 So. 3d 487 (Fla. 1st DCA 2011) 
 
The father appealed the decision of the Circuit Court, which granted the mother temporary 
permission to relocate with the parties' minor child and denied the father's request to enjoin such 
relocation.  
 
After the mother verbally notified the father of her intent to relocate with the parties' minor child 
“a day or two” before a March 9, 2010, child support modification proceeding, the father filed an 
emergency motion to enjoin such relocation on March 15, 2010. On March 19, 2010, the mother 
hand-delivered to the father an unsworn “Notice of Intent to Relocate with Child,” and moved 
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from Perry, Florida, to Ponte Vedra, Florida, the following day. In this case, the trial court erred 
in determining that the mother's hand-delivery to the father of her “Notice of Intent to Relocate 
with Child” was sufficient to satisfy the requirements of section 61.13001(3), Florida Statutes. 
The mother did not file any form of documentation with the court, despite the statute's explicit 
directive to file a sworn petition. The First District held that, because the mother did not file any 
form of documentation with the court, as required by law, she should not have been granted 
permission to relocate with child.  (Conflict certified by Brooks v. Brooks, 164 So. 3d 162 (Fla. 
2d DCA 2015)). 
 
Norris v. Heckerman, 972 So. 2d 1098 (Fla. 1st DCA 2008) 
 
Subsequent to the dissolution of marriage, the mother sought relocation to another state with her 
three minor children and her new husband. The father sought emergency relief denying the 
relocation and the Circuit Court granted mother's request to relocate. The father appealed. 
 
The parties were married in 1996, had three children and divorced in Georgia in 2005. The 
former wife remarried and was living in Jacksonville, Florida, with her husband and the three 
children, when the former husband moved there in 2006 and began exercising weekly visitation 
with the children. When the former wife decided to move to Chicago, Illinois, with the children 
and her husband, the former husband sought emergency relief denying the relocation. 
 
The trial court did not make certain critical findings regarding several of the statutory factors, 
due to the parties' failure to present evidence on such factors. Therefore, based upon the limited 
evidence before it, the trial court properly exercised its discretion in granting the mother's request 
to relocate with the children. 
 
 


SECOND DISTRICT COURT OF APPEAL 
 
Alinat v. Curtis, 86 So. 3d 552 (Fla. 2d DCA 2012) 
 
The former wife was laid off from the Florida Fish and Wildlife Conservation due to budget 
concerns, and requested relocation with the minor children to Australia, where she accepted a 
position at the Griffith University for a period of three years. The trial court entered a temporary 
relocation order, which permitted the former wife’s relocation to Australia for three years and 
ordering that a final hearing on a permanent relocation would be held at the expiration of the 
three-year period. The appellate court held that the relocation statute does not contemplate a 
temporary relocation of a three-year period and that such an order would result in a substantial 
delay in holding a final hearing and rendering a final order. Section 61.13001, Florida Statutes 
provides that temporary orders are preliminary orders and that a final hearing must occur within 
90 days of a notice of non-jury trial. 
 
A.L.G. v. J.F.D., 85 So. 3d 527 (Fla.  2d DCA 2012) 
 
The mother relocated to California after a temporary relocation order was entered permitting 
relocation with the two-year-old minor child. The father remained in Florida and the temporary 
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order established a rotating time-sharing schedule whereby the child would spend 6 weeks with 
the mother in California followed by three weeks with the father in Florida. Neither party was 
happy with this schedule. At the final hearing the court ordered a rotating schedule of 6 weeks to 
each party. The appellate court held that there was sufficient evidence that transporting the minor 
child across the country was not in the child’s best interests, and that it was in the child’s best 
interests to spend most of his time with the mother.  
 
A.F. v. R.F.B., 100 So. 3d 71 (Fla. 2d DCA 2011) 
 
The Parental Relocation statute, section 61.13001, Florida Statutes did not apply as the father 
already resided in Pennsylvania when the petitions were filed. The court held that the father is 
not changing his own residence, but seeking to change the child’s principal residence.  Until 
September 30, 2009, a month before the mother filed her petition, section 61.13001(1)(e), 
Florida Statutes defined relocation as a change in the location of the child’s principal residence. 
The legislature amended the definition of “relocation” to a change in the location of a parent’s 
principal residence, effective October 1, 2009. 
 
Matias v. Matias, 948 So. 2d 1021 (Fla. 2d DCA 2007) 
 
A provision in the Final Judgment of Dissolution of Marriage, which prohibited both parents 
from relocating the residence of their children, was stricken because neither party requested such 
restrictions, the restrictions were not supported by the evidence, and both parties already resided 
outside of the restrictions (the husband lived in Naples with the parties’ son and the wife lived in 
Tampa with the parties’ daughter).  The Court stated: “Both parties have acknowledged that the 
judgment will now be controlled by the provisions of section 61.13001, Florida Statutes (2006).” 
 
Fredman v. Fredman, 960 So. 2d 52 (Fla. 2d DCA 2007) 
 
The trial court’s Order denying former wife’s request to relocate with the parties’ children to 
Texas was affirmed on appeal. The trial court determined that while such a move may benefit the 
former wife and her new husband, there was no showing that the move would improve the lives 
of the children. This case was decided pursuant to section 61.13(2)(d), Florida Statutes (2005) 
(which has since been replaced by the current relocation statute - §61.10001, Fla. Stat.). The 
Second District held the relocation statute to be constitutional, finding that it does not violate 
either parent’s right to privacy or right to travel. 
 
Cecemski v. Cecemski, 954 So. 2d 1227 (Fla. 2d DCA 2007) 
 
The Court’s Order granting the wife’s request for relocation and permitting the wife to relocate 
with the parties’ daughter from Marco Island, Florida to Louisiana, was an abuse of discretion, 
because the trial court’s conclusion that the move was in the child’s best interests was not 
supported by competent substantial evidence.  This case was decided pursuant to section 
61.13(2)(d), Florida Statutes (2005), which was in effect at the time of trial and when the 
decision was rendered. 
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Tillotson v. Tillotson, 32 So. 3d 191 (Fla. 2d DCA 2010) 
 
The former wife, appealed the trial court's order denying her request to relocate with the parties' 
children and temporarily granting the former husband's request for the same. The Second District 
reversed the trial court's order as it applies to the parties' son because he was no longer a minor 
child at the time of the relocation hearing.  
 
A trial court's order regarding relocation is reviewed on appeal under an abuse of discretion 
standard. However, the Court was unable to determine whether the Order was supported by 
substantial competent evidence because the record did not contain a transcript from the 
relocation hearing. Therefore, the Order must be upheld to the extent that it is not erroneous as a 
matter of law.  The trial court erred as a matter of law in entering the order of relocation as to the 
parties' son, who was no longer a minor child at the time of the hearing. Accordingly, the Court 
reversed the order temporarily granting the former husband’s request to relocate as it applied to 
the parties’ son, and the Court affirmed on all other grounds. 


 
Coyle v. Coyle, 8 So. 3d 1271 (Fla. 2d DCA 2009) 
 
The former husband filed a Petition for Dissolution of Marriage. The Circuit Court awarded 
primary residential custody to the former wife and granted her request to relocate. The former 
husband appealed. 
 
Approximately one year after the parties were married, the former husband filed a petition for 
dissolution of marriage. Both the former husband and the former wife sought primary residential 
custody of their two-year-old child and the former wife requested that she be allowed to relocate 
to New York. In considering the former wife's request to relocate with child, the trial court was 
required to determine whether substitute arrangements would be sufficient to foster a continuing 
meaningful relationship between the former husband and the parties' child. The trial court was 
also required to consider the best interests of the child, not whether relocation would improve the 
quality of former wife's life. Reversed and remanded. 
 
Zepeda v. Zepeda, 32 So. 3d 679 (Fla. 2d DCA 2010) 
 
The Circuit Court entered order permitting the mother to relocate with parties’ child during the 
pendency of the dissolution of marriage proceedings and awarded temporary child support to the 
mother. The father appealed. 
 
In contemplation of the mother’s move, the parties discussed time-sharing, and the mother 
prepared a schedule that provided almost equal time for each parent, taking into account their 
work schedules, college football games that they and their extended families have traditionally 
attended, and tribal events. However, this schedule was only feasible until the child started 
school. The Second District did not hold that it was improper to allow the mother to submit the 
schedule as a time-sharing proposal. However, it was error for the court to base its relocation 
decision on a finding that the parties had agreed to the schedule when, in fact, they had not. For 
this reason, the Second District reversed the order approving the temporary relocation and 
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remanded for consideration of the issue in light of the factors prescribed in section 61.13001(7), 
Florida Statutes. 
 
A.V. v. M.G., 993 So. 2d 1140 (Fla.  2d DCA 2008) 
 
The father filed a Petition for Determination of Paternity requesting that he be designated the 
primary residential parent after the mother moved across the country. The Circuit Court entered a 
judgment designating the mother as the primary residential parent, but imposed a residential 
restriction upon her. The mother appealed. 
 
The trial court's decision to grant the mother primary residential responsibility over the children 
but require her to live in Sarasota for the duration of the children's minority is not supported by 
competent, substantial evidence. Consequently, the Court reversed the Final Judgment to the 
extent that it adjudicated the issue of primary residential responsibility for the children but 
required the Mother to exercise her parental responsibility in Sarasota. 
 
On remand, the trial court was directed revisit the issue of whether to require the children to 
reside in Sarasota. The Court noted that this is not a relocation case in the strict sense because 
there was no court order in place when the Mother left Sarasota and moved to the Seattle area 
with the children. Nevertheless, the trial court must consider the relocation factors enumerated in 
section 61.13001(7), Florida Statutes as part of its evaluation of “all factors affecting the welfare 
and interests of the child” as required by section 61.13(3). 
 
Vazquez v. Vazquez-Robelledo, 150 So. 3d 855 (Fla. 2d DCA 2014) 
 
The husband, who had majority time-sharing with the parties’ two children, filed a petition for 
temporary relocation with the children when he received military orders assigning him to 
Virginia while in the middle of dissolution of marriage proceedings. The trial court granted the 
temporary relocation and awarded the wife monthly supervised overnight time-sharing (to be 
supervised by the wife’s mother). The trial court also ordered the husband to pay $500 monthly 
toward his share of counseling expenses for the wife and children. On appeal, the trial court 
reversed the award of overnight time-sharing and the $500 monthly payment requirement. 
§61.13001(6)(d) authorizes a court to require the parent relocating to provide reasonable security 
and guarantee that the court-ordered contact would not be interrupted. Although the trial court’s 
order refers to a “security deposit” it specifies that the $500 payment is for counseling expenses, 
not security. Regardless of whether the court mischaracterized the monthly payment as a security 
deposit, it must be reversed because there was no evidence regarding the cost of counseling.  
 
Brooks v. Brooks, 164 So. 3d 162 (Fla. 2d DCA 2015) 
 
After the dissolution proceedings the father moved from Sarasota to Hallandale Beach. Later, the 
mother filed a motion for contempt against the father for moving to Hallandale Beach without 
filing a Petition for Relocation. The trial court denied the contempt motion but ordered the father 
to file a Petition to Relocate. On appeal, the father argued that he was not required to file a 
petition to relocate because he was not the “primary residential parent.” However, the legislature 
changed the statutory text and focus from “primary residential parent” to time-sharing parent 
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and, based on the Second District’s contextual analysis of the relocation statute, it held that even 
as a noncustodial parent, the father was required to seek court permission before relocating.  
(Certifying conflict with Raulerson v. Wright, 60 So. 3d 487 (Fla. 1st DCA 2011)). 


 
 


THIRD DISTRICT COURT OF APPEAL 
 
Naime v. Corzo, 208 So. 3d 296 (Fla. 3d DCA 2016) 
 
The Third DCA agreed with appellant/mother that the trial court erred in including a restriction 
on prospective relocation where it was not pled or sought by the appellee/father nor was it tried 
by consent.  The trial court impermissibly included the following restriction in its order: “The 
minor child shall not be permitted to relocate outside of Miami-Dade County, Florida.”  A 
geographical restriction is contrary to §61.13001(1)(e), Fla. Stat. (2011).  The Third DCA 
remanded to the trial court to delete the prospective restriction on relocation. 
 
Edgar v. Firuta, 100 So. 3d 255 (Fla. 3d DCA 2012), reversed on other grounds by 165 So. 3d 
758 (Fla. 3d DCA 2015) 
 
The trial court could not modify parties’ parenting plan (determining that the parties’ children 
should reside with the father in Key West rather than with their mother in North Carolina) and 
award father sole parental responsibility as a sanction to the mother for fleeing the state with the 
children in violation of a court order, without determining whether an award of sole 
responsibility to the father is in children’s best interests; the children lived their entire lives with 
the mother, had visitation with the father, and the Department of Children and Families (DCF) 
had previously approved sole parental responsibility to the mother. Further, a special magistrate 
had recommended that the court consider preferences of the youngest child (age 10 in the latter 
part of 2010) to live with her mother. Punishment of the mother for violation of a court order 
may affect, but does not conclude, the inquiry regarding the trial court’s assessment of the best 
interests of the child.  
 
Guizzardi v. Guizzardi, 89 So. 3d 967 (Fla. 3d DCA 2012) 
 
The parties’ final judgment (dated September 11, 2006) provided that the child was not to 
relocate outside Miami-Dade or Broward Counties without the consent of both parties. On 
November 17, 2010, the mother filed a Notice of Intent to Relocate Child.  The trial court had 
subject matter jurisdiction to consider the mother’s request to relocate with the parties’ minor 
children, even though the mother and the trial court relied on the wrong version of the relocation 
statute. Relocation requests fall squarely within Chapter 61 of the Florida Statutes and the 
jurisdictional purview of the circuit courts.  On appeal, the Court reversed the trial court order 
granting the mother’s relocation request because the record fails to reflect a finding of a 
substantial change in circumstances to justify modification of the judgment containing the 
residence restriction. In cases where the final judgment incorporates a prohibition against the 
relocation of the child thereby reflecting that the issue was litigated, the parent with the primary 
residential responsibility must also show a change of circumstances in order to justify the 
relocation.  
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Echezarreta v. Echezarreta, 944 So. 2d 1169 (Fla. 3d DCA 2006) 
 
The Third District Court of Appeal rejected the Mother’s claim that, under the then prevailing 
law, the Mother had a right to relocate even without the Court’s permission based on the parties’ 
marital settlement agreement specifically stating that the issue of shared parental responsibility 
would be governed by Section 61.13, Florida Statutes (which includes §61.13(2)(d)), and both 
parties invoked the jurisdiction of the court.  In a footnote, the court stated: “Under the now-
applicable statute, § 61.13001, Fla. Stat. (2006), which became effective on October 1, 2006, ch. 
2006-245, §2, at 2721, Laws of Fla., the relocation of children is always open to judicial 
scrutiny.” 
 
Paskiewicz v. Paskiewicz, 967 So. 2d 277 (Fla. 3d DCA 2007)  
 
Order modifying joint rotating custody award making the former wife the primary residential 
custodian and allowing her to relocate to Virginia with the parties’ children was reversed on 
appeal. “[W]hile the reasons articulated by Sprinkle [the former wife] for wanting to relocate 
may have been sufficient to permit relocation had the original custody arrangement been 
different, they are insufficient to change the current joint rotating custody award to shared 
responsibility with a primary residential custodian.” (See §61.13001(7) factors to be considered 
for primary residential parent to relocate and Wade v. Hirschman, 903 So. 2d 928 (Fla. 
2005)(substantial change of circumstances required to modify rotating custody arrangement to 
shared parental responsibility with a primary residential parent). “As the trial court recognized, 
absent a change of custody, the children in this case cannot relocate.”    
 
Valqui v. Rodriguez, 75 So. 3d 751 (Fla. 3d DCA 2011) 
 
The father appealed an order granting the mother’s petition to relocate with the parties’ minor 
child from Miami (where the father resides) to California. The trial court’s order was affirmed on 
appeal, based on a finding that the mother met her burden of establishing the best interests of the 
child would be served by the relocation. The Third District further found the trial court’s order to 
be “a model of form, content and judicial conscientiousness.”   
 
Segarra v. Segarra, 947 So. 2d 543 (Fla. 3d DCA 2006) 
 
Denial of the former wife’s petition for relocation with the parties’ minor child was affirmed, 
where trial court concluded that such relocation was not in the child’s best interests and there 
was competent and substantial evidence to support the trial court’s factual findings. More 
specifically, the court found no evidence that the proposed move would improve the general 
quality of life for the mother and child, given the proposed living arrangement, the fact that the 
mother did not have a job offer near the proposed relocation location, and that the child’s 
proposed school did not have a Spanish language program similar to the one in which he was 
enrolled. The court also found that the transportation costs would pose a burden on both parents 
and that the relocation would result in a significant diminishment of the excellent relationship 
between the father and the child.  Case was decided based upon a consideration of the factors set 
forth in section 61.13(2)(d), Florida Statutes (2005).   
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Orta v. Suarez, 66 So. 3d 988 (Fla. 3d DCA 2011) 
 
The wife filed a petition to relocate to California with the parties' minor child. The Circuit Court 
denied the petition and the wife appealed. 
 
The parties were married on October 9, 2002, in Caracas, Venezuela. Although the parties lived 
in Suarez' Miami Beach condominium following their marriage, they had always agreed to move 
to California, the only state in which Orta could practice dentistry without re-attending dental 
school. To this end, Orta and Suarez traveled to California a number of times looking for a place 
to live, staying weeks at a time so that Orta could study for and take California's dentistry 
licensing examinations. But as the final judgment confirms, after Orta learned that she was 
pregnant, Suarez reneged on their deal and refused to move to California. The credible evidence 
demonstrates that Suarez did not want to have a child. In May of 2009, after an unsuccessful 
eight-month search for a job in Florida, Orta finally received an offer to work as a dentist in 
Carlsbad, California, at a salary of $108,000 a year. Orta sought leave of court to relocate with 
her son. 
 
As the parent seeking relocation, Orta carried the burden of demonstrating that the relocation 
was in the child's best interest, and the court's findings of fact demonstrate that Orta more than 
satisfied that burden. Suarez on the other hand never demonstrated why the proposed relocation 
was not in the child's best interest. As the record confirms, Orta is a Venezuelan-educated dentist 
who could work only in California without re-attending dental school. As a consequence, Suarez 
always had agreed to move with her to California so that she could work. But after Orta got 
pregnant and then demanded a divorce, Suarez, a self-employed engineer who up to that time 
saw no impediment to moving his business to California, reneged on his agreement making it 
impossible for Orta to find meaningful employment. With a post-nuptial agreement in hand, in 
which Orta waived support for herself, Suarez took the position that he could not move his 
business to California and misrepresented his income as being only $1600 per month, rather than 
the $8000 per month he had always earned in the past. This left Orta stranded in Florida with her 
son with less than $800 a month in income and $350 a month in child support, which left her no 
choice but to seek and to take employment in California, the only place she could earn a living to 
support herself and her son. Based on these facts alone, relocation should have been granted. The 
Mother has also demonstrated a capacity and disposition to encourage such a relationship 
between the child and his father. The DCA held that wife was entitled to relocate to California 
with parties' minor child. 
 
Miller v. Miller, 992 So. 2d 346 (Fla. 3d DCA 2008) 
 
The mother filed an application to relocate with child from Florida to Georgia. The father 
objected and petitioned for modification of custody. The Circuit Court denied the application to 
relocate and modified custody to change the primary residential parent from the mother to the 
father. The mother appealed. 
 
The denial of the mother's application to relocate with the parties' three-year-old child from the 
Florida Keys to Atlanta, Georgia, was reversed and remanded for reconsideration under the 
statutory factors where, on the record before the appellate court, the mother appeared to have met 
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her initial burden of proof, and the father failed to meet his. The mother was remarried to a 
biotechnology executive from Atlanta, who agreed to pay transportation costs for visitation, and 
the mother had a job offer from a member of his family. Further, the father worked two jobs, 
necessarily resulting in the child spending a great deal of visitation time with the paternal 
grandmother. Expert reports confirmed that the child was in need of consistent discipline, which 
the father was either not capable or not willing to impose and which mother would now have 
more time to exert. 
 
Muller v. Muller, 964 So. 2d 732 (Fla. 3d DCA 2007) 
 
Order permitting mother to relocate to Colorado with the parties’ minor child was reversed 
where there was no substantial competent evidence to support such relocation pursuant to the 
factors set forth in section 61.13001(7), Florida Statutes (2006).  “Although the trial court noted 
each of the factors listed under section 61.13001(7) in its order, the record is devoid of 
corroborating facts supporting nearly every subsection of the statute.  Therefore, we find that the 
trial court erred in granting the Mother’s petition for relocation.” Note: Although the parties’ 
Final Judgment of Dissolution of Marriage, from which the father appealed in this case, was 
entered in September, 2006, section 61.13001(11)(a)(1), Florida Statutes provides that 
§61.13001 applies to orders entered prior to October 1, 2009 which does not expressly govern 
relocation. 
 
Manyari v. Manyari, 958 So. 2d 512 (Fla. 3d DCA 2007) 
 
The trial court did not abuse its discretion in allowing the former wife to relocate with the 
parties’ minor child to Chile.  This case was decided based upon section 61.13(2)(d), Florida 
Statutes (2005). 
 
Velazquez v. Millan, 963 So. 2d 852 (Fla. 3d DCA 2007) 
 
Award of primary residential responsibility to the father was reversed on appeal as it was unclear 
whether or how the court applied section 61.13, Florida Statutes. The trial court considered the 
mother’s request to relocate in determining that the father would be the parent most likely to 
provide frequent contact with the other parent.  On appeal, the Court noted that there was no 
evidence that the mother actually tried to relocate with the minor child – the record is that she 
wanted to relocate to a more affordable community where she had family support, which there is 
nothing wrong with. Pursuant to section 61.13001(7), Florida Statutes, no presumption shall arise 
in favor or against a request to relocate with the child when a primary residential parent seeks to 
move the child. 
 
Morell v. Ruiz, 207 So. 3d 293 (Fla. 3d DCA 2016) 
 
The Petitioner/Mother moved from Miami-Dade County to Palm Beach County prior to the 
filing of the Petition for Dissolution of Marriage. The Third DCA held that the Mother was NOT 
required to file a Petition for Relocation, as the statute has no application to the facts of the case 
given that the Mother resided in Palm Beach County at the time the action was filed.  
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FOURTH DISTRICT COURT OF APPEAL 
 
Solomon v. Solomon, 221 So. 3d 652 (Fla. 4th DCA 2017) 
 
The parties were married for 12 years, their two children were eight and six at the time of final 
judgment.  The wife petitioned to relocate back to Virginia where the couple had lived for 15 
years prior to moving to Florida.  The parties had been in Florida two years when the wife filed 
her petition.  When the parties moved to Florida, the husband had lost his job in Virginia, but the 
wife continued to travel to Virginia for her job.  During the six-day trial, the wife presented 
evidence regarding the husband's mental health issues, gambling addiction and dissipation of the 
parties' savings.  The husband's condition had worsened between filing and trial.  The trial court 
evaluated the evidence based on the statutory factors set forth in § 61.13001, Fla. Stat., and 
found that the wife proved by a preponderance of the evidence that relocation was in the 
children's best interest.  Then, the burden shifted, and the husband was given the opportunity to 
overcome the wife's proofs.  The husband testified he would give up gambling and work harder 
on mental health issues.  The trial court listed several conditions for the husband and concluded 
that if he complies with the conditions the court derived (including gamblers anonymous, 
maintain regular therapy, not gamble or enter casinos), it would enhance the best interests of the 
children.  The trial court denied the wife's relocation petition. 
 
The Fourth DCA agreed with the wife's argument on appeal that the husband did not rebut the 
trial court's finding that relocation was in the best interest of the children through nothing more 
than a promise to change his future behavior.  The appellate court applied the burden shifting of 
§ 61.13001(8), Fla. Stat. and agreed that the trial court properly found that the wife met her 
initial burden; however, the trial court erred in making a finding that the husband met his burden 
after the shift.  The Fourth DCA reasoned "A court may not consider potential future, or even 
anticipated, events as a substitute for evidence." (citing Purin v. Purin, 158 So. 3d 752, 753 (Fla. 
2d DCA 2015)). 
 
Additionally, the Fourth DCA emphasized that a relocation determination must be based on the 
best interest of the children at the time of the final hearing, considering the factors of 
61.13001(7) with a present-based analysis.  (quoting Arthur v. Arthur, 54 So. 3d 454 (Fla. 2010) 
("Indeed, a trial court is not equipped with a 'crystal ball' that enables it to prophetically 
determine whether future relocation is in the best interests of a child.").  The trial court in 
Solomon violated Arthur. 
 
The Fourth DCA reversed and remanded to the trial court for an order authorizing the wife's 
relocation to Virginia and to determine a new timesharing schedule based on relocation. 
  
Johnson v. McCullough, 143 So. 3d 1129 (Fla. 4th DCA 2014) 
 
The parties were never married but had two children in West Virginia. Both the mother and the 
father moved to Florida in 2010. While living in Florida, the mother met and married a Coast 
Guard service-member who was eventually transferred to a base in Oregon. The mother filed a 
petition to relocate, which was granted by the trial court. The trial court’s order on relocation was 
affirmed, however, the case was remanded to recalculate child support. 
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Kershaw v. Kershaw, 141 So. 3d 642 (Fla. 4th DCA 2014) 
 
The trial court denied the mother’s request for a temporary relocation from Vero Beach to 
Deerfield Beach and granted the father’s motion for return of the child from Deerfield Beach. 
This decision was affirmed on appeal. The Court did not construe the trial court’s order as a 
modification of the parenting plan, but instead, requiring the mother return the child to Indian 
River County, which is consistent with the parenting plan previously ordered. 
 
Rivero v. Rivero, 111 So. 3d 233 (Fla. 4th DCA 2013) 
 
The trial court was required to hold an evidentiary hearing before allowing temporary relocation 
of the former wife with the parties’ child to North Carolina. Further, contrary to the trial court’s 
ruling, the Fourth District found that the father’s verified answer to the mother’s petition for 
relocation related back to his original unverified answer, which was timely filed. The failure to 
verify a pleading which, by statute, is required to be verified, does not constitute a jurisdictional 
defect.  
 
Eckert v. Eckert, 107 So. 3d 1235 (Fla. 4th DCA 2013) 
 
The mere fact that a house was available for the wife and the child was insufficient evidence to 
support a final order granting the wife’s parental relocation with child in divorce proceeding. In 
her petition, the wife claimed she was unemployed and no financial prospects in the Broward 
County area, and alleged that the father was not providing her support. The mother’s adult son, 
who is in the military, owned a home in Vero Beach where she could move. However, the home 
in Vero Beach was rented to tenants and there was no evidence that the wife could make the 
mortgage payments and none of her family lived in Vero Beach. 
  
Shiba v. Gabay, 120 So. 3d 80 (Fla. 4th DCA 2013) 
 
The mother appealed the trial court’s orders requiring the return of the parties’ child from Illinois 
to Florida and establishing a temporary time-sharing schedule. On appeal, the Court found that 
the trial court conducted an adequate hearing and afforded both parties an opportunity to be 
heard. The trial court heard the mother’s allegations of abuse as well as the child’s circumstances 
in Illinois. The father testified as to his interactions with the child and his ability to provide for 
the child in Florida, and at the close of evidence, the judge ruled specifically noted that he had 
considered the factors contained in the time-sharing and relocation statutes, and determined that 
its ruling was in the best interest of the child.  
 
Essex v. Davis, 116 So. 3d 445 (Fla. 4th DCA 2012) 
 
The mother had relocated with the minor child to Louisiana from Palm Beach County prior to the 
father’s filing of his petition to determine paternity. Pursuant to a Partial Temporary Time 
Sharing Schedule the father would have time-sharing with the minor child in West Palm Beach 
and would return the daughter to the mother in Louisiana “if the mother has not relocated subject 
to further court order.” The father, after having time-sharing with their daughter, refused to 
return the minor child to the mother and the mother filed an Emergency Motion for Child Pick-
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Up Order, which was granted. The father filed a motion seeking return of the daughter to Palm 
Beach County, which the trial court granted based upon a finding that the mother had not filed a 
Notice to Relocate at the time of the temporary agreement. On appeal, the court reversed the 
order directing the return of the child and remanded for the trial court to conduct an evidentiary 
hearing as to whether the relocation statute applies and whether the parties agreed on a 
temporary relocation of the child to Louisiana.  
 
Blakely v. Blakely, 123 So. 3d 662 (Fla. 4th DCA 2013) 
 
An order that was entered before a final judgment of dissolution providing that the parties’ minor 
child would attend his first year of high school at an out-of-state private school was not an order 
for relocation under section 61.13001, Florida Statutes, but rather was merely an order regarding 
an educational decision for the child.  The trial court’s ruling was limited to what school the 
child would attend for his freshman year of high school. 
 
Vivian v. Schembari, 966 So. 2d 492 (Fla. 4th DCA 2007) 
 
An order denying the former wife’s request to relocate with the parties’ children to Huntsville, 
Alabama was affirmed where the trial court’s findings regarding the section 61.13001(7), 
Florida Statutes factors were supported by substantial competent evidence. “This court may not 
reweigh the evidence to make value judgments that are appropriate for the trial judge.” Further, 
there was no error in the trial court questioning the former wife regarding considerations required 
pursuant to section 61.13007(7). 
 
Howle v. Howle, 967 So. 2d 435 (Fla. 4th DCA 2007) 
 
Final judgment of dissolution of marriage permitting the former wife to relocate to Kentucky 
with the parties’ children was affirmed. The trial court applied the correct legal standard (section 
61.13(2)(d), Florida Statutes) as the final judgment was rendered prior to October 2006.  
  
Rossman v. Profera, 67 So. 3d 363 (Fla. 4th DCA 2011) 
 
In post-dissolution proceedings, the former wife filed a request to relocate with the parties' minor 
child out-of-state. The former husband filed a petition for modification of custody. The trial court 
denied the former wife's request, and granted the former husband’s petition. The former wife 
appealed. The District Court of Appeal held that the trial court’s denial of the former wife's 
relocation request was supported by substantial competent evidence, and substantial evidence 
supported finding that a substantial change in circumstances had occurred, so as to justify 
granting former husband's petition to change custody.  
 
The trial court's finding that it was in the minor child’s best interest to deny  the former wife's 
request, as the primary residential parent, to relocate to Texas, was supported by substantial 
competent evidence, where the former husband was extremely involved in the minor child's life, 
and the former wife's proposal for a substitute arrangement, whereby the minor child was to fly 
eleven unaccompanied round-trips per year between Texas and Florida to visit would drastically 
limit the former husband's participation in the child's life.  
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Scariti v. Sabillon, 16 So. 3d 144 (Fla. 4th DCA 2009) 
 
In a paternity suit brought by a putative father, the trial court entered a judgment of paternity, 
declined to designate a primary residential custodian, set geographic relocation restrictions 
prohibiting either party from relocating from Palm Beach County absent written agreement or 
prior court order, and ordered the father to pay retroactive child support. The father appealed and 
argued that the court erred in imposing a specific geographic relocation restriction because no 
pleading sought that relief and because the trial court incorrectly concluded that section 
61.13001, Florida Statutes did not apply. The District Court of Appeal held that the relocation 
restriction statute applied even in the absence of the designation of a primary residential parent. 
It further held that the retroactive child support and mother's imputed income were correct. 
 
The relocation statute, which sets out geographical restrictions for parental relocation of a child, 
applies even in the absence of designation of a primary residential parent. 
 
Vaelizadeh v. Hossaini, 174 So. 3d 579 (Fla. 4th DCA 2015) 
 
A paternity judgment was entered in Nebraska, which included a parenting plan that provided the 
mother with residential custody, subject to the father’s time-sharing (who lived in Florida). In 
2013 the mother moved to Florida to live with the father and in 2015 the father filed a petition in 
Florida to domesticate and modify the Nebraska order, requesting residential custody. In March 
2015, the mother field a petition to permit relocation to Nebraska, and due to the father’s failure 
to file a timely objection, the trial court granted the relocation. A relocation determination is 
reviewed under an abuse of discretion standard and the question of whether the court property 
applied the relocation statute is reviewed de novo. Therefore, a mixed standard of review is 
employed.  On appeal, the Court found that good cause existed to preclude entry of the relocation 
judgment despite the father’s untimely response. This finding was based on the following: (1) the 
fact that the father filed a petition to domesticate and modify the Nebraska order and seek 
residential custody, which remained pending when the court entered the final judgment, (2) 
although the father missed the 20 day deadline for filing his response, he did file a motion to set 
aside/strike and/or dismiss the petition 8 days after that deadline, (3) the record reflects that his 
untimely response was not due to willful inaction, but due to his original attorney’s 
unavailability, (4) case law admonishes defaults which do not consider the child’s best interests, 
and (5) the relocation judgment is inconsistent with the court’s oral ruling stating that the father 
could set a best interests evidentiary hearing.  The Court reversed the relocation judgment, 
treated the judgment as a temporary order granting relocation and remanded for a best interest of 
the child evidentiary hearing.  
 
T.B. v. Dep’t of Children and Families, 189 So. 3d 150 (Fla. 4th DCA 2015) 
 
The Department of Children and Families (“DCF”) filed a Petition for Shelter for the father’s 
two children based upon allegations of neglect by the mother and abandonment by the father (for 
failing to take action to prevent the mother’s neglect). The children were ultimately placed in 
permanent guardianship with a relative, providing the father with a visitation schedule. The trial 
court later modified the visitation schedule based upon the permanent guardian’s relocation out 
of state, holding that the relocation statute did not apply in permanent guardianship situations. 
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On appeal, the court found that the provisions of §61.13001, Fla. Stat. regarding relocation of a 
child, is required, even in a permanent guardianship situation. The Parental Relocation with a 
Child statute applies to any child to which the UCCJEA is applicable. Reversed and remanded to 
the trial court to conduct a hearing regarding the best interest of the child with respect to the 
guardian’s relocation.  
 
Krift v. Obenour, 152 So. 3d 645 (Fla. 4th DCA 2014), affirmed by 185 So. 3d 1251 (Fla. 4th 
DCA 2016). 
 
The trial court entered an order requiring the child to move between the mother’s and father’s 
homes every two months and ordering that once the child enters kindergarten, the father would 
become the residential parent and the model time-sharing schedule would be in place. The trial 
court erred in entering this rotating time-sharing schedule because neither party pled for or 
requested it. The former wife argued that the order also impermissibly granted a prospective 
relocation by ordering that the child would live with the father when she reaches kindergarten. In 
this case, however, the trial court’s decision regarding the child’s residence upon reaching 
kindergarten age was not a ruling on a prospective relocation request because neither parent 
sought to move from his/her principal place of residence, and, under the parenting plan, neither 
parent would be changing his/her residence. The court reversed and remanded for further 
proceedings on the time-sharing schedule.  
 
 


FIFTH DISTRICT COURT OF APPEAL 
 


Dickson v. Dickson, 169 So. 3d 287 (Fla. 5th DCA 2015) 
 
The parties’ Final Judgment incorporated a Marital Settlement agreement which included a time-
sharing schedule providing that the child would primarily reside with the mother, but would stay 
with the father on Wednesday nights and alternating weekends. The Final Judgment also 
provided for shared parental responsibility, but did not prohibit relocation or include a school 
designation. Thereafter, the mother moved to a different county (49 miles away) and enrolled the 
child in a new school. The father filed an emergency motion and the Court entered an order 
determining that the mother violated the Marital Settlement Agreement by relocating and 
unilaterally enrolling the child in a different school. The Fifth District found that the mother was 
not required to file a petition to relocate, because the proper method to measure the distance 
between two points is the straight-line or “as the crow flies” measure. Utilizing this test, the 
mother only moved 49 miles away, not 50 miles as required under the relocation statute. The 
Court did find, however, that the mother was required to obtain court approval before unilaterally 
enrolling the child in a different school. Reversed and remanded for the trial court to take 
evidence and use the best interest of the child standard to determine if modification is in the 
child’s best interests in light of the parents’ inability to agree which school the minor child will 
attend.  
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Maguire v. Wright, 157 So. 3d 493 (Fla. 5th DCA 2015) 
 
The former husband filed a petition to relocate to the United Kingdom with both children (where 
the parties’ lived during their marriage). The trial court granted the petition on a temporary basis, 
allowing the former husband to take the children to the United Kingdom for the summer, but 
ordered that the youngest child be returned to the United States to start school on August 7, 2014 
and setting the final hearing on the relocation for August 14, 2014. The child did not return to the 
United States on August 7, 2014 because the child was unwilling to board the plane (which the 
child told the mother over the phone while at the airport). The mother filed an emergency Motion 
for Immediate Return and Custody of Minor Child. The trial court granted the mother’s motion 
and awarded custody to the former wife due to the former husband’s failure to return the minor 
child by August 7, 2014, without addressing the best interest of the child. On appeal, the Court 
held that although separate findings as to each factor in section 61.13(3), Florida Statutes are not 
required to sustain a temporary award, the record must reflect that the custody determination was 
made in the best interest of the child. The trial court’s order granting temporary custody to the 
former wife was affirmed, and remanded for the trial court to hold an evidentiary hearing on 
temporary shared parental responsibility and temporary time-sharing.  
 
Albanese v. Albanese, 135 So. 3d 532 (Fla. 5th DCA 2014) 
 
The husband sought permission to relocate with the parties’ children from Brevard County to the 
New York City area, stating that he would better provide for the children as he would be able to 
return to pharmacy school and that his mother (who lived with him in Brevard County) would 
relocate with him in order to assist with the children.  The children had resided their entire lives 
in Brevard County. 
 
The appellate court concluded that trial court’s granting of temporary relocation was error as 
there was a lack of competent substantial evidence to support a finding that relocation was in the 
children’s best interests and that the relocation statute directs court to consider best interests of 
children not just the petitioning parent. 
 
Johnson v. Johnson, 161 So. 3d 485 (Fla. 5th DCA 2014) 
 
The former wife sought attorney’s fees relating to her Petition to Relocate and in defense of 
former husband’s supplemental counter-petition for modification of child custody where former 
wife had been granted relocation to Pennsylvania after unsuccessfully seeking employment in 
Florida and obtaining a job provided by her parents in Pennsylvania. The trial court had 
jurisdiction to award the former wife fees for the motion she filed relating to her Petition to 
Relocate, and was entitled to further consideration of her request for such fees. The former wife 
claimed a 5 to 1 income disparity. 
 
Fetzer v. Evans, 123 So. 3d 124 (Fla. 5th DCA 2013) 
 
The former wife filed a Petition to Relocate with the minor child and her current husband to 
Indiana after moving from California where the parties were divorced to the Central Florida area. 
The former husband had moved from California to Orlando in order to be closer to their child. 
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The court found the former wife came to court with unclean hands and after consideration of the 
factors denied the relocation request.  
 
On appeal, the Court stated that the trial court correctly applied section 61.13001, Florida 
Statutes to the case and that the former husband was not required to prove a substantial change in 
circumstances because he was not seeking a modification of the time-sharing schedule. The 
former husband merely sought to enforce the time-sharing schedule set forth in the California 
judgment which provided for equal time-sharing once he moved to Florida.  
 
Tucker v. Liebknecht, 86 So. 3d 1240 (Fla. 5th DCA 2012) 
 
The parties had entered into a Mediated Paternity Agreement with a 50-mile relocation 
restriction. The method of calculating this distance was in dispute. The appellate court held the 
appropriate measurement for distance in determining whether consent was required, is a straight-
line radius method or “as the crow flies” measure not one based on roads and driving distances. 
 
Cole v. Cole, 86 So. 3d 1175 (Fla. 5th DCA 2012) 
 
The trial court entered an order that the minor child was to reside with the father and relocate 
with the father to the State of Washington where the father had received orders from the Army to 
report to Washington. There were allegations of drug use in the mother’s home as well as 
allegations of the mother exposing the minor child to an unsafe environment, including exposure 
to a domestic abusive relationship between the mother and her boyfriend. Over the mother’s 
objection, the father’s wife appeared telephonically and gave harmful testimony concerning the 
mother. The appellate court held the trial court erred by overruling the mother’s objection to the 
telephonic testimony and reversed and remanded for a new hearing. 
 
Wraight v. Wraight, 71 So. 3d 139 (Fla. 5th DCA 2011) 
 
The trial court awarded the wife primary residential custody of the parties’ minor child and 
allowed permanent relocation to the United Kingdom, and awarded the husband visitation. The 
husband appealed.  
 
The parties were married in the United Kingdom (“U.K.”) in February 1999. In April 2000, the 
parties emigrated from the U.K. to Canada, where they resided for seven years. Both parties 
worked in Canada earning roughly the same amount of money. Their only child, a daughter, was 
born in 2003, making her around six years old at the time the parties filed for divorce. In 2007, 
the husband was offered a job with the City of Orlando through a special visa, and the parties 
moved to Florida. The wife, however, was unable to work in the United States because of the 
type of visa she had. In July 2008, Wife scheduled a trip to the U.K. with the minor child to visit 
her family. A week after the wife returned, the husband arrived at work to find an e-mail from 
the wife announcing that she had taken the minor child and gone back to the U.K.  
 
In the final judgment, the trial court made detailed findings based on the statutory factors 
relevant to the parties’ dissolution under section 61.13, Florida Statutes, and the factors relevant 
to relocation under section 61.13001, Florida Statutes. Here, the trial court considered the factors 
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under sections 61.13(3) and 61.13001(7) and made written findings concerning those factors. 
The husband takes issue with the trial court's findings, but this Court cannot reweigh the 
evidence considered by the trial court. We can only decide whether substantial competent 
evidence exists to support the trial court's decision.  The appellate court found that the trial court 
did not misapply the law, and, accordingly, affirmed the relocation decision. 
 
Porras v. Porras, 29 So. 3d 1189 (Fla. 5th DCA 2010) 
 
The mother filed her Notice of Intent to Relocate children out of state, in response to which the 
father filed no objection. The trial court entered order allowing relocation and the father 
appealed. 
 
The father's failure to lodge timely objection to the mother's notice of intent to relocate children 
out of state served to waive any objections to the relocation and required the trial court to enter 
an order allowing relocation pursuant to relocation statute. The father's failure to lodge an 
objection resulted from a combination of his own delay in retaining counsel and counsel's 
subsequent failure to take action or communicate with the father during the approximately two 
weeks prior to the court's entry of order. The purpose of an appellate court is to correct errors of 
the trial court and, on this record, no error has been demonstrated. 
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Marital & Family Equality 
Christopher W. Rumbold, Esq. 


 


MARRIAGE & FAMILY 


“No union is more profound than marriage, for it embodies the highest ideals of 
love, fidelity, devotion, sacrifice, and family. In forming a marital union, two people 
become something greater than once they were. As some of the petitioners in these cases 
demonstrate, marriage embodies a love that may endure even past death. It would 
misunderstand these men and women to say they disrespect the idea of marriage. Their 
plea is that they do respect it, respect it so deeply that they seek to find its fulfillment for 
themselves. Their hope is not to be condemned to live in loneliness, excluded from one of 
civilization’s oldest institutions. They ask for equal dignity in the eyes of the law. The 
Constitution grants them that right.”  


“The intangible fibers that connect parent and child have infinite variety.  They are 
woven throughout the fabric of our society, providing it with strength, beauty and 
flexibility.  It is self-evident that they are sufficiently vital to merit constitutional protection 
in appropriate cases.”   


POPULATION DEMOGRAPHICS (2010 Census Data) 


Nationally 


• Approximately 8,000,000 Americans identify as LGBT.  There are approximately 646,464 
same-sex households.  Approximately 13.31% of same-sex couples are raising at least one 
child - 220,000 children reared in same-sex households. Same-sex couples are 4X more 
likely to adopt and 6X more likely to foster than opposite-sex couples and are more likely 
to adopt children of color and children with special needs than opposite-sex couples.   


Florida 


• Approximately 540,000 Floridians identify as LGBT.  There are approximately 48,496 
same-sex households of which 16% are raising at least one child - 13,500 children reared 
in same-sex households.   


Significant Non-Marital Relationships  


• Sex Variables: 1) Opposite-Sex – Cohabitate but also Marry and Divorce at will; 2) Same-
sex – Cohabitate (various forms) but now also Marry and Divorce at will; 3) Same-sex – 
Cohabitate in Other Legally recognized union that survived marital equality.   
 


o In 2010, there were 7,600,000 opposite-sex couples and 514,735 same-sex couples 
cohabitating and unmarried.  
 


o In 2010, there were 251,695 married same-sex couples – the average marriage 
lasting 8 years.   
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o In 2016, there were 60,025,000 married opposite sex couples – the average 
marriage lasting 8 years.    
 


o Based upon studies from states that permit same-sex marriage, approximately 50% 
of same-sex couples marry when afforded the opportunity.  


 
PRE/POST MARITAL EQUALITY - OVERVIEW  


Florida 


 Until 2015, Florida Law, both statutorily and constitutionally, denied the institution of 
marriage to same sex couples within the State, and denied recognition of marriages for 
same sex couples legally entered in foreign states.  See Article 1, Section 2 of the Florida 
Constitution and Fla. Stat. §741.212. Wilson v. Ake, 354 F. Supp.2d 1298 (M.D. Fla. 2005) 
upheld the validity and legal enforceability of Florida’s Marriage Ban.   
 


 However, following U.S. v. Windsor, 133 S. Ct. 2675 (2013) but prior to Obergefell v. 
Hodges, No.14-556, Florida Courts struck down marriage ban laws at both the trial court 
level -  Pareto v. Ruvin, 21 Fla. L. Weekly Supp. 899a (Fla. 11th Cir. Cr. July 25, 2014), 
Huntsman v. Heavilin, 21 Fla. L. Weekly Supp. 916a (Fla. 16th Cir. Ct. July 17, 
2014)(striking down down Florida’s marriage ban); In re Estate of Bangor, No. 
502014CP001857XXXXMB (Fla. 15th Cir. Ct. Aug. 5, 2014)(holding Florida’s marriage 
ban unconstitutional “as applied” in probate proceeding); In re Marriage of Heather 
Brassner, 21 Fla. L. Weekly Supp. 920a (Fla. 17th Cir. Ct. Dec. 18, 2014)(holding Florida’s 
marriage ban was “unconstitutional, void and unenforceable.”) and at the appellate court 
level - Shaw v. Shaw, No. 2D14-2384 (Fla. 2d DCA 2014); Florida v. Pareto, No. 3D14- 
1816 & Florida v. Huntsman, No. 3D14-1783(Fla. 3d DCA 2014)(consolidated appeals); 
Brandon-Thomas v. Brandon-Thomas, No. 2D14-761 (Fla. 2d DCA 2014); Brenner et al. 
v. Scott, No.: 4:14cv 107-RH/CAS (N.D. Fla. Aug. 21, 2014). 
 


 The Family Law Section and the American Academy of Matrimonial Lawyers filed on 
September of 2014 and December of 2014, briefs amicus curiae in favor of marital equality 
in Florida v. Pareto, Case No: 3D1401816/3D14-1783 (Fla. 3d DCA 2014 and Shaw v. 
Shaw, Case No.: 2Da4-2384 (Fla. 2d DCA 2014).    
 


 On January 5, 2015 at 11:59 p.m. – Expiration of stay in Brenner (Brenner et al. v. Scott, 
No.: 4:14cv 107-RH/CAS (N.D. Fla. Aug. 21, 2014) after both the Eleventh Circuit Court 
of Appeals and the U.S. Supreme Court declined the State of Florida’s invitation to extend 
the stay issued by Judge Hinkle. (M 268-300). On January 6, 2015, at 12:01 a.m., marital 
rights – as to celebration and recognition – and marital equality were extended to Florida’s 
same-sex couples. 
   


 Florida recognized domestic partnerships in certain counties, but not statewide.  See Lowe 
v. Broward County, 766 So.2d 1199 (Fla. 4th DCA 2000). 
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Foreign Jurisdictions 


 As of 2013, the following States recognized Marriage Equality – Massachusetts (2003), 
Connecticut (2008), Iowa (2009), Vermont (2009), Maine (2009), New Hampshire (2009), 
Washington, DC (2010), New York (2011), Maryland (2013), Maine (2012), Washington 
(2012), Delaware (2013), California (2008), Rhode Island (2013), Minnesota (2013).  
 


 As of that same year, the following States recognized Civil Unions/Domestic Partnerships 
- Hawaii (CU 2012), Illinois (CU 2011), New Jersey (CU 2007), Colorado (DP 2013), 
Nevada (DP 2009), Oregon (DP 2008), Wisconsin (DP 2009). 
 


 PR 15-170 – Validity of Belgian Same-sex Marriage for SSA Entitlement: Although 
the Obergefell decision did not specifically address whether States must recognize same-
sex marriages performed in other countries, the SSA deemed a Belgian same-sex marriage 
valid and enforceable entitling wife/spouse to collect deceased wife’s insurance benefits.  
 


 Practice Point: It is possible for a couple to have more than one relational or familial status 
– domestic partnership or civil union and marriage.    
 
 


Supreme Court Jurisprudence    


• Baker v. Nelson, 409 U.S. 810 (1972) – Whether Minnesota’s denial of a marriage license 
to a same-sex couple presented a federal question.  
 


• Bowers v. Hardwick, 478 U.S. 186 (1986) – Whether the Federal Constitution confers a 
fundamental right upon homosexuals to engage in sodomy and hence invalidates the laws 
of the many States that still make such conduct illegal and have done so for a very long 
time.   
 


• Lawrence v. Texas, 539 U.S. 558 (2003) – The question before the Court is the validity of 
a Texas statute making it a crime for two persons of the same sex to engage in certain 
intimate sexual conduct.  
 


• U.S. v. Windsor, 133 S. Ct. 2675 (2013) – Whether Section 3 of the Defense of Marriage 
Act violates the right to equal protection of same-sex couples who are legally married under 
state law.   
 


o The Plaintiffs in this case were legally married in Ontario, Canada and the State of 
New York recognized their marriage as legal.  When Spyer, Windsor’s spouse died, 
Windsor was levied a $363K estate tax as she was not considered a “surviving spouse” 
given DOMA’s definition of marriage as between one man and one woman.  Windsor 
contended that DOMA (Section 3) violated the guarantee of equal protection under the 
laws as applied to the Federal Government through the Fifth Amendment.  Justice Kennedy, 
in writing for the five-member majority noted, in striking down Section 3 of DOMA under 
rational basis review, that, “What the State of New York treats alike the federal law deems 
unlike by a law designed to injure the same class that the State seeks to protect.”  Succinctly 
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stated, “DOMA writes inequality into the entire United States Code” and “is 
unconstitutional as a deprivation of the liberty of the person protected by the Fifth 
Amendment of the Constitution.”   
 


• Deboer v. Snyder, No.14-571 – Whether the Fourteenth Amendment require a state to 
license a marriage between two people of the same sex; &  Obergefell v. Hodges, No.14-
556 –   Whether the Fourteenth Amendment require a state to recognize a marriage between 
two people of the same-sex when their marriage was lawfully licensed and performed out 
of state.   
 


o The Plaintiffs in this case were 14 same-sex couples and two men whose same-sex 
partners were deceased that resided in Michigan, Kentucky, Ohio or Tennessee and whom 
were denied marital recognition or the right to marry.  Despite the tidal wave of rulings in 
favor of marital equality and despite each District Court of Appeal ruling in favor of 
Plaintiffs, the Sixth Circuit Court of Appeals reversed and upheld each individual state law 
defining marriage as a union between a man and a woman and DOMA (Section 2) which 
provided that, “no state…shall be required to [give legal] effect at …any persons of the 
same sex that is treated as marriage under the laws of such other State.  Justice Kennedy, 
again writing for the five-member majority, reversed recognizing four enduring 
constitutional principles which evidence that marriage is a fundamental right: 1) it is 
inherent in the concept of individual autonomy; 2) it creates and supports a dyadic union 
unlike any other; 3) it safeguards children and families; and 4) it is a “keystone” of the 
nation’s social order.”  The Court held again held that the right to marry and the right to 
have one’s marriage legally recognized by all states is a fundamental constitutional right. 
The Obergefell Court mandated that states provide same-sex couples with the full 
“constellation of benefits” associated with marriage “on the same terms and conditions as 
opposite-sex couples.”  “These aspects of marital status include: taxation; inheritance and 
property rights; rules of intestate succession; spousal privilege in the law of evidence; 
hospital access; medical decision-making authority; adoption rights; the rights and benefits 
of survivors; birth and death certificates; professional ethics rules; campaign finance 
restrictions; workers compensation benefits; health insurance; and child custody; support 
and visitation rules.”             


 


COHABITATION AGREEMENTS 


 
Florida Historically 


• Florida Courts have historically and consistently recognized and enforced contracts 
between same-sex couples containing support provisions and asset distribution provisions. 
See Posik v. Layton, 695 So.2d 759 (Fla. 5th DCA 1997) (life partner agreement for support 
enforceable); Dietrich v. Winters, 798 So.2d 864 (Fla. 4th DCA 2001) (agreements between 
life partners related to real estate enforceable and equitable as well as legal remedies are 
available); Forrest v. Ron, 821 So.2d 1163 (Fla. 3d DCA 2002) (agreement to provide 
“bridge-the-gap” money to attempt reconciliation after filing of paternity action 
enforceable).  







7 
 


 
Cohabitation Agreement DNA  


• In the absence of a marital relationship, there are no Chapter 61 or 732 statutory defaults 
for non-married partners.  As such, all material terms and considerations of any agreement 
must be set forth with specificity.  Unlike Pre-Nuptial and Post-Nuptial Agreements which 
are generally designed to modify, limit or eliminate statutory rights predicated upon 
marriage, cohabitation agreements are designed to create legal obligations in the absence 
of statutory rights.      
 


o Consideration - Stevens v. Muse, 562 So.2d 852 (Fla. 4th DCA 1990) (Holding that 
agreements between unmarried persons will be enforced if there is lawful 
consideration (as traditionally defined)).  


 
o Acquisition, Maintenance and Disposition of Assets/Liabilities - Define jointly-


titled and acquired property. Define the payment of expenses or liabilities 
associated with jointly-titled and acquired property. Define the valuation 
methodology and disposition of jointly titled and acquired property in the event of 
a termination event. Define the right to, or waiver of, appreciation in separate 
property predicated upon contractual theories.  See, Mclane v Musick, 792 So.2d 
702 (Fla. 5th DCA 2001); Provence V. Palm Beach Taverns, Inc., 676 So.2d 1022 
(Fla. 4th DCA 1996); Sorrells V. McNaly, 89 Fla. 457 (1925). 


 
o Nature and Use of Income (defined), Computation and Structure of Support 


Obligation, Entitlement/Obligation for Attorney’s Fees - No legally based duty to 
support. No legally based entitlement for support.  No legally based entitlement to 
share in the income of the other.  Include provisions for support during 
relationship/post-relationship. Include methodology for computation of support 
amount if not fixed rate and duration of support award.  Define rights, entitlements 
and obligations during pendency of enforcement action, if any, including fee 
provisions for trial and appellate fees. See, Khan v. Khan, 79 So.3d 99 (Fla. 4th DCA 
2012). 


 
o Termination/Survival - Define the manner in which the partnership is terminated – 


notification, delivery, interim terms, etc.  Define whether disputes under the 
contract are to be submitted to mediation or arbitration in advance of filing for 
enforcement in civil court.  Define rights, entitlements and obligations during 
pendency of enforcement action.  Separately, define whether the document will 
survive a subsequent marriage and if so what further formalities must exist and 
occur to ensure effectuation.  For instance, New Jersey and Missouri Law requires 
conversion of a cohabitation agreement to a prenuptial agreement to survive 
marriage.     


 
o Enforcement (Selected Causes of Action) – Breach of Contract: Miller v. Nifakos, 


655 So.2d 192, 193 (Fla. 4th DCA 1995); Promissory Estopple: Perry Publications, 
Inc. v. Bankers Life and Casualty Company, 246 So.2d 604, 605 (Fla. 4th DCA 
1971); Recission:  Crown Ice Machine Leasing Co. v. Sam Senter Farms, Inc., 174 
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So.2d 614, 617 (Fla. 2d DCA 1965), cert. denied, 180 So.2d 656 (Fla.1965); 
Specific Performance: Castigliano v. O’Connor, 911 So.2d 145 (Fla. 3d DCA 
2005); Unjust Enrichment: Craig W. Sharp, P.A. v. Adalia Bayfront Condominium, 
Ltd., 547 So.2d 674, 677 (Fla. 2d DCA 1989). 


 


o Defenses - Abandonment: American, 489 So.2d 839 (Fla. 1st DCA 1986); Act of 
God: Seaboard, 70 So. 467, 469 (Fla. 1915); Breach by Third Party: Bryan, 237 
So.2d 236, 238 (Fla. 4th DCA 1970), appeal after remand, 265 So.2d 382 (Fla. 4th 
DCA 1972); Damages: Scott-Steven Development, 167 So.2d 763, 764 (Fla. 3d 
DCA 1964), cert. denied, 174 So.2d 32 (Fla. 1965); Discharge: Nacooche Corp. v. 
Pickett, 948 So. 2d 26, 30 (Fla. 1st DCA 2006); Duress:


 
Davis v. Hefty Press, Inc., 


11 So.2d 884, 886 (Fla. 1943); Failure of Consideration: Maryland Casualty, Co., 
174 So.2d 541, 543 (Fla. 1965); Fraud: Lance Holding, Co., 533 So.2d 929, 930 
(Fla. 5th DCA 1988);  Frustration: Home Design Center Venture, 563 So.2d 767, 
770 (Fla. 2d DCA 1990); Hindering the Performance of the Other: Hanover Realty 
Corp., 95 So.2d 420, 423 (Fla. 1957); Illegality: McIntyre, 429 So.2d 1296, 1297 
(Fla. 3d DCA 1983), rev. denied, 438 So.2d 833 (Fla. 1983); Impossibility: Walter 
T. Embry, Inc., 792 So.2d 567, 570 (Fla. 4th DCA 2001), subsequent appeal, 868 
So.2d 661 (Fla. 4th DCA 2004); Mistake: Williams, Salomon, Kanner, Damian, 
Weissler & Brooks, 436 So.2d 233, 235 (Fla. 3d DCA 1983); Rescission: Florida 
Insurance Guaranty Assoc., Inc., 732 So.2d 456, 457 (Fla. 2d DCA 1999); 
Unconscionability: Barakat, 771 So.2d 1193, 1194 (Fla. 4th DCA 2000).       
 


SELECTED MARITAL & FAMILY EQUALITY ISSUES  


As noted in Windsor, at least 1,138 Federal Laws were dependent upon marital status.  
These laws include: 1) Social security benefits; 2) Veterans’ benefits; 3) Taxation; 4) Federal 
civilian and military service benefits; 5) Employment benefits and related laws; 6) Immigration, 
naturalization, and aliens; 7) Native Americans; 8) Trade, commerce, and intellectual property; 9) 
Financial disclosure and conflict of interest; 10) Crimes and family violence; 11) Loans, 
guarantees, and payments in agriculture; 12) Federal natural resources and related laws; and 13) 
Miscellaneous laws.  And, in Florida, more than 500 state laws are dependent upon marital status.  
These include: 1) Florida DOMA; 2) Business  - commercial discrimination, corporations, 
Florida’s UCC, etc.; 3) Campaigns and Public Officials Financial Disclosure and Conflict of 
Interest; 4) Crimes, Torts, and Family Violence; 5) Divorce and Marriage; 6) Employment and 
Benefits – FRS, workers comp., unemployment, pension (public), etc.; 7) Guardianship – priority 
status for guardian, etc.; 8) Health Issues - health decision-making, substance abuse services, 
nursing home facilities, etc.; 9) Insurance - Automatic (partial) beneficiary (qualified) of each 
other’s assets; 10) Parental Rights and Adoption; 11) Procedure and Evidentiary Rules – joinder, 
process, communication privileges, etc.; 12) Property – equitable distribution assumption, death 
rights, etc.; 13) Social and Economic Assistance – Medicaid, Family self-sufficiency,  Social 
Security, etc.; 14) State Civilian and Military Service Benefits; 15) Taxation, Stock, and 
Investments; and 16) Trusts and Estates - intestate succession, wills, and property exemptions and 
allowances. 
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The following categories/sections represent State of Florida and Foreign-State 
approaches to the application of marital equality to certain, selected marital and family 
rights issues.  


Statutory Construction – Florida  


• The Family Law Section, Nomenclature Committee reviewed 174 statutes and revised 56 
statutes for gender neutrality - more than 500 state laws are predicated upon marriage.  The 
Family Law Section, Legislation Committee is preparing for presenting and lobbying same 
during upcoming legislative sessions.   
 


• In Maxwell v. Stephens-Maxwell under Palm Beach County Case No.: 
50214DR010428XXXXMB the Court ruled, “To afford constitutional protections… to 
which Petitioner is entitled, the Court interprets “husband” in Section 742.11, … Florida 
Statutes to mean the spouse of the child bearing-wife.”   
 


Statutory Construction – Foreign Jurisdictions   


• New Hampshire RSA 21:3 creates a statutory construction rule that makes definitions of 
terms “gender-neutral for all purposes throughout New Hampshire law, whether in statute, 
state administrative court rule, policy, common law, or any other source of civil state law.” 
 


• Vermont S. 115, §8 – Marriage is the legally recognized union of two people.... Terms 
relating to the marital relationship or familial relationships shall be construed consistently 
with this section for all purposed throughout law, whether in the context of statute, 
administrative or court rule, policy, common law, or any other source of civil 
law.  (September 1, 2009). 
 


• California SB 1306 amended, section by section, the California Code to make many 
provisions gender neutral.   
 


Birth Certificates – Florida  


• Chin v. Armstrong, Case 4:15-cv-00399-RH-CAS filed on August 13, 2015, presented the 
question of whether Section 382.013(2)(a) applies equally to birth certificates of children 
of same-sex couples. 
 


Birth Certificates – Foreign Jurisdictions  


• Gartner v. Iowa Dep’t of Public Health - In 2013, the Iowa Supreme Court ruled that it is 
unconstitutional for the Iowa Department of Public Health to refuse to list a non-birthing 
lesbian spouse on a child's birth certificate. 
 


• Pavan v. Smith, 582 U.S. ____ (2017) (reversing ruling of Arkansas Supreme Court which 
approved practice by Arkansas Department of Health’s refusal to issue birth certificates in 
the names of both same-sex spouses as Obergefell grants all rights of marriage equally.)    
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Recognition of Legal Unions – Florida         


• Florida generally approves of the act of marriage, regardless of where it occurs and 
presumes a marriage is valid. See Johnson V. Lincoln Square Properties, Inc., 571 So.2d 
541, 542 (Fla. 2d DCA 1990); In addition, “[i]t is presumed that an official performing a 
marriage service, whether in a foreign or domestic jurisdiction would not have performed 
the service if there was any known impediment to the marriage,” Guelman v. Guelman, 
453 So.2d at 1159, 1160 (Fla. 3d DCA 1984).  Furthermore, “all presumptions necessary 
to make a marriage valid, including the capacity to contract, attach upon proof of a 
ceremonial marriage and cohabitation by the parties under the belief that they were lawfully 
married,” Anderson v. Anderson, 577 So.2d 658, 660 (Fla. Dist Ct. App. 1991).   
 


• See Gossard v. Burns, Case No.: 502015DR001070NB – September 9, 2015, PBC – 
“Based on the fact the United States Supreme Court recognized same-sex marriages…[and] 
throughout the State of Florida same-sex marriages are being dissolved, I’m going to find 
that a [Vermont] civil union is the substantial equivalent of marriage and take jurisdiction. 


 


• Practice Point:   
 


o Notwithstanding Florida’s exclusion and non-recognition of same-sex couples from 
marriage until 2015, foreign states, as early as 2003, recognized marital equality.  
And, while the Florida Statutes only recognize the institution of “marriage,” certain 
states converted non-marriages (domestic partnerships/civil unions) into marriages.   
  


o Harper v. Virginia Department of Taxation, 509 U.S. 86 (1993)(holding that when 
a rule of federal law is applied to litigants in the case at bar, the rule is controlling 
and applies retroactively to all pending cases and events, whether pre-dating or 
post-dating announcement of the rule.)     


 


Recognition of Legal Unions – Foreign         


• New Hampshire law provided NH 457:45 and 457:3 that, “any legal union other than a 
marriage that provides substantially the same rights, benefits and responsibilities as a 
marriage that is legally contracted outside of New Hampshire” and that, “every marriage 
legally contracted outside the state of New Hampshire, which would not be prohibited 
under RSA 457:2 if contracted in New Hampshire, shall be recognized as valid in this state 
for all purposes…” 
 


• Hunter v. Rose, 463 Mass. 488 (2012), holding a registered domestic same-sex partnership 
entered into California was held to be the equivalent of marriage in the Commonwealth.  
 


• Colorado Senate Bill 15-016 (2015), proposed extending length of marriage to include 
time spent in civil union. 
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• Connecticut converted, on October 1, 2010, civil unions into marriages by operation of 
law.  The duration of a Connecticut marriage is computed by including time spent in a civil 
union predating marriage.  


 


Duration of Marriage – Equitable Distribution/Unequal Distribution  


• §61.075(6)(a)(1-3) - Marital assets/liabilities include: Assets acquired and liabilities 
incurred during the marriage. The enhancement in value and appreciation of nonmarital 
assets from marital effort/monies.  Interspousal gifts during the marriage. Vested and 
nonvested benefits accrued during the marriage in retirement accounts. All real and 
personal property held by the parties as tenants by the entireties.  
 


• §61.075(6)(b)(1-3) - Nonmarital assets/liabilities include: Assets acquired and liabilities 
incurred by either party prior to the marriage, and (acquired/incurred).  Assets acquired 
separately by either party by noninterspousal gift, bequest, devise, or descent, and 
(acquired in exchange).  All income derived from nonmarital assets during the marriage. 
Assets and liabilities excluded from marital assets and liabilities by valid written agreement 
of the parties, and (acquired/incurred).  Any liability incurred by forgery or unauthorized 
signature of one spouse signing the name of the other spouse. 
 


• §61.075(7) – “The cut-off date for determining assets and liabilities to be identified or 
classified as marital assets and liabilities is the earliest of the date the parties enter into a 
valid separation agreement, such other date as may be expressly established by such 
agreement, or the date of the filing of a petition for dissolution of marriage.”  
 


• §61.075(1), … “the court must begin with the premise that the distribution should be equal, 
unless there is a justification for an unequal distribution … including: (a) – (j). See Romano 
v. Romano, 632 So.2d 207 (Fla. 4th DCA 1994); Hoffman v. Hoffman, 552 So.2d 958 (Fla. 
1st DCA 1989); Williams v. Williams, 686 So.2d 805 (Fla. 4th DCA 1997); Stough v. 
Stough, 18 So.3d 601 (Fla. 1st DCA 2009); Watson v. Watson, 124 So.3d 340 (Fla. 1st DCA 
2013); Boutwell v. Adams, 920 So.2d 151 (Fla. 1st DCA 2006). 
 


Duration of Marriage – Alimony  


• §61.08(4) - For purposes of determining alimony, there is a rebuttable presumption that a 
short-term marriage is a marriage having a duration of less than 7 years, a moderate-term 
marriage is a marriage having a duration of greater than 7 years but less than 17 years, and 
long-term marriage is a marriage having a duration of 17 years or greater. The length of a 
marriage is the period of time from the date of marriage until the date of filing of an action 
for dissolution of marriage. 
 


• §61.08(2) - If the court finds that a party has a need for alimony or maintenance and that 
the other party has the ability to pay alimony or maintenance, then in determining the 
proper type and amount of alimony or maintenance under subsections (5)-(8), the court 
shall consider all relevant factors, including, but not limited to: (a) – (j).  
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• See Duttenhofer v. Duttenhofer, 474 So.2d 251 (Fla. 3d DCA 1985)(reasoning that because 
enumerated factors (a)-(j) focus on post-marital considerations, trial courts are not 
permitted to consider premarital conditions, contributions or sacrifices.)    


 


• Exemplars – Marital Duration and Equitable Distribution/Alimony:  
 


o Florida same-sex couple marry in 2003, (after waiting 10 years for the legal right 
to do so) and are willing to travel outside of Florida for their nuptials.  They marry 
in Massachusetts in 2003 and return to Florida where they accumulate substantial 
wealth both jointly (pre-separation) and individually (post-separation). And, while 
they separated in 2009 they could not petition for dissolution until 2015, with final 
judgment entered 2017.   


 Marital duration?  
 Equitable result?  
 Unequal distribution basis?   
 Alimony candidate?  If so, Type of Alimony?  
 Short, Moderate or Long-Term Marriage?    


 
o A second, Florida same-sex couple decide to marry in 2003 (after waiting 10 years 


for the legal right to do so) but they refuse to travel outside of Florida for their 
nuptials.  They marry in Florida in 2015 and their union is legally recognized. They 
individually accumulated substantially disparate income and assets (pre-marital) 
and jointly accumulated additional marital income and wealth during the marriage.  
They file for dissolution in 2016, with final judgment entered 2017.   


 Marital duration?  
 Equitable result?  
 Unequal distribution basis?   
 Alimony candidate?  If so, Type of Alimony?  
 Short, Moderate or Long-Term Marriage?    


 
• Applicability of Prenuptial & Postnuptial Agreements:   


 
o The historical exclusion of same-sex couples from the institution of marriage 


directly impacts the application of equitable distribution laws.  Opposite-sex 
couples have always enjoyed the right to marry – whether availing themselves of 
the statutory framework of laws predicated upon marriage or whether opting out 
of said framework through prenuptial or postnuptial agreements.   
 


o Prenuptial and Postnuptial Agreements provide same-sex couples denied the right 
to marry, the ability to redefine property rights, alimony rights, and other 
obligations and entitlements that comport with the historical reality of their 
specific circumstances.   


 
o Fla. Stat §61.079(4)(a)(1-3) outlines rights and obligations that may be addressed 


within a Prenuptial Agreement as to property rights.  Additionally, Fla. Stat 
§61.079(4)(a)(8), provides that parties may contract regarding, “any other matter, 
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including their personal rights and obligations, not in violation of either the public 
policy of this state or a law imposing a criminal penalty.”     


 
o Fla. Stat §61.079(4)(a)(4) establishes that a Prenuptial Agreement may address 


the establishment, modification, waiver, or elimination of spousal support.  
Separately, §61.079(4)(a)(4) provides that If a provision of a premarital 
agreement modifies or eliminates spousal support and that modification or 
elimination causes one party to the agreement to be eligible for support under a 
program of public assistance at the time of separation or marital dissolution, a 
court, notwithstanding the terms of the agreement, may require the other party to 
provide support to the extent necessary to avoid that eligibility. 


 
Marital Presumption/Parentage – Florida  


• Fla. Stat. §382.013(2)(a) – If the Mother is married at the time of the birth, the name of the 
Husband shall be entered on the birth certificate as the father of the child, unless paternity 
has been determined otherwise by a court of competent jurisdiction.  
 


• A non-biological mother is not a “de facto” parent under Chapter 61.  Music v. Rachford, 
654 So.2d 1234, 1235 (Fla. 1st DCA 1995)(holding that the non-biological mother of a 
child is not entitled to the rights of a parent under Chapter 61, Florida Statutes); Wakeman 
v. Dixon, 921 So.2d (Fla. 1st DCA 2006)(holding that a non-biological, non-adoptive 
mother did not have standing to seek timesharing with minor child not withstanding time 
sharing arrangement previously agreed to and executed with child's biological mother.)   
 


• Van Weelde v. Van Weedle, 110 So.3d 918 (Fla. 1DCA 2013) (Voluntary 
acknowledgement of paternity by non-biological father who subsequently married child’s 
mother and raised their four year old from birth had standing sufficient to survive trial 
court’s grant of summary judgment in favor of mother disestablishing any rights of father 
to have contact with child.)  See §382.013(2)(c).   


 


Marital Presumption/Parentage – Foreign  


• Elisa B. v. Superior Court, 117 P.3d 660 (Cal. Ct. App. 2005), extending marital 
presumption to married same-sex spouses.   
 


• Della Corte v. Ramirez, 81 Mass. App. Ct. 906 (2012), holding that a child born of a same 
sex marriage is the legitimate child of both people.  
 


• Paczkowski v. Paczkowski, 2015 WL 2386457 (N.Y.S. 3d 2015)(Holding that Petitioner 
who is non-biological, non-adoptive mother of child born during her marriage to Wife 
could not, in the absence of “extraordinary circumstances that would establish her to 
standing to seek custody” interfere with biological mother’s fundamental right to raise her 
child since the presumption of legitimacy afforded by New York law is biological and not 
legal and “there is no possibility that she is the child’s biological parent.”)    
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• V.L. v. E. L., 136 S.Ct. 1017 (2016) (holding that all judgments and adoptions are owed 
full faith and credit by other states.)      
 


COMMON LAW MARRIAGE 


• Colorado, Iowa, Kansas, Montana, Rhode Island, South Carolina, Texas, Utah, and 
Washington D.C. (N.H. for inheritance only) allow couples to enter common law marriage, 
and these laws must apply gender neutrally. 
 


• Most states, including Florida, recognize common law marriages validly entered into in 
other states. 
 


• Obergefell applies retroactively-states have an obligation to prevent the continuation of 
past discrimination under Harper v. VA Dept. of Taxation. 


 


INTERNAL REVENUE SERVICE/SOCIAL SECURITY ADMINISTRATION  


• IRS Rule. 2013-17 - Revenue Ruling 58-66, 1958-1: Gender neutral terms in the code 
include (1) Spouse: individuals married to persons of same-sex if lawfully married under 
state law and (2) Marriage: spouses of same-sex.   The terms “Husband and wife,” 
“husband” and “wife” – included in definitions 1 and 2 above. See Pedersen v. Office of 
Personnel Mgmt., 881 F. Supp.2d 294, 306-07 (D. Conn. 2012) 
 


• Earned Income Tax Credit: See 26 USC §32:  The definition of qualifying child under this 
provision includes only a child who is the taxpayer’s (a) biological child or descendent; (b) 
stepchild of the taxpayer; or (c) adopted child. 
 


• Head of Household Status: See 26 USC §2:  The “limitations” section of this provision 
explicitly denies the benefit of head-of-household status to taxpayers supporting non-
biological, non-adopted children.   
 


• Child Tax Credit: See USC §32(c)(3)(B):  This provision limits the child tax credit to 
children who meet the relationship test set forth in the earned income tax provisions. 
 


• Social Security Administration – Program Operations Manual System: 
 


o GN 00210.002 Same-Sex Marriage - Determining Marital Status for Title II and 
Medicare Benefits.  


o GN 00210.020 Processing Instructions for Title II Same-Sex Marriage Claims, 
Reconsiderations, and Hearings.  


o GN 00210.400 Same-Sex Marriage - Benefits for Surviving Spouses.   
o GN 00210.420 Same-Sex Marriage: Mother’s/Father’s Benefits.  
o GN 00210.505 Same-Sex Marriage - Child’s Benefits. GN 00210.600 Same-Sex 


Marriage - Lump Sum Death Payment (LSDP).   
 


See, https://secure.ssa.gov/poms.nsf/lnx 
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TRANSSEXUAL/INTERSEXED ISSUES  


• Transsexual Individuals  
 


o Current legal framework treats sex as binary and does not account for gender 
identity.  Gender identity is fluid and fluctuates over time - sex is fixed, therefore, 
at birth and immutable.   
 


o Courts historically and routinely rule based upon anatomical sex.  In re Declaratory 
Relief for Ladrach, 513 N.E.2d 828, 832 (Ohio Prob. Ct. 1987)(denying post-
operative MTF transsexual order adjudging her female and denying his request to 
amend birth certificate); Littleton v. Prange, 9 S. W. 3d 223 (Tex. App. 
1999)(finding MTF transsexual to be male as, “her female anatomy . . . is all man 
made”); M.T. v. J.T., 355 A.2d 204 (NJ App. 1975)(finding MTF transsexual to be 
female at time of marriage thereby determining marriage to be valid and obligating 
Husband to support his Wife); In re Application for Marriage License for Nash, 
2003 WL 23097095 (Ohio Ct. App. Dec. 31, 2003)(denying marriage license to 
FTM transsexual, who had amended birth certificate from foreign state, reasoning 
that because the wife was male at birth the state’s statutory ban on marriage for 
same-sex couples applied and precluded licensure to two men).   
 


• Intersexed Individuals  
 


o Medical literature, however, suggests 1% to 4% of the world’s population may be 
intersexed, presenting either ambiguous or incongruent anatomical sex features.  
Strict classifications based upon anatomical sex dividing people as only men or 
women may exclude between 3,188,819 and 12,755,276 Americans and between 
198,932 and 795,731, Floridians. 
 


o Despite a scarcity of legal rulings concerning intersexed individuals, Courts 
addressing marriages which included an intersexed partner have uniformaly treated 
the marriage as void.  Peipho v. Peipho, 88 Ill. 438 (Ill. 1878) (affirming dismissal 
of bill for divorce because husband, who sought the divorce based on the grounds 
that his wife was “an hermaphrodite,” had been married for nearly eight years 
before making any complaint); In the Marriage of C. and D., 35 FLR 340, 28 ALR 
524, (Fam. Ct. Australia 1979)(voiding marriage and holding “I am satisfied on the 
evidence that the husband was neither a man nor woman but was a combination of 
both, and a marriage in the true sense of the word as within the definition referred 
to above could not have taken place and does not exist.” The State v. Scion Barefoot, 
2 Rich. 209, 1845 WL 2580 (S.C. App. L. 1845) (Richardson, J.)(Reasoning that 
“a child, hermaphrodite, or eunuch, [cannot] contract binding marriages” because 
such marriages … “are the kind of marriages absolutely void in law…”   
 


• Practice Point: In a post-marital equality legal framework, is marital validity impacted by 
the anatomical sex of a contracting party at inception?  And, in a post-marital equality legal 
framework, is marital validity impacted by the change in the anatomical sex or the gender 
identity of a contracting party during the marriage?     
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APPEALS IN FAMILY LAW CASES 


I. ANTICIPATE  AN APPEAL: 
 
Prepare and try your cases as if the ruling in each and every case were going to be 
appealed.  Regardless of whether you are the appellant or the appellee, the record is of 
vital importance and may likely determine whether a favorable ruling is affirmed or an 
unfavorable one reversed. 
 
1. Decide whether to bring a court reporter. 


 
Generally, if the issue is worthwhile or necessary to bring to the court’s attention for 
an evidentiary hearing, it is important to hire a court reporter to memorialize what 
occurs.  If the client is adamant that he or she will not appeal, regardless of the ruling, 
it is the client’s decision whether to incur the cost of a court reporter. 
 
The client is best reminded that without a transcript of the proceedings, the appellate 
court will not know what happened at the hearing.  The Appellant has the burden to 
provide the appellate court with an adequate record to demonstrate error by the trial 
court.  The absence of this record makes it highly unlikely that the appeal will be 
successful.  See Applegate v. Barnett Bank of Tallahassee, 377 So.2d 1150 (Fla. 1979); 
Kanter v. Kanter, 850 So.2d 682 (Fla. 4th DCA 2003). 
 
If the client will definitely NOT pursue an appeal, regardless of the outcome, consider 
not hiring a court reporter.  If the client is successful and the other side did not bring a 
court reporter to the trial, the chance of the ruling being reversed is slim, unless error 
is apparent on the face of the judgment. 
 
However, if the error is evident from the face of the judgment, the appellate court has 
the ability to find reversible error without a transcript. Ivanovich v. Valladarez, 190 
So.3d 1144 (Fla. 2nd DCA 2016). 
 
If the lack of transcript results through no fault of the appellant, despite best efforts to 
recreate it, the appropriate remedy is the vacation of the order and remand for a new 
trial.  Parrish v. Parrish, 389 So.2d 8 (Fla. 3rd DCA 1980); Van Scoyoc v. York, 173 
So.2d 483 (Fla. 2nd DCA 1965).   
 
For example, where the court reporter lost his notes and the parties and the court were 
unable to recall the proceedings in enough detail to permit review, it was appropriate 
to vacate the order and remand the case to the trial court for a new trial.  Vernell v. 
Edge, Inc., 389 So.2d 327 (Fla. 5th DCA 1980). 







2 
 


 
Or, where the appellant was unable to provide a transcript of the final hearing because 
the court reporter had died, the case was remanded for a new trial.  Jackson v. Jackson, 
201 So.3d 677 (Fla. 3rd DCA 2016). 


 
2. Do not rely upon a “statement of the evidence”.  


 
Fla. Rules of Appellate Procedure R. 9.200(b)(4) allows parties to prepare a “Statement 
of the Evidence” and provide it to the trial court for approval for the appellate court’s 
use in an appeal where there a court reporter was not present.   


 
This rule provides as follows: 


“If no report of the proceedings was made, or if the transcript is unavailable, a party 
may prepare a statement of the evidence or proceedings from the best available means, 
including the party’s recollection.  The statement shall be served on all other parties, 
who may serve objections or proposed amendments to it within 10 days of service.  
Thereafter, the statement and any objections or proposed amendments shall be filed 
with the lower tribunal for settlement and approval.  As settled and approved, the 
statement shall be included by the clerk of the lower tribunal in the record.” 


However, obtaining an agreed upon statement of the evidence is rarely possible and, 
depending upon the length of time that has transpired between the hearing and the 
presentation of competing statements by both parties, it is not reasonable to expect the 
trial court to remember what occurred at trial.  Rivera v. Rivera, 863 So.2d 489 (Fla. 
4th DCA 2004) (It is not realistic to expect a trial judge to confirm the details of a trial, 
months and numerous other intervening trials later, where the parties do not agree as to 
what occurred.). 


Furthermore, the Rivera court acknowledged that the rule is of little practical use 
because a prevailing party at a trial without a court reporter has no incentive to 
cooperate and facilitate the non prevailing party’s ability to appeal.  Id. at 490. 


If a trial judge is able to approve a unilateral statement, he or she should do so, but it is 
not required.  Id.  Rare are the cases where the trial judge is not only able to recall 
details of an unreported hearing but to also add details a party has omitted.  See Kriebel 
v. Piedrahita, 219 So.3d. 867 (Fla. 4th DCA 2017). 


Furthermore, if the statement is not sufficiently detailed, the appellate court may 
consider it to be deficient and simply affirm the order under review.    Bei v. Harper, 
475 So.2d 912 (Fla. 2nd DCA 1985). 
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3. Choose and prepare witnesses carefully because the quality of the evidence 
presented will affect the appeal.   
 


Make sure that the witness is qualified to testify as to the desired subject matter of the 
testimony. 


 
An owner of property is generally qualified to testify about the value of his or her own 
property.  Tucker v. Tucker, 966 So.2d 25 (Fla. 2nd DCA 2007); Beaty v. Gribble, 652 
So.2d 1156 (Fla. 2nd DCA 1995).  
 
However, non-owner spouses of real property are not qualified to testify as to value.  
See Noone v. Noone, 727 So.2d 972 (Fla. 5th DCA 1988). 


 
The determination of the competency of a witness to testify to the value of specific 
lands is largely within the discretion of the trial court. Harbond, Inc. v. Anderson, 134 
So.2d 816 (Fla. 2nd DCA 1961). 


 
4. Argument of counsel or unsworn statements of attorneys are not considered 


evidence by the trial court.   
 


Facts must be established through the testimony of sworn witnesses or through 
documents admitted into evidence.  Leon Shaffer Golnick Advertising Inc. v. Cedar, 
423 So.2d 1015 (Fla. 4th DCA 1982) (Trial judges cannot rely upon unsworn statements 
as the basis for making factual determinations; and the appellate court cannot so 
consider them upon review of the record).  


Ramunno v. Terranova, 963 So.2d 945 (Fla. 4th DCA 2007) (Argument of counsel and 
unsworn pleadings from another case do not constitute evidence to support factual 
findings); Faircloth v. Bliss, 917 So.2d 1005 (Fla. 4th DCA 2006) (Unsworn statements 
by attorneys are usually not considered as evidence by trial courts unless stipulated to 
by both parties). 


This issue often comes up when attorneys argue at non-evidentiary hearings on 
discovery issues. Brown v. School Board of Palm Beach County, 855 So.2d 1267 (Fla. 
4th DCA 2003) (Trial court improperly relied on unsworn statements of attorneys in 
entering order imposing sanctions against attorney for failure to attend deposition). 


5. Prepare witnesses to testify articulately and audibly to allow the court reporter 
to hear and accurately record the witness’s testimony.    
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If the court reporter cannot hear or understand testimony, he or she is likely to report is 
as “inaudible”, which will not be helpful to the appellate court in evaluating the 
testimony. 


 
6. Introduce necessary exhibits and depositions into evidence. 


 
The appellate court cannot consider documents that have not been introduced and 
admitted into evidence at the trial. Matson v. Wilco Office Supply & Equipment Co., 
541 So.2d 767 (Fla. 1st DCA 1989). 


Clearly identify and mark each exhibit and refer to it by its letter or number thereafter 
to avoid confusion.  Refrain from referring to exhibits as “this” in eliciting testimony 
regarding the exhibit.   


Regardless of whether they have been filed, financial affidavits must be introduced at 
trial and admitted into evidence.  Reading information from the affidavit is insufficient 
and does not constitute evidence.  Ladoff v. Ladoff, 496 So.2d 989 (Fla. 4th DCA 1986); 
Jones v. Jones, 671 So.2d 852 (Fla. 5th DCA 1996). 


7. Object properly.   
 


Precise and timely objections must be made to preserve issues for review.  The trial 
court needs to know the relief requested and the grounds for the objection. See Hodges 
v. State, 885 So.2d 338 (Fla. 2004).  The reason for this is to place the trial judge on 
notice that error may have been committed, and to provide him or her the opportunity 
to correct the error at that point. State v. Colbert, 968 So.2d 1043 (Fla. 5th DCA 2007); 
Williams v. Lowe’s Home Centers, Inc., 973 So.2d 1180 (Fla. 5th DCA 2008). 
 
Objections should be short, concise, made contemporaneously.  The specific legal basis 
for the objection must be identified.  Objections to the “form” are not appropriate for 
trial; it is necessary to identify what is wrong with the form – compound, lack of 
predicate, speculative, etc.  Do not request a continuing objection without being 
absolutely sure that the concrete area of testimony can be isolated.  


Make sure to obtain a ruling on objections or motions from the trial judge. 


Be aware of the court reporter to ensure that he or she is able to record everything as 
often testimony and objections occur simultaneously. 


 
8. Ask precise, clear questions that are not overly long or compound. 
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The record will be unclear if the questions asked are compound, making it difficult to 
determine what question is being answered.  Questions on direct should be short and 
concise.   
 
Do not ask witnesses to demonstrate things without describing the demonstration on 
the record. 
 
Do not have people point to things or identify people without describing what or who 
it is that is being discussed. 
 
Do not allow witnesses to refer to people as “him” or “her” without clarifying who that 
is for the record. 


 
9. Make sure to present all the issues to the trial court to be able to raise them on 


appeal. 
 


To preserve an issue for further review by a higher court, an issue must be presented to 
the lower court and the specific legal argument or ground to be argued on appeal or 
review must be part of that presentation.  Pope v. Pope, 42 So.3d 806 (Fla. 4th DCA 
2010). 
 
Absent fundamental error, the appellate court will not address legal issues not presented 
to the trial court.  Freiha v. Freiha, 197 So.3d 606 (Fla. 1st DCA 2016); Owens v. 
Owens, 973 So.2d 1169 (Fla. 1st DCA 2007). 
 
See also Frost v. Frost, 227 So.3d 227 (Fla. 1st DCA 2017) (Where the former wife did 
not alert the trial court that she wanted the court to address the steps she would take to 
reestablish unsupervised visitation, the trial court failing to adopt a reunification plan 
in its order allowing only supervised visitation was not fundamental error). 


 
10. Proffer testimony the trial court declines to hear. 


 
Make a proffer to preserve an issue for appeal if the trial court does not allow the 
admission of testimony.   
 
The purpose of a proffer is to include the proposed evidence in the record to enable the 
appellate court to determine whether the trial court’s exclusion of the evidence was 
correct.  Fehringer v. State, 976 So.2d 1218 (Fla. 4th DCA 2008). 
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The proffer should be made before the close of evidence.  Johnson v. State, 494 So.2d 
311 (Fla. 1st DCA 1986).  Attempt to make the proffer post-trial if it was not done 
before the close of evidence. 


 
Do not accept a trial court’s refusal to allow a proffer, which is required to preserve the 
appellate issue.  Generally, a trial court’s refusal to permit a proffer of testimony is 
reversible error. Fehringer v. State, 976 So.2d 1218 (Fla. 4th DCA 2008).  Allow 
opposing counsel to make a proffer as well because if the trial court refuses to permit 
the proffer, the appellate court will generally presume that the proffer could have 
contained any reasonable testimony that the Appellant suggests. 
 
11.  File a Motion for Rehearing if the Trial Court fails to make required findings 


of fact. 


If the trial court fails to make required findings, it is necessary to bring this to the trial 
court’s attention rather than raising it for the first time on appeal. 


District courts have held that the failure to raise the lack of findings via a motion for 
rehearing or other manner in the trial court precludes the party’s ability to complain on 
appeal.  Mize v. Mize, 45 So.3d 49 (Fla. 1st DCA 2010); Mathieu v. Mathieu, 877 So.2d 
740 (Fla. 5th DCA 2004). 


Helling v. Bartok, 987 So.2d 713 (Fla. 1st DCA 2008) (A party will not be heard to 
complain of an absence of factual findings for the first time on appeal.). 


Simmons v. Simmons, 979 So.2d 1063 (Fla. 1st DCA 2008)(A party is not entitled to 
complain that a judgment in a marital and family law case fails to make sufficient 
findings unless that party raised the omission before the trial court in a motion for 
rehearing.). 


Owens v. Owens, 973 So.2d 1169 (Fla. 1st DCA 2007) (Party’s failure to challenge 
adequacy of factual findings in the trial court rendered the issue unpreserved for 
appellate review.). 


 Esaw v. Esaw, 965 So.2d 1261 (Fla. 2nd DCA 2007) (There is no general rule that the 
lack of statutorily required findings constitutes fundamental error). 


Broadfoot v. Broadfoot, 791 So.2d 584 (Fla. 3rd DCA 2001) (The time to request 
findings is when the case is pending in the trial court). 


Farghali v. Farghali, 187 So.3d 338 (Fla. 4th DCA 2106) (An appeal challenging the 
trial court’s lack of factual findings with regard to the equitable distribution is not 
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preserved without first filing a motion for rehearing bringing the deficiency to the 
attention of the trial court and giving the trial court the opportunity to correct it). 


But see Badgley v. Sanchez, 165 So.3d 742 (Fla. 4th DCA 2015) (Trial court reversed 
40/60 equitable distribution and remanded for the court to make the required factual 
findings despite the husband’s failure to provide a transcript). 


12. Know when an order has been “rendered” for purposes of appellate review. 


Most appellate deadlines run from the “rendition” of an order in the lower court.  An 
order is “rendered” when “a signed, written order is filed with the clerk of the lower 
tribunal.  Fla. R. App.P. 9.020(h). 


However, in certain cases, an order is not “rendered” until a timely and authorized 
motion directed to that order has been disposed of.   


If a notice of appeal is filed before a judgment is rendered, the appellate court may 
dismiss the appeal under Fla. R. App. P. 9.110 (l). 


If a notice of appeal is filed after the filing of a motion authorized under Fla. R. App. 
P. 9.020(h), but before the court rules on the motion, the motion is deemed abandoned 
by the appellate court.   


Preudhomme v. Bailey, 186 So.3d 1083 (Fla. 4th DCA 2016) (Wife’s motion for 
reconsideration of the court’s order that granted the husband’s motion for clarification 
of the parenting plan was deemed abandoned when she filed her notice of appeal); See 
also Jonsson v. Dickinson, 46 So. 3d 1016 (Fla. 1st DCA 2010). 


A motion for rehearing delays rendition of a final order, but only if the motion is timely.  
See Jones v. Jones, 845 So.2d 1012 (Fla. 5th DCA 2003); Thomas v. Smith, 961 So.2d 
1056 (Fla. 1st DCA 2007). 


13.   Know when an order is considered “final” for purposes of an appeal. 


An order is usually considered “final” if it “constitutes an end to the judicial labor in 
the cause, and nothing further remains to be done by the court to effectuate a 
termination of the cause as between the parties directly affected.”  S.L.T. Warehouse 
Co. v. Webb, 304 So. 2d 97 (Fla. 1974). 


A reservation of jurisdiction to award costs or attorney’s fees does not affect the finality 
of the judgment.  Travelers Indemnity Co. v. Hutchins, 489 So.2d 208 (Fla. 2nd DCA 
1986); Grasland v. Taylor Woodrow Homes, Ltd., 460 So.2d 940 (Fla. 2nd DCA 1984). 


The subsequent order awarding fees or costs is a separate appealable order.  Casavan 
v. Land O’Lakes Realty, Inc. of Leesburg, 526 So.2d 215 (Fla. 5th DCA 1988). 
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An order or provision in a final judgment determining entitlement to an award of 
attorney’s fees and costs, but reserving the issue of the amount for later determination, 
is not considered final, and therefore is not ripe for appellate review.  Rausch v. Rausch, 
680 So.2d 624 (Fla. 5th DCA 1996); Weimer v. Weimer, 677 So. 2d 86 (Fla. 4th DCA 
1996); Flanagan v. Flanagan, 673 So.2d 894 (Fla. 2nd DCA 1996). 


14. A motion for rehearing of non-final orders is not “authorized”. 
 


Filing a motion for rehearing of a non-final order does not toll the time for appeal.  If a 
motion for rehearing of a non-final order (that is normally appealable) is filed but not 
ruled on before the 30 day deadline for filing the appeal, (and a notice of appeal was 
not filed within the 30 days), the appeal will be dismissed by the appellate court as 
untimely. 


 
15. Consider filing a petition for a writ of certiorari for the review of non-final 


orders not appealable under Fla. R. App. P. 9.130. 


A petition for an extraordinary writ is used in extreme circumstances where no other 
remedy is available. 


The petitioner must demonstrate that the challenged order constitutes a departure from 
the essential requirements of law resulting in material injury for the remainder of the 
case that cannot be corrected on appeal. 


Generally, such petitions are used in family law cases to review orders requiring the 
disclosure of documents and orders requiring psychological evaluations or the 
disclosure of psychological information.   


See Corry v. Meggs, 498 So.2d 508 (Fla. 1st DCA 1986); Bradstreet v. Taraschi, 529 
So.2d 809 (Fla. 5th DCA 1988); Mana v. Cho, 147 So.3d 1098 (Fla. 3rd DCA 2104); 
Borck v. Borck, 906 So.2d 1209 (Fla. 4th DCA 2005); Parker v. James, 997 So.2d 1225 
(Fla. 2nd DCA 2008). 


See also Staman v. Lipman, 641 So.2d 453 (Fla 1st DCA 1994); Winddancer v. Stein, 
765 So.2d 747 (Fla. 1st DCA 2000); Medina v. Haddad, 199 So.3d 450 (Fla. 3rd DCA 
2016); Peisach v. Antuna, 539 So.2d 544 (Fla. 3rd DCA 1989); Zarzaur v. Zarzaur, 213 
So.3d 1115 (Fla. 1st DCA 2017). 


 


 


II. APPELLATE PROCEEDINGS  IN FAMILY LAW CASES 
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Appeals in family law cases are governed by the Florida Rules of Appellate Procedure.  
Appellate rules are numbered from 9.010 through 9.900.  In initiating or moving 
through an appeal of a family law matter, it is important to carefully review these rules, 
as many contain jurisdictional deadlines which, if missed, render appeal an unavailable 
remedy. 
 
An appeal is a proceeding by right, whereby a party may compel the district court of 
appeal to review an order of the trial court.   
 
Final orders in family law matters include final judgments of dissolution, alimony, 
child support, custody, modification, attorney’s fees (entitlement AND amount or order 
denying fees altogether).  A final order is an order that determines the rights of a party 
with finality or an order that disposes of an independent issue.    
 
The appellate court is authorized to review any ruling or matter that occurred before 
the filing of the notice of appeal.  Multiple final orders may be reviewed through a 
single notice, provided the notice is timely as to each order.  City of Lake Worth v. 
Walton, 443 So.2d 405 (Fla. 4th DCA 1984). 
 


A. APPEALS FROM FINAL ORDERS – see Fla. R. App. P. 9.110. 
 
1. Initiation of the appeal:   
Within 30 days of rendition of the order being appealed, the appellant must serve a 
notice of appeal with the prescribed filing fee and a conformed copy of the order or 
orders designated in the notice.  Fla. R. App. P. 9.110(b) & (d). 


 
The notice of appeal must be served in the lower court, not the appellate court. 


 
“Rendition” is defined in Fla. R. App. P. 9.020(i).  Unless an “authorized” motion has 
been filed in a timely manner after the entry of the final judgment, there is no tolling 
of the “rendition” time to extend the time for taking an appeal. 
 
“Authorized” motions are governed by Florida Family Law Rules of Procedure R. 
12.530, which requires such motions to be served no later than 15 days of the entry of 
the judgment.   Fla. Fam. L.R. P. 12.530(b). 
 
An unauthorized or untimely motion for rehearing will not toll rendition.  Longo v. 
Longo, 515 So.2d 1013 (Fla. 1st DCA 1987); Potucek v. Smeja, 419 So.2d 1192 (Fla. 
2nd DCA 1982. 
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The time period and place of commencing the appeal are jurisdictional and cannot be 
waived for any reason.  State ex rel. Diamond Berk Insurance Agency, Inc. v. Carroll, 
102 So.2d 129 (Fla. 1958). 
 
Timely filing in a branch office of the lower court clerk satisfies the rule.  Hoffman v. 
Hoffman, 485 So.2d 1282 (Fla. 1986); Sanchez v. Swanson, 481 So.2d 481 (Fla. 1986). 


 
2. Preparation of the appeal: 
a) The Record:  Fla. R. App. P. 9.200 addresses the “record” to be transmitted to the 


appellate court for its review of the order on appeal.  The record includes the 
documents, exhibits and transcripts filed in the trial proceedings, except as 
otherwise designated by the parties. 


 
b) Preparation of the record and the index to the record:  The clerk of the lower court 


prepares the record prescribed in Fla. R. App. P. 9.200 and serves copies of the 
index on all parties within 50 days of the filing of the notice of appeal.  The clerk 
has 110 days to electronically transmit the record to the court.   Fla. R. App. P. 
9.110(e). 


 
c) Directions to the clerk:  The parties may direct the clerk of the lower tribunal to 


include or exclude particular documents, evidence, or transcripts in the appellate 
record.  The appellant must file the directions to the clerk within 10 days of filing 
the notice of appeal.  Fla. R. App. P. 9.200(b)(1). 


 
3. Cross Appeals:    
The appellee may cross-appeal by serving a notice of cross-appeal within 10 days of 
service of the appellant’s timely filed notice of appeal, or within the time prescribed 
for filing a notice of appeal, whichever is later, accompanied by the appropriate filing 
fees.  Fla. R. App. P. 9.110(g). 


 
The time for filing a notice of cross-appeal is not jurisdictional and may be extended at 
the discretion of the reviewing court.  County Sanitation v. Ross, 389 So. 2d 1247 (Fla. 
1st DCA 1980). 


 
4. Schedule for filing briefs:   
a) Initial brief:  The initial brief shall be served within 70 days of filing the notice of 


appeal.  Fla. R. App. P.  9.110(f). 
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b) Answer brief and initial brief on cross appeal:  The answer brief shall be served 
within 20 days of service of the initial brief.  The initial brief on cross appeal, if one 
was filed, is served with the answer brief. Fla. R. App. P. 9.210(f).   


 
 


c) Reply brief and answer to initial brief on cross appeal:  The reply brief shall be 
served within 20 days of service of the answer brief.  The answer brief to the cross 
appeal, if one was filed, is served with the reply brief. Fla. R. App. P. 9.210(f).   


 
d) Cross reply brief:  If applicable, the cross reply brief shall be served within 20 days 


of the answer brief to the cross appeal.  Fla. R. App. P. 9.210 (f). 
 


5. Briefs: 
a) Fla. R. App. P. 9.210(a)(1) and (3) specifically address briefs which are not filed 


electronically; however, at least in the 4th DCA, electronic filing of briefs is 
mandatory for all attorneys.  Court commentary to Rule 9.210 indicates that 
Florida’s court system as a whole is working toward the day when electronic filing 
of all court documents will be an everyday reality. 


 
b) Fla. R. App. P. 9.210(a)(2) addresses the very specific rules regarding the 


preparation of appellate briefs, including the appropriate font and font size and 
spacing.  Court commentary to the rule indicates that the reason for this rule is to 
ensure that the right to inspect public records on the internet will be available to the 
largest number of people. 


 
 


c) Fla. R. App. P. 9.210(a)(4) describes the information necessary to include in the 
cover sheet of each brief. 


 
d) Fla. R. App. P. 9.210(a)(5) addresses the page limits for briefs.  These page limits 


are strictly enforced. 
 


6. Contents of briefs:   
Fla. R. App. P. 9.210(b)-(e) details the contents of the briefs permitted to be filed by 
the parties in any one proceeding. 


B.  APPEALS FROM NON-FINAL ORDERS:  See Fla. R. App. P. 9.130 


Fla. R. App. P. 9.130 provides for the immediate review of a limited class of non-final 
orders and certain other orders that are not technically “non-final”.  A careful reading 
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of the rule is necessary to determine if the non-final or interlocutory order under 
question falls within one of these categories.   


Florida Rules of Appellate Procedure 9.130(a)(3) limits appeals to the district courts 
of appeals of non-final (interlocutory) orders that: 


 
(A) concern venue;   See Thomas v. Thomas, 724 So.2d 1246 (Fla. 4th DCA 


1999)(review of order declining to transfer a proceeding to another state pursuant 
to the UCCJEA); 


 
(B) grant, continue, modify, deny, or dissolve injunctions, or refuse to modify or 


dissolve injunctions;  See Leon v. Leon, 616 So.2d 633 (Fla. 4th DCA 1993); 
Gooding v. Gooding, 602 So.2d 615 (Fla. 4th DCA 1992); Woodrum v. Woodrum, 
590 So.2d 1093 (Fla. 3rd DCA 1991); Bardino v. Bardino, 670 So.2d 183 (Fla. 3rd 
DCA 1996); Roger Homes Corp. v. Persant Construction Co., 637 So.2d 5 (Fla. 3rd 
DCA 1994);  


 
 (C) determine 
 
  (i) the jurisdiction of the person; 


(ii) the right to immediate possession of property, including but not limited to 
orders that grant, modify, dissolve or refuse to grant, modify, or dissolve 
writs of replevin, garnishment, or attachment; 


(iii) in family law matters: 
a. the right to immediate monetary relief; 
b. the rights or obligations of a party regarding child custody 


or    time-sharing under a parenting plan; or 
c. that a marital agreement is invalid in its entirety; 


(iv) the entitlement of a party to arbitration, or to an appraisal under an insurance 
policy; 


(v) that, as a matter of law, a party is not entitled to workers’ compensation 
immunity; 


  (vi) that a class should be certified; 
(vii) that, as a matter of law, a party is not entitled to absolute or qualified 


immunity in a civil rights claim arising under federal law; 
(viii) that a governmental entity has taken action that has inordinately burdened 


real property within the meaning of §70.001(6)(a), Florida Statutes; or 
  (ix) the issue of forum non conveniens; 


(x) that, as a matter of law, a party is not entitled to immunity under §768.28(9) 
Florida Statutes; or 


(xi) that, as a matter of law, a party is not entitled to sovereign immunity. 
 


(D) grant or deny the appointment of a receiver, and terminate or refuse to terminate a 
receivership. 
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Fla. R. App. 9.130(a)(4) as amended in 2014, provides that orders disposing of motions 
that suspend rendition are not reviewable separately from a review of the final order; 
provided that orders granting motions for new trial in jury and non-jury cases are 
reviewable by the method prescribed in rule 9.110. 
 
Committee note to amendment:  Subdivision (a)(4) has been amended to clarify that an 
order disposing of a motion that suspends rendition is reviewable, but only in 
conjunction with, and as a part of, the review of the final order.  Additionally, the 
following sentence has been deleted from subdivision (a)(4):  “Other non-final orders 
entered after final order on authorized motions are reviewable by the method 
prescribed by this rule.”  Its deletion clarifies that non-final orders entered after a final 
order are no more or less reviewable than the same type of order would be if issued 
before a final order.  Non-final orders entered after a final order remain reviewable as 
part of a subsequent final order or as otherwise provided by statute or court 
rule….Essentially, this amendment will delay some courts’ review of some non-final 
orders entered after a final order until rendition of another, subsequent final order.  
But the amendment is not intended to alter the Court’s ultimate authority to review any 
order. 


 
Fla. R. App. 9.130(a)(5) provides for the review of orders entered on an authorized and 
timely motion for relief from judgment.  However, motions for rehearing directed to 
these orders will not toll the time for filing a notice of appeal!!! 


 
1. Initiation of the appeal: 
Within 30 days of rendition of the order being appealed, the appellant must serve a 
notice of appeal along with the prescribed filing fee and a conformed copy of the order 
or orders designated in the notice.  Fla. R. App. P. 9.130(b). 


 
Unlike motions for rehearing from final orders, there is no authorized extension of the 
“rendition” date.  Baird v. Baird, 629 So.2d 1075 (Fla. 1994) (A motion for 
reconsideration of a temporary support award does not toll the appeal time). 


 
2. Preparation of the appeal (of the non-final order): 
a) The Record:  A record shall not be transmitted to the court unless ordered.  Fla. R. 


App. P. 9.130(d)  
b) The appendix: The clerk is not responsible for the record in appeals of non-final 


orders.  The appellant is required to submit the necessary portions of the record to 
support the appeal in the form of an appendix.  Fla. R. App. P. 9.130(e).  The 
purpose, contents, and format for the appendix are detailed in Fla. R. App. P. 9.220 
(a)-(c).  The appellee may file his or her own appendix.  
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3. Cross Appeals:    
The appellee may cross-appeal by serving a notice of cross-appeal within 10 days of 
service of the appellant’s timely filed notice of appeal, or within the time prescribed 
for filing a notice of appeal, whichever is later, accompanied by the appropriate filing 
fees, to review any ruling described in Fla. R. App. P. 9.130(a)(3)-(5). 


  
4. Schedule for filing briefs:  
a) Initial brief and appendix:  The initial brief and accompanying appendix shall be 


served within 15 days of filing the notice of appeal.  Fla. R. App. P. 9.130(e). 
 


b) Answer brief and, if necessary, appendix:   The answer brief and accompanying 
appendix, if necessary, shall be served within 20 days of service of the initial brief 
along with the initial brief on cross-appeal, if one was filed.  Fla. R. App. P. 
9.130(e).  


 
c) Reply brief and answer to initial brief on cross appeal:  The reply brief shall be 


served within 20 days of service of the answer brief along with the answer brief to 
the cross appeal.  Fla. R. App. P. 9.130(e); 9.210(f). 


 
d) Cross-reply brief:  If applicable, the cross reply brief shall be served within 20 days 


of the answer brief to the cross appeal.  Fla. R. App. P. 9.210(f). 
 


5. Briefs: 
a) Fla. R. App. P. 9.210(a)(1) and (3) specifically address briefs which are not filed 


electronically; however, at least in the 4th DCA, electronic filing of briefs is 
mandatory for all attorneys.  Court commentary to the rule indicates that Florida’s 
court system as a whole is working toward the day when electronic filing of all 
court documents will be an everyday reality. 


 
b) Fla. R. App. P. 9.210(a)(2) addresses the very specific rules regarding the 


preparation of appellate briefs, including the appropriate font and font size, and 
spacing.  Court commentary to the rule indicates that the reason for this rule is to 
ensure that the right to inspect public records on the internet will be available to the 
largest number of people. 


 
c) Fla. R. App. P. 9.210(a)(4) describes the information necessary to include in the 


cover sheet of each brief. 
 


d) Fla. R. App. P. 9.210(a)(5) addresses the page limits for briefs.  These page limits 
are strictly enforced. 
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6. Contents of briefs:   
Fla. R. App. P. 9.210(a)(5) details the contents of the briefs permitted to be filed by the 
parties in any one proceeding. 


 
7. No final judgment during pendency of appeal: 
During the pendency of an appeal from a non-final order, the trial court may not enter 
a final judgment.  However, the trial court may, in the absence of a stay, the trial court 
may proceed with all matters, including a trial or final hearing, but may NOT render a 
final order disposing of the cause while the appeal of the non final order is pending, 
absent leave of the court.  Fla. R. App. P. 9.130(f).   


 
8. No requirement to appeal a non-final order: 
While a party is not required to seek immediate review of a non-final order, awaiting 
the plenary appeal may render the issue moot or otherwise negatively impact the 
remainder of the proceedings in the lower court proceedings. 


 
C.  STAYS PENDING REVIEW OF FINAL OR NON-FINAL ORDERS (Fla. R. 


App. P. 9.310) 
 
1.  Stay is not automatic: 
Except in specific circumstances, a stay is not automatic.  To obtain a stay pending 
appellate review, file a motion in the trial court, whether it be the stay of a final or a 
non-final order.  The trial court has continuing jurisdiction, in its discretion, to grant, 
modify, or deny such relief.  The trial court may condition the stay on the posting of a 
good or sufficient bond, other conditions, or both.  Fla. R. App. P. 9.310(a). 
 
The factors which are to be considered in deciding whether to grant a stay pending 
appeal include the moving party’s likelihood of success on the merits, and the 
likelihood of harm should the stay not be granted.  See Perez v. Perez, 769 So.2d 389 
(Fla. 3rd DCA 1999)(Father’s failure to return children to mother after summer 
vacation, as required by parties’ post-divorce visitation arrangements, and father’s 
attempts to manipulate children’s custody preference, were sufficient to establish that 
mother had likelihood of success on merits of her appeal of order modifying custody, 
warranting issuance of stay, for purpose of maintaining status quo during appellate 
proceedings). 
 
The trial court has considerable discretion in controlling the circumstances under which 
proceedings may be stayed pending review.  See Pabian v. Pabian, 469 So.2d 189 (Fla. 
4th DCA 1985). 
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2. Review of an order denying a motion to stay: 
If the trial court denies the motion for stay, a motion to review the denial can be filed 
in the appellate court.  Fla. R. App. P. 9.310(f). 
 
The appellate court reviews the trial court’s decision under the abuse of discretion 
standard.  See Sunbeam Television Corp. v. Clear Channel Metroplex, Inc., 117 So.3d 
772 (Fla. 3rd DCA 2012). 


 
3. Exception for money judgment: 
If the order is a judgment solely for the payment of money, a party may obtain an 
automatic stay of execution pending review, without filing a motion, by posting a bond 
equal to the principal amount of the judgment plus twice the statutory rate of interest.  
Fla. R. App. P. 9.310(b)(1).   
 
The trial court has no authority to withhold execution of a money judgment unless the 
appropriate bond is posted.  Caruso v. Caruso, 932 So.2d 457 (Fla. 4th DCA 2006). 
 
Reversal of a stay is warranted if the bond does not cover the value of the judgment.  
Cohn v. Reiss, 615 So. 2d 173 (Fla. 4th DCA 1993). 
 
The purpose of conditioning a stay pending review on posting a bond is to ensure the 
payment to the judgment creditor of the full amount of the order on appeal, including 
interest, in the event the appeal is unsuccessful. Fodor v. Geiszler, 958 So.2d 446 (Fla. 
2nd DCA 2007). 
 
4. Duration of stay:   
A stay entered by a trial court shall remain in effect during the pendency of all review 
proceedings in Florida courts until a mandate issues, or unless otherwise modified or 
vacated. Fla. R. App. P.9.310(e). 


 
D. ORAL ARGUMENT: (Fla. R. App. P 9.320) 


A party wishing to present oral argument must make such a request in a separate 
document served in the appellate court.  The request should not be made as part of a 
brief or appendix and must contain a specific but brief reason as to why oral argument 
is necessary. 


A request for oral argument made in the last four words of the appellant’s brief does 
not comply with the rule.  Haines v. State, 113 So.2d. 601 (Fla. 2nd DCA 1959). 


In appeals, the request for oral argument must be made no later than 10 days after the 
last brief is due to be served.  Fla. R. App. P. 9.320(a). 
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In proceedings commenced by the filing of a petition (such as a petition for a writ of 
certiorari, the request for oral argument must be made no later than 10 days after the 
reply is due to be served.  Fla. R. App. P. 9.320(b). 


Each party will be allowed a maximum of 20 minutes for oral argument. Fla. R. App. 
P. 9.320. 


On its own motion or that of a party, the court may require, limit, expand, or dispense 
with oral argument.  Fla. R. App. P. 320. 


Cases without oral argument are subject to the same review, analysis, and consideration 
by a three judge panel as are cases that are orally argued. 


E. REHEARING; CLARIFICATION; CERTIFICATION: (Fla. R. App. 9.330) 
 


A party may file a motion for rehearing, clarification, certification, or issuance of a 
written opinion within 15 days of an order or within such other time set by the court.  
Fla. R. App. P. 9.330(a). 


 
1. Rehearing:  


The motion for rehearing must state precisely the points of law or fact that, in the 
opinion of the movant, the court has overlooked or misapprehended in its decision. 
The party cannot present issues not previously raised in the proceeding. Fla. R. App. 
P. 9.330(a). 
 
While permitted by the rules, motions for rehearing should be rare.  See Lawyers 
Title Insurance Corporation v. Reitzes, 631 So. 2d 1100 (Fla. 4th DCA 1993). 
 


2. Clarification: 
The motion for clarification must state precisely the points of law or fact in the 
court’s decision that, in the opinion of the movant, are in need of clarification.  Fla. 
R. App. P. 9.330(a). 


 
3.  Response: 


A response may be filed within 10 days of service of the motion. Fla. R. App. P. 
9.330(a). 


 
4. Written opinion: 


When a decision is entered without an opinion, and a party believes that an opinion 
would provide a legitimate basis for supreme court review, the party may request 
that the court issue a written opinion.  The request must include specific language 
set forth in Fla. R. App. R. 9.330(a). 
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5. Limitation on number of motions: 


A party may only file one motion for rehearing or for clarification.  Fla. R. App. P. 
9.330(b). 


 
F. REHEARING EN BANC: (Fla. R. App. P. 9.331) 


 
1. Timing: 


A party may move for a rehearing en banc within 15 days of an order.  Fla. R. App. 
P. 9.331 (d)(1). 


 
2. Grounds for motion: 


A motion for a rehearing en banc must be based solely on the grounds that the case 
is of exceptional importance or necessary to maintain uniformity in the court’s 
decisions.  Fla. R. App. P. 9.331(1).  A motion based on any other ground will be 
stricken. 


 
3. Response: 


A response may be served within 10 days of service of the motion.  Fla. R. App. P. 
9.331(1). 


 
4. Required language in motion: 


A rehearing en banc is an extraordinary proceeding.  If the motion for such a 
proceeding is filed by an attorney, the motion must contain the specific language 
detailed in Fla. R. App. P. 9.331(d)(2). 


III. APPELLATE ATTORNEY’S FEES AND COSTS 
 


A.  TEMPORARY APPELLATE FEES  


Fla. Stat. §61.16 provides the trial court with continuing jurisdiction to award 
temporary appellate attorney’s fees and costs.  A motion for appellate fees in a family 
law appeal should, as in the case below, allege the movant’s need and the respondent’s 
ability to pay because the prevailing party concept does not govern in family cases.   


Fla. R. App. P. 9.600(c)(1) also provides that the trial court retains jurisdiction to enter 
and enforce orders awarding temporary attorneys’ fees and costs reasonably necessary 
to protect the welfare and rights of any party pending appeal. 


 


1. Motion is required: 
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Motions for temporary appellate fees and costs are filed in the trial court and 
reviewable by the appellate court on motion.  Fla. R. App. 9.600 (c)(1); Swartz v. 
Swartz, 691 So.2d 2 (Fla. 3rd DCA 1996).    
 
Trial courts should include findings of fact in temporary appellate attorney’s fees 
orders.  See Robbie v. Robbie, 591 So.2d 1006 (Fla. 4th DCA 1991); Piluso v. 
Piluso, 622 So.2d 117 (Fla. 4th DCA 1993); Moore v. Kelso-Moore, 152 So.3d 681 
(Fla. 4th DCA 2014) but it is not per se reversible error for a trial court to fact to 
make explicit findings of fact. 
 
Ervin v. D.O.R., 152 So.3d 1261 (Fla. 1st DCA 2014) (A party seeking appellate 
fees must file a separate motion; the Father’s request for appellate fees was denied 
where his request for fees was made in a paragraph in his amended initial brief.) 
 


2. Timing: 


File a Motion for Temporary Appellate Fees quickly so it can be heard during the 
appellate proceedings. 


Kasm v. Lynnel, 975 So.2d 560 (Fla. 2d DCA 2008) (An order on a motion for 
temporary appellate fees must be obtained before the appellate proceeding is 
concluded;  a trial court cannot award attorneys’ fees at the conclusion of litigation 
for services rendered in an earlier appeal without authorization from an appellate 
court). 


3. Basis for temporary fee award: 


The standard for a temporary award is the same as for a final award.  Nichols v 
Nichols, 519 So.2d 620 (Fla. 1988); Woodward v. Berkery, 714 So.2d 1027 (Fla. 
4th DCA 1998). 


Linstroth v. Dorgan, 2 So.3d 305 (Fla. 4th DCA 2008) (Award of temporary 
appellate attorney’s fees and costs to the Former Wife was affirmed where there 
was a significant disparity in the parties’ finances which created a substantial 
financial imbalance; the Former Husband had ability to pay the fees awarded and 
the Former Wife should not be required to place herself in a position where she 
would substantially deplete all or a significant portion of her assets to pay her 
appellate attorney’s fees and costs). 
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B.  FINAL APPELLATE ATTORNEYS’ FEES  
 


1. Motion is required: 
Attorney’s fees are not automatically awarded for appeals in family law cases. 
Garcia v. Collazo, 178 So.3d 429 (Fla. 3d DCA 2015) (A motion for fees must be 
a separate document and must state the grounds on which recovery is sought.). 


 
2. Timing: 


A motion for appellate attorney’s fees must be filed with the appellate court as a 
separate document no later than the time for service of the reply brief.  Fla. R. App. 
P. 9.400(b). 


(Note:  A reply brief is the last brief filed and comes after the answer brief.  
However, it is wise to file a motion for appellate fees with your brief, whether it be 
the initial brief or the answer brief so that you do not forget to do so and be 
precluded from receiving an award of fees.) 


 
3. Basis for award: 


A motion for appellate attorney’s fees must state not only the rule authorizing the 
fee award but also the statutory or contractual basis.  As in the initial family law 
proceeding, the movant should allege his or her need and the respondent’s ability 
to pay. 


 
Tremblay v. Tremblay, 687 So.2d 313 (Fla. 4th DCA 1997) (Unless an appellate 
party’s cause is deemed to be frivolous, the trial court shall consider a party’s need 
and the other party’s ability to pay in determining whether to make attorney’s fees 
and costs awards at the appellate level). 


 
4. Bad faith litigation: 


Appellate attorney’s fees may be awarded for bad faith litigation.  Moakley v. 
Smallwood, 826 So.2d 221 (Fla. 2002); Diaz v. Diaz, 826 So.2d 229 (Fla. 2002); 
Mettler v. Mettler, 569 So.2d 496 (Fla. 4th DCA 1990).  
 
Taylor v. Taylor, 734 So.2d 473 (Fla. 4th DCA 1999) (Although the parties’  
financial resources is the primary factor to be considered in a request for appellate 
fees, the appellate court can consider the merits of the litigation pursuant to Rosen). 


 
5. Assessment of award: 
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Generally, the appellate court enters an order provisionally granting the fee motion 
and remanding the issue back to the trial court for consideration of both the 
entitlement and amount.   


 
White v. White, 695 So.2d 381 (Fla. 4th DCA 1997).  (Unless the order provides 
otherwise, a blanket grant of a motion for appellate attorney’s fees under Fla. Stat. 
§61.16 is only a determination that the issue of appellate fees should be addressed 
by the trial court to determine if the moving party has a need for an award of fees 
and the adverse party an ability to pay). 


 
Rados v. Rados, 791 So.2d 1130 (Fla. 2d DCA 2001) (A trial court cannot award 
appellate attorney’s fees unless the appellate court has authorized such an award).   


  
Note:  The Rados opinion is extremely informative regarding the appellate court’s 
reasoning when faced with a motion for appellate attorney’s fees in a family law 
matter. 


 
6. Review: 


Review of trial court orders on appellate attorney’s fees shall be by motion filed in 
the appellate court within 30 days of rendition of the order. Fla. R. App. P. 9.400 
(c).   
 
The appellate court reviews such orders under an abuse of discretion standard.  
Peller v. Granger Asphalt Paving, Inc., 687 So.2d 282 (Fla. 1st DCA 1997). 
 
Harrison v. Gattozzi, 992 So.2d 865 (Fla. 5th DCA 2008) (Fee awards are 
considered premature and not appealable if they only determine entitlement; an 
appealable order must determine the amount of fees as well.  Here the appeal was 
deemed premature where it was unclear whether the court decided that the father 
was entitled to an award of attorney’s fees and no amount was determined). 
 
Romerhaus v. Romerhaus, 7 So.3d 1143 (Fla. 2d DCA 2008) (Appeal of the Former 
Wife’s entitlement to attorney’s fees was nonfinal and nonappealable because the 
trial court did not establish the amount of the award).  See also Castaldi v. Castaldi, 
968 So.2d 713 (Fla. 2d DCA 2007); Shadwick v. Shadwick, 132 So.3d 915 (Fla. 2d 
DCA 2014); Alarcon v. Alarcon, 135 So.3d 542 (Fla. 2d DCA 2014). 
 
 


 
C. APPELLATE FEES IN PATERNITY ACTIONS: 
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Note: There exists a conflict between several of the districts as to whether 
appellate attorney’s fees may be obtained under §742.045 in paternity actions.   The 
Second and the Fourth districts allow such awards whereas the Fifth does not.  The 
Fifth bases its rulings on the precise language of the statute and the fact that it 
omits any reference to appellate proceedings. 


  
B.K. v. S.D.C., 122 So.3d 980 (Fla. 2d DCA 2013) (Fla. Stat. §742.045 allows 
appellate attorney fees in paternity actions.) See also M.J.I. v. A.J.K., 55 So.3d 732 
(Fla. 2d DCA 2011). 


 
McPherson v. Bittner, 126 So.3d 1230 (Fla. 4th DCA 2012) (Award of appellate 
fees in paternity action upheld based on order granting fees in earlier appeal; See 
concurring opinion.) 
 
Starkey v. Linn, 727 So.2d 386 (Fla. 5th DCA 1999) (Fla. Stat. §742.045 does not 
authorize appellate fees in paternity cases.) 


 
D. APPELLATE COSTS: 


 
1. Costs are taxed in favor of prevailing party: 


Unless the court orders otherwise, costs shall be taxed in favor of the prevailing 
party in the appeal.  Fla. R. App. 9.400(a).  See Okeelanta Corp. v. Bygrave, 727 
So.2d 950 (Fla. 4th DCA 1997) (Appellate court has some discretion in determining 
entitlement to appellate costs). 
 
An award of costs on appeal presupposes that a prevailing party has actually 
sustained the costs.  See Lone Star Industries, Inc., v. Liberty Mutual Insurance 
Company, 688 So.2d 950 (Fla. 3rd DCA 1997) (Insurer could not recover the cost 
of a bond posted where the insurer’s claims department paid the bond premium to 
the company’s surety department). 
 
In ruling on a motion to tax costs, the trial court determines which party prevailed 
on significant issues on appeal, not at the trial. Fleitman v. McPherson, 704 So.2d 
587 (Fla. 1st DCA 1997). 


 
2. Costs included: 


The categories of taxable costs are set forth in Fla. R. App. P. 9.400(a)(1)-(4) and 
include: 
a) Fees for filing and service of process; 
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b) Charges for preparation of the record and any hearing or trial transcripts 
necessary to determine the proceeding; 
c) Bond premiums; and 
d) Other costs permitted by law. 
 
Photocopy charges for the preparation of an appendix instead of a record in a 
petition for a writ of certiorari are taxable as appellate costs as costs for preparation 
of the record.  See Hollywood Firemen’s Pension Fund v. Terlizzese, 538 So.2d 934 
(Fla. 4th DCA 1989). 
 


3. Motion to tax costs: 
The prevailing party must file a motion seeking costs no later than 45 days after 
rendition of the court’s order.  Fla. R. App. P. 9.400.   
 
If a timely and authorized motion under Fla. R. App. P. 9.330 or 9.331 is filed, the 
order shall not be deemed rendered until the motion is either withdrawn or resolved 
by the filing of a written order. Fla. R. App. P. 9.020(j). 


 
4. Trial court has discretion in amount to award for costs set forth in Fla. R. App. 


P. 9.400. 
While the trial court may not ignore the items of costs listed in rule 9.400, he or she 
has discretion as to the amount allowed – and the amount must be reasonable.  See 
American Medical Intern., Inc. v. Scheller, 484 So.2d 593 (Fla. 4th DCA 1985). 


 
5. Review of a trial court order on appellate costs: 


A party may seek review of a trial court’s order on appellate costs by motion to the 
appellate court filed within 30 days of the rendition of the trial court order.  Fla. R. 
App.P. 9.400(c). 


 
IV.  ADDITIONAL NOTES AND CONSIDERATIONS 


 
1.  Rights of Children: (Fla. R. App. P. 9.146)  


Appeals of cases involving adoption, termination of parental rights, and those 
involving families and children in need of services are expedited.  See Fla. R. App. 
P. 9.146 for the time and procedure requirements. 
 
Upon the filing of a motion, cases related to child custody, timesharing, or other 
substantial interests of children will be expedited. 
 


2. Transcripts: 
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All transcripts submitted as part of the record must appear as one page of transcript 
per page.  Four pane transcripts (four pages of transcript on one page) will be 
rejected by the appellate court. 
 


3. Physical Exhibits: 
Do not include physical exhibits or outsized exhibits without first requesting 
permission of the court. 
 


4. Supplemental Authority:  (Fla. R. App. P. 9.225) 
Notices of supplemental authority may be filed with the court before a decision has 
been rendered to call attention to decisions, rules, statutes, or other authorities that 
are significant to the issues raised and that have been discovered after the last brief 
served.   


 
The notice of supplemental authority may identify briefly the issues argued on 
appeal to which the supplemental authorities are pertinent if the notice is 
substantially in the form prescribed by rule 9.900 (j). 
 
Copies of the supplemental authorities are to be attached to the notice. 
 
Absolutely no argument or comment on the authority will be accepted. 


 
5. Scheduling conflicts: 


“Notices of Unavailability” are unauthorized and will be stricken by the court.   
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EXTRAORDINARY WRITS 
 


I.  DEFINITION 
 
Extraordinary writs are extraordinary remedies (to be used in extraordinary circumstances where 
no other remedy is available). 
 
2. USE 
 
Often attorneys receive interlocutory rulings for which there is no right for immediate appellate 
review.  Some of these orders may significantly and detrimentally affect or prejudice a client’s 
case.  To be appealable before the conclusion of a matter and the entry of a final order, 
interlocutory orders must fit in one of the categories delineated in Florida Rules of Appellate 
Procedure 9.130. If the trial court enters an order that you feel is prejudicial to your client, but 
that is not appealable under Rule 9.130, you may consider whether you need to request 
immediate relief by applying for one of these writs.  The appellate court may (or may not) 
exercise its discretion and hear (or not) your appeal.  These extraordinary remedies may also be 
used to prevent a court from exceeding its jurisdiction or to compel a court to act. 
 
Florida Rules of Appellate Procedure 9.130(a)(3) limits appeals to the district courts of appeals 
of non final (interlocutory) orders that: 
 
 (A) concern venue; 
 


(B) grant, continue, modify, deny, or dissolve injunctions, or refuse to modify or 
dissolve injunctions; 


 
 (C) determine 
 
  (i) the jurisdiction of the person; 


(ii) the right to immediate possession of property, including but not limited to 
orders that grant, modify, dissolve or refuse to grant, modify, or dissolve 
writs of replevin, garnishment, or attachment; 


(iii) in family law matters: 
a. the right to immediate monetary relief; 
b. the rights or obligations of a party regarding child custody 


or    time-sharing under a parenting plan; or 
c. that a marital agreement is invalid in its entirety; 


(iv) the entitlement of a party to arbitration, or to an appraisal under an 
insurance policy; 


(v) that, as a matter of law, a party is not entitled to workers’ compensation 
immunity; 


  (vi) that a class should be certified; 
(vii) that, as a matter of law, a party is not entitled to absolute or qualified 


immunity in a civil rights claim arising under federal law; 
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(viii) that a governmental entity has taken action that has inordinately burdened 
real property within the meaning of §70.001(6)(a), Florida Statutes; or 


  (ix) the issue of forum non conveniens; 
(x) that, as a matter of law, a party is not entitled to immunity under 


§768.28(9) Florida Statutes; or 
(xi) that, as a matter of law, a party is not entitled to sovereign immunity. 


 
(D) grant or deny the appointment of a receiver, and terminate or refuse to terminate a 
receivership. 


 
3. TYPES 
 
What kinds of extraordinary writs are there? 
 
These materials cover four separate writs utilized by practitioners.  The writ of habeas corpus, 
which is most often used in criminal cases, is not addressed in these materials.    
 


A. Writ of certiorari:  File a petition for a writ of certiorari to ask the appellate court to 
exercise its discretion and hear your appeal – used when the order is of a type not 
immediately appealable as a matter of right.  This is the type of writ most commonly used 
by family law lawyers. 
 


B. Writ of prohibition:  File a petition for a writ of prohibition to prevent the court from 
taking an action which exceeds its jurisdiction or which you believe is improper. 
 


C. Writ of mandamus:  File a petition for a writ of mandamus to compel a public officer or 
agency to perform a ministerial duty required by law. 
 


D. Writ of quo warranto:  File a petition for a writ of quo warranto to challenge an action 
taken by a governmental officer. 


 
4. PROCEDURE:  
 
What is the procedure to file a petition for an extraordinary writ? 
 
Rule 9.100 of the Florida Rules of Appellate Procedure sets forth the procedure for applying for 
one of these extraordinary remedies.  These actions are called original proceedings because you 
do not file a notice in the lower court; you start the action by filing a petition directly in the 
appellate court.   
 
You must invoke the original jurisdiction of the court by filing a petition, accompanied by the 
required filing fee, with the clerk of the court deemed to have jurisdiction. Fla. R. App. P. 9.100; 
Fla. Fam. L.R.P. 12.630. 
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If your petition seeks review of a lower court order, you must name all the parties to the lower 
court proceeding (who are not named as petitioners) as respondents.  A petition for writ of 
certiorari must also be served on the judicial officer who issued the order in dispute. 
 
Effective March 16, 2017, the Family Law Rules of Procedure were amended to add Rule 
12.630, which is identical to Florida Rules of Civil Procedure Rule 1.630.  Both these rules 
apply to actions for the issuance of writs of mandamus, prohibition, quo warranto, and habeas 
corpus.  
 
Note that these rule does not apply to a petition seeking the issuance of a writ of certiorari. 
Certiorari proceedings are governed by the Rules of Appellate Procedure. 
 
The Family Law Rule is set forth in its entirety as follows: 
 
Rule 12.630.  Extraordinary Remedies 
 


(a) Applicability.   This rule applies to actions for the issuance of writs of 
mandamus, prohibition, quo warranto, and habeas corpus. 
 


(b) Initial Pleading. The initial pleading must be a petition.  It must contain: 
 


(1) the facts on which the petitioner relies for relief; 
 
(2) a request for the relief sought; and 


 
(3) if desired, argument in support of the petition with citations of authority. 
 


The caption must show the action filed in the name of the petitioner in all cases and not 
on the relation of the state.  When the petition seeks a writ directed to a lower court or to 
a governmental or administrative agency, a copy of as much of the record as is necessary 
to support the petitioner’s petition must be attached. 
 
(c) Time.  A petition must be filed within the time provided by law. 


 
(d) Process. If the petition shows a prima facie case for relief, the court may issue: 


 
(1) An order nisi in prohibition; 


 
(2) An alternative writ in mandamus that may incorporate the petition by reference 


only; 
 


(3) A writ of quo warranto; or 
 


(4) A writ of habeas corpus. 
 
The writ must be served in the manner prescribed by law. 
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(e) Response. Respondent must respond to the writ as provided in rule 12.140, but the 


answer in quo warranto must show better title to the office when the writ seeks an 
adjudication of the right to an office held by the respondent.  


 
5. TIME FRAME:  
 
When must a petition for an extraordinary writ be filed? 
 
The rules do not contain a specific time frame for a petition for one of these writs to be filed, 
with the exception of a petition for writ of certiorari.    Like an appealable final or non-final 
order, a petition for a writ of certiorari must be filed within 30 days of rendition of the order.  
Fla. R. App. P. 9.100 (c)(1).  This time limitation is jurisdictional.  If the petition for writ of 
certiorari is not filed within the time limit, it will be subject to dismissal on the motion of a party 
or sua sponte by the appellate court.  
 
While there is no specific time frame for a petition for a writ of mandamus or prohibition or quo 
warranto, the appellate court may deny relief if such a petition is not filed within a reasonable 
time from the discovery of the grounds for relief. In making this determination, the court may 
apply equitable principles. 
 
Fla. Fam. L.R.P. 12.630 merely provides that a petition for a writ of mandamus, prohibition, quo 
warranto, or habeas corpus (not for certiorari) must be filed within the time provided by law. 
 
REMEMBER:  Motions for rehearing of non-final orders are not authorized and do not toll the 
time for requesting certiorari review!!! 
 
Example 1:  John (roofing subcontractor) files complaint against Davis Insurance Company 
(insurance company).  Davis Insurance Company files a third party complaint against Joe Smith 
(general contractor).   
 
The trial court enters an order compelling the parties to attend arbitration.   
John timely moves for rehearing or reconsideration of the arbitration order and asks for the 
arbitration order to be vacated. The court takes no action and approximately one year later, John 
renews his motion.   
 
Note:  An order determining a party’s entitlement to arbitration is considered a non-final order 
under 9.130(a)(3)(C)(iv). 
 
The trial court denies John’s motion and John files a petition for a writ of certiorari.  The 
appellate court dismisses the petition as untimely. 
 
Rule:  John cannot bypass the strict 30 day time limitation of  Rule 9.100(c) by filing a second 
motion addressing the same issue raised and decided in earlier motion (the requirement to attend 
arbitration), and then seek review by certiorari.  John should have appealed the arbitration order 
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as a non-final appeal when that order (or within 30 days of the order) was entered.  Decktight 
Roofing Srvs. v. Amwest Sur., Ins., 841 So.2d 667 (Fla. 4th DCA 2003). 
 
Example 2:  A General Magistrate enters a report and recommendations requiring the production 
of documents.  The trial court adopts the GM’s report in an order dated January 1st.   Mary files a 
motion to reconsider.  The trial court denies the motion to reconsider on February 10th.  Mary 
files a petition for a writ of certiorari on March 9.  The appellate court dismisses the petition as 
untimely. 
 
Rule:  A motion for rehearing directed to a court order adopting a magistrate’s report and 
recommendations does not toll the time for filing an appeal of that order.  Mary should have 
appealed the court’s January 1st order within 30 days.  La Carrere v. Reilly, 987 So.2d 816 (Fla. 
3d DCA 2008) (Motions for reconsideration or rehearing of non-final orders are unauthorized 
and, therefore, do not toll the thirty day time limit for filing the notice of appeal.) 
 
6. PARTIES:  
 
Who are the parties to these petitions? 
 
If the petition seeks review of an order entered by a lower court, all parties to the proceeding in 
that court no named as petitioners must be named as respondents. Fla. R. App. P. 9.100. 
 
In a petition for a writ of certiorari, do not name the lower court judge or the name of the lower 
court in the caption as a respondent.  The judge or lower court is a party and must be referenced 
as such in the contents of the petition, but is not to be named in the caption.  Fla. R. App. P. 
9.100(c).  The petition must be served on all the parties, including the judge or lower court. 
 
In petitions for writs of mandamus and prohibition directed to a judge or the lower court, the 
judge or the lower court is a formal party to the petition and must be named as such in the body 
of the petition (but not in the caption).  The petition must be served on all the parties, including 
any judge or lower court who is a formal party to the petition. 
 
7. CONTENTS: 
 
 What information must be contained in the petition? 
 
The petition for one of these writs must include: 
 


A. The basis for invoking the court’s jurisdiction; 
B. The facts on which the petitioner relies; 
C. The nature of the relief sought; and 
D. The argument in support of the petition and appropriate citations of authority.  


Fla. R. App. P. 9.100(g).  See also Fla. Fam. L.R. P. 12.630. 
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If the petition seeks an order directed to a lower tribunal, it must include an appendix per Rule 
9.220 of the Florida Rules of Appellate Procedure, with references to the appropriate pages of 
the appendix. Fla. R. App. P. 9.100(g)(4). 
 
If the reviewing court finds that the petition provides a prima facie cause for relief and is 
considering the petition, the court will issue an order to show cause directing the respondent to 
file a response showing why relief should not be granted.  Fla. R. App. P. 9.100(h). 
 
No record is to be transmitted to the court unless ordered.  Fla. R. App. P. 9.100(i). 
 
The respondent may then serve a response within the time set by the court.  The response may 
not exceed 50 pages in length and must include argument in support of the response, appropriate 
citations of authority, and references to the appropriate pages of the supporting appendices.  Fla. 
R. App. P. 9.100(j). 
 
The petitioner has 20 days from the date of the response to serve a reply, if desired.  The reply 
may not be more than 15 pages in length and may include a supplemental appendix.  Fla. R. App. 
P. 9.100(k). 
 
8. FORMAT: 
 
What other requirements are there for the petition (and any responses or replies)? 
 
The lettering in all petitions, responses, and replies must be black, double-spaced, and with 
margins no less than one inch.  Footnotes and quotations may be single spaced and in the same 
size type as the text.  As in appellate briefs, the font must be either New Times Roman 14-point 
or Courier New 12-point.  You must also include a certificate of compliance signed by counsel 
or an unrepresented party certifying that the document complies with the font requirements of the 
Rule.  Fla. R. App. P. 9.100(l). 
 
9. TYPES OF WRITS: 
 
A. WRIT OF CERTIORARI 
 
Procedure: Petitions for writs of certiorari are subject to the requirements of Rule 9.100 of the 
Florida Rules of Appellate Procedure. 
 
Objective: The objective of a petition for a writ of certiorari is to obtain the right to an appeal 
of an order otherwise not appealable. 
 
It is used when a lower court has acted in excess of its jurisdiction or has otherwise departed 
from the essential requirements of law. 
 
Timing: A petition for a writ of certiorari must be filed within thirty (30) days of rendition 
of the order in dispute.  Motions for rehearing of non appealable interlocutory orders are not 
authorized and do not toll the time for the filing of the petition for a writ of certiorari  
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Entitlement to Relief:   To obtain relief by certiorari, a petitioner must demonstrate that: 
 


1) The challenged order constitutes a departure from the essential requirements of law 
2)  resulting in material injury for the remainder of the case 
3)  that cannot be corrected on appeal. 
 


Note: The latter two elements are jurisdictional and must be met before the appellate court may 
even consider the first element so if the petitioner is unable to establish the “irreparable harm” 
required by the second and third elements, the appellate court lacks jurisdiction to grant 
certiorari relief. 
 
This is logical because certiorari review is intended to allow a court to reach down and halt a 
miscarriage of justice where no other remedy exists.  It is not to redress mere legal error (which 
the unhappy party can address through an appeal upon the entry of a final order) 
 
See Elms v. Castle Constructors Co., 109 So.3d 1274 (Fla. 1st DCA 2013); Halpert v. Naporko, 
225 So.3d 862 (Fla. 3d DCA 2017). 
 
Courts:   Certiorari is available only in the district courts of appeal and the circuit courts, not in 
the Supreme Court. 
 
The standard of review on certiorari depends on the nature of the order that is the subject of the 
petition.  If the petition seeks review of an appellate decision of a circuit court in a civil or 
criminal case, the district court must determine whether the order is a departure from the 
essential requirements of the law.   
 
Where the petition for writ of certiorari is filed in the circuit court to review the decision of a 
local administrative body, the circuit court must determine whether the administrative tribunal: 


1. provided procedural due process; 
2.   observed the essential requirements of law; and 
3.   supported its findings by competent substantial evidence. 


 
A party may file a petition for a writ of certiorari to review: 


1.  an appellate decision of a lower court; 
2.   a final decision of a local administrative body; or 
3.  a pretrial order that is not subject to appeal 


 
A petition for a writ of certiorari differs from an appeal taken as a matter of right in at least four 
ways: 


1.   A petition for certiorari is available only if no direct appellate remedy is provided 
by law; 


2.  The reviewing court has discretion to decide whether to rule on the merits of a 
petition for certiorari; 


3.   The scope of review in a certiorari proceeding is much narrower than the scope of 
review on appeal.  NOTE:  Certiorari involves the review of a single order or 
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decision whereas an appeal may involve the review of numerous procedural and 
substantive matters leading up to a decision; and  


4.    Certiorari is available only to review judicial and quasi-judicial decisions and 
never to review legislative action. 


 
A court’s grant of certiorari is subject to an abuse of discretion standard of review. 
  
Use: Some examples where the court granted certiorari review are: 
 
To review an order compelling a party to produce names of patients on sign in logs.  Staman v. 
Lipman, 641 So. 2d 453 (Fla. 1st DCA 1994). 
 
To review an order requiring the production of medical and pharmacy records deemed so 
attenuated from the date of the petitioner’s accident so as to be irrelevant in a personal injury 
action.  McEnany v. Ryan, 77 So. 3d 921 (Fla. 4th DCA 2012). 
 
To review an order requiring production of documents protected by attorney-client privilege, 
including, in certain circumstances, the identity of the unnamed fee-paying client.  Corry v. 
Meggs, 498 So. 2d 508 (Fla. 1st DCA 1986). 
 
To review an order granting or denying a motion to disqualify counsel.  Walker v. River City 
Logistics Inc., 14 So. 3d 1122 (Fla. 1st DCA 2009); Kidd v. Kidd, 219 So. 3d 1021 (Fla. 5th DCA 
2017). 
 
To review an order requiring compulsory psychological counseling which was entered without 
notice and would cause irreparable harm.  Winddancer v. Stein, 765 So. 2d 747 (Fla. 1st DCA 
747). 
 
To review an order for a compulsory psychological evaluation of a child in a paternity case.  
Medina v. Haddad, 199 So.3d 450 (Fla. 3rd DCA 2016). 
 
To review an order requiring a mother to make her child available for genetic testing in the 
absence of a finding that good cause existed for the test.  Department of Revenue v. Hartsell, 189 
So.3d 363 (Fla. 1st DCA 2016). 
 
To review an order in a dependency case which prohibited the grandfather from contact with his 
grandson but left the child in the care of his wife, the grandmother.  In the Interest of S.C., 83 
So.3d 883 (Fla. 2nd DCA 2012). 
 
To review an order in a dependency case granting reunification in the absence of written findings 
addressing the best interest of the child factors.  In the Interest of I.N., 224 So.3d 900 ( Fla. 2nd 
DCA 2017). 
 
To review an order finding a father in contempt and the issuance of a writ of bodily attachment 
for failure to pay child support arrearages and attorney’s fees.  Browne v. Blanton-Browne, 199 
So.3d 565 (Fla. 1st DCA 2016). 
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To review a nonfinal order releasing a law firm’s retaining lien (based on a finding that the order 
on review was capable of causing irreparable harm to the firm’s retaining lien).  Rutherford, 
Mulhall & Wargo, P.A. v. Antidormi, 695 So. 2d 1300 (Fla. 4th DCA 1997); Shelowitz, Shelowitz, 
Terrell & Coffey, P.A. v. Peters, 931 So.2d 1059 (Fla. 4th DCA 2006). 
 
To review an order denying a motion to seal financial records in a family law case.  Nucci v. 
Nucci, 987 So. 2d 135 (Fla. 2nd DCA 2008). 
 
To review an order in a family case directing a spouse’s psychiatrist to answer questions relating 
to his patient’s extramarital affair.  Swift v. Swift, 617 So. 2d 834 (Fla. 4th DCA 1993).   
 
But note: The contact information for any medical or mental health professionals a spouse may 
have consulted does not fall within the scope of the psychotherapist –patient privilege.  
Therefore, the order compelling the wife to provide the information was not reviewable by 
certiorari.  Wilder v. Wilder, 993 So.2d 182 (Fla. 2nd DCA 2008). 
 
To review an order allowing a husband to depose the wife’s former psychologist and 
gynecologist in a divorce action where the wife’s mental and physical health were not at issue.  
Peisach v. Antuna, 539 So. 2d 544 (Fla. 3rd DCA 1989). 
 
To review a trial court’s discovery order requiring the wife to disclose seven (7) years of records 
from her psychologists, psychiatrists, counselors, and medical doctors.  Zarzaur v. Zarzaur, 213 
So.3d 1115 (Fla. 1st DCA 2017). 
 
To review an order compelling non parties to produce financial records not relevant to issues in a 
divorce action.  Bradstreet v. Taraschi, 529 So. 2d 809 (Fla. 5th DCA 1988). 
 
To review an order requiring the production of private individual financial information irrelevant 
to the litigation.  Mana v. Cho, 147 So.3d 1098 (Fla. 3rd DCA 2014). 
 
To review an order compelling discovery of financial information belonging to non-parties.  
Borck v. Borck, 906 So.2d 1209 (Fla. 4th DCA 2005). 
 
To review an order compelling a nonparty to provide discovery limited to parties (such as 
interrogatories, requests for admissions, and requests to produce).  Parker v. James, 997 So. 2d 
1225 (Fla. 2nd DCA 2008). 
 
To review an order compelling an incompetent spouse’s parents to produce personal financial 
information in a divorce action.  Mogul v. Mogul, 730 So. 2d 1287 (Fla. 5th DCA 1999). 
  
To review an order requiring production of documents containing material protected by attorney-
client privilege.  Feltner v. Intl. Nederlanden Bank, N.V., 622 So. 2d 123 (Fla. 4th DCA 1993). 
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To review an order requiring the production of trade secrets and confidential business 
information without first conducting an in camera inspection or evidentiary hearing.  Advanced 
Pool Services v. Miele, 77 So.3d 919 (Fla. 4th DCA 2012). 
 
To review a nonfinal order ordering a marital home to be listed for immediate sale.  Lerner v. 
Lerner, 708 So. 2d 1029 (Fla. 2nd DCA 1998). 
 
To review prejudgment civil contempt orders (in most circuits).  Jackson v. Jackson, 98 So. 3d 
112 (Fla. 2nd DCA 2012); Knorr v. Knorr, 751 So. 2d 64 (Fla. 2nd DCA 1999); Sears v. Sears, 
617 So. 2d 807 (Fla. 1st DCA 1993); Stewart v. Mussoline, 487 So. 2d 96 (Fla. 3rd DCA 1986).   
 
But see Caruso v. Super Vision Intl. Inc., 845 So. 2d 947 (Fla. 5th DCA 2003) and Alves v. 
Barnett Mortgage Co., 688 So. 2d 459 (Fla. 4th DCA 1997). 
 
To review an order which stayed proceedings until an award of attorney’s fees was paid.  Cody v. 
Colonial Imaging Products & Services, 717 So. 2d 1120 (Fla. 5th DCA 1998). 
 
To resolve a constitutional question of a legal or contractual obligation.  University of Miami v. 
Klein, 603 So. 2d 651 (Fla. 3rd DCA 1992) 
 
BUT:  An order compelling discovery is generally not reviewable by certiorari if the only 
objection to the discovery request is that it is overbroad.  Megaflight, Inc., v. Lamb, 749 So. 2d 
594 (Fla. 5th DCA 2000). 
 
ALSO:   Certiorari is ordinarily not available to review an order granting discovery where the 
objection to the discovery was that it was burdensome. Topp Telecom, Inc. v. Atkins, 763 So. 2d 
1197 (Fla. 4th DCA 2000); Homeward Residential, Inc. v. Rico, 110 So. 3d 470 (Fla. 4th DCA 
2013). 
 
AND: The expense of litigation is not considered the irreparable harm required for a writ of 
certiorari.  AVCO Corp. v. Neff, 30 So. 3d 597 (Fla. 1st DCA 2010). 
 
 
B.   WRIT OF PROHIBITION 
 
Procedure: Prohibition is subject to the requirements of Rule 9.100 of the Florida Rules of 
Appellate Procedure and Rule 12.630 of the Florida Family Law Rules of Procedure. 
 
If the petition demonstrates a preliminary basis for relief, the court may issue an order directing 
the respondent to show cause, within the time limit set by the court, why relief should not be 
granted.  In prohibition proceedings, an order to show cause automatically stays further 
proceedings in the lower tribunal. Fla. R. App. P. 9.100(h); Fla. Fam. L.R.P. 12.630 (d)(1). 
 
The litigant opposing the relief sought in the petition has the duty to respond to the order to show 
cause.  Unless specifically ordered to do so, the judge or lower court has no obligation to file a 
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response but retains jurisdiction to do so if desired.  The absence of a response is not deemed to 
admit the allegations of the petition.  Fla. R. App. P. 9.100(e)(3); Fla. Fam. L.R.P. 12.630(e). 
 
Objective: The objective of a writ of prohibition in an appellate court is to prevent a lower 
tribunal from an improper use of judicial power. 
 
Timing: While there is no specific time frame for a petition for a writ of prohibition, the 
appellate court may deny relief if the petition is not filed within a reasonable time from the 
discovery of the grounds for relief. In making this determination, the court may apply equitable 
principles.  Of course, since a writ of prohibition is to prevent an action from occurring, it is 
prudent to request this remedy in an expeditious manner. 
 
Courts: Writs of prohibition may be issued by: 
 
1. Florida Supreme Court -   Art. V, §3(b)(7), Fla. Const.; Fla. R. App. P. 9.030(a)(3).   
However, the jurisdiction of the Supreme Court is limited to the issuance of such writs to lower 
courts. 
 
2. District Courts of Appeal – Art. V., §4(b)(3), Fla. Const.; Fla. R. App. P. 9.030(b)(3). 
The district courts of appeal have concurrent jurisdiction with the Supreme Court for the 
issuance of writs of prohibition, but they are not limited to issuing them to state officers and state 
agencies, making this extraordinary remedy available in a much broader range of cases than in 
the Supreme Court.   
 
A petition for a writ of prohibition must be directed to the appellate court that would have 
jurisdiction for an appeal of the final order.  
   
3. Circuit Courts – Art. V. §5(b), Fla. Const.; Fla. R. App. P. 9.030(c)(3) 
The circuit courts have jurisdiction to issue writs of prohibition if the party requesting the writ 
can establish that the subject matter of the case is within the jurisdiction of the circuit court and 
the lower court is within the court’s territorial jurisdiction. 
  
Use:  
 
Prohibition is an extraordinary but appropriate remedy to prevent a court from acting in excess of 
its jurisdiction. English v. McCrary, 348 So. 2d 293 (Fla. 1977).  
 
Prohibition is a preventative remedy used sparingly to thwart an improper action that has not yet 
occurred.  Sparkman v. McClure, 498 So. 2d 892 (Fla. 1986). 
 
Prohibition is not an available remedy after the disputed action has already taken place.   English 
v. McCrary, 348 So.2d 293 , 348 So.2d at 293; Markin v. Markin, 877 So. 2d 785 (Fla. 4th DCA 
2004). 
 
Prohibition is not a substitute for an appeal and, like mandamus, is unavailable if the petitioner 
has another adequate remedy.  Sparkman v. McClure, 498 So. 2d 892 (Fla. 1986). 
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Prohibition is an extraordinary writ which is meant to be very narrow in scope and operation.  
English v. McCrary, 348 So.2d 293 (Fla. 1977). 
 
Prohibition must be used only in emergency cases to prevent an impending injury where there is 
no other appropriate and adequate legal remedy.  Dept. of Children and Family Services v. 
Interest of J.C., 847 So. 2d 487 (Fla. 3rd DCA 2003). 
 
Examples of the proper use of a writ of prohibition are: 
 
In emergency cases to prevent an impending injury where there is no other appropriate and 
adequate legal remedy.  Dept. of Children and Family Services v. Interest of J.C., 847 So. 2d 487 
(Fla. 3rd DCA 2003). 
 
To prevent the lower court from taking an action that is not within its jurisdiction to decide. Peltz 
v. Dist. Court of Appeal, Third Dist., 605 So. 2d 865 (Fla. 1992). 
 
To review the denial of a motion to disqualify a judge.  Bundy v. Rudd, 366 So. 2d 440 (Fla. 
1978); Holmes v. Goldstein, 650 So. 2d 87 (Fla. 4th DCA 1995); Nguyen v. Nguyen, __So.3d___ 
;  2017 WL3611542 (Fla. 3rd DCA, August 23, 2017); Davis v. State, 174 So.3d 646 (Fla. 1st 
DCA 2015). 
 
To order the reassignment of cases where the judge did not timely rule on the petitioner’s motion 
for disqualification.  Rosado v. State, 76 So. 3d 1140 (Fla. 4th DCA 2012). 
 
To challenge a court exercising jurisdiction where a statute expressly confers jurisdiction of the 
matter to a different court.   Dept. of Agric. & Consumer Services v. Bonanno, 568 So. 2d 24 
(Fla. 1990). 
 
To review an adverse decision on a claim that prosecution is barred by the statute of limitations.  
Carcaise v. Durden, 382 So. 2d 1236 (Fla. 5th DCA 1980). 
 
To object to a trial judge preparing to enter a final judgment which modifies an order under 
appeal.  Thompson v. Stewart, 569 So. 2d 1372 (Fla. 4th DCA 1990). 
 
To prevent a trial court from considering a spouse’s motion for attorney’s fees in a post-
judgment family case where the final judgment had become final and contained no reservation of 
jurisdiction to consider the issue of attorney’s fees.  Miraglia v. Geiger, 463 So. 2d 448 (Fla. 4th 
DCA 1985). 
 
To prevent a court from modifying a child support order from another state.  DOR v. Fleet, 679 
So. 2d 326 (Fla. 1st DCA 1996). 
 
To challenge a court in an action where there is no subject matter jurisdiction under the 
UCCJEA.  Morales v. Salazar, 833 So. 2d 226 (Fla. 5th DCA 2002). 
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To prevent an appellate court from improperly entertaining an untimely appeal.  Rice v. 
Freeman, 939 So.2d 1144 (Fla. 3rd DCA 2006). 
 
To direct a circuit court to dismiss an untimely appeal.  Goodwin v. State, 826 So.2d 1022 (Fla. 
3rd DCA 2001. 
 
To preclude a probate court judge from continuing to exercise jurisdiction over property not 
under the probate court’s jurisdiction.  Carlton Fields, P.A. v. Locascio, 81 So.3d 611 (Fla. 3rd 
DCA 2012). 
 
To prevent a prosecution barred by expiration of the statute of limitations.  Beyer v. State, 76 So. 
3d 1132 (Fla. 4th DCA 2012). 
 
Prohibition is not the appropriate remedy in all cases: 
 
Prohibition cannot be used to challenge the jurisdiction of the trial court to determine its own 
jurisdiction.  However, the petition for prohibition could be treated as one for certiorari.   
University of Miami v. Klein, 603 So. 2d 651 (Fla. 3rd DCA 1992). 
 
Prohibition shall not issue to prevent a trial judge from presiding over litigation merely because 
he or she is a Facebook “friend” with counsel representing a party.  Law Offices of Herssein and 
Herssein, P.A. v. U.S.A.A., __So. 3d __; 2017 WL361661 (Fla. 3rd DCA, August 23, 2017). 
 
Prohibition cannot be used to prevent the trial court from considering a modification of alimony 
and child support award after final judgment while an appeal from that judgment is pending.  
Horowitz v. Horowitz, 139 So.3d 929 (Fla. 4th DCA 2014).   
 
Note:  Florida Rules of Appellate Procedure 9.600(c) authorizes the trial court to consider a 
party’s post-judgment modification while the appeal of the judgment is pending BUT the trial 
court cannot enter a FINAL judgment disposing of that modification petition until jurisdiction 
returns to the trial court upon the conclusion of the appeal.  
 
C.  WRIT OF MANDAMUS 
 
Procedure:  Mandamus is subject to the requirements of Rule 9.100 of the Florida Rules of 
Appellate Procedure and Rule 12.630 of the Florida Family Law Rules of Procedure. 
 
The trial judge should not be named as a respondent in the caption of a petition for writ of 
mandamus filed in the appellate court even if the petition requests enforcement of a ministerial 
duty.  
 
Instead, the caption should include the names of the original parties in the lower court.  Fla. R. 
App. P. 9.100(e)(1); Fla. Fam. L.R.P. 12.630(b)(3). 
 
If the petition is directed to a judge, the judge is a party to the proceeding and the body of the 
petition must make that clear. 
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If the petition demonstrates a preliminary basis for relief, the court may issue an order directing 
the respondent to show cause, within the time limit set by the court, why relief should not be 
granted. 
 
Under the new Family Law Rule of Procedure R. 12.630, the court may issue an alternative writ 
in mandamus that may incorporate the petition by reference only.  Fla. Fam. L.R.P. 12.630(d)(2). 
 
The litigant opposing the relief sought in the petition has the duty to respond to the order to show 
cause.  Unless specifically ordered to do so, the judge or lower court has no obligation to file a 
response but retains jurisdiction to do so if desired.  The absence of a response is not deemed to 
admit the allegations of the petition.  Fla. R. App. P. 9.100(e)(3).  
 
Objective: The objective of a writ of mandamus is to compel a public officer or agency to 
perform a ministerial act required by law, i.e., to discharge a ministerial duty.  Browning v. 
Young, 993 So.2d 64 (Fla. 1st DCA 2008). 
 
Timing: While there is no specific time frame for a petition for a writ of mandamus, the 
appellate court may deny relief if such a petition is not filed within a reasonable time from the 
discovery of the grounds for relief. In making this determination, the court may apply equitable 
principles.   
 
Courts: Writs of mandamus may be issued by: 
 
1. Florida Supreme Court -   Art. V, §3(b)(8), Fla. Const.; Fla. R. App. P. 9.030(a)(3) 
However, the jurisdiction of the Supreme Court is limited to state officers and state agencies.  
The Supreme Court does not have jurisdiction to issue writs of mandamus to local governmental 
officers and agencies. 
 
2. District Courts of Appeal – Art. V., §4(b)(3), Fla. Const.; Fla. R. App. P. 9.030(b)(3) 
The district courts of appeal have concurrent jurisdiction with the Supreme Court for the 
issuance of writs of mandamus, but they are not limited to issuing them to state officers and state 
agencies, making this extraordinary remedy available in a much broader range of cases than in 
the Supreme Court. 
 
A petition for a writ of mandamus must be directed to the appellate court that would have 
jurisdiction on appeal from a final order.  
 
3. Circuit Courts – Art. V.,§5(b), Fla. Const.; Fla. R. App. P. 9.030(c)(3) 
The circuit courts have jurisdiction to issue writs of mandamus if the matter in controversy is 
within the subject matter jurisdiction of the circuit court, and if the governmental officer or 
agency is required to perform the ministerial duty at issue within the territorial jurisdiction of the 
circuit court. 
 
Rules 9.100 and 9.100(f) of the Florida Rules of Appellate Procedure govern petitions for writs 
of mandamus to review judicial or quasi-judicial actions. 
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Effective March 16, 2017, Rule 12.630 of the Florida Family Law Rules of Procedure also 
applies to actions for the issuance of writs of mandamus 
 
An order of a circuit court on a petition for writ of mandamus filed to review the quasi judicial 
action of an administrative tribunal is reviewable in the appellate court by certiorari, not by 
appeal.  
 
A final order of the circuit court granting or denying a petition for writ of mandamus is 
reviewable by appeal.  Browning v. Young, 993 So. 2d 64 (Fla. 1st DCA 2008) 
 
Use:    
 
The objective of a writ of mandamus is to enforce an established legal right by compelling a 
public officer or an agency to perform an indisputable ministerial duty required by law.    Smith 
v. State, 696 So. 2d 814 (Fla. 2nd DCA 1997); Puckett v. Gentry, 577 So. 2d 965 (Fla. 5th DCA 
1991). 
 
The petition must establish a clear legal right to performance of the act requested, an indisputable 
legal duty, and no adequate remedy at law. Holcomb v. Lee County (In re Estate of Warner), 57 
So. 3d 987 (Fla. 2nd DCA 2011). 
 
One of the most fundamental requirements for the issuance of the writ is that the legal duty of the 
public officer or agency must be ministerial and not discretionary.  Pace v. Singletary, 633 So. 
2d 516 (Fla. 1st DCA 1994); City of Tarpon Springs v. Planes, 30 So. 3d 693 (Fla. 2nd DCA 
2010). 
 
A duty or act is defined as ministerial when there is no room for the exercise of discretion and 
the action being required is directed by law.  Town of Manalapan v. Rechler, 674 So. 2d 789 
(Fla. 4th DCA 1996), citing Solomon v. Sanitarians’ Registration Board, 155 So. 2d 353 (Fla. 
1963). 
 
A writ of mandamus is not available to compel official action involving the exercise of 
discretion.  City of Miami Beach v. Atheneum, Inc., 254 So. 2d 41 (Fla. 3rd DCA 1971). 
 
A prosecutor’s discretionary decision whether to discontinue prosecution is NOT a ministerial 
act.  Barnett v. Antonacci, 122 So.3d 400 (Fla. 4th DCA 2013). 
 
A writ of mandamus cannot be used to litigate entitlement to a right, only to enforce an existing 
right by compelling the performance of a required duty.  City of Bradenton v. Johnson, 989 So. 
2d 25 (Fla. 2nd DCA 2008); Butler v. City of Melbourne Police Dept., 812 So. 2d 547 (Fla. 5th 
DCA 2002). 
 
Mandamus is only appropriate if no other adequate remedy exists and all other administrative or 
legal remedies have been exhausted.  State, Office of Atty. Gen. v. Shore, 41 So. 3d 966 (Fla. 2nd 
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DCA 2010), citing Shevin ex rel. State v. Pub. Serv. Comm'n, 333 So.2d 9 (Fla.1976); King v. 
State, 665 So. 2d 377 (Fla. 4th DCA 1996); Faxas v. State, 975 So.2d 1269 (Fla. 4th DCA 2008). 
 
However, an exception to this rule is that appellate courts may exercise their discretion to issue 
such writs to address pure issues of law relating to the constitutionality of statutes.  Hess by and 
through Hess v. Metropolitan Dade County, 467 So. 2d 297 (Fla. 1985); Fine v. Firestone, 448 
So. 2d 984 (Fla. 1984). 
 
Mandamus is a remedy that applies exclusively to the enforcement of a ministerial duty on the 
part of the government or a government representative.  Puckett v. Gentry, 577 So. 2d 965 (Fla. 
5th DCA 1991). 
 
Mandamus does not lie to require a private citizen to perform a ministerial duty required by law. 
Donahue v. Vaughn, 721 So. 2d 356 (Fla. 5th DCA 1998); Puckett v. Gentry, 577 So. 2d 965 
(Fla. 5th DCA 1991). 
 
Examples of the proper use of a writ of mandamus are: 
 
To force a public official to issue a license or a permit.  Alvarez v. Department of Professional 
Regulation, 546 So. 2d 726 (Fla. 1989).   
 
For example, a person seeking a license or permit meets all of the qualifications for the issuance 
of a permit but is denied one.  The ministerial duty to issue a permit could be enforced by 
mandamus.  
 
However, matters which relate to the form and effect of a license cannot be addressed through 
mandamus.  Agency for Health Care Administration v. Sebastian Hosp., Inc., 670 So. 2d 1040 
(Fla. 1st DCA 1996). 
 
To force a court to take some action, such as to set a case for trial.  Rolle ex rel. Dabrio v. 
Birken, 994 So. 2d 1129 (Fla. 3rd DCA 2008). 
 
To compel a judge to rule on a motion within a reasonable time.  Mason v. Circuit Court, Fifth 
Judicial Circuit, 603 So. 2d 94 (Fla. 5th DCA 1992)  
 
To compel a judge to rule on a motion challenging personal jurisdiction.  Berens v. Cobb, 539 
So. 2d 24 (Fla. 2nd DCA 1989). 
 
To compel a district court to reinstate an appeal dismissed for lack of jurisdiction. Griffin v. 
Sistuenck, 816 So. 2d 600 (Fla. 2002). 
 
To compel a judge to fulfill the ministerial duty mandated by Fla. Statute § 57.081(1) to grant 
indigent fee waivers where a certificate of indigence has been awarded. Ledger v. City of St. 
Petersburg, 135 So.3d 496 (Fla. 2nd DCA 2014). 
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To correct an erroneous order granting a motion to disqualify a judge.  May Investments v. Lisa, 
S.A., 814 So. 2d 471 (Fla. 3rd DCA 2002). 
 
But:  The petitioner filed for mandamus to quash an order issued by the trial court requiring a 
minor child’s attorney ad litem to disclose the client’s whereabouts in a dependency matter.  
R.L.R. v. State, 116 So.3d 570 (Fla. 3rd DCA 2013).  Note:  The appellate court treated the 
petition for mandamus as a petition for a writ of certiorari and granted it.   
 
D. WRIT OF QUO WARRANTO 
 
Procedure: Petitions for writs of quo warranto are subject to the requirements of Rule 9.100 
of the Florida Rules of Appellate Procedure and, effective March 16, 2017, to Florida Family 
Law Rules of Procedure Rule. 12.630. 
 
If the petition demonstrates a preliminary basis for relief, the court may issue an order directing 
the respondent to show cause, within the time limit set by the court, why relief should not be 
granted.  Fla. R. App. P. 9.100; Fla. Fam. L.R.P. 12.630(d)(3). 
 
The litigant opposing the relief sought in the petition has the duty to respond to the order to show 
cause.  Unless specifically ordered to do so, the judge or lower court has no obligation to file a 
response but retains jurisdiction to do so if desired.  The absence of a response is not deemed to 
admit the allegations of the petition.  Fla. R. App. P. 9.100(e)(3); Fla. Fam. L.R.P. 12.630. 
 
The answer in quo warranto must show better title to the office when the writ seeks an 
adjudication of the right to an office held by the respondent.  Fla. Fam. L.R.P. 12.630(e). 
 
Objective: The objective of a petition for a writ of quo warranto is to challenge the authority 
of a public official – the exercise of a right or privilege that is derived from the state. Florida 
House of Representatives v. Crist, 999 So. 2d 601, 607 (Fla. 2008), cert denied, 555 U.S. 1212, 
(2009); State ex rel Merrill v. Gerow, 79 Fla. 804 (1920);  
 
Timing: While there is no specific time frame for a petition for a writ of quo warranto, the 
appellate court may deny relief if such a petition is not filed within a reasonable time from the 
discovery of the grounds for relief. In making this determination, the court may apply equitable 
principles.   
 
Courts: Writs of quo warranto may be issued by: 
 
1. Florida Supreme Court -   Art. V, §3(b)(8), Fla. Const.; Fla. R. App. P. 9.030(a)(3). 
Under the Florida Constitution, the Florida Supreme Court is authorized to issue writs of quo 
warranto to state officers and state agencies, which reference limits the use of this extraordinary 
writ.  The Supreme Court does not have the authority to issue a writ of quo warranto to a private 
party or to a local governmental officer. 
 
2. District Courts of Appeal – Art. V., §4(b)(3), Fla. Const.; Fla. R. App. P. 9.030(b)(3). 
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The district courts of appeal have jurisdiction to issue writs of quo warranto, but are not limited 
to state officers or state agencies.  Therefore, as with writs of mandamus, the district courts of 
appeal have broader jurisdiction than that available to the Supreme Court. 
 
3. Circuit Courts – Art. V. §5(b), Fla. Const.; Fla. R. App. P. 9.030(c)(3) 
The circuit courts have jurisdiction to issue writs of prohibition if the matter in dispute is within 
the circuit court’s subject matter, and if the public officer challenged by the petition is within the 
circuit court’s territorial jurisdiction. 
 
Use:   
 
The term “quo warranto” means by what authority, and the writ is the proper way to inquire 
whether a particular individual has improperly exercised a power or a right derived from the 
state.  Whiley v. Scott, 79 So. 3d 702 (Fla. 2011). 
 
Writs of quo warranto are most often used to challenge the right of an individual to hold a public 
office.  State ex rel Bruce v. Kiesling, 632 So. 2d 601 (Fla. 1994); State ex rel Booth v. Byington, 
168 So. 2d 164 (Fla. 1st DCA), affirmed 178 So. 2d 1 (Fla. 1965). 
 
A writ of quo warranto is appropriate to test private foreign corporation's exercise of its 
corporate franchise when the jurisdiction of incorporation had restricted that authority.  Belle 
Island Investment Co. Ltd. v. Feingold, 453 So. 2d 1143 (Fla. 3rd DCA 1984). 
 
It is the appropriate remedy to challenge the authority of a public officer to take certain actions in 
an official capacity.  State ex rel Butterworth v. Kenny, 714 So. 2d 404 (Fla. 1998); Martinez v. 
Martinez, 545 So. 2d 1338 (Fla. 1989). 
 
The remedy of quo warranto is available to challenge the governor’s authority to call more than 
one special session in one year.  Martinez v. Martinez, 545 So. 2d 1338 (Fla. 1989). 
 
A private individual cannot file a petition for a writ of quo warranto to test the right of the 
respondent to hold public office unless that individual claims a right to the office.  Fouts v. 
Bolay, 795 So. 2d 1116 (Fla. 5th DCA 2001). 
 
The petitioner does not have to demonstrate a real or personal interest if a request for a writ of 
quo warranto seeks enforcement of a public right because the people are the real party in interest.  
Macnamara v. Kissimmee River Valley Sportsmans’ Association, 648 So. 2d 155 (Fla. 2nd DCA 
1994), citing State ex rel. Pooser v. Wester, 126 Fla. 49 (Fla. 1936). 
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STATUTES, RULES, and KEY CASE LAW YOU MUST KNOW 


 
I. STATUTES  


  A. Fla. Stat. §§ 742.011-742.018 (2013): Determination of Parentage 
  B. Fla. Stat. § 744.301 (2013): Natural Guardians 
  C. Fla. Stat. § 61.30 (2013): Child Support Guidelines 
  D. Fla. Stat. §§ 382.001-382.356 (2013):  Vital Statistics 
  E. Fla. Stat. § 732.108 (2013): Probate Code – Persons Born out of Wedlock 
  F. Fla. Stat. §§ 61.501-61.542 (2013): UCCJEA 
  G. Fla. Stat. § 95.11(3)(b) (2013): Statute of Limitations 
  H. Fla. Stat. § 48.193(1)(h) (2013): Long Arm Jurisdiction 


I. Fla. Stat. § 63.054 (2013): Florida Putative Father Registry 
  J. Fla. Stat. § 409.256 (2013): Administrative Paternity 


 K. Fla. Stat. § 742.18 (2013): Disestablishment of Paternity 
 L. Fla. Stat. § 409.257(3) (2013): Service by Publication 
 
II. RULES  


  A. Fla. Fam. L.R.P. 12.010(a): Scope. Apply to Paternity 
  B. Fla. Fam. L.R.P. 12.020: Applicability of Civil Rules 


 
III. KEY CASES  


A. Dep’t of H.R.S. v. Privette, 617 So.2d 305 (Fla. 1993) 
 B. Kochinsky v. Moore, 698 So.2d 397 (Fla. 4th DCA1997) 
 C. Carlyon v. Weeks, 387 So.2d 465 (Fla. 1st DCA 1980) 
 D. Simons v. Jorg, 384 So.2d 1362 (Fla. 2d DCA 1980) 
 E. Race v. Sullivan, 612 So.2d 660 (Fla. 4th DCA 1993) 
 F. Daniel v. Daniel, 695 So.2d 1253 (Fla. 1997) 


G. Heart of Adoptions, Inc. v. J.A., 963 So.2d 189 (Fla. 2007) 
H. Kendrick v. Everheart, 390 So.2d 53 (Fla. 1980) 


 
IV.   SAME-SEX CASES 


A.         D.M.T. v. T.M.H., 129 So.3d 320 (Fla. 2013) 
  B.  Obergefell v. Hodges 135 S.Ct. 2584 (2015) 


C.  Brandon-Thomas v. Brandon-Thomas, 163 So.3d 644 (Fla. 2nd DCA 2015) 
  D.  In re: Maxwell v. Stephens-Maxwell, Case No.: 502014DR010428 
  E.  Chin v. Armstrong 4:15-cv-00399-RH-CAS (N.D. Fla.) 


F.  B.B.S. v.  Rodriguez–Murguia, 191 So.3d 528 (Fla. 4th DCA 2016) 
G. Pavan v. Smith, 137 S. Ct. 2075 (2017) 
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V. PATERNITY TOP TEN1 


1. THE MOTHER OF A CHILD BORN OUT OF WEDLOCK IS THE 
NATURAL GUARDIAN OF THE CHILD (Fla. Stat. § 744.301(1)) 


a. The Mother is entitled to primary residential care and custody unless 
a court order of competent jurisdiction enters an order stating 
otherwise.  Fla. Stat. § 744.301(1) 


 
b. Because the Mother is sole custodian of a child born out of wedlock: 


i. She may the leave the State before a paternity order is entered; and  
ii. She cannot be ordered to return until a paternity order is entered. 


 
c. Shared parental responsibility under Chapter 61 does not apply until 


an order is entered by the Court that establishes that paternity has been 
established by law or otherwise.  See Fla. Stat. §§ 744.031(1) & (2). 


 
d. Until there is an adjudication of paternity, putative father has NO 


STANDING. Since the putative father has no standing:  
 


i. No pick up orders to putative fathers.  See Fla. Stat. 744.301(1); 
Williams v. Primerano, 973 So.2d 645 (Fla. 4th DCA 2008) (A 
pick-up order permits a court to obtain the physical presence 
within the jurisdiction so that it can adjudicate issues of custody 
or to enforce an already granted right of custody.  It is NOT a 
vehicle by which an initial determination of custody is made.)  
 


ii. No injunctions to prevent removal to putative fathers.  
 


iii. No custody or visitation can be ordered in any ex parte 
proceedings brought by the putative father, including domestic 
violence. 
 


iv. Paternity should not be established in a Domestic Violence 
proceeding; a separate action is required.   


 
 
 
 
 
 
 


                                                 
1  Special thanks to Judge Goldenberg for granting the author with permission to utilize and 


reprint portions of “Judge’s Paternity Top Ten (Now Eleven)” in the preparation of these materials.  
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2. THE BIRTH CERTIFICATE AND PUTATIVE FATHER 
REGISTRY DO NOT ESTABLISH PATERNITY.  See Fla. Dept. of 
Revenue ex rel v. R.A.E. v. M.L.S., 756 So.2d 125 (Fla. 2d DCA 2000).  But 
see Mohorn v. Thomas, 30 So.3d 710 (Fla. 4th DCA 2010) (The Court held 
that the requirements associated with the execution of the birth certificate 
met the requirements of a voluntary acknowledgement.) 


Chapter 742 provides the primary jurisdiction and procedures for determination of 
paternity for children born out of wedlock, except as otherwise provided for in 
Chapters 39 and 63.   


 
Establishment of Paternity under Chapter 742: 


 
Paternity is established under Chapter 742 if one of the following was completed:  


 
(a) If the establishment of paternity has been raised and determined within an 


adjudicatory hearing brought under the statutes governing inheritance, or 
dependency under workers’ compensation or similar compensation 
programs;  


 
(b) If an affidavit acknowledging paternity or a stipulation of paternity is 


executed by both parties and filed with the clerk of court;  
  


(c) If an affidavit, a notarized voluntary acknowledgment of paternity, or a 
voluntary acknowledgment of paternity that is witnessed by two individuals 
and signed under penalty of perjury as provided for in Fla. Stat. § 382.013 
or Fla. Stat. § 382.016 is executed by both parties; OR 


 
(d) If paternity is adjudicated by the Department of Revenue as provided in Fla. 


Stat. § 409.256. 
 


 Fla. Stat. § 742.10(1) 
   


Voluntary Acknowledgment of Paternity  
 


If an adjudicatory proceeding was not held, a notarized “voluntary 
acknowledgment of paternity” which is witnessed by two individuals and signed 
under penalty of perjury in accordance with Fla. Stat. 92.525(2) creates a rebuttable 
presumption of paternity and no judicial or administrative proceeding is required to 
affirm or ratify the acknowledgment.  See Fla. Stat. § 742.10.  


  
As set forth below, such an acknowledgement may be rescinded for any reason 
within 60 days of signing.  After 60 days, it shall constitute an establishment of 
paternity and may be challenged only for fraud, duress, or material mistake of fact 
with the burden of proof upon the challenger, and under which the legal 
responsibilities, including child support obligations of any signatory arising from 
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the acknowledgment may not be suspended during the challenge, except upon a 
finding of good cause by the Court.  


 
3. PRESUMPTION OF LEGITIMACY: THE LAW PRESUMES THAT 


THE HUSBAND OF A BIOLOGICAL MOTHER OF A CHILD IS 
THE CHILD’S LEGAL FATHER. Perkins v. Simmonds, 42 Fla. L. 
Weekly D2104b (Fla. 4th DCA 2017). 


a.  The presumption of legitimacy is one of the strongest rebuttable 
presumptions known to law and is based on the child’s interest in 
legitimacy and the public policy of protecting the welfare of the child. 
J.T.J. v. N.H., 84 So.3d 1176 (Fla. 4th DCA 2012). 


 
b. Once children are born legitimate, they have the right to maintain that 


status both factually and legally if doing so is in their best interests.  
The child’s legally recognized father likewise has an unmistakable 
interest in maintaining a relationship with the child unimpugned.  See 
Dep’t of H.R.S. v. Privette, 617 So.2d 305 (Fla. 1993). 


 
c. Florida courts do not recognize dual fathership and, therefore, only 


one man may be designated the child’s legal father with the rights and 
responsibilities thereof at any given time. The minor child was born 
to an intact marriage so paternity was established as a matter of law. 
The fact that DNA test results established another individual as the 
child’s biological father was legally insignificant. See C.G. v. J.R. and 
J.R., 130 So.3d 776 (Fla. 2d DCA 2014). 


 
d. The child of a married woman has an equal protection right arising in 


paternity that allows the mother to proceed against a man other than 
her husband but this right is significantly restricted by the child’s 
countervailing due process right to legitimacy.  R.H.B. v. J.B.W., 826 
So.2d 346 (Fla. 2d DCA 2002). 


 
e. Ordering a blood test/DNA test: 


    
i.  Before blood tests can be ordered in cases in which a presumption 


of legitimacy is raised by a putative father, the trial court is 
required to hear argument from the parties, including the legal 
father, if he wishes to appear, and a guardian ad litem appointed 
to represent the child; Department of Health and Rehabilitative 
Services (HRS) also may be an appropriate party in cases 
involving the expenditure of public monies on behalf of a child. 


 
ii. A child, as represented by a guardian ad litem, is an indispensable 


party to a hearing to determine whether a blood test may be 
ordered in a case in which the presumption of legitimacy is raised 
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by a putative father, since a child’s best interests are the primary 
issue in the proceeding. 


 
iii. In a Privette hearing, the movant has the burden of proving by 


clear and convincing evidence the requisite factors.  Even if the 
legal father is proven not to be the child’s biological father, there 
still must be a clear and compelling reason why it is in the child’s 
best interests to overcome the presumption of legitimacy. See 
Ownby v. Ownby, 639 So.2d 135 (Fla. 5th DCA 1994). 


 
iv. Trial court hearing a petition for a blood test in a paternity action 


in which a presumption of legitimacy is raised by a putative father 
is required to determine that the complaint is apparently accurate 
factually, is brought in good faith,  is likely to be supported by 
reliable evidence, and to find that the child’s best interests will be 
better served even if the blood test later proves the child’s factual 
illegitimacy; one seeking the test bears the burden of proving 
these elements by clear and convincing evidence. 


 
v. It is error to order the former husband to submit to paternity 


testing of a child born after the parties divorced but while they 
continued to cohabit, without first evaluating the best interests of 
the child.  Barker v. Barker, 785 So.2d 1273 (Fla. 5th DCA 2001). 


 
vi. It was error to order DNA testing to establish that another person 


was the biological father of the child born of an intact marriage 
where guardian opined that the child’s best interests would not be 
served by terminating the child’s relationship with legal father.  
Callahan v. D.O.R. ex rel Roberts, 800 So.2d 679 (Fla. 5th DCA 
2001). 


 
vii. In Alls v. Department of Revenue, 138 So.3d 592 (Fla. 5th DCA 


2014), the trial court entered a paternity judgment finding Mr. 
Alls to be the legal father of the minor child even though the 
child’s mother was married to another man at time of the child’s 
conception and birth. The trial court entered the judgment 
because Mr. Alls ignored a previous court order requiring him to 
submit to a paternity test.  Mr. Alls filed a Motion to Set Aside 
the Final Judgment and argued that the trial court’s lack of subject 
matter jurisdiction and its failure to conduct a Privette hearing 
rendered the paternity judgment void. The trial court deferred 
ruling on Mr. Alls’ motion and entered another order requiring 
Mr. Alls to submit to a paternity test.  The Department of 
Revenue conceded that the trial court erred in ordering a paternity 
test since the previous judgment of paternity had not been 
vacated. The Appellate Court held that the trial court must first 
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vacate the original paternity judgment and conduct a Privette 
hearing before ordering a paternity test.  


 
viii. A trial court was required, prior to ordering a putative biological 


father to submit to a blood test, to address evidence presented and 
determine the best interests of the child, who was conceived 
during the natural mother’s marriage to the legal father.  The 
findings of fact are required.  Hebner v. Barry, 834 So.2d 305 
(Fla. 4th DCA 2003). 


 
ix. No party to any family law proceeding is entitled to an order 


requiring another party to submit to genetic testing unless the 
proceedings place paternity in controversy. Department of 
Revenue ex rel Thomas v. Ceasar. Jr., 188 So.3d 989 (Fla. 1st 
DCA 2016)(finding that the Child Support Hearing Officer erred 
in ordering the respondent and a non-party, adult child, to submit 
to DNA testing where the respondent had not pled to disestablish 
paternity and there were no pending paternity proceedings); see 
also Department of Revenue, o/b/o Barnhill v. Smith, 176 So.3d  
1289 (Fla. 1st DCA 2015)(finding that the trial court erred by 
adopting the order of the general magistrate granting the father’s 
motion for genetic testing and ordering the custodian to produce 
the minor child where the issue of paternity was not placed in 
controversy by the father and good cause had not been shown for 
paternity testing to take place).  


 
f. Legal fathers are indispensable parties in actions on behalf of 


mothers against putative fathers.  
 


i. A legal father (i.e., a man married to the child’s mother at the 
time of birth) is an indispensable party in an action to determine 
paternity and to place support obligations on another man unless 
it is conclusively established that the legal father’s rights to the 
child have been divested by some earlier judgment. Fla. D.O.R. 
v. Cummings, 930 So.2d 604 (Fla. 2006). 


 
ii. In DOR v. Cummings, the Court found that legal fathers of 


children were indispensable parties to Department of Revenue’s 
actions on behalf of mothers against putative biological fathers, 
seeking to determine paternity and to establish child support; 
each mother was married to a man other than the alleged 
biological father at the time of the child’s birth, and thus, such 
men were the legal fathers of the children and their presence was 
required to conclusively determine who owed a duty to support 
the children.   
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g. There is no right to trial by jury in a Privette hearing.  M.R. v. A.B.C., 
683 So.2d 629 (Fla. 3d DCA 1996). 


 
h. A court must balance the stigma of illegitimacy against the child’s 


right to support.  Noble v. Burell, 646 So.2d 293 (Fla. 5th DCA 1990). 
 


i. A putative father does not have standing to seek to establish the 
paternity of a child where the child was born into an intact marriage, 
and where the married woman and her husband object to the paternity 
action.  Tijerino v. Estrella, 843 So.2d 984 (Fla. 3d DCA 2003); 
Johnson v. Ruby, 771 So.2d 1275 (Fla. 4th DCA 2000); Bellonio v. 
Gagliano, 815 So.2d 721 (Fla. 5th DCA 2002); S.B. v. D.H., 736 So.2d 
766 (Fla. 2d DCA 1999).   


 
j. Rebutting the presumption of legitimacy:   


 
i. Florida courts have held that a biological father may seek to 


establish his paternity even when the married woman and her 
husband object if “common sense and reason are outraged” by 
barring such an action based upon the marital presumption. M.L. 
v. Dep’t of Children & Families, 2017 Fla. App. LEXIS 6187 
(Fla. 4th DCA 2017) citing Lander v. Smith, 906 So.2d 1130 (Fla. 
4th DCA 2005). However, a trial court does not abuse its 
discretion by denying a prospective biological father’s petition to 
establish paternity when the prospective biological parent does 
not act quickly enough.  


 
ii.  Although Florida does not recognize the legal fiction of dual 


fathership, the court cannot summarily dismiss a petition to 
establish paternity for failure to state a cause of action based 
solely on the implication of the presumption of legitimacy. Fla. 
Dep’t of Revenue ex rel. L.M.M. v. A.M., 192 So. 3d 582 (Fla. 2d 
DCA 2016). In other words, the presumption of legitimacy need 
not be rebutted at the outset of a paternity action and should 
instead be addressed during the proceedings.  


 
iii. If there is no competent, substantial evidence regarding a 


presumption of legitimacy, a court should order scientific 
paternity testing.  Dep’t of H.R.S. ex rel D.A.R. v. C.M.N., 661 
So.2d 22 (Fla. 2d DCA 1994).  


 
iv. The presumption of legitimacy may be overcome with competent, 


substantial evidence supporting that the children’s best interests 
will be served. Fernandez v. Fernandez, 857 So.2d 997 (Fla. 5th 
DCA 2003). An action seeking declaratory relief is a proper 
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method to resolve the issue of paternity of children who were 
born during the mother’s marriage to another man.  


 
v. The trial court clearly erred when it focused solely on biology, 


rather than on the best interests of the child, when it overcame the 
presumption of legitimacy and removed father’s rights as legal 
father of child, during divorce proceeding. Even though the 
Father was not child’s biological father, he, along with the 
Mother, signed a voluntary acknowledgement of paternity. There 
must be a clear and compelling reason based primarily on the 
child’s best interests to overcome the presumption of legitimacy 
even after the legal father is proven not to be the biological father. 
Van Weelde v. Van Weelde, 110 So.3d 918 (Fla. 2d DCA 2013). 


 
 


4. THE PRESUMPTION OF LEGITIMACY IS NOT OVERCOME 
WHEN A MARRIED HUSBAND AND WIFE STIPULATE THAT 
CHILD’S FATHER IS NOT THE HUSBAND, BUT DOES NOT 
CHALLENGE CHILD’S LEGITIMACY AND THE BIRTH 
CERTIFICATE REMAINS UNCHANGED.  See Daniel v. Daniel, 695 
So.2d 1253 (Fla. 1997). 


a. Legitimacy exists when a child is born during the mother’s marriage, 
regardless of whether the father is her husband or someone else. 
Legitimacy and paternity are not the same thing. 
 


b. A child born during a valid marriage remained legitimate, although 
the mother’s husband was not the father and had no duty to pay child 
support after dissolution of marriage; paternity and legitimacy were 
related, but separate and distinct concepts.  Shultz v. Shultz, 110 So.3d 
914 (Fla. 1st DCA 2012). In Shultz, the Former Husband filed a 
Petition to Disestablish Paternity. At trial, he proved by unrebutted 
scientific evidence that he was not the biological father of the two 
children born during his marriage to the Former Wife. The Trial Court 
denied the Petition because it was concerned about the legitimacy of 
the children. The Appellate Court reversed and held that paternity and 
legitimacy are two distinct concepts. A child born during an intact 
marriage is legitimate even if the paternity test conclusively 
establishes that the husband or former husband is not the biological 
father.   


 
c. In DOR v. Iglesias, 77 So.3d 878 (Fla. 4th DCA 2012), DOR filed a 


Petition to Establish Paternity and Child Support and named both the 
biological father and the man married to the Mother at the time the 
child was conceived and born, as Respondents. The biological father 
filed a Motion to Dismiss which was granted by the trial court. DOR 
argued that the presumption of legitimacy does not need to be rebutted 
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at the outset of a paternity action, and that the dismissal was 
premature.  DOR’s position was that it could file a paternity action 
against both men, and that the issues of the best interests of the child 
and presumption of legitimacy should be dealt with during the 
proceedings. The Appellate Court agreed with DOR’s argument.   


 
d. The “non-access rule” defeats the presumption of legitimacy of 


children born to a marriage when it is shown that the husband lacked 
access to his wife at the time of conception.  Lander v. Smith, 906 
So.2d 1130 (Fla. 4th DCA 2005). In this case, the husband and wife 
were separated when the petitioner and the wife engaged in sexual 
relations resulting in the birth of the subject child. 


 
 


5. JURISDICTION, SERVICE, PROCEDURE, AND ATTORNEY’S 
FEES 


a. Any woman who is pregnant or has a child, any man who has reason 
to believe that he is the father of a child, or any child may bring 
proceedings in the circuit court, in chancery, to determine the 
paternity of the child when paternity has not been established by law 
or otherwise.  Fla. Stat. § 742.011. 
 


NOTE:  The mother of a child born out of wedlock is the natural 
guardian of the child and is entitled to primary residential care and 
custody of the child unless the court enters an order stating otherwise.  
Fla. Stat. § 744.301. 


 
b. Jurisdiction over the paternity action comes first, not the UCCJEA. 


Therefore, even if Florida is the home state of the child, if paternity 
has not been established, and the sex act occurred in another state, you 
do not have personal jurisdiction over the respondent.  


 
c. If custody is at issue then the UCCJEA controls. See Fla. Stat. §§ 


61.503(2) and 61.503(4). 
 


d. Review the Return of Service for Long Arm Jurisdiction allegations. 
See Fla. Stat. § 48.193. 


 
i. If the Respondent was served outside of Florida, check to see if 


long arm allegations are made in the Petition. Specifically, the 
Petition must contain the following allegations: “The Petitioner 
and Respondent engaged in an act of sexual intercourse within 
the State of Florida which may have resulted in the conception 
of the child: NAME AND YEAR OF BIRTH.” 
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ii. If this language is not in the Petition, the Petition must be 
amended and the Respondent shall be re-served.  See Hollowell 
v. Tamburro, 991 So.2d 1022 (Fla. 4th DCA 2008) (Mother filed 
a Petition for Paternity and Other Relief in Florida against a non-
resident Father.  The Father filed a Motion to Dismiss which the 
trial court denied.  Upon appeal, the Fourth District reversed and 
determined that the Mother’s complaint failed to allege sufficient 
facts to bring the case within the long-arm statute.)   


 
e. Constructive Service is not allowed in paternity actions. See T.J.K. v. 


N.B., 237 So.2d 592 (Fla. 4th DCA 1970) (“Action to determine 
paternity is one in personam which demands service of process and is 
not within ambit of statute permitting service of process by 
publication in action wherein personal service of process or notice is 
not required by statute or Constitution.”).  However, the legal father 
in a paternity action may be served through constructive service of 
process. Fla. Stat. § 49.011(15)(“Service by publication may be made 
in any court on any party identified in s. 49.021 in any action or 
proceeding…to determine paternity, but only as to the legal father in 
a paternity action in which another man is alleged to be the biological 
father, in which case it is necessary to serve process on the legal father 
in order to establish paternity with regard to the alleged biological 
father.”).  


 
f. Venue, process, complaint, and notices.  The proceedings shall be in 


the circuit court of the county where the plaintiff resides or of the 
county where the defendant resides. Fla. Stat. §742.021(1); see also 
Corio v. Lopez, 190 So.3d 1152 (Fla. 5th DCA 2016). 


 
The complaint shall aver sufficient facts charging the paternity of the 
child. Fla. Stat. § 742.021. If there are no sufficient facts in the 
Petition, it is considered deficient and must be amended. Dixon v. 
Maddox, 440 So.2d 19 (Fla. 1st DCA 1983). In Dixon, the complaint 
failed to allege any ultimate facts identifying the circumstances of the 
alleged occurrences, the dates or time periods during which the 
alleged relations occurred, or whether the child’s mother had sexual 
relations with other men during the alleged time period. As such, the 
Court found the complaint to be deficient.   


 
Upon the filing of a paternity complaint, the clerk of the court shall 
issue a notice to the Petitioner and Respondent along with service of 
the Petition.   
 
Process served on the Respondent must require the Respondent to file 
written defenses to the complaint in the same manner as suits in 
chancery. Upon application and proof under oath, the court may issue 
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a writ of ne exeat against the defendant on such terms and conditions 
and conditioned upon bond in such amount as the court may 
determine. Fla. Stat. § 742.021. 


 
If a Petition only seeks custody and visitation, and paternity has not 
been established by the law or otherwise, the Petition must be 
amended as a Paternity action. 
 
When venue is proper in more than one county, a plaintiff may choose 
to institute suit in any proper place and the trial court must honor that 
choice. Corio v. Lopez, 190 So.3d 1152 (Fla. 5th DCA 
2016)(reversing trial court’s order granting motion to change venue; 
the party contesting venue had not demonstrated the impropriety of 
the petitioner’s venue selection).  


 
g. Hearings.  Hearings for the purpose of establishing or refuting the 


allegations of the complaint and answer shall be held in the chambers 
and may be restricted to persons, in addition to the parties involved 
and their counsel, as the judge in his or her discretion may direct.  The 
court shall determine the issues of paternity of the child and the ability 
of the parents to support the child.  Each party’s social security 
number shall be recorded in the file containing the adjudication of 
paternity. If the court finds that the alleged father is the father of the 
child, it shall so order.  


 
h. Trial by Jury. It is error to deny the right to trial by jury in a paternity 


case.  The portion of Fla. Stat. § 742.031, as amended in 1986, that 
requires paternity proceedings to be tried only by the judge is 
unconstitutional because it denies a trial by jury in a paternity case. 
B.J.Y. v. M.A., 617 So.2d 1061 (Fla. 1993). However, as discussed 
below, trial by jury does not apply to a Privette trial. 


 
i. Final Judgment of Dissolution of Marriage / Final Determination of 


Paternity.  
 


A final judgment of dissolution of marriage that establishes a child 
support obligation is a final determination of paternity and any 
subsequent challenge of paternity must be brought under the rule 
seeking relief from judgments (1.540/12.540).  D.F. v. D.O.R. ex rel 
L.F., 823 So.2d 97 (Fla. 2002). A former husband who sought relief 
from final dissolution judgment and child support obligation upon 
learning via DNA test that he was not the child’s father failed to show 
that he was defrauded by former wife, and thus could not show basis 
for relief from judgment under Rule 1.540, where all of the 
information which led to the former husband’s suspicion was known 
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at the time of the dissolution proceedings.  Anderson v. Anderson, 845 
So.2d 870 (Fla. 2003). 


 
j. Attorney’s Fees, Suit Monies, and Costs and Medical Expenses.  


 
If appropriate, the court shall order the father to pay the complainant, 
her guardian, or any other person assuming responsibility for the 
child’s money sufficient to pay reasonable attorney’s fees, hospital or 
medical expenses, cost of confinement, and any other expenses 
incident to the birth of the child and to pay all costs of the proceeding. 
Bills for pregnancy, childbirth, and scientific testing are admissible as 
evidence without requiring third-party foundation testimony, and shall 
constitute prima facie evidence of amounts incurred for such services 
or for testing on behalf of the child.  


 
The court may from time to time, after considering the financial 
resources of both parties, order a party to pay a reasonable amount for 
attorney’s fees, suit money, and the cost to the other party of 
maintaining or defending any proceeding under Chapter 742, 
including enforcement and modification proceedings.  


 
An application for attorney’s fees, suit money, or costs, whether 
temporary or otherwise, shall not require corroborating expert 
testimony in order to support an award. 


 
The court may order that the amount be paid directly to the attorney, 
who may enforce the order in his or her name. In Title IV-D cases, 
any costs, including filing fees, recording fees, mediation costs, 
service of process fees, and other expenses incurred by the clerk of the 
circuit court, shall be assessed only against the non-prevailing obligor 
after the court makes a determination of the non-prevailing obligor’s 
ability to pay such costs and fees. The Department of Revenue shall 
not be considered a party for purposes of this section; however, fees 
may be assessed against the department pursuant to § 57.105(1).  Fla. 
Stat. § 742.031 (2011). 


 
To award fees under the statute that authorizes fees in paternity 
actions, the trial court must find that the party has the ability to pay 
those fees.  Zanone v. Clause, 848 So.2d 1268 (Fla. 5th DCA 2003).  
Further, to award fees under the statute that authorizes fees in paternity 
actions, the trial court may consider secondary factors that are related 
to the length and scope of the litigation and the parties’ behavior 
during litigation. 
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6. WHAT IF THERE IS A QUESTION OF PATERNITY? 


a. File a Motion for Paternity Test.  See Fla. Stat. § 742.12(1) & (2)  
 


i. Once the Motion is granted, the Order must contain the language 
set forth in Fla. Stat. § 742.12(2), which sets forth the following: 
“Any objection to the test results must be made in writing and 
must be filed with the Court at least ten (10) days prior to the 
hearing.  If no objection is filed, the test results shall be admitted 
into evidence without the need for predicate to be laid or third 
party foundation testimony to be presented.”  


 
b. If there is an Affidavit of Acknowledgement of Paternity that is not 


rescinded within 60 days, then the Judge cannot order a paternity test 
unless it is otherwise in the best interests of the child.  See Allison v. 
Medlock, 983 So.2d 789 (Fla. 4th DCA 2008). 


 
i. After the 60 day period, a signed voluntary acknowledgment of 


paternity shall constitute an establishment of paternity and may 
be challenged in court only on the basis of fraud, duress, or 
material mistake of fact, with the burden of proof upon the 
challenger, and under which the legal responsibilities arising 
from the acknowledgment may not be suspended during the 
challenge, except upon a finding of good cause by the Court.  


 
ii.  Since neither the Mother nor putative father sought to rescind the 


voluntary acknowledgment of paternity within sixty (60) days, 
there was a presumption that the Father was the child’s legal 
Father.  The presumption was rebuttable, and the Mother could 
rebut the presumption only if she could establish fraud, duress, or 
material mistake of fact.  Because the Mother entered into an 
agreement that the putative father would be named as the child’s 
father on his birth certificate, no good cause was established to 
order paternity testing.  See Flores v. Sanchez, 137 So.3d 1104 
(Fla. 3d DCA 2014).  


 
iii. The putative biological father of the minor child could not 


challenge the child’s paternity more than 60 days after the 
mother’s husband filed a voluntary acknowledgment of paternity. 
The biological father was not entitled to compel the genetic 
testing of the child, the mother, or her husband. Moreover, the 
putative father could not argue that the acknowledgment was 
based on a material mistake of fact. The legal father 
acknowledged under oath that he was aware that there was 
someone else claiming to be the biological father of the child. See 
J.A.I. and J.K.C. v. B.R., 160 So.3d 473 (Fla. 2d DCA 2015).  
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iv. A presumption of paternity cannot rest on a false 
acknowledgment of paternity. A.D.A. v. D.M.F., 204 So.3d 523 
(Fla. 4th DCA 2016)(remanding action to the trial court to 
determine whether the acknowledgment of paternity was 
fraudulent or the product of a material mistake in fact; this 
determination affects whether the acknowledgment created a 
rebuttable presumption of paternity).  


 
7. DISESTABLISHMENT OF PATERNITY  


a. Fla. Stat. § 742.18 establishes the circumstances under which a man 
may disestablish paternity or terminate a child support obligation 
when he is not biological father of the child. 


 
i. The man must file a Petition in the circuit court having 


jurisdiction over the child support obligation and be served on the 
mother or other legal guardian or custodian of the child OR if the 
child support was determined administratively and has not been 
ratified by a court, then the Petition must be filed in the circuit 
court where the mother or legal guardian or custodian resides and 
served on DOR and the mother or legal custodian.  


 
ii. The Petition must include: 


 
(1) Affidavit executed by the Petitioner that newly discovered 


evidence relating to the paternity of the child has come to 
petitioner’s knowledge since the initial paternity 
determination or establishment of child support obligation.  


 
(2) Scientific testing results, within 90 days prior to the filing of 


the Petition, indicate that the man cannot be the father of the 
child for whom child support is required OR an affidavit 
executed by the Petitioner stating that he did not have access 
to the child to have scientific testing performed prior to the 
filing of the Petition.  


 
a. A man who suspects he is not the father but does not have 


access to the child to have scientific testing performed 
may file a petition requesting the court to order the child 
to be tested.  


 
(3) Affidavit executed by Petitioner stating that he is current on 


all child support payments or that he has substantially 
complied with his child support obligation and that any 
delinquency in the child support obligation arose from his 
inability for just cause to pay.  
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iii. Burden of proof is on the Petitioner. If the Petitioner fails to make 
the requisite showing, the court shall deny the Petition. See Fla. 
Stat. §742.18(4). 
 


iv. The legitimacy of a child born during wedlock shall not be 
affected by the granting of the Petition to disestablish paternity.  
See Fla. Stat. §742.18(9). 


 
b. What must the Court do?  The court “shall grant relief” upon a finding 


of all of the following:    


i. Newly discovered evidence relating to the paternity of the child 
has come to the petitioner’s knowledge since the initial paternity 
determination or establishment of a child support obligation. See 
Dep’t of Revenue v. Hartsell, 189 So.3d 363 (Fla. 1st DCA 
2016)(granting DOR certiorari relief on the grounds that the child 
would suffer irreparable harm if the mother was compelled to 
make the child available for genetic paternity testing; the trial 
court erred in its order granting the father’s motion to disestablish 
paternity, without providing him with the opportunity to prove 
that there was newly discovered evidence placing the father’s 
paternity in question).  


ii. The scientific test required was properly conducted.  


iii. The male ordered to pay child support is current on all child 
support payments for the applicable child or that the male ordered 
to pay child support has substantially complied with his child 
support obligation for the applicable child and that any 
delinquency in his child support obligation for that child arose 
from his inability for just cause to pay the delinquent child 
support when the delinquent child support became due.  


iv. The male ordered to pay child support has not adopted the child.  


v. The child was not conceived by artificial insemination while the 
male ordered to pay child support and the child’s mother were in 
wedlock.  


vi. The male ordered to pay child support did not act to prevent the 
biological father of the child from asserting his paternal rights 
with respect to the child.  


vii. The child was younger than 18 years of age when the petition was 
filed. Fla. Stat. §742.18(2). 
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c. When is the Court prohibited from disestablishing paternity?  
Notwithstanding the above, a court “shall not” set aside a paternity 
determination if the male engaged in the following conduct after 
learning he is not the father of the child:  


i. Married the mother of the child while known as the reputed father 
in accordance with Fla. Stat. § 742.091 and voluntarily assumed 
the parental obligation and duty to pay child support;  


ii. Acknowledged his paternity of the child in a sworn statement;  
iii. Consented to be named as the child’s biological father on the 


child’s birth certificate;  
iv. Voluntarily promised in writing to support the child and was 


required to support the child based on that promise;  
v. Received written notice from any state agency or any court 


directing him to submit to scientific testing which he disregarded; 
or  


vi. Signed a voluntary acknowledgment of paternity as provided in 
Fla. Stat. § 742.10(4).  Fla. Stat. §742.18(3).  


d. Relief:  Relief shall be limited to the issues of prospective child 
support payments and termination of parental rights, custody, and 
visitation rights. The male’s previous status as father continues to be 
in existence until the order granting relief is rendered. All previous 
lawful actions taken based on reliance on that status are confirmed 
retroactively but not prospectively. This section shall not be construed 
to create a cause of action to recover child support that was previously 
paid. Fla. Stat. § 742.18(5).  The duty to pay child support and other 
legal obligations for the child shall not be suspended while the petition 
is pending except for good cause shown. However, the court may 
order the child support to be held in the registry of the court until final 
determination of paternity has been made. Fla. Stat. § 742.18(6).   


 
e. Failure to comply with Order for DNA Tests:  If the male ordered to 


pay child support willfully fails to submit to scientific testing or if the 
mother or legal guardian or custodian of the child willfully fails to 
submit the child for testing, the court shall issue an order determining 
the relief on the petition against the party so failing to submit to 
scientific testing. If a party shows good cause for failing to submit to 
testing, such failure shall not be considered willful. Nothing in this 
paragraph shall prevent the child from reestablishing paternity under 
Fla. Stat. § 742.10.  Fla. Stat. § 742.18(7)(b).   


 
f. Paternity/Legitimacy: The rendition of an order granting a petition 


filed pursuant to this section shall not affect the legitimacy of a child 
born during a lawful marriage. Fla. Stat. § 742.18(9). 
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g. Attorney’s Fees: If relief on a petition filed in accordance with this 
section is not granted, the court shall assess the costs of the action and 
attorney’s fees against the petitioner. Fla. Stat. § 742.18(10). 


 
h. Is 742.18 an exclusive remedy: Nothing in this section precludes an 


individual from seeking relief from a final judgment, decree, order, or 
proceeding pursuant to Rule 1.540, Florida Rules of Civil Procedure, 
or from challenging a paternity determination pursuant to Fla. Stat. § 
742.10(4). Fla. Stat. §742.18(11). However, disestablishment of 
paternity is a separate action from a motion for relief from judgment 
due to fraud or misrepresentation, and the facts/elements necessary to 
establish the respective elements of each are not the same. Sheridan v. 
Rennhack, 200 So.3d 255 (Fla. 1st DCA 2016). 
 


i. Disestablishment in Dependency Proceeding: A putative biological 
father of a dependent child born out of wedlock has standing in a 
dependency proceeding, to challenge the paternity of the father listed 
on the child’s birth certificate on the basis of fraud, duress, or material 
mistake in fact. In the Interest of Y.R-P., J.R-P v. Dept. of Children 
and Families, G.A.L. Program, M.H., and O.R., 42 Fla. L. Weekly 
D2093a (Fla. 2d DCA 2017)2.  
 


j. Distinguishing Privette from Fla. Stat. §742.18: In Privette, the 
Florida Supreme Court held that the trial court must find that the 
child’s best interests will be better served by ordering a blood test, 
even if the blood test later proves the child’s “factual illegitimacy.” 
Dep’t of H.R.S. v. Privette, 617 So.2d 305 (Fla. 1993). In Daniel v. 
Daniel, 695 So.2d 1253 (Fla. 1997) the Court further explained that 
Privette’s application is limited to those instances where a child faces 
the threat of being declared illegitimate and the “legal father” faces 
the threat of losing parental rights which he is seeking to maintain. 
Conversely, Section 742.18, Florida Statutes, provides a mechanism 
under which a man may disestablish his paternity and avoid further 
support obligations. In an action to disestablish paternity, the absence 
of another putative father who is willing to “step in” and establish 
paternity cannot preclude the petitioner from an order disestablishing 
his paternity. L.G. v. Dep’t of Children and Families, 2017 Fla. App. 
LEXIS 14375 (Fla. 4th DCA 2017). 


 
Case Law: 


 
Reputed father was not precluded from rescinding acknowledgment of paternity 
more than 60 days after executing acknowledgment, in light of unrebutted evidence 
that acknowledgment of paternity was based on material mistake of fact that he was 
child’s biological father.  D.O.R. v. Ductant, 957 So.2d 658 (Fla. 3d DCA 2007). 


                                                 
2  See Article XV of these materials for further discussion of this case. 
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In order to prevail on a petition to disestablish paternity, the petitioner must show 
newly discovered evidence, in addition to DNA test results.  Hooks v. Quaintance, 
71 So.3d 908 (Fla. 1st DCA 2011). This holding conflicts with the Second DCA’s 
holding in P.G. v. E.W., 75 So.3d 777 (Fla. 2d DCA 2011), in which the court held 
that a  DNA test proving that the former husband was not the biological father of 
the former wife’s child constituted newly discovered evidence in support of former 
husband’s petition to disestablish paternity.   


 
A petitioner is not required to allege fraud or duress.  Johnston v. Johnston, 979 
So.2d 337 (Fla. 1st DCA 2008). 


 
8. ISSUES RELATED TO TIMESHARING AND PARENTAL 


RESPONSIBILITY DO NOT HAVE TO BE ADDRESSED IN A 
FINAL JUDGMENT OF PATERNITY – ONLY CHILD SUPPORT.  
See Fla. Stat. 742.031(1).  


9. ADMINISTRATIVE ORDERS 


a. A request for custody or visitation MAY NOT be filed in a DOR 
Action. See Fla. Stat. § 409.2564. 


 
i. Petitioner in DOR action is DOR. See Fla. Stat. 409.2567. 


 
ii. There is no identification of the parties.  


 
b. If a DOR action is filed first and a paternity action is filed second, they 


are NOT consolidated or transferred into one another.  They are 
assigned by the clerk’s office to the same division. If it is not done at 
the time of filing, the Clerk should be directed to reassign the case to 
the same division.  


 
c. Some DOR judgments do not make a finding of paternity and 


therefore there is no adjudication of paternity for the filing of a petition 
for timesharing. 


 
d. When DOR is a party, DOR remains in the style of the case.  If DOR 


comes into a paternity case, they are NOT added to the style.  
 
e. DOR cannot order DNA testing in a case filed under the 


administrative support statute (§ 409.256(2)(b)).  It can only do so in 
a case filed under the administrative paternity procedure (§ 409.256). 
Fla. D.O.R. v. Long, 937 So.2d 1235 (Fla. 1st DCA 2006). 


 
Purported father’s request for a DNA test to determine paternity did 
not divest the Department of Revenue of jurisdiction over 
administrative proceeding to determine child support; statute required 
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a noncustodial parent to file an action in the Circuit Court to challenge 
paternity, and purported father did not file a separate action in Circuit 
Court. Fernandez v. D.O.R., 971 So.2d 875 (Fla. 3d DCA 2007). 


 
f. A motion for rehearing is not authorized in the context of the 


administrative establishment of child support obligations (§ 
409.2563). An administrative agency only has the power granted by 
the Legislature and may not expand its own jurisdiction. D.O.R v. 
Vanamburg, 174 So.3d 640 (Fla. 1st DCA 2015).   


 
10. CHAPTER 742: NOT TO BE UTILIZED FOR ISSUES RELATED 


TO PROPERTY DISTRIBUTION. 
 


a. A paternity action under Chapter 742 shall be used for the purpose of 
determining issues of paternity of the child and the ability of the 
parents to support the child. Such an action is not properly utilized by 
formerly cohabitating individuals to determine issues relating to 
property distribution and ownership. Carmenates v. Hernandez, 127 
So.3d 631 (Fla. 3d DCA 2013)(quashing counts contained in a 
paternity petition asserting conversion and replevin without prejudice 
to filing a separate action).  


 
 


VI. WHO IS A PUTATIVE FATHER?   


Fla. Stat. § 409.256(1)(g):  Putative Father means an individual who is or may be the 
biological father of a child whose paternity has not been established and whose mother was 
unmarried when the child was conceived and born.  
 
NOTE: Chapter 742 does not use the term “putative father,” but “alleged father” or 
“reputed father.” 
 


Biological Fathers vs. Legal Fathers  
 


a. When a quasi-marital child was born while her mother was married, the husband is the 
presumed legal father.  Fernandez v. McKinney, 776 So.2d 1118 (Fla. 5th DCA 2001);  


 
b. The presumption that the mother’s husband is the child’s legal father is rebuttable.  


Nevitt v. Bonomo, 53 So.3d 1078 (Fla. 1st DCA 2010); Fernandez v. Fernandez, 857 
So.2d 997 (Fla. 5th DCA 2003); J.T.J. v. N.H., 84 So.3d 1176 (Fla. 4th DCA 2012); 


 
c. Biological fathers are entitled to rebut the presumption where they manifest a 


substantial concern for the child’s welfare. Kendrick v. Everhart, 390 So.2d 53 (Fla. 
1980); Lander v. Smith, 906 So.2d 1131 (Fla. 4th DCA 2005); and 
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d. The establishment of the biological father’s paternity will not impugn or otherwise 
affect the quasi-marital child’s legitimacy. Daniel v. Daniel, 695 So.2d 1253 (Fla. 
1997). 


 
VII. CHILD SUPPORT, PARENTAL RESPONSIBILITY, AND TIMESHARING 


The court shall order either or both parents owing a duty of support to the child to pay 
support pursuant to Fla. Stat. § 61.30.  The court shall issue, upon motion by a party, a temporary 
order requiring the provision of child support pursuant to Fla. Stat. § 61.30 pending an 
administrative or judicial determination of parentage, if there is clear and convincing evidence of 
paternity on the basis of genetic tests or other evidence.  


 
The court may also make a determination as to the parental responsibility and residential 


care and custody of the minor children in accordance with Chapter 61.  The issue of custody of an 
illegitimate child is controlled by the shared parental responsibility statute (F.S. § 61.13).  Race v. 
Sullivan, 612 So.2d 660 (Fla. 4th DCA 1993).   


 
NOTE:  Shared parental responsibility under Chapter 61 does not apply until there 


is an order to that effect, even if paternity has been established by law or otherwise.  Fla. 
Stat. § 742.031. 


 
 If a judgment of paternity contains no explicit award of custody, the establishment of a 
support obligation or of visitation rights in one parent shall be considered a judgment granting 
primary residential care and custody to the other parent without prejudice. If a paternity judgment 
contains no such provisions, custody shall be presumed to be with the mother. 
 


NOTE:   A determination of paternity of a child born out of wedlock does not merely 
generate an obligation to pay child support, it also confers upon the fathers the right of 
visitation and a claim for primary residential care.  Busman v. D.O.R., 905 So.2d 956 (Fla. 3d 
DCA 2005). 
 


Temporary Support Orders  
 
A court may, upon good cause shown and without a showing of a substantial change of 


circumstances, modify, vacate, or set aside a temporary support order before or upon entering a 
final order in a proceeding. The modification of the temporary support order may be retroactive to 
the date of the initial entry of the temporary support order; to the date of filing of the initial petition 
for dissolution of marriage, petition for support, petition determining paternity, or supplemental 
petition for modification; or to a date prescribed in § 61.14(1)(a) or § 61.30(11)(c) or (17), as 
applicable.  Fla. Stat. § 742.031. 


 
A hearing officer lacked jurisdiction to hear temporary child support issues where paternity 


was being contested and there was no finding of paternity. Benardo v. D.O.R. ex rel Reilly, 819 
So.2d 161 (Fla. 4th DCA 2002). 


 
In the event either party needs to modify the temporary support order, a showing of 


substantial change of circumstances is not necessary.  Fla. Stat. § 742.031(4).   
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 Order Establishing Paternity  
 
 All orders establishing paternity must contain a child support ruling.  Fla. Stat. 
§ 742.031(1).   
 
 It is reversible error for the Court to fail to include a child support guidelines worksheet in 
a final judgment establishing paternity and child support. D.O.R. v. A.N.J., 165 So.3d 846 (Fla. 2d 
DCA 2015). 
 
 The Court has the discretion to transfer the dependency exemption between parents 
pursuant to a Final Judgment of Paternity. However, each party’s right to claim the child as a 
dependent in alternating years must be conditioned upon the parent being current with child 
support payments. Alston v. Vazquez, 42 Fla. L. Weekly D2021 (Fla. 5th DCA 2017)(affirming 
trial court’s provision in final judgment which allowed the mother to claim the parties’ child as a 
dependent in even years, while the father would have the right to claim the child as a dependent in 
odd-numbered years, but remanding with instructions to amend the final judgment to include the 
condition that each parent must be current on child support in order to claim their child in 
alternating years).  
 


A timesharing ruling, however, is permissive.  Fla. Stat. § 742.031(1).  In the event there 
is no parenting plan or timesharing schedule set forth in the Order, the Mother shall receive all 
timesharing and sole parental responsibility.  


 
A change to the surname of a child may not be based solely on a finding of paternity. 


Neville v. McKibben, 2017 Fla. App. LEXIS 13933 (Fla. 1st DCA 2017)(holding that the legal 
surname of the child can only be changed where the record affirmatively shows that the change is 
required for the welfare of the child). 
 
 Scientific testing to determine paternity 
 
 (1)  In any proceeding to establish paternity, the court on its own motion may require 
the child, mother, and alleged fathers to submit to scientific tests that are generally acceptable 
within the scientific community to show a probability of paternity.  The court shall direct that the 
tests be conducted by a qualified technical laboratory.  Fla. Stat. § 742.12(1).   
 
 (2)  In any proceeding to establish paternity, the court may, upon request of a party 
providing a sworn statement or written declaration as provided by Fla. Stat. § 92.525(2) alleging 
paternity and setting forth facts establishing a reasonable possibility of the requisite sexual contact 
between the parties or providing a sworn statement or written declaration denying paternity and 
setting forth facts establishing a reasonable possibility of the nonexistence of sexual contact 
between the parties, require the child, mother, and alleged fathers to submit to scientific tests that 
are generally acceptable within the scientific community to show a probability of paternity. The 
court shall direct that the tests be conducted by a qualified technical laboratory.  Fla. Stat. § 
742.12(2).   
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 (3) The Order for paternity testing must contain language regarding the procedure and 
requirements for objecting to the test results and of the consequences of the failure to object. Fla. 
Stat. § 742.13.   
 
 (4)  The test results, together with the opinions and conclusions of the test laboratory, 
shall be filed with the court. Any objection to the test results must be made in writing and must be 
filed with the court at least 10 days prior to the hearing. If no objection is filed, the test results shall 
be admitted into evidence without the need for predicate to be laid or third-party foundation 
testimony to be presented. Nothing in this paragraph prohibits a party from calling an outside 
expert witness to refute or support the testing procedure or results, or the mathematical theory on 
which they are based.  Upon the entry of the order for scientific testing, the court must inform each 
person to be tested of the procedure and requirements for objecting to the test results and of the 
consequences of the failure to object.  Fla. Stat. § 742.12(3).   
 
 (5)  Test results are admissible in evidence and should be weighed along with other 
evidence of the paternity of the alleged father unless the statistical probability of paternity equals 
or exceeds 95 percent. A statistical probability of paternity of 95 percent or more creates a 
rebuttable presumption, as defined by Fla. Stat. § 90.304, that the alleged father is the biological 
father of the child. If a party fails to rebut the presumption of paternity which arose from the 
statistical probability of paternity of 95 percent or more, the court may enter a summary judgment 
of paternity. If the test results show the alleged father cannot be the biological father, the case shall 
be dismissed with prejudice.  Fla. Stat. § 742.12(4). 
 


NOTE:  Blood tests are not automatically admissible.  Fla. Stat. § 742.12. If an 
objection is filed within 10 days of the filing of the results, in order to admit DNA evidence 
in paternity proceedings, the proponent of the evidence must lay the proper predicate by 
producing the affidavit or testimony of the technician who actually performed the tests or 
the affidavit or testimony of the custodian of records for the facility performing the test.  
Stevens v. D.O.R. ex rel Beltran, 790 So.2d 1182 (Fla. 2d DCA 2001). Results must be 
authenticated and a reliable chain of custody must be proven in order for the results to be 
admissible.  
   


(6)  Subject to the limitations stated above in subsection (2), if the test results or the 
expert analysis of the inherited characteristics is disputed, the court, upon reasonable request of a 
party, shall order that an additional test be made by the same laboratory or an independent 
laboratory at the expense of the party requesting additional testing. 
 
 (7)  Verified documentation of the chain of custody of the blood or other specimens is 
competent evidence to establish the chain of custody. 
 
 (8)  The fees and costs for scientific tests shall be paid by the parties in proportions and 
at times determined by the court unless the parties reach a stipulated agreement which is adopted 
by the court.  Fla. Stat. § 742.12. 
 
 Blood tests may be compelled under Fla. Fam. L.R.P. 12.360 and Fla. R. Civ. P. 12.360.  
A party requesting second or additional scientific tests must show good cause, beyond mere 
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dissatisfaction with results. Southwick v. D.O.R. ex rel Mulloy, 750 So.2d 32 (Fla. 2d DCA 1998).  
Once a final judgment has been obtained and a final judgment has been entered, a party may not 
reopen the case based on a different type of test. Watson v. Griffith, 665 So.2d 357 (Fla. 1st DCA 
1995). 
 
 The Court may not order paternity testing if paternity has been established by the signing 
of the birth certificate by the putative father and acknowledgment not rescinded within 60 days 
after the date of acknowledgment was signed or the date of an administrative or judicial 
proceedings relating to a child, unless it is in the best interest of the child.  Fla. Stat. §742.10(1). 
 
 Timesharing  
 


A trial court cannot engage in a best interests of the child analysis in a child custody dispute 
involving a non-parent unless and until there is sufficient proof to establish parental unfitness or 
substantial threat of significant and demonstrable harm to the child.  See LiFleur v. Webster, 138 
So.3d 570 (Fla. 3d DCA 2014). 


 
In Corona v. Harris, 164 So.3d 159 (Fla. 1st DCA 2015), there were two siblings at issue.  


Only one of the children was born of the parties’ relationship.  The father was not the biological 
father of the older sibling, but he was the biological father of the younger sibling.  


 
The Father brought a paternity action requesting the majority of timesharing of both of the 


minor children who had been living with him when the parties separated.  The Mother filed her 
answer denying that the Father was the father of the older child, but admitted that both children 
had resided with him since the parties’ separation and that at the time of the petition, had been 
exercising primary responsibility for both children.  


 
The trial court awarded the majority of the timesharing over both children to the Father 


based upon the fact that it was in the best interests of the children.   
 
The appellate court reversed because the paternity order as it relates to the older sibling 


because it was error for the trial court to use the best interests standard for the older sibling.  
Instead, the court should have utilized the two-step test outlined in Richardson v. Richardson, 766 
So.2d 1036 (Fla. 2000), which held that in custody disputes between a natural parent and a third 
party, the court would (1) determine whether remaining with the natural parent would be a 
detriment to the child and then, if so (2) the court consider the best interests of the child.   
 
 


VIII. FLORIDA PUTATIVE FATHER REGISTRY 


The Registry may act as a statute of limitations. “The claim of paternity may be filed at any 
time prior to the child’s birth, but a claim of paternity may not be filed after the date a petition is 
filed for termination of parental rights… The Office of Vital Statistics may not record a claim of 
paternity after the date a petition for termination of paternal rights is filed. The failure of an 
unmarried biological father to file a claim of paternity with the registry before the date a petition 
for termination of parental rights is filed also bars him from filing a paternity claim under chapter 
742.”  Fla. Stat. § 63.054(1).  
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The Supreme Court of Florida interpreted this statute in Heart of Adoptions, Inc. v. J.A., 


963 So.2d 189 (Fla. 2007), when it stated: “We hold that the rights of an unmarried biological 
father in relation to the child, who is known or identified by the mother as the potential father and 
who is locatable by diligent search, may be terminated based on his failure to file a claim with the 
Florida Putative Father Registry only if the father was served with notice under section Fla. Stat. 
§ 63.062(3)(a), and he fails to comply with the requirements of that subsection within the thirty-
day period.”   
 


Indigent parents have a right to an attorney under the Due Process Clause whenever a 
proceeding can result in a permanent loss of parental rights. In re D.B., 385 So.2d 83 (Fla. 1980).  
That right is limited to “(1) the natural married or divorced indigent parents of the child, (2) the 
natural indigent mother of an illegitimate child, and (3) the natural indigent father of an illegitimate 
child when he legally has recognized or is in fact maintaining the child.” The Florida Supreme 
Court rejected “any requirement for the mandatory appointment of counsel for the father of an 
illegitimate child who has not legally acknowledged or in fact supported the child.”    


 
In K.H. v. Children’s Home Soc. of Florida, 120 So.3d 104 (Fla. 4th DCA 2013), the 


putative father, who was served with notice of intended adoption plan and was required to act 
within thirty (30) days of being served was entitled to counsel only if he filed the proper paperwork 
set forth in Fla. Stat. 63.062. “The father had an inchoate interest prior to filing the paperwork 
required by Chapter 63.  Once he was served with the Notice of Adoption, he had 30 days to file 
the required paperwork. He failed to do so. The clear intent of the Legislature in section 
63.062(2)(e) is that a putative father, who does not comply with the requirements of section 
63.062(2), is ‘deemed to have waived any rights in relation to the child.’” The Court relied on 
Heart of Adoptions, Inc. v. J.A., and found that because the putative father did not comply with the 
requirements set forth in Fla. Stat. 63.062, he had no constitutionally protected right to counsel.   
 


IX. LIMITATIONS AND OTHER DEFENSES 


 A. Limitations. The statute of limitations for paternity cases is the child’s age of 
majority plus 4 years.  Fla. Stat. § 95.11(3)(b).  This statute applies to actions to determine paternity 
under the probate code as well.  In re Estate of Smith v. Scruggs, 685 So.2d 1206 (Fla. 1996). 
 
 B. Estoppel/Res Judicata. Putative father was barred by estoppel and res judicata from 
raising the issue of a fraud upon the court in action to set aside judgment of paternity, as father had 
reason to believe he was not the biological father when mother brought original paternity action, 
and thus father had opportunity then to defend against allegations.  D.O.R. ex rel Sparks v. Edden, 
761 So.2d 436 (Fla. 3d DCA 2000; D.F. v. D.O.R. ex rel L.F., 823 So.2d 97 (Fla. 2002).  
   
  In Department of Revenue, o/b/o Cowie v. Orlowski, 184 So.3d 1200 (Fla. 4th DCA 
2016), the mother was barred by res judicata from bringing an action against the biological father 
of her child in 2012 (while in the midst of a divorce from her husband), because the mother had 
previously filed an action for paternity and child support in 2006 which she dismissed (and 
understood that at the time of the dismissal it was dismissed with prejudice).  
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 C. Equitable Estoppel. The doctrine of equitable estoppel is designed to prevent 
someone from maintaining inconsistent positions to the detriment of another in cases where 
paternity is at issue. Evidence that husband and wife had discussed and planned having child 
around time child was conceived, that wife claimed that husband was child’s natural father, and 
that for a period of many years husband treated child as his own and continued to provide her with 
financial support, was sufficient to support determination in dissolution proceeding that husband 
was equitably estopped from denying paternity of the child and from challenging his legal 
responsibility for child support. White v. White, 710 So.2d 208 (Fla. 1st DCA 1998). 
 
 D. Laches.  Laches may shorten the limitations period in a paternity action.  Williams 
v. Johnson, 584 So.2d 90 (Fla. 5th DCA 1991).  
 


In the context of paternity/child support arrearage cases, the defense of laches is only 
applied in extraordinary circumstances where the facts clearly show extreme prejudice. Gaines v. 
Gaines, 870 So.2d 187 (Fla. 4th DCA 2004). 


 


To establish the affirmative defense of laches, a defendant must prove: (1) conduct on the 
part of the defendant giving rise to the situation of which complaint is made, (2) failure of the 
plaintiff, having had knowledge or notice of the defendant’s conduct, to assert her rights by suit, 
(3) lack of knowledge on the part of the defendant that plaintiff will assert the right on which she 
bases her suit, and (4) injury or prejudice to the defendant in event relief is accorded to the plaintiff.  


 
X. ILLEGITIMACY AND LEGITIMACY 


A. Who is an illegitimate child?  


 A child who was not conceived or born in lawful wedlock, nor later legitimated. See 
Black’s Law Dictionary (9th ed. 2009).   
 


B. Who is a legitimate child?  


A child is a legitimate child where (a) he/she was conceived before, but born while his/her 
mother is lawfully wed to its reputed father, or (b) her/she was conceived while his/her mother is 
lawfully married but born within a period of gestation after the termination of the mother’s lawful 
marriage.  Dennis v. Dep’t of H.R.S., 566 So.2d 1374 (Fla. 5th DCA 1990). 
 


The presumption of legitimacy is codified in Fla. Stat. § 382.013(2)(a): 
 
“If the mother is married at the time of birth, the name of the husband shall 
be entered on the birth certificate as the father of the child, unless paternity 
has been determined otherwise by a court of competent jurisdiction.” 
 


Subsections (2)(b) – (e) then explain when and how paternity should appear on the birth certificate 
if the mother is not married at the time of the child’s birth.  Under this statutory scheme, the birth 
certificate serves as a legal document indicating an initial determination of paternity for all 
children born during a marriage.   
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C. Presumption of Legitimacy  


The presumption of legitimacy is based upon the policy of protecting the welfare of the 
child, i.e., the policy of advancing the best interests of the child.  See Dep’t of H.R.S. v. Privette, 
617 So.2d 305 (Fla. 1993) (internal citation omitted).  This policy is a guiding principle that must 
inform every action of the courts in this sensitive legal area.  “The presumption of legitimacy is a 
constitutional right afforded to every child born into a marriage granting the child the right to 
remain legitimate, both legally and factually, if doing so is in the child’s best interest.” at 394, 
citing Art. I, § 9, Fla. Const.; Dep’t of Health & Rehab. Servs. v. Privette, 617 So.2d 305, 307 
(Fla.1993).  “[T]he presumption of legitimacy was created primarily to protect the welfare of the 
child”. Parker v. Parker, 950 So.2d 388 (Fla. 2007). 


 
A husband in an intact marriage may contest the legitimacy of a child of the marriage, but 


must overcome the presumption of legitimacy by clear and satisfactory evidence.  See Eldridge v. 
Eldridge, 16 So.2d 163 (Fla. 1944).  The wife may also contest such a presumption.  See Gammon 
v. Cobb, 335 So.2d 261 (Fla. 1976).   


 
Legitimacy exists when a child is born during the mother’s marriage, regardless of whether 


the father is her husband or someone else, thus legitimacy and paternity are not the same thing.  
  
“We approve the district court’s analysis of this issue and agree with its conclusion that 


paternity and legitimacy are related, but nevertheless separate and distinct concepts.”  See Daniel 
v. Daniel, 695 So.2d 1253 (Fla. 1997).   


 
 The presumption of legitimacy regarding birth in wedlock applies to children conceived 
prior to the actual marriage of the parents.  See Eldridge v. Eldridge, 16 So.2d 163 (Fla. 1944).  
The presumption of legitimacy regarding birth in wedlock also applies to children conceived 
during the marriage, even if the child was born after the termination of the marriage. See Dennis 
v. Dep’t of H.R.S., 566 So.2d 1374 (Fla. 5th DCA 1990).  When a child is born during a marriage, 
the legal duty to support that child presumptively rests with the parties to the marriage. See D.O.R. 
ex rel Preston v. Cummings, 871 So.2d 1055 (Fla. 2d DCA 2004).   
 
NOTES:   
 “We hesitate to give a mother the right to block a biological father’s right to 


determine paternity by her marriage to another man during the pendency of a 
paternity action.”  See J.W.T. v. S.T., 974 So.2d 436 (Fla. 2d DCA 2007), citing T.B. v. 
M.M., 945 So.2d 637 (Fla. 2d DCA 2006); see also Nevitt v. Bonomo, 53 So.3d 1078 (Fla. 
1st DCA 2010); but see J.S. and C.L. v. S.M.M., 67 So.3d 1231 (Fla. 2d DCA 2011)(holding 
that a putative father has no standing to pursue a paternity action where child was conceived 
and born during marriage and mother and husband object).  
 


 In consideration of the strength of the presumption of legitimacy, many courts have held 
that a putative father has no right to seek to establish paternity of a child born into an intact 
marriage. Perkins v. Simmonds, 42 Fla. L. Weekly D2104 (Fla. 4th DCA 2017). The First 
District in Slowinski v. Sweeny, 64 So.3d 128 (Fla. 1st DCA 2011) has even held that the 
presumption may never be rebutted.  
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D. Presumption of Legitimacy, as Well as Other Rights/Entitlements Linked to 
Marriage Must Apply Equally To Same Sex Married Couples 


 
On June 23, 2015 the United States Supreme Court legalized same-sex marriage 


nationwide. Obergefell v. Hodges, 135 S.Ct. 2584 (2015). The opinion states, in pertinent part, as 
follows:  


 
The Court now holds that same-sex couples may exercise the fundamental right to marry. 
No longer may this liberty be denied to them. Baker v. Nelson must be and now is 
overruled, and the State laws challenged by Petitioners in these cases are now held 
invalid to the extent they exclude same-sex couples from civil marriage on the same 
terms and conditions as opposite-sex couples. (emphasis added).  


 
A third basis for protecting the right to marry is that it safeguards children and families and 
thus draws meaning from related rights of childrearing, procreation, and education. See, 
e.g., Pierce v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070. Without the 
recognition, stability, and predictability marriage offers, children suffer the stigma of 
knowing their families are somehow lesser. They also suffer the significant material 
costs of being raised by unmarried parents, relegated to a more difficult and 
uncertain family life. The marriage laws at issue thus harm and humiliate the children 
of same-sex couples. See Windsor, supra, at ––––, 133 S.Ct., at 2694–2695.”  


 
Id. at 2590. 
    


When recognizing an out of state marriage pursuant to the Full Faith and Credit Clause, 
the court specifically ruled that Florida’s public policy demands that the court consider the children 
born to the marriage of a same sex couple.  Brandon-Thomas v. Brandon-Thomas, 163 So.3d 644, 
648   (Fla. 2nd DCA 2015).   


 
“[p]articularly significant, the welfare and stability of a child parented by this couple 
remains in limbo. The fact that a child is involved implicates Florida's strong public policy 
to protect children by determining custody matters in accordance with the best interests of 
the child. Our decision today protects the parties' rights of access to the court for dissolution 
of their marriage and an opportunity to be heard regarding their claimed rights to their 
assets and the child. See Boddie v. Connecticut, 91 S.Ct. 780 (1971).”   


 
 In Russel v. Pasik the Court recognized that its decision (in denying the former same-sex 
partner of a biological mother standing to petition for timesharing) may have been different had 
the parties been married when the children at issue were born. 178 So.3d 55 (Fla. 2d DCA 2015).  
 
 Further, on June 27, 2017, the U.S. Supreme Court issued an opinion applying the holding 
of Obergefell v. Hodges and finding that an Arkansas statute violated the mandate of Obergefell 
as the statute required the name of a mother’s male spouse to be placed on a child’s birth certificate, 
but did not include the female spouses of women who gave birth. Pavan v. Smith, 137 S. Ct. 2075 
(2017). The Court reiterated its mandate, “a State may not exclude same-sex couples from civil 
marriage on the same conditions as opposite-sex couples...Indeed, in listing those terms and 
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conditions – the ‘rights, benefits, and responsibilities’ to which same-sex couples, no less than 
opposite same-sex couples, must have access –[the Court] expressly identified ‘birth and death 
certificates.’” Id. at 2078. 
 


E. National Trend – Gender Neutral Application of Marriage Presumption 


1.  Pavan v. Smith, 137 S. Ct. 2075 (2017). The U.S. Supreme Court held that 
pursuant to Obergefell v. Hodges, a state cannot deprive same-sex parents of the same right as 
opposite-sex parents to be listed on a child’s birth certificate.3  
 


2. Gartner v. Iowa Department of Public Health, 830 N.W.2d 335, 354 (Iowa 
2013). The Iowa Supreme Court ordered the Iowa Department of Public Health to include the 
name of the female spouse of the child’s biological mother on their child’s birth certificate.  The 
Court found that a narrow construction of Iowa’s marital presumption statute to exclude married 
same-sex couples violated the couple’s right to equal protection.   
 
             2. Della Corte v. Ramirez, 961 N.E.2d 601, 603 (Mass. App. Ct. 2012). The 
Appeals Court of Massachusetts held that a child born to a married same-sex couple is the legal 
child of both women and stated that “it follows that when there is a marriage between same-sex 
couples, the need for [a] second-parent adoption to … confer legal parentage on the non-biological 
parent is eliminated when the child is born of the marriage.”   
  
           3. Wendy G.-M. v. Erin G.-M., 985 N.Y.S.2d 845 (N.Y. Sup. Ct. 2014) 
(holding that both members of a married same-sex couple were the legal parents of a child born to 
one of them through assisted reproductive technology, under an equal application of the marital 
presumption). 
 
           4. Hunter v. Rose, 975 N.E.2d 857, 861 (Mass. 2012) (finding that children 
born to a same-sex couple during their California registered domestic partnership were the legal 
children of both women, as Massachusetts recognizes the domestic partnership as a marriage, and 
that under Massachusetts law children born to a married woman are presumed to be the legal 
children of her spouse, and “that any child born as a result of artificial insemination with spousal 
consent is considered to be the child of the consenting spouse”). 
 
          5. Debra H. v. Janice R., 930 N.E.2d 184 (N.Y. 2010) (declaring the non-
biological co-parent to be a legal parent of the child, pursuant to Vermont’s marital presumption, 
based on the same-sex couple’s Vermont civil union). 
 
         6. Miller-Jenkins v. Miller-Jenkins, 912 A.2d 951, 970 (Vt. 2006) (finding 
applicable to same-sex partners in a civil union the statute creating a presumption of parentage 
when “the child is born while the husband and wife are legally married to each other”). 
 
        7. Elisa B. v. Superior Court, 117 P.3d 660, 666 (Cal. 2005) (finding that the 
non-biological co-parent is presumed to be the “natural mother” of the children born to her same-
sex domestic partner, under a statute using male pronouns). 
                                                 


3  See Article XV of these materials for a further discussion of this case.  
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F. Same-Sex - Married Spouses of Birth Mother Name on Birth Certificate  


1. Florida Department of Health, Office of Vital Records places name of birth 
mother and birth mother’s spouse on initial birth certificate.  Rule applies equally to heterosexual 
and same-sex married couples. 


 
2. In re: Maxwell v. Stephens-Maxwell, Case No.: 502014DR010428, 15th 


Judicial Circuit in and for Palm Beach County, Florida.  The female spouse was entitled to have 
her name listed on her child’s birth certificate as the parent.  “To afford the constitutional 
protections to which Petitioner is entitled, the Court interprets ‘husband’ in section 742.11, Florida 
Statutes to mean the spouse of the child-bearing wife.”    
   


3.   Chin v. Armstrong 4:15-cv-00399-RH-CAS (N.D. Fla.). A class action filed 
to challenge the Florida Department of Vital Records procedure of not recognizing same-sex 
marriage for the purpose of birth records.  An agreement resulted in the July 31, 2016 changes to 
forms and regulations. 
 


G. Same-Sex Married Spouses – Judicial Recognition of Parentage  


Stepparent Adoption: On the authority of Obergefell, all adoptions by married 
couples are stepparent adoptions. 


 
H. Chapter 742 Proceeding 


Florida Statutes Chapter 742 specifically provides “the primary jurisdiction and 
procedures for the determination of paternity for children born out of wedlock.” See Fla. Stat. 
§ 742.10.   


 
Fla. Stat. § 742.011 permits a paternity action only “when paternity has not been 


established by law or otherwise.” Specifically, “any woman who is pregnant or has a child, any 
man who has reason to believe that he is the father of a child, or any child may bring proceedings 
in the circuit court, in chancery, to determine the paternity of the child when paternity has not 
been established by law or otherwise.”  


 
XI. GESTATIONAL SURROGACY CONTRACTS 


A. §742.15(1) requires that the Commissioning Couple are legally married.  Courts 
must apply a gender-neutral interpretation to this provision. 


 
- Obergefell v. Hodges, 135 S.Ct. 2584 (2015) 
- D.M.T. v. T.M.H. 129 So.3d 320 (Fla. 2013) 
- Pavan v. Smith, 137 S. Ct. 2075 (2017) 


 
B. If Couple Not Married include Preplanned Adoption Provisions.   


 
C. Establishment of Parental Rights – Establishes Rights of Both 


Members of Commissioning Couple. 
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1. Petition for Final Declaratory Order Affirming Parental 


 Status – §742.16. 
 


2. Optional Pre-Birth Petition for Parentage Order. Establishes 
parentage before birth to provide for medical care and 
custody of the child pending post birth judgment. 


 
  


3. Amend Birth Certificate to Remove Name of Gestational 
Surrogate. 
- Exhibit “B”, Certified Statement of Final Order of Affirmation of 
Parental Status. 


 
Florida Statutes § 742.16 provides as follows: 
 
 (1)  Prior to engaging in gestational surrogacy, a binding and enforceable gestational 
surrogacy contract shall be made between the commissioning couple and the gestational surrogate. 
A contract for gestational surrogacy shall not be binding and enforceable unless the gestational 
surrogate is 18 years of age or older and the commissioning couple are legally married and are 
both 18 years of age or older. 
 
 (2)  The commissioning couple shall enter into a contract with a gestational surrogate 
only when, within reasonable medical certainty as determined by a physician licensed under 
chapter 458 or chapter 459: 
 


(a) The commissioning mother cannot physically gestate a pregnancy to term; 
 


(b) The gestation will cause a risk to the physical health of the commissioning 
mother; or 
 
(b) The gestation will cause a risk to the health of the fetus. 


 
 (3)  A gestational surrogacy contract must include the following provisions: 
 


(a) The commissioning couple agrees that the gestational surrogate shall be the sole 
source of consent with respect to clinical intervention and management of the 
pregnancy. 


 
(b) The gestational surrogate agrees to submit to reasonable medical evaluation and 
treatment and to adhere to reasonable medical instructions about her prenatal 
health. 


 
(c) Except as provided in paragraph (e), the gestational surrogate agrees to 
relinquish any parental rights upon the child’s birth and to proceed with the judicial 
proceedings prescribed under § 742.16. 
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(d) Except as provided in paragraph (e), the commissioning couple agrees to accept 
custody of and to assume full parental rights and responsibilities for the child 
immediately upon the child’s birth, regardless of any impairment of the child. 
 
(e) The gestational surrogate agrees to assume parental rights and responsibilities 
for the child born to her if it is determined that neither member of the 
commissioning couple is the genetic parent of the child. 


 
 (4)  As part of the contract, the commissioning couple may agree to pay only reasonable 
living, legal, medical, psychological, and psychiatric expenses of the gestational surrogate that are 
directly related to prenatal, intrapartal, and postpartal periods. 
 
 (5)  There is an expedited affirmation of paternal status for gestational surrogacy.  
Within 3 days after the birth of a child delivered of a gestational surrogate, the commissioning 
couple shall petition a court of competent jurisdiction for an expedited affirmation of parental 
status. 
 
Because there is no genetic link between the volunteer mother and the child, she must relinquish 
any parental rights upon the child’s birth and proceed with the judicial proceedings prescheduled 
under 742.16, unless it is determined that neither member of the commissioning couple is the 
genetic parent of the child.   
 
 (6) At the conclusion of the hearing after the court has determined that a binding and 
enforceable gestational surrogacy contract has been executed pursuant to § 742.15 and that at least 
one member of the commissioning couple is the genetic parent of the child, the court shall enter 
an order stating that the commissioning couple are the legal parents of the child.  
 


(7)  When at least one member of the commissioning couple is the genetic parent of the 
child, the commissioning couple shall be presumed to be the natural parents of the child.   
 
 (8)  Within 30 days after entry of the order, the clerk of the court shall prepare a certified 
statement of the order for the state registry or vital stats on a form provided by the registry.  The 
court shall enter an order requesting DOH to issue a new birth certificate naming the 
commissioning couple as parents and requiring the department to seal the original birth certificate.    
 


D. COUPLES USING VOLUNTEER MOTHER - PREPLANNED ADOPTION 
AGREEMENT A/K/A TRADITIONAL SURROGACY - §63.213. 
 
One member of the couple provides his sperm and the Volunteer Mother agrees to conceive 
using her egg.  She has 48 hours after birth to rescind her pre-conception consent for adoption.  
 
 i. Establish Biological Father’s Paternal Rights  
 


1. If Volunteer Mother Not Married, Affidavit of Paternity Pursuant to 
§382.013(2)(c). 
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2. If Volunteer Mother Married - Pre-birth Declaratory Petition on Preplanned 


Adoption Agreement.  
 


XII. IN VITRO, DONATED EGGS, PREEMBRYOS 


Fla. Stat. § 742.11 - Presumed Status Of Child Conceived w/ Donated Sperm, Eggs or Preembryos 
 


(1) Except in the case of gestational surrogacy, any child born within wedlock who has 
been conceived by the means of artificial or in vitro insemination is irrebuttably presumed to be 
the child of the husband and wife, provided that both husband and wife have consented in writing 
to the artificial or in vitro insemination. 


 
(2) Except in the case of gestational surrogacy, any child born within wedlock who has 


been conceived by means of donated eggs or preembryos shall be irrebuttably presumed to be 
the child of the recipient gestating woman and her husband, provided that both parties have 
consented in writing to the use of donated eggs or preembryos. 
 
 An order in a sperm donor’s paternity suit requiring the donor and children to submit to 
paternity testing departed from the essential requirements of law, where the statute governing 
donation foreclosed parental rights to donors, the contract between the donor and donee prohibited 
paternity actions, and the court had not determined the applicability of the statute or the 
enforceability of the contract before ordering tests.  L.A.L. v. D.A.L., 714 So.2d 595 (Fla. 2d DCA 
1998). 
 
 An agreement to act as a “sperm donor” in which the child was conceived by sexual 
intercourse does not meet the formalities of § 742.14 and thus a paternity case could be brought 
against the father. Budnick v. Silverman, 805 So.2d 1112 (Fla. 4th DCA 2002). However, if the 
formalities are met, the sperm donor of a child born by in vitro fertilization pursuant to a sperm 
donor contract has no parental rights.  Lamaritata v. Lucas, 823 So.2d 316 (Fla. 2d DCA 2002). 
 
 Even when there is no valid written contract between the parties limiting the sperm donor 
from his ability to assert paternal rights, Fla. Stat. § 742.14 precludes him from filing a petition to 
determine to paternity.  B.W.P. v. A.L.H., 155 So.3d 1229 (Fla. 2d DCA 2015).   
 


In A.A.B. v. B.O.C., Jr., 112 So.3d 761 (Fla. 2d DCA 2013), the Court held that the father 
was a sperm donor who had no parental rights under the artificial insemination statute.  In this 
case, the biological father, whose identity was known to the biological mother, agreed to cooperate 
in a “do it yourself’ artificial insemination procedure so that the Mother and her same-sex partner 
(who also happened to be the “father’s” sister) could have a child together.  The Court found that 
under those circumstances, the “father” is just a mere sperm donor who, under the artificial 
insemination statute could assert no rights of parentage after the birth of the child.  The statute 
does not require that the artificial insemination be performed in a clinical setting to apply.   
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XIII. ESTABLISHMENT OF MATERNITY 


Legal Bases to Establish Maternity 
 


1. Fla. Stat. §86.011 – Declaration of Judgments, Jurisdiction of the Trial Court.   
 


B.B.S., v.  Rodriguez–Murguia, 191 So.3d 528 (Fla. 4th DCA 2016): A court has 
jurisdiction to establish the biological mother’s maternity pursuant to sec. 86.011 
as the right to parent is a fundamental right. Children have standing to petition 
for declaration of maternity. 
 
In B.B.S. the children appealed the trial court’s order dismissing their cause of 
action to determine maternity. The mother signed the birth certificate using a false 
name because she was not in the country legally. When she tried to amend the 
children’s birth certificate to correctly identify herself as their mother, each state 
where the children were born would not authorize the change without a court 
order. The children filed a petition as “an action for paternity and to determine 
parental responsibility, timesharing, and/or child support under Chapter 742, 
Florida Statutes, or, in the alternative, for a declaratory judgment establishing 
maternity under Fla. Stat. §86.011. The trial court, on its own motion, dismissed 
the case with prejudice because no cause of action exists to determine maternity 
of a biological mother.  
 
The Fourth District reversed the order finding the trial court should have allowed 
the children to establish maternity by way of a declaratory action under Chapter 
86, Florida Statutes.  


 
2. Chapter 742 – Determination of Parentage  
  
 Milagos Castellat v. Lissette Pereira, 42 Fla. L. Weekly D1804b (Fla. 3d DCA 


2017): The Court dismissed the birth mother’s former partner’s petition to establish 
parental rights regarding the child that the parties agreed to have together while in 
a relationship.  


  
 Facts: The petitioner (former partner) and respondent (birth mother) utilized 


assisted reproductive technology to have a child. The child was given the former 
partner’s surname, but the birth mother alone was listed on the birth certificate. The 
parties raised the child together for approximately 4 years. When the couple 
separated, the birth mother blocked all contact between the child and the former 
partner. The former partner filed a petition in the lower court to establish her 
parental rights regarding the child, include visitation. 


 
 Rule:  Florida’s constitutional right to privacy recognizes the zone of autonomy 


around a nuclear family. This zone protects the fundamental right of parents to 
make decisions concerning the care, custody, and control of their children. Under 
these principles, it is violation of a parent’s right to privacy for the legislature to 
confer on non-parents the right to visit minor children against the parents’ will. 
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Holding/Reasoning: The trial court properly dismissed the former partner’s 
petition to establish parental rights and visitation. “The former partner is not the 
birth mother, is not a biological parent and has not adopted the child. And she was 
not married to the birth mother at the time the child was born.”  
 
Note: The bold cited language suggests that had the parties been married, the result 
may have been different. See Obergefell v. Hodges, 135 S. Ct. 2584 (2015). 


Relevant Case Law:   
 


a. D.M.T. v. T.M.H., 129 So.3d 320 (Fla. 2013): 
 
 T.M.H. v. D.M.T., 79 So.3d 787 (Fla. 5th DCA 2012) involves a dispute for determination 
of parentage between a biological mother (egg donor) and a birth mother.  
 


The Fifth D.C.A. held that the application of the statute that required an egg donor to 
relinquish all maternal rights to the birth mother of the child, and who was in a long term lesbian 
relationship with the birth mother, violated the biological (egg donor) mother’s constitutional 
parental rights where the couple intended to raise the child together.  
 


The following question was certified to the Florida Supreme Court: 
 
Does application of section 742.14 deprive parental rights to a lesbian woman who 
provided her ova to her lesbian partner so both women could have a child to raise together 
as equal parental partners and who did parent the child for several years after its birth render 
the statute unconstitutional under the Equal Protection and Privacy clauses of the Federal 
and State Constitutions? 
 
On November 7, 2013, the Florida Supreme Court held that because the application of Fla. 


Stat. § 742.14 operated to automatically deprive T.M.H. of her ability to assert her fundamental 
right to be a parent, the statute is unconstitutional (1) as a violation of the Due Process Clause of 
the United States Constitution and separately as a violation of the Due Process Clause and privacy 
provision of the Florida Constitution; and (2) as a violation of the federal Equal Protection Clause 
and separately as a violation of the Florida Equal Protection Clause.  


 
In reaching its conclusions, the Court relied on the law that an “unwed biological father 


has an inchoate interest that develops into a fundamental right to be a parent protected by the 
Florida and United States Constitutions when he demonstrates a commitment to raising the child 
by assuming parental responsibilities. It is not the biological relationship per se, but rather ‘the 
assumption of the parental responsibilities which is of constitutional significance.’”  See D.M.T. v. 
T.M.H., 129 So.3d 320 (Fla. 2013), citing Matter of Adoption of Doe, 543 So.2d 741, 748 (Fla. 
1989).    


 
The Court also noted that its decision does not deny D.M.T. the right to be a parent to her 


child, but requires only that T.M.H’s right to be a parent of the child be constitutionally recognized.  
The case was remanded back to the Fifth District to determine, based upon the best interests of the 
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child, timesharing and child support and emphasized that an “all-or-nothing choice between the 
two parents is not necessary.” 
 


b. Russell v. Pasik, 178 So.3d 55 (Fla. 2d DCA 2015):   
 
 Russell and Pasik (both females) entered into a same-sex relationship in April 1998.  
During their relationship, the parties made a decision to start a family together.  Pasik purchased 
donor sperm with the intent that it would be used to impregnate both her and Russell.  Pasik also 
paid for both her and Russell to undergo artificial insemination.  Four children were born of the 
parties’ relationship – two of which were carried by Russell and two of which were carried by 
Pasik. 
 
 The four children were raised by both women jointly as a family until the end of the parties’ 
relationship in April 2011.  Following the termination of their relationship, Russell allowed Pasik 
visitation with the two children that were carried by Russell (“Russell’s children”) and Pasik 
remained an active parental role in their lives and provided financial support to them.  
 
 In November 2013, Russell began to refuse Pasik’s access to the children. Pasik filed a 
Petition for Timesharing over Russell’s children, claiming to be their de facto (psychological) 
parent.  Russell filed a Motion to Dismiss on the basis that Pasik did not have standing to seek 
visitation rights.  The trial court denied Russell’s motion on the basis that “the unusual facts as set 
forth in the petition sufficiently set forth a cause of action”. Russell filed a Petition for Writ of 
Certiorari.  
 
 The court first evaluated whether Pasik is a parent. In doing so, the court recognized that 
the law is clear that those who claim parentage on some basis other than biology or legal status do 
not have the same rights, including the right to visitation, as the biological or legal parents.  See 
Wakeman v. Dixon, 921 So.2d 669 (Fla. 1st DCA 2006). Because the trial court could have only 
made its standing determination on the basis that Pasik was the de facto or psychological parent to 
Russell’s children, it departed from the essential requirements of the law by finding the Pasik had 
standing.   
 
 Pasik also argues that her due process rights as a parent were being infringed upon. While 
the act of assuming parental responsibilities and actively caring for a child are sufficient to develop 
constitutional rights in favor of the parent, based on D.M.T. v. T.M.H., it is the biological 
connection between the parent and a child that gives rise to an inchoate right to be a parent that 
may develop into a protected fundamental constitutional right based on the actions of the parent.  
Since Pasik has no biological connection to Russell’s children, she has no constitutional interest 
in being a parent.  
 
 The Appellate Court granted the Petition for Certiorari and held that because a cause of 
action does not exist in the absence of standing, the trial court departed from the essential 
requirements of the law by not dismissing the petition for timesharing.  The Appellate Court also 
noted that they are sympathetic to Pasik’s cause and a policy change must be instituted by the 
legislature, not the courts. 
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c.  Wakeman v. Dixon, 921 So.2d 669 (Fla. 1st DCA 2006): 
 


An agreement to give the non-biological, non-birth parent parental rights is unenforceable.  
Wakeman v. Dixon, 921 So.2d 669 (Fla. 1st DCA 2006).  In Wakeman, the two women (Wakeman 
and Dixon) lived together and jointly entered into a sperm donation agreement with the sperm 
donor.  In the agreement, both Wakeman and Dixon were described as “recipient,” “mother” and 
“co-parent.”  In accordance with the parties’ agreement, the sperm donor relinquished parental 
rights and agreed that both Wakeman and Dixon would be responsible for all decisions regarding 
a child conceived through sperm donation.   


 
The parties further agreed that in the event the mother of any children born through 


artificial insemination is no longer able to care for the children, it would be in the best interest of 
the children to remain with the co-parent (Wakeman or Dixon). The parties further set forth that it 
was contemplated by the parties that the co-parents would become the psychological parents to the 
children and the children would reside with the Mother and co-parent from the time of birth.  


 
Dixon became pregnant as a result of the sperm donation and, after the birth of the child, 


the parties entered into a co-parenting agreement in which each party acknowledged that the 
decision to conceive the child was a joint decision and both parties desired to jointly parent the 
child.  Wakeman also agreed to contribute to provide financial support to the child. The parties 
further agreed that while Wakeman was not the biological parent, she was the de facto parent.   


 
The co-parenting agreement also set forth that in the event the parties no longer resided 


together, they would each continue to provide for the children in the manner described in the 
agreement and that each party would facilitate a close relationship with the other and continue to 
raise the child together.   


 
Dixon subsequently became pregnant again and the parties entered into another co-


parenting agreement that was identical to the one they entered into for the first child.   
 
The parties subsequently executed an affidavit of domestic partnership, but eventually 


ceased residing together.  Dixon relocated with the two children and denied Wakeman any access 
to the children whatsoever.  


 
 Wakeman filed a complaint against Dixon seeking parental rights over the two children.  
Dixon moved to dismiss alleging that Wakeman had no enforceable legal rights regarding the 
children.  The trial court granted the motion to dismiss and held that, under Florida law, it lacked 
authority to compel visitation between a child and a person who is not a parent.   
 
 Wakeman appealed the trial court’s decision and argued that under the parties’ agreements, 
she had been granted the status of a parent for the two minor children born to Dixon. 
 
 The Appellate Court upheld the trial court’s decision.  In doing so, the Appellate Court 
recognized that the Florida Supreme Court has held that, under the privacy provision in the Florida 
Constitution, a third party cannot be granted by statute the right to visitation with minor children 
because, absent evidence of a demonstrable harm to the child, granting of that right 
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unconstitutionally interferes with a natural parent’s privacy right to rear his or her child.   The 
Appellate Court further held that under Florida law, agreements to give non-biological, non-birth 
parent parental rights are unenforceable. 
 
 It is important to point out that the concurring opinion urged the Florida Legislature to 
address the needs of the children born into or raised in these non-traditional households when a 
break-up occurs.   
 


XIV. GENDER NEUTRAL APPLICATION OF PARENTAGE STATUTORY 
PROVISIONS  


A. §1.01 Definitions.—In construing these statutes and each and every 
 word, phrase, or part hereof, where the context will permit: 
(1) The singular includes the plural and vice versa. 
(2) Gender-specific language includes the other gender. 


 
 B. D.M.T. v. T.M.H., 129 So.3d 320 (Fla. 2013) 
 


The Due Process and Equal Protection clauses of the Federal and Florida 
Constitutions mandate that courts interpret the provision of Chapter 742 in a 
gender-neutral manner. 
 
“Consistent with equal protection, a same-sex couple must be afforded the 
equivalent chance as a heterosexual couple to establish their intentions in using 
assisted reproductive technology to conceive a child.” at 344. 


 
 C. Exhibit “A” – Proposed Gender Neutral Language  
 
 D. Florida Department of Health Changed Forms and Regulations to 


 to include gender neutral provisions.   
 
Fla. Administrative Code 64V changed as of July 31, 2016.  Office of Vital Records 
will retroactively change birth records to include name of same-sex spouse. 
 
Forms now reflect space for Mother/Parent or Father/Parent. 
Exhibit “B” – Vital Records Forms.  
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XV. NOTEWORTHY CASES 


 
B.B.S., G.S.S., w/n/f A.S.S. and K.S.S. v. Rodriguez-Murguia, 191 So.3d 528 (Fla. 4th DCA 
2016) 
 
Facts: The children appeal the trial court's order dismissing their cause of action to determine 
maternity. The mother signed the birth certificate as the mother using a false name because she 
was not in the country legally. When the Mother tried to amend the children's birth certificates to 
correctly identify herself as their mother, each state where the children were born would not 
authorize the change without a court order. Also, both states would not authorize a court 
proceeding to change the  name of the birth mother because the children were no longer living in 
those states. The children filed a petition as "an action for paternity and to determine parental 
responsibility, time-sharing, and/or child support under chapter 742, Florida Statutes, or, in the 
alternative, for a declaratory judgment establishing maternity pursuant to Florida Statute 86.011.” 
The mother admitted all allegations and agreed to all of the relief requested. On its "own motion," 
the trial court entered an order dismissing the case with prejudice because "in the view of this 
court, no cause of action exists under Florida law to determine paternity of a biological mother." 
 
Rule: Section 86.011, Florida Statutes (2014), states: The circuit and county courts have 
jurisdiction within their respective jurisdictional amounts to declare rights, status, and other 
equitable or legal relations whether or not further relief is or could be claimed. 
 
Reasoning: There is clearly a right, even a fundamental one, for which a fact; maternity, depends. 
Troxel v. Granville. 530 U.S. 57, 66 (2000) ("We have recognized the fundamental right of parents 
to make decisions concerning the care, custody, and control of their children.") 
 
Holding: Order reversed because the trial court should have allowed the children to establish 
maternity by way of a declaratory action under Fla. Stat. Ch. 86. 
 
 
Sheridan v. Rennhack, 200 So.3d 255 (Fla. 1st DCA 2016) 
 
Facts:  Father filed a Motion to Set Aside pursuant to 1.540(b) based on fraud and 
misrepresentation of the Mother by failing disclosing that the Father was not the legal Father the 
child. The Father discovered after the Final Judgment that he had 0% probability of being the 
Father through a DNA test of the child.  The Court denied said Motion without any facts or law 
applied. Thereafter, the Father filed a Petition to Disestablish Paternity pursuant to Fla. Stat. 
§742.18, alleging the same facts, however, stating that there was newly discovered evidence that 
had come to his knowledge.  The Mother denied the facts in her Answer and filed Motion for 
Summary Judgment stating the Father had admitted that he was the Father in the original Paternity 
action and he chose not to undergo a Paternity test prior to the entry of the Final Judgment.  The 
Mother also purported that the DNA test was inadmissible and was not “newly discovered” 
because he could have discovered this information prior the Final Judgment. The trial court granted 
the Mother’s Summary Judgment and cited Hooks. 
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Rule/Reasoning:  There was a genuine issue of material fact as to whether the Petitioner was the 
Father. The Enactment of 742.18 in 2006 allowed a new cause of action where a Father found 
newly discovered evidence rather than allegation for fraud, which was required previously.  The 
trial court’s ruling denying the 1.540 Motion was not a ruling on “newly discovered evidence” as 
provided in 742.18(1)(a).  Furthermore, under Hooks any “newly discovered evidence: required 
the exercise of due diligence by the Petitioner similar to evidence diligence due in a 1.540(b)(2) 
Motion.”  Also, DNA evidence asserted after a Final Judgment must be supported by evidence to 
support the timing of its discovery and the Petitioner’s due diligence. Then, the Court can 
determine whether or not the legal father seeking to disestablish Paternity exercised the due 
diligence needed to disturb the Final Judgment. Facts set forth in Hooks were distinguishable in 
the case at hand because the Father in Hooks signed the birth certificate even though he had 
doubted whether he was the Father and thereafter, married the Mother.  The Father also supported 
the child after he divorced the Mother.  In Hooks the Father’s Petition was denied based on “newly 
discovered evidence” because the Father knew the Mother “dated other gentlemen”.  Here, the 
Father immediately sought to obtain DNA evidence after the Mother made statements that he was 
not Mother. 
 
Holding: Reversed and Remanded. 
 
 
In the Interest of Y.R-P., J.R-P v. Dept. of Children and Families, G.A.L. Program, M.H., and 
O.R., 42 Fla. L. Weekly D2093a (Fla. 2d DCA 2017) 
 
Facts/Procedure: This case involves a dependent child, Y.R.-P., a man named as the father on the 
child’s birth certificate, J.R-P and the putative biological father, O.R. The mother disappeared and 
was suspected to be murdered during the pendency of this case. The child was sheltered shortly 
after her birth in August 2013 and the child was placed with her maternal aunt. J.R.-P and the 
mother never married, but J.R-P is listed as the father on the child’s birth certificate and the shelter 
order found him to be the father based on his testimony in open court. Prior to the mother’s 
disappearance, she told some relatives about the child’s biological father, O.R. The relatives later 
located O.R. and DNA results concluded that he was the child’s biological father. O.R. filed a 
motion to establish his paternity and disestablish J.R.-P’s paternity. The trial court ultimately 
entered an order disestablishing J.R-P’s paternity.  
 
On appeal, J.R-P asserted that the trial court improperly granted O.R. standing to proceed where 
J.R.-P did not wish to disestablish paternity. Stated generally, he alleges that biological father lacks 
standing to disestablish another’s paternity.  
 
Rule/Reasoning: Section 742.18, Florida Statues, establishes the circumstances under which a 
male may disestablish paternity or terminate a child support obligation when that male is not the 
biological father of the child. However, section 742.18 does not preclude an individual from 
challenging a paternity determination under 742.10(4) – Paternity established through a signed 
voluntary acknowledgment of paternity may be challenged on the grounds of “fraud, duress, 
material mistake of fact” by a “challenger.” Nothing in this section precludes a biological father 
from proceeding as the challenger. In this regard, the trial court determined that the mother’s 
support of J.R-P’s assertion of paternity established her fraud. In further support of concluding that 
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O.R. had standing, the trial court found that O.R. demonstrated substantial concern for the child’s 
welfare and that it was in the child’s best interest to allow O.R. standing.  
 
On appeal, the court concluded that “in the context of a chapter 39 proceeding, the child’s best 
interest is the appropriate standard in deciding whether a biological father has standing to challenge 
paternity of a child born out of wedlock as between two males who were not married to the child’s 
mother. 
 
Holding: Affirmed.  
 
 
Perkins v. Simmonds, 42 Fla. L. Weekly D2104 (Fla. 4th DCA 2017) 
 
Facts/Procedure: The mother gave birth to a child in February of 2013 and gave the child the 
petitioner/putative father’s surname. However, the putative father was not listed as the father on 
the birth certificate.  The putative father filed a Petition to Establish Paternity in September of 
2015 and the mother moved to dismiss his petition, alleging that he did not have standing to pursue 
paternity because the mother was married before she gave birth and the marriage remained intact. 
The trial court ultimately dismissed his Petition to Establish Paternity, finding that he had no right 
to establish paternity of a child born into an intact marriage, where the married woman and her 
husband object.  
 
Rule: The law presumes that the husband of a biological mother is the child’s legal father. This 
presumption is one of the strongest rebuttable presumptions as it is based on the child’s interest in 
legitimacy and the public policy of protecting the welfare of the child. However the Fourth DCA 
“has reaffirmed that the presumption of legitimacy afforded to a child born within an intact 
marriage is exactly that: a presumption. Thus a presumption of legitimacy may be rebutted in 
certain, rare circumstances.” A biological father may seek to establish his paternity of a child born 
to an intact marriage “if common sense and reason are outraged” by applying the marital 
presumption to bar such an action.” 
 
Holding/Reasoning: It is uncontested that the putative father in this case is the biological father 
of the child and the child was even given his last name. The putative father further established that 
he had financial supported the child and, most significantly, had a strong parent/child relationship 
with the child. Order of dismissal of paternity action reversed and proceedings remanded to trial 
court.  
 
 
Pavan v. Smith, 137 S. Ct. 2075 (2017) 
 
Facts/Procedure: The petitioners, two married same-sex couples, conceived children through 
anonymous sperm donation. When they sought to secure birth certificates (listing both women as 
parents), the Arkansas Department of Health issued certificates bearing only the birth mother’s 
name. The Department’s decision was based on a statute which required the name of the mother’s 
male spouse to appear on a child’s birth certificate (regardless of his biological relationship to the 
child). The petitioners brought suite in the state court against the director of the Department of 
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Health. The Arkansas state court ruled in favor of the petitioners, finding that the State’s birth-
certificate law violates the Constitution. However, the Arkansas Supreme Court reversed the 
judgment, holding that the statute “passes constitutional muster.”  
 
Rule/Reasoning: Obergefell v. Hodges proscribes treatment which deprives same-sex parents the 
same right as opposite-sex parents to be listed on a child’s birth certificate. Generally speaking, 
state laws which treat same-sex couples differently from opposite-sex couples are unconstitutional.  
 
Holding: Judgment of the Arkansas Supreme Court is reversed and the case is remanded for further 
proceedings. 
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     EXHIBIT “A” 
Proposed Gender Neutral Language 


 
63.032 Definitions.—As used in this chapter, the term: 
 
63.032 Definitions.—As used in this chapter, the term: 
(7) “Birth Mother” means a woman who gives birth to a child and who is not a gestational surrogate 
as defined in s. 742.13. 
(8) “Child” means any unmarried person under the age of 18 years who has not been emancipated 
by court order. 
(9) “Court” means a circuit court of this state and, if the context requires, the court of any state 
that is empowered to grant petitions for adoption. 
(10) “Department” means the Department of Children and Families. 
(11) “Intermediary” means an attorney who is licensed or authorized to practice in this state and 
who is placing or intends to place a child for adoption, including placing children born in another 
state with citizens of this state or country or placing children born in this state with citizens of 
another state or country. 
(12) “Legal custody” has the meaning ascribed in s. 39.01. 
(13) “Parent” means a woman who gives birth to a child and who is not a gestational surrogate 
as defined in s. 742.13 or a person whose consent to the adoption of the child would be required 
under s. 63.062(1). If a child has been legally adopted, the term “parent” means the adoptive 
parents of the child. The term does not include an individual whose parental relationship to the 
child has been legally terminated or an alleged or prospective parent. 
governmental subdivision or agency, business trust, estate, trust, partnership, or association, and 
any other legal entity. 
(14) “Person” includes a natural person, corporation, government or governmental subdivision 
or agency, business trust, estate, trust, partnership, or association, and any other legal entity. 
(15) “Placement” means the process of a parent or legal guardian surrendering a child for 
adoption and the prospective adoptive parents receiving and adopting the child and all actions by 
any adoption entity participating in placing the child. 
(16) “Primarily lives and works outside Florida” means that a person lives and works outside 
this state at least 6 months and 1 day per year, is a member of the military who designates a state 
other than Florida as his or her place of residence in accordance with the Servicemembers Civil 
Relief Act, Pub. L. No. 108-189, or is a citizen of the United States living in a foreign country who 
designates a state other than Florida as his or her place of residence. 
(17) “Relative” means a person related by blood to the person being adopted within the third 
degree of consanguinity. 
(18) “Suitability of the intended placement” means the fitness of the intended placement, with 
primary consideration being given to the best interests of the child. 
(19) “To place” means the process whereby a parent or legal guardian surrenders a child for 
adoption and the prospective adoptive parents receive and adopt the child, and includes all actions 
by any person or adoption entity participating in the process. 
(20) “Unmarried biological father” means the child’s biological father who is not married to the 
child’s mother at the time of conception or on the date of the birth of the child and who, before the 
filing of a petition to terminate parental rights, has not been adjudicated by a court of competent 
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jurisdiction to be the legal father of the child or has not filed an affidavit pursuant to s. 
382.013(2)(c). 
 


 
63.039 Duty of adoption entity to prospective adoptive parents; sanctions.— 
(1) An adoption entity placing a minor for adoption has an affirmative duty to follow the 
requirements of this chapter and specifically the following provisions, which protect and promote 
the well-being of persons being adopted and their parents and prospective adoptive parents by 
promoting certainty, finality, and permanency for such persons. The adoption entity must: 
 
(d) When a written consent or affidavit waiving parental rights for adoption is obtained, obtain 
a consent to adoption or affidavit waiving parental rights that contains the language required under 
s. 63.062 or s. 63.082. 
 
(3) If a court finds that a consent to adoption or an affidavit waiving parental rights taken under 
this chapter was obtained by fraud or duress attributable to the adoption entity, the court may award 
all sums paid by the prospective adoptive parents or on their behalf in anticipation of or in 
connection with the adoption. The court may also award reasonable attorney’s fees and costs 
incurred by the prospective adoptive parents in connection with the adoption and any litigation 
related to placement or adoption of a minor. The court may award reasonable attorney’s fees and 
costs, if any, incurred by the person whose consent or affidavit was obtained by fraud or duress. 
Any award under this subsection to the prospective adoptive parents or to the person whose consent 
or affidavit was obtained by fraud or duress must be paid directly to them by the adoption entity 
or by any applicable insurance carrier on behalf of the adoption entity if the court determines, after 
an evidentiary hearing held subsequent to the entry of a final order in the underlying termination 
of parental rights or adoption action, that the actions or failures of the adoption entity directly 
contributed to the finding of fraud or duress. 
 
63.042 Who may be adopted; who may adopt.— 
(1) Any person, a minor or an adult, may be adopted. 
(2) The following persons may adopt: 
(a)  legally married spouses jointly; 
(b) An unmarried adult 
(c)     Two unmarried adults jointly; or 
(d) A married person without the other spouse joining as a petitioner, if the person to be adopted 
is not his or her spouse, and if: 
1. The other spouse is a parent of the person to be adopted and consents to the adoption; or 
2. The failure of the other spouse to join in the petition or to consent to the adoption is excused 
by the court for good cause shown or in the best interest of the child.(3) No person eligible under 
this section shall be prohibited from adopting solely because such person possesses a physical 
disability or handicap, unless it is determined by the court or adoption entity that such disability 
or handicap renders such person incapable of serving as an effective parent. 
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63.062 Persons required to consent to adoption; affidavit of nonpaternity; waiver of 
venue.— 
(1) Unless supported by one or more of the grounds enumerated under s. 63.089(3), a petition to 
terminate parental rights pending adoption may be granted only if written consent has been 
executed as provided in s. 63.082 after the birth of the minor or notice has been served under s. 
63.088 to: 
(a) The birth mother of the minor. 
(b) The parent of the minor, if: 
1. The minor was conceived or born while the parent was married to the mother; 
2. The minor is the parent’s child by adoption; 
3. The minor has been adjudicated by the court to be the parent’s child before the date a petition 
for termination of parental rights is filed; 
4. The Parent has filed an affidavit of paternity pursuant to s. 382.013(2)(c) or he is listed on the 
child’s birth certificate before the date a petition for termination of parental rights is filed; or 
5. In the case of an unmarried biological father, he has acknowledged in writing, signed in the 
presence of a competent witness, that he is the father of the minor, has filed such acknowledgment 
with the Office of Vital Statistics of the Department of Health within the required timeframes, and 
has complied with the requirements of subsection (2). 
The status of the parent shall be determined at the time of the filing of the petition to terminate 
parental rights and may not be modified, except as otherwise provided in s. 63.0423(9)(a), for 
purposes of the parent’s obligations and rights under this chapter by acts occurring after the filing 
of the petition to terminate parental rights. 
(3) Pursuant to chapter 48, an adoption entity shall serve a notice of intended adoption plan upon 
any known and locatable unmarried biological father who is identified to the adoption entity by 
the mother by the date she signs her consent for adoption if the child is 6 months of age or less at 
the time the consent is executed. Service of the notice of intended adoption plan is not required 
when the unmarried biological father signs a consent for adoption or an affidavit waiving parental 
rights or when the child is more than 6 months of age at the time of the execution of the consent 
by the mother. The notice may be served at any time before the child’s birth or before placing the 
child in the adoptive home. The recipient of the notice may waive service of process by executing 
a waiver and acknowledging receipt of the plan. The notice of intended adoption plan must 
specifically state that if the unmarried biological father desires to contest the adoption plan he 
must, within 30 days after service, file with the court a verified response that contains a pledge of 
commitment to the child in substantial compliance with subparagraph (2)(b)2. and a claim of 
paternity form with the Office of Vital Statistics, and must provide the adoption entity with a copy 
of the verified response filed with the court and the claim of paternity form filed with the Office 
of Vital Statistics. The notice must also include instructions for submitting a claim of paternity 
form to the Office of Vital Statistics and the address to which the claim must be sent. If the party 
served with the notice of intended adoption plan is an entity whose consent is required, the notice 
must specifically state that the entity must file, within 30 days after service, a verified response 
setting forth a legal basis for contesting the intended adoption plan, specifically addressing the best 
interests of the child. 
(4) Any person whose consent is required under paragraph (1)(b), or any other man, may execute 
an irrevocable affidavit waiving parental rights in lieu of a consent under this section and by doing 
so waives notice to all court proceedings after the date of execution. An affidavit waiving parental 
rights must be executed as provided in s. 63.082. The affidavit waiving parental rights may be 
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executed prior to the birth of the child. The person executing the affidavit must receive disclosure 
under s. 63.085 prior to signing the affidavit. For purposes of this chapter, an affidavit waiving 
parental rights is sufficient if it contains a specific denial of parental obligations and does not need 
to deny the existence of a biological relationship. 
(5) A person who signs a consent to adoption or an affidavit waiving parental rights must be 
given reasonable notice of his or her right to select a person who does not have an employment, 
professional, or personal relationship with the adoption entity or the prospective adoptive parents 
to be present when the consent to adoption or affidavit of nonpaternity is executed and to sign the 
consent or affidavit as a witness. 
 
63.082 Execution of consent to adoption or affidavit waiving parental rights; family social 
and medical history; revocation of consent.— 
(1)(a) Consent to an adoption or an affidavit waiving parental rights shall be executed as follows: 
(c) A consent or an affidavit waiving parental rights executed by a minor parent who is 14 years 
of age or younger must be witnessed by a parent, legal guardian, or court-appointed guardian ad 
litem. 
(4)(a) An affidavit waiving parental rights may be executed before the birth of the minor; 
however, the consent to an adoption may not be executed before the birth of the minor except in a 
preplanned adoption pursuant to s. 63.213. 
(b) A consent to the adoption of a minor who is to be placed for adoption may be executed by 
the birth mother 48 hours after the minor’s birth or the day the birth mother is notified in writing, 
either on her patient chart or in release paperwork, that she is fit to be released from the licensed 
hospital or birth center, whichever is earlier. A consent by any parent other than a birth mother 
may be executed at any time after the birth of the child. The consent is valid upon execution and 
may be withdrawn only if the court finds that it was obtained by fraud or duress. 
(d) The consent to adoption or the affidavit waiving parental rights must be signed in the 
presence of two witnesses and be acknowledged before a notary public who is not signing as one 
of the witnesses. The notary public must legibly note on the consent or the affidavit the date and 
time of execution. The witnesses’ names must be typed or printed underneath their signatures. The 
witnesses’ home or business addresses must be included. The person who signs the consent or the 
affidavit has the right to have at least one of the witnesses be an individual who does not have an 
employment, professional, or personal relationship with the adoption entity or the prospective 
adoptive parents. The adoption entity must give reasonable advance notice to the person signing 
the consent or affidavit of the right to select a witness of his or her own choosing. The person who 
signs the consent or affidavit must acknowledge in writing on the consent or affidavit that such 
notice was given and indicate the witness, if any, who was selected by the person signing the 
consent or affidavit. The adoption entity must include its name, address, and telephone number on 
the consent to adoption or affidavit waiving parental rights. 
 
63.085 Disclosure by adoption entity.— 
(1) DISCLOSURE REQUIRED TO PARENTS AND PROSPECTIVE ADOPTIVE 
PARENTS.—Within 14 days after a person seeking to adopt a minor or a person seeking to place 
a minor for adoption contacts an adoption entity in person or provides the adoption entity with a 
mailing address, the entity must provide a written disclosure statement to that person if the entity 
agrees or continues to work with the person. The adoption entity shall also provide the written 
disclosure to the parent who did not initiate contact with the adoption entity within 14 days after 
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that parent is identified and located. For purposes of providing the written disclosure, a person is 
considered to be seeking to place a minor for adoption if that person has sought information or 
advice from the adoption entity regarding the option of adoptive placement. The written disclosure 
statement must be in substantially the following form: 


ADOPTION DISCLOSURE 
THE STATE OF FLORIDA REQUIRES THAT THIS FORM BE PROVIDED TO ALL 
PERSONS CONSIDERING ADOPTING A MINOR OR SEEKING TO PLACE A MINOR FOR 
ADOPTION, TO ADVISE THEM OF THE FOLLOWING FACTS REGARDING ADOPTION 
UNDER FLORIDA LAW: 
9. A parent has the right to have a witness of his or her choice, who is unconnected with the 
adoption entity or the adoptive parents, to be present and witness the signing of the consent or 
affidavit waiving parental rights. 
 
(4) REVOCATION OF CONSENT.—Failure to meet the requirements of this section does not 
constitute grounds for revocation of a consent to adoption or withdrawal of an affidavit waiving 
parental rights unless the extent and circumstances of such a failure result in a material failure of 
fundamental fairness in the administration of due process, or the failure constitutes or contributes 
materially to fraud or duress in obtaining a consent to adoption or affidavit waiving parental rights. 
 
63.087 Proceeding to terminate parental rights pending adoption; general provisions.— 
(4) PETITION.— 
(d) The petition to terminate parental rights pending adoption must be in writing and signed by 
the petitioner under oath stating the petitioner’s good faith in filing the petition. A written consent 
to adoption, affidavit waiving parental rights, or affidavit of diligent search under s. 63.088, for 
each person whose consent to adoption is required under s. 63.062, must be executed and attached. 
 
63.088 Proceeding to terminate parental rights pending adoption; notice and service; 
diligent search.— 
(3) LOCATION AND IDENTITY KNOWN.—Before the court may determine that a minor is 
available for adoption, each person whose consent is required under s. 63.062, who has not 
executed a consent for adoption or an affidavit waiving parental rights, and whose location and 
identity have been determined by compliance with the procedures in this section must be 
personally served, pursuant to chapter 48, at least 20 days before the hearing with a copy of the 
petition to terminate parental rights pending adoption and with notice in substantially the following 
form: 
(4) REQUIRED INQUIRY.—In proceedings initiated under s. 63.087, the court shall conduct 
an inquiry of the person who is placing the minor for adoption and of any relative or person having 
legal custody of the minor who is present at the hearing and likely to have the following 
information regarding the identity of: 
(a) Any parent to whom the mother of the minor was married at any time when conception of 
the minor may have occurred or at the time of the birth of the minor; 
(b) Any man who has filed an affidavit of paternity pursuant to s. 382.013(2)(c) before the date 
that a petition for termination of parental rights is filed with the court; 
(c) Any parent who has adopted the minor; 
(d) Any parent who has been adjudicated by a court as the parent of the minor child before the 
date a petition for termination of parental rights is filed with the court; and 
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(e) Any man whom the mother identified to the adoption entity as a potential biological father 
before the date she signed the consent for adoption. 
The information sought under this subsection may be provided to the court in the form of a sworn 
affidavit by a person having personal knowledge of the facts, addressing each inquiry enumerated 
in this subsection, except that, if the inquiry identifies a parent under paragraph (a), paragraph (b), 
paragraph (c), or paragraph (d), the inquiry may not continue further. The inquiry required under 
this subsection may be conducted before the birth of the minor. 
(5) LOCATION UNKNOWN; IDENTITY KNOWN.—If the inquiry by the court under 
subsection (4) identifies any person who has not executed a consent to adoption or an affidavit 
waiving parental rights, and the location of the person is unknown, the adoption entity must 
conduct a diligent search for that person which must include inquiries concerning: 
(6) CONSTRUCTIVE SERVICE.—This subsection only applies if, as to any person whose 
consent is required under s. 63.062 and who has not executed a consent to adoption or an affidavit 
waiving parental rights, the location of the person is unknown and the inquiry under subsection (4) 
fails to locate the person. The unlocated person must be served notice under subsection (3) by 
constructive service in the manner provided in chapter 49. The notice shall be published in the 
county where the person was last known to have resided. The notice, in addition to all information 
required under chapter 49, must include a physical description, including, but not limited to, age, 
race, hair and eye color, and approximate height and weight of the person, the minor’s date of 
birth, and the place of birth of the minor. Constructive service by publication shall not be required 
to provide notice to an identified birth father whose consent is not required pursuant to ss. 63.062 
and 63.064. 
 
63.089 Proceeding to terminate parental rights pending adoption; hearing; grounds; 
dismissal of petition; judgment.— 
(2) HEARING PREREQUISITES.—The court may hold the hearing only when: 
(a) For each person whose consent to adoption is required under s. 63.062: 
1. A consent under s. 63.082 has been executed and filed with the court; 
2. An affidavit waiving parental rights under s. 63.082 has been executed and filed with the court; 
3. An affidavit waiving parental rights, consent for adoption, or other document that 
affirmatively waives service has been executed and filed with the court. 
(3) GROUNDS FOR TERMINATING PARENTAL RIGHTS PENDING ADOPTION.—The 
court may enter a judgment terminating parental rights pending adoption if the court determines 
by clear and convincing evidence, supported by written findings of fact, that each person whose 
consent to adoption is required under s. 63.062: 
(a) Has executed a valid consent under s. 63.082 and the consent was obtained according to the 
requirements of this chapter; 
(b) Has executed an affidavit waiving parental rights and the affidavit was obtained according to 
the requirements of this chapter; 
(5) DISMISSAL OF PETITION.—If the court does not find by clear and convincing evidence 
that parental rights of a parent should be terminated pending adoption, the court must dismiss the 
petition and that parent’s parental rights that were the subject of such petition shall remain in full 
force under the law. The order must include written findings in support of the dismissal, including 
findings as to the criteria in subsection (4) if rejecting a claim of abandonment. 
(a) Parental rights may not be terminated based upon a consent that the court finds has been 
timely revoked under s. 63.082 or a consent to adoption or affidavit waiving parental rights that 
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the court finds was obtained by fraud or duress. 
63.213 Preplanned adoption agreement.— 
(1) Individuals may enter into a preplanned adoption arrangement as specified in this section, 
but such arrangement may not in any way: 
(a) Effect final transfer of custody of a child or final adoption of a child without review and 
approval of the court and without compliance with other applicable provisions of law. 
(b) Constitute consent of a mother to place her biological child for adoption until 48 hours after 
the birth of the child and unless the court making the custody determination or approving the 
adoption determines that the mother was aware of her right to rescind within the 48-hour period 
after the birth of the child but chose not to rescind such consent. The volunteer mother’s right to 
rescind her consent in a preplanned adoption applies only when the child is genetically related to 
her. 
(2) A preplanned adoption agreement must include, but need not be limited to, the following 
terms: 
(a) That the volunteer mother agrees to become pregnant by the fertility technique specified in 
the agreement, to bear the child, and to terminate any parental rights and responsibilities to the 
child she might have through a written consent executed at the same time as the preplanned 
adoption agreement, subject to a right of rescission by the volunteer mother any time within 48 
hours after the birth of the child, if the volunteer mother is genetically related to the child. 
(b) That the volunteer mother agrees to submit to reasonable medical evaluation and treatment 
and to adhere to reasonable medical instructions about her prenatal health. 
(c) That the volunteer mother acknowledges that she is aware that she will assume parental rights 
and responsibilities for the child born to her as otherwise provided by law for a mother if the 
intended parent terminate the agreement before final transfer of custody is completed, if a court 
determines that a parent clearly specified by the preplanned adoption agreement to be the 
biological or intended parent with legal rights to the genetic material which created the child is not 
the biological parent or the intended parent’s legal genetic material is not biological related to the 
child, or if the preplanned adoption is not approved by the court pursuant to the Florida Adoption 
Act. (d) That an intended parent who is also the biological father or the intended parent who 
legally owns the genetic material that created the child acknowledges that  the intended parentis 
aware that  the intended parent will assume parental rights and responsibilities for the child as 
otherwise provided by law for a intended parent if the agreement is terminated for any reason by 
any party before final transfer of custody is completed or if the planned adoption is not approved 
by the court pursuant to the Florida Adoption Act. 
(e) That the intended parent acknowledge that they may not receive custody or the parental rights 
under the agreement if the volunteer mother terminates the agreement or if the volunteer mother 
rescinds her consent to place her child for adoption within 48 hours after the birth of the child, if 
the volunteer mother is genetically related to the child. 
(f) That the intended parent may agree to pay all reasonable legal, medical, psychological, or 
psychiatric expenses of the volunteer mother related to the preplanned adoption arrangement and 
may agree to pay the reasonable living expenses and wages lost due to the pregnancy and birth of 
the volunteer mother and reasonable compensation for inconvenience, discomfort, and medical 
risk. No other compensation, whether in cash or in kind, shall be made pursuant to a preplanned 
adoption arrangement. 
(g) That the intended  parent agrees to accept custody of and to assert full parental rights and 
responsibilities for the child immediately upon the child’s birth, regardless of any impairment to 
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the child. 
(h) That the intended  parent shall have the right to specify the blood and tissue typing tests to 
be performed if the agreement specifies that at least one of them is intended to be the biological 
parent of the child. 
(i) That the agreement may be terminated at any time by any of the parties. 
(3) A preplanned adoption agreement shall not contain any provision: 
(a) To reduce any amount paid to the volunteer mother if the child is stillborn or is born alive 
but impaired, or to provide for the payment of a supplement or bonus for any reason. 
(b) Requiring the termination of the volunteer mother’s pregnancy. 
(4) An attorney who represents an intended parent or any other attorney with whom that attorney 
is associated shall not represent simultaneously a female who is or proposes to be a volunteer 
mother in any matter relating to a preplanned adoption agreement or preplanned adoption 
arrangement. 
(5) Payment to agents, finders, and intermediaries, including attorneys and physicians, as a 
finder’s fee for finding volunteer mothers or matching a volunteer mother and intended parent is 
prohibited. Doctors, psychologists, attorneys, and other professionals may receive reasonable 
compensation for their professional services, such as providing medical services and procedures, 
legal advice in structuring and negotiating a preplanned adoption agreement, or counseling. 
(6) As used in this section, the term: 
(a) “Blood and tissue typing tests” include, but are not limited to, tests of red cell antigens, red 
cell isoenzymes, human leukocyte antigens, and serum proteins. 
(b) “Child” means the child or children conceived by means of a fertility technique that is part 
of a preplanned adoption arrangement. 
(c) “Fertility technique” means artificial embryonation, artificial insemination, whether in vivo 
or in vitro, egg donation, or embryo adoption. 
(d) “Intended parent” means a person or couple who, as evidenced by a preplanned adoption 
agreement, intends to assert the parental rights and responsibilities for a child conceived through 
a fertility technique, regardless of whether the child is biologically related to the parent. 
 (e) “Party” means the intended  parent, the intended  parent, the volunteer mother, or the 
volunteer mother’s  spouse, if she has a  spouse. 
(f) “Preplanned adoption agreement” means a written agreement among the parties that specifies 
the intent of the parties as to their rights and responsibilities in the preplanned adoption 
arrangement, consistent with the provisions of this section. 
(g) “Preplanned adoption arrangement” means the arrangement through which the parties enter 
into an agreement for the volunteer mother to bear the child, for payment by the intended  parent 
of the expenses allowed by this section, for the intended parent  to assert full parental rights and 
responsibilities to the child if consent to adoption is not rescinded after birth by a volunteer mother 
who is genetically related to the child, and for the volunteer mother to terminate, subject to any 
right of rescission, all her parental rights and responsibilities to the child in favor of the intended 
parent. 
(i) “Volunteer mother” means a female at least 18 years of age who voluntarily agrees, subject 
to a right of rescission if it is her biological child, that if she should become pregnant pursuant to 
a preplanned adoption arrangement, she will terminate her parental rights and responsibilities to 
the child in favor of the intended parent or parents. 
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63.2325 Conditions for invalidation of a consent to adoption or affidavit waiving parental 
rights.—Notwithstanding the requirements of this chapter, a failure to meet any of those 
requirements does not constitute grounds for invalidation of a consent to adoption or revocation 
of an affidavit waiving parental rights unless the extent and circumstances of such a failure result 
in a material failure of fundamental fairness in the administration of due process, or the failure 
constitutes or contributes to fraud or duress in obtaining a consent to adoption or affidavit waiving 
parental rights. 
 
382.013 Birth registration.—A certificate for each live birth that occurs in this state shall be 
filed within 5 days after such birth with the local registrar of the district in which the birth occurred 
and shall be registered by the local registrar if the certificate has been completed and filed in 
accordance with this chapter and adopted rules. The information regarding registered births shall 
be used for comparison with information in the state case registry, as defined in chapter 61. 


 (2) PARENTAGE  
(a) If the mother is married at the time of birth, the name of her spouse shall be entered on the 


birth certificate as the parent  of the child, unless parentage  has been determined otherwise by a 
court of competent jurisdiction. 


(b) Notwithstanding paragraph (a), if the spouse  of the mother dies while the mother is 
pregnant but before the birth of the child, the name of the deceased spouse  shall be entered on the 
birth certificate as the parent  of the child, unless parentage  has been determined otherwise by a 
court of competent jurisdiction. 


(c) If the mother is not married at the time of the birth, the name of the father may not be 
entered on the birth certificate without the execution of an affidavit signed by both the mother and 
the person to be named as the father. The facility shall give notice orally or through the use of 
video or audio equipment, and in writing, of the alternatives to, the legal consequences of, and the 
rights, including, if one parent is a minor, any rights afforded due to minority status, and 
responsibilities that arise from signing an acknowledgment of paternity, as well as information 
provided by the Title IV-D agency established pursuant to s. 409.2557, regarding the benefits of 
voluntary establishment of parentage. Upon request of the mother and the person to be named as 
the father, the facility shall assist in the execution of the affidavit, a notarized voluntary 
acknowledgment of paternity, or a voluntary acknowledgment of paternity that is witnessed by 
two individuals and signed under penalty of perjury as specified by s. 92.525(2). 


(d) If the parentage  of the child is determined by a court of competent jurisdiction as provided 
under s. 382.015 or there is a final judgment of dissolution of marriage which requires the former 
spouse  to pay child support for the child, the name of the child’s second parent  and the surname 
of the child shall be entered on the certificate in accordance with the finding and order of the court. 
If the court fails to specify a surname for the child, the surname shall be entered in accordance 
with subsection (3). 


(e) If the parentage  of the child is determined pursuant to s. 409.256, the name of the child’s 
second parent and the surname of the child shall be entered on the certificate in accordance with 
the finding and order of the Department of Revenue. 


(f) If  the child’s  marry each other at any time after the child’s birth, upon receipt of a marriage 
license that identifies any such child, the department shall amend the certificate with regard to the 
parents’ marital status as though the parents were married at the time of birth. 


(g) If the child’s second parent  is not named on the certificate, no other information about the 
child’s second  shall be entered on the certificate. 
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(3) NAME OF CHILD.— 
(a) If the mother is married at the time of birth, the parents whose names are entered on the 


birth certificate shall select the given names and surname of the child if both parents have custody 
of the child, otherwise the parent who has custody shall select the child’s name. 


(b) If the parents  whose names are entered on the birth certificate disagree on the surname of 
the child and both parents have custody of the child, the surname selected by each parent  shall 
both be entered on the birth certificate, separated by a hyphen, with the selected names entered in 
alphabetical order. If the parents disagree on the selection of a given name, the given name may 
not be entered on the certificate until a joint agreement that lists the agreed upon given name and 
is notarized by both parents is submitted to the department, or until a given name is selected by a 
court. 


(c) If the mother is not married at the time of birth, the parent who will have custody of the 
child shall select the child’s given name and surname. 


(d) If multiple names of the child exceed the space provided on the face of the birth certificate 
they shall be listed on the back of the certificate. Names listed on the back of the certificate shall 
be part of the official record. 


 
382.015 New certificates of live birth; duty of clerks of court and department.—The clerk 


of the court in which any proceeding for adoption, annulment of an adoption, affirmation of 
parental status, or determination of paternity is to be registered, shall within 30 days after the final 
disposition, forward to the department a certified copy of the court order, or a report of the 
proceedings upon a form to be furnished by the department, together with sufficient information 
to identify the original birth certificate and to enable the preparation of a new birth certificate. The 
clerk of the court shall implement a monitoring and quality control plan to ensure that all judicial 
determinations of paternity are reported to the department in compliance with this section. The 
department shall track paternity determinations reported monthly by county, monitor compliance 
with the 30-day timeframe, and report the data to the clerks of the court quarterly. 


 (2) DETERMINATION OF P/PARENTAGE.—Upon receipt of the report, a certified copy 
of a final decree of determination of parentage, or a certified copy of a final judgment of dissolution 
of marriage which requires the former spouse  to pay child support for the child, together with 
sufficient information to identify the original certificate of live birth, the department shall prepare 
and file a new birth certificate, which shall bear the same file number as the original birth 
certificate. The registrant’s name shall be entered as decreed by the court or as reflected in the final 
judgment or support order. The names and identifying information of the parents shall be entered 
as of the date of the registrant’s birth. 


(3) AFFIRMATION OF PARENTAL STATUS.—Upon receipt of an order of affirmation of 
parental status issued pursuant to s. 742.16, together with sufficient information to identify the 
original certificate of live birth, the department shall prepare and file a new birth certificate which 
shall bear the same file number as the original birth certificate. The names and identifying 
information of the registrant’s parent entered on the new certificate shall be the commissioning 
parent, but the new certificate may not make reference to or designate the parent as the 
commissioning parent. 


(4) SUBSTITUTION OF NEW CERTIFICATE OF BIRTH FOR ORIGINAL.—When a new 
certificate of birth is prepared, the department shall substitute the new certificate of birth for the 
original certificate on file. All copies of the original certificate of live birth in the custody of a local 
registrar or other state custodian of vital records shall be forwarded to the State Registrar. 
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Thereafter, when a certified copy of the certificate of birth or portion thereof is issued, it shall be 
a copy of the new certificate of birth or portion thereof, except when a court order requires issuance 
of a certified copy of the original certificate of birth. In an adoption, change in parentage , 
affirmation of parental status, undetermined parentage, or court-ordered substitution, the 
department shall place the original certificate of birth and all papers pertaining thereto under seal, 
not to be broken except by order of a court of competent jurisdiction or as otherwise provided by 
law. 


(5) FORM.—Except for certificates of foreign birth which are registered as provided in s. 
382.017, and delayed certificates of birth which are registered as provided in ss. 382.019 and 
382.0195, all original, new, or amended certificates of live birth shall be identical in form, 
regardless of the marital status of the parents or the fact that the registrant is adopted or of 
undetermined parentage. 


(6) RULES.—The department shall adopt and enforce all rules necessary for carrying out the 
provisions of this section. 
 
382.016 Amendment of records.—The department, upon receipt of the fee prescribed in s. 
382.0255; documentary evidence, as specified by rule, of any misstatement, error, or omission 
occurring in any birth, death, or fetal death record; and an affidavit setting forth the changes to be 
made, shall amend or replace the original certificate as necessary. 
 


(1) CERTIFICATE OF LIVE BIRTH AMENDMENT.— 
 
(c) If a parent’s  name is listed on the birth certificate, the birth certificate may only be 


amended to remove the parent’s father’s name or to add a different parent’s name upon court order. 
If a change in the registrant’s surname is also desired, such change must be included in the court 
order or the name must be changed pursuant to s. 68.07. 


(d) For a child born in this state whose paternity is established in another state, the department 
shall amend the child’s birth certificate to include the name of the father upon receipt of: 


1. A certified copy of an acknowledgment of parentage , final judgment, or judicial or 
administrative order from another state that determines the child’s parentage ; or 


2. A noncertified copy of an acknowledgment of parentage , final judgment, or judicial or 
administrative order from another state that determines the child’s parentage  when provided with 
an affidavit or written declaration from the Department of Revenue that states the document was 
provided by or obtained from another state’s Title IV-D program. 


 (e) The Department of Revenue shall develop written educational materials for use and 
distribution by the Department of Children and Families, Department of Corrections, Department 
of Education, Department of Health, and Department of Juvenile Justice that describe how 
paternity is established and the benefits of establishing paternity. The Department of Children and 
Families, Department of Corrections, Department of Education, Department of Health, and 
Department of Juvenile Justice shall make the materials available to individuals to whom services 
are provided and are encouraged to provide additional education on how paternity is established 
and the benefits of establishing parentage. 


 
382.019 Delayed registration; administrative procedures.— 


 (9) All certificates shall list the parents as Parent “1” and Parent “2”. 
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742.011 Determination of parentage proceedings; jurisdiction.—Any woman who is 
pregnant or has a child, any parent who has reason to believe that he or she is the parent of a child, 
or any child may bring proceedings in the circuit court, in chancery, to determine the parentage of 
the child when parentage has not been established by law or otherwise. 
 
742.021 Venue, process, complaint.— 
(1) The proceedings must be in the circuit court of the county where the petitioner resides or the 
county where the respondent resides. 
 
(3) Process served on the respondent must require the respondent to file written defenses to the 
complaint in the same manner as suits in chancery. Upon application and proof under oath, the 
court may issue a writ of ne exeat against the respondent on such terms and conditions and 
conditioned upon bond in such amount as the court may determine.  
 
742.031 Hearings; court orders for support, hospital expenses, and attorney’s fee.— 
(1) Hearings for the purpose of establishing or refuting the allegations of the complaint and 
answer shall be held in the chambers and may be restricted to persons, in addition to the parties 
involved and their counsel, as the judge in his or her discretion may direct. The court shall 
determine the issues of parentage of the child and the ability of the parents to support the child. 
Each party’s social security number shall be recorded in the file containing the adjudication of 
parentage. If the court finds that the alleged parent is the parent of the child, it shall so order. If 
appropriate, the court shall order the parent to pay the complainant, her guardian, or any other 
person assuming responsibility for the child moneys sufficient to pay reasonable attorney’s fees, 
hospital or medical expenses, cost of confinement, and any other expenses incident to the birth of 
the child and to pay all costs of the proceeding. Bills for pregnancy, childbirth, and scientific 
testing are admissible as evidence without requiring third-party foundation testimony, and shall 
constitute prima facie evidence of amounts incurred for such services or for testing on behalf of 
the child. The court shall order either or both parents owing a duty of support to the child to pay 
support pursuant to s. 61.30. The court shall issue, upon motion by a party, a temporary order 
requiring child support pursuant to s. 61.30 pending an administrative or judicial determination of 
parentage, if there is clear and convincing evidence of parentage on the basis of genetic tests or 
other evidence. The court may also make a determination of an appropriate parenting plan, 
including a time-sharing schedule, in accordance with chapter 61. 
(2) If a judgment of parentage contains only a child support award with no parenting plan or 
time-sharing schedule, the obligee parent shall receive all of the time-sharing and sole parental 
responsibility without prejudice to the obligor parent. If a parentage judgment contains no such 
provisions, the mother shall be presumed to have all of the time-sharing and sole parental 
responsibility. 
(3) Pursuant to the federal Personal Responsibility and Work Opportunity Reconciliation Act of 
1996, each party is required to provide his or her social security number in accordance with this 
section. Disclosure of social security numbers obtained through this requirement shall be limited 
to the purpose of administration of the Title IV-D program for child support enforcement. 
(4)(a) A court may, upon good cause shown and without a showing of a substantial change of 
circumstances, modify, vacate, or set aside a temporary support order before or upon entering a 
final order in a proceeding. 
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(b) The modification of the temporary support order may be retroactive to the date of the initial 
entry of the temporary support order; to the date of filing of the initial petition for dissolution of 
marriage, petition for support, petition determining  parentage, or supplemental petition for 
modification; or to a date prescribed in s. 61.14(1)(a) or s. 61.30(11)(c) or (17), as applicable. 
 
742.032 Filing of location information.— 
(1) Beginning July 1, 1997, each party to any parentage or child support proceeding must file 
with the tribunal, as defined in chapter 88 and State Case Registry as defined in chapter 61 upon 
entry of an order, and update as appropriate, information on location and identity of the party, 
including social security number, residential and mailing addresses, telephone number, driver’s 
license number, and name, address, and telephone number of employer. Beginning October 1, 
1998, each party to any parentage or child support proceeding in a non-Title IV-D case shall meet 
the above requirements for updating the tribunal and State Case Registry. 
 
742.07 Effect of adoption.— Upon the adoption of a child, for whom support has been ordered, 
by some person other than the obligor parent, the liability of the obligor parent   for the support of 
the child shall be terminated. 
 
742.08 Default of support payments.—Upon default in payment of any moneys ordered by the 
court to be paid, the court may enter a judgment for the amount in default, plus interest, 
administrative costs, filing fees, and other expenses incurred by the clerk of the circuit court which 
shall be a lien upon all property of the respondent both real and personal. Costs and fees shall be 
assessed only after the court makes a determination of the nonprevailing party’s ability to pay such 
costs and fees. In Title IV-D cases, any costs, including filing fees, recording fees, mediation costs, 
service of process fees, and other expenses incurred by the clerk of the circuit court, shall be 
assessed only against the nonprevailing obligor after the court makes a determination of the 
nonprevailing obligor’s ability to pay such costs and fees. The Department of Revenue shall not 
be considered a party for purposes of this section; however, fees may be assessed against the 
department pursuant to s. 57.105(1). Willful failure to comply with an order of the court shall be 
deemed a contempt of the court entering the order and shall be punished as such. The court may 
require bond of the respondent for the faithful performance of his or her obligation under the order 
of the court in such amount and upon such conditions as the court shall direct. 
 
742.09 Publishing names; penalty.—Except for the purpose of serving process by publication, 
as provided under s. 49.011(15), it shall be unlawful for the owner, publisher, manager, or operator 
of any newspaper, magazine, radio station, or other publication of any kind whatsoever, or any 
other person responsible therefor, or any radio broadcaster, to publish the name of any of the parties 
to any court proceeding to determine parentage. A person who violates this section commits a 
misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083. 
 


742.10 Establishment of parentage for children born out of wedlock.— 
(1) Except as provided in chapters 39 and 63, this chapter provides the primary jurisdiction 


and procedures for the determination of  f parentage or children born out of wedlock. If the 
establishment of paternity parentage has been raised and determined within an adjudicatory 
hearing brought under the statutes governing inheritance, or dependency under workers’ 
compensation or similar compensation programs; if an affidavit acknowledging   parentage or a 
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stipulation of parentage is executed by both parties and filed with the clerk of the court; if an 
affidavit, a notarized voluntary acknowledgment of parentage, or a voluntary acknowledgment of 
parentage that is witnessed by two individuals and signed under penalty of perjury as provided for 
in s. 382.013 or s. 382.016 is executed by both parties; or if parentage is adjudicated by the 
Department of Revenue as provided in s. 409.256, such adjudication, affidavit, or acknowledgment 
constitutes the establishment of parentage for purposes of this chapter. If an adjudicatory 
proceeding was not held, a notarized voluntary acknowledgment of parentage  or voluntary 
acknowledgment of  parentage, which is witnessed by two individuals and signed under penalty 
of perjury as specified by s. 92.525(2), creates a rebuttable presumption, as defined by s. 90.304, 
of parentage and is subject to the right of any signatory to rescind the acknowledgment within 60 
days after the date the acknowledgment was signed or the date of an administrative or judicial 
proceeding relating to the child, including a proceeding to establish a support order, in which the 
signatory is a party, whichever is earlier. Both parents must provide their social security numbers 
on any acknowledgment of parentage, consent affidavit, or stipulation of parentage. Except for 
affidavits under seal pursuant to ss. 382.015 and 382.016, the Office of Vital Statistics shall 
provide certified copies of affidavits to the Title IV-D agency upon request. 


(2) Pursuant to the federal Personal Responsibility and Work Opportunity Reconciliation Act 
of 1996, each party is required to provide his or her social security number in accordance with this 
section. Disclosure of social security numbers obtained through this requirement shall be limited 
to the purpose of administration of the Title IV-D program for child support enforcement. 


(3) The department shall adopt rules which establish the information which must be provided 
to an individual prior to execution of an affidavit or voluntary acknowledgment of parentage . The 
information shall explain the alternatives to, the legal consequences of, and the rights, including, 
if one parent is a minor, any rights afforded due to minority status, and responsibilities that arise 
from acknowledging parentage. 


(4) After the 60-day period referred to in subsection (1), a signed voluntary acknowledgment 
of parentage shall constitute an establishment of parentage and may be challenged in court only 
on the basis of fraud, duress, or material mistake of fact, with the burden of proof upon the 
challenger, and under which the legal responsibilities, including child support obligations of any 
signatory arising from the acknowledgment may not be suspended during the challenge, except 
upon a finding of good cause by the court. 


(5) Judicial or administrative proceedings are not required or permitted to ratify an 
unchallenged acknowledgment of parentage. 
 
742.105 Effect of a determination of parentage or paternity from a foreign jurisdiction.—
A final order of parentage or paternity entered in a foreign jurisdiction, whether resulting from a 
voluntary acknowledgment or an administrative or judicial process, or an affidavit acknowledging 
parentage or paternity signed in any other state according to its procedures, shall be given the same 
legal effect as if such final order was entered or affidavit was signed pursuant to this chapter. In 
any proceeding in this state, a certified copy of the final order of parentage or paternity from a 
foreign jurisdiction shall be conclusive evidence of parentage or paternity. 
 
742.108 Criminal penalties for false statements of parentage.—Notwithstanding any other 
provision of law, any person who knowingly and willfully provides false information to the 
sheriff’s office, other law enforcement agency, or governmental agency, or under oath regarding 
the parentage of a child in conjunction with an application for, or the receipt of, public assistance 
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for a dependent child commits a misdemeanor of the second degree, punishable as provided in s. 
775.082 or s. 775.083, in addition to remaining subject to any other civil or criminal penalties for 
perjury or making false statements which are applicable under other provisions of law. 
 
742.11 Presumed status of child conceived by means of artificial or in vitro insemination 
or donated eggs or preembryos.— 


(1) Except in the case of gestational surrogacy, any child born within wedlock who has been 
conceived by the means of artificial or in vitro insemination is irrebuttably presumed to be the 
child of each spouse, provided that each spouse has consented in writing to the artificial or in vitro 
insemination. 


(2) Except in the case of gestational surrogacy, any child born within wedlock who has been 
conceived by means of donated eggs or preembryos shall be irrebuttably presumed to be the child 
of the recipient gestating woman and her  spouse, provided that both parties have consented in 
writing to the use of donated eggs or preembryos. 
 
742.12 Scientific testing to determine parentage. — 
(1) In any proceeding to establish parentage , the court on its own motion may require the child, 
mother, and alleged parent to submit to scientific tests that are generally acceptable within the 
scientific community to show a probability of parentage. The court shall direct that the tests be 
conducted by a qualified technical laboratory. 
(2) In any proceeding to establish parentage, the court may, upon request of a party providing a 
sworn statement or written declaration as provided by s. 92.525(2) alleging paternity or parentage 
and setting forth facts establishing a reasonable possibility of the requisite sexual contact between 
the parties or other evidence that the allege parent contributed to the child’s biology  or providing 
a sworn statement or written declaration denying parentage and setting forth facts establishing a 
reasonable possibility of the nonexistence of sexual contact between the parties or other evidence 
that the allege parent could not have contributed to the child’s biology, require the child, mother, 
and alleged parent to submit to scientific tests that are generally acceptable within the scientific 
community to show a probability of parentage. The court shall direct that the tests be conducted 
by a qualified technical laboratory. 
 (4) Test results are admissible in evidence and should be weighed along with other evidence of 
the parentage of the alleged parent unless the statistical probability of parentage equals or exceeds 
95 percent. A statistical probability of parentage of 95 percent or more creates a rebuttable 
presumption, as defined by s. 90.304, that the alleged parent is the biological parent of the child. 
If a party fails to rebut the presumption of parentage which arose from the statistical probability of 
parentage of 95 percent or more, the court may enter a summary judgment of parentage. If the test 
results show the alleged parent cannot be the biological parent, the case shall be dismissed with 
prejudice. 
 
742.13 Definitions. — As used in ss. 742.11-742.17, the term: 


 (2) “Commissioning parent” means the intended  parent or parents of a child who will be 
conceived by means of assisted reproductive technology using the eggs or sperm of the 
commissioning parent . 


 (6) “Gestational surrogacy” means a state that results from a process in which a 
commissioning parent’s eggs or sperm, or both, are mixed in vitro and the resulting preembryo is 
implanted within another woman’s body. 
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(7) “Gestational surrogacy contract” means a written agreement between the gestational 
surrogate and the commissioning parent. 
 
742.14 Donation of eggs, sperm, or preembryos.—The donor of any egg, sperm, or 
preembryo, other than the commissioning parent or a commissioning parent who has executed a 
preplanned adoption agreement under s. 63.212, shall relinquish all  parental rights and obligations 
with respect to the donation or the resulting children. Only reasonable compensation directly 
related to the donation of eggs, sperm, and preembryos shall be permitted. 
 
742.15 Gestational surrogacy contract.— 


(1) Prior to engaging in gestational surrogacy, a binding and enforceable gestational surrogacy 
contract shall be made between the commissioning couple and the gestational surrogate. A contract 
for gestational surrogacy shall not be binding and enforceable unless the gestational surrogate is 
18 years of age or older and the commissioning parent is 18 years of age or older. 


(2)  The commissioning couple shall enter into a contract with a gestational surrogate only 
when, within reasonable medical certainty as determined by a physician licensed under chapter 
458 or chapter 459:  (a) The commissioning parent cannot physically gestate a pregnancy to 
term; 


(a) The commissioning parent cannot physically gestate a pregnancy to term; 
 
742.16 Expedited affirmation of parental status for gestational surrogacy.— 


(1) Within 3 days after the birth of a child delivered of a gestational surrogate, the 
commissioning parent shall petition a court of competent jurisdiction for an expedited affirmation 
of parental status. 


(2) After the petition is filed, the court shall fix a time and place for hearing the petition, which 
may be immediately after the filing of the petition. Notice of hearing shall be given as prescribed 
by the rules of civil procedure, and service of process shall be made as specified by law for civil 
actions. 


(3) Upon a showing by the commissioning parent or the child or the gestational surrogate that 
privacy rights may be endangered, the court may order the names of the commissioning parent or 
the child or the gestational surrogate, or any combination thereof, to be deleted from the notice of 
hearing and from the copy of the petition attached thereto, provided the substantive rights of any 
person will not thereby be affected. 


(4) Notice of the hearing shall be given by the commissioning parent to: 
(a) The gestational surrogate. 
(b) The treating physician of the assisted reproductive technology program. 
(c) Any party claiming  parentage. 
(5) All hearings held in proceedings under this section shall be held in closed court without 


admittance of any person other than essential officers of the court, the parties, witnesses, and any 
persons who have received notice of the hearing. 


(6) The commissioning parent or their legal representative shall appear at the hearing on the 
petition. At the conclusion of the hearing, after the court has determined that a binding and 
enforceable gestational surrogacy contract has been executed pursuant to s. 742.15 and one 
commissioning parent is the genetic parent of the child, the court shall enter an order stating that 
the commissioning parent or parents are the legal parents of the child. 
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(7) When a commissioning parent is the genetic parent of the child, the commissioning parent 
or both members of a married commissioning couple shall be presumed to be the natural parents 
of the child. 


 
742.17 Disposition of eggs, sperm, or preembryos; rights of inheritance.—A 


commissioning parent and the treating physician shall enter into a written agreement that provides 
for the disposition of the commissioning couple’s eggs, sperm, and preembryos in the event of a 
divorce, the death of a spouse, or any other unforeseen circumstance. 
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Attorneys’ Fees: 2018 Review Course Written Materials 
 


Introduction 
 
 Every family law matter involves attorney’s fees, suit monies, and cost payment issues.  
These materials outline the issues involved in attorney’s fees; suit monies and costs issues in 
family law matters.  These materials address obtaining payment from all available sources—your 
own client, the opposing party through court order, and third parties (usually family members but 
also possible insurance sources).  Obtaining payment of reasonable fees, suit monies, and costs 
for the lawyer representing the impecunious spouse is required to allow for representation.  Thus, 
such payments are critical to the integrity of our legal system.  Of course, it is also central to the 
viability of the law practice of the practitioner providing such services.  Thus, lawyers seeking 
the recovery of such sums from the opposing party must consider whether the lawyer is 
providing reasonable and necessary services for which the court, through an award of attorney’s 
fees, will provide payment.  The elements of need and ability to pay are integral to the recovery 
of fees and costs in family law matters.  Conversely, a party opposing such awards will seek to 
demonstrate the absence of these elements. 
 
 These materials also address fee requests and awards at all stages of a family law case—
from prior to the marriage as set forth in prenuptial agreements, to post-trial matters or appeals, 
and through the various available enforcement mechanisms. 
 
I. Retainers 
 
 In the initial client conference, the lawyer must consider the potential for payment by 
looking to the parties’ incomes and assets.  Thus, it may be important to consider whether the 
court would likely award temporary or permanent fees from the financially advantaged spouse.  
However, if fees are sought from the pecunious spouse, the lawyer and the client are undertaking 
a risk.  For every risk, there should be a hedge.  Payment from the client and sources available to 
the client are the hedge to the risk.  Remember, if payment is not obtained up front, then you 
should consider whether you will accept providing services for free.  Many times, the answer is 
obvious.  However, certainly there are cases where the risk is acceptable, or the interest of justice 
dictates accepting the representation. 
 
 One such hedge is to collect an appropriate retainer fee.  Although not ethically required, 
it is axiomatic that the retainer fee should be specified in a written retainer agreement. See Fla. R. 
Prof. Conduct 4-1.5(e).  This is because “[a] written statement concerning the fee reduces the 
possibility of misunderstanding.” Id. (Comment).  Incredibly, the written retainer is not required 
to be signed by the client.  However, having the client sign same is clearly the prudent practice 
for the retainer agreement to be an enforceable express contract, and not simply an implied 
contract.  If the contract is an implied contract, then if any suit results to collect the fees, the 
lawyer is required to prove quantum meruit fees and will be subject to the fact finder’s discretion 
on this issue. Lamoureux v. Lamoureux, 59 So. 2d 9, 12 (Fla. 1952) (“[W]here one employs an 
attorney to perform legal services…and there is not, at the time of such employment nor 
subsequent thereto, an express agreement between the parties as to the amount the attorney is to 
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be paid for his services, the law…implies a contract upon the part of one employing such 
attorney, to pay him a reasonable compensation for his services.”). 
 
 The retainer agreement’s terms are critical, as a lawyer’s right to compensation is based 
upon the terms of the agreement between the attorney and the client. See Franklin & Marbin, 
P.A. v. Mascola, 711 So. 2d 46 (Fla. 4th DCA 1998); McClure v. Alonso, 433 So. 2d 1013 (Fla. 
3d DCA 1983).  If a written retainer agreement exists, the right to compensation between the 
lawyer and the client is based on the express terms of the parties’ agreement as in any contractual 
dispute. See, e.g., McClure, 433 So. 2d at 1013.  If an express contract is present, the terms 
should be considered in light of how these terms will facilitate a collection matter as a court will 
enforce express terms such as the requirement that a client object to any billings within thirty 
(30) days of receipt of the bill. Franklin & Marbin, P.A. v. Mascola, 711 So. 2d 46, 52 (Fla. 4th 
DCA 1998). 
 
 A. Reasonableness Required 
 


The representation of clients is a privilege (and not a right).  Thus, a lawyer has an ethical 
duty to not gouge clients, but to only charge fair and reasonable fees. Robin Roshkind, P.A. v. 
Machiela, 45 So. 3d 480, 481-82 (Fla. 4th DCA 2010).  Analogously, a lawyer is not permitted to 
recover a fee from a client that exceeds the contracted amounts. Levin v. Rosenberg, 372 So. 2d 
956 (Fla. 3d DCA 1979) (stating that in no event can an attorney recover more for his or her 
services than the maximum amount the attorney has set on those services by contract). The retainer 
may not charge an illegal or excessive fee. See Fla. R. Prof. Conduct 4-1.5(d). The lawyer also is 
barred from obtaining the representation by illegal advertising or solicitation. Id. 
 


In any fee hearing seeking recovery of fees from the opposing party, the retainer agreement 
should be an evidentiary exhibit. Thus, the decision to charge a retainer fee; the hourly charges for 
timekeepers; the charges for costs; and the basis for any further payments should be carefully 
considered at the onset of the representation.  If hourly rates are to escalate periodically or are 
subject to change without notice, this should be stated.  If the chance of recovery beyond the initial 
retainer fee is attenuated, the practitioner may want to consider higher hourly rates or a higher 
initial retainer fee to compensate for the risk of non-payment.  Of course, the lawyer may recover 
from the client any sums that exceed any court ordered amount recovered from the opposing party. 
See McClure, 433 So. 2d at 1013 (holding that wife’s attorney could bring separate action to 
recover fees on a contract even though husband was ordered to pay a portion of wife’s attorney’s 
fees where the contract stated that wife would be personally liable to the extent that those fees 
exceeded the amount awarded by the court in the dissolution proceeding). 
 


Generally, the retainer agreement should consider the factors for a reasonable fee set forth 
in Florida Rule of Professional Conduct 4-1.5(b)(1).  The following are the factors to be 
considered in determining reasonable fees and costs: 
 
 (A) the time and labor required, the novelty, complexity, and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 
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 Is this a case that is contentious such that the possibility of settlement is remote and a 
contested hearing will be held?  Are there novel options or property issues?  Is travel 
involved such that you will be away from your office?  


 
 (B) the likelihood that the acceptance of the particular employment will preclude other 
employment by the lawyer; 
 


 Is this the type of case that will preclude you from taking other case such that when the 
case is resolved you will have lower inventory of other cases and a lag in collections? 


 
 (C) the fee, or rate of fee, customarily charged in the locality for legal services of a 
comparable or similar nature; 
 


 Lawyers in larger cities charge higher rates due to overhead issues—does this warrant 
a higher rate? If you are in a more rural area and you have certification or experience 
that other lawyers do not have, consider charging a higher rate based on those 
qualifications. 


 
 (D) the significance of, or amount involved in, the subject matter of the representation, the 
responsibility involved in the representation, and the results obtained; 
 


 Are there large sums involved such that the lawyer should be compensated for the 
malpractice risk or level of expertise required and thereby receive some additional fee 
for the ability to competently handle such matters? 


 
 (E) the time limitations imposed by the client or by the circumstances and, as between 
attorney and client, any additional or special time demands or requests of the attorney by the client; 
 


 Is the client one who demands instant or frequent attention or after-hours assistance? 
 
 (F) the nature and length of the professional relationship with the client; 
 


 Is there any other relationship between the lawyer and client that justifies a different 
fee? 


 
 (G) the experience, reputation, diligence, and ability of the lawyer or lawyers performing 
the service and the skill, expertise, or efficiency of effort reflected in the actual providing of such 
services; and 
 


 Does the lawyer have any Board or Academy certification or other special skill sets?  
Or does the client just HAVE to have YOU for some reason? 
 


 These factors can also be relevant in comparing and contrasting the opposing lawyer’s 
hourly rate—especially if same is higher than yours but your qualifications are superior. 
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 (H) whether the fee is fixed or contingent, and, if fixed as to amount or rate, then whether 
the client's ability to pay rested to any significant degree on the outcome of the representation. 
 


 Usually not applicable in family law cases other than the potential for a higher hourly 
fee due to potential inability to pay unless recover support or income.  However, 
contingent fees are awardable in collection or enforcement matters. 


 
 As to costs, lawyers are permitted to charge a reasonable amount for “in-house” costs 
pursuant to the comment to the Rule. In-house services include “copying; faxing; [presumably 
scanning]; long distance telephone; computerized research; paralegal services, investigative 
services, accounting services and courier services.” Cmt. to Florida Rule of Professional Conduct 
4-1.5. 


 
The factors for a determination of reasonable costs in the Rule are as follows: 


 
 (A) the nature and extent of the disclosure made to the client about the costs; 
 


 It is prudent to itemize the costs incurred on the client’s behalf each month in the monthly 
billing statement or invoice. 


 
 (B) whether a specific agreement exists between the lawyer and client as to the costs a 
client is expected to pay and how a cost is calculated that is charged to a client; 
 


 The retainer agreement should clearly cover the issue of what types of costs are payable by 
the client and that they will be billed as indicated. 


 
 (C) the actual amount charged by third party providers of services to the attorney; 
 
 (D) whether specific costs can be identified and allocated to an individual client or a 
reasonable basis exists to estimate the costs charged; 
 
 (E) the reasonable charges for providing in-house service to a client if the cost is an in-
house charge for services; and 
 
 (F) the relationship and past course of conduct between the lawyer and the client. 
 
 While all costs are subject to the test of reasonableness, Rule 4-1.5(b)(2) also states that 
“[w]hen the parties have a written contract in which the method is established for charging costs, 
the costs charged thereunder shall be presumed reasonable.”  Thus, for instance, if a charge for 
the use of a copier to scan documents is not an exact science, the parties are free to contract a 
specific charge per page. See West’s Florida Practice Series § 27.357 (providing a sample 
retainer agreement that leaves a blank for the per-page cost of copies). 
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 B. Refundable & Non-refundable 
 
 A lawyer may require advance payment of a fee but must return any unearned portion. 
Florida Rules of Professional Conduct 4-1.16(d). A lawyer is not, however, required to return 
retainers that, pursuant to an agreement with a client, are not refundable. Id. Any non-refundable 
retainer must be set forth in a written retainer agreement. Florida Rules of Professional Conduct 
4-1.5(e). A fee for legal services that is non-refundable in any part shall be confirmed in writing 
and shall explain the intent of the parties as to the nature and amount of the non-refundable fee. 
The Florida Bar v. Mirk, 64 So. 3d 1180 (Fla. 2011) (stating that the $750 payment by the client 
was an advance payment for legal fees, and was not a non-refundable retainer without any 
agreement to this effect).  
 


When a payment is described as a non-refundable retainer, the client and the lawyer intend 
that the money would be the lawyer’s regardless of what happened thereafter even though it may 
be anticipated that the money would ultimately be applied to the complete fee for legal services. 
Thus, “the money is understood as belonging to the lawyer and not subject to refund whether or 
not the lawyer actually has to perform the legal services contemplated.” Bain v. Weiffenbach, 590 
So. 2d 544, 545 (Fla. 2d DCA 1991) (quoting Professional Ethics of The Florida Bar, Opinion 76-
27 (2nd ed.) (1991)). The purpose of a non-refundable retainer is two-fold: (1) to compensate the 
lawyer for being available but not for specific services; and (2) as a present payment for legal 
services to be performed in the future. See id.  Non-refundable retainers may be placed in the 
lawyer’s operating account, and therefore have the advantage of not requiring deposit into a trust 
account. 
 


Like any other fee charged by an attorney, a non-refundable retainer is subject to the test 
of reasonableness found in Rule 4.1-5(b) and applies to all fees for legal services without regard 
to its characterization by the parties. For example, if the client dies, or fires the attorney, or the 
services called for by the contract are no longer needed for some other reason before the attorney 
performs any services under the contract or obtains any benefits for the client and the attorney 
has not lost other employment opportunities as a result of agreeing to represent the client, the 
attorney might be found to have charged an excessive fee if he refused to refund part of it. Id. On 
the other hand, a lawyer of towering reputation just by agreeing to represent a client may cause a 
threatened lawsuit to vanish and thereby obtain a substantial benefit for the client and be entitled 
to keep the entire amount paid, particularly if the attorney had lost or declined other employment 
in order to represent that particular client. Id.   Reasonableness is dictated here if there is any 
question. 
 
 C. Using Credit Cards 
 


Lawyers should consider accepting Pay-Pal or credit cards for payment of their fees. 
However, if the fee is a refundable fee that is placed in trust, the lawyer must place the exact fee 
charged by the credit card company to the lawyer into the trust account. See Florida Rule of 
Professional Conduct 5-1.1(a)(1).  If the fee is an earned advance fee, no such requirement exists. 
See Comment to Rule 5-1.1(a)(1).  If the fee is an earned advanced fee, the charges of the credit 
cards are simply a cost of doing business. 
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 At the initial client conference, it should also be explored whether the client has any 
credit card accounts on which the opposing party is responsible and whether it is prudent to use 
such account to charge a retainer or monthly fees.  Obviously, if the opposing party has access to 
the credit card data, the opposing party will know immediately when the lawyer is paid. 
 
 D. Ethical Issues With Third-Party Payment of Fees 
 
 If payment is made by a third party for the client’s legal services, the lawyer may be in a 
position to be influenced by persons other than his or her client. The lawyer is cautioned that 
Florida Rule of Professional Conduct 4-1.8(f) provides that a lawyer shall not accept 
compensation for representing a client from one other than the client unless: (1) the client gives 
informed consent, (2) the lawyer does not allow the payor to direct or regulate the lawyer’s 
professional judgment in performance of the work, and (3) any information relating to the 
representation of the client remains confidential. See also Florida Rule of Professional Conduct 
4-5.4(d) (“a lawyer shall not permit a person who recommends, employs, or pays the lawyer to 
render legal services for another to direct or regulate the lawyer’s professional judgment in 
rendering such legal services”).  This applies regardless of whether the payor is a family member 
or insurer. 
 
 E. Payment Structure 
 
 There are two payment structures a lawyer may choose in all family law cases, and an 
additional structure that may by chosen in select family law cases.  Each of these structures is 
addressed in turn. 
 
  1. Hourly Charges 
 
 An attorney’s fees should consider the rates that are charged by other lawyers in the locality 
for similar services. This should be considered at least annually both for purposes of determining 
the reasonableness of the fee and to be equally competitive with the rates of other lawyers. 
However, a lawyer may charge higher fees if the experience or qualifications of the lawyer justify 
a higher fee. Different fees can be charged in different matters.  Of course, an attorney may offer 
a discounted fee to certain preferred clients; other lawyers; family members; or whomever is 
deemed to be deserving of such courtesy. Of course, consider the maxim “no good deed goes 
unpunished.”  This means that in some sense the fees charged impart a sense of reasonableness to 
the client paying the fee so that if fees are discounted the client’s sense of “principle” is enhanced. 
 
 Since dissolution or enforcement proceedings are indefinite (at least at the onset), an 
agreement with a fixed hourly rate is generally advisable for the lawyer. These types of 
agreements are billed from time to time (typically on a monthly basis) and require not only 
payment for services as they are performed, but also may require the client to make any 
objections within a certain time after receipt of the bill (or the objections are waived). Hence, a 
“client’s failure to object seasonably to the hours as they were billed would waive any objection 
to the number of hours billed and would operate as a tacit admission of the reasonability thereof 
in a later suit for a money judgment under the contract.” Franklin & Marbin, P.A. v. Mascola, 
711 So. 2d 46, 52 (Fla. 4th DCA 1998).  However, keep in mind that if the stated time for 
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objection is too short, a court may deem it to be unconscionable. E.g., Elser v. Law Offices of 
James M. Russ, P.A., 679 So. 2d 309, 313 (Fla. 5th DCA 1996) (finding the “10 day waiver 
clause” for contesting a bill included in the contract to be “unconscionable” and therefore 
“unenforceable”). 
 
  2. Flat Fees 
 
 Flat fees are best suited for single transactions where the amount of time for performance 
of the service can easily be predicted. Such predictions are typically based on similar 
undertakings for past clients. Of course, a flat fee can be assigned for a specific task or tasks with 
provisions in the fee agreement for additional charges for various types of additional services. 
You may also consider converting an hourly fee case to a flat fee case if the client’s finances 
become exhausted and you seek to continue the representation based on discrete tasks to 
conclude the matter.  The agreement can limit discovery and other tasks, or create an add-on 
charge to the flat fee if other services are required.  This works on occasion at the end of a 
representation, but should be in writing and expressly dictate the terms. 
 
  3. Contingent Fees 
 
 Contingent fees are not ethically permitted in a dissolution of marriage action. Florida 
Rule of Professional Conduct 4-1.5(f)(3)(A), states “[a] lawyer shall not enter into an 
arrangement for, charge, or collect any fee in a domestic relations matter, the payment of which 
is contingent upon the securing of a divorce or upon the amount of alimony or support, or 
property settlement in lieu thereof.” See King v. Young, Berkman, Berman & Karpf, P.A., 709 
So. 2d 572 (Fla. 3d DCA 1998) (holding that provision in fee agreement between firm and client, 
which expressly made portion of fee to be charged by firm contingent upon results obtained in 
client’s dissolution action, was void and unenforceable as it violated Rule of Professional 
Conduct); Chandris, S.A. v. Yanakakis, 668 So. 2d 180, 186 (Fla. 1995) (“[A] contract that fails 
to adhere to the [Florida Bar rule governing contingent fees] is against public policy and is not 
enforceable by the member of the Florida Bar who has violated the rule”).  
 


However, the comment to the Rule on Prohibited Contingent Fees clarifies that “this 
provision does not preclude a contract for a contingent fee for legal representation in connection 
with the recovery of post-judgment balances due under support, alimony, or other financial 
orders because such contracts do not implicate the same policy concerns.” 
 
 
II. Awards 
 
 A. Authority 
 
 The good news for practitioners is that there are several statutes that authorize attorney’s 
fee awards to be paid by the opposing party, and/or sometimes opposing counsel.  We will 
address each of these in turn. 
 
  1. Chapter 61 
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 Section 61.16, Florida Statutes, generally provides that “[t]he court may from time to 
time, after considering the financial resources of both parties, order a party to pay a reasonable 
amount for attorney’s fees, suit money and the cost to the other party of maintaining or 
defending any proceeding under [Chapter 61].” “The purpose of section 61.16, Florida Statutes, 
was to ensure that both parties will have similar ability to secure competent legal counsel.” 
Canakaris v. Canakaris, 382 So. 2d 1197, 1205 (Fla. 1980). 
 
 In a fee-shifting hearing, section 61.16, Florida Statutes, expressly provides that 
“corroborating expert testimony” is not required. However, independent expert testimony is 
required in any charging lien action to recover the fees from a client. Robin Roshkind, 45 So. 3d 
at 482; see also Ghannam v. Mark D Shelnutt, P.A., 199 So. 3d 295, 299-300 (Fla. 5th DCA 
2016). 
 
 Section 61.13, Florida Statutes, authorizes the trial court to award the attorney’s fees 
incurred in enforcing the timesharing schedule against the party who refused to honor the 
timesharing schedule in the parenting plan without proper cause. Id. at (4)(c)(2).  Note that the 
power to award fees here is triggered by the wrongful conduct of the custodial parent, without 
consideration of the noncustodial parent’s financial resources. See Ford v. Ford, 153 So. 3d 315, 
320 (Fla. 4th DCA 2014) (quoting Robinson-Wilson v. Wilson, 932 So. 2d 330, 331 (Fla. 4th 
DCA 2006). 
 
 Additionally, section 61.13001, Florida Statutes, also authorizes a trial court to award the 
attorney’s fees incurred in objecting to relocation or securing the return of a child against the 
party who relocated with the child without complying the requirements of the relocation statute. 
Id. at (3)(e)(4), (5). 
 
  2. Chapter 742 
 
 Section 742.045, Florida Statutes, mirrors the language of section 61.16, and provides in 
pertinent part: “The court may from time to time, after considering the financial resources of 
both parties, order a party to pay a reasonable amount for attorney’s fees, suit money, and the 
cost to the other party of maintaining or defending any proceedings under this Chapter, including 
enforcement and modifications proceedings and appeals.”  
 
 Additionally, the Fifth District Court of Appeal has held that “Rosen is equally applicable 
to paternity actions.” Zanone v. Clause, 848 So. 2d 1268, 1271 (Fla. 5th DCA 2003). 
 
  3. Chapter 88 
 
 The Uniform Interstate Family Support Act authorizes an obligee or a support 
enforcement agency to register a foreign support order to be paid.  Section 88.3131, Florida 
Statutes, provides for an award of attorney’s fees and costs against the obligor if the obligee 
prevails. Id. at (2).  However, the court may not award fees or costs against the obligee or the 
support enforcement agency under this section (but you can obtain fees against the support 
enforcement agency under section 57.105, Florida Statutes, as explained infra). Id.  Where the 







9 
 


trial court determines that a hearing was requested primarily for delay, an order awarding 
attorney’s fees and costs to the obligee is mandatory. Id. at (3).  A hearing is presumed to have 
been requested primarily for delay if a registered support order is confirmed or enforced without 
change. Id. 
 
  4. Chapter 57 
 
 Section 57.105 provides in pertinent part, as follows: 
 


(1) Upon the court's initiative or motion of any party, the court shall award a 
reasonable attorney's fee, including prejudgment interest, to be paid to the 
prevailing party in equal amounts by the losing party and the losing party's attorney 
on any claim or defense at any time during a civil proceeding or action in which the 
court finds that the losing party or the losing party's attorney knew or should have 
known that a claim or defense when initially presented to the court or at any time 
before trial: 
 
(a) Was not supported by the material facts necessary to establish the claim or 
defense; or 
 
(b) Would not be supported by the application of then-existing law to those material 
facts. 
 
(2) At any time in any civil proceeding or action in which the moving party proves 
by a preponderance of the evidence that any action taken by the opposing party, 
including, but not limited to, the filing of any pleading or part thereof, the assertion 
of or response to any discovery demand, the assertion of any claim or defense, or 
the response to any request by any other party, was taken primarily for the purpose 
of unreasonable delay, the court shall award damages to the moving party for its 
reasonable expenses incurred in obtaining the order, which may include attorney's 
fees, and other loss resulting from the improper delay. 
 
(4) A motion by a party seeking sanctions under this section must be served but 
may not be filed with or presented to the court unless, within 21 days after service 
of the motion, the challenged paper, claim, defense, contention, allegation, or denial 
is not withdrawn or appropriately corrected. 
 
Fees are appropriate under section 57.105(1), Florida Statutes, when the party or his 


attorney pursues a claim or defense that is without factual or legal merit. The determination of 
factual or legal merit can occur either when the claim or defense is first made, or later when the 
party discovers, or should have discovered, that the claim or defense lacks factual or legal merit. 
Importantly, section 57.105, Florida Statutes, “does not require a party seeking fees to show the 
complete absence of a justiciable issue of fact or law, but permits fees to be recovered for any 
claim or defense that is insufficiently supported.” Gopman v. Department of Education, 974 So. 
2d 1208, 1210 (Fla. 1st DCA 2008). Further, section 57.105, Florida Statutes, permits an 
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appellate court to impose appellate attorney’s fees for conduct on appeal. See Boca Burger, Inc. 
v. Forum, 912 So. 2d 561 (Fla. 2005). 


 
Equally important as realizing the opposing party does not have a basis in law or fact for 


their position, is ensuring that the safe harbor letter and accompanying motion are properly 
served.  There is currently a district split as to how service must be made.   


 
In Matte v. Caplan, 140 So. 3d 686 (Fla. 4th DCA 2014), the Fourth District Court of 


Appeal held that strict compliance with the service requirements as stated in Florida Rule of 
Judicial Administration 2.516 is a predicate for an award of fees pursuant to section 57.105, 
Florida Statutes.  This is because “service” is defined and regulated in Rule 2.516, and the e-
mail service requirements use mandatory language stating that service “must” be made in the 
manner described in the Rule. Matte, 140 So. 3d at 689.  Thus, the email whereby the safe harbor 
letter and accompanying motion is sent to the offending party must provide a PDF of the motion 
or a link to the motion on a website maintained by the clerk; contain, in the subject line in all 
capital letters, the words “SERVICE OF COURT DOCUMENT,” followed by the case number; 
contain, in the body of the e-mail, the case number, name of the initial party of each side, title of 
each document served with that e-mail, and the sender’s name and telephone number.  See Fla. 
R. Jud. Admin. 2.516(b)(1)(E).  Accordingly, failure to comply with these requirements in the 
Fourth District will result in the safe harbor letter and accompanying motion to be considered 
improperly served as required by the statute, and will thus void this statutory basis for an award 
of fees. See also Estimable v. Prophete, 219 So. 3d 1001, 1003 (Fla. 4th DCA 2017). 


 
Conversely, in Isla Blue Development, LLC v. Moore, 42 FLW D1355 (Fla. 2d DCA 


2017), the Second District Court of Appeal interpreted the applicable Rule differently.  The 
appellate court focused on the language in Rule 2.516(a), which only required service “in 
accordance with this rule” of documents “filed in any court proceeding.”  Thus, “[r]eading rule 
2.516(a) and (b)(1) together, the word ‘documents’ in subsection (b)(1) is confined in meaning 
‘document[s] filed in any court proceeding.’” Since the safe harbor provision in the statute 
provides that the safe harbor notice “must be served but may not be filed with or presented to the 
court,” the Second District concluded that the email service requirements do not apply to such a 
motion.  Accordingly, failure to comply with the Rule’s email service requirements in the 
Second District will have no impact on one’s ability to recover fees under this statute.  While 
conflict was certified with Matte, the Florida Supreme Court has not yet accepted jurisdiction. 
 


If an award of attorney’s fees is granted under section 57.105, Florida Statutes, based on 
a lack of factual support, the award must be paid equally by the losing party and the losing 
party’s attorney. However, the attorney can avoid personal responsibility if the attorney acted in 
good faith based on the representations of his or her client as to the existence of the required 
material facts. § 57.105(3)(b), Fla. Stat. Thus, as a practice tip, counsel should utilize verified 
pleadings and motions. 


 
Similarly, a represented party may avoid personal liability for a sanction based on a lack 


of legal support for a claim or defense, as such sanctions may only be awarded against the 
party’s attorney. § 57.105(3)(c), Fla. Stat. 
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An attorney may also avoid personal responsibility for fees imposed pursuant to section 
57.105, Florida Statutes, if the party requesting fees does not ask that fees be awarded against 
the attorney and the attorney’s client waives the issue by failing to raise it with the trial court. 
Kerzner v. Lerman, 849 So. 2d 1185 (Fla. 4th DCA 2003). While the language of the statute 
provides no encouragement, and certainly no financial incentive, for an attorney to advise a 
client that a motion may make the client and the attorney jointly liable for the payment of such 
fees, it seems that an ethical duty may arise on the part of the attorney to bring this matter to the 
client’s attention and perhaps go so far as to recommend the client obtain independent counsel. 
Id. at 1187. 
 
 Appellate attorney’s fees pursuant to section 57.105, Florida Statutes, were awarded as a 
sanction against the former husband and his counsel in Sullivan v. Sullivan, 54 So. 3d 520 (Fla. 
4th DCA 2010). Therein, the parties’ marriage was dissolved by final judgment entered on 
February 28, 2008. Pursuant to the final judgment, the former husband was to transfer the New 
Hampshire commercial property known as Brady’s Plaza to the former wife within thirty days. 
However, the transfer did not occur until May 28, 2008. Meanwhile, the former husband 
continued to collect all rents from Brady's Plaza, and deposit them into one of his corporate bank 
accounts. The former wife then moved for civil contempt; to enforce the final judgment, for 
sanctions and other relief. At the subsequent hearing, the former husband alleged that the trial 
court lacked personal jurisdiction over the entity that owned Brady's Plaza, Bay Acquisitions, 
LLC. The trial court rejected this argument, and granted the former wife's application for civil 
contempt against the former husband. The court found that the former husband had complete 
control and dominion over Bay Acquisitions as its sole member, and that it was the former 
husband alone who decided to collect and deposit the rental dollars belonging to the former wife 
into that corporate bank account. Pursuant to this order, entered January 5, 2009, the former 
husband was ordered to pay the former wife the sum of $41,160. The former husband did not 
seek rehearing of or appeal this order. 
 


The former husband failed to pay the amount ordered, and thus the former wife filed a 
subsequent application for civil contempt against the former husband for enforcement and for 
sanctions. Thereafter, the court conducted another hearing, during which former the husband 
again argued that the trial court lacked jurisdiction. The former husband did not contest the fact 
that he had not paid the former wife pursuant to the underlying order finding him in contempt, or 
his present ability to pay the same. The trial court again rejected this argument, and found the 
former husband to be in contempt for failing to pay the former wife the sum of $41,160, as 
previously ordered. In the instant appeal, the former husband sought review of the most recent 
order holding him in contempt, again alleging that the trial court lacked jurisdiction over Bay 
Acquisitions, LLC. The Fourth District concluded that the former husband's counsel knew or 
should have known that the former husband's claim on appeal was completely devoid of merit 
and found that appellate attorney’s fees should be paid in equal amount by the former husband 
and his attorney. The case was remanded to the trial court to determine the reasonable attorney’s 
fees incurred by the former wife. 


 
Fees under section 57.105 are not limited to spouses and parents in family law cases.  


You can also obtain attorney’s fees from the Department of Revenue in child support cases. The 
Second District Court of Appeal explained:   
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Title IV–D cases anticipate the award of attorney's fees against DOR in actions to 
determine paternity and support pursuant to section 57.105, Florida Statutes 
(2010). See§ 742.045, Fla. Stat. (2010) (“The Department of Revenue shall not be 
considered a party for purposes of this section; however, fees may be assessed 
against the department pursuant to s. 57.105(1).”); Fla. Admin. Code R. 12E–
1.003(2)(b) (“[T]he department shall pay any fees assessed by the court pursuant to 
Section 57.105(1), F.S.”). We, therefore, conclude that the trial court is authorized 
to enter an award of attorney's fees against DOR pursuant to section 57.105(1) if 
the facts support such an award. See State, Dep't of Health & Rehabilitative Servs. 
Office of Child Support Enforcement ex rel. Cook v. Carr, 501 So.2d 30, 31 (Fla. 
2d DCA 1986) (holding that section 57.105 fees can be awarded against the 
Department of Health and Rehabilitative Services filing a paternity suit on behalf 
of the mother if “there is a proper finding of a complete absence of a justiciable 
issue of either law or fact”);2 Collins v. Brodzki, 574 So.2d 1157, 1158 (Fla. 3d 
DCA 1991) (“Under the proper circumstances fees may be awarded to a successful 
respondent in the paternity action pursuant to section 57.105 ... if the proper 
predicate is made and the amount is reasonable.”). 
 


Dep't of Revenue, Child Support Enf't ex rel. Harper v. Cessford, 100 So. 3d 1199, 1204-05 (Fla. 
2d DCA 2012). 


 
Appellate attorney’s fees pursuant to section 57.105, Florida Statutes, were also awarded 


as a sanction against the former wife in Ayala v. Gonzalez, 984 So. 2d 523 (Fla. 5th DCA 2008), 
where the former wife filed an appeal that raised identical substantive issues to a prior appeal 
where the appellate court affirmed the trial court. Moreover, the former wife had filed 10 of the 
11 appeals relating to the parties’ dissolution of marriage, all of which were unsuccessful. See 
also Giovanini v. Giovanini, 962 So. 2d 361 (Fla. 1st DCA 2007) (imposing section 57.105, 
Florida Statutes, against the former husband because, in the second appeal, it appeared that the 
claims the former husband raised were either raised in the first appeal or those not raised in the 
first appeal were wholly without legal merit). 
 
  5. Moakley v. Smallwood 
 
 Since 1920, the Florida Supreme Court has recognized the inherent authority of trial 
courts to assess attorneys’ fees for the misconduct of an attorney in the litigation. See United 
States Sav. Bank v. Pittman, 86 So. 567 (Fla. 1920). More recently, such inherent authority to 
award attorneys’ fees for bad faith conduct against a party was recognized even though no statute 
authorized the award. See Bitterman v. Bitterman, 714 So. 2d 356 (Fla. 1998).  Thus, “when 
proceeding under the inequitable conduct doctrine the trial court does not need to make an 
express finding of need and ability to pay” as is required under section 61.16. Myrick v. Myrick, 
214 So. 3d 769, 772 (Fla. 2d DCA 2017).   
 


In continuing to affirm this power of the trial court, the Florida Supreme Court cautioned 
that “[i]n exercising this inherent authority, an appropriate balance must be struck between 
condemning as unprofessional or unethical litigation tactics undertaken solely for bad faith 
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purposes, while ensuring that attorneys will not be deterred from pursuing lawful claims, issues, 
or defenses on behalf of their clients or from their obligation as an advocate to zealously assert 
the clients' interests.” Moakley v. Smallwood, 826 So. 2d 221, 226 (Fla. 2002). 
 
 In Moakley, the Florida Supreme Court delineated what the trial court must do before it 
can properly exercise its inherent authority to assess attorneys’ fees against an attorney. First, the 
exercise of this authority “must be based upon an express finding of bad faith conduct and must 
be supported by detailed factual findings describing the specific acts of bad faith conduct that 
resulted in the unnecessary incurrence of attorneys’ fees.” Id. at 227. Additionally, “the amount 
of the award of attorneys’ fees must be directly related to the attorneys’ fees and costs that the 
opposing party has incurred due to the specific bad faith conduct of the attorney.” Id. Finally, 
“such a sanction is appropriate only after notice and an opportunity to be heard-including the 
opportunity to present witnesses and other evidence.” Id. 
 
 In Mettler v. Mettler 569 So. 2d 496 (Fla. 4th DCA 1990), following the parties’ 
dissolution of marriage, both parties filed numerous motions relating to the custody of the 
parties’ children and each parent’s respective visitation rights. The trial court made findings that 
the former wife exhibited a “pattern of extensive, expensive and needless litigation”; that the 
former wife “instigates litigation at considerable expense and aggravation over matters that could 
easily be resolved if she were reasonable”; and that the former wife’s family’s resources had 
enabled her to pursue “this needless, futile and fruitless litigation.” Id. at 498. Due to such 
conduct, the trial court granted the former husband’s motion for attorney’s fees.  On appeal, the 
former wife argued the trial court erred in taxing costs against her regardless of either her 
conduct or her family’s ample financial resources, when she herself had no ability to pay any 
portion of the former husband’s fees and costs.  However, the appellate court agreed with the 
trial court that the former wife’s conduct “unnecessarily engendered recalcitrant or vexatious 
litigation and served to frustrate the public policy of this state.” Id. In response to the former 
wife’s argument on appeal, the appellate court found that because the former wife abused the 
system through inequitable conduct which resulted in needless litigation and legal fees, the 
former wife cannot now avoid the consequences of that conduct by using her diminished 
financial status as a shield. This is because “[a] party's financial status should not insulate them 
from the consequences of their conduct within the judicial system.” Id.; See generally Steinfeld v. 
Steinfeld, 565 So. 2d 366 (Fla. 4th DCA 1990). Rather than impermissibly awarding the fee as a 
punitive measure, the award was based on the additional work made necessary by appellant; 
thus, the Fourth District found that the award served to avoid an inequitable diminution of former 
husband’s share of the parties’ assets and was proper. 
 
 Bennett v. Berges, 50 So. 3d 1154 (Fla. 4th DCA 2010) was a contested probate case, 
wherein the decedent’s children moved to enforce a settlement agreement between the children 
and the decedent’s mistress.  In response to the children’s motion to enforce, the mistress 
claimed that she had not agreed to the settlement. The mistress also alleged that she had hired an 
investigator who informed her that the children had improperly removed assets from the 
decedent’s estate. Id. at 1156-57.  When the trial court asked Ms. Bennett for proof of her 
investigation claims, she told the court she did not know she needed that information for the 
hearing. Id. at 1157.  The court continued the hearing to give the mistress another opportunity to 
bring forth the evidence she had, but cautioned that if the mistress did not come forward with 







14 
 


proof, the court would enforce the settlement.  The mistress continued to draw out the litigation 
and never produced evidence to substantiate her claim that the children removed assets from the 
estate.  Due to the mistress’s bad faith conduct in litigation, the trial court ordered the mistress to 
pay the children’s fees and costs for the preparation and attendance at two (2) hearings, including 
expert fees.  Id.  In said order, the trial court made a specific finding of fact that appellants “had 
engaged in vexatious litigation conduct by making the unsubstantiated claim.” Id.  In reviewing 
the trial court’s decision to award attorney’s fees based on bad faith conduct in litigation, the 
appellate court in Bennett, “conclude[d] that the [trial] court acted within its discretion in 
sanctioning appellants to some extent.” Id. at 1159. The appellate court reached this conclusion 
because it was “clear that the continuance was attributable to appellants’ allegations, which were 
never substantiated.” Id.   


 
In Hahamovitch v. Hahamovitch, 133 So. 3d 1020 (Fla. 4th DCA 2014), the appellate 


court affirmed an award of attorney’s fees and costs to the former husband where the former wife 
engaged in vexatious conduct.  Specifically, the trial court concluded that: 


 
Some of the wife’s allegations were untrue and led to unnecessary litigation. For 
example, the court found that the wife falsely alleged that the prenuptial agreement 
was thrusted upon her with short notice, that she was an emotional wreck when the 
agreement was entered into, and that she did not review the agreement with her 
lawyer. The trial court specifically found that the “Wife’s false assertions led to 
unnecessary litigation that was based in fraud and mistruth and was clearly a Rosen 
fee violation.” 


 
Id. at 1024.  While the trial court in Hahamovitch mistakenly indicated that its fee award was 
pursuant to Rosen, the appellate court affirmed the award based on the inequitable conduct 
doctrine, holding:  
 


To be sure, Rosen cannot be applied to allow an award of attorney's fees in favor of 
a spouse with the greater financial ability to pay. Id. at 259. Nevertheless, the trial 
court’s reference to Rosen was at most harmless error, because the court had the 
inherent authority to sanction the wife for her vexatious conduct. Under the 
inequitable conduct doctrine, the trial court may award attorney’s fees as a sanction 
where one party has exhibited egregious conduct or acted in bad faith. When a court 
uses its inherent authority to assess attorney’s fees, the court must make an express 
finding of bad faith and include facts justifying the imposition of the award.  In this 
case, the trial court’s award of attorney's fees was based upon an express finding of 
bad faith conduct and was supported by detailed factual findings describing the 
specific acts of bad faith conduct that resulted in the unnecessary incurrence of 
attorney’s fees. The court’s findings were supported by the record, and the fee 
award was limited to fees that were unnecessarily incurred due to the wife’s untrue 
allegations. We therefore decline to disturb the trial court's assessment of $22,500 
in fees and costs against the wife as a sanction for her vexatious conduct. 


 
Id. at 1024-25 (internal citations omitted). 
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 A party’s voluntary withdrawal of a petition for modification cannot, without more, be 
the basis for a trial court’s finding of unnecessary or vexatious litigation. Dybalski v. Dybalski, 
108 So. 3d 736 (Fla. 5th DCA 2013) (reversing trial court’s award of attorney’s fees to wife 
which were predicated on the court’s perception that the husband’s withdrawal of his petition for 
modification was evidence he was acting in bad faith). 
 
 If attorney’s fees are awarded as a sanction, expert testimony concerning the 
reasonableness of the claimed fees is required. Rakusin v. Christiansen & Jacknin, P.A., 863 So. 
2d 442 (Fla. 4th DCA 2003) (reversing trial court’s award of attorney’s fees which were made 
without corroborating expert testimony of their reasonableness). 
 
 B. Factors To Be Considered 
 
  1. The Rosen Factors 
 
 The Florida Supreme Court declared in the seminal case of Rosen v. Rosen, 696 So. 2d 
697 (Fla. 1997), that need and ability to pay remain the primary elements in determining 
entitlement to, and the amount of, any attorney’s fees and costs awards in Florida. Having said 
that, however, the Florida Supreme Court ruled that all relevant circumstances are to be 
considered by the trial court in awarding fees and costs pursuant to section 61.16, Florida 
Statutes, inclusive of the scope and history of the litigation; the duration of the litigation; the 
merits of the respective positions; whether the litigation is brought or maintained primarily to 
harass (or whether a defense is raised mainly to frustrate or stall; and the existence and course of 
prior or pending litigation. See also Shawfrank v. Shawfrank, 97 So. 3d 934 (Fla. 1st DCA 2012). 
 
 Note that a party seeking fees under Rosen must raise all of the factors that he or she 
wishes the court to consider. See Delabry v. Sales, 134 So. 3d 1110, 1117 (Fla. 4th DCA 2014) 
(stating that where the former wife only raised that the former husband’s action was frivolous, 
she was not entitled to recover fees under any other Rosen factor). 
 


One example of those factors being effectively evaluated is found in Wrona v. Wrona, 
592 So.2d 694 (Fla. 2d DCA 1991), wherein it is stated that “trial courts should understand that 
they have authority to take steps designed to avoid needless expense during a divorce 
proceeding…” Id. at 697.  One such method indicated in Wrona is the award of fees at the 
conclusion of the proceedings because the party causing avoidable litigation expenses can be 
punished through the award to the other party of fees or the denial of the fees claimed by the 
offending party. 


 
In situations where a court finds that an action is frivolous or spurious or was brought 


primarily to harass the adverse party, the trial court has the discretion to deny a request for 
attorney’s fees to the party bringing the suit. Caryi v. Caryi, 83 So. 3d 960 (Fla. 5th DCA 2012) 
Moreover, Rosen has been interpreted as authorizing an award of attorney’s fees against a spouse 
for over-litigation or persisting in litigation where there is no reasonable prospect of success.  
Specific findings are required to support such an award. See also Dybalski v. Dybalski, 108 So. 
3d 736 (Fla. 5th DCA 2013) (reversing award of attorney’s fees to wife because husband’s 
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withdrawing of petitions, which court equated with a voluntary dismissal, was insufficient, 
standing alone, to show bad faith or vexatious litigation). 


 
It is important to note that notwithstanding Section 61.16, Florida Statutes, the 


impecunious spouse may still be sanctioned for any litigation misconduct; a fee award under 
Rosen may be appropriate even though the party receiving the sanctions occupies the superior 
financial position. See Rosaler v. Rosaler, 2017 WL 3726773, --- So. 3d --- (Fla. 4th DCA 2017).  
In Rosaler, the appellate court affirmed an award that limited the wife’s amount attorney’s fees 
and costs under section 61.16, Florida Statutes, because of the wife’s litigation misconduct.  
Specifically, the wife false made allegations—both in court filings and orally to third parties—
that the husband was sexually abusing the parties’ children.  The wife also moved for 
appointment of a guardian ad litem after the parties had agreed to shared parental responsibility 
and equal timesharing in a stipulated temporary relief order.  The trial court detailed other 
“unreasonable legal positions” taken by the wife, which showed she had “zero desire to settle the 
case.”  As a result, the trial court awarded only a portion of the amounts sought by the wife.  In 
reviewing this decision, the appellate court stated that section 61.16, Florida Statutes, “does not 
enable a party to engage in misconduct, rack up a massive amount of fees, and then force the 
other party to pay merely because they have the means to do so. The trial court did not abuse its 
discretion in awarding [the] Wife only a portion of the fees she sought.” 
 
 If a finding of litigation misconduct is made and the trial court seeks to order the party 
who committed the misconduct to pay the other party’s reasonable attorney fees as a sanction, 
the trial court must first consider the amount of increased litigation caused by misconduct. In 
Heiny v. Heiny, 113 So. 3d 897 (Fla. 2d DCA 2013), the trial court ordered the husband to pay 
100 percent of the wife’s attorney’s fees as a sanction for his misconduct. While the Second 
District affirmed the trial court’s finding that the husband engaged in misconduct, it reversed the 
requirement that the husband pay 100 percent of the wife’s attorney’s fees. The appellate court 
reasoned that because the husband raised legitimate legal arguments in the dissolution 
proceedings, the entirety of the wife’s legal fees could not have been the direct result of the 
husband’s misconduct. 
 


Another way of sanctioning a party whose litigation misconduct caused marital resources 
to be expended on avoidable litigation is to adjust the equitable distribution so that that party will 
bear the economic consequences of his or her actions. Wrona v. Wrona, 592 So.2d 694 (Fla. 2d 
DCA 1991). 
 
 Misconduct by one of the parties that caused the marriage to dissolve is not a relevant 
circumstance for the trial court to consider when determining whether to grant or deny attorney’s 
fees. However, where the trial court expressed its dislike for the wife’s living with another man, 
its denial of attorney’s fees to the wife was affirmed because the trial court indicated the denial 
was predicated on the wife’s lack of need rather than any extramarital affair. Kristensen v. 
Kristensen, 433 So. 2d 598 (Fla. 5th DCA 1981). 
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  2. Need & Ability To Pay 
 
 In Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), the Florida Supreme Court instructed that 
the purpose of Section 61.16, Florida Statutes, is to ensure parties have a similar ability to obtain 
legal counsel so the trial court must look to each spouse’s need for suit money versus each 
spouse’s ability to pay.  Thus, “the award of attorney’s fees depends not on who wins, but rather 
on the relative financial circumstances of the parties.” Allen v. Heinrich, 623 So. 2d 540 (Fla. 2d 
DCA 1993). 
 


Before a trial court may properly make an award of attorney’s fees, the requesting party 
must have introduced evidence of the ability of the other spouse to pay such fees, as well as 
evidence of the requesting spouse’s need for attorney’s fees. Lohr v. Lohr, 552 So. 2d 316 (Fla. 
2d DCA 1989). Such evidence may be in the form of any admissible testimony or exhibits. 
Typically, the financial affidavits used in the cause will be admitted. Additionally, evidence of a 
party’s ability to pay may include testimony regarding the payment of an attorney who 
previously represented the party from whom fees are requested. See Kalmanson v. Kalmanson, 
796 So. 2d 1249 (Fla. 5th DCA 2001) (finding that evidence was sufficient to establish the 
former husband's ability to pay the former wife's attorney fees, where the former husband’s 
previous attorneys testified that they never had problem being paid by the former husband, and 
that those fees had totaled close to $30,000.00). 
 
 Canakaris v. Canakaris, 392 So. 2d 1197 (Fla. 1980) stated that it is not necessary that 
one spouse be completely unable to pay attorney’s fees in order for the trial court to require the 
other spouse to pay these fees. See, e.g., Conlan v. Conlan, 43 So.3d 931 (Fla. 4th DCA 2010) 
(finding that trial court erred in not requiring the husband to pay the wife’s attorney’s fees where 
the husband had monthly income of $40,000 and the wife had imputed monthly income of 
$8,000); Lowman v. Lowman, 724 So. 2d 648 (Fla. 2d DCA 1999) (finding an abuse of 
discretion to only award the wife 50 percent of attorney’s fees where the husband’s income was 
four (4) times greater); Mazzorana v. Mazzorana, 703 So. 2d 1187 (Fla. 3d DCA 1997) (finding 
reversible error to deny attorney’s fees to the wife where the husband’s income was five (5) 
times greater); Meighen v. Meighen, 813 So. 2d 173 (Fla. 2d DCA 2002) (finding that trial court 
abused its discretion in only awarding the wife 50 percent of her attorney’s fees where the wife 
was stay-at-home mother and the husband had an annual gross income of $111,441); Arena v. 
Arena, 103 So. 3d 1044 (Fla. 2d DCA 2013) (finding error to award 60 percent of fees without 
explanation why full amount of fees not awarded when financial circumstances disparate); 
Donsky-Levine v. Levine, 658 So. 2d 1023 (Fla. 4th DCA 1995) (“[O]ne-hundred percent should 
be granted [instead of sixty-five percent of fees] given that there is great disparity in post-
division assets or income.”). 
 
 Section 61.046(7), Florida Statutes, defines the term “income” for purposes of 
determining an award of attorney’s fees as “any form of payment to an individual, regardless of 
source…” and refers to income that is actually available to a spouse to satisfy financial 
obligations. See Zold v. Zold, 911 So. 2d 1222 (Fla. 2005).  Furthermore, assets may also serve 
as a resource for the payment of attorney’s fees so long as the income and value of the assets is 
sufficient to meet the obligation imposed without creating financial difficulties for the payor 
spouse. See Emmel v. Emmel, 671 So. 2d 282 (Fla. 5th DCA 1996). In looking towards a payor 
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spouse’s assets, a trial court may even consider non-liquid assets. Id. at 285. This includes 
retirement assets, and a qualified domestic relations order may be entered for payment of 
attorney’s fees. See Kay v. Kay, 723 So. 2d 366 (Fla. 3d DCA 1998). Interestingly, if non-liquid 
assets are awarded to the needy spouse in the final judgment, the award will further bolster that 
spouse’s need for an award of fees. See Tresser v. Tresser, 737 So. 2d 1195 (Fla. 2d DCA 1999) 
(holding that “[t]he lack of any income-producing assets being distributed to the wife makes her 
need even more apparent”); Norman v. Norman, 939 So. 2d 240, 241 (Fla. 1st DCA 2006).   
 


A trial court’s final determination of the parties’ financial positions should be made after 
considering the financial resources of the parties as affected by the final judgment, i.e., equitable 
distribution scheme and alimony and child support payments. Crick v. Crick, 78 So. 3d 696 (Fla. 
2d DCA 2012); Ziruolo v. Ziruolo, 217 So. 3d 1170, 1172 (Fla. 1st DCA 2017) (“A critical 
factor for a trial court to consider in awarding fees is the financial situation of the parties after the 
dissolution proceeding has concluded.”); Lovell v. Lovell, 14 So. 3d 1111, 1116 (Fla. 5th DCA 
2009) (“The trial court should make its determination regarding attorney’s fees after the 
dissolution proceeding has concluded, based upon the financial situation in which it has left the 
parties.” (citing Driscoll v. Driscoll, 763 So. 2d 1189 (Fla. 4th DCA 2000)).  Thus, the trial court 
“should determine the relative financial positions of the parties as of the time of the entry of the 
final judgment dissolving the marriage.” DiNardo v. DiNardo, 82 So. 3d 1102, 1106 (Fla. 2d 
DCA 2012).  Typically, this occurs at a hearing after the trial court enters its final judgment in 
the cause stating the financial relief afforded. 


 
The overall relative financial positions and resources of the parties must be examined and 


not simply the isolated factor of income and earning capacity. See also Ondrejack v. Ondrejack, 
839 So. 2d 867 (Fla. 4th DCA 2003) (finding that notwithstanding an equal division of marital 
assets, an award of attorney’s fees is appropriate where the husband had significantly more 
income than the wife); Balko v. Balko, 957 So. 2d 15 (Fla. 2d DCA 2007) (“The trial court erred 
in making its determination regarding whether to award fees because it based the award solely on 
the relative income of the parties, without considering any other financial resources available to 
them.”); Hanson v. Hanson, 217 So. 3d 1165, 1169 (Fla. 2d DCA 2017) (stating that the parties’ 
relative financial resources “includes all of their resources—not just earned income”). 
 


However, an asset that was depleted during the pendency of the dissolution to pay a 
party’s attorney’s fees should not be included in the equitable distribution scheme, regardless of 
the fact that the party who depleted the asset may essentially recoup those funds by being 
awarded attorney’s fees. Liberatore v. Liberatore, 101 So. 3d 1290 (Fla. 5th DCA 2012). 


 
A spouse receiving alimony should not be required to pay attorney’s fees out of that 


alimony as such a practice would undermine the purpose of awarding alimony. Pfeifer v. Pfeifer, 
616 So. 2d 1190 (Fla. 4th DCA 1993). Similarly, an impecunious spouse should not be forced to 
deplete his or her share of the equitable distribution award to pay attorney’s fees incurred during 
the pendency of the dissolution action. See, e.g., Conlan, supra; Giovanelli v. Giovanelli, 654 So. 
2d 154 (Fla. 4th DCA 1995); Flemming v. Flemming, 742 So. 2d 843 (Fla. 1st DCA 1999) 
(finding the wife was entitled to an award of attorney’s fees based on disparity in parties’ 
incomes and because the wife should not be required to use assets obtained from equitable 
distribution to pay her attorney). 
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It is true that the equitable division of the parties’ assets and liabilities would leave them 


in a substantially equal position with regard to the property owned by each.  However, where the 
record establishes that the parties’ past, present, and anticipated earnings are not substantially 
equivalent, it may be inequitable to force the lower earning party to deplete their share of the 
otherwise equally divided assets to pay attorney’s fees. DiNardo v. DiNardo, 82 So. 3d 1102 
(Fla. 2d DCA 2012); see also Goldstein v. Goldstein, 90 So. 3d 970 (Fla. 4th DCA 2012) 
(holding that the trial court should have awarded the wife at least a portion of her fees and costs 
because, notwithstanding the equal distribution of assets which resulted in the wife receiving 
more liquid assets than the husband, the record reflects that there still exists a substantial income 
disparity); Carrison v. Carrison, 486 So. 2d 1363 (Fla. 1st DCA 1986) (affirming the attorney’s 
fee award to the wife where the wife had little or no income, even though she had assets worth 
around $500,000.00, because the husband’s assets were valued at several million dollars and his 
annual income was at least $120,000.00). 


 
 In determining the parties’ income levels, the court may consider reimbursed or in-kind 
payments to the extent they reduce living expenses. George v. George, 93 So. 3d 464 (Fla. 2d 
DCA 2012).  This is because the overall effect of a spouse’s receipt of free rent is to increase the 
monthly income available to pay the other spouse’s fee award. 


 
 A court may impute income to a spouse based on the party’s demonstrated earning 
capacity for the purpose of determining his or her ability to pay attorney’s fees if he or she is 
found to be voluntarily unemployed or under-employed. See Arouza v. Arouza, 670 So. 2d 69 
(Fla. 3d DCA 1995). 


 
 In Quintero v. Rodriguez, 113 So. 3d 956 (Fla. 5th DCA 2013), the trial court's decision 
to deny the former wife's attorney’s fee motion was premised upon the imputation of income to 
her, which is allowed by law. However, even with her imputed income, the former wife is left 
with a negligible surplus of available funds each month (accepting the trial court's findings as to 
her reasonable and necessary monthly expenses), which is clearly insufficient to pay her trial 
counsel’s fees. In contrast, the former husband was left with a healthy surplus each month, from 
which he has the ability to pay the former wife’s fees. Under these circumstances, the trial 
court’s denial of the former wife’s motion for fees was an abuse of discretion.  
 
   a. Non-Marital Assets 
 


In considering the parties’ financial resources under section 61.16, Florida Statutes, it is 
proper for a trial court consider a party’s non-marital assets. Kendall v. Kendall, 677 So. 2d 48, 
49 (Fla. 4th DCA 1996).  A party’s non-marital assets bear on whether that party has an ability to 
pay an award of attorney’s fees. See, e.g., Pinder v. Pinder, 911 So. 2d 870, 873-74 (Fla. 2d 
DCA 2005) (“For purposes of determining whether to award fees in a dissolution proceeding, a 
court can look to nonmarital assets as well as the parties’ income-earning abilities in considering 
the financial resources of parties.”); Teschner v. Teschner, 760 So. 2d 215 (Fla. 2d DCA 2000) 
(concluding “that the wife is obligated to make a contribution to the husband for his fees and 
costs” where the wife left the marriage with substantially more assets than the husband despite 
the bulk of same being non-marital); Adair v. Adair, 720 So. 2d 316, 318 (Fla. 4th DCA 1998) 
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(“[T]he husband has considerably more non-marital assets, which may also be considered in 
determining a party's ability to pay for the expenses of the dissolution.”); Grimm v. Grimm, 58 
So. 3d 428 (Fla. 1st DCA 2011) (concluding that the trial court erred by evaluating only the 
monthly income from the parties’ retirement plans and their marital assets, omitting any 
consideration of the wife’s non-marital assets); Valladares v. Junco-Valladares, 30 So. 3d 519 
(Fla. 3d DCA 2010) (attorney’s fee award appropriate from spouse who owns substantial 
income-producing non-marital assets). 
 
   b. Gifts 
 


The definitions section of Chapter 61, states that “income” includes “payments, made by 
any person.” Further, section 61.30(a)(2)(13), Florida Statutes, states that the term income 
includes “[r]eimbursed expenses or in kind payments to the extent that they reduce living 
expenses [for the parent].”  See Cooper v. Kahn, 696 So. 2d 1186, 1188 (Fla. 3d DCA 1996) 
(finding no abuse of discretion in concluding that Cooper received monthly in kind payments of 
$5,737, and to impute that amount to Cooper as income based on evidence that Cooper’s mother 
paid Cooper’s rent, car rental fees, and a number of other monthly expenses,); Thalgott v. 
Thalgott, 571 So. 2d 1368 (Fla. 1st DCA 1990) (concluding the fact that appellee’s parents may 
have, on a regular basis, paid appellee’s expenses, went to the issue of appellee’s income).   


 
It is the continuing and ongoing nature of these payments that differentiates them from 


the sporadic gifts considered in Sol v. Sol, 656 So. 2d 206 (Fla. 3d DCA 1995) (finding where 
former husband received large sporadic cash gifts from his parents, which varied in frequency 
and amount over the preceding several years, and as such were purely speculative in nature, and 
are not properly included in the calculation of income for purposes of determining the need for, 
or the ability to provide, support); see also Martin v. Martin, 959 So. 2d 803, 805-06 (Fla. 1st 
DCA 2007) (reversing denial of attorney’s fee award to former husband where trial court 
considered a gift of approximately $7,500.00 towards attorney’s fees and suit costs from his 
father, and additional “gifts” from his parents of a $9,000.00 interest-free loan, a reduced rental 
rate on a property owned by his parents in which he was living during the pendency of the 
dissolution proceedings, a used car titled in his name, and use of a family owned boat). 


 
Similarly, loans from friends and/or family should likewise not be considered in 


determining a party’s ability to pay.  In Rogers v. Rogers, 824 So. 2d 902 (Fla. 3d DCA 2002), 
the Third District held that the trial court erred in considering loans that the husband’s parents 
had made to the husband in part because “the husband continues to be legally indebted to his 
parents.” Id. at 904.  The appellate court reversed the attorney’s fee award because “the loans 
were a primary factor in the lower court’s finding that the husband had the ability to pay” and 
remanded for reconsideration of “the wife’s motion for attorney’s fees and costs based upon the 
parties’ financial resources, not the financial resources of family or friends.” Id.  The Second 
District Court of Appeal came to the same conclusion recently in Bond v. Bond, 2017 WL 
3495355 (Fla. 2d DCA 2017).  In Bond, the appellate court reversed an award of attorney’s fees 
to the wife where the trial court appeared to base its finding of the husband’s ability to pay on the 
existence of the $7,500 that was remaining from the husband’s loan form his friend/boss of 
$20,000. Id. at *1.   
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  3. Reasonableness & Necessity Of Fees 
 
 If disparate financial circumstances are present such that a fee award is appropriate, the 
trial court in a fee shifting hearing can only award fees that are determined to be reasonably 
incurred. Robin Roshkind, P.A., v. Machiela, 45 So. 3d 480 (Fla. 4th DCA 2010). A reasonable fee 
is not simply the number of hours times the hourly rate. Id. The lawyer must advance the case in a 
productive manner.  


 
In terms of content as to a reasonable fee, the appellate courts’ opinions are vague. A 


reasonable attorney’s fee is one that is neither excessive nor inadequate. A fee or cost is clearly 
excessive when, after review of the facts, a lawyer of ordinary prudence would be left with a 
definite and firm conviction that the fee or cost exceeds a reasonable fee or cost for services 
provided to such a degree as to constitute clear overreaching or an unconscionable demand by 
the attorney. Florida Rules of Professional Conduct 4-1.5(a)(1). A fee or cost is determined to be 
inadequate when it is clearly insufficient to compensate for the legal work performed. Urbieta v. 
Urbieta, 446 So. 2d 230 (Fla. 3d DCA 1984 ). However, what is clear is that a litigant “cannot be 
required to pay all or part of an unreasonable fee.” Dralus v. Dralus, 627 So. 2d 505, 508 (Fla. 
2d DCA 1993). 


 
The trial court’s determination of a reasonable fee must be premised on substantial 


competent evidence. March v. March, 395 So. 2d 200 (Fla. 3d DCA 1981) (stating that trial 
court not permitted to exercise its discretion in setting fee outside expert testimony). However, 
the presence of substantial competent evidence as support for an attorney’s fee award does not 
obviate the need for specific findings. See Written Findings Required section, infra.  Failure to 
make the necessary findings will result in reversal. See Rivero v. J. Cheney Mason, 82 So. 3d 
1094 (Fla. 2d DCA 2012). 


 
Section 57.104, Florida Statutes, provides that when awarding attorney’s fees the court 


must consider the time and labor of paralegals who contributed non-clerical, meaningful legal 
support to the matter involved. However, such meaningful legal support does not include mailing 
and e-mailing briefs to the clerk of courts; telephoning the circuit court’s judicial assistant to 
schedule a hearing; telephone conferences with the client and opposing counsel; or performing 
file review or file maintenance or other clerical tasks. Youngblood v. Youngblood, 91 So. 3d 190 
(Fla. 2d DCA 2012). Thus, such activities are properly excluded from an attorney’s fee award. 
 
   a. Time Records 
 
 It is critical that the lawyer maintain detailed billing records that clearly indicate the 
productive tasks involved for which compensation is sought. See Grapski v. City of Alachua, 134 
So. 3d 987 (Fla. 1st DCA 2012) (an attorney seeking fees is responsible for keeping accurate and 
current records of time spent on a case, particularly when someone other than the client may pay 
the fee). In Grapski, the attorney failed to keep time records and therefore only received a 
“minimal” award as only a minimal award could be determined to be reasonable from the paucity 
of the proof provided.   As stated clearly in Florida Patients Compensation Fund v. Rowe, 472 So. 
2d 1145 (Fla. 1985): 
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Florida courts have emphasized the importance of keeping accurate and current 
records of work done and time spent on a case, particularly when someone other 
than the client may pay the fee. See M. Serra Corp. v. Garcia, 426 So. 2d 1118 (Fla. 
1st DCA), review denied, 434 So.2d 887 (Fla. 1983); Brevard County School Board 
v. Walters, 396 So. 2d 1197 (Fla. 1st DCA 1981). To accurately assess the labor 
involved, the attorney fee applicant should present records detailing the amount of 
work performed. Counsel is expected, of course, to claim only those hours that he 
could properly bill to his client. Inadequate documentation may result in a reduction 
in the number of hours claimed, as will a claim for hours that the court finds to be 
excessive or unnecessary. 


 
Id. at 1150.  
 
 It is critical in any fee hearing that the lawyer present these bills and that these bills aid in 
the demonstration of how the lawyer productively pursued the cause. Any duplicative; 
overlapping; extraneous; excessive or other non-productive time should be eliminated. See 
Haines v. Sophia, 711 So. 2d 209 (Fla. 4th DCA 1998) (finding hours unreasonable in a scathing 
opinion where lawyer’s billings sought thirty-five (35) hours on one day for reviewing a file). 
 
 Conversely, when the other party is seeking fees from your client, your own billing 
records may be obtained through discovery. Paton v. GEICO General Ins. Co., 190 So. 3d 1047, 
1052 (Fla. 2016) (“[T]he billing records of opposing counsel are relevant to the issue of 
reasonableness of time expended in a claim for attorney's fees, and their discovery falls within 
the discretion of the trial court when the fees are contested.”).  The basis for this conclusion is 
that the “hours expended by the [opposing] attorneys…will demonstrate the complexity of the 
case along with the time expended, and may belie a claim that the number of hours spent by the 
plaintiff was unreasonable, or that the plaintiff is not entitled to a full lodestar computation, 
including a multiplying factor.” Id.   
 
 While a party may object on privilege grounds to the production of unredacted fee 
records, the Florida Supreme Court stated that “the entirety of the billing records are not 
privileged, and where the trial court specifically states that any privileged information may be 
redacted, the [moving party] should not be required to make an additional special showing to 
obtain the remaining relevant, nonprivileged information.” Id.  Thus, where a fee record request 
expressly provides that same may be redacted for privilege, no objection may be made. 
 
   b. Duplicate Efforts 
 
 A party cannot be compelled to pay attorney’s fees resulting from duplicative efforts of a 
spouse’s attorneys. Tomaino v. Tomaino, 629 So. 2d 874 (Fla. 4th DCA 1993). 
 
 However, that duplicative efforts were undertaken must be established through evidence 
and cannot be assumed simply because there are multiple lawyers involved in the representation. 
See Grover v. Grover, 59 So. 3d 333, 335 (Fla. 5th DCA 2011) (“It is not uncommon for firms to 
allocate certain tasks to a lawyer who bills at a lower hourly rate in an effort to reduce a client’s 
bill or to allocate tasks based on an attorney’s expertise. There is nothing improper in either 
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scenario and we do not believe the requesting party must present evidence justifying the use of a 
second lawyer. In the case at bar, there does not appear to be any evidence that the work 
performed by the two attorneys was duplicative.”). 
 
   c. Travel Time 
 
 Travel time is not properly included in an award of attorney’s fees to be paid by another 
party absent proof that a competent local attorney could not be obtained.  Thus, an award of 
attorney's fees from an opponent should not include travel time over and above what a local 
attorney would charge. Fence Wholesalers of America, Inc. v. Beneficial Commercial 
Corporation, 465 So. 2d 570 (Fla. 4th DCA 1985); see also Mandel v. Decorator’s Mart, Inc. of 
Deerfield Beach, 965 So. 2d 311 (Fla. 4th DCA 2007) (reducing attorney fees by the amount 
representing travel time where many competent Palm Beach County attorneys could have handled 
the case but appellee chose to use an attorney from Fort Lauderdale instead); Hahamovitch v. 
Hahamovitch, 133 So. 3d 1062, 1063 (Fla. 4th DCA 2014); Stanton v. Stanton, 50 So. 3d 688, 691 
(Fla. 2d DCA 2010). 
 


In Chandler v. Chandler, 330 So. 2d 190 (Fla. 2d DCA 1976), the appellate court premised 
such a decision on the Code of Professional Responsibility which states that among other factors 
to be considered in determining a reasonable fee, it cites the fee customarily charged in the locality 
for similar legal services. The Court reasoned that “[c]ertainly a reasonable fee for local counsel 
would not contemplate the inclusion of travel time as compensable time” and “[i]t would be 
incongruous, to say the least, it [sic] in the ordinary case nonlocal counsel should fare better insofar 
as his fees may be assessed against the other party.” Id. at 191. The Second District emphasized 
that while a party may employ any counsel, from any place, he chooses so long as that counsel 
qualifies to practice law in this state, and the court will not limit in any way the fee arrangement 
between them, the court will circumscribe the portion thereof assessable against his adversary. Id. 


 
While the inclusion of travel time in an award of attorney’s fees has been permitted 


before, such cases always contained special circumstances. See, e.g. Wright v. Wright, 577 So. 2d 
1355 (Fla. 1st DCA 1991) (holding that an award of travel time to the wife’s attorney in a 
divorce case was proper, even though the wife hired an attorney from Jacksonville, which was 60 
miles away from her Lake City residence because the court pointed to the special circumstances 
in the case such as the small community, the prominence of her husband in the community, and 
the reasonableness of counsel’s bill). Thus, a finding that an attorney’s travel time is 
compensable is the exception, not the rule. 
 
   d. Hand Holding 
 
 The fact that a party was very emotional and persistent in nature does not mean that all of 
the time spent with him or her is compensable.  Reasonably necessary is the test in assessing fees 
against the opposing party; thus, work done that is not reasonably necessary but performed to 
indulge the eccentricities of the client should more properly be charged to the client rather than 
the opposing party. Guthrie v. Guthrie, 357 So. 2d 247, 248 (Fla. 4th DCA 1978). The Fourth 
District made this ruling despite acknowledging “the fact that matrimonial litigation is often 
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more emotionally charged than the usual case and that clients in this type of case frequently 
require more “nursing” than the average client.” Id. 
 
   e. Unit Billing 
 
 Unit billing is where an attorney bills a predetermined number of minutes for a given 
task, without regard for the actual time spent on true legal work.  In reviewing this practice, the 
Florida Supreme Court stated that “absolutely no justification” exists for same. The Florida Bar 
v. Richardson, 574 So. 2d 60, 63 (Fla. 1990). 
 
   f. Simple, Routine, Or Limited Issues 
 
 Issues in a case may be considered simple, routine, or limited where the only witnesses 
are the parties, or where the action is only for a post-judgment modification. See, e.g., Woodward 
v. Berkery, 714 So. 2d 1027, 1032 (Fla. 4th DCA 1997) (reversing interim fee award in 
modification action where “the actual controversy is singular and discrete, involving not so much 
a factual dispute, but is instead concentrated on a limited legal issue”); Rahman v. Rhaman, 643 
So. 2d 1200 (Fla. 5th DCA 1994) (finding that “[t]he services rendered herein cannot justify a 
fee in excess of $10,000” where the record was only 200 pages and the transcript was only 160 
pages). 
 
 Whether issues are deemed simple, routine, or limited can also affect whether a request 
for prospective fees is considered reasonable. See Hoff v. Hoff, 100 So. 3d 1164, 1167 (Fla. 4th 
DCA 2012) (affirming denial of prospective fees to the wife where “the parties’ testimony at the 
evidentiary hearing supports the trial court’s implicit finding that the wife’s projected litigation 
budget of $52,599.88 was unreasonable based on the lack of complexity of the issues in this 
action”). 
 
 C. Temporary Awards 
 
 Temporary fees may be awarded based on an estimate of the legal services that will be 
required. Thus, at a temporary hearing it is critical to utilize a reasonable budget if prospective 
fees are sought. Query whether the more prudent approach in any specific case is simply to seek 
fees already expended and await final hearing for a future award.  Furthermore, seriously 
consider the impact on reasonableness of seeking multiple interim attorney’s fee awards. See 
Schmitz v. Schmitz, 891 So. 2d 1140, 1142 (Fla. 4th DCA 2005). 
 
 The temporary award must be consistent with the evidence adduced, and the trial court 
cannot ignore uncontradicted evidence. Fitterman v. Fitterman, 502 So. 2d 8 (Fla. 4th DCA 
1986). Therefore, if the evidence justifies a temporary award of fees, the lawyer should move for 
the award as soon as the attorney knows enough about the case to cogently set forth a roadmap to 
the trial court as to why the temporary fees are needed. Mark A. Sessums, Family Law Fees – 
The High Points and the Current State of the Law, 73-Apr Fla. B.J. 83, 84 (1999). 
 
 A request for temporary relief may be made in the party’s initial pleading or in a 
subsequent motion. § 61.071, Fla. Stat.  The appropriate inquiry, i.e. whether one spouse has a 
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need for suit money and the other spouse the ability to pay, is the same whether the fees 
requested are temporary or final. See Nichols v. Nichols, 519 So. 2d 620 (Fla. 1988); Rosen, 
supra; Robbie v. Robbie, 591 So. 2d 1006 (Fla. 4th DCA 1991); Grizzard v. Grizzard, 693 So. 2d 
705 (Fla. 2d DCA 1997) (stating that trial court must find that the party seeking assistance in the 
form of temporary attorney’s fees and costs is in need of said assistance to balance the parties’ 
respective abilities to obtain legal counsel). 
 
 The Fourth District Court of Appeal has stated that “temporary appellate fee awards are 
among the areas where trial judges have the broadest discretion, which appellate courts are very 
reluctant to interfere with except under the most compelling circumstances.” Trainor v. Trainor, 
199 So. 3d 523, 524 (Fla. 4th DCA 2016).  Nevertheless, just as with final fee awards, the party 
seeking temporary fees must still prove the reasonableness and necessity of the fee sought. 
Chhouri v. Chhouri, 2 So. 3d 987 (Fla. 2d DCA 2008); see also Baker v. Baker, 35 So. 3d 76 
(Fla. 2d DCA 2010) (reversing because the evidence failed to support determination on 
reasonableness of award of $7,500.00 in temporary attorney fees to wife).  Further, the trial court 
must support such an award with factual findings regarding reasonableness of the hourly rates 
and time expended. Routh v. Thompson, 82 So. 3d 157, 158 (Fla. 2d DCA 2012). 
 
 An interesting recent decision is Rosaler v. Rosaler, 219 So. 3d 840 (Fla. 4th DCA 2017).  
Therein, at a temporary hearing on the wife’s request for attorney’s fees and costs, the wife’s 
attorney suggested that the parties sell a yellow diamond so that the proceeds could be utilized 
then.  The trial court then “directed the parties to sell the diamond and use $60,000 of the 
proceeds to pay the wife’s attorney’s and accountant’s fees.” Id. at 841.  The wife was directed to 
pay $30,000.00 to her forensic accountant and $30,000.00 to her attorney, and then the balance 
would be divided equally between the parties. Id.  The court stated that it would “defer [on] 
whether or not it will be [treated as] equitable distribution after I see what’s going on.” Id. The 
wife’s attorney did not object.  The husband’s attorney, however, did object to the 
reasonableness of the accountant’s fees.  In response, the trial court indicated that it would 
determine the reasonableness of all requested fees at “the end” of the case. Id.  However, in the 
final judgment, the trial court “attributed” to wife the $60,000.00 in payments and the additional 
amount the wife received, and attributed to the husband only the amount he received. Id. at 842.  
The appellate court stated “[w]hen the trial court ultimately ‘charged’ the wife with the proceeds 
used for her attorney’s fees and costs, it implicitly found that the wife was not entitled to 
temporary attorney's fees and costs.”  Further, the trial court never made “the findings necessary 
to support a temporary attorney’s fees order.” Id.  Thus, the appellate court reversed and 
remanded for the trial court to make any required findings and reconsider the equitable 
distribution scheme if necessary. Id. at 843. 
 
 Public policy prevents a spouse from contracting away his or her obligation of support 
during the marriage, and this policy applies to attorney’s fees prior to dissolution as well as 
temporary support. Belcher v. Belcher, 271 So. 2d 7, 9 (Fla. 1972); see also Khan v. Khan, 79 
So. 3d 99 (Fla. 4th DCA 2012); see also Simon v. Simon, 83 So. 3d 927 (Fla. 4th DCA 2012) 
(stating that until the marriage is dissolved, support cannot be conclusively supplanted by 
advance summary disposition by agreement.). That is, a prenuptial agreement provision waiving 
temporary attorney’s fees and costs will not be enforceable.  
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 Similarly, once the parties have stipulated that one spouse will pay the temporary 
attorney’s fees of the other spouse while the dissolution action is pending, the obligation to pay 
those fees cannot be terminated by the trial court without a showing of good cause. In Schecter v. 
Schecter, 109 So. 3d 833 (Fla. 3d DCA 2013), the parties entered into two agreements 
concerning the husband’s payment of the wife’s temporary attorney’s fees, with the latter stating 
that the husband would pay the wife’s temporary attorney’s fees “so long as the matter is 
pending.” These agreements were executed while the trial court was determining whether the 
parties’ prenuptial agreement was enforceable, as the wife had moved to set it aside. Following a 
trial on the validity of the prenuptial agreement, the trial court orally announced that the 
agreement was valid and enforceable but noted that it would be several months before a written 
judgment would be entered. Shortly after that announcement and despite the fact that the case 
was still pending, the husband filed a motion to terminate temporary attorney’s fees.  The 
husband based that motion on the claim that continued compliance with the parties’ prior 
agreements would give the wife an undeserved windfall because the amount of alimony the wife 
would receive pursuant to the prenuptial agreement was substantially less than the sums already 
paid in temporary support and fees. The trial court terminated the husband’s obligation to pay the 
wife’s temporary attorney’s fees. The Third District reversed, holding that legally and equitably 
the wife is entitled to receive temporary attorney’s fees, unless the husband can demonstrate that 
consideration of the financial resources of both parties or some other equitable imperative 
mandates termination of those payments. The appellate court found that the husband’s windfall 
argument did not constitute such a showing. See also Lashkajani v. Lashkajani, 911 So. 2d 1154, 
1157 (Fla. 2005); Belcher v. Belcher, 271 So. 2d 7, 9 (Fla. 1972). 
 
 In Cobo v. Sierralta, 13 So. 3d 493 (Fla. 3d DCA 2009), the appellate court found that 
the trial court’s failure to award and enforce a temporary fee award “deprived [the wife] of any 
meaningful representation.” Id. at 498.  Therein, there was a “substantial disparity between these 
battling spouses’ abilities to secure representation.” Id. 
 
 D. Final Awards 
 
 An attorney’s fee award is governed by section 61.16, Florida Statutes, and controlling 
case law including Rosen and Canakaris, supra.  Thus, it is reversible error for a trial court to 
apply “its own formula rather than” the well-established statutory and decisional requirements.  
In Rorrer v. Orban, 215 So. 3d 148 (Fla. 3d DCA 2017), the trial court found both that the 
former husband had a “far superior financial ability to pay” and that he had engaged in 
“improper conduct” that “created otherwise unnecessary litigation and required unnecessary 
judicial intervention.” Id. at 150.  However, the trial court did not rely on either of those findings 
in arriving at a fee award, and instead “decided to apply a formula of its own making in an effort 
to, by its own observation, act as a ‘disincentive’ to future litigation.” Id.  Essentially, the trial 
court totaled both parties’ attorney’s fee and cost figures (despite the former husband’s being 
significantly higher than the former wife’s) and then ordered that each party was responsible for 
an amount based on that party’s pro rata share of the combined income. Id. at 151.  The appellate 
court held that it was error “to apply a formula based on the parties’ respective incomes to 
determine the amount to be awarded,” and that said error was compounded by the failure to 
account for the amount of the former husband’s improper conduct. Id. at 152.  Thus, the 
appellate court concluded that the trial court’s formula actually only disincentivized the former 
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wife, who after being subjected to ‘improper conduct’ that ran up the amount of fees and costs 
incurred, “was obligated to pick up part of the tab for it.” Id. 
 
  1. Proof 
 
 A party seeking attorney’s fees, whether based on statute or contract, must request and 
plead entitlement to such fees; a failure to do so constitutes a waiver of any such claim. 
Stockman v. Downs, 573 So. 2d 835, 837-38 (Fla. 1991). This is because “[t]he fundamental 
concern is one of notice.” Id. at 837. Thus, if the trial court awards attorney’s fees for a time 
prior to a party’s initial request for such fees, the award will be reversed and remanded with 
instructions for the award to be based on the reasonable attorney’s fees for work done from the 
date of the fee request forward. See Longmeier v. Longmeier, 921 So. 2d 808, 809-10 (Fla. 1st 
DCA 2006). Note, however, that where the issue of attorney’s fees is raised in the pleadings but 
then is not raised at any other time before the trial court enters a final judgment, failure to 
consider the request will not constitute error. See Franks v. Franks, 86 So. 3d 1252, 1253 (Fla. 
1st DCA 2012) (affirming trial court’s failure to consider the wife’s attorney’s fees request 
where although same was requested in her counter-petition, the wife did nothing further, such as 
ask the court to reserve jurisdiction on the matter, to again raise the issue); cf. Flores v. Flores, 
82 So. 3d 838 (Fla. 4th DCA 2011) (reversing and remanding final judgment for trial court’s 
failure to rule on, or reserve jurisdiction to rule on, the wife’s request for attorney’s fees where 
the wife included request for fees in response to dissolution petition and in written closing 
arguments after final hearing). 
 
 In addition to pleading for an award of fees and costs, an evidentiary hearing must be 
held absent a stipulation. Soterakis v. Soterakis, 913 So. 2d 688 (Fla. 5th DCA 2005); Newman v. 
Newman, 121 So. 3d 661 (Fla. 1st DCA 2013).   
 
 At the evidentiary hearing, substantial competent evidence of the reasonable hourly rate 
and number of hours expended must be presented. See Nagl v. Navarro, 187 So. 3d 359, 361 
(Fla. 4th DCA 2016).  Such evidence may include the attorney’s testimony, invoices or other fee 
records, an affidavit as to fees, or an attorney’s fee expert (although not required). Brewer v. 
Solovsky, 945 So. 2d 610, 611 (Fla. 4th DCA 2006). 
 
 Similarly, substantial competent evidence must also support the parties’ respective need 
and ability to pay. See Doll v. Doll, 28 So. 3d 233, 234 (Fla. 2d DCA 2010) (reversing award of 
fees to former husband where the only evidence of the former wife’s ability to pay was her 
financial affidavit, which reflected she had a monthly surplus of $16.00 but had substantial credit 
card debt); Richards v. Weber, 42 FLW D1153 (Fla. 2d DCA 2017) (reversing award of fees to 
former wife where the award was “based upon the parties’ disparate incomes” and the final 
judgment did not reflect that the trial court considered anything else).  Note that “argument of 
counsel” is not evidence, and will not support a trial court’s findings regarding the parties’ 
financial resources. Cherry v. Viker, 197 So. 3d 1292 (Fla. 1st DCA 2016). 
 
  2. Written Findings Required 
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 In order to support the decision to either award or deny a request for attorney’s fees, the 
trial court must make specific written findings as to a spouse’s need, and the other spouse’s 
ability to pay. See Perrin v. Perrin, 795 So. 2d 1023, 1024 (Fla. 2d DCA 2001).  Thus, where 
both parties requested fees, it is error for the judgment to be silent on that issue. Morgan v. 
Morgan, 213 So. 3d 378, 382 (Fla. 4th DCA 2017).  If such an award is made, then the trial court 
must also make specific written findings as to the reasonable hourly rates for all timekeepers, the 
number of hours reasonably expended, and the appropriateness of any enhancement or reduction. 
Campbell v. Campbell, 46 So. 3d 1221, 1222 (Fla. 4th DCA 2010) (citing Hoffay v. Hoffay, 555 
So. 2d 1309, 1310 (Fla. 1st DCA 1990) (“The presence of competent substantial evidence to 
support the award does not obviate the need for such specific findings.”)).   
 


A generalized finding that “the hours and rates per hour on the wife’s amended affidavit 
of attorney’s fees and costs are reasonable” is inadequate and will warrant reversal. Mitchell v. 
Mitchell, 141 So. 2d 1228, 1230 (Fla. 1st DCA 2014). Compare Frezza v. Frezza, 216 So. 3d 
758, 760 (Fla. 2d DCA 2017) (finding that “The amount of seven hours of attorney time at 
$300.00 per hour is reasonable” satisfied the specific findings requirement) with Duke v. Duke, 
211 So. 3d 1078, 1081-82 (Fla. 5th DCA 2017) (reversing for lack of required findings “the 
request of $9,312.75 is reasonable given the nature and duration of the instant case. The hourly 
rates charged by all timekeepers is reasonable and the amount of hours billed is reasonable”).  
“[V]ague findings present an obstacle to meaningful appellate review.” Hua v. Tsung, 42 FLW 
D1485 (Fla. 4th DCA 2017) (quoting Arena v. Arena, 103 So. 3d 1044, 1047 (Fla. 2d DCA 
2013). 
 
 Note the following caveat: while specific findings of fact supporting any entitlement 
determination are required, such findings may be made in the written judgment or at the hearing. 
Arena, 103 So. 3d at 1046 (Fla. 2d DCA 2013).  Thus, where no hearing transcript is provided, 
the appellate court will decline to reverse because it cannot be said that such findings were not 
made at the hearing. Frezza, 216 So. 3d at 760. 
 
  3. Standard of Review 
 
 The standard of review for an award or denial of attorney’s fees in a dissolution of 
marriage proceeding is abuse of discretion. Gunn v. Ubbels, 101 So. 3d 420 (Fla. 5th DCA 2012) 
(citing Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 1980)).  The standard is the same for 
temporary awards. See Trainor v. Trainor, 199 So. 3d 523, 524 (Fla. 4th DCA 2016). 
 
  4. Reserving Jurisdiction 
 
 When a request for attorney’s fees is properly pled, a trial court may reserve jurisdiction 
as to both entitlement and amount, or only as to the amount of the award. Smith v. Smith, 169 So. 
3d 220, 221 (Fla. 2d DCA 2015).  Even where entitlement is found but the amount is not 
determined, that portion of the final judgment is nonfinal and nonappeallable. See Loebs v. 
Loebs, 185 So. 3d 721, 722 (Fla. 2d DCA 2016).  Thus, the district court will not have 
jurisdiction to review that finding, such that any appeal of the entitlement to attorney’s fees will 
be dismissed as premature. Zuberer v. Zuberer, 28 So.3d 993, 993-94 (Fla. 2d DCA 2010).   
 







29 
 


  5. Payment of Fees Awarded 
 
 When a trial court awards attorney’s fees to an impecunious spouse but then provides a 
lengthy payment period for that award, such a structure discourages “competent attorneys from 
representing clients in dissolution of marriages cases, thereby defeating the purpose of the statute 
providing attorney’s fees and costs in dissolution cases.” Wright v. Wright, 965 So. 2d 1168, 
1170 (Fla. 2d DCA 2007).  In Wright, the Second District Court of Appeal concluded that “the 
structure of the award of attorney’s fees and costs to the former wife was manifestly 
unreasonable because despite the trial court’s determination that the former husband had the 
ability to pay the former wife’s fees and costs,” payment of the award was allowed to be deferred 
until the former marital home was sold. Id.; see also Williams v. Williams, 697 So. 2d 1311, 1312 
(Fla. 3d DCA 1997) (reversing because “[s]uch minimal installment payments are unreasonable 
and defeat the purpose of the award” and remanding to “fashion a more reasonable payment 
schedule by directing the husband to pay a larger monthly amount or to pay the amount in full”).  
Appellate courts have repeatedly reversed court-ordered payment plans for attorney’s fee awards, 
when the payor’s financial circumstances indicate that there is an immediate ability to pay same. 
See, e.g., Urbieta v. Urbieta, 469 So. 2d 930, 931 (Fla. 3d DCA 1985) (reversing order on 
attorney’s fees allowing monthly installment payments for abuse of discretion where same was 
“manifestly erroneous in fact of the husband’s financial affidavits”); Hood v. Hood, 535 So. 2d 
715 (Fla. 5th DCA 1989) (reversing order on attorney’s fees allowing lengthy payment period 
based on the husband’s financial affidavit reflecting substantial net assets and a high weekly 
income). 
 
 Thus, “while the trial court has discretion to allow payment of an award of attorney’s fees 
over time, it must set forth some factual basis for imposing the specific payment plan selected.” 
Beckstrom v. Beckstrom, 183 So. 3d 1067, 1069 (Fla. 4th DCA 2015) (citing Rogers v. Rogers, 
12 So.3d 288, 292 (Fla. 2d DCA 2009)); see also Nolan v. Nolan, 188 So. 3d 977 (Fla. 1st DCA 
2016). 
 
 E. Suit Money & Costs 
 


The category of costs recoverable are in the discretion of the trial court, and the categories 
are not required to conform to the uniform guidelines. Stoler v. Stoler, 679 So. 2d 837 (Fla. 2d 
DCA 1996).  
 
 F. Interest 
 


Florida law clearly provides that interest pursuant to section 55.03, Florida Statutes, should 
be imposed on an award of attorney’s fees.  See Quality Engineered Installation, Inc. v. Highley 
South, Inc., 670 So. 2d 929 (Fla. 1996).  The Florida Supreme Court has held that “the date of 
entitlement” to attorney’s fees is “the date of accrual” of interest under section 55.03, Florida 
Statutes. Id. at 931 (emphasis added).  Section 55.03(2), Florida Statutes, provides that 
“interest…accrues on the judgment until it is paid.”  The Second District Court of Appeal cited 
Quality Engineered in affirming a “trial court’s finding that interest on attorney’s fees and costs 
accrue from the date of entitlement” in a dissolution of marriage case. See Stoler v. Stoler, 679 So. 
2d 837, 838 (Fla. 2d DCA 1996); see also Wright v. Wright, 965 So. 2d 1168, 1171 (Fla. 2d DCA 
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2007); Wiederhold v. Wiederhold, 696 So. 2d 923, 924 (Fla. 4th DCA 1997) (reversing and 
remanding “with direction to award [interest] from the date on which the trial court signed the 
order determining the wife was entitled to reasonable fees based upon the husband’s substantially 
greater earning capacity”). 
 
 G. Fees to Collect Fees When Entitlement Already Awarded 
 
 The Florida Supreme Court has stated that section 61.16 serves the “significant purpose” 
of assuring that the needy party “is not limited in the type of representation he or she would 
receive because that party’s financial position is so inferior to that of the other party.” Rosen v. 
Rosen, 696 So. 2d 697, 699 (Fla. 1997).  Further, the Second District Court of Appeal has 
acknowledged that “[p]reventing a needy party from recovering fees for litigating the amount of 
fees that the ‘monied party’ is required to pay may undermine the purpose of section 61.16.” 
Baker v. Baker, 35 So. 3d 76, 78 (Fla. 2d DCA 2010).   
 
 While the Second District reversed an award of attorney’s fees for the time spent 
litigating the amount of fees in a post-dissolution proceeding to enforce a settlement agreement, 
see Wight v. Wight, 880 So. 2d 692 (Fla. 2d DCA 2004), the Second District authorized an 
appellate attorney’s fees award in an appeal concerning the amount of temporary attorney’s fees. 
Baker, 35 So. 3d at 78-79.   
 


However, the Fourth District Court of Appeal specifically disagreed with Wight and 
noted that “no ban on fees for litigating fees, as a matter of law, is contained in either the statute 
or Rosen.” Schneider v. Schneider, 32 So. 3d 151, 158 (Fla. 4th DCA 2010).”  Palma, the case 
relied on in Wight, “simply does not apply to section 61.16 fee awards.” Id.  Thus, the trial court 
must decide whether an attorney’s fee award for time spent litigating fees is appropriate in each 
case. See id. (“[T]he trial court has wide discretion in the award of reasonable and necessary 
fees. Should the court conclude that the fees incurred were unnecessary or that the positions 
taken were frivolous, then the court can adjust the amounts accordingly.”).  


 
 Florida Supreme Court Justice Kogan noted that “fees may be awarded for litigating the 
entitlement to the fees” and correctly observed that same is “inextricable” from the fees incurred 
litigating the amount of those fees. State Farm Fire & Cas. Co. v. Palma, 629 So. 2d 830, 834 
(Fla. 1993) (Kogan, J., dissenting).  On this note, the Fourth District has stated: 
 


The assessment of fees in a marital dissolution action is part of the court's duty to 
effect an equitable division of the parties' assets and income. The need and ability 
to pay requirement is tantamount to a finding of entitlement of one spouse to have 
the other spouse pay all or a portion of the spouse's fees. To determine that need 
and ability, however, the amount of those fees must also be considered. Therefore, 
the court in its discretion may assess fees for litigating both factors, as they are part 
and parcel of the equitable proceedings. 
 


Schneider, 32 So. 3d at 157. 
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III. Offers of Settlement 
 
 For years it was well-established in Florida’s case law that “there is no authority for 
denying attorney’s fees in dissolution cases solely for the failure to accept an offer of 
settlement.” Aue v. Aue, 685 So. 2d 1388 (Fla. 1st DCA 1997).  That tide began to turn with the 
issuance of the decision in Hallac v. Hallac, 88 So. 3d 253 (Fla. 4th DCA 2012), wherein the 
appellate court affirmed “the trial court’s denial of attorney’s fees to the wife after the date of the 
settlement offer” based on the Rosen factors.  Specifically, the trial court found that the refusal to 
accept settlement offers was a “relevant circumstance” that it could properly consider in 
determining fees under Chapter 61 pursuant to Rosen.  At the hearing on fees, the trial court was 
provided with the various settlement offers exchanged between the parties.  While the trial court 
found the case “had not been over-litigated on either side,” it found that the wife’s rejection of 
the husband’s last offer was unreasonable, because she could not have expected to do better at 
trial—even using the wife’s own valuations. Id. at 256.  Since the trial court’s award did not 
deny all attorney’s fees to the unreasonable party, but only those incurred after a specific date, 
the appellate court determined that the award was not an abuse of discretion. Id. at 258.   
 


The appellate court did not, however, affirm the trial court’s award of fees to the husband 
based solely on the wife’s failure to accept the last settlement offer.  That position “cannot be 
justified under Rosen.” Id.; see also Hahamovitch v. Hahamovitch, 133 So. 3d 1020, 1024-25 
(Fla. 4th DCA 2014) (“Rosen cannot be applied to allow an award of attorney’s fees in favor of a 
spouse with the greater financial ability to pay.”); Rogers v. Wiggins, 198 So. 3d 1119, 1121-22 
(Fla. 2d DCA 2016) (holding that where the trial court made a factual finding that the mother had 
no income and no assets, it was improper to award fees to the father based on the conclusion that 
the mother was “selfish” in seeking to modify custody).  Instead, such an award “must be 
authorized under the [trial] court’s inherent authority to prevent vexatious litigation,” which facts 
were not found to be present. Hallac at 260. 


 
When the First District Court of Appeal was presented with the opportunity to comment 


on the issue, it stated that “[t]he Fourth District's attempt in Hallac to distinguish our holding in 
Aue (on the basis that there was not a denial of all fees) is inconsistent with our holding that there 
was no statutory authority to limit the fees to a needy spouse based solely on the rejection of an 
offer of settlement. Palmer v. Palmer, 206 So. 3d 74, 76 (Fla. 1st DCA 2016).  The appellate 
court also emphasized that a review of Rosen reveals that “[i]solated consideration of settlement 
offers was not contemplated.” Id. at 77.  The trial court’s decision to not award fees to the wife 
after the last settlement offer was made was reversed, and the First District declared “conflict 
with Hallac to the extent that it determines that rejection of a settlement offer may be the sole 
basis for overriding a determination of an award of financial need in denying attorney’s fees 
accrued after the rejection.” Id.   


 
On January 24, 2017, the Florida Supreme Court declined to accept jurisdiction. Palmer 


v. Palmer, 2017 WL 347479 (Fla. 2017).  Thus, the effect of a party’s rejection of a reasonable 
settlement offer on his or her request for attorney’s fees depends on the district in which the trial 
court lies. 
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IV. Attorney’s Fees In Prenuptial Agreements 
 
 A. General Public Policy 
 
 For temporary support and temporary attorney’s fees, the State remains an interested 
party and cannot be excluded by contract during this period of continuance of the legal 
relationship of husband and wife. Belcher v. Belcher, 271 So. 2d 7 (Fla. 1972).  Therefore, a 
party cannot waive their right to temporary support or attorney’s fees in any agreement and any 
such provision attempting to do so is void and unenforceable.  The Florida Supreme Court’s 
rationale in this holding was that “[i]t would be inequitable to deny a needy wife support from an 
able husband by reason of an earlier provision in an antenuptial agreement, thereby leaving her 
‘the ward of the state’ or dependent upon others or simply deprived.” Id. at 11. 
 
 B. Prevailing Party Provisions 
 


The Florida Supreme Court found prevailing party attorney’s fee provisions in prenuptial 
agreements enforceable because valid prenuptial agreements are contracts and “prevailing party 
clauses have long been enforceable in ordinary contracts.” Lashkajani v. Lashkajani, 911 So. 2d 
1154, 1158 (Fla. 2005). “Trial courts do not have the discretion to decline to enforce such 
provisions, even if the challenging party brings a meritorious claim in good faith” because those 
“provisions exist to ‘protect and indemnify’ the interests of the [party who relied on the 
agreement], not to enrich the prevailing party.” Id. Thus, prevailing party clauses protect the 
agreement itself. 


 
If the prenuptial agreement contains a prevailing party attorney’s fees provision, the party 


seeking to rely on the agreement should include that language in requesting an award of 
attorney’s fees in their pleading. The reason for doing this is two-fold.  First, failing to make a 
timely request for attorney’s fees results in a waiver of such fees. See Miller v. Miller, 911 So. 2d 
1274, 1276 (Fla. 4th DCA 2005) (“[W]e hold that [the former wife] waived her right to 
[prevailing party] attorney’s fees.”). While a motion for such fees is not untimely until “after 
entry of a final judgment,” including a request for attorney’s fees in the pleadings reduces the 
chances of forgetting to make the request later. Stockman v. Downs, 573 So. 2d 835, 837-38 (Fla. 
1991) (“[A] prevailing party cannot recover attorney’s fees authorized in a statute or contract by 
a motion filed after entry of a final judgment, where the motion raises the issue of that party’s 
entitlement to attorney’s fees for the first time.”). Second, including the prevailing party 
attorney’s fees request in the same document that alleges the existence of the prenuptial 
agreement might deter the other spouse from challenging the prenuptial agreement from the 
outset. See Miller, 911 So. 2d at 1276 (“The purpose behind the rule is to provide notice to the 
opposing party that attorney’s fees will be sought so that the opposing party might make an 
informed decision on whether to pursue a claim, dismiss it, or settle.”). 
 
 Similarly, since a marital settlement agreement is also governed by contract principles, 
“when the agreement provides for fees to be awarded to the prevailing party, the trial court is 
without discretion to decline to enforce that provision.” Mott v. Mott, 800 So. 2d 331, 333 (Fla. 
2d DCA 2001). It should be noted that a party is also found to prevail when the other party 
voluntarily dismisses their claim if the claim involved the types of issues covered by the 
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agreement’s prevailing party provision. See Vitale v. Vitale, 31 So. 3d 970, 974 (Fla. 4th DCA 
2010) (affirming the prevailing party attorney’s fees awarded to the former wife following the 
former husband’s voluntary dismissal of his amended supplemental petition because the petition 
sought relief based on claims of default and breach of the agreement, and the provision applied 
to breaches of the parties’ agreement). 
 
 Whether a prevailing party provision is applicable is governed by the provision’s 
language. Where the prevailing party or other attorney’s fees provision is not applicable to the 
type of action before the court, the standard for awarding attorney’s fees is need and ability to 
pay pursuant to section 61.16, Florida Statutes. See Harrison v. Gattozzi, 992 So. 2d 865, 866 
(Fla. 5th DCA 2008) (“While the father argues that the prevailing party standard should be 
utilized under the terms of the parties’ marital settlement agreement, that provision is applicable 
only to actions to enforce the marital settlement agreement. Here, the father was seeking to 
modify the agreement, not enforce it. Accordingly, the general standard for attorney’s fees in 
family law cases applies.”); Sisca v. Sisca, 165 So. 3d 689, 690 (Fla. 4th DCA 2015) 
(“Attorney’s fees are awardable under section 61.16, Florida Statutes, only where there is both a 
need on the part of the recipient spouse and an ability to pay on the part of the paying spouse.”). 
 
 Under a prevailing party attorney’s fee provision, the trial court must first determine 
which party prevailed on the significant issues that were tried before the court because the party 
who prevailed on the “significant issues in the litigation is the party that should be considered the 
prevailing party for attorney’s fees.” Schoenlank v. Schoenlank, 128 So. 3d 118, 121 (Fla. 3d 
DCA 2013) (citing Moritz v. Hoyt Enters., Inc., 604 So. 2d 807, 810 (Fla. 1992)). “A party 
receiving a net positive judgment is not necessarily the prevailing party, although that is a factor 
in determining which party prevailed on the significant issues.” Id. Further, “when the litigation 
‘end[s] in a tie,’ with each party ‘prevail[ing] in part and los[ing] in part on the significant 
issues,’ the trial court is well within its discretion to deny attorney’s fees to both parties.” Id. 
(quoting Loy v. Loy, 904 So. 2d 482, 484 (Fla. 3d DCA 2005)). 
 
 If the trial court is able to discern a prevailing party, the trial court must next decide 
whether each claim is separate and distinct or whether the claims are inextricably intertwined. 
This is because:  
 


where each claim is separate and distinct and would support an independent action, 
the prevailing party on each distinct claim is entitled to an award of attorney’s fees 
for those fees generated in connection with that claim. However, where the claims 
litigated are inextricably intertwined or involve a common core of facts, an award 
of attorney’s fees may be appropriate as to the entire litigation.  


 
Schoenlank, 128 So. 3d at 121 (internal citations omitted). In deciding whether fees are 
inextricably intertwined, the trial judge must evaluate the relationship between claims for which 
fees are awarded to the prevailing party and other claims for which no statute or contract 
authorizes fees. Chodorow v. Moore, 947 So. 2d 577, 579 (Fla. 4th DCA 2007). Issues are 
inextricably intertwined when “a determination of the issues in one action would necessarily be 
dispositive of the issues raised in the other.” Effective Teleservices, Inc. v. Smith, 132 So. 3d 335, 
339 (Fla. 4th DCA 2014). Or said another way, when “work for one claim cannot be 
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distinguished from work on other claims.” Miller v. Miller, 107 So. 3d 430, 433 (Fla. 4th DCA 
2012). Hence, “[w]here the claims involve a ‘common core’ of facts and are based on ‘related 
legal theories,’ a full fee may be awarded unless it can be shown that the attorneys spent a 
separate and distinct amount of time on counts as to which no attorney’s fees were sought or 
were authorized.” Chodorow, 947 So. 2d at 579. “[T]he party seeking fees has the burden to 
allocate them to the issues for which fees are awardable or to show that the issues were so 
intertwined that allocation is not feasible.” Id. 
 
 It should be noted that there is no Florida case which specifically limits an award of 
attorney’s fees to only the amount allowable under a prevailing party provision. Even when a 
prevailing party provision is before the court, courts are still allowed to award attorney’s fees 
based on section 61.16, Florida Statutes, as long as such relief was properly requested. See Mott, 
800 So. 2d at 334 (“To the extent that on remand the trial court determines that certain fees and 
costs are not recoverable by [the former wife] under the prevailing party provision of the marital 
settlement agreement, the trial court must then consider whether those fees and costs would be 
recoverable by [the former wife] under…section 61.16, Florida Statutes.”). This is the case as 
long as the language of the applicable prevailing party provision does not purport to bar or limit 
the attorney’s fees and costs available to the parties under section 61.16, Florida Statutes, 
because then the statutory provision is simply another avenue for an attorney’s fees and costs 
award. This is because, as the Florida Supreme Court has repeatedly stated, “section 61.16 
should be liberally—not restrictively—construed to allow consideration of any factor necessary 
to provide justice and ensure equity between the parties.” Bane v. Bane, 775 So. 2d 938, 941 
(Fla. 2000) (citing Rosen v. Rosen, 696 So. 2d 697, 699 (Fla. 1997)). Thus, when multiple grants 
of authority to award attorney’s fees are not in direct conflict, it is appropriate to award fees 
under one provision even when those same fees would not be permissible under the other fee 
provision. See generally Talbott v. Am. Isuzu Motors, Inc., 934 So. 2d 643, 646 (Fla. 2d DCA 
2006) (“Isuzu would not be entitled to recover attorney’s fees under the Magnuson-Moss Act 
because it is not a consumer. However, it could recover attorney’s fees under section 768.79 
because the judgment was ultimately one of no liability and Isuzu made an offer of judgment. 
Theoretically, it is possible to comply with the dictates of both section 768.79 and the 
Magnuson-Moss Act even if the plaintiff consumer prevails—the court could award a prevailing 
consumer attorney’s fees and costs and then offset that award against the defendant’s post-offer 
of judgment fees and costs.”). This is because a provision’s “failure to authorize awards…is not 
the same as a bar on such awards when they are allowed by another authority.” Id. at 646.  
 
 There is a line of cases which state that “in cases involving a marital settlement 
agreement with a prevailing party provision, section 61.16, Florida Statutes, cannot be used as a 
basis for an award of attorney’s fees.” Vitale, 31 So. 3d at 973 (citing Ulbrich v. Coolidge, 935 
So. 2d 607, 608 (Fla. 4th DCA 2006); Zakian v. Zakian, 837 So. 2d 549, 551 (Fla. 4th DCA 
2003); Dean v. Dean, 655 So. 2d 243, 244 (Fla. 3d DCA 1995)). This simply means that if a 
prevailing party provision is applicable, the court cannot decline to award fees under that 
provision and instead award fees pursuant to section 61.16, Florida Statutes; however, if the 
provision is not applicable, section 61.16 is the proper standard for an attorney’s fees award. This 
proposition is illustrated by Vitale. Therein, the prevailing party provision was applicable only to 
“actions brought in the event of a breach of the agreement.” Id. at 973. Thus, where the trial 
court denied the former husband’s petition to modify the holiday visitation schedule which was 
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not based on any breach, it was error to use “the prevailing party standard to award the former 
wife attorney’s fees for the holiday visitation petition, rather than the general family law 
standard.” Id. at 974. Conversely, where the former husband’s supplemental petition sought 
relief based on claims of default and breach of the agreement, the trial court properly awarded 
attorney’s fees to the wife based on the prevailing party provision following the former 
husband’s voluntary dismissal of that petition. Therefore, in Vitale, the appellate court explicitly 
authorized two separate attorney’s fee awards to the former wife for the two separate claims she 
defended, with one based on the applicable prevailing party provision and one based on section 
61.16, Florida Statutes, since the prevailing party provision did not apply to that claim. 
 
 
V. Attorney’s Fees In Marital Settlement Agreements 
 
 Waivers of attorney’s fees in marital settlement agreements are generally valid and 
enforceable. See Trowbridge v. Trowbridge, 674 So. 2d 928, 931 (Fla. 4th DCA 1996) (reversing 
trial court’s award of fees pursuant to section 61.16 where the parties’ mediation settlement 
agreement addressed the issue of fees); Salisele v. Sapicas, 183 So. 3d 389, 390 (Fla. 3d DCA 
2014) (reversing award of fees where the parties’ marital settlement agreement explicitly 
provided that each would be responsible for own fees).  However, absent specific language to the 
contrary, such waivers do not continue past entry of the final judgment, and therefore attorney’s 
fees may be sought in any post-judgment modification or enforcement proceedings. See Tucker 
v. Greenberg, 674 So. 2d 807, 809-10 (Fla. 5th DCA 1996); Caryi v. Caryi, 119 So. 3d 508 (Fla. 
5th DCA 2013). 
 
 
VI. Appellate Attorney’s Fees 
 
 A. Temporary Awards 
 
 Section 61.16, Florida Statutes, specifically allows the trial court to award temporary 
appellate attorney’s fees and costs in domestic relations matters.  Florida Rule of Appellate 
Procedure 9.600(c)(1) provides that the trial court “shall retain jurisdiction to enter and enforce 
orders awarding…temporary attorney’s fees and costs reasonably necessary to prosecute or 
defend an appeal.”  Thus, a motion for temporary appellate attorney’s fees and costs must be 
filed in the trial court. Swartz v. Swartz, 691 So. 2d 2 (Fla. 3d DCA 1996).  However, the trial 
court must rule on this motion prior to conclusion of the appeal. See Kasm v. Lynnel, 975 So. 2d 
560, 563 (Fla. 2d DCA 2008).  This is because after the work in defending the appeal is 
completed, the fee award is no longer reasonably necessary for that work on a temporary basis. 
Id.  Thus, “[o]nce the appeal is no longer pending, neither the statute nor the rule gives any 
power to the circuit court to award temporary appellate attorney’s fees.” Id. 
 
 In addition to the requirement that temporary appellate fees and costs must be sought in 
the trial court, the request must be made in a separate motion rather than being a line request in a 
pleading, and must include the grounds on which recovery is based. Garcia v. Collazo, 178 So. 
3d 429, 430 (Fla. 3d DCA 2015). 
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 B. Final Awards 
 
 Rule 9.400 governs the procedure to be followed with respect to entitlement to appellate 
fees, but the rule is procedural rather than substantive and therefore cannot serve as the basis for 
an award of appellate attorney’s fees. Garcia, 178 So. 3d at 430. 
 
 The Rule mandates that a motion for final appellate attorney’s fees must “state the 
grounds on which recovery is sought,” meaning “the particular contractual, statutory, or other 
substantive basis” for such request. Garcia, at 430.  The timing for filing such motions is “the 
time for service of the reply brief” if the action is an appeal. Fla. R. App. P. 9.400(b)(1).  The 
appellate court may then remand to the trial court for the “assessment of attorney’s fees.” Id. at 
(b).  Such remands are often referred to as Rados orders in the Second District, since the Second 
District Court of Appeal created five “standard” orders that it plans to use to resolve the majority 
of attorney’s fee motions presented in the domestic relations context. Rados v. Rados, 791 So. 2d 
1130, 1133 (Fla. 2d DCA 2001).  In two of these orders, entitlement is determined by the 
appellate court. Id.  The First District has used the Rados approach, acknowledging that its prior 
approach from Dresser v. Dresser could cause confusion. Lamolinara v. Lamolinara, 85 So. 3d 
1147 (Fla. 1st DCA 2012).  The Fourth District Court of Appeal generally does not address 
entitlement to fees, and usually issues “a blanket grant of a motion for appellate attorney’s fees 
under section 61.16” which “is, unless we expressly say otherwise in the order granting the 
motion, a determination of only whether the matter of appellate fees should be further addressed 
by the trial court.” White v. White, 695 So. 2d 381, 382 (Fla. 4th DCA 1997).1 Similarly, the 
Third District will enter an order that expressly either “grant[s] appellate attorney's fees and 
remand[s] for the trial court to assess a reasonable fee, or provisionally grant[s] appellate 
attorney's fees and remand[s] to establish entitlement under Rosen.” Viscito v. Viscito, 2017 WL 
3611549, --- So. 3d --- (Fla. 3d DCA 2017).   
 
 C. Review Of Trial Court’s Order 
 
 Florida Rule of Appellate Procedure 9.400(c) requires that a motion for appellate review 
of the trial court’s fee order be filed in the appellate court within thirty days of rendition.  Note 
that the same premature and nonfinal rules that apply to an award of fees at the trial level also 
apply to an award of appellate fees made by the trial court. 
 
 D. Costs 
 
 Florida Rule of Appellate Procedure 9.400(a) provides that costs shall be taxed in favor 
of the prevailing party unless the court orders otherwise.  The term “court” in this phrase refers 


                                                 
1 The Rados court agreed with the procedure set forth in White, stating: “we note the Fourth District in White v. 
White, 695 So. 2d 381 (Fla. 4th DCA 1997), announced that an order simply granting a motion for appellate 
attorney's fees in a domestic relations [case], without more, is only a determination that the trial court should further 
address the matter. Thus, the appellate court is presumed to have not decided entitlement when the order is 
otherwise silent. Although we hope to issue more specific orders in the future, we recognize that on occasion an 
order may issue that is silent as to whether this court has determined entitlement. In an effort to maintain consistency 
with the Fourth District in White, a decision with which we do not intend to conflict, and to potentially err on the 
side of caution, we adopt the procedure in White.” Rados v. Rados, 791 So. 2d 1130, 1134–35 (Fla. 2d DCA 2001) 
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to the appellate court—not the circuit court. See Am. Med. Int'l, Inc. v. Scheller, 484 So. 2d 593, 
594 (Fla. 4th DCA 1985).  The circuit court does not have discretion to refuse to award appellate 
costs when the appellate court has not ordered that costs be denied, although the circuit court is 
charged with determining which party prevailed and does have discretion in determining the 
amount to be allowed based on the evidence in the record. Perez v. Fay, 198 So. 2d 681, 683 
(Fla. 2d DCA 2015).  In determining which party prevailed, “the dispositive question” is not 
whether a party prevailed on all of the issues in the appeal, but rather is whether a party prevailed 
on the “significant issues.” Id.; see also Markin v. Markin, 953 So. 2d 13, 15 (Fla. 4th DCA 
2007) (reversing award of appellate costs in favor of former husband who prevailed on an issue, 
but not “the significant issues” on appeal).  “Thus, the determination of whether a party is the 
‘prevailing party’ is not…an all-or-nothing proposition.” Perez, 198 So. 2d at 683. 
 


Taxable costs are defined to include: fees for filing and service of process; charges for 
preparation of the record and any hearing or trial transcripts necessary to determine the 
proceeding; bond premiums; and other costs permitted by law. Fla. R. App. P. 9.400(a).  Motions 
to tax costs must be filed in the trial court “no later than 45 days after rendition” of the appellate 
court’s order. Id.  This time limit for filing “is jurisdictional” and therefore cannot be waived. 
Garcia v. Collazo, 178 So. 3d 429, 430 (Fla. 3d DCA 2015). 
 
 E. Conflict In Paternity Appeals 
 
 There is a district split as to whether appellate attorney’s fees may be obtained under 
section 742.045, Florida Statutes.  The statute itself does not expressly authorize an award of 
such fees in paternity actions.   
 
 In holding that appellate attorney’s fees are recoverable in such cases, the Second District 
Court of Appeal reasoned as follows: 
 


when section 742.045 was enacted in 1991, it mirrored the attorneys’ fees provision 
of section 61.16, Florida Statutes (1991). At that time, Florida courts interpreted 
section 61.16 to allow for appellate attorney fees even though it contained no such 
express language. In 1994, the legislature codified this case law by amending 
chapter 61 to be consistent therewith. With or without the amendment it is apparent 
to us that this same case law, for the sake of consistency and logic, should be applied 
to allow appellate fees under section 742.045, and we now so hold. Not to do so 
would likely run afoul of equal protection concerns. See M.J.I. v. A.J.K., 55 So.3d 
732, 733 (Fla. 2d DCA 2011) (Altenbernd, J., concurring) (“Under any level of 
scrutiny, it is not obvious to me that parents of illegitimate children should be 
treated differently than parents of legitimate children when it comes to the rules for 
awarding attorney's fees on appeal in custody disputes.”). 


 
B.K. v. S.D.C., 122 So. 3d 980, 982 (Fla. 2d DCA 2013) (internal citations omitted). 
 
 The Fourth District Court of Appeal relied on the plain language of the statute, and 
recently about-faced from its decision in Gilbertson v. Boggs, 743 So. 2d 123 (Fla. 4th DCA 
1999) and concluded that same did authorize an award of attorney’s fees: “The statute allows for 
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the award of attorney’s fees in ‘any proceeding under this chapter.’ It is axiomatic that this 
would include any appellate proceedings necessary to maintain or defend an action under the 
chapter.” Beckford v. Drogan, 42 FLW D280 (Fla. 4th DCA 2017). 
 
 The Fifth District Court of Appeal also relied on the plan language of the statute, but 
reached a different conclusion: “Section 742.045 of the paternity statute does not authorize 
appellate fees. It is almost identical to section 61.16, but for the conspicuous absence of authority 
to award appellate fees.” Starkey v Linn, 727 So. 2d 386, 388 n. 3 (Fla. 5th DCA 1999). 
 
 While both B.K. and Beckford certified conflict with Starkey, the Florida Supreme Court 
did not accept jurisdiction.  The First and Third District Court of Appeals have not issued 
opinions addressing this issue. 
 
 
VII. Enforcement 
 
 A. Against Opposing Party 
 
 An order that one party pay the other party’s attorney’s fees in a dissolution action may 
be enforceable by contempt. See Orr v. Orr, 192 So. 2d 466, 467 (Fla. 1939).  This also includes 
if such an award is based on visitation enforcement proceedings. Fishman v. Fishman, 656 So. 
2d 1250, 1252 (Fla. 1995).  However, do not forget that civil contempt is appropriate only if the 
contemnor has the present ability to comply with the purge provisions and thereby avoid 
imprisonment. Bowen v. Bowen, 471 So. 2d 1274, 1278 (Fla. 1985).  This is because the purpose 
of a civil contempt proceeding is to obtain compliance on the part of a person subject to an order 
of the court, and therefore must be used only when the contemnor has the ability to comply, 
which is now known as the contemnor’s “key to his cell.” Id. at 1277. 
 
 B. Against Your Client 
 
 A lawyer has three available methods for collecting fees for services rendered from his or 
her own client.  Each is addressed in turn from most to least desirable. 
 
  1. Charging Liens 
 
 The charging lien is an equitable right to have costs and fees due an attorney for services 
in the suit secured to him in the judgment or recovery in that particular suit. However, it is not 
enough to support the imposition of a charging lien that an attorney has provided his services; the 
services must, in addition, produce a positive judgment or settlement for the client, since the lien 
will attach only to the tangible fruits or services. LaVere-Alvaro v. Syprett, Meshad, Resnick, 
Lieb, Dumbaugh, Jones, Krotec & Westheimer, P.A., 54 So. 3d 1056 (Fla. 2d DCA 2011). In 
LaVere-Alvaro, Syprett was LaVere-Alvaro’s former counsel in a dissolution of marriage action 
and filed a charging lien for attorney’s fees and costs incurred during that representation.  The 
trial court summarily determined that LaVere-Alvaro was obligated to pay for all services 
rendered by Syprett pursuant to a retainer agreement previously entered into by the parties. The 
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Second District reversed this determination because the trial court failed to find that Syprett's 
services benefitted LaVere-Alvaro.   
 


However, note that a trial court cannot find that services did not benefit a client when that 
client received marital assets in equitable distribution. Menz & Battista, PL v. Ramos, 214 So. 3d 
698 (Fla. 4th DCA 2017).  This is because case law recognizes “that a charging lien may attach 
to assets awarded in equitable distribution.” Id. at 700; see also Mitchell v. Coleman, 868 So.2d 
639, 641 (Fla. 2d DCA 2004). 
 


In Robin Roshkind, P.A. v. Machiela, 45 So. 3d 480 (Fla. 4th DCA 2010), the client 
entered into a retainer agreement for representation in a dissolution of marriage proceeding. The 
agreement provided for an initial non-refundable retainer, an hourly rate for attorney and 
paralegal time, and a lien for monies due under the agreement. The agreement also required the 
client to notify the firm in writing within thirty days if there was an objection to the fees charged.  
The client paid $48,268.00 of the total billed, leaving a balance of $57,785.28. The client did not 
object in writing to the fees charged. In the dissolution action, the firm filed a Notice of Charging 
Lien, a Corrected Motion for Entry of Final Judgment Adjudicating Charging Lien and for Entry 
of a Money Judgment, and a Motion to Withdraw. The trial court granted the Motion to 
Withdraw on October 21, 2009, held a final hearing of the dissolution on December 15 and 17, 
2009, and heard the law firm's attorney's fees motion four days later.  At the December 21st 
hearing, the responsible attorney testified to the firm's engagement and the client's failure to 
object to the bills in writing as provided for in the retainer agreement. In addition, the court 
received into evidence the retainer agreement, the complete billing history, and the Notice of 
Charging Lien. The trial court denied the firm's motion based upon its failure to call an 
independent expert witness to testify concerning the reasonableness of the fees. The appellate 
court affirmed, albeit reluctantly, stating the result was dictated by existing law. However, the 
Fourth District did certify a question to the Florida Supreme Court, asking whether an 
independent expert should be required in this particular situation. The Florida Supreme Court 
initially accepted the case but then later denied certification. 
 
 Where the former wife executed a contract to retain the services of two attorneys in a 
dissolution of marriage action, but there was no agreement that the former wife’s attorneys 
would be secured by any real estate she might be awarded in the dissolution action, a charging 
lien could not be imposed on any of former wife’s real property. Riveiro v. Mason, 82 So. 3d 
1094 (Fla. 2d DCA 2012).  However, because the former wife had a written contract regarding 
the payment of attorney’s fees with her counsel, there was an implied understanding that 
payment would come from the former wife’s portion of the equitable distribution of personal 
property. Thus, since the former wife did attempt to avoid the payment of fees and disputed the 
amount, all of the requirements of imposing a charging lien were present and such an award was 
proper. 
 
 It should be noted that, despite the ability of a client to secure a charging lien by real 
estate, in no event will a client’s waiver of his or her homestead exemption in a retainer contract 
be enforceable. Chames v. Demayo, 972 So. 2d 850 (Fla. 2007) (such waivers must be knowing, 
intelligent, and voluntary; not inadvertently, deep in the entrails of a retainer agreement). 
Charging liens have also been held to be unenforceable against permanent periodic alimony if 
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enforcement would deprive the former spouse of daily sustenance or the minimal necessities of 
life. Dyer v. Dyer, 438 So. 2d 954 (Fla. 4th DCA 1983). Likewise, an attorney's charging lien is 
not enforceable against child support payments, but can be enforced against an award of 
expenditures made for the prenatal care and birth of the child so long as the recipient is not 
impecunious. Brake v. Sanchez-Lopez, 452 So. 2d 1071 (Fla. 3d DCA 1984). 
 
 Any award of a charging lien must contain findings as to the reasonable hourly rate or the 
amount of hours reasonably expended. Therefore, if the billing entries and testimony offered in 
support of those entries are lacking in sufficient detail to establish either reasonableness of 
necessity, no award should be made. However, reconstructed time records may be sufficient to 
support enforcement of a lien if there is a sufficient level of detail to allow a determination that 
each activity was reasonably necessary, and that the time allocation for each was reasonable. See 
Cohen v. Cohen, P.A. v. Angrand, 710 So. 2d 166 (Fla. 3d DCA 1998) (stating that where 
attorneys have not kept contemporaneous time records, it is permissible for a reconstruction of 
time to be prepared). 
 
 Note that where a trial court reserves jurisdiction to decide an attorney’s fees request, it 
also implicitly reserves jurisdiction over a properly filed and perfect charging lien. See, e.g., 
Baker & Hostetler, LLP v. Swearingen, 998 So. 2d 1158, 1163 (Fla. 5th DCA 2008); Card v. 
Card, 122 So. 3d 436, 437 (Fla. 2d DCA 2013) (“Notwithstanding a lack of express reservation 
of jurisdiction over the charging lien, the trial court is not foreclosed from considering the 
charging lien in this action because the issue of attorney's fees and costs has not been finalized 
and the trial court reserved jurisdiction for that purpose.”). 
 
 A charging lien is distinguished from a retaining lien in that a charging lien does not 
require the lawyer to have possession of the client’s property in order for it to be effective. 
Dowda and Fields, P.A. v. Cobb, 452 So. 2d 1140 (Fla. 5th DCA 1984) (a charging lien is based 
on equitable principles, such that the client should not be allowed to appropriate the whole of a 
judgment, award or decree if the attorney who has secured it has not been compensated). 
Therefore, a charging lien survives so long as the money or property awarded in the judgment is 
maintained, regardless of who own or possesses it. See Nichols v. Kroelinger, 46 So. 2d 722 (Fla. 
1950) (enforcing an 18 year old lien against a judgment because the lien inheres in the judgment 
so long as it is kept alive, regardless of who holds it). 
 
  2. Retaining Liens 
 
 Attorney’s retaining liens attach to the property of a client which comes into his 
attorney’s possession and can be used to enforce all debts owed by the client to the attorney 
regardless of whether the property is related to the matter for which the money is owed to the 
attorney. Conroy v. Conroy, 392 So. 2d 934, 935 (Fla. 2d DCA 1980). A retaining lien arises 
only if the lawyer and client have agreed that the attorney is entitled to hold the property until the 
client pays fees that are due or has a right to receive fees from funds or other property recovered 
for the client. Daniel Mones, P.A. v. Smith, 486 So. 2d 559 (Fla. 1986). Without such an 
agreement, the lawyer is required to return the funds and property that belong to the client on the 
client’s demand because the lawyer is holding such funds and property in trust. Wilkerson v. 
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Olcott, So.2d 119 (Fla. 4th DCA 1968). However, the file and any notes from interviews or data 
collected are considered the personal property of the attorney. 
 


Interestingly, no statutes outline the requirements for valid attorney’s liens in Florida.  
However, Florida Rule of Professional Conduct 4-1.16(d) provides that the lawyer “may retain 
papers and other property relating to or belonging to the client to the extent permitted by law.” 


 
It should be noted that the effect of a retaining lien is the creation of a possessory right in 


the funds or property; thus, the lawyer may not sell the property or take any portion of the funds 
to satisfy the client’s obligation. Should the lawyer surrender the property to the client, the 
retaining lien is lost and the lawyer becomes a general creditor. Jones v. Carpenter, 106 So. 2d 
127 (Fla. 1925) (in common law liens, such as retaining liens, possession is such a necessary 
element that if it is voluntarily surrendered by the creditor the lien is at once extinguished). 
Furthermore, repossession of the property does not re-establish the lien. 
 
  3. Quantum Meruit 
 
 Attorney’s fees may be enforced through an action for unjust enrichment, i.e. quantum 
meruit. This may be necessary when the attorney did not set forth the fee agreement with the 
client in writing, or when the fee agreement made fails to comply with the Rules Regulating the 
Florida Bar and is therefore void. King v. Young, Berkman, Berman & Karpf, P.A., 709 So. 2d 
572, 574 (Fla. 3d DCA 1998).   
 


An attorney employed under a valid contract who is discharged without cause before the 
client's matters have concluded “can recover only the reasonable value of his services rendered 
prior to discharge, limited by the maximum contract fee.” Rosenberg v. Levin, 409 So. 2d 1016, 
1021 (Fla. 1982).  This is because the Florida Supreme Court found it “unacceptable” for the 
“attorney to receive a fee greater than he bargained for under the terms of his contract.” Id. 
 
 
VIII. Bankruptcy 
 
 In 2005, it became more difficult to discharge domestic support obligations, including 
attorney’s fees.  As a general rule, if fees are awarded in the nature of support, they are not 
dischargeable in bankruptcy. See, e.g., Scharmen v. Scharmen, 613 So. 2d 121, 123 (Fla. 1st 
DCA 1993); Giller v. Giller, 625 So. 2d 1246 (Fla. 3d DCA 1993).  However, it is improper for a 
trial court to include a provision with its attorney fee award that prospectively purports to decide 
whether the obligation will be dischargeable in bankruptcy. Roth v. Roth, 973 So. 2d 580, 589 
(Fla. 2d DCA 2008).  When such a provision is included “the portion of the order that pertains to 
bankruptcy dischargeability” will be reversed and the case will be remanded with instructions to 
“strike that provision from its order.” See Guerra v. Guerra, 210 So. 3d 171 (Fla. 2d DCA 2016). 
 
 Additionally, even if a payor seeks to discharge an attorney’s fee obligation in 
bankruptcy and the other party establishes that the fee award was not dischargeable because it 
was in the nature of support, that party may also be awarded a reasonable fee for the action taken 
in the bankruptcy case under section 61.16, Florida Statutes. See, e.g., Hirschenson v. 
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Hirscenson, 996 So. 2d 905, 908-09 (Fla. 4th DCA 2008); Fortner v. Fortner, 631 So. 2d 327, 
328 (Fla. 2d DCA 1994). 
 
Conclusion 
 
 Before undertaking any family law representation, the practitioner must determine how 
they are going to obtain payment.  If the attorney’s retainer or the client’s monthly payments do 
not cover the time and costs incurred, the lawyer must consider the likelihood of payment from 
the adverse party. At every step along the path of family law litigation, the practitioner must 
consider whether their actions promote reasonable and necessary resolution of the matter. Only 
reasonable and necessary attorney’s fees are recoverable. Any vexatious or unnecessary actions 
will result in the other side pursuing sanctions for unnecessary fees against the client or the 
lawyer. At any fee hearing, the trial court must be convinced that the practitioner is “deserving” 
of the fee award. To present anything less, is to run the risk of nonpayment or worse, to owe the 
other side fees.  If the lawyer is diligent and reasonably pursues the representation, the lawyer 
has a greater chance of recovery for all, or substantially all, of the fees and costs incurred. 
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APPENDIX A 


 IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT 
IN AND FOR POLK COUNTY, FLORIDA 


 
IN RE: THE MARRIAGE OF: 
 
MICHAEL D. PAGANO, 
 
 Former Husband,      CASE NO.:14-DR-1002 
and 
 
JODY L. PAGANO, 
 


Former Wife. 
________________________________/ 
 


SESSUMS LAW GROUP P.A.’S MEMORANDUM IN SUPPORT OF  
MOTION FOR TRIAL AND APPELLATE ATTORNEY’S FEES AND COSTS 


 
 Sessums Law Group P.A., on behalf of Former Wife, JODY L. PAGANO, submits 


its memorandum in support of motion for trial and appellate attorney’s fees and costs, 


and states: 


 This Court entered its Amended Final Judgment on December 14, 2015, nunc pro 


tunc to November 18, 2015. In paragraph M of the Amended Final Judgment, this Court 


reserved jurisdiction as it relates to the entitlement and amount of attorney’s fees and 


costs claimed by Former Wife.  On January 6, 2016, Former Wife filed her Notice of 


Appeal of the trial court’s December 14, 2015, Amended Final Judgment.  On April 4, 


2016, Former Wife filed her Motion for Trial and Appellate Attorney’s Fees and Costs.  


For the reasons set forth herein, Former Wife seeks a one-hundred percent (100%) 


contribution toward her attorney’s fees and costs, as applicable Florida law provides for 


such an award given that Former Husband has almost five (5) times the ability to pay fees 


as Former Wife.  
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I. The Disparity in the Parties’ Income At the Time of Dissolution Requires an 
 Award of Attorney’s Fees and Costs. 
 


Section 61.16 provides that a court “after considering the [relative] financial 


resources of both parties” may “order a party to pay a reasonable amount for attorney’s 


fees, suit money, and the cost to the other party of maintaining…any proceeding under 


this chapter.”  The purpose of section 61.16, Florida Statutes, is to place both parties on 


the same playing field. Levy v. Levy, 900 So. 2d 737 (Fla. 2d DCA 2005).  “Under the 


statute, the primary factor to be considered in determining whether to award attorney's 


fees and costs to one party is the relative financial resources of the parties.” DiNardo v. 


DiNardo, 82 So. 3d 1102, 1106 (Fla. 2d DCA 2012).  Thus, which party wins or loses is 


irrelevant to whether a trial court should award attorney’s fees and costs to an 


impecunious spouse. See Rosen v. Rosen, 696 So. 2d 697 (Fla. 1997); Allen v. Heinrich, 


623 So. 2d 540, 540 (Fla. 2d DCA 1993), disapproved of on other grounds by Rosen, 696 


So. 2d 697. 


Where one party’s income is substantially higher than the other, it is an abuse of 


discretion to fail to award attorney’s fees and costs to the party with the lower 


income. See Mount v. Mount, 989 So. 2d 1208 (Fla. 2d DCA 2008). Further, where there 


is a substantial disparity in the parties’ incomes, it is an abuse of discretion to grant 


only a partial fee award. Lowman v. Lowman, 724 So. 2d 648 (Fla. 2d DCA 1999); see 


also Canakaris v. Canakaris, 382 So. 2d 1197, 1205 (Fla. 1980) (holding that “it is not 


necessary that one spouse be completely unable to pay attorney’s fees in order for the 


trial court to require the other spouse to pay fees,” and that a fee award is proper “to avoid 


an inequitable diminution of the fiscal sums granted the wife in [the] proceedings.”). The 


relevant time for assessment of the parties’ income and financial circumstances is “as of 
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the time of the entry of the final judgment dissolving the marriage.” DiNardo, 82 So. 3d at 


1106. 


It was undisputed at the final hearing in this matter that Former Wife had not 


income as she stayed at home to care for the parties’ minor children.  At the time of the 


final hearing, Former Wife had not worked outside the home for eight (8) years.  In 


contrast, this Court found that Former Husband’s 2015 gross income was $219,000.00. 


Former Husband was also awarded 100% interest in the parties’ duplex rental property, 


which generates additional rental income of $875.00 per month.  Former Husband also 


had dividends and interest from this Court’s equitable distribution and substantial 


reimbursed expenses from his employer that reduce his living expenses.  In the Final 


Judgment, this Court imputed income to Former Wife of $45,438.00 per year based on a 


finding of earning capacity and not actual earnings.  Even if Former Wife was earning 


$45,438.00 per year as this Court imputed to her, Former Wife’s income would be only 


twenty percent (20%) of Former Husband’s income.  Thus, Former Husband earns 4.8 


times more than Former Wife’s highest earning capacity.  


In Lowman v. Lowman, 724 So. 2d 648 (Fla. 2d DCA 1999), the Second District 


Court of Appeal reversed a trial court order that required the former husband to pay only 


fifty percent (50%) of the former wife’s attorney’s fees and costs based on a similar 


income disparity.  Mr. Lowman earned a gross income exceeding $80,000.00 per year, 


and Mrs. Lowman earned an income of approximately $20,000.00 annually.  The 


appellate court reversed, stating, “in light of Mr. and Mrs. Lowman’s disparity in income 


under the current judgment, we conclude that the trial court erred in ordering Mr. Lowman 


to only pay 50% of Mrs. Lowman’s attorney’s fees and costs.  If we were not ordering an 
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increase in alimony, we would order that Mr. Lowman pay all of Mrs. Lowman’s 


reasonable fees.”  Lowman, 724 So. 2d at 650.  The Court continued, “on remand, 


depending upon the increase in the award of alimony, Mr. Lowman should be ordered to 


pay all, or at least a higher percentage, of Mrs. Lowman’s attorneys’ fees.” Id.  Similarly, 


in the instant case, Former Husband earns 4.8 times Former Wife’s income, even 


including the six (6) months of bridge-the-gap alimony this Court awarded.  Thus, 


applicable Florida law provides that it would be an abuse of discretion to order less than 


a 100% fee award.  


Even in circumstances where the net worth of the parties is equal, it is an abuse 


of discretion to deny an award of attorney’s fees and costs if one party earns significantly 


more than the other.  Mount v. Mount, 989 So. 2d 1208 (Fla. 2d DCA 2008) (where the 


parties’ net worth is comparable, but the former husband’s financial situation was superior 


to that of the former wife because of a substantial income disparity, it is an abuse of 


discretion to deny a motion for attorney’s fees to the impecunious spouse).  Even when 


the spouse with the higher income earns less than twice that of the lower earning spouse, 


an award of attorney’s fees and costs is appropriate.  In Cunningham v. Cunningham, 


918 So. 2d 412 (Fla. 2d DCA 2006), the wife earned $62,000.00 per year in gross income, 


and the husband earned approximately $24,000.00 per year.  The Second District Court 


of Appeal reversed an award of $2,000.00 toward the husband’s total attorney’s fees and 


costs of $7,500.00, finding the award inadequate given the parties’ disparity of income.  


Cunningham, 918 So. 2d at 414.   
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In the instant case, Former Husband earns 4.8 times more income than even the 


income imputed to Former Wife.1  Former Wife seeks an award of one-hundred percent 


contribution toward her attorney’s fees and costs.  


II. The Court Must Consider the Parties’ Assets and Must Avoid Diminution of 
 Assets Distributed in Equitable Distribution.  
 


In deciding whether to award an impecunious spouse attorney’s fees and costs, 


“[t]he Court must consider all of the assets owned by either party, regardless of whether 


the assets constitute marital or separate property under the state’s property division 


statute.” Chandler v. Chandler, 624 So. 2d 855 (Fla. 4th DCA 1993).  Where the record 


establishes that the parties’ past, present, and anticipated future earnings are not 


substantially equivalent, it may be inequitable to force the lower earning spouse to 


deplete her share of the otherwise equally divided assets to pay attorney’s fees.  


DiNardo v. DiNardo, 82 So. 3d 1102, 1107 (Fla. 2d DCA 2012).  Otherwise stated, the 


Court is required to consider Former Wife’s need for assistance “to prevent the 


inequitable diminution of her share of the equitable distribution.”  Bagley v. Bagley, 


720 So. 2d 582 (Fla. 4th DCA 1998).  


Former Husband was awarded more than triple the liquid assets as Former Wife.  


As a consequence, Former Wife was required to use nearly all of the liquid assets that 


she was awarded in the equitable distribution scheme toward payment of her attorney’s 


fees and costs, and toward living expenses during the proceedings.  This Court awarded 


Former Wife the following assets in the equitable distribution scheme:  


 


Asset Assigned Value Liquid without penalty? 
                                                
1 Former Husband’s earnings have increased since the time of entry of the Final Judgment based on his 
deposition dated August 9, 2016. 
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IRA (9408) $3,595.00 No 
John Hancock Life 
Insurance Cash Value 


$2,000.00 Yes 


Ameritrade Acct. ending 
7119 


$11,338.00 Yes (Former Wife never received 
$11,338 from this account) 


2000 Acura $2,000.00 No 
2014 Mercedes Benz $0.00 No 
Dreamboats, Inc. $10,000.00 No 
Florida Prepaid Funds $42,842.00  Expended during proceedings 
Personal Property $20,000.00 No 
Acct. for the Minor Child 
LMP 


$11,700.00 No (to be kept for the minor child) 


Sandy Knoll Proceeds $40,540.00 Yes (but expended on fees) 
Timeshare $2,760.00 No 
MidFlorida Checking Acct $4,600.00 Expended during proceedings 
MidFlorida Savings Acct 
(2774) 


$20,000.00 Expended during proceedings  


MidFlorida Savings Acct 
(2774) 


$160,000.00 Expended during proceedings 


Total Liquid Assets 
existing at distribution 


$53,878.00  


 
 In contrast, Former Husband was awarded the following liquid assets: 
 
Asset Assigned Value Liquid without penalty? 
Axes Retirement Plan $155,000.00 No 
Ameritrade IRA $17,002.00 No 
John Hancock Life 
Insurance Cash Value 


$19,300.00 Yes 


Ameritrade Acct. (7119) $4,868.00 Yes 
1986 Porsche $3,500.00 No 
2011 Corvette $11,000.00 No 
2008 Yukon $12,000.00 No 
Duplex Market Square -$71,000.00 


(negative equity) 
No 


Personal Property $2,500.00 No 
Account for minor child, 
C.L.P. 


$2,500.00 No 


Sandy Knoll Proceeds $40,540.00 Yes 
MidFlorida Savings Acct 
(2774) 


$80,000.00 Yes 


Medtronic ESPP $16,100.00 No 
2013 Tax Refund $10,300.00 Yes 
MidFlorida Checking Acct 
(2774) 


$20,000.00 Yes 
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Total Liquid Assets 
existing at distribution 


$175,008.00  


 
Former Wife has incurred total trial court attorney’s fees and costs of $122,949.95.  


Former Wife has incurred total attorney’s fees and costs at the appellate court level of 


$27,652.06.  Thus, Former Wife has incurred total attorney’s fees and costs to date of 


$150,602.01.  Former Husband’s fees and costs to date total $89,810.00. Despite having 


a fraction of the income and assets to pay fees, Former Wife is required to pay more fees 


as she had the burden of proof throughout these proceedings and Former Husband 


litigated this matter in a way designed to maximize the cost of these proceedings.   


Former Wife has the burden of proof required to prove Former Husband’s actual 


income as a result of Former Husband’s misrepresentations of his income and assets  on 


his financial affidavit and other financial disclosure.  Further, Former Wife had the burden 


of proving the marital standard of living with regard to Former Wife’s request for spousal 


support.  Second, Former Wife had to address the issues of Former Husband’s contempt 


and his fraudulent action of cashing the Florida Prepaid refund checks.  Former Wife also 


had to address Former Husband’s out of control behavior as reflected by Former 


Husband’s abrasive and abusive text messages admitted at trial (which has continued 


even through the date of Former Husband’s August 9, 2016, deposition, at which Former 


Husband was abrasive, hostile, and physically confronting toward the undersigned).  


In addition, Former Wife’s counsel, Mark A. Sessums, has a billable rate of 


$400.00 per hour.  Former Husband’s trial counsel, Greg Ruster, has a billable rate of 


$300.00 per hour.  Mr. Sessums’ double board certifications justify a higher hourly rate.  


Thus, the $50,608.95 charged by Mr. Ruster is equivalent to $67,478.60 worth of Mr. 


Sessums’ time.   
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Moreover, Former Husband represented himself for a portion of the trial court 


proceedings.  During that time, Former Husband filed numerous pleadings to which 


Former Wife had to respond.  Thus, Former Wife incurred attorney’s fees and costs in 


responding to Former Husband’s frivolity, while Former Husband spent several months 


without incurring any attorney’s fees). 


With regard to the appeal, Former Wife had the burden of paying for transcription 


of the three (3) day, 689 page trial transcript, which cost $4,500.00.  Former Wife also 


had to pay the initial appellate filing fee of $300.00, and had to prepare both an initial brief 


and a reply brief, whereas Husband only had to prepare a response to Former Wife’s 


answer brief.  Former Husband’s appellate counsel, Jean Henne, bills at a rate of $250.00 


per hour, whereas Former Wife’s counsel maintains a billable rate of $400.00 per hour.  


The higher hourly rate is justified by the undersigned’s double certification and extensive 


appellate experience.  Further, Former Husband’s appellate counsel did not prepare a 


statement of case and facts, but instead used Former Wife’s in support of his own brief.  


Former Wife’s statement of case and facts required twenty-six (26) pages including 


detailed record and transcript citations.   


Former Wife was only able to make partial payments toward her attorney’s fees 


and costs prior to trial by diminishing the funds removed from the joint marital MidFlorida 


bank accounts.  Once those funds were depleted, in or around April, 2015, Former Wife 


was unable to make additional payments as she had no earned income and depended 


completely on temporary alimony and child support.  Former Husband paid $5,000.00 on 


September 28, 2015, to Former Wife’s attorney pursuant to this Court’s Order on Wife’s 


Emergency Motion for Contempt, which required Former Husband to pay $5,000.00 







APPENDIX A 


9 
 


toward Former Wife’s attorney’s fees and costs as a result of Former Husband’s willful 


noncompliance with this Court’s temporary support order. The next payment of 


$10,500.00, received by the undersigned on October 13, 2015, was paid by Former Wife 


from a spousal support arrearage that Former Husband owed to Former Wife pursuant to 


the Order on Wife’s Emergency Motion for Contempt.  Thus, Former Wife has not made 


any payments toward her attorney’s fees and costs from her own “income,” as she has 


not had the ability to do so.  Former Wife’s last payment toward her trial attorney’s fees 


and costs of $40,540.48 was the entire balance of the funds received from the sale of the 


Sandy Knoll home.  Former Wife has been unable to make any additional payments 


toward her trial attorney’s fees and costs.  Former Wife has made one (1) additional 


payment of $4,358.15 toward her appeal as an advanced cost for transcription of the trial 


transcript, which was applied to Former Wife’s trial account.   To date, Former Wife’s fees 


and costs balance is $56,879.47.  


All of the attorney’s fees and costs Former Wife has paid through the date of trial 


were paid from monies Former Wife was ultimately awarded as part of the equitable 


distribution scheme.  Prior to trial, Former Wife’s payments toward attorney’s fees and 


costs were largely paid from monies Former Wife received from the parties’ joint 


MidFlorida account.  That MidFlorida account was awarded to Former Wife as a part of 


her equitable distribution award.  Former Wife was and remains unable to make any 


further payments toward her attorney’s fees and costs outside of the use of her equitable 


distribution of the parties’ marital assets.  Former Wife has paid a total of $99,149.55, and 


maintains a total outstanding balance of $56,879.47.  Former Husband has paid a total 


of $88,994.68 to his three (3) lawyers or directly to third party service providers as costs. 
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In contrast, Former Husband testified at the final hearing that he has had the ability 


to pay all of his attorney’s fees and costs in a timely manner.  Former Husband had paid 


$78,944.68 in fees and costs as of the final hearing.  Moreover, Former Husband did not 


deplete any marital funds that were awarded to him in equitable distribution to keep his 


account current.  Since Former Wife has been required to diminish all of the liquid assets 


she received through equitable distribution, Former Husband should be required to 


contribute to one hundred percent (100%) of Former Wife’s attorney’s fees and costs.   


III. The Court Should Consider Husband’s Conduct During These Proceedings. 


In addition to Former Wife’s need and Former Husband’s ability to pay attorney’s 


fees, this Court may also consider the parties’ misconduct. Rosen v. Rosen, 696 So. 2d 


697 (Fla. 1997); Kelly v. Kelly, 925 So. 2d 364 (Fla. 5th DCA 2006) (holding that trial court 


erred in failing to award former wife all attorney’s fees and costs incurred as a result of 


former husband’s bad faith, obstructive tactics).  On at least five (5) separate occasions, 


Former Husband engaged in conduct that did nothing to advance this matter, yet required 


substantial time to be expended by Former Wife’s counsel and thus, caused Former Wife 


to incur attorney’s fees and costs.  


First, Former Husband filed a petition for a downward modification of temporary 


support, which was ultimately withdrawn when further discovery revealed that Former 


Husband’s income had actually increased. In response to Former Husband filing that 


frivolous petition, Sessums Law Group, P.A. expended 7.4 hours.2  Specifically, staff at 


Sessums Law Group, P.A. had to review Former Husband’s petition and discuss its 


allegations with Former Wife; correspond with opposing counsel regarding the petition; 


                                                
2 Mr. Sessums: 2.4 hours; Ms. Sills: 3.9 hours; Ms. Jensen: .6 hours; Ms. Pinson: .2 hours; Ms. Knox: .2 hours; Ms. 
Messenger: .1 hours.  
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review Former Husband’s updated financial affidavit; meet with Former Wife to prepare 


for a hearing on the issue of modification; and review Former Husband’s notice of 


cancellation of hearing on his petition and communicate that to Former Wife. Thus, 


Former Wife incurred $1,727.50 as a result of Former Husband filing and later 


withdrawing a petition for a downward modification of temporary support. 


Second, Former Husband filed a motion for vocational evaluation of Former Wife.  


A hearing on that motion was held, and the parties ultimately filed a joint stipulation for 


entry of an order granting the motion.  However, Former Husband never scheduled any 


vocational evaluation of Former Wife and therefore never used any vocational evaluation 


during this matter.  As a result of Former Husband filing that motion, Sessums Law Group, 


P.A. expended 4.1 hours.3  Specifically, staff at Sessums Law Group, P.A. had to review 


Former Husband’s motion and discuss its allegations with Former Wife; coordinate a 


hearing date with both opposing counsel and the Court; prepare a joint stipulation and 


order on this motion; and attend the hearing on this motion. Thus, Former Wife incurred 


$825.00 as a result of Former Husband pursuing a vocational evaluation that was never 


performed. 


Next, Former Husband filed a motion for medical evaluation of minor child, and 


Former Wife filed a detailed response and engaged in related discovery.  However, no 


hearing was ever held on this motion, and the minor child at issue was never evaluated.  


In response to Former Husband filing that motion, Sessums Law Group, P.A. expended 


6.7 hours.4  Specifically, staff at Sessums Law Group, P.A. had to review Former 


Husband’s motion and discuss its allegations with Former Wife; review discovery on the 


                                                
3 Mr. Sessums: .3 hours; Ms. Jensen: 1.8 hours; Ms. Sills: 1.4 hours; Mr. Gaa: .6 hours.  
4 Mr. Sessums: .7 hours; Mr. Gaa: 4.0 hours; Ms. Sills: 2.0 hours.  
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minor child’s health, mental health, and academic records; review correspondence and 


orders on timesharing; research and prepare a response to Former Husband’s motion 


and review same with Former Wife; and review notice of hearing on Former Husband’s 


motion.  Thus, Former Wife incurred $1,167.50 as a result of Former Husband filing a 


motion for medical evaluation of minor child that was never heard. 


Further, Former Husband fraudulently negotiated the parties’ $42,842.00 joint 


Florida Prepaid College Fund refund check.  Former Husband received the original joint 


refund check and deposited it into a FCCU account bearing Husband’s name, yet Former 


Husband falsely stated he had no idea the check had been sent.  As a result of Former 


Husband’s false statements, Former Wife had to subpoena records from FCCU.  Upon 


reviewing those records, Wife learned that Husband had signed and deposited the initial 


refund check into his own account.  When questioned regarding this check at his 


deposition and at trial, Former Husband refused to answer and pled the Fifth Amendment.  


Due to Former Husband’s false statements regarding the joint Florida Prepaid College 


Fund refund check, Sessums Law Group, P.A. expended 22.3 hours.5  Specifically, staff 


at Sessums Law Group, P.A. had to draft and exchange letters with Former Husband on 


the matter; prepare a motion regarding Husband’s dissipation of joint funds; prepare and 


a serve a subpoena on Florida Central Credit Union for non-party production of Former 


Husband’s bank records; review the records produced by FCCU and meet with Former 


Wife regarding same.  Thus, Former Wife incurred $3,672.50 as a result of Former 


Husband fraudulently negotiating the parties’ joint Florida Prepaid College Fund refund 


                                                
5 Mr. Sessums: 3 hours; Ms. Sills: 16.9 hours; Mr. Gaa: 2.4 hours. 
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check and falsely representing to Former Wife and this Court that he knew nothing about 


same. 


Finally, Former Husband unilaterally reduced his court-ordered temporary support 


obligation. In response, Former Wife’s counsel sent multiple letters to Former Husband’s 


counsel to try and resolve the matter outside of court. When those attempts failed, Former 


Wife filed a motion for contempt.  Former Wife’s motion was granted by this Court.  As a 


result of Former Husband’s decision to unilaterally reduce his temporary support 


obligation and Former Husband’s repeated refusal to pay all court-ordered support, 


Sessums Law Group, P.A. expended 12.1 hours.6  Specifically, staff at Sessums Law 


Group, P.A. had to confer with Former Wife regarding Former Husband’s failure to pay 


temporary support; correspond with opposing regarding said nonpayment; draft, revise, 


and serve motion for contempt for continued failure to pay; schedule a hearing on Former 


Wife’s motion; prepare a proposed order regarding Former Husband’s contempt and 


provide same to Former Husband; and send correspondence with the proposed order, 


Schedule A, and income withholding order to the Court. Thus, Former Wife incurred 


$1,952.50 as a result of Former Husband’s unilateral decision to reduce his court-order 


temporary support obligation. 


 Accordingly, in awarding attorney’s fees and costs to Former Wife, this Court 


should consider Former Husband’s misconduct during this case, which caused Sessums 


Law Group, P.A. to spend a minimum of an additional 52.6 hours on this matter.  This 


Court should award Former Wife one-hundred percent (100%) contribution toward these 


attorney’s fees and costs, which total $9,345.00.   


                                                
6 Mr. Sessums: 1.5 hour; Ms. Sills: 9.5 hours; Mr. Gaa: 1.1 hours.  
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IV. Former Wife is Entitled to Contribution Toward Her Appellate Fees and 
 Costs. 
 


Former Wife seeks an award of appellate attorney’s fees and costs pursuant to 


Section 61.16, Florida Statutes. “The trial court shall have continuing jurisdiction to make 


temporary attorney’s fees and costs awards reasonably necessary to prosecute or defend 


an appeal on the same basis and criteria as though the matter were pending before it at 


the trial level.” § 61.16(1), Fla. Stat. Section 61.16, Florida Statutes also provides, “[i]n 


determining whether to make attorney’s fees and costs awards at the appellate level, the 


court shall primarily consider the relative financial resources of the parties, unless an 


appellate party’s cause is deemed to be frivolous.”  Given the disparity in the parties’ 


financial resources, Former Wife seeks a contribution toward her appellate attorney’s 


fees, costs and suit monies. See Donsky-Levine v. Levine, 658 So. 2d 1023 (Fla. 4th DCA 


1995) (“[O]ne-hundred percent should be granted [instead of sixty-five percent of fees] 


given that there is great disparity in post-division assets or income.”); Driscoll v. Driscoll, 


763 So. 2d 1189 (Fla. 4th DCA 2000) (finding same). See also Rados v. Rados, 791 So. 


2d 1130, 1131 (Fla. 2d DCA 2001); Rosen v. Rosen, 696 So.2d 697 (Fla. 1997).  The 


same criteria for awarding trial attorney’s fees and costs apply to awarding appellate 


attorney’s fees and costs.  Thus, for the reasons stated herein, Former Wife seeks a one-


hundred percent (100%) contribution toward her appellate attorney’s fees and costs that 


total $27,652.05.   


V. Former Wife’s Attorney’s Fees and Costs are Reasonable and Necessary. 


 For the reasons set forth above, Former Wife seeks one hundred percent (100%) 


contribution toward her reasonable and necessary attorney’s fees and costs.  All of the 


attorney’s fees and costs that Former Wife has incurred throughout these proceedings 
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have been reasonable and necessary.  In addition to preparing this memorandum in 


support of an award of attorney’s fees and costs, Former Wife filed an Affidavit of 


Attorney’s Fees and Costs detailing all of the time spent by each member of Sessums 


Law Group, P.A., and detailing every cost expended on Former Wife’s case throughout 


the entirety of the proceedings to date.   


 Mark A. Sessums, Esquire, is the shareholder of Sessums Law Group, P.A.  Mr. 


Sessums has been practicing law in Florida for twenty-seven (27) years and is double 


Board Certified in Marital and Family Law and Civil Trial Law.  Mr. Sessums is a Fellow 


of the American Academy of Matrimonial Lawyers, Florida Chapter.  Mr. Sessums has 


substantial experience representing clients in marital and family law matters throughout 


the Central Florida area.  Mr. Sessums’ billable rate of $400.00 per hour is reasonable, 


and this Circuit has found Mr. Sessums’ rate to be reasonable on numerous occasions.  


Mr. Sessums billed a total of 120.8 hours of time on trial court proceedings and 11.2 hours 


of time on appellate court proceedings in this matter, at a total expense of $56,900.00.  


Mr. Sessums’ paralegal, Suzanne Sills, has been a paralegal for twenty-two (22) 


years in the State of Florida, and has substantial education, training, and work 


experience.  Ms. Sills has worked for Mr. Sessums since April, 2006, and has been a 


Registered Paralegal with the Florida Bar since March 3, 2011.  Ms. Sills worked for Mr. 


Ruster, Former Husband’s trial counsel, as a paralegal for 5 years prior to April, 2006.  


Ms. Sills has a Bachelor’s Degree from Florida Southern College and has worked toward 


her Master’s Degree at the University of South Florida. Ms. Sills works full time on 


specifically delegated substantive legal work and does not perform clerical tasks on a 


regular basis. The standard procedure at Sessums Law Group, P.A. is that clerical duties 
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are performed by assistants and that any time spent performing clerical tasks by a 


paralegal is not billed to the client and is tracked as unbilled “firm” time.  Ms. Sills’ billable 


rate of $125.00 - $150.00 per hour has been approved by this Court as reasonable on 


numerous occasions.  Ms. Sills billed a total of 261.7 hours of work at the trial level and 


15.2 hours of work at the appellate level in this matter, at a total expense of $48,802.50. 


Mr. Sessums’ associate, Lauren E. Jensen, Esquire, has been licensed to practice 


law in the State of Florida since 2013.  Ms. Jensen has a Bachelor’s Degree from the 


University of Kentucky and a Juris Doctor from the University of Florida. Ms. Jensen 


graduated in the top 6% of her class at the University of Florida, and achieved 


membership in the University of Florida Order of the Coif.  Ms. Jensen is a graduate of 


the American Academy of Matrimonial Lawyers Associate Institute; attends the Florida 


Bar Certification Review course every year, and has substantial education, training, and 


work experience in Florida marital and family law.  Prior to joining Sessums Law Group 


in 2013, Ms. Jensen worked in the University of Florida Virgil Hawkins Civil Clinic for three 


(3) semesters practicing juvenile and family law under the supervision of members of the 


Florida Bar.  Ms. Jensen is also a Florida Supreme Court Certified Family Law Mediator.  


Ms. Jensen performs substantive legal work full-time for Sessums Law Group, P.A., and 


does not perform clerical tasks.  Ms. Jensen’s billable rate of $225.00 per hour has been 


approved by this Court as reasonable on numerous occasions.  Ms. Jensen billed a total 


of 130.5 hours of work at the trial level and 43.1 hours at the appellate level on this matter, 


at a total expense of $40,077.50. 


Mr. Sessums’ law clerk, Brittany M. Pinson, has been working for Sessums Law 


Group. P.A. on Florida marital and family law matters since 2012.  Ms. Pinson is admitted 
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to practice law as a lawyer in Massachusetts; however, due to accreditation issues, Ms. 


Pinson was ineligible to take the Florida Bar Exam unless she attended and graduated 


from an accredited law school.  Ms. Pinson received her Juris Doctor from Florida State 


University, graduating magna cum laude, in May 2016, and is currently awaiting her 


results from the July 2016 Florida Bar Exam.  Ms. Pinson received six (6) Book Awards 


from Florida State’s College of Law, including awards for two (2) Legal Writing & Research 


courses, as well as for her upper level writing requirement which involved a family law 


issue.  Ms. Pinson has drafted and edited several successful appellate briefs filed with 


the Second District Court of Appeal.  Moreover, Ms. Pinson also drafted and edited an 


appellate brief filed with the Florida Supreme Court.  Ms. Pinson billed a total of 24.3 


hours of work at the trial level and 29.9 hours at the appellate level on this matter, at a 


total expense of $6,775.00. 


Former Wife’s counsel and other professionals employed by Sessums Law Group, 


P.A., performed a multitude of productive, reasonable, and necessary tasks in order to 


effectively represent Former Wife throughout this action.  Specifically, and without 


limitation, Former Wife’s counsel expended time at both the trial and appellate levels.  


Some of the more substantial aspects of this representation are set forth below, although 


all time entries for Former Wife will be provided to the Court. 


A. Former Wife’s Trial Attorney’s Fees and Costs are Reasonable and 
 Necessary. 
 
 Sessums Law Group, P.A. began representing Former Wife in this matter on 


January 24, 2014.  As indicated by the Affidavit of Attorney’s Fees and Costs, the total 


time expended at the trial court level for all timekeepers is 523.3 hours, for a total of 


$116,266.25.  The trial work comprising this total breaks down as follows: 
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 Initial Conference & Initial Pleadings: Sessums Law Group P.A. expended a 


total of 18.9 hours of attorney and paralegal time in responding to Former Husband’s 


initial pleadings, including an emergency motion; preparing Former Wife’s responsive 


pleadings, including a Counter-Petition; and performing all tasks required to adequately 


respond to Former Husband’s allegations while requesting appropriate relief for Former 


Wife from this Court by filing a Motion for Temporary Relief.7  Former Wife obtained a 


favorable outcome as evidenced by the Temporary Order dated September 19, 2014.  


The total expense related to the initial conference and initial pleadings was $3,050.00. 


 Settlement Negotiations: In addition to attending mediation twice for which the 


time is detailed below, Former Wife engaged in settlement negotiations with Former 


Husband.  Sessums Law Group, P.A. expended a total of 4.1 hours relating to settlement 


negotiations, for a total expense of $1,260.00.8 


 Communications to Avoid Litigation: In addition to attempting to settle the case, 


Former Wife’s counsel continuously attempted to narrow the issues that needed to be 


litigated.  This practice reduced both parties’ attorney’s fees while this case was pending.  


Sessums Law Group, P.A. expended 16.5 hours communicating with opposing counsel 


on issues within the case in an effort to avoid litigating same, for a total expense of 


$3,797.50.9 


 Client Communications: Former Wife’s counsel timely advised Wife of case 


developments; documents received; of production and other input needed; and generally 


                                                
7 Mr. Sessums: 2.5 hours; Ms. Sills: 13.2 hours; Ms. Jensen: 3.2 hours.  
8 Mr. Sessums: 1.7 hours; Ms. Sills .6 hours; Ms. Jensen: 1.8 hours. 
9 Mr. Sessums: 6.3 hours; Ms. Sills: 10.1 hours; Ms. Messenger: .1 hours. 
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kept Wife informed throughout this case.  Sessums Law Group, P.A. expended a total of 


15.9 hours communicating with Former Wife, for a total expense of $3,197.50.10 


 Depositions: The parties’ depositions were taken in this matter on temporary 


issues on March 20, 2014, and lasted 4.5 hours.  The parties’ depositions were taken 


again, in addition to other witnesses, on September 4, 2015, all of which lasted 6.0 hours. 


Additionally, Sessums Law Group, P.A. expended 7.8 hours coordinating, noticing, and 


preparing for the respective depositions.  Sessums Law Group, P.A. expended a total of 


18.3 hours related to depositions, for a total expense of $5,495.00.11 


 Temporary Relief Hearings: A number of temporary hearings were held in this 


matter, all of which required coordination, noticing, preparation for and representation at 


same:  


o The first temporary relief hearing started on February 14, 2014, and continued 


to March 31, 2014, requiring a total of 7.8 hours, for a total expense of 


$1,882.50.12 


o The next temporary relief hearing occurred on August 5, 2014, after which a 


proposed order was requested by the Court.  Former Husband submitted same, 


but Former Wife had to redraft it to conform to the Court’s instructions.  The 


time related to this hearing was 19.4 hours, for a total expense of $4,202.50.13 


o Another temporary relief hearing occurred on August 18, 2014, requiring 6.3 


hours, for a total expense of $1,255.00.14 


                                                
10 Mr. Sessums: 4.1 hours; Ms. Sills: 11.1 hours; Ms. Jensen: .7 hours. 
11 Mr. Sessums: 10.9 hours; Ms. Sills: 5.3 hours; Ms. Jensen: 2.1 hours.  
12 Mr. Sessums: 3.3 hours; Ms. Sills: 4.5 hours. 
13 Mr. Sessums: 5.3 hours; Ms. Jensen: 3.3 hours; Ms. Sills: 9.4 hours; Ms. Pinson: 1.4 hours. 
14 Mr. Sessums: .4 hours; Ms. Jensen: 3.9 hours; Ms. Sills: 1.3 hours; Ms. Pinson: .5 hours; Mr. Gaa: .2 hours. 
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o The last temporary relief hearing occurred on March 11, 2015, after which a 


proposed order was requested by the Court, requiring 19.7 hours, for a total 


expense of $3,871.50.15 


 Mediations: Two (2) mediations were held in this matter.  The first mediation was 


held on August 12, 2014, and lasted 4.5 hours. The second mediation was held on 


September 21, 2015, and lasted 3.0 hours.  Sessums Law Group, P.A. spent an additional 


3.0 hours objecting to Former Husband’s first attempted notice of mediation; finding a 


mediator that was suitable to both parties; and scheduling and preparing for two (2) 


mediations.  Sessums Law Group, P.A. expended a total of 10.5 hours relating to 


mediations, for a total expense of $3,725.00.16 


 Discovery: Over the twenty (20) months this case was pending prior to the three 


(3) day final hearing, the parties engaged in extensive discovery in addition to taking 


various depositions.  Sessums Law Group, P.A. expended a total of 73.4 hours relating 


to the parties’ discovery, for a total expense of $10,945.00.17  Specifically, the discovery 


requests in this matter break down as follows: 


o Requests Made: Former Husband served nine (9) discovery requests on 


Former Wife to which Former Wife was required to respond; Former Wife 


prepared and served five (5) discovery requests on Former Husband. 


o Requests for Copies: Former Husband served four (4) requests for copies on 


Former Wife; Former Wife served two (2) requests for copies on Former 


Husband. 


                                                
15 Mr. Sessums: 5.6 hours; Ms. Sills: 13.2 hours; Ms. Jensen: .5 hours; Mr. Gaa: .4 hours.  
16 Mr. Sessums: 8.7 hours; Ms. Sills: 1.6 hours; Ms. Jensen: .1 hours; Mr. Gaa: .1 hours.  
17 Mr. Sessums: 5.4 hours; Ms. Sills: 66.1 hours; Ms. Jensen: 1.9 hours.  
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o Non-Party Requests: Former Husband served two (2) requests to non-parties; 


Former Wife prepared and served five (5) requests to non-parties. 


o Subpoena Duces Tecum Without Deposition: Former Wife prepared and 


served four (4) subpoenas duces tecum without deposition. 


o Mandatory Disclosure: Former Husband filed two (2) financial affidavits and 


supplemented his mandatory disclosure once; Former Wife prepared and filed 


two (2) financial affidavits. 


 Case Management Conference: This was held on May 20, 2015. Sessums Law 


Group, P.A. expended a total of 6.0 hours on preparation, attendance, and representation 


relating to the Case Management Conference.18 The total expense related to this case 


management conference was $1,250.00. 


 Compliance with a Rule or Court Order: Numerous tasks were required to be 


completed or facilitated by Former Wife’s counsel pursuant to a court-order or Rule.  


Sessums Law Group, P.A. expended a total of 10.3 hours completing these required 


tasks, for a total expense of $1,837.50.19 


 Final Hearing: The final hearing in this matter lasted from September 29, 2015, 


through October 1, 2015, for a total of 21.0 hours of hearing time.20  Mr. Sessums and 


Ms. Jensen prepared for and attended the final hearing.  The total expense related to 


Former Wife’s representation at the final hearing was $18,787.50.  During the three (3) 


day trial, the trial court received sixty-seven (67) exhibits. The trial involved intricate 


issues of parenting plans, timesharing, equitable distribution, alimony, child support, and 


                                                
18 Mr. Sessums: .8 hours; Ms. Sills: 2.4 hours; Ms. Jensen: 2.8 hours. 
19 Mr. Sessums: 1.8 hour; Ms. Sills: 8.0 hours; Ms. Jensen: .5 hours. 
20 Mr. Sessums: 21.0 hours; Mr. Jensen: 21.0 hours. 
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imputation of income.  Ms. Jensen’s involvement allowed for her to draft the Final 


Judgment submitted and appellate briefs with fluency to the issues and without 


unnecessary time studying the record. 


 Final Hearing Preparation: Former Wife’s representation at the final hearing 


required substantial preparation time due to the number of complex issues and the 


volume of demonstrative evidence.  This included review and preparation of thousands 


of pages of documents, many of which were admitted into evidence; preparing witness 


outlines in preparation for witness testimony; preparing summaries and other 


demonstrative aids for use at trial; client conferences; and other trial preparation tasks.  


Sessums Law Group, P.A. expended a total of 51.2 hours in preparing for the final 


hearing, for a total expense of $12,387.50.21 


 Proposed Final Judgment: After the three (3) day final hearing concluded, this 


Court made a partial oral ruling regarding timesharing, and requested proposed final 


judgments/written closing arguments from both sides on the remaining issues.  Sessums 


Law Group, P.A. expended a total of 44.9 hours in preparing written responses to the 


Court, for a total expense of $10,607.50.  Specifically, the time spent relating to proposed 


Final Judgments in this matter breaks down as follows: 


o A fifty-three (53) page proposed Final Judgment, as well as proposed child 


support guidelines; a schedule A and income withholding order; an equitable 


distribution scheme; and a Family Law Software After-Tax Cost/Benefit of 


Alimony report indicating the tax impact of the alimony awarded in the proposed 


Final Judgment.  Former Wife’s proposed Final Judgment included all required 


                                                
21 Mr. Sessums: 6.0 hours; Ms. Sills: 11.6 hours; Ms. Jensen: 31.3 hours; Mr. Gaa: 2 hours; Ms. Knox: .3 hours. 
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findings of fact for each of the issues tried, including parenting plan, 


timesharing, equitable distribution (including identification and valuation of 


each marital asset); alimony; child support; and attorney’s fees and costs.  


Additionally, Former Wife’s proposed final judgment included all relevant 


conclusions of law and legal citations required to support Former Wife’s 


position following trial.  Sessums Law Group, P.A. expended a total of 33.0 


hours in preparing this submission, for a total expense of $7,632.50.22 


o Two (2) memoranda of law addressing the Court’s oral pronouncements 


regarding timesharing and imputation of income. Former Wife’s counsel 


prepared two (2) memoranda of law regarding the issues on which the trial 


court made oral rulings.  Each involved substantial legal argument and factual 


analysis.  The timesharing memorandum was fourteen (14) pages long, and 


the memorandum on imputation of income was four (4) pages long.  Sessums 


Law Group, P.A. expended a total of 1.8 hours in preparing this memorandum 


on timesharing, for a total expense of $405.00.23 Sessums Law Group, P.A. 


expended a total of 2.4 hours in preparing this memorandum on income 


imputation, for a total expense of $540.00.24  


o A fifty-five (55) page alternative proposed Final Judgment in the event that the 


Court were to determine that it committed an error of law after reviewing Former 


Wife’s memoranda of law.  This alternative proposed Final Judgment was also 


                                                
22 Mr. Sessums: 4.9 hours; Ms. Sills: 6.5 hours; Ms. Jensen: 21.6 hours. 
23 Ms. Jensen: 1.8 hours. Time from other timekeepers also involved review of proposed final judgments, which is 
included within the proposed final judgment time above.  
24 Ms. Jensen: 2.4 hours. Time from other timekeepers also involved review of proposed final judgments, which is 
included within the proposed final judgment time above. 
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accompanied by corresponding proposed child support guidelines; a schedule 


A and income withholding order; an equitable distribution scheme; and a Family 


Law Software After-Tax Cost/Benefit of Alimony report.  Sessums Law Group, 


P.A. expended a total of 6.3 hours in preparing this submission, for a total 


expense of $1,557.50.25 


o Former Husband’s proposed Final Judgment was submitted prior to Former 


Wife’s.  Sessums Law Group, P.A. expended a total of 1.4 hours in reviewing 


Former Husband’s submission, for a total expense of $472.50.26 


 Rehearing & Amended Final Judgment: The Court ultimately entered Former 


Husband’s proposed final judgment verbatim, which required an Amended Final 


Judgment being entered to correct certain errors by Former Husband’s counsel.  Former 


Wife filed a thirty-two (32) page motion for rehearing.  Although the Court entered its 


Amended Final Judgment in response to Former Wife’s Motion for Rehearing, this motion 


was denied by the Court.  Sessums Law Group, P.A. expended a total of 4.4 hours 


relating to the Amended Final Judgment, for a total expense of $1,107.50.27  Sessums 


Law Group, P.A. expended a total of 15.5 hours relating to the motion for rehearing, for a 


total expense of $3,182.50.28 


 Compliance & Facilitation of Final Judgment’s Terms: The Final Judgment 


required the parties to sell real property and execute quit claim deeds among other 


                                                
25 Mr. Sessums: 1.6 hours; Ms. Sills: 1.4 hours; Ms. Jensen: 3.3 hours.  
26 Mr. Sessums: .9 hours; Ms. Jensen: .5 hours.  
27 Mr. Sessums: 1.7 hours; Ms. Jensen: .9 hours; Ms. Sills: 1.8 hours. 
28 Mr. Sessums: 1.6 hours; Ms. Sills: 4.1 hours; Ms. Jensen: 9.8 hours. 
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executory tasks. Sessums Law Group, P.A. expended a total of 12.2 hours facilitating 


and ensuring compliance with the Final Judgment, for a total expense of $2,035.00.29 


 The remainder of Former Wife’s attorney’s fees, costs, and suit monies were 


incurred in conducting additional necessary communication between the firm and the 


client; communicating between the firm and opposing counsel to resolve disputed issues; 


preparing required documentation; filing and serving necessary documents; and 


conducting other reasonable and necessary tasks as detailed in the Affidavit of Attorney’s 


Fees and Costs filed under separate cover.  For the reasons stated herein, all of Former 


Wife’s trial attorney’s fees and costs were reasonable and necessary to provide adequate 


representation.  Accordingly, Former Wife seeks a one-hundred percent (100%) 


contribution toward her trial attorney’s fees and costs that total $147,614.50. 


 


B. Former Wife’s Appellate Attorney’s Fees and Costs are Reasonable and 
 Necessary. 
 
   The trial transcript was 689 pages, and the initial record on appeal was 3,005 


pages.  The total time expended at the appellate level for all timekeepers is 100.0 hours, 


for a total of $20,187.50. The appellate work in this matter breaks down as follows: 


 Initiation of Appeal: Former Wife filed her notice of appeal following entry of the 


Amended Final Judgment.  This process also involved providing directions to the clerk 


and communication with the court reporter who transcribed the final hearing.   Sessums 


Law Group, P.A. expended 2.3 hours relating to the initiation of the appeal, for a total 


expense of $362.50.30 


                                                
29 Mr. Sessums: 1.1 hours; Ms. Sills: 7.8 hours; Ms. Jensen: 3.0 hours; Ms. Knox: 0.3 hours. 
30 Mr. Sessums: .2 hours; Ms. Jensen: .2 hours; Ms. Sills: 1.9 hours. 
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 Initial Brief: Former Wife ultimately submitted a fifty (50) page Initial Brief to the 


Second District Court of Appeal, which alleged seven (7) errors committed by the trial 


court in entering its Final Judgment. The initial brief initially included additional arguments, 


but same were reduced and combined to remain within the page limitations set forth by 


the Florida Rules of Appellate Procedure.  Numerous employees of Sessums Law Group, 


P.A., including a law clerk, an associate attorney, and a partner, expended a total of 57.8 


hours preparing the Initial Brief based on the initial record on appeal.  The total expense 


related to the initial preparation of the Initial Brief was $10,592.50.31 


 Motions to Supplement the Record on Appeal: Prior to completing and filing her 


initial brief, Former Wife had to file motions to supplement the initial record on appeal 


twice. The first motion to supplement was necessitated by Former Husband’s proposed 


Final Judgment having not been included within the record on appeal. This motion was 


granted. Sessums Law Group, P.A. expended 2.5 hours relating to the first motion to 


supplement. Former Wife’s second motion to supplement was necessitated by the clerk 


not including the trial transcript in the record on appeal. This motion was also granted. 


Sessums Law Group, P.A. expended 3.0 hours relating to the second motion to 


supplement.  The total expense related to the two (2) motions to supplement the record 


on appeal was $1,075.00.32 


 Motion for Extension of Time: Since the original record on appeal was not 


complete, Former Wife had to file a motion for extension of time to file her Initial Brief.  


Sessums Law Group, P.A. expended a total of 1.8 hours relating to that motion, for a total 


                                                
31 Mr. Sessums: 3.3 hours; Ms. Jensen: 24.6 hours; Ms. Pinson: 29.9 hours.  
32 Ms. Jensen: 1.5 hours; Mr. Sessums: .7 hours; Ms. Sills: 2.9 hours; Ms. Knox: .4 hours.  







APPENDIX A 


27 
 


of $252.50.33  This time included communicating with opposing counsel regarding the 


request for extension of time as required by the Rules of Appellate Procedure. 


 Initial Brief: Once the record on appeal was complete, the Initial Brief was further 


revised. Sessums Law Group, P.A. expended 16.1 hours finalizing the Initial Brief. It took 


substantial time to draft and revise this brief given the complexity of the legal arguments 


made; the numerous factual findings required by each legal issue raised on appeal; and 


the fifty (50) page limit set forth in the Florida Rules of Appellate Procedure.  The total 


expense related to finalizing the Initial Brief was $4,155.00.34 


 Answer Brief: Former Husband filed a thirty-one (31) page Answer Brief. 


Sessums Law Group, P.A. expended 1.0 hour reviewing that Brief.  The total expense 


related to reviewing the Answer Brief was $312.50.35 


 Reply Brief: In response to Former Husband’s Answer Brief, Former Wife filed a 


sixteen (16) page Reply Brief. Sessums Law Group, P.A. expended 6.7 hours preparing 


this Reply Brief.  The total expense related to preparation of the Reply Brief was 


$1,810.00.36 


 For the reasons stated herein, all of Former Wife’s appellate attorney’s fees and 


costs were reasonable and necessary to provide adequate representation.  Accordingly, 


Former Wife seeks a one-hundred percent (100%) contribution toward her appellate 


attorney’s fees and costs that total $27,652.05. 


C. Former Wife is Entitled to Recover the Attorney’s Fees Incurred in Seeking 
 to Recover Such Fees & Costs. 
 


                                                
33 Mr. Sessums: .1 hours; Ms. Sills: 1.7 hours. 
34 Mr. Sessums: 3.6 hours; Ms. Jensen: 11.2 hours; Ms. Sills: 1.3 hours.  
35 Mr. Sessums: .5 hours; Ms. Jensen: .5 hours.  
36 Mr. Sessums: 1.9 hours; Ms. Jensen: 4.4 hours; Ms. Sills: .4 hours. 
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 The Florida Supreme Court has stated that Section 61.16 serves the “significant 


purpose” of assuring that the needy party “is not limited in the type of representation he 


or she would receive because that party’s financial position is so inferior to that of the 


other party.” Rosen v. Rosen, 696 So. 2d 697, 699 (Fla. 1997).  Further, the Second 


District Court of Appeal has acknowledged that “[p]reventing a needy party from 


recovering fees for litigating the amount of fees that the ‘monied party’ is required to pay 


may undermine the purpose of section 61.16.” Baker v. Baker, 35 So. 3d 76, 78 (Fla. 2d 


DCA 2010).   


 While the Second District reversed an award of attorney’s fees for the time spent 


litigating the amount of fees in a post-dissolution proceeding to enforce a settlement 


agreement, see Wight v. Wight, 880 So. 2d 692 (Fla. 2d DCA 2004), the Second District 


authorized an appellate attorney’s fees award in an appeal concerning the amount of 


temporary attorney’s fees. Baker, 35 So. 3d at 78-79.  The Second District has not 


decided the issue of recovering fees for time spent litigating fees in a case with the same 


procedural posture as the instant case.  However, the Fourth District Court of Appeal 


specifically disagreed with Wight and noted that “no ban on fees for litigating fees, as a 


matter of law, is contained in either the statute or Rosen.” Schneider v. Schneider, 32 So. 


3d 151, 158 (Fla. 4th DCA 2010).”  Palma, the case relied on in Wight, “simply does not 


apply to section 61.16 fee awards.” Id.  Thus, the trial court must decide whether an 


attorney’s fee award for time spent litigating fees is appropriate in each case. See id. 


(“[T]he trial court has wide discretion in the award of reasonable and necessary fees. 


Should the court conclude that the fees incurred were unnecessary or that the positions 


taken were frivolous, then the court can adjust the amounts accordingly.”).  
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 Florida Supreme Court Justice Kogan noted that “fees may be awarded for 


litigating the entitlement to the fees” and correctly observed that same is “inextricable” 


from the fees incurred litigating the amount of those fees. State Farm Fire & Cas. Co. v. 


Palma, 629 So. 2d 830, 834 (Fla. 1993) (Kogan, J., dissenting).  On this note, the Fourth 


District has stated: 


The assessment of fees in a marital dissolution action is part of the court's 
duty to effect an equitable division of the parties' assets and income. The 
need and ability to pay requirement is tantamount to a finding of entitlement 
of one spouse to have the other spouse pay all or a portion of the spouse's 
fees. To determine that need and ability, however, the amount of those fees 
must also be considered. Therefore, the court in its discretion may assess 
fees for litigating both factors, as they are part and parcel of the equitable 
proceedings. 
 


Schneider, 32 So. 3d at 157.  
 


 The work in this matter relating to Former Wife’s request for fees pursuant to 


section 61.16, Florida Statutes, breaks down as follows: 


 Trial level: Sessums Law Group, P.A. has expended 75.7 hours, for a total of 


$15,155.00, relating to attorney’s fees incurred in pursuing an award of attorney’s fees 


and costs in the trial court action.37  This time includes taking Former Husband’s 


deposition; preparing for and attending a four (4) hour hearing on Former Wife’s motion 


for such fees and costs; and preparing this memorandum that categorizes all fees 


incurred in this case to date.  This effort, like this memorandum, includes requests for 


both trial and appellate attorney’s fees and costs. 


                                                
37 Mr. Sessums: 13.4 hours; Ms. Sills: 26.3 hours; Ms. Jensen: 13.5 hours; Ms. Pinson: 22.5 hours. 
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 Appellate level: Sessums Law Group, P.A. expended 3.3 hours, for a total of 


$662.50, relating to attorney’s fees and costs incurred exclusively by pursuing an award 


of attorney’s fees and costs in the appellate action. 38 


 Former Wife seeks an award of a one-hundred percent (100%) contribution toward 


both her trial and appellate attorney’s fees and costs incurred in pursuing such fees, which 


totals $15,817.50.  All attorney’s fees and costs incurred were necessary to pursue 


Former Wife’s request for such an award. 


Conclusion 


 For the foregoing reasons, Former Wife seeks an award of a one-hundred percent 


(100%) contribution toward both her trial and appellate attorney’s fees and costs totaling 


$150,602.01, less the $5,000 paid by Former Husband to date.  Former Wife respectfully 


requests that this Court make such an award of attorney’s fees and costs. 


CERTIFICATE OF SERVICE 


 I HEREBY CERTIFY that a true and correct copy of the foregoing was provided 


via electronic mail to Gregory Ruster, Esquire, at: karen@gregruster.com; and whose 


address is: 625 Commerce Drive, Suite 201, Lakeland, FL  33813; on this ____ day of 


August, 2016. 


       SESSUMS LAW GROUP, P.A. 
 
             
       ________________________________ 
       MARK A. SESSUMS, ESQUIRE 
       Florida Bar No. 818534 
       2212 South Florida Avenue 
       Lakeland, FL  33803 
       Phone:  (863) 646-8181 
       Fax:  (863) 646-2216 
       msessums@sessumspa.com 
       ssills@sessumspa.com 
       Attorney for Wife 
                                                
38 Mr. Sessums: .4 hours; Ms. Jensen .9 hours; Ms. Sills: 2.0 hours. 
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IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT 
IN AND FOR POLK COUNTY, FLORIDA 


 
IN RE: THE MARRIAGE OF 
 
CARLOS M. ROMERO, 
    Former Husband,                    Case No.: 2015DR-3488 
                                  Section:  09 
and 
 
SAMILY HENRIQUEZ-ROMERO, 
    Former Wife, 
                   / 
 


FORMER HUSBAND’S RESPONSE AND MEMORANDUM IN OPPOSITION TO 
FORMER WIFE’S DEMAND FOR 100% PAYMENT BY FORMER HUSBAND OF HER 


ATTORNEY’S FEES AND COSTS IN THIS MATTER 
 


Former Husband, CARLOS M. ROMERO, by and through the undersigned 


attorney, hereby files this response and memorandum in opposition to Former Wife’s, 


SAMILY ROMERO, Demand for 100% payment by Former Husband of her Attorney’s 


Fees and Costs in this matter, and states in support, as follows: 


General Factual Background 


The parties hereto had a moderate term marriage.  The parties were married on 


December 27, 2001, and separated thirteen (13) years later in September 2014.  Former 


Husband is an internal medicine primary care physician who worked tirelessly during the 


marriage to support Former Wife and their two (2) minor children.  At the time of this 


dissolution action, Former Husband owned and operated a medical practice, Internal 


Medicine Specialists Medical Group, Inc. (“IMSMG”), that had two (2) independent 


locations.  Former Wife has a bachelor’s degree in business administration and has 


completed some post-graduate schooling in marketing.  While Former Wife worked during 


the marriage as an office manager, Former Wife refused to obtain employment at all 
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during the underlying litigation and refused to acknowledge the large debts the parties’ 


high lifestyle had caused.   


This litigation was largely about the inability of Former Husband to fund the 


outrageous lifestyle Former Wife sought to continue unabated.  It was also about Former 


Wife’s outrageous claim for professional goodwill when no such right existed factually or 


under Florida law.  Due to Former Wife’s outrageous claims, Former Wife has incurred 


extremely large and unnecessary and unreasonable fees and costs.  Former Wife again 


refuses to accept any responsibility for her actions and blindly seeks 100% of her fees 


and costs (thereby ignoring the fact that Former Wife’s fees and costs were largely 


unreasonably and unnecessarily incurred). 


Despite Former Wife’s refusal to support herself, Former Husband voluntarily 


temporarily paid 100% of Former Wife’s expenses and many of the minor children’s 


expenses, along with child support, without the need for a temporary order.  Former Wife 


never was required to have any temporary hearing on support and the parties agreed on 


temporary support issues.  Former Husband never stopped financially supporting Former 


Wife, despite the lack of a court order requiring him to do so.  By voluntarily paying all of 


Wife’s expenses in addition to cash child support, Former Husband suffered a net cash 


flow deficit, thereby incurring more debt, while Former Wife continued to maintain a net 


positive temporary cash flow.  See Summary of Income, Expenses, and Support paid 


through May 2016, attached hereto as Exhibit “A.” 


On top of this negative cash flow, Former Husband also paid voluntarily and by 


Court Order a total of $130,517.91 toward Former Wife’s attorney’s fees, costs, and 


expert fees. Former Wife now seeks an additional $213,000.00 toward her attorney’s 


fees, costs, and suit monies. Notably, Former Wife never pled in her petition or otherwise 
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for any contribution toward her expert suit monies and has no right to recover same as 


the Final Judgment doesn’t order any right to expert suit monies.  


Specifically, Former Husband has made the following contributions toward Former 


Wife’s litigation expenses: 


01/07/15 Regions (IMS Operating 
Account) 


Robert Valentine $7,500.00 


06/16/15 Regions (ROMHCA Operating 
Acct) 


Robert Valentine PA $5,000.00 


01/26/16 BOA Ckg #8423 (Jt) Frost Van De Boom $30,000.00 


02/04/16 BOA Ckg #8423 (Jt) Robert L. Valentine $2,893.25 


02/05/16 BOA Ckg #8423 (Jt) Robert Cheatham CPA $2,500.00 


02/05/16 BOA Ckg #8423 (Jt) Thomas Gillam, CPA $4,000.00 


02/19/16 Regions LOC #1037 (H) Frost Van De Boom $10,000.00 


04/22/16 Regions (IMS Operating 
Account) 


Counseling & Rehabilitation 
Assoc. 


$1,100.00 


06/17/16 Regions (IMS Operating 
Account) 


SLG to FVB $30,000.00 


07/15/16 Regions (IMS Operating 
Account) 


Frost Van De Boom $13,900.00 


08/29/16 Northwestern Mutual IRA Frost Van De Boom $23,624.66 


Total Contribution $130,517.91 


 


Initially, the parties were in relative parity as it relates to fees, costs and suit 


monies.  Former Wife’s former counsel, Robert Valentine, received $12,500.00 of 


attorney’s fees.  Mr. Valentine represented Former Wife during the informal work out 


efforts pre-filing through December 15, 2015, when this Court entered its Order Regarding 


Distribution of IRS Check and Substitution of Counsel.  Pursuant to Mr. Valentine’s fee 


records, through December 16, 2015 (Mr. Valentine’s last fee entry), Mr. Valentine billed 


Former Wife $15,915.00 in attorney’s fees.  From December 10, 2015 (the date of Former 


Wife’s initial consult with her current counsel) through December 16, 2015, Former Wife’s 


current counsel, Frost Van den Boom, billed $7,145.00.  Thus, through December 16, 
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2015, Former Wife had incurred attorney’s fees totaling $23,060.00.  Through December 


16, 2015, the undersigned law firm billed a total of $24,582.50.  However, Former 


Husband’s initial fees, costs and suit monies required more appraisal and expert CPA 


fees as Former Husband’s expert, Monica Ospina, CPA, valued all of the businesses after 


appraisal and conducted alimony and child support evaluations.  Former Wife did none 


of this investigation initially.  However, it quickly became apparent that Former Wife was 


demanding $1,000,000.00 towards alleged goodwill and outrageous permanent alimony 


sums.  This litigation ensued.    


On January 7, and January 13, 2016, this Court held a hearing on Former Wife’s 


request for temporary attorney’s fees and costs.  At that hearing, Mr. Frost presented the 


Court with a litigation budget through trial, which he deemed “fair.”  This Court received 


Mr. Frost’s litigation budget into evidence over the undersigned’s objection as Wife’s 


Exhibit 6.  This Court ultimately relied upon the litigation budget in awarding temporary 


attorney’s fees of $83,900.00 to Former Wife.  The litigation budget upon which this Court 


relied in awarding temporary attorney’s fees and costs to Former Wife is attached hereto 


as Exhibit “B.” 


On pages 63 through 65 of the hearing transcript from the January 7, 2016, 


hearing, Mr. Frost testified in detail regarding what would be a “fair” litigation budget for 


Former Wife to litigate this case.  The relevant portions of the January 7, 2016, hearing 


transcript are attached hereto as Exhibit “C.”  On January 19, 2016, this Court entered 


its Order Regarding Temporary Fees, Costs, and Suit Monies (“Temporary 


Order”).  Therein, this Court found that “based on the litigious nature of this case 


to date and the corporate entities involved, the Court finds that eighty-three 


thousand, nine hundred dollars ($83,900.00) is reasonable for Wife’ interim 
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attorney’s fees beginning with the date upon which Wife’s representation by the 


law firm of Frost Van den Boom, P.A. commenced. (See Attachment Wife’s Exhibit 


6).”  Mr. Frost’s proposed litigation budget anticipated total attorney’s fees of 


$87,040.00, exclusive of costs and expert fees.  Thus, the trial court awarded Former 


Wife and Mr. Frost 96% of Mr. Frost’s total prospective litigation budget. Notably, Mr. 


Frost’s litigation budget included representation through trial, as well as post-trial 


memorandum and preparation of a final judgment, and attendance at a final fee 


hearing.  Thus, Mr. Frost’s litigation budget covered all representation through completion 


of this matter.    


Mr. Frost’s litigation budget anticipated his former associate, Krista Mahalak, Esq. 


would serve as second chair counsel. However, approximately one month into 


representation, Ms. Mahalak left Frost Van den Boom, and Saray Noda, Esq. took over 


as second chair.  The trial court found Ms. Mahalak’s billable rate of $350.00 per hour to 


be reasonable when awarding temporary fees.  Ms. Noda’s billable rate is the lesser sum 


of $250.00 per hour.  Mr. Frost’s litigation budget also anticipated only a 2-day final 


hearing, rather than the 3-day final hearing that ultimately occurred.  Adjusting Mr. Frost’s 


litigation budget downward to account for Ms. Noda’s lower billable rate and adding an 


additional day to the final hearing, Mr. Frost’s estimated reasonable and necessary 


attorney’s fees, exclusive of costs and expert fees, total $83,240.00.  Thus, according to 


Mr. Frost’s own testimony and fee budget, Mr. Frost should have been able to complete 


his representation of Former Wife for $83,240.00 in attorney’s fees, or $660.00 less than 


he received as a temporary fee award.  However, Mr. Frost actually incurred trial level 


attorney’s fees of $226,861.00.  A summary of Mr. Frost’s proposed budget; adjusted 


proposed budget; and actual fees expended, is attached hereto as Exhibit “D.”  Thus, in 
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attorney’s fees alone excluding costs and expert fees, Mr. Frost incurred 272% of his 


estimated “reasonable and fair” litigation budget.  The precise nature of this 


unreasonable over-expenditure is detailed herein. This occurred despite that at the 


temporary fee hearing Mr. Frost was aware that this case would involve issues of 


business valuation; alimony; timesharing; and significant discovery. 


Mr. Frost seeks an additional $236,939.70 in attorney’s fees and costs (which 


figure also includes suit monies, for which Former Wife has not pled).  For the reasons 


set forth herein, this request is unreasonable and should be denied. 


Legal Argument 


I. FORMER HUSBAND INCURRED SUBSTANTIAL FEES DEFENDING AGAINST 
FORMER WIFE’S UNREASONABLE POSITIONS. 
 
A. Former Wife’s position on the valuation of Former Husband’s medical 


practice was unreasonable and unnecessarily increased the parties’ 
fees and costs.  


 
Once Frost Van den Boom commenced representation of Former Wife, Former 


Husband incurred substantial attorney’s fees that could have been avoided were it not for 


Former Wife’s unreasonable positions on the key issue of business valuation.  As detailed 


herein, Former Wife took numerous positions that are contrary to Florida law. As a result, 


Former Husband incurred significant legal fees in defending against these meritless 


claims.   


  During the underlying litigation, Former Husband was forced to expend 


considerable time and money litigating the value of IMSMG for equitable distribution 


purposes.  Former Wife’s position on same was unreasonable and contrary to Florida law 


for two (2) reasons.  First, Former Wife took an unreasonable position as to the valuation 


date.  Former Wife’s counsel instructed her valuation expert, Thomas Gillmore CPA, to 
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use June 30, 2016, as the date of valuation rather than the date of filing.  Such an 


instruction was clearly contrary to applicable Florida law.  Former Wife’s expert then had 


to prepare a second report using the “correct valuation date”, thereby requiring Former 


Husband to depose Mr. Gillmore a second time.  During that second deposition it was 


discovered that although Mr. Gillmore’s second report purported to use the date of filing, 


Mr. Gillmore actually used October 2016—six (6) months after filing—for valuation 


purposes.  This date was also improper since it clearly included Former Husband’s post-


filing efforts.  The second deposition cost Former Husband $3,082.50 between 


preparation, representation, and subsequent analysis of Mr. Gillmore’s flawed 


second report. 


Furthermore, Mr. Gillmore’s second valuation report also included all payments 


made pursuant to the capitation agreements, resulting in a heavily inflated accounts 


receivable figure of $323,555.00.  These capitation payments are not actually 


“receivables” since IMSMG is paid a flat fee regardless of whether the patient is seen 


zero or twelve times in a month.  Subtracting out any capitation payments resulted in an 


actual accounts receivable figure of $57,361.00.  Former Wife refused to acknowledge 


this error, likely because using her inflated value would have resulted in Former Wife 


receiving a higher equalizing payment.  This Court ultimately found that Mr. Gillmore’s 


analysis was “flawed” and “illogical.” (Final Judgment Paras. 33-34; 36.) 


Despite Mr. Gillmore admitting that facts supported the existence of a personal 


goodwill component in IMSMG, Mr. Gillmore refused to assign any value to the personal 


goodwill.  As a result, Mr. Gillmore’s valuation of IMSMG was meritless as it was contrary 


to established Florida law.  Former Wife simply used her “hired gun” to manipulate the 


value of IMSMG in a way that benefited Former Wife.  The litigation associated with 







APPENDIX B 


8 
 


properly valuing IMSMG was due solely to Former Wife’s unreasonable valuation 


positions.  Former Wife’s valuation claims had no merit and any attorney’s fees and costs 


incurred in arguing for such relief should be denied.  Former Wife has admitted that her 


argument as to goodwill valuation is contrary to Florida law in her motion for rehearing, 


as she states in her motion for rehearing that: “the current status of business 


valuations involving personal versus enterprise goodwill under Florida law are 


fundamentally unfair and deprived Former Wife of her procedural due process 


rights.”  Never before did Former Wife acknowledge that she was arguing contrary to 


existing law.  This alone should result in the Court denying Former Wife any attorney’s 


fees or costs as it is evidence of bad faith litigation (that Former Wife is attempting to 


further by belatedly but untimely admitting is an attempted argument for an extension of 


existing law). 


This Court ultimately agreed with Former Husband as to the proper value of 


IMSMG by adopting in toto Former Husband’s expert testimony from Monica Ospina. 


(Para. 33.)  Specifically, Ms. Ospina’s testimony regarding the appropriate business 


valuation was accepted because the Court “assigns more credibility to Ms. Ospina’s 


expert opinions than to Mr. Gillmore’s” since the “income and asset (excess earnings) 


approaches used by Mr. Gillmore are flawed.” (Para. 33-34.)  The Court also found that 


“Mr. Gillmore made an illogical assumption that all of the goodwill value for each 


transaction listed in his sources must be enterprise [goodwill].” (Para. 36.) 


Mr. Frost anticipated that he would spend $14,320.00 relative to “discovery 


depositions of expert witnesses (4), review expert reports, work with Wife’s experts on 


valuations.” As adjusted to account for Ms. Noda’s hourly rate, Mr. Frost’s actual estimate 


was $13,120.00.  Mr. Frost incurred a total of $42,260.00 in attorney’s fees related to 
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expert depositions, review of expert reports, work with Wife’s experts on valuations, and 


other legal issues relative to experts, including the meritless issue of personal goodwill 


valuation.  Mr. Frost had to take and defend the depositions of four (4) experts, to-wit: 


Monica Ospina, CPA; Robert Cheatham, CPA; Terry Flanagan, CPA; and Thomas 


Gillmore, CPA.  By comparison, Former Husband’s counsel incurred fees of $25,432.50 


related to the same issues.  At the time of the temporary fee hearing, Mr. Frost was aware 


that he would have to interact with and depose Ms. Ospina, Mr. Cheatham, and Mr. 


Gillmore.  Mr. Frost likely also anticipated the deposition of a real property appraiser, 


although the parties ultimately agreed upon Former Husband’s expert’s real property 


valuations.  Former Husband was required to retain Mr. Flanagan as an additional expert 


to demonstrate that a non-compete was a requirement of the sale of the medical practice 


due solely to  Former Wife’s unreasonable position as to goodwill valuation of Former 


Husband’s business.  Thus, because of Former Wife’s unreasonable positions, Former 


Husband incurred substantial avoidable attorney’s fees and costs.  Former Husband 


should not be required to contribute toward Former Wife’s attorney’s fees that are 


nearly thirty thousand dollars ($30,000.00) in excess of Mr. Frost’s trial budget, 


when the excess fees were generated solely as a direct result of Former Wife’s 


unreasonable positions. 


B. Former Wife’s position on her alimony request was unreasonable and 
unnecessarily increased the parties’ fees and costs.  


 
Throughout the underlying litigation of the dissolution of a thirteen (13) year 


marriage, Former Wife claimed a need for significant sums of permanent alimony.  From 


the time Former Husband opened IMSMG in 2007 until December 2014, Former Wife 


was the bookkeeper and office manager.  Instead of seeking employment elsewhere, 
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Former Wife chose not to work and simply lived off Former Husband’s “support.”  At 


the time of the final hearing, Former Wife was 39 years old and admittedly in good 


health.  In fact, Former Wife routinely attended Gold’s gym for the following activities: a 


two (2) hour spin class four (4) times per week; a one (1) hour yoga class two (2) times 


per week; and lifting weights two (2) hours per week.  Thus, Former Wife spends a total 


of twelve (12) hours at Gold’s gym each week.  Former Wife generally takes the 


children to school, which starts at 8:15 each weekday.  At the time of the final hearing, 


the children were 9 and 8, respectively.  Former Wife volunteered at the children’s school 


an average of one (1) to (2) hours per week.  Based on this schedule, Former Wife 


claimed that she was unable to work.  Compounding Former Wife’s litigious nature, 


Former Wife refused to sell the luxury home of the parties despite the presence of the 


Eaglebrooke home that Former Husband offered to Former Wife.  This Court properly 


found that Former Wife was voluntarily unemployed and imputed full-time annual income 


of $37,669.00 to Former Wife commensurate with her work history, skills, and 


qualifications.  Former Wife was required to vacate the former marital home and move 


into the Eaglebrooke home of the parties such that the former marital home could be sold 


and Former Husband partially relieved of his crushing debt burden.  Former Husband 


was required to file a motion for vocational evaluation; pay for a vocational 


evaluation; and argue the issue of imputation of income, causing Former Husband 


to incur additional fees of $1,440.00, as well as a cost of $1,100.00 for the 


evaluation. 


     Related to Former Wife’s claimed inability to work, Former Wife also claimed that 


she needed permanent alimony.  Incredibly, both Former Wife’s Financial Affidavit and 


her expert’s lifestyle analysis were predicated on Former Wife remaining voluntarily 
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unemployed.  Further, the amount of permanent alimony Wife sought was unreasonable 


and impossible for Former Husband to afford.  Former Wife testified at her deposition 


that she needed $19,000.00 per month in permanent alimony.  Former Wife 


complained about being put on a “fixed budget.” The “fixed budget” Former Wife 


complained of was Former Husband voluntarily paying 100% of the household bills, 


paying Former Wife $3,557.00 every month directly, paying for other expenses such as 


vacations upon request, and 100% of the minor children’s extracurricular expenses—in 


addition to paying for Former Husband’s own more moderate living expenses.  Because 


of Former Husband’s voluntary payments, this Court never entered any temporary 


support order.  Throughout the proceedings, Former Wife actually netted more 


income than Former Husband but has refused to contribute even $1.00 towards her 


own attorney’s fees, costs, suit monies or the parties’ debts.   


This Court ultimately declined to award Former Wife permanent alimony, and 


instead awarded durational alimony for a thirteen (13) year period.  The amount of 


alimony awarded decreases when Former Wife vacated the Former Marital Home and 


relocated into another home the parties owned.  Notably, Former Husband had attempted 


on multiple occasions to settle the issue regarding the Former Marital Home.  Former 


Husband sent letters to Mr. Frost asking whether Former Wife would move into the 


parties’ second home, to which Former Wife responded she “did not want to.” These 


settlement efforts cost Former Husband $310.00.  Former Husband incurred additional 


attorney’s fees of $5,740.00 directly related to Former Wife’s alimony claim and refuting 


same.  


At trial, Former Husband’s expert, Monica Ospina, presented evidence of Former 


Wife’s monthly need for alimony assuming Former Wife relocated and was 
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employed.  This Court agreed with Ms. Ospina in determining the amount of alimony to 


award to Former Wife. (Para. 69.)  Again, Former Husband should not be required to fund 


Former Wife’s pursuit of permanent alimony in this action, which contributed to the 


$30,000.00 expenditure on experts that thereby exceeded Mr. Frost’s original trial 


budget.   


II. FORMER WIFE FAILED TO CONTRIBUTE TOWARD HER OWN FEES 
DESPITE HAVING THE CLEAR ABILITY TO DO SO. 


 
Despite Former Wife not paying for anything for either herself or the parties’ 


children during the pendency of this case, Former Wife has made no payments to 


Frost Van den Boom, P.A.  Former Wife received a check for $23,644.66 in July 2016 


per the agreement contained in this Court’s Order dated August 4, 2016.  Nevertheless, 


Former Wife made no payments to Frost Van den Boom, P.A.  It is unclear how Former 


Wife disposed of this cash.  Further, in the Final Judgment, this Court awarded Former 


Wife $189,566.00 in interest-bearing, cash assets, including retirement accounts, life 


insurance policies, and an equalizing payment.  Former Wife did not use any of these 


funds to contribute toward her own attorney’s fees.  


As a result of Former Wife’s unreasonable positions on virtually every issue, the 


parties both incurred substantial attorney’s fees and costs in this matter.  However, 


Former Wife’s total attorney’s fees and costs dwarf are considerably higher than those 


incurred by Former Husband.  Specifically, exclusive of costs and suit monies, Former 


Wife incurred total trial level attorney’s fees of $226,861.00 in this matter.  Former 


Husband incurred total trial level attorney’s fees of $186,277.00.  Former Wife’s trial 


attorney’s fees are $40,584.00 higher than Former Husband’s trial attorney’s fees 


notwithstanding that Former Husband’s counsel has represented him for eight (8) months 
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more.  Taking into consideration the $24,582.50 Former Husband incurred prior to the 


Order of Substitution of Counsel allowing Mr. Frost to substitute as Former Wife’s 


counsel, Former Wife’s trial fees from December 2015 through March 2017 out-


spent Former Husband’s by $65,166.50, or about a third.  This does not consider 


that both parties’ fees were inflamed by having to litigate unnecessarily over 


permanent alimony and goodwill.   


Former Wife has represented to this Court that Former Husband incurred more 


attorney’s fees and costs than Former Husband.  This is simply false.  Former Husband 


did incur significantly more CPA suit monies than Former Wife, because Former 


Husband’s expert CPA completed a reliable, valid report that valued Former Husband’s 


business appropriately.  Former Wife’s CPA, to the contrary, presented this Court with a 


flawed and illogical report that included inaccurate information and therefore contributed 


to the high level of attorney’s fees.   


Former Wife claims that her total “unpaid attorney’s fees and costs” for the trial 


court matter total $196,092.98; and that her total attorney’s fees and costs for the prior 


appellate matter total $16,140.97.  Former Wife’s Motion requests an additional 


$12,148.00 for Mr. Gillmore and an additional $12,557.75 for Mr. Cheatham.  Thus, 


Former Wife’s ad damnum clause alleges that Former Wife’s outstanding attorney’s fees 


and costs (which actually includes suit monies) total $236,939.70.  Former Wife’s suit 


monies, even if properly requested (which they are not), are not reasonable given the 


work product generated by Former Wife’s expert, Thomas Gillmore.  Further, Mr. Frost’s 


proposed litigation budget estimated that reasonable fees for the work product generated 


by Mr. Cheatham would be $7,500.00 and for the work product generated by Mr. Gillmore 


would be $4,000.00. Former Wife should not receive any additional contribution toward 
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her expert fees as Former Wife does not request suit monies in her petition and this Court 


did not award suit monies in its Final Judgment.     


III. FORMER WIFE’S TRIAL PREPARATION FEES ARE UNREASONABLE AND 
FORMER HUSBAND SHOULD NOT BE REQUIRED TO CONTRIBUTE TO 
SAME. 


 
Mr. Frost budgeted $16,150.00 for trial preparation, witness preparation, 


preparation of exhibits; pretrial memorandum; witness lists, case management and 


pretrial conferences, and other trial preparation matters.  Adjusted downward to reflect 


Ms. Noda’s rate, Mr. Frost’s actual projected trial preparation budget was 


$14,150.00.  Mr. Frost incurred trial preparation attorney’s fees of 


$45,175.00.  Former Husband incurred trial preparation attorney’s fees of 


only $20,357.00.  Thus, in the area of trial preparation, Mr. Frost over-spent his own 


litigation budget by $31,025.00, and over-spent Former Wife by $24,818.00.  Former 


Husband should not be required to contribute toward Former Wife’s unreasonable 


and unnecessary trial preparation fees.   


IV. FORMER WIFE’S POST-JUDGMENT FEES ARE UNREASONABLE AND 
FORMER HUSBAND SHOULD NOT BE REQUIRED TO CONTRIBUTE TO 
SAME. 


 
On March 9, 2017, this Court entered a Final Judgment of Dissolution of Marriage 


in this matter.  On March 14, 2017, Former Wife’s counsel sent this Court a letter 


misrepresenting that the Final Judgment required a hearing within thirty (30) days on the 


issue of contribution toward Former Wife’s attorney’s fees and costs.  On March 17, 2017, 


Former Husband’s counsel had to send a letter to the Court pointing out that Former 


Wife’s counsel had selectively quoted the applicable paragraph in the Final Judgment.  In 


a letter dated March 23, 2017, this Court agreed with Former Husband as to the plain 


language in the Final Judgment. 
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Mr. Frost’s proposed trial budget included $5,970.00 toward post hearing 


memorandum and final judgment review and assistance with execution, and a final fee 


hearing. Adjusted downward to reflect Ms. Noda’s rate, Mr. Frost’s actual projected post-


judgment budget was $5,470.00.  Former Wife actually incurred $9,214.00 in post-


judgment fees related to the final judgment, and the parties have not even had a 


final fee hearing. Former Wife’s counsel did not prepare the Final Judgment; Former 


Husband prepared it at this Court’s direction. Former Wife only had to review and approve 


the judgment.  Rather, Former Wife sent meritless objections to this Court, which this 


Court disregarded, charging Former Wife an additional $4,000.00 beyond Mr. Frost’s own 


fair projected budget.  This Court entered Former Husband’s proposed final judgment, 


written from this Court’s written findings and rulings, verbatim.  Former Husband should 


not be required to finance Former Wife’s counsel’s unreasonable objections to 


Former Husband’s prepared final judgment. 


V. FORMER WIFE’S TRIAL COSTS ARE UNREASONABLE AND FORMER 
HUSBAND SHOULD NOT BE REQUIRED TO CONTRIBUTE TO SAME. 


 
Mr. Frost budgeted $6,000.00 for “transcript cost, court reporter cost, witness fees, 


and other costs of representation.”  Mr. Frost actually incurred $19,352.73 in costs, 


exceeding his own “fair” budget by $13,352.73. Former Husband’s costs in this matter, 


exclusive of expert witness suit monies, totaled $11,013.25.  Former Wife’s costs are 


clearly unreasonable, and Former Husband should not be required to contribute to same.  


Specifically, Mr. Frost charged Former Wife $11,282.64 in Xerox and postage charges 


alone.  Former Wife’s Xerox and postage charges were nearly two (2) times Mr. Frost’s 


entire cost “budget,” and exceeded all costs charged to Former Husband.  


VI. THIS COURT SHOULD NOT AWARD FORMER WIFE ANY CONTRIBUTION 
TOWARD CLERICAL TASKS. 







APPENDIX B 


16 
 


 
“[T]ime … spent on clerical or secretarial activities, e.g., mailing and emailing the 


[pleadings] to the clerk of this court, telephoning the circuit court's judicial assistant to 


schedule a hearing, telephone conferences with the client and opposing counsel, and 


performing “file review” and “file maintenance” … are not properly included in an 


attorney's fee award.” Youngblood v. Youngblood, 91 So. 3d 190, 192 (Fla. 2d DCA 2012) 


(emphasis added).  Not only does Former Wife seek contribution toward time spent on 


clerical and secretarial activities, but she seeks contribution for the time her attorneys 


spent on these activities.  Former Wife’s attorney’s charged Former Wife for a substantial 


amount of time on “telephone conferences with the client,” which are expressly improper 


to include in an attorney’s fee award.  Youngblood at 192. Not only are the phone calls to 


Former Wife not chargeable to Former Husband under Youngblood, but the excessive 


phone calls to Former Wife constitute “hand holding” and are not properly chargeable to 


Former Husband in any event.  Former Wife’s counsel consistently charged Former Wife 


for clerical tasks that are not properly charged in an attorney’s fee award, let alone 


chargeable at $250 - $500 per hour.  For example, the following time entries (many of 


which are block entries) include clerical work that is not properly charged to Former 


Husband in an attorney’s fee award:  


 12/14/2015 – KM – Telephone conference with Mark Sessums, R Valentine, 
and Samily re tax issue 


 12/15/2015 – PARA – 6.5 hour – Organize, update and index inventory 
documents 


 12/16/2015 – PARA = 6.5 hours – Organize, update, and index pleadings, 
notices and discovery documents.  


 12/22/2015 – JWF – 0.4 hours - …telephone conference with client  
 01/04/2016 – KM – 2.6 – Telephone conference with client …  
 01/15/2016 – JWF 0.9 hours - …email from P. Knox re dates for deposition, 


hearings 
 01/18/2016 – KM - .3 hours – Telephone call from client …  
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 01/19/2016 – KM – 1.8 hours - … Telephone conference with client re credit 
card issues …  


 01/25/2016 – JWF – 1.4 hours – Telephone conference with client …  
 02/17/2016 – SN – 0.3 hours – Telephone conference with Samily…  
 2/22/2016 – JWF 0.3 hours – Receipt and review of letter from client trying 


to schedule hearing … 
 2/23/2016 – PARA – 0.1 – telephone conference with S. Romero  
 03/01/2016 – SN – 5.8 - Telephone conference with Samily… 
 03/14/2016 – SN – telephone conference with Samily re new alimony law  
 03/16/2016 – Telephone conference with J Abdoney and M Sessums … 
 03/16/2016 – SN – 2.3 hours – Telephone conference with Samily …  
 3/29/2016 – SN – 1.5 hours – …Telephone conference with client re 


status… 
 04/06/2016 – SN – 0.5 hours – Telephone conference with Samily …  
 04/11/2016 – SN – 2.5 hours –  Telephone conference with Samily … 
 04/12/2016 – SN – 4.00 hours - … Lengthy telephone conference and email 


exchange with Samily… 
 04/14/2016 – SN – 1.5 hours – … Telephone conference with Samily …  
 04/19/2016 – SN - .2 hours – Telephone conference with Samily …  
 04/20/2016 – SN – 0.5 hours – Telephone conference/email exchange with 


Samily… 
 04/21/2016 – SN – 2.00 hours – Telephone conference with Samily… 
 4/25/2016 – JWF - .1 – email from K Stip re trial dates. 
 4/28/2016 – SN – 0.2 hours – Telephone conference with Samily …  
 5/02/2016 – JWF 0.1 – Receipt and review of email from P. Knox re hearing 


date 
 05/04/2016 – SN – 0.5 hours – Telephone conference with Samily …  
 5/8/2016 – JWF – 0.5 hours - …email to judicial assistant  
 05/09/2016 – SN - .2 hours – Telephone conference with Samily  
 05/13/2016 – JWF – 0.4 hours - … Telephone conference with client; emails 


from client… 
 05/17/2016 – SN – 3.5 hours – Telephone conference with Samily… 
 05/18/2016 – SN – 5.00 hours - … Telephone conference with Samily …  
 05/25/2016 – SN – 8.5 hours – Telephone conference with Samily… 
 05/31/2016 – SN – 4.5 hours – Telephone conference with Samily …  
 06/01/2016 – Telephone conference with Samily… 
 06/03/2016 – SN 3.00 hours -… discuss file organization with paralegal 
 06/06/2016 – SN – 4.5 - …Telephone conference with Samily …  
 06/08/2016 – SN – 4.00 hours - … Telephone conference with Samily … 
 06/09/2016 – JWF 0.1 hours – Receipt and review of email from P. Knox re 


deposition and hearing  
 06/13/2016 – SN – 1 hour – Telephone conference with Samily …  
 06/14/2016 – SN – 4.00 hours – Telephone conference with Samily …  
 06/15/2016 – SN – 4 hours - … Telephone conference with Samily …  
 06/16/2016 – SN – 10.5 hours – …Telephone conference with Samily… 
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 06/23/2016 – SN – 2 hours - … Telephone conference with Samily …  
 06/17/2016 – SN 4.00 hours - …Organize file and discovery  
 6/27/2016 – SN – 2 hours - … Telephone conference with Samily, continue 


to work on file organization. 
 07/05/2016 – SN - .5 hours – Telephone conference with Samily… 
 07/06/2016 – SN - .5 hours – Telephone conference with Samily… 
 07/07/2016 – SN – 1.5 hours – Email exchange with Samily 
 07/11/2016 – SN – 1 hour – Telephone conference with Samily… 
 07/11/2016 – SN – 2.5 hours – Telephone conference with Samily … 


Telephone conference with Samily 
 07/15/2016 – SN – 4 hours – Telephone conference with Samily  
 07/18/2016 – SN – 9 hours - … Telephone conference with Samily… 
 07/20/2016 – SN – 2.5 hours - … Telephone conference with Samily  
 08/01/2016 – SN – 1 hour - … Email exchange with Samily  
 08/04/2016 – SN – 2 hours - … Telephone conference with Samily … 
 08/08/2016 – SN – 1 hour – Telephone conference with Samily …  
 08/10/2016 – SN - .5 hours – Telephone conference with Samily…  
 08/11/2016 – JWF 0.3 hours - … emails to and from P. Knox re deposition 
 08/12/2016 – JWF 0.2 hours – Receipt and review of emails from P. Knox 


and M. Sessums re depositions of Flanagan and Cheatham  
 08/12/2016 – SN – 2.5 hours – Telephone conference with Samily …  
 08/15/2016 – WF – 3.7 hours - … Telephone conference with client  
 08/16/2016 – SN - .5 hours - … Telephone conference with Samily… 
 08/17/2016 – SN – 1.5 hours – Telephone conference with Samily …  
 08/22/2016 – SN – 1 hour - Telephone conference with Samily … 
 08/24/2016 – SN – 1.5 hours – Telephone conference with Samily …  
 08/25/2016 – SN – 2.3 hours - … Telephone conference with Samily  
 08/29/2016 – SN – 1.6 hours – Telephone conference with Samily  
 8/30/2016 – JWF 2.3 hours - … emails re scheduling of Wife’s expert; and 


Husband’s additional three witnesses (employees) … 
 09/02/2016 – SN – 3 hours – Telephone conference with Samily …  
 09/14/2016 – SN – 1.5 hours – Prepare trial noteboook… Telephone 


conference with Samily  
 09/15/2016 – SN – 5 hours – Continue preparing trial notebook…  
 09/16/2016 – SN – 5.5 hours – Begin preparing initial business documents 


binder …  
 09/21/2016 – SN – 12 hours – Telephone conference with Samily …  
 09/28/2016 – SN – 7 hours - … Update exhibits index … Telephone 


conference with Samily … 
 09/29/2016 – SN – 14 hours – Organize…exhibits received  
 10/11/2016 – SN - .2 hours – Telephone conference with Samily…  
 10/25/2016 – SN - .2 hours – Telephone conference with Samily …  
 11/15/2016 – SN - .2 hours – Telephone conference with client …  
 01/05/2017 –  SN - .2 hours - Telephone conference with client  
 01/10/2017 – SN - .3 hours – Telephone conference with Samily… 
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 02/14/2017 – SN - .5 hours – Telephone conference with Samily  


The above-described fee entries are not properly charged to Former Husband in 


any fee award.  


Considering the attorney fee and cost amounts attributed to Former Wife’s 


unreasonable positions in this matter, which are therefore neither reasonable nor 


necessary, Former Husband has already paid a sufficient contribution toward Former 


Wife’s attorney’s fees and costs.  Accordingly, Former Husband should not be required 


to contribute any additional amount to Former Wife’s attorney’s fees and costs. 


VII. BASED ON THE ROSEN FACTORS, FORMER WIFE SHOULD NOT RECEIVE 
ANY ADDITIONAL CONTRIBUTION TOWARD HER ATTORNEY’S FEES AND 
COSTS. 


 
     Pursuant to the Florida Supreme Court’s decision in Rosen v. Rosen, 696 So. 2d 


697 (Fla. 1997), this Court should consider, inter alia, the following factors in determining 


whether Former Wife should receive an additional award of attorney’s fees and costs: (i) 


the financial circumstances of the parties; (ii) the scope and history of litigation; and (iii) 


the merits of the respective positions.  For the foregoing reasons, none of 


these Rosen factors support any additional award of attorney’s fees and costs to Former 


Wife. 


A. The parties’ financial circumstances do not support an additional 
award of attorney’s fees to Former Wife. 


 
Former Wife focuses on the disparity in the parties’ incomes as the basis for her 


request that Former Husband should be required to pay one hundred percent (100%) of 


Former Wife’s attorney’s fees and costs in this matter.  However, “the trial court cannot 


award fees based solely on disparity of income.” See Arena v. Arena, 103 So. 3d 


1044, 1046 (Fla. 2d DCA 2013) (emphasis added).  This is because section 61.16, Florida 
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Statutes, is clear that the trial court should consider the parties’ financial resources, 


meaning each party’s overall financial situation, and not just the parties’ relative 


incomes. See Arena, 103 So. 3d at 1046; Perez v. Perez, 100 So. 3d 769, 772 (Fla. 2d 


DCA 2012).  Furthermore, before awarding attorney’s fees and costs, the trial court 


should consider the nature and quality of the assets distributed to each party; the amount 


of liabilities distributed to each party; the amount of any alimony awarded; and the amount 


of child support awarded. See Crick v. Crick, 78 So. 3d 696, 699 (Fla. 2d DCA 2012). 


This Court’s equitable distribution scheme equally divided the parties’ marital 


assets, with Former Husband making a $3,829.00 equalizing payment to Former 


Wife.  Within that equitable distribution, Former Wife received $117,805.00 contained 


in IRAs, in addition to the check for $23,644.66 Wife already received from Former 


Husband per the agreement contained in this Court’s Order dated August 4, 


2016.  Former Wife also received a life insurance policy with a cash value of 


$20,022.00.  Thus, Former Wife has sufficient funds available to her in order to pay for 


the amount of additional (albeit unreasonable and unnecessary) attorney’s fees and costs 


she incurred beyond the substantial amount of temporary fees already paid by Former 


Husband.  Former Wife’s statement that Former Wife “was left with zero income 


generating assets” is blatantly false, as Former Wife received $117,805.00 in investment 


accounts, which generate income.   


Former Husband was awarded a substantial majority of the marital 


liabilities.  Former Husband’s award of liabilities totals $2,452,031.00. On the face of the 


Final Judgment, it appears that Former Wife’s award of liabilities totals 


$551,474.00.  However, this is misleading.  Where Former Wife was awarded mortgage 


debt Former Wife also received a corresponding ownership interest in the secured 







APPENDIX B 


21 
 


property.  Specifically, Former Wife received the property located at 7013 Cascade Court, 


with a fair market value of $185,000.00 and liabilities of $156,590.00, for a net positive 


equity of $28,410.00. Further, Former Husband has invested another $35,000.00 into the 


Cascade Court home to allow Former Wife to reside in the Cascade Court home in 


accordance with the lifestyle Former Wife desired. Former Wife “received” liabilities 


related to the former marital home, which Former Wife will not have to pay as the parties 


have listed the home for sale and Former Husband is paying the mortgage until the home 


sells.  Former Wife also “received” 2014 income tax liability of $24,285.00, which the 


parties ultimately paid during these proceedings out of marital assets (after much 


settlement effort by Former Husband).  Thus, Former Wife’s only true financial obligation 


resulting from the Final Judgment is the Cascade Court mortgage of $156,590.00 with a 


mortgage payment of $1,627.00 per month. 


Conversely, Former Husband received all the secured and unsecured liabilities for 


both the parties individually and the marital businesses.  Former Husband’s award of 


liabilities totals $2,452,031.00. Former Husband’s liabilities include negative equity in the 


Christie Drive property of $23,405.00; as well as $394,396.00 in unsecured liabilities. 


The Final Judgment awarded Former Wife monthly alimony of $7,710.00 once 


Former Wife and the minor children have moved into the Cascade Court home, which 


Former Husband must pay to repair. (Paras. 29 & 82.)  Until that move occurs, Former 


Husband is required to pay $7,710.00 to Former Wife, and to also pay the mortgage, 


taxes, and insurance on the Former Marital Home and the Cascade Court home. (Para. 


82.)  Thus, until Former Wife moves into the Cascade Court home, Former 


Husband’s monthly alimony obligation was $14,873.00 per month—not including 


the $35,000.00 plus cost of the repairs. Former Husband paid more than $35,000.00 







APPENDIX B 


22 
 


to repair the Cascade Court home.  Former Husband was also required to pay $1,679.00 


per month in child support to Former Wife. (See Exhibit C to Final Judgment.) 


Moreover, while Former Wife relies on the Temporary Order for its finding 


regarding the parties’ incomes, the Temporary Order specifically states that “[i]t 


is undisputed that both Husband’s business and Husband personally are cash 


poor.” (Para. 4; emphasis added.)  This is still Former Husband’s situation. Former 


Husband is the only party paying the parties’ marital liabilities; is paying Former Wife 


substantial alimony and child support each month; and is paying for the cost of the repairs 


needed to the Cascades Court property that Former Wife was awarded in the Final 


Judgment.  Additionally, Former Husband has attempted to better the financial position 


of his businesses and himself. However, Former Husband’s efforts have been thwarted 


by Former Wife’s decision to refuse to execute business assignments as required by the 


Final Judgment.  Consequently, Former Husband has been unable to better his financial 


position.   


Further, this Court imputed $37,669.00 in income to Former Wife for alimony and 


child support purposes, as Former Wife was voluntarily unemployed.  A trial court may 


impute income to a voluntarily unemployed spouse for purposes of awarding attorney’s 


fees. Freilich v. Freilich, 897 So. 2d 537, 541 (Fla. 5th DCA 2005); Arouza v. Arouza, 670 


So. 2d 69 (Fla. 3d DCA 1995).  A trial court may also consider income imputed to a 


spouse for other purposes in deciding whether an award of attorney’s fees is 


justified. Stern v. Chovnick, 914 So. 2d 524, 526 (Fla. 4th DCA 2005). Thus, any need for 


attorney’s fees and costs determined by this Court for Former Wife should be reduced by 


Former Wife’s imputed annual earning capacity. 
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After consideration of alimony, child support, taxes, and marital liabilities, the 


disparity in the parties’ income is minimal.  First, prior to Former Wife moving into the 


Cascades Court residence, Former Wife actually netted more monthly cash flow than 


Former Husband.  Former Wife netted $15,177.73 compared to Former Husband’s net 


$14,790.00.  After Former Wife moves into the Cascades Court residence upon Former 


Husband’s investment of $35,000.00 in same, Former Wife will net $11,935.75 (with 


reduced monthly expenses), and Former Husband will net $17,587.00.  See Net Income 


Comparison, attached hereto as Exhibit “E.” 


     Former Husband has already paid $130,517.00 towards Former Wife’s litigation 


expenses this case, in addition to the amount Former Husband has already paid his own 


counsel.  Accordingly, the parties’ financial resources as established in the Final 


Judgment militate against this Court’s awarding Former Wife any additional attorney’s 


fees and costs.  However, even if this Court were to award Former Wife some additional 


contribution, Former Wife’s request for a one hundred percent (100%) contribution 


towards her attorney’s fees and costs should be denied.    


B. The scope and history of this litigation does not support any 
further award of attorney’s fees to Former Wife. 


 
A trial court may consider whether a case was over-litigated and decline to award 


additional fees and costs to a party beyond a previous interim award that was based on 


that party’s trial budget. See Schmitz v. Schmitz, 891 So. 2d 1140 (Fla. 4th DCA 


2005).  Here, the Temporary Order awarded Former Wife’s current counsel $83,900.00 


in attorney’s fees and costs based on Former Wife’s own “litigation budget for 


representation.”  Former Wife’s litigation budget included time for Wife’s second attorney 


to become familiar with Wife’s case; trial preparation; the final hearing; post-trial 
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memorandum and final judgment review; and the final fee hearing. As detailed above, Mr. 


Frost spent 272% of his own proposed “fair” trial budget in this matter.  In addition 


to the categories predicted in Mr. Frost’s trial budget, Former Wife spent the following 


fees:  


a) $3,450.00 in defending against Former Husband’s motion to disqualify the 


Honorable Catherine Combee from this matter.  Judge Combee clearly favored 


Former Wife, and ultimately granted Former Husband’s motion to disqualify 


when the bias became apparent when she offered to schedule a hearing on a 


Saturday (despite that Former Husband could not obtain hearing times on any 


weekdays for his motions). When the order of reassignment was entered, 


Former Husband filed a Motion for Reconsideration of the temporary issues, 


given Judge Combee’s prejudice.  


b) $3,745.00 in obtaining a needless injunction against Former Husband’s use of 


marital funds following entry of the Temporary Fee Order, despite relying upon 


Former Husband’s ability to use these funds to show that Former Husband had 


the ability to pay same and ultimately agreeing to eliminate this injunction so 


that the IRS debt that preceded the parties’ separation could be paid. 


c) $680.00 on Former Wife’s refusal to execute an IRS check to allow the parties 


to pay back taxes.  Former Husband should not be required to contribute 


toward these fees. 


d) $150.00 toward Former Wife’s refusal to execute appropriate documents 


during trial.  Former Husband should not be required to contribute toward these 


fees. Specifically, Former Husband requested that Former Wife execute a Line 


of Credit document for Regions Bank for one of the marital businesses.  Former 
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Husband required Former Wife’s signature on the line of credit document 


because Former wife refused to execute appropriate assignments of the 


businesses pursuant to the Final Judgment.  Former Wife refused to sign the 


Line of Credit, and Former Wife’s counsel charged Former Wife for 


corresponding with Former Husband’s counsel and for communicating with 


Regions bank about the issue.  


e) $2,375.00 to amend Former Wife’s counter-petition to include a count for 


receivership. Former Wife never set this count for hearing and never 


prosecuted it.  Former Husband should not be required to contribute toward 


these fees. 


f) $500.00 toward defense of Former Wife’s bad actions of threatening one of 


Former Husband’s employees, Mr. Fonseca.  Former Husband should not be 


required to contribute toward these fees. 


g) $1,000.00 toward settlement efforts.  


As detailed in the Factual Background section, supra, the remainder of Former Wife’s trial 


attorney’s fees were not reasonable or necessary.  Former Husband has already paid 


almost 100% of Former Wife’s reasonable attorney’s fees that her own counsel budgeted 


in this cause.  Former Wife has the ability to pay the remainder of her own necessary and 


reasonable attorney’s fees and costs, and Former Husband should not be required to 


make any further contribution.  


C. The merits of the parties’ respective positions do not support 
any further award of attorney’s fees to Former Wife. 


 
The reason Former Wife’s attorney’s fees exceeded this budget is a direct result 


of Wife’s unreasonable behavior throughout this case.  For example, although the parties’ 
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marriage was moderate-term according to section 61.08, Florida Statutes, and Former 


Wife is 39 years old and in good health, Former Wife consistently sought permanent 


alimony in an unrealistic monthly amount.  For months, Former Wife claimed her own 


monthly need was $19,000.00.   


Additionally, Former Wife insisted that enterprise goodwill exists in Former 


Husband’s medical practice; and advanced wholly unsupported opinions by Mr. 


Gillmore.  As to the issue of business valuation, Former Wife incurred expert fees to Mr. 


Gillmore exceeding $17,000.00 for an opinion that this Court found “flawed” and 


“illogical.”  This is in addition to the $42,260.00 in attorney’s fees Former Wife incurred as 


a result of expert discovery and work with Wife’s experts on valuations, including Mr. 


Gillmore.  


Further, Former Wife also refused to stipulate that a non-compete agreement 


would be required for Former Husband in his medical practice, despite Former Wife’s own 


business valuation expert admitting same.  Notably, Former Wife refused to stipulate to 


any valuations, notwithstanding that Former Husband had the assets appraised and 


Former Wife testified at her deposition that she did not disagree with those appraised 


values.   


Finally, Former Wife refused to narrow any issues for trial, despite repeated 


requests to do so.  Less than one week before trial, Former Wife finally agreed to stipulate 


to the value of the parties’ real properties.  Essentially, Former Wife over-litigated this 


case.  Pursuant to Rosen, this Court should not require Former Husband to pay for such 


behavior. 


Conversely, Former Husband made numerous reasonable settlement offers in this 


matter, which were all rejected by Former Wife.  For example, Former Husband offered 
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on numerous occasions to sell the former marital home and allow Former Wife to move 


into the Cascade Court property.  See, e.g. letter dated August 3, 2016, attached hereto 


as Exhibit “F.”  Former Wife merely responded that she “does not wish to move to that 


property.” This Court eventually ordered Former Wife to move into the Cascade Court 


home.   


Former Husband also made efforts to streamline the trial in this matter by offering 


to settle the issue of real property valuation (which the parties did settle) as well as 


business valuation (which the parties did not settle).  Former Husband should not be 


required to pay Former Wife’s attorney’s fees related to issues that should have been 


reasonably settled.  “While Florida law holds that a refusal to accept an offer to settle 


a divorce case is not a ground to deny all attorney’s fees, the refusal to accept 


settlement offers is a relevant circumstance that a court may properly take into 


consideration in determining Chapter 61 fees under Rosen.” Hallac v. Hallac, 88 So. 


3d 253 (Fla. 4th DCA 2012). 


VIII. MR. FROSTS’ ATTORNEY’S FEES AND COSTS ARE NOT REASONABLE OR 
NECESSARY, AND THEREFORE NO FURTHER AWARD SHOULD BE MADE. 


 
“The husband cannot be required to pay all or part of an unreasonable fee.”  


Dralus v.Dralus, 627 So. 2d 505, 508 (Fla. 2d DCA 1993). Exhibit D hereto summarizes 


Mr. Frost’s own projection of reasonable fees in this case, as compared to Mr. Frost’s 


actual expended fees.  This Court should decline to award any additional fees since 


Former Husband has already paid significant attorney’s fees and costs to Former Wife’s 


counsel.  Further, Mr. Frost’s additionally requested fees are neither reasonable nor 


necessary.  Former Wife’s total outstanding trial attorney’s fees and costs of $236,939.70 


in this matter is neither reasonable nor necessary.   
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One reason Former Wife’s attorney’s fees are so high is because Former Wife has 


two (2) lawyers attending almost every court appearance in this case.  Yet when former 


Wife’s primary lawyer was out of the country after this Court received Former Husband’s 


proposed Final Judgment based on the Court’s written rulings and instructions, Former 


Wife’s secondary lawyer was not permitted to make any specific objections to same.  This 


underscores the excessive and unreasonable nature of Former Wife having two (2) 


lawyers attend all court appearances in this matter.  Former Husband should not be 


required to pay for same.   


Moreover, Former Wife’s primary lawyer, Mr. Frost, is charging $500.00 per hour, 


and Former Wife’s secondary lawyer, Saray Noda, is charging $250.00 per 


hour.  Notably, Ms. Noda’s hourly rate is substantially less than Mr. Frost’s former 


associate, Krista Mahalak, who billed at $350.00 per hour.  Ms. Mahalak’s rate was 


utilized in Former Wife’s litigation budget, upon which this Court based its award of 


temporary attorney’s fees and costs (which were supposed to get Former Wife through 


trial).   


While Mr. Frost is Board Certified in Civil Trial Practice and Business Litigation 


Law, Former Husband’s current counsel, Mr. Sessums, is also Board Certified in Civil 


Trial Litigation as well as Marital and Family Law.  Mr. Frost is not board certified in Marital 


and Family Law, the subject matter of this case.  Yet, Mr. Sessums is only charging 


$400.00 per hour in this matter.  Mr. Sessums routinely charges a higher hourly rate when 


the facts and issues of a case warrant such a charge—this is not such a case.  This is a 


dissolution of marriage action in Polk County, and Mr. Frost’s rate is excessive for this 


type of matter (in which he is not even Board Certified).  Accordingly, Former Wife’s 
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request for a one hundred percent (100%) contribution towards her attorney’s fees and 


costs is clearly excessive and should be denied on that basis alone. 


A. Former Wife’s request for expert fees is improper. 


Former Wife seeks more than $24,000.00 in additional expert fees.  Expert fees 


are not costs; rather, expert fees are suit monies.  Former Wife has never included a 


request for “suit monies” in any of her Counter-Petitions for Dissolution of Marriage or in 


her Request for All Her Attorney’s Fees and Costs as Former Husband’s Contribution 


Further, the Final Judgment in this matter only awarded Former Wife contribution toward 


attorney’s fees and costs, not toward her suit monies or expert fees.  Former Husband 


objects to any award of suit monies, and does not try the issue by consent.   Thus, an 


award of suit monies to Former Wife at this point would be improper.  


B. Former Wife should not be awarded anything for the time spent  
litigating the issue of attorney’s fees and costs. 


 
This Court should not award Former Wife any portion of the time spent by her 


counsel litigating the issue of Former Wife’s attorney’s fees and costs in this matter.  The 


Second District has reversed an award of attorney’s fees for the time spent litigating the 


amount of fees in a post-dissolution proceeding. See Wight v. Wight, 880 So. 2d 692 (Fla. 


2d DCA 2004); See, e.g., State Farm Fire & Cas. Co. v. Palma, 629 So.2d 830, 833 (Fla. 


1993).  This Court should follow binding precedent and decline to make such an award 


to Former Wife. 


IX. FORMER WIFE INAPPROPRIATELY SEEKS AN AWARD OF APPELLATE 
ATTORNEY’S FEES AND COSTS FROM THIS COURT. 


 
Former Wife seeks an award of $16,140.97 in appellate attorney’s fees and 


costs.  However, this Court does not have jurisdiction to award appellate attorney’s fees 


and costs in this matter.  Further, on August 16, 2016, the Second District Court of Appeal 
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issued an Order requiring Former Wife to advise within ten (10) days whether Former 


Wife sought an Order on her motion for appellate fees.  Former Wife submitted a request 


for an Order on said motion, and Former Husband submitted a response.  The Second 


District Court of Appeal declined to issue a Rados fee order granting the trial court 


jurisdiction to award appellate attorney’s fees.  “A trial court cannot award appellate 


attorney's fees unless the appellate court has authorized such an award.” Rados v. 


Rados, 791 So. 2d 1130, 1131 (Fla. 2d DCA 2001). 


Further, even if this Court could properly award appellate attorney’s fees absent 


a Rados order, the parties settled the issue of appellate attorney’s fees at the July 19, 


2016, temporary relief hearing.  Former Wife’s Motion for Temporary Appellate Attorney’s 


Fees and Costs dated February 17, 2016, was before this Court.  The parties ended the 


matter with a settlement of temporary issues.  Former Wife never noticed the issue of 


appellate attorney’s fees for final hearing, and did not request appellate attorney’s 


fees.  Further, this Court did not award appellate attorney’s fees in the Final Judgment, 


and Former Wife did not raise appellate attorney’s fees in her Motion for Rehearing. Thus, 


an award of appellate attorney’s fees and costs is inappropriate and Former Wife’s 


request should be denied.   


X. IT IS IMPROPER FOR THIS COURT TO AWARD PRE-JUDGMENT INTEREST 
ON ANY AWARD OF ATTORNEY’S FEES TO FORMER WIFE. 


 
To the extent that Former Wife seeks prejudgment interest on any award of 


additional contribution toward her attorney’s fees and costs, same would be inappropriate.  


“Interest [on an award of attorney’s fees] does not accrue prior to the date that entitlement 


to attorneys' fees is fixed by agreement, an arbitration award, or by a court determination.” 
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Trial Practices, Inc. v. Hahn Loeser & Parks, LLP for Antaramian, 2D13-6051, 2017 WL 


1363916, at *6 (Fla. 2d DCA Apr. 12, 2017). 


CONCLUSION 


Given the parties’ overall financial resources after entry of the Final Judgment, and 


since Former Husband has already paid more than $130,000.00 toward Former Wife’s 


attorney’s fees, expert fees and costs, Former Husband seeks entry of an Order denying 


Former Wife’s request for a one hundred percent (100%) contribution towards her 


attorney’s fees and costs in this matter.  This Court should decline to award Former Wife 


any further contribution toward same. 


    


CERTIFICATE OF SERVICE 


    I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 


to John W. Frost, II, Esquire and Saray Noda, Esquire, at Post Office Box 2188, Bartow, 


FL 33831-2188 at jfrost1985@aol.com; paulaw1954@aol.com, and 


snoda@fvdblaw.com; and whose address is: Post Office Box 2188, Bartow, FL 33831; 


on this 11th day of May, 2017. 
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                             /s/ Mark A. Sessums_____        
                                 MARK A. SESSUMS, ESQUIRE 
                                Florida Bar No. 818534 
                                 2212 South Florida Avenue 
                                   Lakeland, FL  33803 
                                     Tele: 863.646.8181 
                              Fax:  863.646.2216 
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                                  ssills@sessumspa.com   
                                   Attorneys for Former Husband 
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STATUTES, RULES, AND KEY CASE LAW YOU MUST KNOW 


STATUTES 


A. Fla. Stat.§ 44.104: Voluntary Binding Arbitration and Voluntary Trial 
Resolution 


B. Fla. Stat. § 61.079: Uniform Premarital Agreement Act  
C. Fla. Stat. § 732.702: Waiver of Spousal Rights 


 
RULES  


  A. Fla. Fam. L.R.P. 12.540: Relief from Judgment, Decrees, or Orders 
  B. Fla. R. Civ. P. 1.061: Choice of Forum 


 
SUPREME COURT CASES GOVERNING AGREEMENTS 


 A. Hahamovitch v. Hahamovitch, 174 So. 3d 983 (Fla. 2015) 
B. Browning v. Poirier, 165 So. 3d 663 (Fla. 2015) 
C. Crawford v. Barker, 64 So. 3d 1246 (Fla. 2011) 
D. Smiley v. State, 996 So. 2d 330 (Fla. 2007) 
E. Lashkajani v. Lashkajani, 911 So. 2d 1154 (Fla. 2005) 
F. Paulucci v. Gen. Dynamics Corp., 842 So. 2d 797 (Fla. 2003) 
G. Macar v. Macar, 803 So. 2d 707 (Fla. 2001) 
H. Casto v. Casto, 508 So. 2d 330 (Fla. 1987) 
I. Manrique v. Fabbri, 493 So. 2d 437 (Fla. 1986) 
J. Belcher v. Belcher, 271 So. 2d 7 (Fla. 1972) 


 
ADDITIONAL KEY CASES  


A. Taylor v. Lutz, 134 So. 3d 1146 (Fla. 1st DCA 2014) 
B. Hahamovitch v. Hahamovitch, 133 So. 3d 1008 (Fla. 4th DCA 2014) 


 B. McNamara v. McNamara, 40 So. 3d 78 (Fla. 5th DCA 2010) 
C. Taylor v. Taylor, 1 So. 3d 348 (Fla. 1st DCA 2009) 
D. Ledea-Genaro v. Genaro, 963 So. 2d 749 (Fla. 4th DCA 2007) 
E. Francavilla v. Francavilla, 969 So. 2d 522 (Fla. 4th DCA 2007) 
F. Wakeman v. Dixon, 921 So. 2d 669 (Fla. 1st DCA 2006) 
G. Wendel v. Wendel, 852 So. 2d 277 (Fla. 2d DCA 2003) 
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H. Petracca v. Petracca, 706 So. 2d 904 (Fla. 4th DCA 1998) 
I. Hoffman v. Boyd, 698 So. 2d 346 (Fla. 4th DCA 1997) 
J. Posik v. Layton, 695 So. 2d 759 (Fla. 5th DCA 1997) 


 
MARITAL AGREEMENTS TOP TEN 


1. Contract laws govern the interpretation of marital agreements.  
 
All marital agreements, whether it be marital settlement agreements or pre or postnuptial 
agreements shall be construed and interpreted in the same manner as other contracts; rules 
of construction and extrinsic evidence shall only be used where the contract language is 
ambiguous. See Ledea-Genaro v. Genaro, 963 So. 2d 749 (Fla. 4th DCA 2007). However, 
courts will revise child support provisions of agreements when necessary if they deem that 
those provisions of the agreement are not in the best interests of the minor children. 


 
2. The stated meaning and purpose of a marital agreement can override existing laws. 


 
Parties are free to agree to obligations the trial court could not order in the absence of an 
agreement. See Taylor v. Lutz, 134 So. 3d 1146, 1148 (Fla. 1st DCA 2014). 
 


3. Parol evidence may only be used as a last resort. 
 
Only after the trial court has decided that a marital agreement’s terms are ambiguous, may 
be the court admit parol evidence “to explain, clarify or elucidate the ambiguous terms.” 
Taylor v. Taylor, 1 So. 3d 348 (Fla. 1st DCA 2009). 
 
When there is no ambiguity, the agreements are enforced as written. See Feliciano v. 
Munoz-Feliciano, 190 So. 3d 232 (Fla. 4th DCA 2016).  
 


4. No specific waiver of growth or appreciation is needed.  
 
A broad waiver of growth or appreciation provisions is sufficient to waive a spouse’s claim 
to the enhanced value of the other spouse’s non-marital property that resulted from marital 
earnings. See Hahamovitch v. Hahamovitch, 133 So. 3d 1008 (Fla. 4th DCA 2014), 
affirmed by 174 So. 3d 983 (Fla. 2015).  
 


5. The standard of review for marital agreements is de novo. 
 


6. Casto v. Casto, 508 So. 2d 330 (Fla. 1987) governs the challenging of prenuptial and 
postnuptial Agreements prior to October 1, 2007; they may be challenged on two 
different levels.    
 


  Level I:  An agreement may be set aside or modified upon establishing that it was 
reached under fraud, deceit, duress, coercion, misrepresentation, or overreaching. 
  Level II:  The challenging spouse must establish that the Agreement makes an 
unfair or unreasonable provision for that spouse, given the circumstances of the parties. Once 
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unfairness is established, a presumption arises that there was either concealment or a presumed 
lack of knowledge of the defending spouse’s finances at the time the agreement was reached. The 
burden then shifts to the defending spouse. The presumption can be rebutted upon a showing that: 
 


(a) the defending spouse made full, frank financial disclosure; 
 


or 
 


(b) the challenging spouse had a general knowledge of the character and extent 
of the other party’s assets and income. 


 
The test in this regard is the adequacy of the challenging spouse’s knowledge at the time 


of the agreement and whether the challenging spouse was prejudiced by the lack of information.  
 


7. The Casto test does not apply to litigated settlement agreements.  
 
Where a settlement agreement is reached after the initiation of litigation, parties 
challenging final judgments in divorce proceedings are not permitted to claim lack of 
knowledge. Macar v. Macar, 803 So. 2d 707 (Fla. 2001). 


 
8. Uniform Premarital Agreement Act; Fla. Stat. §61.079 – Governs any premarital 


agreement executed on or after October 1, 2007 
 


 Requires a premarital agreement be in writing and signed by both parties; 
 


 Allows the parties to address all substantive rights in the agreement; 
 


 Provides that after marriage, a premarital agreement may only be amended, revoked or 
abandoned by a written agreement signed by both parties; and 
 


 Identifies the basis under which a premarital agreement is not enforceable.  
 


9. Some rights and interests can be waived; others cannot in prenuptial and postnuptial 
agreements  
 
Rights and interests that may be waived in prenuptial and postnuptial agreements are:  


- Post-Dissolution Attorney’s Fees 
- Elective Share 
- Equitable Distribution 
- Modification of Alimony (Rosenthal v. Rosenthal, 199 So. 3d 541 (Fla. 1st 


DCA 2016)) 
- Post-Dissolution Alimony  


 
 


Rights and interests that may not be waived in prenuptial and postnuptial agreements are:  
- Temporary Support 
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- Temporary Attorney’s Fees 
- Child Support  
- Child Custody 


 
10. Oral Marital Settlement Agreements read on the record must be accompanied with 


+testimony from both parties.  
 
In order for an oral marital settlement agreement to be enforceable, the agreement must be 
read into the record and agreed to by the parties on the record; the judge must obtain clear 
and unequivocal assent to the marital settlement agreement from each party on the record, 
and must also confirm that each party has discussed the marital settlement agreement with 
their attorney and fully understands the terms. See Richardson v. Knight, 197 So. 3d 143 
(Fla. 4th DCA 2016).  
 


THE SANCTITY OF CONTRACTS 


 There has been a definite shift away from the paternalistic court protecting the impecunious 
and uneducated spouse to an evolving attitude that a contract is a contract, is a contract. The 
contract means what it says and it will be enforced as written.  
 


The Fourth District authored a strong opinion in Ledea-Genaro v. Genaro, 963 So. 2d 749 
(Fla. 4th DCA 2007). There, the Court recited a phrase that has become common place. “Prenuptial 
Agreements shall be construed and interpreted in the same manner as other contracts, with the 
court resorting to rules of construction and extrinsic evidence only where the contract language is 
ambiguous.” Id. at 752. The Court upheld the trial court’s determination that the prenuptial 
agreement ought to be enforced. The agreement provided that the Wife was not entitled to the sale 
proceeds of the marital home, any portion of the items purchased under an interior design contract 
using the Husband’s separate funds, any alimony, and the Husband was entitled to half of the 
wedding registry credits. The Court cited that the agreement was clear and unambiguous and did 
not require any parol evidence. The Court pointed out that the Wife worked in the finance industry 
and had a substantial income prior to the parties’ separation.  


 
 The Second District echoed the same sentiment in Murley v. Wiedamann, 25 So. 3d 27 
(Fla. 2d DCA 2009). The Murley Court recognized that when interpreting a prenuptial contract, 
the Court must first examine the plain language of the contract for evidence of the parties’ intent. 
The Court also recognized that in construing the language of the contract, courts are to be mindful 
that the goal is to arrive at a reasonable interpretation of the text of the entire agreement in order 
to accomplish its stated meaning and purpose. This approach takes us far closer to the language of 
interpreting every day commercial contracts and farther from the protective language of years past.  
 


Although a trial court may be motivated to do what it considers to be fair and equitable, it 
retains no jurisdiction to rewrite the terms of a marital settlement agreement. Rocha v. Mendonca, 
35 So. 3d 973 (Fla. 3d DCA 2010). “When a court incorporates a settlement agreement into a final 
judgment or approves a settlement agreement by order and retains jurisdiction to enforce its terms, 
the court has the jurisdiction to enforce the terms of that agreement….however, the extent of the 
court’s continuing jurisdiction to enforce the terms of the agreement is circumscribed by the terms 
of that agreement.”  Id. at 976, quoting Paulucci v. Gen. Dynamics Corp., 842 So. 2d 797 (Fla. 
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2003). “Under the guise of enforcing the agreement, the trial court here impermissibly modified 
it.”  Id. at 974.  


 
 The Third District delivered a similarly strong message in Rotta v. Rotta, 34 So. 3d 107 
(Fla. 3d DCA 2010). “The trial court’s ‘personal dislike’ for the terms of a settlement agreement 
is not a valid reason for directing a verdict against the defendant.” Id. at 107, citing Steiner v. 
Physicians Protective Trust Fund, 388 So. 2d 1064 (Fla. 3d DCA 1980). “Courts may not rewrite 
a contract or interfere with the freedom of contract or substitute their judgment for that of the 
parties in order to relieve one of the parties from the apparent hardship of an improvident bargain.” 
Id. quoting Churchville v. GACS, Inc., 973 So. 2d 1212 (Fla. 1st DCA 2008). “It is never the role 
of a trial court to rewrite a contract to make it more reasonable for one of the parties or to relieve 
a party from what turns out to be a bad bargain.”  Id. citing Barakat v. Broward County Hous. 
Auth., 771 So. 2d 1193 (Fla. 4th DCA 2000).  
 
 The First DCA reached the same result in Seawell v. Hargarten, 28 So. 3d 152 (Fla. 1st 
DCA 2010). The Seawell Court recognized that a property settlement agreement that has been 
incorporated into a final judgment of dissolution of marriage is non-modifiable, regardless of either 
party’s financial position. The court reversed the trial court, finding it did not have the authority 
to rewrite the parties’ agreement.  See also Adams v. Adams, 58 So. 3d 340, 342 (Fla. 2d DCA 
2011) (“A pure property settlement agreement like the one in this case is unmodifiable.”).  
 
 The Fourth District expressed similar holdings in Turchin v. Estate of Turchin, 16 So. 3d 
1042 (Fla. 4th DCA 2009). There, the parties signed a prenuptial agreement ahead of their 1987 
marriage. The agreement provided for the manner of distribution of jointly held property based 
upon who funded the acquisition. The Husband funded acquisition of various parcels and the 
parcels and property were titled in joint names. The Husband died. The Wife claimed an interest 
in the properties and relied upon the gift presumption when property is purchased by one spouse 
but placed in both names. The court held that the gift presumption does not apply when the 
prenuptial agreement specifically designates how jointly held property is to be distributed. The 
trial court granted summary judgment in favor of the estate. The Fourth District affirmed, 
recognizing that a primary purpose of a prenuptial agreement is to modify or minimize the general 
discretion of a judge in doing equity between the parties. The agreement itself is intended to define 
the mutual equities, and the trial judge is not free to ignore its provisions or to render them 
ineffective.  
 
 The same result is found in Yeakle v. Yeakle, 12 So. 3d 884 (Fla. 4th DCA 2009). At trial, 
the Husband’s lawyer read a stipulation into the record regarding the marital residence. The final 
judgment did not accurately reflect the terms of the stipulation. The Fourth District reversed. “A 
stipulation properly entered into and relating to a matter upon which it is appropriate to stipulate 
is binding upon the parties and upon the court.”  Id. at 885, quoting Steiner v. Steiner, 638 So. 2d 
174 (Fla. 1st DCA 1994). The Court went on to hold that a trial judge does not have the authority 
to disturb a stipulation unless the stipulation is found to be ambiguous or in need of clarification, 
modification, or interpretation. No such circumstances existed to justify the trial court’s deviation 
from the parties’ stipulation.   
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Mediation agreements have been afforded similar treatment. In Wineglass v. Wineglass, 
48 So. 3d 1003 (Fla. 5th DCA 2010), the Court held that because the Former Husband agreed to 
make monthly alimony payments in a mediated settlement agreement, he was not entitled to any 
relief from the final judgment entered in accordance with such agreement on appeal.  


 
In Schlifstein v. Schlifstein, 52 So. 3d 841 (Fla. 2d DCA 2011), the Court held that a 


mediation agreement which was conditioned upon the Former Husband’s payment of $130,000 to 
the Former Wife was void where “[t]he agreement clearly and unambiguously provided that it 
would be a nullity if Mr. Schlifstein was unable to make the $130,000 payment.” Id. at 842.  


 
In Palmer v. Palmer, 109 So. 3d 257 (Fla. 1st DCA 2013), the Husband stipulated to a sum 


of money for his failure to obtain refinancing on the marital home within the time agreed to by the 
parties. A contract provision setting damages for delay in performance is not void as a matter of 
law. 


 
The Husband had multiple complaints in Rotolante v. Rotolante, 22 So. 3d 684 (Fla. 5th 


DCA 2009). One complaint was that the trial court failed to include the statutory findings for 
alimony as required by Fla. Stat. §61.08. The Court recognized that the alimony and support 
payments were amounts set forth in the parties’ settlement agreement. Because the support amount 
was contractual in nature, there was no requirement for statutory findings. See also, Hannon v. 
Hannon, 740 So. 2d 1181 (Fla. 4th DCA 1999) recognizing that the alimony statute does not 
displace a valid prenuptial agreement.   


 
Similarly, in Taylor v. Lutz, 134 So. 3d 1146 (Fla. 1st DCA 2014), the Court found that 


the language of the parties’ agreement controlled over the bridge-the-gap alimony statute. In 
Taylor, the former husband was obligated under the marital settlement agreement, which was 
incorporated into the dissolution judgment, to pay Bridge-the-Gap alimony to the Former Wife for 
three years. Id. at 1147. The Former Husband argued that his obligation to pay alimony 
automatically ceased upon Former Wife’s remarriage, pursuant to Fla. Stat. §61.08(5), which states 
that an “award of bride-the-gap alimony terminates upon the death of either party or upon the 
remarriage of the party receiving alimony.”  However, the marital settlement agreement clearly 
and unambiguously states that Former Husband’s obligation is non-modifiable. Id. at 1147. As 
such, the Court held the unambiguous language of the parties’ agreement controls and that Former 
Husband’s obligation to pay the Former Wife alimony did not terminate upon Former Wife’s 
remarriage. Id. at 1148. 


 
The Fourth District agreed with the general proposition in Taylor, holding that a party to a 


MSA may not invoke Florida’s supportive relationship statute in order to modify or terminate an 
alimony obligation where such action is clearly and unambiguously prohibited under the terms of 
the agreement. Elbaum v. Elbaum, 141 So. 3d 658 (Fla. 4th DCA 2014).  


 
The Second District came to a similar conclusion in Herbst v. Herbst, 153 So. 3d 290 (Fla. 


1st DCA 2014) finding that the former husband’s alimony obligation did not terminate upon the 
former wife’s remarriage because the martial settlement agreement obligated him to make alimony 
payments “continuing for the life of the Petitioner.” Id. The Court found that this provision 
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unambiguously obligated the former husband to pay the former wife alimony beyond the Former 
Wife’s remarriage, and therefore controlled over the application of Fla. Stat. §61.08(8).  


 
Notwithstanding all of the foregoing, courts will revise child support provisions of 


agreements when necessary. In Lampert v. Lampert, 57 So. 3d 287 (Fla. 4th DCA 2011), the Court 
held that the child support provisions of a contract entered into between a Former Husband and a 
Former Wife were against the children’s best interests and therefore void.  


 
In Brown v. Brown, 68 So. 3d 964 (Fla. 2d DCA 2011), the Court allowed a Former 


Husband to pay child support in an amount that was less than the amount agreed upon between the 
parties in their MSA reasoning that the court’s order did not reduce the amount of child support to 
be paid by the Former Husband pursuant to the parties’ MSA (which the Former Husband had no 
actual ability to pay) “but it permits him to avoid contempt or other enforcement action so long as 
he pays a reduced amount of child support while the remaining amount accumulates for later 
payment.” Id.  


 
In Comstock v. Comstock, 74 So. 3d 1094 (Fla. 4th DCA 2011), the Court held that the 


parties’ mediation agreement was nonbinding and unenforceable as to child custody and child 
support issues until the agreement was determined to be in the best interests of the children. But 
see, Laussermair v. Laussermair, 55 So. 3d 705 (Fla. 4th DCA 2011) (provision of MSA requiring 
Former Husband’s child support payment to be deposited into a college educational account upheld 
finding no public policy violation); Neville v. Neville, 34 So. 3d 779 (Fla. 5th DCA 2010) (Former 
Husband was required to pay child support until child graduated from high school but not beyond 
age 19 pursuant to unambiguous written agreement). 


 
INTERPRETATION 


Contract laws govern interpretation of Marital Agreements  
 


Since marital agreements are contracts under Florida law, generally applicable principles 
of contract interpretation govern. Thus, interpretation of a marital agreement “begins with a review 
of the plain language of the agreement because the contract language is the best evidence of the 
parties’ intent at the time of the execution of the contract.” Taylor v. Taylor, 1 So. 3d 348, 350 
(Fla. 1st DCA 2009); see also Murley v. Wiedamann, 25 So. 3d 27 (Fla. 2d DCA 2009).  


 
“Where the terms of a marital settlement agreement are clear and unambiguous, the parties’ 


intent must be gleaned [only] from the four corners of the document.” Wrieden v. Wrieden, 117 
So. 3d 842, 843 (Fla. 4th DCA 2013). A term is ambiguous if it is “rationally susceptible to more 
than one construction.” Elias v. Elias, 152 So. 3d 749, 752 (Fla. 4th DCA 2014). 


 
In Chaphe v. Chaphe, 19 So. 3d 1019 (Fla. 1st DCA 2009), the Mother filed a motion to 


hold the Father in contempt for failure to reimburse her for children’s educational expenses as 
required by the parties’ marital settlement agreement. The trial court determined the agreement 
was harsh and rewrote it. The First District reversed, holding that a marital settlement agreement 
is a contract subject to interpretation as any other. The Chaphe Court chastised the trial court by 
stating that a court may not remake a marital settlement agreement under the guise of interpreting 
the agreement, even where an ambiguity exists.  
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In Feliciano v. Munoz-Feliciano, 190 So. 3d 232 (Fla. 4th DCA 2016), the Wife filed a 


motion to enforce the marital settlement agreement and determine the disposition of the sale 
proceeds from the marital home.  


 
The parties agreed in their MSA to sell the marital home and split any proceeds equally. 


They further agreed that “it is the goal of the parties to avoid paying shortfall or deficit in the event 
the outstanding balances on the mortgage on the Residence are greater than the proceeds of the 
sale.”   In accordance with the agreement, the Wife had exclusive use and occupancy of the marital 
home until its sale. She was also responsibility for paying the first mortgage on the property while 
her Husband was responsible for paying the HELOC, an installment loan, and alimony payments.  
Each party was “entitled to credit or reimbursement from the other party’s share of the proceeds 
for half of the payments that he or she made on the first mortgage, HELOC, and the installment 
loan from the date of the divorce through the date of the sale.”   


 
 The trial court found that the Wife was entitled to all of the proceeds of the sale, but also 
found that she was entitled to additional funds and entered a judgment against the Husband.  


 
The appellate court reversed the trial court’s order and affirmed what other Courts have 


ruled time and time again; “courts are not to rewrite terms that are ‘clear and unambiguous.’”   The 
appellate court held that the plain meaning of the contract is that the parties are entitled to a credit 
or reimbursement from the other party’s share of the proceeds from the sale of the house; there is 
no alternative source of funding, nor does the contract allow for a deficiency in the event the 
proceeds are insufficient to fully compensate the creditor spouse.  


 
Further proof that courts are going to enforce the written agreement without rewriting its 


terms can be found in Rose v. Rose, 8 So. 3d 1251 (Fla. 4th DCA 2009). There, the marital 
settlement agreement unambiguously provided that child support would terminate upon the child 
reaching the age of majority. There was no provision that child support would continue through 
high school graduation if, in fact, the child was expected to graduate before age 19.  
 


Three months before one of the children reached the age of 18, the Mother brought a 
proceeding to modify the child support to require the father to continue to pay support until the 
child had graduated from high school. The trial court entered a summary judgment, concluding 
that the child’s passage to majority while still in high school constituted a substantial change not 
contemplated by the parties when they agreed to the MSA. The Fourth District reversed.  
 


“There is no ambiguity in the MSA and its consequent final 
judgment. The parties agreed that the occurrence of one of five 
singular events in the lives of a child – majority, marriage, death, 
high school graduation, or self-support, would terminate his duty 
of support. In their five alternatives, they specifically listed both 
majority and graduation. It is simply a fiction to hold that these 
parents “did not contemplate” their child reaching the age of 
majority before graduation when they specifically listed that very 
event as a possible terminating event.”   
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Consequently, there was no ambiguity and the parents’ mistake of law was not sufficient to rewrite 
the settlement. See also Ferguson v. Ferguson, 54 So. 3d 553 (Fla. 3d DCA 2011) (where the 
language of a mediated marital settlement agreement was unambiguous, trial court could not void 
the real property provisions of the agreement due to changes in the economy which did not 
constitute an unanticipated circumstance within the doctrine of impossibility and could have been 
provided for in the agreement).  
 


As further evidence of the Courts’ inclination to enforce an agreement as written, the Third 
District confirmed that the Wife was not entitled to rescission of a mediated settlement agreement 
on the grounds of unilateral mistake. In Rachid v. Perez, 26 So. 3d 70 (Fla. 3d DCA 2010), the 
Court recognized that the Wife did not claim that any party mislead or induced her to enter into 
the agreement, but rather that her own attorney mislead or induced her. The Court held that the 
Wife had an obligation to read and know the legal parameters regarding the validity of the 
application of her prenuptial agreement prior to the mediation, and the Wife failed to demonstrate 
that denial of that relief would be inequitable. But see, Moree v. Moree, 59 So. 3d 205, 207 (Fla. 
2d DCA 2011)(“A marital settlement agreement may be set aside when it is entered into as a result 
of mutual mistake, coercion, or duress.”). 
 
Contract laws govern interpretation of Prenuptial and Postnuptial Agreements  
 
 The Fourth District in Chipman v. Chipman, 975 So. 2d 603 (Fla. 4th DCA 2008), once 
again recognized that a postnuptial agreement is subject to interpretation like any other contract, 
as did the Third District Court of Appeal in Riera v. Riera, 86 So. 3d 1163 (Fla. 3d DCA 2012).  
 
 The same principles that control the construction of other contracts apply to the 
interpretation of a prenuptial agreement. Herpich v. Estate of Herpich, 994 So. 2d 1195 (Fla. 5th 
DCA 2008). 
 
 Prenuptial Agreements do not differ from other agreements and should be construed and 
interpreted in the same manner as any other contract. Mulhern v. Mulhern, 446 So. 2d 1124 (Fla. 
4th DCA 1984).  
 
 Most recently, in Colino v. Colino, 198 So. 3d 1137 (Fla. 5th DCA 2016), the Court held 
reaffirmed that where a contract is clear and unambiguous, it must be enforced in accordance with 
its plain language.    
 
Parol Evidence and Ambiguous Agreements  
 


Marital Settlement Agreements:  
 
 Only after the trial court has decided that a marital agreement’s terms are ambiguous, may 
the court admit parol evidence “to explain, clarify or elucidate the ambiguous terms.” Taylor v. 
Taylor, 1 So. 3d 348 (Fla. 1st DCA 2009); see also Teague v. Teague, 122 So. 3d 938 (Fla. 4th 
DCA 2013). Such parol evidence may include “extrinsic evidence as well as the parties’ 
interpretation of the contract.” Wrieden, 117 So. 3d at 843.  







 10 


 
If the parties submit contradictory evidence regarding their intent, then the trial court must 


make factual findings regarding the parties’ intent. Taylor, 1 So. 3d at 350. 
 
 In determining the appropriate interpretation, “courts are to be mindful that ‘the goal is to 
arrive at a reasonable interpretation of the text of the entire agreement to accomplish its stated 
meaning and purpose.’” See Conway v. Conway, 111 So. 3d 925 (Fla. 1st DCA 2013).  
 


What courts cannot do, however, is rewrite the parties’ agreement under the guise of 
interpreting it. Chaphe v. Chaphe, 19 So. 3d 1019, 1023-24 (Fla. 1st DCA 2009) (“[A] court may 
not remake a settlement agreement under the guise of interpreting the agreement, even where an 
ambiguity exists.”). This is true even when the parties’ agreement is ambiguous. Id. 
 
 The First District addressed the issue of parol evidence in Syverson v. Jones, 10 So. 3d 
1123 (Fla. 1st DCA 2009). There, the Court recognized that Florida courts allow parol evidence 
where there is a latent ambiguity. The Court defined a “latent ambiguity” as a situation where the 
language employed is clear and intelligible and suggests but a single meaning, but some extrinsic 
fact or extraneous evidence creates the necessity for interpretation, or a choice among two or more 
possible meanings. The trial court found that the prenuptial agreement contained two latent 
ambiguities. One involved a lack of a clear identifiable remedy if the Wife failed to pay all or most 
of the down payment on a house as the agreement required and further, whether a sham marriage 
constituted sufficient consideration for the agreement. The First District found that neither 
omission amounted to a latent ambiguity. Because there was no latent ambiguity, parol evidence 
was not admissible and the trial court erred in considering it as evidence of the parties’ intent. See 
Toussaint v. Toussaint, 107 So. 3d 474 (Fla. 1st DCA 2013).  
 


The Fourth District reached the opposite result but based upon the same legal theory in 
Jones v. Treasure, 984 So. 2d 634 (Fla. 4th DCA 2008). At issue was whether the proposed QDRO 
comported with the requirements of the marital settlement agreement. The Court recognized that, 
“as with any contract, where the terms of a marital settlement agreement are clear and 
unambiguous, the parties’ intent must be gleaned from the four corners of the document; it is only 
when a term in a marital settlement agreement is ambiguous or unclear that the trial court may 
consider extrinsic evidence as well as the parties’ interpretation of the contract to explain or clarify 
the language,” citing Levitt v. Levitt, 699 So 2d 755 (Fla. 4th DCA 1997). Even though neither 
party argued for an evidentiary hearing, and each maintained that the language in question was not 
ambiguous, the appellate court found otherwise. It determined that there was ambiguity and 
reversed the court’s holding for failing to consider parol evidence (even though not asked to do 
so), and remanded for further proceeding.  


 
In Crespo v. Crespo, 28 So. 3d 125 (Fla. 4th DCA 2010), the parties executed a marital 


settlement agreement but it failed to specify a time for when payment of funds was due to the 
Former Wife for equitable distribution purposes. The appellate court upheld the trial court’s 
admission of parol evidence to address the intent of the parties regarding the time of payment. The 
Court recognized that a latent ambiguity arises where the language employed is clear and 
intelligible and suggests but a single meaning, but some extrinsic fact or extraneous evidence 
creates a necessity for interpretation or a choice among two or more possible meanings, citing 
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Syverson v. Jones, supra. The Court went on to recognize, that generally, where a contract fails to 
specify the rights or duties of the parties, parol evidence is necessary for interpretation, citing Jones 
v. Treasure, supra. See also Simpson v. Simpson, 68 So. 3d 958 (Fla. 4th DCA 2011)(where 
settlement agreement contained a latent ambiguity as to the parties’ intentions with regard to the 
disposition of the Husband’s 401K account, the Court must determine the parties’ intent through 
parol evidence).  


 
The Third District in Pita v. Pita, 16 So. 3d 1013 (Fla. 3d DCA 2009), relied on parol 


evidence to support a marital settlement agreement and to avoid a finding of invalidity. There, the 
MSA required the Husband to make a good faith effort to obtain new financing or a second 
mortgage in order to pay the Former Wife a sum of money in consideration for her quit claiming 
her interest in the property. The Former Husband defended the agreement by claiming it was 
invalid for lack of specificity on the details of the refinancing. The appellate court found that the 
trial court properly held an evidentiary hearing and used parol evidence to determine the intent of 
the parties. Having determined the intent of the parties, the Court was able to fill in the ambiguity, 
thus giving meaning and enforceability to the agreement.  


 
Prenuptial Agreements: 
 
The Fifth District in Herpich v. Estate of Herpich, 994 So. 2d  1195 (Fla. 5th DCA 2008), 


recognized similar legal principles:  If the contractual language of a prenuptial agreement is clear 
and unambiguous, the contract is the best evidence of the parties’ intent and the appellate court 
should look to the document’s plain meaning when interpreting it. Only if the language is 
ambiguous, or reasonably susceptible to more than one meaning, is the court permitted to resort to 
the rules of construction, and rely on extrinsic evidence, to interpret it.   


 
Stated Meaning and Purpose of Marital Agreements  
 
 The stated meaning and purpose of a marital agreement can permissibly override existing 
laws. Taylor v. Lutz, 134 So. 3d 1146, 1148 (Fla. 1st DCA 2014) (“[P]arties are free to agree to 
obligations the trial court could not order in the absence of an agreement.”). In fact, one of the 
purposes of both prenuptial and postnuptial agreements is to order the parties’ economic affairs ex 
ante, and this order often contradicts existing alimony or equitable distribution laws.  
 


Marital Settlement Agreements: 
 


The most common deviations restrict a party’s rights, and are facilitated through waivers 
of alimony or an equitable distribution of marital assets. However, sometimes marital agreements 
are used to enlarge a party’s rights. For example, various district courts of appeal decided cases 
involving marital settlement agreements which unambiguously prohibited the payor’s alimony 
obligation from terminating upon the remarriage of the payee. E.g., id. (finding that the 
unambiguous language in the parties’ agreement that Former Husband’s alimony obligation was 
non-modifiable controlled, rather than the remarriage termination language in Fla. Stat. 
§ 61.08(5)); Herbst v. Herbst, 150 So. 3d 290 (Fla. 2d DCA 2014) (finding that the unambiguous 
language in the parties’ agreement that the alimony payments were “for the life of the Petitioner” 
controlled, rather than the remarriage termination language in Fla. Stat. § 61.08(8)). While such a 
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requirement was contrary to applicable Florida statutes, it was nevertheless upheld because the 
parties had unambiguously agreed to it. 


 
Prenuptial Agreements: 


 
 When dealing with the waiver of active marital appreciation, be aware of a series of earlier 
cases requiring very specific language in order for that waiver to be valid. In each case, the Court 
upheld the agreements, but rather narrowly interpreted them. In Worley v. Worley, 855 So. 2d 632 
(Fla. 2d DCA 2003), the Court was faced with an agreement that provided in part “any property, 
either real or personal, acquired by either prospective spouse, before or after their marriage, shall 
be the separate property of the party owning or obtaining the property and the other party shall 
make no claim…”  The Court found that the agreement did not operate to waive the Wife’s right 
to assets acquired during the marriage as a result of contribution of marital labor and funds, nor 
did it waive her claim to the appreciated value of the Husband’s separately titled assets.  
 


Likewise, in Witowski v. Witowski, 758 So. 2d 1181 (Fla. 2d DCA 2000), the Husband 
had a vested interest in an United States Postal Service Retirement Fund, which he had fully 
disclosed. The agreement provided that the Husband would “retain all right, title and interest in 
and possession of whatever assets listed above which he may still own at the time of such 
dissolution of marriage.”  The Court found that without a specific provision waiving the Husband’s 
salary, which in turn funded his retirement fund, the marital portion of the retirement fund was not 
governed by the prenuptial agreement as the Husband’s separate property.  


 
Also, in the case of Irwin v. Irwin, 857 So. 2d 247 (Fla. 2d DCA 2003), the release of 


marital rights affected “any property owned by Ted Irwin at any time, whether such property is 
acquired or held prior to or during the marriage, or whether held in his name alone or in both of 
their names, jointly or as tenants in common.”  The Court found that the agreement did not 
specifically reserve Mr. Irwin’s marital earnings as his separate property and thus did not exclude 
Mrs. Irwin’s claim to the value of the assets purchased with those earnings.  


 
In Valdes v. Valdes, 894 So. 2d 264 (Fla. 3d DCA 2004), the Court addressed the 


requirement for a specific waiver in a prenuptial agreement as to the enhanced value of non-marital 
properties. The Court held that the agreement, while complete in many respects, was silent on the 
specific issue of enhancement or appreciation of the parties’ non-marital property and thus, absent 
a specific waiver, the Wife did not waive her right to seek equitable distribution of the enhanced 
value of non-marital properties.  


 
In Doig v. Doig, 787 So. 2d 100 (Fla. 2d DCA 2001), the Court interpreted an agreement 


which stated “neither party shall make any claim or acquire any interest in the other party’s 
separate property if it increases in value during the marriage.”  Id. at 104. The Court found this 
particular provision addressed only passive appreciation and as such, the appreciation as a result 
of marital labor or effort was not protected and thus, subject to division. Id.  


 
The foregoing cases were all decided between 2000 and 2004. Each court enforced the 


prenuptial agreement involved, but applied a very strict interpretation.  
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In 2014, the Fourth District in Hahamovitch v. Hahamovitch, 133 So. 3d 1008 (Fla. 4th 
DCA 2014), held that the language in the Agreement was broad enough to encompass a waiver of 
enhanced value of non-marital property. The Fourth District certified a conflict based upon 
conflicting decisions resulting from the Second District (Irwin v. Irwin) and Third District (Valdes 
v. Valdes), wherein the Courts construed prenuptial agreements with broad waiver of growth or 
appreciation provisions as being insufficient to waive a spouses claim to the enhanced value of the 
other spouse’s non-marital property that resulted from marital earnings.  


 
On April 22, 2014 the Florida Supreme Court accepted jurisdiction to review the Fourth 


District’s Certified Question and the Supreme Court approved the decision by the Fourth District 
holding that the broad language of the prenuptial agreement waived the Wife’s right to any asset 
titled in the Husband’s name that was acquired during the marriage or that appreciated in value 
due to marital income or efforts during the marriage.  


 
Following suit, in Berg v. Young, 175 So. 3d 863 (Fla. 4th DCA 2015), the Court held that 


the Wife was not entitled to the appreciation in the value of the dealership interest that the husband 
had purchased from his father during the marriage. The parties entered into a prenuptial agreement 
where the Wife had waived any interest in separate property owned by the other party and titled 
solely in that party’s name during the marriage. The Husband’s dealership interest was purchased 
with funds earned by the Husband and deposited into his separate bank account; thus that was his 
separate non-marital property and any change in the value of the dealership interest was a result of 
the passive increase in the value of the underlying land and buildings at the dealership and was not 
a result of active marital efforts of the Husband. 
 


SUBSEQUENT STATUTORY IMPACT 


 What if a statute is enacted after a valid marital agreement has already been executed?  
Remedial statutes can be applied retroactively. Smiley v. State, 966 So. 2d 330 (Fla. 2007). This 
is true even when the remedial provisions affect rights created by pre-existing contracts. See 
Oakbrook Associates, Ltd. v. Insurance Commissioner of the State of California, 581 So. 2d 943 
(Fla. 5th DCA 1991).  
 


What if a prenuptial agreement predates Fla. Stat. §61.075, or the alimony provisions of 
Fla. Stat. §61.08, or the modification of alimony provisions found at Fla. Stat. §61.14? The 
outcome will depend on a case-by-case approach and will be governed, in large part, on whether 
the statutory changes are found to be substantive or remedial. As a general rule, any subsequently 
enacted statutory provision of any substantive nature will most likely not modify or alter an 
otherwise valid pre-existing marital contract. See Belcher v. Belcher, 271 So. 2d 7 (Fla. 1972) 
wherein the Court stated in part, “Contracts are made in legal contemplation of existing applicable 
statutes and so it is that marriage contracts and any ante or postnuptial contracts are entered into 
subject to then existing law, including the law of this State…”  Id. at 11. See also Hahn v. Hahn, 
42 So. 3d 945 (Fla. 4th DCA 2010) (2008 amendments to section 61.13 did not retroactively apply 
to parties’ mediated marital settlement agreement to remove the Former Wife’s designation as 
primary residential parent and establish 50/50 timesharing between the parties); Bachman v. 
McLinn, 65 So. 3d 71 (Fla. 2d DCA 2011) (“the legislature did not intend the retroactive 
application to child custody judgments which became final before the effective date of the 
legislation.”). 
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DE NOVO REVIEW OF ALL TYPES OF MARITAL AGREEMENTS 


 There are a variety of standards for review by the appellate courts. In family law, we are 
most accustomed to the abuse of discretion standard whereby the appellate court will not substitute 
its opinion for the trial court unless the trial court has clearly abused its discretion.  
 
 However, interpretation of marital agreements provides the appellate court far greater 
latitude. The standard for review of any marital settlement agreement is de novo, because 
interpretation of a marital agreement is as a matter of law. As such, the appellate courts are on an 
equal footing with the trial courts as interpreters of the written document. Muir v. Muir, 925 So. 
2d 356 (Fla. 5th DCA 2006); Pita v. Pita, 16 So. 3d 1013 (Fla. 3d DCA 2009); Crawford v. Barker, 
64 So. 3d 1246 (Fla. 2011). Thus, it is much easier for the appellate courts to substitute their 
interpretation over the trial courts. Several cases have underscored this point.  
 


 The trial Court’s interpretation of a postnuptial agreement as a matter of law is subject 
to a de novo standard of review. Chipman v. Chipman, 975 So. 2d 603 (Fla. 4th DCA 
2008). 
 


 A trial Court’s interpretation of a prenuptial agreement is reviewed de novo; as such 
agreements are governed by the law of contracts. Taylor v. Taylor, 1 So. 3d 348 (Fla. 
1st DCA 2009).  
 


 A trial court’s interpretation of a prenuptial agreement is reviewed de novo; as such 
agreements are governed by the law of contracts. Murley v. Wiedamann, 25 So. 3d 27 
(Fla. 2d DCA 2009).  
 


 The appellate courts review questions of law, including those pertaining to contract 
interpretation and marital settlement agreements, de novo. Rocha v. Mendonca, 35 So. 
3d 973 (Fla. 3d DCA 2010).  
 


 A trial court’s interpretation of a marital settlement agreement is reviewed de novo. 
Pipitione v. Pipitione, 23 So. 3d 131 (Fla. 2d DCA 2009).  
 


 Determination of an alleged latent ambiguity in a marital agreement is reviewed de 
novo. Syverson v. Jones, 10 So. 3d 1123 (Fla. 1st DCA 2009).  
 


 A marital settlement agreement is subject to interpretation like any other contract. 
Therefore, the appellate court is on equal footing with the trial judge in interpreting a 
marital settlement agreement. Riera v. Riera, 86 So. 3d 1163 (Fla. 3d DCA 2012). 
 


 The interpretation of the terms of a marital settlement agreement incorporated into the 
final judgment is subject to de novo review. White v. White, 141 So. 3d 645 (Fla. 4th 
DCA 2014). 
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NOVATION 


 A marital settlement agreement that has been incorporated into a final judgment of 
dissolution of marriage is non-modifiable, regardless of either party’s financial position. Contract 
rights become fixed as of the contract, especially where that contract is confirmed by entry of final 
judgment.  
 


Parties form a novation or new contract only where there is a mutual agreement to 
substitute an existing valid obligation with a new valid obligation. Four factors are necessary to 
prove that the parties intended to create a novation: 
 


 (1)  The existence of a previously valid contract; 
 


 (2) Agreement of all the parties to the new contract;  
 


 (3) The extinguishment of the original contractual obligation; and  
 


 (4) Validity of the new contract. 
 


Absent proof of all elements, the trial court lacks the authority to rewrite the parties’ 
agreement, no matter the circumstances. See Seawell v. Hargarten, 28 So. 3d 152 (Fla. 1st DCA 
2010). Also see Chaphe v. Chaphe, 19 So. 3d 1019 (Fla. 1st DCA 2009), wherein the Court held 
that the trial court may not remake a marital settlement agreement under the guise of interpreting 
the agreement, even where an ambiguity exists. Parol evidence cannot be used to rewrite the terms 
of the agreement.  
 
 Mr. and Mrs. Valchine are no strangers to the appellate court and are the proud parties of 
three reported opinions. It is the third opinion that is of interest in this setting. The parties reached 
a mediated marital settlement agreement that was incorporated into the final judgment. The Former 
Wife appealed, alleging there was mediator misconduct and that she had entered the agreement as 
a result of duress and coercion. The appellate court initially remanded the case back to the trial 
court to make appropriate findings of fact. See Vitakis–Valchine v. Valchine, 793 So. 2d 1094 
(Fla. 4th DCA 2001). On remand, the trial court found no misconduct, no duress or coercion, and 
upheld the agreement, later affirmed by the Fourth. See Valchine v. Valchine, 923 So. 2d 511 (Fla. 
4th DCA 2006). Thereafter, the Husband filed a motion seeking to enforce the provisions of the 
settlement agreement. The Wife insisted that the settlement agreement should not control because 
during the pendency of the appeals, the Husband verbally agreed to modify the agreement. Where 
the original agreement recognized that it could only be modified in writing and where the Former 
Wife acknowledged that there was no signed writing modifying the agreement, then a verbal 
modification, even if believed to be true, would not be sufficient to overturn the written settlement 
agreement. Vitakis v. Valchine, 987 So. 2d 171 (Fla. 4th DCA 2008).  
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ABANDONMENT OF THE AGREEMENT 


 An agreement can be abandoned by the parties. “Abandonment of a contract is essentially 
rescission by mutual consent. It may be proved by showing that the acts of one party are 
inconsistent with the existence of the contract and that the other party acquiesced in those acts.”  
Painter v. Painter, 823 So. 2d 268, 270 (Fla. 2d DCA 2002). 
 


To constitute abandonment by conduct, the action relied on must be positive, unequivocal, 
and inconsistent with the existence of the contract.  McMullen v. McMullen, 185 So. 2d 191 (Fla. 
2d DCA 1966).  In McMullen, the antenuptial agreement contemplated the various benefits derived 
from holding property as tenants by the entirety.  Yet, shortly after the parties were married, the 
Wife insisted upon a re-conveyance to her of the Husband's interest in her St. Petersburg residential 
property.  The Husband joined in a conveyance of the St. Petersburg rental property to a third 
person, but the Wife received all the proceeds of that sale. The Georgia timberlands were also sold, 
and the Wife received the benefits thereof. These acts, to which the Husband acquiesced, were 
certainly inconsistent with the purposes of the antenuptial agreement and evidenced a desire on 
defendant's part to abandon the terms of the contract as far as her property was concerned.  The 
Husband's acquiescence made this abandonment mutual.  McMullen v. McMullen, 185 So. 2d 191, 
193 (Fla. 2d DCA 1966). 
 


Efforts to settle a dispute are not inconsistent with the existence of the contract and do not 
constitute abandonment of the contract.  See Bilow v. Benoit, 519 So. 2d 1114, 1117 (Fla. 1st DCA 
1988).  Public policy encourages litigants to amicably resolve their disputes without resort to the 
courts, and it would be contrary to public policy to treat Bilow's proposals, made after Benoit's 
breach, as an abandonment of the contract.  Id.   
 
Also, a claim of abandonment of the agreement is an affirmative defense, which must be 
specifically plead in a responsive pleading.  See id.  In Bilow, the Appellate Court determined that 
the affirmative defense was waived by the Defendant’s failure to plead it, and the trial court erred 
in relying on the defense as a basis for its final judgment. 


In Geraci v. Geraci, 155 So. 3d 1194, 1195 (Fla. 2d DCA 2014), the trial court found that 
the parties’ prenuptial agreement was abandoned by mutual consent as a result of the parties’ 
conduct during their 30 year marriage. Unfortunately, in affirming that decision, the appellate court 
did not include any facts which evidenced the parties’ abandonment of their agreement.  


 
However, in the trial court’s Order Regarding Affirmative Defenses as to the Validity of 


the Parties’ Antenuptial Agreement, the trial court found thirteen (13) specific instances of conduct 
throughout the parties’ long-term marriage that evidenced abandonment of the prenuptial 
agreement. Such conduct included:  


 
(a) the Wife selling her premarital home and placing the sale proceeds 


in a joint marital account;  
 
(b) the Wife depositing her inherited funds into a joint marital account;  
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(c) the parties using funds from a joint marital account to pay certain 
expenses (including real estate taxes, entitlements, and insurance 
expenses) related to premarital real estate interests and holdings of 
the Husband; 


 
(d) the Husband depositing funds from the sale proceeds of his inherited 


property into joint accounts of the parties;  
 
(e) no meaningful effort by either party to segregate their income, 


expenses, assets or debts during the course of the marriage;  
 
(f) the Husband executing a general power of attorney granting the 


Wife full and complete authority over the assets of the Husband 
(prior to melanoma diagnosis); 


 
(g) the Husband announcing to his business associates, in the presence 


of the Wife, that the Wife would have full power and authority to 
make decisions that would be binding upon the Husband 
(subsequent to melanoma diagnosis); 


 
(h) the Wife’s significantly increased presence and involvement with 


the business and property interests coinciding with the Husband’s 
melanoma diagnosis; 


 
(i) the parties jointly selecting and purchasing real property in Boca 


Grande with joint funds, taking title to the property in joint names 
(melanoma diagnosis had no role in decision to purchase or in titling 
of property) and using joint funds to improve the property;  


 
(j) the Husband transferring into the joint names of the parties the 


Myakka property (about one year after melanoma diagnosis);  
 
(k) the Wife having signatory authority on the business accounts of the 


Husband for the last twelve years of the marriage;  
 
(l) the parties having paid their living expenses from joint account 


funds throughout the course of the marriage; and 
 
(m) the parties executing deeds, waivers of interests and agreements 


related to property interests from 1991 to 2001. 
 
The trial court rejected the Husband’s argument that “any such acts by the parties represent 


a wholly permissible action, gift or conveyance as authorized in the parties’ antenuptial 
agreement.” In making this determination, the trial court relied on the unambiguous cumulative 
course of conduct by the parties, and the lack of evidence that either party considered the 
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provisions of, or even knew the whereabouts of, their antenuptial agreement until the issue of a 
possible dissolution arose.  


 
ATTACKING THE AGREEMENT 


Prenuptial and Postnuptial Agreements:  
 
 Despite the passage of years and the number of reported cases dealing with efforts to set 
aside prenuptial and postnuptial agreements, the legal standards are still set by Casto v. Casto, 508 
So. 2d 330 (Fla. 1987). Prenuptial and postnuptial agreements may be challenged on two different 
levels: 
 
  Level I:  An agreement may be set aside or modified upon establishing that it was 
reached under fraud, deceit, duress, coercion, misrepresentation, or overreaching. 
 
  Level II:  The challenging spouse must establish that the Agreement makes an 
unfair or unreasonable provision for that spouse, given the circumstances of the parties. Once 
unfairness is established, a presumption arises that there was either concealment or a presumed 
lack of knowledge of the defending spouse’s finances at the time the agreement was reached. The 
burden then shifts to the defending spouse. The presumption can be rebutted upon a showing that: 
 


(a) the defending spouse made full, frank financial disclosure; 
 


or 
 


  (b) the challenging spouse had a general knowledge of the character and extent 
of the other party’s assets and income. 
 
The test in this regard is the adequacy of the challenging spouse’s knowledge at the time of the 
agreement and whether the challenging spouse was prejudiced by the lack of information.  
 


Casto was also one of the first major decisions to recognize what grounds would not be 
sufficient to overturn an agreement:  


 
  1. A bad bargain, by itself, is not sufficient grounds to set an agreement aside;  
 
  2. A bad fiscal bargain that appears unreasonable can still be knowledgably 
entered into for reasons other than insufficient knowledge of assets and income; if an agreement 
that is unreasonable is nonetheless freely entered into, it is still enforceable; and 
 
  3. Lack of competent assistance of counsel is no basis to vacate an agreement.   
 
 An entire article could be devoted to the number of cases that have interpreted and applied 
Casto. These materials will focus on some of the more recent decisions.  
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The Fourth District in Francavilla v. Francavilla, 969 So. 2d 522 (Fla. 4th DCA 2007), 
addressed the factors necessary to establish duress. It held that in order to set aside a prenuptial 
agreement based on duress: 
 
  a. The act sought to be set aside had to be effected involuntarily and not as an 
exercise of free choice or will; and  
 
  b.  That this condition of mind was caused by some improper or coercive 
conduct of the other spouse. A spouse’s ultimatum that the marriage would not occur without a 
prenuptial agreement being signed does not constitute duress, because there is nothing improper 
about taking such a position. Id. at 524; see also, Doig v. Doig, 787 So. 2d 100 (Fla. 2d DCA 2001) 
and Eager v. Eager, 696 So. 2d 1235 (Fla. 3d DCA 1997).  
 


Mrs. Francavilla unsuccessfully argued that duress had to be presumed because she was 
seven months pregnant at the time the agreement was signed, her pregnancy forced her to leave 
her job as a flight attendant, and the agreement was not signed until an hour before the wedding 
ceremony. The Court considered other factors in finding that the Wife’s plight did not amount to 
duress, such as recognition that the negotiations stretched over several months, there was more 
than adequate disclosure, the terms were negotiated, and the Wife’s attorney drafted the agreement. 


 
In Zoldan v. Zohlman, 915 So. 2d 235 (Fla. 3d DCA 2005), the Husband claimed a 


postnuptial agreement he executed was void as a product of undue influence because it required 
him to name the Wife’s daughter as an heir equal to his three sons by a prior marriage. The Court 
held there was not sufficient proof of undue influence.  


 
In Kearney v. Kearney, 129 So. 3d 381 (Fla. 1st DCA 2013), the trial court’s decision 


finding the postnuptial agreement invalid, due to overreaching, misrepresentation, and failure to 
disclose marital assets and liabilities, and further finding that the agreement was unfair and 
unreasonable, was affirmed on appeal. It should be similarly noted, that the Court found that 
although a spouse may accept the benefits of an agreement during the marriage, this acceptance 
does not preclude a later challenge to the agreement.  


 
When applying chape Level II, is the unfairness measured as of date of the agreement or 


as of the date the party is seeking to overturn the agreement? DelVecchio v. DelVecchio, 143 So. 
2d 17 (Fla. 1962), clearly holds that the element of fairness between the parties is measured as of 
the time of the execution of the agreement. The same court in Casto 25 years later recognizing that 
the test for unfairness is, in part, based upon the circumstances of the parties, citing back to 
DelVecchio, supra.  


 
Casto goes on to recognize that the challenging spouse must present evidence of the parties’ 


relative situations, including their respective ages, health, education, and financial status. What if 
the agreement meets the fairness test based on the circumstances at the time of execution of the 
agreement, but later becomes substantially unfair with the passage of time? If a college educated 
and gainfully employed twenty-five year old woman signs an agreement that waives her right to 
alimony and assets and then later quits her job as a result of the marriage and raises three children 
and never works outside of the home again, will that same agreement meet the fairness test when 
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she is sixty? Does the trial court have the authority to apply the fairness test at the time of the 
divorce rather than at time of execution? Probably not. At this time, there does not appear to be 
any case law that allows the court to look at circumstances at the time of the dissolution to measure 
the test of unfairness.  


 
The degree and detail of the financial disclosure required to overcome the Casto Level II 


presumption seems to be lessening. The early case of O’Connor v. O’Connor, 435 So. 2d 344 (Fla. 
1st DCA 1983) offered the proposition that a financial disclosure need not be “minutely detailed 
or exact.”    


 
Later, in Waton v. Waton, 887 So. 2d 419 (Fla. 4th DCA 2004), the Husband disclosed that 


he had an ownership interest in an insurance company but did not give it a monetary value. The 
Court held that the disclosure was sufficient to give the Wife a general knowledge of the Husband’s 
assets, particularly when the Wife never sought clarification or requested any additional 
information.  


 
In Gordon v. Gordon, 25 So. 3d 615 (Fla. 4th DCA 2009), the Husband’s financial 


disclosure did not list his airline pension. The Court upheld the agreement, recognizing that the 
Husband had disclosed substantial assets, and the undisclosed pension plan constituted only a 
small fraction of the Husband’s total net worth. Of some interest is the Court’s recognition of the 
Wife’s business experience. It recognized that she had been married twice before, she had a college 
degree and at one time owned a health care agency. While she was working, she earned 
approximately $70,000 per year. The Court found that she understood the significance of the 
agreement she was about to sign and knowingly chose not to seek the advice of a lawyer. “The 
questions of whether a challenging spouse had some understanding of his or her rights, and had or 
reasonably should have had, a general and approximate knowledge of the proponent’s property, 
are matters of fact to be determined by the trial court upon the evidence, and its finding will not 
lightly be disturbed.”  McNamara v. McNamara (#2), 40 So. 3d 78, 82 (Fla. 5th DCA 2010), citing 
Del Vecchio v. Del Vecchio, 143 So. 2d 17, 20 (Fla. 1962). 


 
Query:  Should the education, intellect and experience of the challenging party have a legal 


significance? Or, are such facts secondary and just further support for upholding the validity of the 
agreement?   


   
Marital Settlement Agreements: 


 
In Para de Rey v. Rey, 114 So. 3d 371 (Fla. 3d DCA 2013), the Court affirmed the validity 


of a marital settlement agreement entered into during the course of litigation. On appeal, the Wife 
claimed the agreement was the product of duress and coercion, and made unfair and unreasonable 
provisions. The Wife argued the trial court erred by ruling on the validity of the agreement without 
allowing her the additional discovery she sought, which she claimed would have enabled her to 
prove that, based on the relative financial positions of the parties during the marriage, the 
agreement contained unfair or unreasonable provisions. However, the Wife’s pleadings were 
entirely conclusory and lacked specificity. Under such circumstances, the trial court was duty-
bound to determine the validity of the agreement prior to granting the Wife’s discovery requests.  
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In Tanner v. Tanner, 975 So. 2d 1190 (Fla. 1st DCA 2008), the Court held that the evidence 
did not support the trial court’s decision to set aside an agreement because of overreaching. The 
Court found that the facts supported nothing other than the Wife’s “buyer’s remorse,” which was 
not a sufficient basis for overturning an agreement.  


 
Likewise, the Former Wife was not entitled to a rescission of the agreement on the ground 


of unilateral mistake in Rachid v. Perez, 26 So. 3d 70 (Fla. 3d DCA 2010). There, the Wife claimed 
her own attorney mislead or induced her. The Court held that the Wife had her own obligation to 
read and know the legal parameters regarding the validity and application of her prenuptial 
agreement; any alleged lack of understanding was legally insufficient.  


 
In Stehli v. Thompson, 151 Fla. 566, 577-78 (1942), the Florida Supreme Court stated, 


 
“No rule is better settled than that a litigant who accepts the benefits or any 
substantial part of the benefits of a judgment or decree is thereby estopped from 
reviewing and escaping from its burdens. * * * It was the receipt of a substantial 
benefit that they could not have obtained without the decree, and they ought not to 
be permitted to review the provisions of it with which they are not satisfied, after 
taking the benefit of those they approve.” 
 


 Stehli, and its progenies, stand for the proposition that, when either party accepts the 
benefits of an agreement, that party is barred from later questioning or challenging the terms of 
the agreement.  Further, this proposition seems particularly applicable to situations where the 
challenging party later argues that the agreement was based on fraud or duress.  See also Fort v. 
Fort, 167 So. 2d 315, 316-17 (Fla. 2d DCA 1964) (Holding that a party’s acceptance of an 
agreement’s benefits or moving to enforce the terms of an agreement amounts to a release of errors, 
which stops that party from appealing the agreement). 
 


CASTO TEST DOES NOT APPLY TO LITIGATED SETTLEMENT AGREEMENTS 


 The Casto concept of fairness is premised on the recognition that parties to a marriage are 
not dealing at arm’s length. Casto, 508 So. 2d at 334. Del Vecchio recognized that the relationship 
between parties to a prenuptial agreement is one of mutual trust and confidence requiring exercise 
of a high degree of good faith. Once the parties become involved in divorce litigation the rules 
change.  
 


In Petracca v. Petracca, 706 So. 2d 904 (Fla. 4th DCA 1998), the Court recognized that 
after resorting to litigation over marital property rights, neither spouse can be thought to be dealing 
as fiduciaries. Once a case has been litigated, the resulting settlement agreement is not governed 
by the Casto test of fairness. A spouse challenging such an agreement where both parties were 
adversaries is limited to showing actual fraud, misrepresentation and discovery, or coercion, and 
cannot claim unfairness. Bad bargains are nevertheless enforceable so long as they are voluntarily 
and not otherwise against public policy. The fact that one party to the agreement apparently made 
a bad bargain is not a sufficient ground, by itself, to vacate or modify a settlement agreement. See 
Chovan v. Chovan, 90 So. 3d 898 (Fla. 4th DCA 2012).  
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When spouses are involved in full-fledged litigation over property and support rights, there 
can be no question of adequacy of knowledge. Adversarial parties have an opportunity of financial 
disclosure under applicable rules of procedure and accordingly, the settlement agreement is not 
subject to challenges that it is unfair or unreasonable. The parties are necessarily dealing in arm’s 
length and without any special fiduciary relationship of unestranged marital parties. Petracca, 
supra; see also Zakoor v. Zakoor, 240 So. 2d 193 (Fla. 4th DCA 1970).  


The Petracca decision does not specifically reference Fla. R. Civ. P. 1.540 or its Family 
Rule equivalent, Fla. Fam. R. P. 12.540. However, the decision incorporates the same concepts of 
limiting the basis to attack a litigated agreement and especially one that has been incorporated into 
a final judgment. The Petracca decision is also valuable for its detailed summary of the significant 
Florida cases dealing with the enforceability and challenge of marital agreements.  


The Supreme Court addressed this same issue a few years later in Macar v. Macar, 803 So. 
2d 707 (Fla. 2001). The Court specifically held that where a settlement agreement is reached after 
the initiation of litigation, parties challenging final judgments in divorce proceedings are not 
permitted to claim lack of knowledge. Through due diligence, they could have unearthed all 
relevant facts. The Court held that Rule 1.540 and not Casto provides the frame work for 
challenging a settlement agreement entered into after the commencement of litigation.  


 Kuchera v. Kuchera, 983 So. 2d 776 (Fla. 4th DCA 2008), takes the sanctity of a litigated 
agreement a step further. There, after litigation, the parties entered into a marital settlement 
agreement in 1992. Thereafter, they reconciled. The Husband filed again in 1993. They again 
reconciled. However, they also filed an agreed motion seeking court approval of their 1992 marital 
settlement agreement. The Court entered an order approving the MSA. No final judgment was ever 
entered. Several years later and after the birth of two additional children, the parties again 
separated. The Husband sought to disavow the agreement and challenged it for fairness. The trial 
court set it aside and the appellate court reversed, holding that litigated settlement agreements may 
not be challenged for fairness when each party has been represented by counsel and given the 
opportunity to learn the financial resources of the other through discovery. If the parties choose to 
settle their case, they should not be heard to assail the relative fairness of the bargain. The passage 
of several years and additional children did not lessen the enforceability of the agreement. Query:  
Did it make a difference that the high wage earning spouse was challenging the agreement, as 
opposed to the stay at home mother?  
 


UNIFORM PREMARITAL AGREEMENT ACT 


 Florida adopted the Uniform Premarital Agreement Act in 2007 and it is found at Fla. Stat. 
§61.079. In summary it: 
 


 Requires a premarital agreement be in writing and signed by both parties; 
 


 Allows the parties to address all substantive rights in the agreement; 
 


 Provides that after marriage, a premarital agreement may only be amended, revoked or 
abandoned by a written agreement signed by both parties;  
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 Identifies the basis under which a premarital agreement is not enforceable. Those 
grounds provide: 


 
o The party did not execute the agreement voluntarily; 


 
o The agreement was the product of fraud, duress, coercion, or overreaching; 


 
o The agreement was unconscionable when it was executed and before execution 


of the agreement the complaining party:  
 


(a) was not provided a fair and reasonable disclosure of the property or 
financial obligations of the other party; and 


 
(b) did not voluntarily and expressly waive in writing any right to 


disclosure of the property or financial obligations of the other party 
beyond the disclosure provided; and  


 
(c) did not have or reasonably could not have had an adequate knowledge 


of the property or financial obligations of the other party.  
 


Does Fla. Stat. §61.079 override Casto? It refers to the agreement being unconscionable, 
not unfair. It further suggests that a party may waive all disclosure rights if done so in writing. The 
language of the statute no doubt deviates from the language in Casto Level II. There do not appear 
to be any reported cases that have directly addressed this issue to date. Until there is a clear reported 
decision, it is most likely that the trial court will read the statutory provisions in tandem with the 
language of Casto.  
 


RIGHTS & INTERESTS SUBJECT TO WAIVER IN 
PRENUPTIAL AND POSTNUPTIAL AGREEMENTS 


 Prenuptial agreements allow parties to waive some rights and interests in the event of 
dissolution or death. The following are rights and interests that are subject to waiver: 
 
Post-Dissolution Alimony 
 
 The right to alimony post-dissolution may be waived, if the waiver is specific. See Fla. 
Stat. § 61.079(4)(a)4 (“Parties to a premarital agreement may contract with respect to the 
establishment, modification, waiver, or elimination of spousal support.”); White v. White, 617 So. 
2d 732, 734 (Fla. 2d DCA 1993)(“We will not permit a prenuptial agreement to waive a right to 
alimony or support unless that waiver is unambiguously expressed in the agreement.”); see also 
Worley v. Worley, 855 So. 2d 632, 634 (Fla. 2d DCA 2003). Specificity is required because of the 
“important functions fulfilled by alimony for both the recipient and this state.” White, 617 So. 2d 
at 734. Accordingly, the catchall phrase, “or any other right or claim that may otherwise be 
available,” is not a clear waiver of alimony. Id.  
 


Further, the specificity required relates to the right to alimony itself, and cannot be waived 
by giving up any right to a spouse’s separate property because the income produced by that 
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separate property is fairly considered by the trial court in determining the payor spouse’s ability to 
pay. See Johnson v. Johnson, 779 So. 2d 620, 620 (Fla. 5th DCA 2001) (“The husband did not 
waive alimony by the agreement; he merely waived any claim to the wife’s separate property. 
However, it is clear that one’s separate property, while not subject to distribution, may still 
constitute income from which alimony obligations may be met.” (citing Fla. Stat. § 61.08(2)(d) 
and (g)).  
 
Modification of Alimony 
 
 It is also important to waive any right to modification of the alimony established in the 
prenuptial agreement and to specifically provide that no jurisdiction will be allowed to make any 
later award to avoid any future rights to alimony. See Vargas v. Vargas, 654 So. 2d 963 (Fla. 5th 
DCA 1995) (affirming trial court’s decision to modify the separation agreement’s term limiting 
alimony to a maximum of five years to permit permanent alimony because it found the waiver 
therein did “not attempt to waive causes of action for modification of support which might arise 
in the future.”). 
 


In Vargas, the parties’ separation agreement provided for five years of alimony to the Wife, 
but the wife filed a supplemental petition for modification requesting the court modify her alimony 
award to be permanent. Id. at 964. In determining whether the Wife waived her right to seek 
modification of alimony, the court looked at the critical language of the General Release provision: 
“Each party . . . does hereby release the other . . . from all causes of action, claims, rights or 
demands whatsoever which either had or now has against the other.” Id. In affirming the trial 
court’s decision to modify the separation agreement’s alimony provision, the Fifth District Court 
of Appeal stated: 
 


The right to seek modification of alimony which depends on a future 
change of circumstance is not a cause of action or claim that either 
party had either before the agreement or at the time of the agreement. 
The agreement, by its terms, does not attempt to waive causes of 
action for modification of support which might arise in the future. 
Had it done so, the waiver would have been effective. Without it, 
there is no effective waiver. 


 
Id.; see also Posner I, 233 So. 2d at 385-86 (holding that an antenuptial agreement settling alimony 
rights is subject to increase or decrease under changed conditions as provided in section Fla. Stat. 
§ 61.14, as the parties are assumed to have known of the existence of the statute when they made 
their agreement); Posner II, 257 So. 2d at 534 (“[A] change in circumstances of the party since the 
date of the agreement can be considered by the [c]hancellor in modification of support and alimony 
provided for in an antenuptial agreement.”). 
 
 Thus, the right to modify alimony may be waived, and a specific waiver is also required. 
See Hahamovitch v. Hahamovitch, 133 So. 3d 1008, 1017 (Fla. 4th DCA 2014), affirmed by 174 
So. 3d 983 (Fla. 2015). In Hahamovitch, the parties’ prenuptial agreement only contained a general 
waiver of alimony “except as otherwise provided for herein.” Id. at 1017, 1012. The appellate court 
found that such language did not specifically waive the wife’s right to seek judicial modification 
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of the alimony provided for in the agreement, and actually considered the agreement to be “silent 
on modification of alimony.” Id. at 1017; cf. Snedaker v. Snedaker, 660 So. 2d 1070, 1073 (Fla. 
4th DCA 1995) (finding a sufficient waiver of the wife’s right to modify the $42,000 per year 
alimony based upon the length of the marriage set by the parties’ antenuptial agreement, where the 
parties agreed that amount was final and waived “any and all rights to receive any further 
alimony”). The Fourth District Court of Appeal also noted that “the integration clause in the 
prenuptial agreement cannot reasonably be construed as prohibiting judicial modification of the 
alimony obligation.” Hahamovitch, 133 So. 3d at 1017. 
 
Equitable Distribution 
 
 The right to an equitable distribution of marital property may be waived. See Fla. Stat. 
§ 61.075(6)(b)4, (“Nonmarital assets and liabilities include . . . Assets and liabilities excluded from 
marital assets and liabilities by valid written agreement of the parties.”).  
 
 However, even if an individual asset is defined as non-marital according to the prenuptial 
agreement’s terms, the other party will still be entitled to an equitable distribution of “[t]he 
enhancement in value and appreciation of nonmarital assets resulting either from the efforts of 
either party during the marriage or from the contribution to or expenditure thereon of marital funds 
or other forms of marital assets, or both” absent a specific waiver of such enhancement or 
appreciation. Fla. Stat. §61.075(6)(a)1b; see Witowski v. Witowski, 758 So. 2d 1181, 1184 (Fla. 
2d DCA 2000); Worley v. Worley, 855 So. 2d 632 (Fla. 2d DCA 2003).  
 


The Florida Supreme Court resolved a circuit split regarding what constitutes a sufficiently 
specific and therefore valid waiver of enhancement or appreciation of a nonmarital asset. See 
Hahamovitch v. Hahamovitch, 174 So. 3d 983 (Fla. 2015) (resolving the Fourth District’s certified 
conflict with Irwin from the Second District and Valdes from the Third District). The Fourth 
District Court of Appeal certified conflict because “both the Second District and Third District 
have construed prenuptial agreements with substantially similar title provisions as being 
insufficient to waive a spouse’s claim to the enhanced value of the other spouse’s non-marital 
property that resulted from marital earnings.” Hahamovitch v. Hahamovitch, 133 So. 3d 1008, 
1016 (Fla. 4th DCA 2014). 


 
Most recently, in Felice v. Felice, 194 So. 3d 1037 (Fla. 2d DCA 2016), the parties entered 


in a prenuptial agreement where the Wife agreed that she would not be entitled to any interest in 
the Husband’s premarital home on Marco Island. The Husband also agreed that the Marco Island 
property “shall be always and forever pursuant to [the] agreement of the parties, remain pre-marital 
property…” and at no time shall the wife “…be entitled to any interest in said home unless such 
right is granted with the same formality as the instant instrument.” 


 
The trial court found the prenuptial agreement to be enforceable and found that the 


language does not prevent the former wife from claiming an interest in the former husband’s 
premarital home. Specifically, the trial court said the following: 


 
The Court finds that the Prenuptial Agreement fails to specifically 
address whether or not the provisions of the agreement apply to the 
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enhanced value of the [the former husband’s] premarital property 
that resulted from the contribution of marital funds or labor. 


 
 The trial court further found that because the Prenuptial Agreement is silent to the 
definition of non-marital assets that while the language protects the husband’s home, it does not 
protect the enhancement or appreciation of the value of the home during the marriage, as a result 
of marital income or efforts. As such, the trial court counted a marital interest in the home on the 
equitable distribution schedule and then awarded the premarital interest to the Husband.  
 
 The Husband appealed and argued that the trial court erred in including the appreciation of 
the former husband’s premarital home as a marital asset in the equitable distribution schedule.  
In light of Hahamovitch, the appellate court reversed the trial court’s interpretation of the 
prenuptial agreement and remanded it for the trial court to recalculate the equitable distribution 
scheme excluding the amount that represented the enhanced value of the former husband’s 
premarital home.  
 


The Second District Court of Appeal:  
 


1. Witowski v. Witowski, 758 So. 2d 1181 (Fla. 2d DCA 2000), decided whether the 
Wife waived her right to equitable distribution of the portion of Husband’s nonmarital retirement 
account which accrued after marriage. On this issue, the parties’ prenuptial agreement provided 
that “in the event of dissolution of their marriage, Daniel James Witowski shall retain all right, 
title, and interest in and possession of [his nonmarital retirement account].” Id. at 1182.  


The Court found that this waiver did not address future enhancement because it did not 
waive the wife’s right to property acquired by the Husband in the future after marriage. Id. at 1184. 
(“Cameron is distinguishable from the instant case because unlike the antenuptial agreement here, 
the agreement in Cameron specifically addressed future enhancement . . . [by] delineat[ing] the 
wife’s intentions to ‘waive, relinquish and bar her rights . . .to property owned by [the husband] at 
the present time or to be acquired by him in the future.’”).  


Moreover, the Court noted that “[w]ithout a specific provision in the antenuptial agreement 
that the husband’s salary will be his separate property, it is not a protected asset.” Id. at 1185. Since 
the Husband’s nonmarital retirement account appreciated because of contributions from the 
Husband’s salary—a marital asset since the prenuptial agreement did not address it or any property 
acquired by the Husband in the future after marriage—those contributions to the Husband’s 
nonmarital retirement account were marital assets subject to equitable distribution. Id. at 1184-85. 
Therefore, the Court concluded that the Wife was entitled to equitable distribution of that portion 
attributable to the marital contributions and the Husband was entitled to the premarital value of 
the fund, plus passive accumulations thereon. Id. at 1185. 
  


2. Doig v. Doig, 787 So. 2d 100 (Fla. 2d DCA 2001), decided whether the Wife 
waived her right to equitable distribution of the enhancement value of the marital home which was 
stipulated to be the Husband’s nonmarital asset. The prenuptial agreement provided that “[n]either 
party shall make any claim or acquire any interest in the other party’s separate property if it 
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increases in value during the marriage.” Id. at 103. The appellate court—without citing any 
authority or providing any reasoning for its decision—”construe[d] this provision of the agreement 
to address passive appreciation” and affirmed the trial court’s determination that the Wife was 
entitled to half the enhancement value of the marital home. Id. 


 
3. Worley v. Worley, 855 So. 2d 632 (Fla. 2d DCA 2003), analyzed whether the Wife 


waived her right to equitable distribution of any appreciation in the Husband’s premarital orange 
groves and in property acquired during the marriage but titled solely in the Husband’s name. In 
making a decision, the court stated that “our decisions in Witowski and Doig, are controlling.” 
Worley, 855 So. 2d at 634. The prenuptial agreement herein contained the following provision: 
“Any property…acquired by either prospective spouse, before or after their marriage, shall be the 
separate property of the party owning or obtaining the property, and the other party shall make no 
claim or demand on the separate property…for that separate property.” Id. at 634.  


Despite the prenuptial agreement addressing property acquired in the future after marriage, 
the court found that the prenuptial at issue “does not specifically protect the Husband’s salary from 
consideration as a marital asset and, by extension, does not protect property he purchased with that 
income from being considered as a marital asset.” Id. The result was that “the marital properties 
and the enhanced value of the nonmarital properties attributable to marital contributions [we]re 
subject to equitable distribution.” Id. at 634-35. 
 


4. Irwin v. Irwin, 857 So. 2d 247 (Fla. 2d DCA 2003), overruled in part by 
Hahamovitch v. Hahamovitch, 174 So. 3d 983 (Fla. 2015), reversed the trial court’s finding that 
the prenuptial agreement’s waiver provision meant that there was no marital property to divide. 
Id. at 248. Such an application was characterized as “overbroad.” Id. The waiver provided that 
“[Mrs. Irwin] hereby waives and releases all rights in the property and estate of Ted Irwin . . . upon 
dissolution of marriage . . . which she may acquire by reason of her marriage to Ted Irwin. The 
foregoing shall apply to any property owned by Ted Irwin at any time, whether such property is 
acquired or held prior to or during the marriage, and whether held in his name alone or in both of 
their names.” Id. In reversing, the appellate court relied on the fact that: 


The agreement did not specifically reserve [the husband’s] marital 
earnings as his separate property, and thus did not exclude [the 
wife’s] claim to share in the value of assets purchased with those 
earnings. Nor did the agreement waive [the wife’s] claim to her 
rightful share of the marital asset consisting of the enhanced value 
of [the husband’s] separate property that resulted from the 
contribution of marital funds or labor. Id. at 248-49 (internal 
citations omitted). Worley and Witowski were cited in support. 
 


The Third District Court of Appeal: 
 


Valdes v. Valdes, 894 So. 2d 264 (Fla. 3d DCA 2004) overruled in part by Hahamovitch 
v. Hahamovitch, 174 So. 3d 983 (Fla. 2015), followed the approach taken in Worley and Irwin. 
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Here, the prenuptial agreement provides: the parties “shall have no interest in or to said property 
nor make any claim against said property;” and “assets acquired by [the parties], wherein 
ownership or title is not taken jointly or as tenants by the entireties, shall be presumed to be non-
marital assets, and shall be considered the separate property of the person acquiring same.” Valdes, 
894 So. 2d at 267. The appellate court concluded that the trial court properly found that the Wife 
did not waive her right to seek equitable distribution of the enhanced value of non-marital 
properties, despite the prenuptial agreement, because such enhancement was the result of marital 
labor from both parties. Id. 


 
The Fourth District Court of Appeal: 


 
5. Weymouth v. Weymouth, 87 So. 3d 30 (Fla. 4th DCA 2012), decided whether the 


Wife waived her right to equitable distribution of the enhancement value of the marital home which 
was the Husband’s non-marital asset before the marriage. In the parties’ prenuptial agreement, the 
Wife agreed to “remise, release and quit claim all right, title and interest she might have or 
otherwise could have . . . to any property owned prior to marriage . . . by Michael and specifically 
waives any and all claim or claims which she might have in and to the real and personal property 
of Michael, owned prior to marriage.” Id. at 34. The Court found that the prenuptial agreement in 
this case does not specifically address enhancement value and that the Wife was therefore entitled 
to equitable distribution of the appreciation on the Husband’s non-marital property. 
 


6. Hahamovitch v. Hahamovitch, 133 So. 3d 1008 (Fla. 4th DCA 2014), affirmed by 
174 So. 3d 983 (Fla. 2015), decided two years later, analyzed whether the provisions of the parties’ 
prenuptial agreement were broad enough to waive the Wife’s right to any asset titled in the 
Husband’s name that was acquired or enhanced during the marriage with marital labor or earnings. 
Paragraph 5 provided that the parties “shall . . . keep and retain sole ownership . . . with respect to 
all property, real, personal or mixed, now owned or hereby acquired by each of them respectively.” 
Id. at 1012. Paragraph 17 provided that if the Husband “purchases, acquires, or otherwise obtains, 
property in his own name, then [the husband] shall be the sole owner of same.” Id. The appellate 
court decided that the critical factor in deciding whether a prenuptial agreement effectively waives 
a party’s right to enhancement or appreciation is whether the prenuptial agreement references 
property acquired after marriage. Id. at 1015. (“In this case, unlike Witowski, . . . the prenuptial 
agreement does address property acquired by the Husband in the future.”). In support, Cameron v. 
Cameron, 591 So. 2d 275 (Fla. 5th DCA 1991), was cited; Cameron was distinguished in 
Witowski, 758 So. 2d at 1184 (“Cameron is distinguishable from the instant case . . .”). As a result, 
the court concluded that: 


 


Paragraph 17, when read together with the other provisions of the 
prenuptial agreement, is sufficient to waive future enhancement of 
nonmarital property, even if it is due to marital earnings or labor. To 
hold otherwise would read the title presumption provision out of the 
agreement. If the prenuptial agreement is to effectively shield the 
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husband’s assets from the wife’s claims, it must also include any 
appreciation in value. Id. at 1015-16.  


 
Since the prenuptial agreement in Weymouth did not address the future acquisition of 


property, the Fourth District Court of Appeal distinguished, rather than overruled, that decision. 
Hahamovitch, 133 So. 3d at 1016. 


 
The Florida Supreme Court: 


 
7. Hahamovitch v. Hahamovitch, 174 So. 3d 983 (Fla. 2015), answered the following 


question of great public importance in the affirmative: 


Where a prenuptial agreement provides that neither spouse will ever 
claim any interest in the other’s property, states that each spouse 
shall be the sole owner of property purchased or acquired in his or 
her name, and contains language purporting to waive and release all 
rights and claims that a spouse may be entitled to as a result of the 
marriage, do such provisions serve to waive a spouse’s right to any 
share of assets titled in the other spouse’s name, even if those assets 
were acquired during the marriage due to the parties’ marital efforts 
or appreciated in value during the marriage due to the parties’ 
marital efforts? Id. at 984.  


 
The Court resolved the circuit split by focusing exclusively on the “plain meaning” of the 


prenuptial agreement’s language. Thus, where the Wife waived and released any and all rights 
and claims to all property solely owned by the Husband at the time of the agreement or acquired 
in the future, the Court concluded that “any property the husband owned at the time of execution 
of the premarital agreement and any property the husband acquired in his name after the execution 
of the agreement, including any enhancement in value or appreciation of such properties, are the 
husband’s nonmarital assets.” Id. at 986-87 (emphasis added). The Court disapproved the 
approach taken by Irwin of the Second District and Valdes of the Third District because it ran 
“counter to a prenuptial agreement’s actual language that expressly encompasses all property 
solely owned by one spouse presently and in the future and that expressly waives all of the other 
spouse’s rights and claims in such property.” Id. at 987. 


 
 Accordingly, while an express waiver is still required to effectuate a waiver of a spouse’s 
right in any appreciation or enhancement from marital efforts of the other spouse’s non-marital 
assets, this requirement is satisfied by a broad general waiver that waives any present or future 
rights in the property of the other party.  
 
Elective Share 
 
 A party can waive the right to claim an elective share upon the death of the other party. See 
Weisfeld-Ladd v. Estate of Ladd, 920 So. 2d 1148, 1150 (Fla. 3d DCA 2006) (affirming trial 
court’s decision that the Wife waived her right to an elective share in the prenuptial agreement); 
see also Fla. Stat. § 732.702(1) (allowing a surviving spouse to waive rights to “an elective share, 
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intestate share, pretermitted share, homestead, exempt property, family allowance, and preference 
in appointment as personal representative of an intestate estate” in a written contract or agreement). 
 
Post-Dissolution Attorney’s Fees 
 
 A party can waive the right to post-dissolution attorney’s fees; costs and suit monies. See 
Hahamovitch, 133 So. 3d at 1022 (“[T]he fee waiver in the prenuptial agreement precludes the 
wife from receiving a[n attorney’s] fee award for services rendered after the entry of the dissolution 
judgment.”); Lashkajani v. Lashkajani, 911 So. 2d 1154, 1158 (Fla. 2005) (“The evolution in our 
law, therefore, has been toward greater freedom of contract regarding post-dissolution spousal 
support [and attorney’s fees], while recognizing the continuing obligations of support before the 
marriage is dissolved.”). 
 


RIGHTS AND INTEREST NOT SUBJECT TO WAIVER IN  
PRENUPTIAL AND POSTNUPTIAL AGREEMENTS 


 It is still against the public policy of this state to waive temporary support and temporary 
attorney’s fees.  
 
Temporary Support 
 


The Court in Aguilar v. Montero, 992 So. 2d 872 (Fla. 3d DCA 2008), recognized that 
notwithstanding language in the prenuptial agreement to the contrary, the Wife was entitled to 
temporary support. Following the rationale in Belcher v. Belcher, 271 So. 2d 7 (Fla. 1972), it is 
still against the public policy to enforce any provisions waiving temporary support. See also Khan 
v. Khan, 79 So. 3d 99 (Fla. 4th DCA 2012) (holding that the parties’ agreement in which they had 
agreed to pay their own attorney’s fees in any dissolution proceedings was a violation of public 
policy).  


 A similar holding but with a different outcome is found in Ledea–Genaro v. Genaro, 963 
So. 2d 749 (Fla. 4th DCA 2007). There, the Court recognized that there could be no waiver of 
temporary support. However, the Wife in that case did not request any temporary alimony during 
the proceedings, but only at the final hearing. The trial court found that she had failed to prove a 
need for such alimony and the Fourth District concluded that the Court did not abuse its discretion.  


 
This concept has been interpreted in a gender-neutral way, so a Husband has an equal right 


to temporary support from his Wife. See Lashkajani v. Lashkajani, 911 So. 2d 1154 (Fla. 2005). 
Temporary support includes both pre-dissolution alimony and attorney’s fees, costs and suit 
monies. 


 
 The Florida Supreme Court reiterated that the right to pre-dissolution alimony cannot be 
waived. See Lashkajani v. Lashkajani, 911 So. 2d 1154, 1158 (Fla. 2005) (recognizing “the 
continuing obligations of [spousal] support before the marriage is dissolved”); Aguilar v. Montero, 
992 So. 2d 872, 873 (Fla. 3d DCA 2008) (“Florida case law nonetheless holds…that the right to 
pre-dissolution [spousal] support cannot be waived.”); Simon v. Simon, 83 So. 3d 927 (Fla. 4th 
DCA 2012) (finding that the trial court erred by limiting the amount of the Wife’s temporary 
support based upon the terms of the parties’ amended prenuptial agreement). “This long-standing 
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policy draws no distinction between prenuptial and postnuptial agreements.” Khan v. Khan, 79 So. 
3d 99, 103 (Fla. 4th DCA 2012) (deciding that trial court erred in concluding that the wife’s right 
to request alimony pendente lite was precluded by the parties’ prior marital settlement agreement, 
even where that agreement contained a provision that reconciliation would not invalidate it). 
 
Temporary Attorney’s Fees 


 Likewise, a provision in a premarital agreement that waives each party’s claim for 
attorney’s fees and costs cannot be applied to preclude an award of temporary attorney’s fees. The 
Court recognized that in a temporary setting prior to dissolution, Fla. Stat. §61.16, relating to need 
and ability to pay, continues to apply. Of course, the claiming party still must meet the burden of 
proving need and ability to pay. Lord v. Lord, 993 So. 2d 562 (Fla. 4th DCA 2008).  


A similar result is found in McNamara v. McNamara (#1), 988 So. 2d 1255 (Fla. 5th DCA 
2008). In this first of two published opinions involving Dennis and Heidi McNamara, the court 
held that it would not enforce a Georgia postnuptial agreement that waived the Wife’s entitlement 
to temporary attorney’s fees even though such provisions were valid and enforceable under 
Georgia law. See also, Higginbotham v. Higginbotham, 52 So. 3d 806 (Fla. 3d DCA 2011)(Wife 
was not limited to $5,000 cap on attorney’s fees as set forth in the parties’ prenuptial agreement, 
however, temporary fee award of $305,640.00 was excessive). 


  
Temporary Agreements 


It is important to remember that agreements as to temporary support and attorney’s fees 
are still to be given weight in temporary relief determinations.  See Schecter v. Schecter, 109 So. 
3d 833 (Fla. 3d DCA 2013).  In Schecter, the parties entered into not one but two agreements 
providing for Mrs. Schecter to receive temporary attorney's fees, the first for “every month ... so 
long as this matter is pending,” and the send addressed a 15% hold back of the fees.  The Appellate 
Court held that agreements concerning the payment of temporary attorney's fees are not necessarily 
controlling, but they should also not be ignored.  See id. at 838 (Fla. 3d DCA 2013); citing Vick 
v. Vick, 675 So. 2d 714, 718 (Fla. 5th DCA 1996) (“Since the determination of fees and costs 
related to a matter which the parties properly could stipulate, the trial court was bound by the 
pretrial stipulation.”). 


Child Support & Custody 
  


The right to child support cannot be waived. See Dechant v. Florida Dep’t of Revenue ex 
rel. Rees, 915 So. 2d 215, 216 (Fla. 3d DCA 2005) (“Child support is a right that belongs to the 
child, and may not be contracted away by the parents. It is not a requirement imposed by one parent 
on the other; rather it is a dual obligation imposed on the parents by the State.”).  


 
In discussing the issue of child support in marital agreements, the Second District Court of 


Appeal stated that the prohibition against contracting away child support: 
 


“…does not prevent the parents from making agreements 
concerning child support as long as the agreements serve the best 
interests of the child. However, if the parents make such an 
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agreement, it will be recognized by the court only if the best interests 
of the child are fully served by the terms of the agreement. Thus, the 
trial court has an independent obligation to determine whether the 
child’s best interests are served by the parents’ agreement 
concerning their child support obligations.” 
 


Wendel v. Wendel, 852 So. 2d 277, 285 (Fla. 2d DCA 2003) (internal citations omitted).  
 


This is a general principle which applies regardless of the type of marital agreement 
containing child support provisions. This means that “[a] trial court has broad authority to reject 
the amount of child support agreed to by the parties,” and can set a higher amount of child support 
because such a “determination is within the sound discretion of the trial court, subject to statutory 
guidelines and a reasonableness test.” Pedroza v. Pedroza, 779 So. 2d 616, 618, 619 (Fla. 5th DCA 
2001) (affirming the trial court’s finding that the $1,000 support per month agreed to by the parties 
is “inadequate and falls far below that required by Florida Statute 61.30” and the decision to set 
the support obligation at $2,636.50 per month). However, presumably the parties could attempt to 
limit application of the child support guidelines to a percentage of earned income or other 
benchmark. 
 
 The parties also cannot waive the court’s application of the best interest standard in child 
custody determinations or modifications. However, the parties can waive the “substantial change 
in circumstance” standard in any future modification case. See, e.g., Arrabal v. Hage, 19 So. 3d 
1137, 1139 (Fla. 3d DCA 2009). 
 
Temporary Support in Paternity Cases 
 
 Florida Law’s public policy barring the parties’ ability to waive temporary support and 
attorney’s fees applies equally in paternity cases.  See Englesen v. Landers, 699 So. 2d 1031, 1032 
(Fla. 4th DCA 1997).  In Englesen, prior to the birth of the child and while the parties were living 
together, the parties entered into an agreement for support the child.  The agreement contained an 
attorney's fee provision that purported to cover any subsequent proceedings involving the child.  
See id.  After the birth of the child, the parties separated and the Mother filed a paternity action. 
At the time of the temporary relief hearing, the primary issues were the children’s issues, 
temporary child support, and temporary attorney's fees and costs.  See id.  The Appellate Court 
found that the trial court had the discretion, in considering the best interests of the child, to 
disregard the attorney’s fee provision in the parties’ agreement and award temporary attorney’s 
fees and costs.  See id. 
 
 


PREVAILING PARTY FEE PROVISIONS 


Prenuptial Agreements: 


While it is against public policy to waive temporary attorney’s fees, provisions in 
prenuptial agreements that award attorney’s fees to the prevailing party in any action to enforce 
the agreement are enforceable. Lashkajani v. Lashkajani, 911 So. 2d 1154 (Fla. 2005). There, the 
Court recognized that prevailing party clauses do not address either spouse’s need for support. 
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They merely solidify the party’s agreement by providing a disincentive to spouses who may 
frivolously challenge it. The Court went on to explain its rationale, “Because prenuptial 
agreements regarding post dissolution support are enforced “as a matter of contract,” and 
prevailing party clauses have long been enforceable in ordinary contracts, we find no reason not 
to enforce them here.”  Id. at 1159.  


Marital Settlement Agreements: 
 


In Vitale v. Vitale, 31 So. 3d 970 (Fla. 4th DCA 2010), the court recognized that prevailing 
party clauses in MSAs are generally enforced and the need and ability to pay provisions of Fla. 
Stat. §61.16 do not apply.  


 
RELOCATION PROVISIONS 


 Relocation provisions agreed upon by and between the parties can be of great significance 
to the Court in determining whether to permit the relocation of a minor child.  


In Rossman v. Ghuman-Profera, 67 So. 3d 363 (Fla. 4th DCA 2011), the Court denied a 
Mother’s request to relocate the minor child to Texas and granted the Father’s request for a 
modification of custody designating him as the primary residential parent where the parties’ 
agreement “expressly prohibited the Mother from relocating with the minor child outside of 
Florida without permission from the Father or the court” and the Mother had already moved to 
Texas despite her pending request to relocate and had indicated that she did not intend to move 
back. Id.  


In Orta v. Suarez, 65 So. 3d 988 (Fla. 3d DCA 2011), the Court erred in denying the Wife’s 
petition to relocate to California with the parties’ minor child where the Wife met her burden of 
demonstrating that it was in the child’s best interests and the parties had always agreed to move to 
California which was the only state where the Wife could practice dentistry without re-attending 
dental school. 


PROCEDURAL CONSIDERATIONS FOR ALL MARITAL AGREEMENTS 


(1)  Attorney’s Deposition 
 
The act of bringing an action to contest the validity of a marital agreement by itself does 


not waive the attorney-client privilege. Absent a waiver, the attorney-client privilege remains 
intact. Scott v. Scott, 17 So. 3d 918 (Fla. 4th DCA 2009).  Citing the leading case of Quillo v. 
Quillo, 621 So. 2d 460 (Fla. 4th DCA 1993), the Court recognized that Fla. Stat. §90.502(4) 
outlines five situations where there is no attorney-client privilege. None of those waivers were 
present in the case at bar. The deposition was permitted to proceed, but with the right to interpose 
objections on any questions that encroached on privileged communications between the petitioner 
and her lawyer.  
 
(2) Agreements in Writing  
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Historically, marital agreements had to be in writing. This was due to the one year provision 
contained in Florida’s Statute of Frauds. See Fla. Stat. § 725.01. This means that a defense which 
takes the oral agreement out of the statute’s reach, i.e. complete performance, might be sufficient 
to support enforcement of an oral agreement. See Kersey v. Kersey, 802 So. 2d 523, 525 (Fla. 1st 
DCA 2001) (“Section 725.01, which generally bars any action based on an agreement in 
consideration of marriage unless in writing, has been interpreted as permitting consideration of 
such oral contracts if performed within one year.”); but see, Miller v. Greene, 104 So. 2d 457, 461 
(Fla. 1958) (“Marriage itself is generally, if not universally, held not sufficient part performance 
to take a parol antenuptial agreement out of the Statute [of Frauds].”). However, the one year 
provision of the Statute of Frauds has been broadened in Florida to the point that any contract that 
is capable of being performed within one year is no longer subject to invalidity by operation of the 
Statute of Frauds. See Browning v. Poirier, 165 So. 3d 663 (Fla. 2015).  


PROCEDURAL CONSIDERATIONS FOR MARITAL SETTLEMENT AGREEMENTS 


(1)  Due Process Requires a Hearing 
 


Where sufficient allegations are made to state a cause of action for relief under Fla. Fam. 
L. R. P. 12.540, the claimant seeking to set aside a settlement agreement is entitled to a hearing on 
the merits of the motion. Marjon v. Lane, 995 So. 2d 1086 (Fla. 2d DCA 2008). Even where the 
mediated settlement agreement provided the exculpatory clause that the agreement was fair and 
reasonable and was the result of no duress, undue influence, fraud or overreaching, it still did not 
bar the party from proceeding with his action. Likewise, see Gostyla v. Gostyla, 708 So. 2d 674 
(Fla. 2d DCA 1998) and Johnson v. Johnson, 738 So. 2d 508 (Fla. 1st DCA 1999).  


 
(2)  No Discovery until MSA Set Aside 
 


Where the parties reached a litigated marital settlement agreement and the Wife filed an 
action to set it aside, the Wife was not entitled to further financial discovery until such time as the 
agreement is actually set aside. Carter v. Carter, 3 So. 3d 397 (Fla. 4th DCA 2009). There, relying 
on Petracca, supra, the Court reasoned that unless and until the trial court invalidates the marital 
settlement agreement, the Husband’s private financial information should remain private.  


 
(3)  Return to Status Quo 
 


An often overlooked legal defense to a motion for relief from judgment or an action seeking 
to rescind a settlement agreement is the requirement that the parties be returned to status quo prior 
to the settlement. The complaining party must be able to return the parties to the status quo prior 
to the settlement as a condition precedent in order to maintain any cause of action seeking to 
rescind a settlement agreement. Mazzoni Farms, Inc. v. E.I. Dupont DeMenours and Co., 761 So. 
2d 306 (Fla. 2000). The facts do not always lend themselves to this defense, but this can be a very 
useful tool where a party seeks to set aside an agreement and there has been full compliance or 
substantial funds already paid pursuant to the agreement.  


 
(4) Interlocutory Appeals 
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Fla. R. App. P. 9.130 governs the circumstances where appeals of non-final orders are 
authorized. At the present time, an order passing upon the validity of a marital settlement 
agreement is not appealable as an interlocutory order.  


 
(5)  Sanctions Order  
 


A sanctions order is a ruling of the court and the parties cannot overcome the effectiveness 
of that court order by agreeing among themselves to the contrary. In Gottfried v. Kutner Law Firm, 
34 So. 3d 56 (Fla. 3d DCA 2010), the trial court entered a strong sanction order in the form of 
attorney’s fees against the Husband for absconding with marital assets. The Husband and Wife 
later entered into a marital settlement agreement providing that each would be responsible for their 
own attorney’s fees and costs and in effect, asking the court to withdraw its earlier oral 
pronouncement assessing attorney’s fees. Whether to relieve the Husband of sanctions was a 
matter addressed to the discretion of the trial court, and the Court held that the parties, through 
their agreement, could not override the trial court’s order. The sanction order awarding attorney’s 
fees was upheld, notwithstanding the parties’ agreement. 


 
(6)  Methods of Testing Marital Settlement Agreement 
 


A party can challenge the validity of a marital agreement pursuant to Chapter 61 or 
pursuant to Fla. Fam. R. P. Rule 12.540. Where interpretation of the agreement is an issue, the 
parties can also avail themselves of Fla. Stat. Chapter 86 dealing with declaratory judgments. 
Conlan v. Conlan, 43 So. 3d 931 (Fla. 4th DCA 2010). 


 
Fla. Fam. R. P. Rule 12.540 provides that “Florida Rule of Civil Procedure 1.540 shall 


govern general provisions concerning relief from judgment, decrees, or orders, except that there 
shall be no time limit for motions based on fraudulent financial affidavits in marital or paternity 
cases.”  Florida Rule of Civil Procedure 1.540 sets forth several bases upon which to seek relief 
from judgment and requires that certain motions be filed within one year of the judgment 
(1.540(b)). See Champion v. McDaniel, 740 So. 2d 17 (Fla. 1st DCA 1999)(petition filed sixteen 
months after entry of final judgment denied where appellee failed to prove fraud on the court or 
the filing of a fraudulent financial affidavit – the fact that one party was in a superior bargaining 
position does not warrant relief); Suppa v. Suppa, 871 So. 2d 988 (Fla. 5th DCA 2004)(marital 
settlement agreement set aside based upon Casto where court found that there was not an arms’ 
length negotiation and that the Wife did not know her rights even though Wife only alleged fraud 
in her 1.540 motion); Heard v. Heard, 965 So. 2d 173 (Fla. 5th DCA 2007)(Former Wife’s motion 
for relief from final judgment filed four years later was denied where the Former Wife had access 
to all material financial information when she agreed to the child support amount in the MSA). 
Note: attorney’s fees are available when an agreement is set aside on a rule 1.540(b) motion. See 
Bane v. Bane, 775 So. 2d 938 (Fla. 2000)(“In summary, we hold that section 61.16 authorizes an 
award of attorney’s fees for a rule 1.540(b) motion to set aside a property settlement that was the 
product of one party’s fraud.”). 


 
(7) Agreement to be signed by All Parties 
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A mediated settlement agreement must be signed by all parties; the attorney’s signature for 
a party is not enough to bind that party. See Dean v. Rutherford Mulhall, P.A., 16 So. 3d 284 (Fla. 
4th DCA 2009).  


 
See also, Saunders v. Saunders, 39 So. 3d 425 (Fla. 5th DCA 2010)(although parties 


represented that they reached a settlement and that a stipulated judgment would be filed, there was 
no stipulation signed by the parties nor any transcript of an oral stipulation to support the final 
judgment of dissolution – judgment must be based on trial evidence or facts stipulated to in the 
record). But see, Hernandez v. Hernandez, 58 So. 3d 313 (Fla. 5th DCA 2011)(rulings agreed to 
by both Husband and Wife on the record at the final hearing and contained in the final judgment 
were binding although other portions of the judgment that were not agreed to and were not 
supported by evidence in the record or factual findings in the judgment were reversed). 
 
(8)  Oral Settlement Agreements  
 


Generally, an agreement announced in open court in an enforceable marital settlement 
agreement (“agreement”). However, in order for the agreement to be enforceable, the agreement 
must be agreed to by the parties on the record; the judge must obtain clear and unequivocal assent 
to the agreement from each party on the record, and must also confirm that each party has discussed 
the agreement with their attorney and fully understands the terms. See Richardson v. Knight, 197 
So. 3d 143 (Fla. 4th DCA 2016).  
 


In Richardson, the parties reached a settlement agreement on the day of trial. The parties’ 
attorneys read the agreement in the record and the Court entered a Final Judgment incorporating 
the terms and attached the transcript to serve as the Marital Settlement Agreement. The Former 
Husband appealed the Final Judgment and the appellate court reversed the Final Judgment because 
there was no sworn testimony at final hearing indicating the parties’ assent to the agreement.  


 
While the Final Judgment included language that the Court had taken sworn testimony of 


the parties, it was clear from the transcript that the trial judge had never asked the parties on the 
record if they agreed to and understood the terms of the agreement, or if they had discussed it with 
their attorneys. The trial judge erred by accepting the oral agreement as valid and incorporating it 
into the final judgment as it was not based upon either parties’ testimony or sworn statements.  


 
(9)  Findings of Income and Needs 
 


Drafting Issue:  Is it necessary to include findings of income and needs when drafting 
marital settlement agreements dealing with alimony? Getting the parties to agree to such factual 
findings in the body of the agreement is often difficult, if not impossible to do. However, the case 
of Eisemann v. Eisemann, 5 So. 3d 760 (Fla. 2d DCA 2009), held that the Wife’s attempt at upward 
modification of alimony could not be based upon her unmet needs at the time of the original award. 
The parties had reached a settlement agreement. Thus, there were no trial court findings as to the 
Wife’s needs at the time of the settlement.  When the Husband’s income rose substantially, the 
Wife sought a modification of her alimony based on her unmet needs at the time of the agreement. 
The Court held that the trial court’s judgment modifying alimony had to be reversed and remanded 
for reconsideration in light of the Wife’s current unmet needs that fulfilled the criteria of 
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substantial change not contemplated at the time of the dissolution, rather than any consideration 
of her alleged unmet needs at the time of the settlement.  


 
In a similar case, Morrison v. Morrison, 60 So. 3d 410 (Fla. 2d DCA 2011), a Former Wife 


sought an upward modification of alimony only nine and one-half months after the final judgment 
of dissolution based upon both her need for alimony and an increase in the Former Husband’s 
ability to pay. At the time of dissolution, the parties entered into a MSA and the Wife agreed to 
accept alimony of $900 per month even though her monthly needs were $3,400 per month. The 
parties filed financial affidavits at the time of the dissolution but the trial court made no findings 
regarding the parties’ actual expenses or ability to pay because of the negotiated settlement. The 
Court held that modification of the Former Wife’s alimony to $3,250 was an abuse of discretion 
and that “[t]he trial court should not consider the Former Wife’s unmet needs at the time of 
dissolution but must consider only those needs that meet the criteria of a substantial change that 
was not contemplated at the time of dissolution and that is sufficient, material, permanent, and 
involuntary.  Likewise, the trial court must also consider only a permanent, substantial change in 
the Former Husband’s ability to pay that was not contemplated at the time of dissolution and that 
is sufficient, material, and involuntary.”  Id. at 416. 


 
In rendering its decision, the Morrison Court addressed the “Bedell exception” (Bedell v. 


Bedell, 583 So. 2d 1005)(Fla. 1991) which applies only when the alimony awarded to the recipient 
spouse is insufficient to satisfy the spouse’s needs as established during the marriage due to the 
payor’s financial inability to pay and the trial court was legally required to award such amount. 
The Morrison court held that the Bedell exception did not apply in that case and stated:  “The trial 
court was not legally required to make the requisite findings of one spouse’s needs and the other’s 
inability to pay due to the parties’ negotiated settlement agreement. Since the parties fairly entered 
into the MSA at the time of dissolution, the trial court was not legally required to award an amount 
of alimony which did not meet the needs of the Former Wife.” Id. at 415. However, in a footnote, 
the court stated, in pertinent part: 
 


We encourage parties with unmet needs at the time of dissolution to 
include contractual provisions in the MSA which protect their 
interests. In addition, parties who enter into an MSA could petition 
the court to make a legal finding of unmet needs based on the 
parties’ financial affidavits. Id. at 416. 
 


 Including findings of the parties’ needs when drafting marital settlement agreements may 
be an effective way of protecting the parties’ interests. For instance, in the case Garvey v. Garvey, 
138 So. 3d 115 (Fla. 4th DCA 2014), the former husband sought a downward modification of his 
alimony obligation in the parties’ martial settlement agreement due to the deterioration of his 
health. The former wife argued that the former husband should not be entitled to a downward 
modification because they had contemplated the deterioration of the former husband’s multiple 
sclerosis at the time that they into the agreement. Although the Court ultimately held in the former 
husband’s favor, the parties may have been able to avoid litigation on this issue by including 
provisions in the martial settlement agreement that addressed and resolved the effect of this 
anticipated change in circumstance.  
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(10)  Modification and Waivers 
 


Parties to a marriage may waive their statutory right to seek modification of alimony 
provisions in a settlement agreement if the language in the agreement clearly and unambiguously 
expresses waiver or if the interpretation of the agreement as a whole can lead to no other 
conclusion but waiver. Rosenthal v. Rosenthal, 199 So. 3d 541 (Fla. 1st DCA 2016). 


 
(11)  Sanctions for Non Compliance 
 


In a rather extreme case of bad behavior, the Second District dismissed an appeal of an 
order granting the Former Wife’s motion to enforce the marital settlement agreement as a 
sanction. It discovered the Former Husband had created and submitted a fraudulent court order in 
an effort to terminate the military retirement benefits paid to the Former Wife. The Court 
recognized that while dismissal of an appeal is a very serious sanction, creating false court orders 
was an action that justified such a sanction. King v. Taylor, 3 So. 3d 405 (Fla. 2d DCA 2009).  
 


(12) Effect Of Reconciliation Or Remarriage 
 


If parties to a dissolution action reach a marital settlement agreement and then reconcile or 
remarry, whether that agreement is effective in a subsequent dissolution action is governed by the 
Florida Supreme Court’s decision in Cox v. Cox, 659 So. 2d 1051 (Fla. 1995):  


 
[W]e hold that reconciliation or remarriage abrogates the executory 
provisions of a prior marital settlement agreement unless there is an 
explicit statement in the agreement that the parties intended 
otherwise. However, we hold that the executed provisions of a prior 
marital settlement agreement are not affected by reconciliation or 
remarriage absent a re-conveyance or a new written agreement to 
the contrary. Id. at 1054.  
 


This means that where the necessary explicit statement is absent, provisions which have 
not been completed or performed at the time of the subsequent dissolution action will not be 
enforceable following a reconciliation or remarriage. Thus, even though the Wife had agreed to 
receive only six years of rehabilitative alimony under the prior marital settlement agreement 
(which was executed three years ago), because the parties remarried and that prior agreement did 
not mention reconciliation or remarriage, the Wife was entitled to present evidence at the final 
hearing on her entitlement to permanent, rehabilitative or lump sum alimony. Slotnick v. Slotnick, 
891 So. 2d 1086, 1086-89 (Fla. 4th DCA 2004). 


 
In Kuchera v. Kuchera, 983 So. 2d 776, 779 (Fla. 4th DCA 2008), the parties’ prior marital 


settlement agreement was found to govern property rights and support issues in their subsequent 
dissolution action. In reaching this conclusion, the Fourth District Court of Appeal relied primarily 
on the plain text of the agreement, since that guides the interpretation of unambiguous agreements. 
Id. The Cox decision and its principles were never cited or referenced. However, such principles 
were effectively followed because the parties’ prior marital settlement agreement contained the 
following language: “[r]econciliation shall not abrogate the provisions of this Agreement relating 
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to the parties’ property rights and support.”  That was a sufficiently explicit statement that the 
parties intended that reconciliation would not abrogate the executory provisions for the prior 
marital settlement agreement to govern the current dissolution proceeding. Thus, this decision is 
not inconsistent with Cox. 
 
(13) Arbitration Clauses 
 


Fla. Stat. §44.104 entitled “Voluntary binding arbitration and voluntary trial resolution” 
provides, in subparagraph (14), that it “…shall not apply to any dispute involving child custody, 
visitation, or child support…”  In Martinez v. Kurt, 45 So. 3d 961 (Fla. 3d DCA 2010), the Third 
District held that although Former spouses agreed to resolve future post-judgment disputes by 
arbitration, Fla. Stat. § 44.104 excludes “any dispute involving child custody, visitation, or child 
support” from arbitration (relying upon its earlier decision in Toiberman v. Tisera, 998 So. 2d 4 
(Fla. 3d DCA 2008)). But see, Schulberg v. Schulberg, 883 So. 2d 352 (Fla. 3d DCA 
2004)(arbitration clause in parties’ marital settlement agreement requiring parties to attend binding 
arbitration if they are unable to agree about whether the children should attend private school is 
not a violation of Fla. Stat. §44.104(14) since it is a future dispute, not an existing dispute, and the 
issue for the arbitrator is one of educational need). 


 
A demand for arbitration cannot be made before the validity of the antenuptial agreement 


is determined.  Caldwell v. Caldwell, 915 So. 2d 728 (Fla. 5th DCA 2005). 
 
(14) Death Benefits and Beneficiary Designations 
 


In Crawford v. Barker, 64 So. 3d 1246 (Fla. 2011), the Florida Supreme Court was faced 
with the issue of “whether language in a marital settlement agreement, which specifically refers to 
a beneficiary-designated policy, plan, or account (such as a deferred compensation fund or life 
insurance policy), but does not state who is or is not to receive the death benefits and does not 
specify the beneficiary, trumps the pre-dissolution beneficiary designation on the policy, plan, or 
account.” Id. at 1248. The Court held “that absent the marital settlement agreement providing who 
is or is not to receive the death benefits or specifying who is to be the beneficiary, courts should 
look no further than the named beneficiary in the separate document of the policy, plan or account.  


 
General language in a marital settlement agreement, such as language stating who is to 


receive ownership, is not specific enough to override the plain language of the beneficiary 
designation in the separate document. The spouse, who owns the policy, plan or account following 
the dissolution of marriage, is otherwise free to name any individual as the beneficiary; however, 
if the spouse does not change the beneficiary, the beneficiary designation in the separate document 
controls.” Id. The Court noted:  “Magic words are not required; however, if the parties wish to 
specify in a marital settlement agreement that a spouse will not receive the death benefits or wish 
to specify a particular beneficiary, this should be done clearly and unambiguously.”  Id. at 1256. 


 
CHOICE OF LAW PROVISIONS 


Because of the transient nature of people litigating in Florida, it is not uncommon to come 
across a choice of law provision in marital agreements. Absent a public policy violation, Florida 
enforces parties’ choice of law contractual provisions. McNamara v. McNamara (#2), 40 So. 3d 
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78 (Fla. 5th DCA 2010), citing Mazzoni Farms Inc., supra and Baker v. Baker, 622 So. 2d 541 
(Fla. 5th DCA 1993); Lamb v. Lamb, 154 So. 3d 465 (Fla. 5th DCA 2015). The mere difference 
between the law of the forum and that of a foreign state does not make application of the foreign 
law contrary to Florida public policy. McNamara, supra, citing Wilkinson v. ManPower, Inc., 531 
F2d 712 (5th Cir 1976).  


 
At issue in McNamara was a marital agreement governed by Georgia law that waived the 


Wife’s entitlement to temporary attorney’s fees. The Court found that particular provision was 
contrary to the public policies of this State and upheld the trial court’s award to the Wife of 
temporary attorney’s fees, even though such waiver was valid under Georgia Law. See McNamara 
v. McNamara (#1), 988 So. 2d 1255 (Fla. 5th DCA 2008).  


 
The Court recognized that review of a trial court’s choice of law determination is de novo. 


McNamara, (#2), supra.  
 
In order to be void as against public policy, the Court must find that the contract is injurious 


to the interest of the public or contravenes some established interest in society. McNamara, (#2), 
supra. See also Murley v. Wiedamann, 25 So. 3d 27 (Fla. 2d DCA 2010); Kerr Construction, Inc. 
v Peters Contracting, Inc., 767 So. 2d 610 (Fla. 5th DCA 2000). 


 
Trial tactic note:  Where a choice of law provision applies, what is the best way to interpret 


foreign law? The trial court is qualified to determine the law in a foreign jurisdiction and expert 
testimony generally cannot be offered to invade the province of the trial court. On the other hand, 
expert testimony on foreign law can often be useful and trial courts are generally open and 
receptive to entertaining expert opinion on laws in foreign countries.  


 
Whether by expert testimony or legal memorandum, it is still necessary to request the trial 


court to take judicial notice. Fla. Stat. §90.202 permits the Court to take judicial notice of: 
 


(2) decisional, constitutional, and public statutory law of every other state, 
territory and jurisdiction of the United States;  


 
(4) laws of foreign nations; and 
 
(7)  rules of Court of any court of record of the United States or any other State, 


territory, or jurisdiction of the United States.  
 
Fla. Stat. §90.203 requires the Court to take judicial notice of any of the above cited items when a 
party requests it and provides the adverse party timely written notice of the request in order to 
enable the adverse party to meet the request and furnishes the Court with sufficient information to 
enable it to take judicial notice of the matter. It is important to file the request for judicial notice 
sufficiently ahead of trial to allow the other party to respond and to provide the court sufficient 
information ahead of the trial.  
 
 
 







 41 


FORUM SELECTION CLAUSES 


A common component of many contracts that preselect the choice of law to be applied is 
an additional provision that selects the forum in which to litigate. Forum selection clauses are fully 
enforceable absent a showing that enforcement of the provision would be unreasonable and unjust; 
parties have the right to make free and voluntary choices in their agreements. See Manrique v. 
Fabbri, 493 So. 2d 437 (Fla. 1986). See also Kerr Construction, Inc. v. Peters Contracting, Inc., 
767 So. 2d 610 (Fla. 5th DCA 2000).  


 
The right of forum selection for contract disputes is premised on the generally accepted 


notion that forum selection clauses provide a degree of certainty to contracts by obviating 
jurisdictional struggles and by allowing parties to tailor the dispute resolution mechanism to their 
particular situation. Golden Palm Hospitality, Inc. v Stearns Bank, N.A., 874 So. 2d 1231 (Fla. 5th 
DCA 2004). As a general rule, whether a forum selection clause in a contract is valid and 
enforceable is a procedural issue that is to be determined in accordance with the law of the forum 
state rather than the law of the state designated in the agreement. Golden Palm Hospitality, supra. 
It is generally appropriate for a court in Florida, as a procedural issue to determine the validity and 
enforceability of a forum selection clause despite the choice of law provision in the agreement. 
Golden Palm Hospitality, supra. Even where a party is claiming fraud in the agreement, if the 
forum selection clause itself was not a product of the fraud then the forum selection clause can still 
be enforced. Golden Palm Hospitality, supra.   See also Fendi v. Condotti Shops, 754 So. 2d 755 
(Fla. 3d DCA 2000).  


 
Further, see First Pacific Corporation v. Sociedade de Empreendimentos, 566 So. 2d 3 (Fla. 


3d DCA 1990), recognizing that although forum selection clauses are ordinarily enforced, a forum 
selection clause would be held unenforceable if enforcement would contravene strong public 
policy of the forum in which suit was brought or where the clause was a consequence of fraud or 
overreaching.  


 
Also, be aware of Fla. R. Civ. P. 1.061 Choice of Forum. This Rule provides that an action 


can be dismissed on the ground that a satisfactory remedy may be more conveniently sought in a 
jurisdiction other than Florida providing that the plaintiff can reinstate their suit in the alternate 
forum without undue inconvenience or prejudice. Thus, if the forum selected by the contract would 
not be able to exercise jurisdiction over the parties then the forum selection clause may not be 
enforced.  


 
CONSIDERATION 


 A valid marital agreement must be supported by consideration. However, what constitutes 
consideration may vary depending upon the type of agreement. 
 


1. Premarital Agreements – the marriage itself is sufficient consideration – O’Shea v. 
O’Shea, 221 So. 2d 223 (Fla. 4th DCA 1969). 


 
2. Postnuptial Agreements – See, e.g., Ashby v. Ashby, 651 So. 2d 246, 247 (Fla. 4th 


DCA 1995)(“It is axiomatic that a promise, no matter how slight, can constitute 
sufficient consideration so long as a party agrees to do something that they are not 
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bound to do.”); Diaz v. Rood, 851 So. 2d 843, 846 (Fla. 2d DCA 2003)(“To 
conclude that consideration is fair or unfair, rather than merely extant, is not the 
proper province of the court.”).  


 
But see, Rosenberg v. Lawrence, 541 So. 2d 1204, 1206 (Fla. 3d DCA 
1988)(agreement to pay expenses on behalf of adult child as long as parties consent 
could not be enforced against former Husband where he was not consulted and did 
not consent – “Where one party retains to itself the option of fulfilling or declining 
to fulfill its obligations under the contract, there is no valid contract and neither side 
may be bound.”); Abbott v. Kiser, 654 So. 2d 640, 641 (Fla. 4th DCA 1995)(“A 
party’s promise to pay a sum which he or she is already obligated to pay, whether 
as a lump sum or in accordance with an installment plan is not valid 
consideration.”). See also Smith v. Locklear, 906 So. 2d 1273, 1274 (Fla. 5th DCA 
2005)(“The agreement lacks consideration. Providing past services rendered 
without the expectation of compensation is not adequate consideration to support a 
contract.”) and Brinson v. Herlong, 121 Fla. 505 (Fla. 1935)(no valuable 
consideration for alleged agreement to extend maturity of a mortgage debt).  


3. Support Agreements - “Agreements between unmarried parties may be enforced 
provided there is valid and lawful consideration apart from any express or implied 
agreement regarding sexual relations.” Dietrich v. Winters, 798 So. 2d 864, 866 
(Fla. 4th DCA 2001). See also, Stevens v. Muse, 562 So. 2d 852, 853 (Fla. 4th DCA 
1990)(“[t]he co-signing of the note, the pledging of the certificate of deposit and 
the promise to repay the loan all constituted valid and lawful consideration separate 
and apart from any express or implied agreement regarding sexual relations”) and 
Crossen v. Feldman, 673 So. 2d 903 (Fla. 2d DCA 1996)(unmarried parties are 
legally capable of entering into a contract for support). In Posik v. Layton, 695 So. 
2d 759 (Fla. 5th DCA 1997), the Court upheld a support agreement between 
unmarried parties noting that “[t]he obligations imposed on Ms. Posik by the 
agreement include the obligation ‘to immediately commence residing with Nancy 
L.R. Layton at her said residence for the remainder of Emma Posik’s life…” which 
is “very similar to a ‘until death do us part’ commitment.” Id. at 762. In Forrest v. 
Ron, 821 So. 2d 1163 (Fla. 3d DCA 2002), the court held that “the parents’ 
agreement to attempt a reconciliation for a three-month period in order to re-
establish a family unit in the best interests of their child, to provide a home for the 
child, and to avoid expensive and protracted litigation is valid and lawful 
consideration separate and apart from any agreement regarding sexual relations.” 
Id. at 1165. But see, Maszewski v. Piskadlo, 318 So. 2d 226 (Fla. 2d DCA 
1975)(contract was void for lack of mutuality of obligation where both parties 
promised not to dispossess the other from the residence they lived in but since 
appellee was a life tenant and could not have been dispossessed anyway, appellant 
gave up nothing).  


  
4. Waiver of Spousal Rights – Fla. Stat. §732.702 permits a spouse to waive the rights 


of a surviving spouse to an elective share and other rights by written contract, 
agreement or waiver. See, e.g., Steffens v. Evans, 70 So. 3d 758 (Fla. 4th DCA 
2011). Subparagraph (3) provides: “No consideration other than execution of the 
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agreement, contract, or waiver shall be necessary to its validity, whether executed 
before or after marriage.” 


 
UNENFORCEABLE AGREEMENTS 


There are certain agreements that, at the present time, Florida Courts will not enforce.  
 
1.  Agreements providing for visitation by a non-parent – See Wakeman v. Dixon, 921 


So. 2d 669 (Fla. 1st DCA 2006)(holding that “under Florida law, absent evidence 
of detriment to the child, courts have no authority to grant custody or to compel 
visitation by a person who is not a natural parent and that agreements providing for 
visitation by a non-parent are unenforceable.”). See also, D.E. v. R.D.B., 929 So. 
2d 1164 (Fla. 5th DCA 2006)(“Florida law…does not allow a non-parent to seek 
custody or visitation.”).  


 
2. Agreements to marry – See Hoffman v. Boyd, 698 So. 2d 346 (Fla. 4th DCA 


1997)(Court held that a married man’s written agreement to support a woman 
indefinitely if he did not marry her within a specified period of time was void and 
unenforceable based upon public policy and Florida Statutes). 
 


3. Agreements for sex – See Posik v. Layton, 695 So. 2d 759 (Fla. 5th DCA 1997); 
Poe v. Estate of Levy, 411 So. 2d 253 (Fla. 4th DCA 1982) (an agreement for 
support between unmarried adults is valid unless the agreement is inseparably based 
upon illicit consideration of sexual services). 


 
CASE SUMMARIES 


2017 


 Hudson v. Hudson, 209 So. 3d 656 (Fla. 1st DCA 2017). 
 


THE TRIAL COURT ERRED IN AWARDIG THE WIFE REASONABLE RENT 
FROM THE HUSBAND BECAUSE THE PARTIES’ MARITAL SETTLEMENT 
AGREEMENT DID NOT OBLIGATE THE HUSBAND TO PAY RENT 
 
The Husband and Wife entered into a partial mediated settlement agreement.  The parties’ 
agreement provided that the Wife “shall assume the exclusive ownership and possession 
of the marital home.” Nevertheless, the Husband continued to live with her in the marital 
home nearly four more years.  At Final Hearing, the Wife requested an award of reasonable 
rent due to the Husband’s refusal to vacate the marital home.  The trial court held that the 
Wife was entitled to reasonable rent in the amount of $23,500.00.  The Husband appealed.  
The Appellate Court held that the trial court erred in ordering an award of reasonable rent 
because the parties’ settlement agreement did not contain any terms obligating the Husband 
to pay rent for the time he was there.   
 


 Sciame v. Sciame, 215 So. 3d 190 (Fla. 2d DCA 2017). 
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THE TRIAL COURT WAS AFFIRMED IN ITS INTERPRETATION OF THE 
PARTIES’ MARITAL SETTLEMENT AGREEMENT.  HOWEVER, THE TRIAL 
COURT WAS OVERTURNED FOR REQUIRING SECURITY FOR THE WIFE’S 
AWARD OF A PORTION OF HUSBAND’S PENSION 
 
The Former Husband appealed a post dissolution enforcement order.  The Former 
Husband argued that the trial court misinterpreted a provision of the parties’ Marital 
Settlement Agreement.  On appeal, and for the first time, the Former Husband argued that 
the trial court erred by failing to take parol evidence regarding the parties’ attempt because 
a latent ambiguity existed in the MSA.  However, at trial, the Former Husband argued, 
“There is no basis I believe for any parol evidence to come in, and I've put in case law on 
that.”  The Appellate Court reasoned that parol evidence probably should have been 
admitted because both parties were arguing two (2) different interpretations of the MSA, 
but it held that any error was invited due to both parties’ arguing that there was no 
ambiguity in the agreement. 
However, the Appellate Court held that the trial court did commit error by ordering the 
Former Husband to elect survivor benefits to secure the award.  The trial court was without 
jurisdiction to require this election because the MSA did not contain a provision requiring 
security for the pension award.  The trial court’s decision to add such a provision 
effectively modified the equitable distribution award without authority, which was error. 


 
 Regan v. Regan, 217 So. 3d 91 (Fla. 4th DCA 2017). 


 
THE TRIAL COURT WAS AFFIRMED IN ITS DECISIONS NOT TO IMPUTE 
ADDITIONAL INCOME TO THE FORMER WIFE AND NOT TO CONSIDER 
INCOME THAT COULD BE GENERATED FROM HER FINANCIAL 
HOLDINGS BECAUSE THESE CONCEPTS WERE NEVER CONTEMPLATED 
BY THE PARTIES’ MARITAL SETTLEMENT AGREEMENT 


 
The parties entered into a Marital Settlement Agreement, wherein the Former Husband 
agreed to pay the Former Wife $9,000.00 per month in alimony.  Subsequently, the Former 
Husband filed a petition to modify his alimony obligation.  At final hearing, the Former 
Husband argued that the Former Wife had significantly reduced her living expenses, she 
should be imputed to minimum wage, and that she should be required to use her retirement 
assets to generate additional income. 
 
The trial court granted the Former Husband’s petition, and it reduced the Former 
Husband’s alimony to $7,800.00 per month.  However, the trial court found that the parties’ 
agreement as to the amount per month was not tied to her expenses at the time of the 
dissolution (an affidavit showed the former wife's expenses at the time of the dissolution 
were in excess of $15,000 per month).  Also, the trial court found that the parties’ MSA 
never contemplated the Former Wife working to support her standard of living.  The 
Former Husband appealed. 
 
The Appellate Court held that the trial court did not abuse its discretion for failing to impute 
income to the former wife for employment. She had not been employed outside the home 
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for the entire marriage and the MSA did not either specifically or impliedly require the 
former wife to work to support herself.  Additionally, the trial court did not abuse its 
discretion in refusing to consider income that could be generated from the Former Wife’s 
financial holdings.  The trial court’s refusal merely gave effect to the MSA because it never 
contemplated the use of these funds for the Former Wife’s support.  Therefore, the trial 
court was affirmed on all issues. 


 
 Armao v. McKenney, 218 So. 3d 481 (Fla. 4th DCA 2017). 


 
THE TRIAL COURT WAS AFFIRMED IN HOLDING THAT THE PARTIES’ 
ENTERED INTO A VALID ORAL COHABITATION AGREEMENT.  
HOWEVER, THE TRIAL COURT ERRED IN AWARDING DAMAGES IN THE 
AMOUNT OF $750,000.00 
 
Anthony Armao filed a complaint against Russell Turnbull for partition of real property 
they owned as joint tenants with rights of survivorship. In addition to half of the sale 
proceeds, Armao sought credits for expenses paid on the property. Turnbull denied that 
Armao was entitled to any credits and counterclaimed for breach of an oral cohabitation 
and support agreement. 
 
At trial, Mr. Turnbull testified that the parties entered into an oral cohabitation agreement.  
They discussed how they would work together, live together, provide for each other, and 
take care of each other.  They agreed to move in together, to be a couple, and take care of 
each other financially and emotionally, “just like a married couple.” They agreed that all 
their income, investments, assets, and inheritances would be combined and used to pay 
their current and future expenses.  In addition to his testimony, Mr. Turnbeull presented 
evidence that the parties were involved in a forty-six-year relationship, wherein the had a 
ceremony and celebrated anniversaries.  They purchased multiple residences together. 
They created identical trusts and wills leaving everything to each other.  Also, Mr. Armao 
made all of the parties’ financial decisions, which he was able to do because Mr. Turnbull 
gave Mr. Armao all of his paychecks during their relationship.  Therefore, Mr. Turnbull 
sought $509,224.00, which was half of the balances in five Wells Fargo accounts in 
Armao's name totaling $1,048,448.00. 
 
The trial court entered a final judgment granting partition of the property and ordered that 
the sale proceeds be divided equally between the parties without credits to either party.  
The trial court’s determination was based on its finding that the parties' funds were 
“commingled,” and that mortgage payments and living expenses were made with 
commingled funds. As to the counterclaim, the court found that, “50% of the net fair market 
value of all assets of Plaintiff and Defendant should be awarded to the Defendant” and 
awarded Turnbull $750,000 to represent that “50%” interest in the joint assets.  Mr. Armaro 
appealed. 
 
The Appellate Court held that Florida Law recognizes that unmarried cohabitants may 
agree to enter into an enforceable contract that establishes rights and responsibilities 
towards each other.  However, the agreement must be based on valid, lawful consideration.  
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The Appellate Court reasoned that competent substantial evidence supported the trial 
court's finding that the parties entered into an oral cohabitation agreement.  Specifically, 
Mr. Turnbull's testimony was sufficiently specific as to the essential terms of their contract 
because he testified that the parties agreed to combine all of their income, investments, 
assets, and inheritances, which would be combined and used to pay their current and future 
expenses.  The essential terms were evidenced by the parties’ course of conduct which 
showed that the parties had a sufficiently definite agreement, not indefinite terms such as 
aspirational goals. 
 
As to the issue of the damages ordered by the trial court, the Appellate Court held that the 
court committed error because the monetary award was not based on competent substantial 
evidence.  The evidence presented showed that the parties jointly owned $1,048,448.00.  
Half of $1,048,448.00 is $509,224.00, which is the proper amount of damages.   


 
 Lord v. Lord, 220 So. 3d 575 (Fla. 4th DCA 2017). 


 
THE TRIAL COURT ERRED BECAUSE IT HAD NOT LOST ITS 
RESPONSIBILITY TO DISTRIBUTE THE PARTIES’ MARITAL ASSETS 
EVENTHOUGH THE PARTIES HAD ENTERED INTO A MARTIAL 
SETTLEMENT AGREEEMENT  


 
The parties entered into a Marital Settlement Agreement.  The MSA stated that the parties 
would, “amicably divide all personal property, furnishings, and other like items between 
themselves” and, if not able to do so, they would mediate the division of any remaining 
items.  Approximately five (5) years later, the parties were unable to resolve distribution, 
and the Former Husband filed a motion to enforce the marital settlement agreement, a 
motion to compel mediation, and a motion to compel inventory. 
 
The trial court held a hearing on the motions. The court received testimony, and it 
expressed concern as to whether the court was “supposed to figure out” the truth regarding 
which items were marital and non-marital.  Accordingly, the court denied the motions. 
 
The Appellate Court held that the trial court committed error by not ruling on the issues 
contained within the motions.  In a marital dissolution action, section 61.075, Florida 
Statutes (2012), “expressly requires trial courts” to make specific written findings 
identifying, valuing, and distributing marital and non-marital property. Accordingly, the 
parties' agreement to attempt to distribute the personal property without court intervention 
did not eliminate the court's statutory obligation to do it for them when their efforts at a 
nonjudicial resolution failed.  


 
 Whissell v. Whissell, 222 So. 3d 594 (Fla. 4th DCA 2017). 


 
THE TRIAL COURT ERRED BY CLASSIFYING THE PAYMENTS MADE TO 
THE WIFE, PURSUANT TO THE PARTIES’ PRENUPTIAL AGREEMENT, AS 
ALIMONY BECAUSE THE PARTIES HAD WAIVED THEIR RIGHT TO 
ALIMONY 
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The parties waived their right to alimony in a prenuptial agreement which neither party 
challenged.  However, the prenuptial agreement provided upon the entry of a final 
judgment of dissolution of marriage, Former Husband or one of his companies would pay 
Former Wife a gross salary of $6,000 per month for twenty-four months from the date of 
the entry of the final judgment of dissolution.  Although the trial court found the parties 
waived their right to alimony in the prenuptial agreement, it found the parties intended the 
salary payments “would be a form of alimony e.g. durational alimony.” 
 
The Appellate Court held that this was error.  In waiving their right to alimony, the parties 
intended to take the payments outside chapter 61, Florida Statutes, and outside the power 
of the trial court to hold Former Husband in contempt in the event he fails to pay.  It is 
clear the intent of the parties was not to classify these payments as alimony.  Accordingly, 
it was error for the trial court to do so. 


 
 Pataro v. Pataro, 42 Fla. L. Weekly D1721 (Fla. 3d DCA 2017). 


 
THE TRIAL COURT ERRED BY RULING ON THE FORMER WIFE’S MOTION 
TO SET ASIDE THE MARTIAL SETTLEMENT AGREEMENT WHEN THE 
FORMER HUSBAND DID NOT HAVE PROPER NOTICE 


 
The parties entered into a martial settlement agreement.  Two years later, the Former Wife, 
pursuant to Fla. R. Civ. P. 1.540 moved to set the agreement aside based on fraud.  The 
motion was never heard, but the parties engaged in discovery. 
 
During the discovery phase, the Former Wife filed a motion to compel and for sanctions 
based on the Former Husband’s bad faith failure to provide discovery.  Subsequently, the 
trial court held a hearing on the Former Wife’s motion.  During the course of the hearing, 
the Former Husband admitted he had failed to obey orders to produce material documents 
in his possession and lied three times in sworn materials filed in court.  As part of the trial 
court’s order, it imposed various sanctions and granted the Former Wife’s request to set 
aside the Marital Settlement Agreement. 
 
The Appellate Court held that the trial court erred by setting aside the Marital Settlement 
Agreement because the Former Wife’s Motion to Set Aside the Marital Settlement 
Agreement was not set for hearing on that day, only the Former Wife’s Motion to Compel 
and for Sanctions.  The Former Husband was not provided adequate notice and time to 
prepare to argue against the Former Wife’s motion to set aside the Marital Settlement 
Agreement.   


 
 Kallett v. Kastriner, 2017 WL 3721819 (Fla. 2d DCA 2017). 


 
THE TRIAL COURT ERRED IN GRANTING THE FORMER WIFE’S MOTION 
FOR SUMMARY JUDGMENT BECAUSE THE TERMS OF THE PARTIES’ 
STIPULATION WAS SUBJECT TO MULTIPLE INTERPRETATIONS 
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The parties entered into a stipulated settlement agreement where they agreed to reduce the 
Former Husband's alimony obligation by $500 per month on account of a reduction in his 
income. The trial court later ratified this stipulation.  The stipulation states: 
 


“The Former Husband shall seek no further reduction of his alimony obligation 
before December 31, 2010, and the Former Husband shall not be entitled to any 
further reduction of his alimony obligation prior to December 31, 2010. The 
Former Husband may seek downward modification of his alimony obligation 
only if he is involuntarily unemployed.” 
 


The trial court agreed with the Former Wife that paragraph seven permanently barred the 
Former Husband from seeking modification of his alimony obligation unless he is 
involuntarily unemployed. 
 
The Appellate Court held that the statutory right to seek modification may be waived only 
“if the language in the agreement clearly and unambiguously expresses waiver or if the 
‘interpretation of the agreement as a whole can lead to no other conclusion but waiver.  
However, the Appellate Court determined that the parties’ stipulation was subject to 
various reasonable interpretations.  Therefore, it did not express an unambiguous and 
irrevocable intent to waive all future modifications.   
 


2016 


 Ebanks v. Ebanks, 198 So. 3d 712 (Fla. 2d DCA 2016). 
 
TRIAL COURT ERRED BY MISINTERPRETING THE UNAMBIGUOUS TERMS 
OF THE PARTIES’ MARTIAL SETTLEMENT AGREEMENT BY ORDERING A 
FORCED SALE OF THE PARTIES’ REAL PROPERTY 
 
The parties were divorced in Florida in 2008.  Four years later, the Former Husband died, 
and he and the Former Wife continued to own three (3) properties in the Cayman Islands, 
which passed to the Former Wife, as the survivor, pursuant to their sovereign laws.  
However, the Former Husband’s brother was his personal representative, and he filed a 
motion in the dissolution case to enforce the divorce judgment. 
 
At that time, the parties owned the Cayman Islands properties in what Florida law refers to 
as a joint tenancy with rights of survivorship. In the Cayman Islands, this form of 
ownership is known as a “joint proprietorship” under that country's Registered Land Law, 
Section 100 (2004 Revision).  Notably, the Cayman Islands does not provide for a form of 
joint ownership corresponding to a third type recognized in Florida, that being a tenancy 
by the entireties. See Beal Bank, SSB v. Almand & Assocs., 780 So. 2d 45, 52–53 
(Fla.2001). Holding property in a tenancy by the entireties requires a “unity of marriage,” 
i.e., “the parties must be married at the time the property became titled in their joint names.” 
Id. at 52. But a married couple may also hold properties as joint tenants or as tenants in 
common. Id. at 53. By operation of Florida statute, a tenancy by the entireties becomes a 
tenancy in common upon the divorce of the owners. § 689.15, Fla. Stat. (2012); Davis v. 
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Dieujuste, 496 So. 2d 806, 809 (Fla.1986). The statute makes no such provision in the case 
of joint tenancies with rights of survivorship.  
 
The controversy involves a supposed tug-of-war among the parties' marital settlement 
agreement, the law of the Cayman Islands, and the Former Husband's will, which was 
executed on the day he filed for divorce. In its General Provisions, Article VIII, the will 
stated: 
 


“I intend on my death that any property in my name and that of another as joint 
tenants with right of survivorship, or which is in my name as trustee for the benefit 
of named beneficiary, will pass to the survivor, successor trustee or beneficiary, 
and I instruct my Personal Representative to make no claim thereto.” 
 


Thereafter, Curtis Ebanks, as Arthur's personal representative, filed a motion in the 
dissolution case to enforce the marital settlement agreement and the final judgment, and to 
enjoin the Former Wife from selling the Cayman Islands properties without court approval.  
Alternatively, he asked that Diana be ordered to transfer her current sole interest in the 
properties to a joint interest with Arthur's estate. The judge declined to order a transfer of 
title because the properties were outside her jurisdiction. However, the trial court reasoned 
that the divorce judgment dictated “that if one party does not wish to buy out the other 
party, the parties are required to sell the Cayman Islands properties and to use those 
proceeds to accomplish the detailed equitable distribution scheme.” 
 
The Appellate Court determined that the trial court mischaracterized the final judgment’s 
language.  The final judgment did provide for distribution of the proceeds “upon the sale” 
of the properties.  However, it also stated, 
 


“I.  The Cayman Islands waterfront property shall be listed for sale for at least $1.5 
million and, if an offer within 10% of that price is made, either Party may force the 
sale of that property.  If said property is not sold by August 1, 2008, the listing price 
shall be reduced by 10% for a period of one (1) year, and by an additional 10% each 
year thereafter until the property is sold.” 
 


In analyzing the parties’ agreement, the Appellate Court determined that the judgment did 
not require that the properties be sold within a specific time.  Further, the Appellate Court 
recognized that the marital settlement agreement stated that the parties would “try” to sell 
the properties “within a reasonable time.” And merely the judgment provided that “[a]t any 
time, either Party may buy out the other Part[y's] interest in the Cayman Islands property 
for one-half of any offer made by an outside Party or any sum agreed to by the Parties,” it 
did not require that if one did not buy out the other, the parties would be forced to sell the 
property immediately.  The Appellate Court’s determination was support by the evidence 
established that while Arthur was alive an offer was made to purchase two of the properties 
for $1.6 million, but there was no evidence that either party attempted to force a sale at that 
price or that either of them offered to purchase the other's interest for one-half that sum. 
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Significantly, neither the final judgment nor the settlement agreement required the 
Ebankses to alter the tenancy in which the properties were held from a joint proprietorship 
to a proprietorship in common, nor did any evidence establish that either of them ever 
contemplated doing so. Cf. Crawford v. Barker, 64 So. 3d 1246, 1257 (Fla.2011) (noting 
that when a marital settlement agreement does not mandate a party to change the 
beneficiary of an asset, the original designated beneficiary is entitled to the property). This 
easily could have been accomplished simply by filing form RL 18, at a cost of 
approximately $60.97 U.S. per property. See Support for Form RL 18, supra (stating that 
no stamp duty was required on a severance of a joint proprietorship).   
 


This court has long stated that absent an ambiguity, “‘the actual language used in the contract is 
the best evidence of the intent of the parties, and the plain meaning of that language controls.’” 
Gibney v. Pillifant, 32 So. 3d 784, 785 (Fla. 2d DCA 2010) (quoting Emergency Assocs. Of 
Tampa, P.A. v. Sassano, 664 So. 2d 1000, 1003 (Fla. 2d DCA 1995)). The Ebankses' marital 
settlement agreement did not address what would happen to the Cayman Islands properties if one 
of them predeceased the other. Nor did the dissolution judgment speak to this issue. In the order 
under review, the court essentially rewrote the contract, inserting its theory of what Arthur would 
have wanted concerning ownership of the real estate. It erred in doing so. See Gibney, 32 So.3d at 
785. Although neither the agreement nor the final judgment evinced any intent concerning the 
ownership of the Cayman Islands properties after a death, Arthur's will did. Essentially he restated 
what the law of the Cayman Islands and the law of Florida requires: he provided that property held 
in a joint tenancy with rights of survivorship would pass directly to the surviving tenant. He went 
so far as to instruct his personal representative to make no claim on behalf of the estate for any 
property *716 titled in that fashion. Arthur executed the will at the time he instituted dissolution 
proceedings against his wife, yet he took no steps to alter the title to the Cayman Islands property 
so as to eliminate the survivorship rights. When a testator's intent is clear, it will be upheld. Owens 
v. Estate of Davis ex rel. Holzauser, 930 So. 2d 873, 874 (Fla. 2d DCA 2006); In re Wood's Estate, 
226 So. 2d 46, 48 (Fla. 2d DCA 1969).  


 Felice v. Felice, 194 So. 3d 1037 (Fla. 2d DCA 2016). 
 


THE TRIAL COURT ERRED BY MISINTERPRETING AND MISAPPLYING 
THE BROAD LANGUAGE OF THE PARTIES’ PRENUPTIAL AGREEMENT 
REGARDING THE FORMER HUSBAND’S PREMARITAL HOME 


 
The Former Husband appeals an amended final judgment of dissolution of marriage.  The 
Former Husband argued that the trial court erred in including a portion of the value of the 
former husband's premarital home as a marital asset in the equitable distribution scheme. 
 
In May 2000, before they were married, the parties executed a prenuptial agreement that 
solely addresses the parties' rights to a premarital home owned by the former husband: 
 


“1. The Prospective groom, ANTHONY FELICE, shall, not with standing [sic] any 
dissolution proceedings or law applicable thereto, at any time, and in any 
jurisdiction, be entitled to any and all equity and rights of ownership in his home 
located [on Marco Island, Florida]. Said property shall be always and forever 
pursuant to agreement of the parties, remain pre-marital property. At no time shall 
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MELISSA A[.] CUNNINGHAM, be entitled to any interest in said home unless 
such right is granted with the same formality as the instant instrument[.] 
 
2. The Prospective bride shall, not withstanding [sic] any dissolution proceeding, 
at any time in any jurisdiction, NOT be entitled to any interest in the Pre–Marital 
home of the Husband located [on Marco Island].” 
 


The trial court found that the language of the agreement does not prevent the Former Wife 
from claiming an interest in the Former Husband’s premarital home.  However, the 
Appellate Court determined that, pursuant to the agreement’s broad language, the Former 
Wife did expressly waive her rights and claims in the Former Husband’s pre-marital home.  
Accordingly, the Appellate Court reversed the trial court's interpretation of the prenuptial 
agreement in this case and remanded for the trial court to recalculate the equitable 
distribution scheme after excluding the $197,226 amount that represents the appreciated or 
enhanced value of the Former Husband's premarital home. 


 
 Feliciano v. Munoz-Feliciano, 190 So. 3d 232 (Fla. 4th DCA 2016). 


 
THE TRIAL COURT ERRED BY DISREGARDING THE PARTIES INTENT, 
WHICH WAS CLEARLY STATED IN THEIR PRENUPTIAL AGREEMENT, 
AND MISAPPLYING THE UNAMBIGUOUS TERMS OF THE AGREEMENT 
 
The Former Husband appeals the entry of a deficiency judgment ordering him to pay 
additional monies to the Former Wife.  The parties were divorced in 2012 and entered into 
a marital settlement agreement (MSA).  The parties agreed to sell the marital home and 
split any proceeds equally. The parties further agreed:  


 
“[i]t is the goal of the Parties to avoid paying any shortfall or deficit in the event 
the outstanding balances on the mortgage on the Residence are greater than the 
proceeds of the sale.” 
 


Under the agreement, the Former Wife had exclusive use and possession of the marital 
home until its sale. While she was living in the home pending sale, she was responsible for 
paying the first mortgage on the property.  The Former Husband was responsibly paying 
the home equity line of credit (HELOC), an installment loan, and alimony payments to the 
wife.  Further, as part of the parties’ agreement, each spouse was “entitled to credit or 
reimbursement from the other party's share of the proceeds [of the sale of the home] for 
one-half (1/2) of the payments that he or she made on the first mortgage, HELOC, and the 
installment loan” from the divorce through the date of the sale.  The wife ultimately made 
payments of approximately $125,000 toward the first mortgage while living in the home. 
Appellant paid approximately $25,000 toward the HELOC and installment loan during the 
same period.  The sale of the residence netted proceeds of approximately $64,000. 
 
The wife moved for an order to enforce the MSA and determine the disposition of the sale 
proceeds. The Former Husband agreed the Former Wife was entitled to all of the proceeds 
of the sale, but the trial court found the Former Wife was entitled to additional funds and 
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entered a judgment against the Former Husband in the amount of $18,161.77.  Appellant 
appeals, arguing the terms of the marital agreement limited the Former Wife's recovery to 
the monies received from the proceeds of the sale of the home. 
 
The Appellate Court determined that the parties established a clear intent “to avoid paying 
any shortfall or deficit” as a result of the contract.  The terms of the contract state that the 
parties wished to avoid a deficit “in the event the outstanding balances on the mortgage on 
the Residence are greater than the proceeds of the sale.”  However, these statements appear 
to be contradictory—if the outstanding balance owed to the mortgage lender is greater than 
the proceeds of the sale, a deficit already exists. A more reasonable construction of this 
language is a general preference against deficit payments to the other party arising from 
the mortgage.  More importantly, the contract states that the parties “are entitled to credit 
or reimbursement from the other party's share of the proceeds ...”. The plain meaning of 
this phrase is clear—reimbursement comes from the proceeds of the sale. There is no 
alternative source of funding provided, nor does the contract allow for a deficiency in the 
event the proceeds are insufficient to fully compensate the creditor spouse. Had the parties 
intended this to be a general debt obligation, such a contract would have been simple to 
craft, as they simply could have omitted the “from the other party's share of the proceeds” 
clause. Given that the parties chose to include this language in the contract, it must be given 
some meaning. 
 
The plain meaning of the terms used in the contract specify that payment from Appellant 
to the wife is to be made “from [his] share of the proceeds” of the sale of the marital home. 
This clause, combined with the parties' stated goal of avoiding deficit payments, leads to 
the conclusion that the contract envisioned the sale proceeds as the exclusive source of 
payments under the contract. Because the contract does not authorize deficiency 
judgments, the trial court's entry of such an order was erroneous and is therefore reversed. 


 
 Northern Trust Co. v. Shaw, 196 So. 3d 424 (Fla. 2d DCA 2016). 
 


THE TRIAL COURT ERRED BY MISINTERPRETING BOTH THE PLAIN 
LANGUAGE AND INTENT OF THE PARTIES’ PRENUPTIAL AGREEMENT AS 
TO THE PARTIES’ RESPECTIVE TESTAMENTARY RIGHTS 


 
The Northern Trust Company, as personal representative of the Estate of Andrew Shaw, 
appeals a final summary judgment awarding Natalia Shaw $500,000 under the terms of a 
prenuptial agreement.  Natalia and Andrew Shaw were married in February 2009.  The 
parties executed a prenuptial agreement that provided for the disposition of their respective 
assets in the event of their deaths. Under the terms of the agreement, Mrs. Shaw waived all 
of her rights in Mr. Shaw's estate with exceptions for the following items: (1) the sum of 
$500,000 from Mr. Shaw's estate conditioned upon neither party having filed a petition for 
dissolution of marriage, (2) any testamentary gifts made by Mr. Shaw during the marriage, 
(3) any retirement and pension benefits for which Mrs. Shaw is a named beneficiary, and 
(4) a life estate in the interest in any principal residence owned by Mr. Shaw.  Additionally, 
paragraph 12, of the parties’ agreement, in part states, 
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“12. ESTATES. Notwithstanding the law now in effect or that is in effect in the 
future concerning the rights of widows or widowers, each party shall receive from 
the other in the event of death during marriage the following share of the other's 
estate: 
 


a. So long as neither party has filed a petition for dissolution of marriage 
from the other, Future Wife shall receive from Future Husband the sum of 
$500,000.00 from the estate of Future Husband. Future Husband directs his 
personal representative to provide this sum to the Future Wife as soon after 
death as can be done.... 
 
b. Future Husband shall receive nothing from the estate of Future Wife in 
the event of her death during marriage....” 
 


Mr. Shaw died in September 2012, and Mrs. Shaw received the following pursuant to the 
agreement: (1) assets Mr. Shaw gifted to her in a tangible personal property list, (2) 
$480,000 as a named beneficiary of Mr. Shaw's IRA, and (3) $108,977 for her share of a 
life estate interest in Mr. Shaw's principal residence. She thereafter filed a claim in the 
probate proceedings seeking the $500,000 distribution. After Northern Trust objected to 
the claim, Mrs. Shaw filed a complaint in the circuit court seeking damages for breach of 
contract. 
 
Northern Trust filed an answer in which it asserted two affirmative defenses that are 
relevant to our decision.  As its second affirmative defense, Northern Trust argued that 
Mrs. Shaw was precluded from receiving the $500,000 distribution because Mr. Shaw had 
filed a petition for dissolution prior to his death. As its third affirmative defense, Northern 
Trust argued that Mrs. Shaw was precluded from receiving the $500,000 distribution 
because she had already received over $500,000 from Mr. Shaw's “estate” as defined in the 
agreement.  The trial court granted Mrs. Shaw's motion for final summary judgment and 
ruled that she was entitled to be paid $500,000 from the estate. One of Northern Trust's 
arguments on appeal is that the trial court erred by rejecting its third affirmative defense. 
 
The Appellate Court determined that, under the plain language of section 12, Mrs. Shaw is 
entitled to receive $500,000 from Mr. Shaw's “estate.”  Using the definition in section 12 
as we must, Mr. Shaw's “estate” includes “individual retirement accounts ... and other 
assets that may pass by beneficiary designation outside of will or trust documents.”  
Because these assets have been distributed to Mrs. Shaw and they total more than $500,000, 
the terms of section 12(a) have been satisfied.  Further, the Appellate Court reasoned that 
Mrs. Shaw is not entitled to a separate $500,000 distribution under section 12 because that 
would allow her to recover the $500,000 distribution from Mr. Shaw's “estate” twice.  


  
 Alvarado v. Department of Revenue ex rel. Alvarado, 194 So. 3d 544 (Fla. 3d DCA 2016). 
 


THE APPELLATE COURT RULED THAT THE PARTIES’ MARITAL 
SETTLEMENT AGREEMENT ESTABLISHED AN UNALLOCATED LUMP 
SUMP AMOUNT OF CHILD SUPPORT BECAUSE THERE WAS NO 
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AUTOMATIC REDUCTION OR STEPDOWN AMOUNT UPON 
EMANCIPATION OF ANY ONE OF THE PARTIES' FOUR CHILDREN 
 
The Former Husband appealed an order regarding his child support obligation.  The Former 
Husband argued against the Department of Revenue’s assertion that the terms of the 
parent’s Marital Settlement Agreement established an unallocated lump sum to be paid by 
the Former Husband as child support for the parties' four children.  The Appellate Court 
determined, given the language of the Marital Settlement Agreement, there was no 
automatic reduction or stepdown amount upon emancipation of any one of the parties' four 
children.  A parent paying unallocated child support must petition the Court to reduce the 
amount when one child reaches majority age.  Accordingly, the Former Husband was 
required to file a petition for a downward modification of his child support obligation. 


  
 Pucci v. Johnson, 194 So. 3d 1103 (Fla. 1st DCA 2016). 


 
THE TRIAL COURT ERRED BY NOT EQUITABLY DISTRIBUTING ALL OF 
THE PARTIES’ MARTIAL ASSETS AND LIABILITIES WHICH WERE NOT 
INCLUDED IN THE PARTIES’ ORAL MARITAL SETTLEMENT AGREEMENT 
 
The Former Wife appealed the trial courts order enforcing the parties’ oral settlement 
agreement.  The Appellate Court determined that the trial court did err in enforcing the 
parties’ oral agreement.  However, the trial court did err by failing to distribute the marital 
assets identified in her motion for rehearing, which were not addressed in the settlement 
agreement that was subsequently incorporated into the final judgment.  Accordingly, we 
reverse the final judgment and remand this case to the trial court for the limited purpose of 
distributing any marital assets not addressed in the settlement agreement. 


  
 Richardson v. Knight, 197 So. 3d 143 (Fla. 4th DCA 2016). 
 


THE PARTIES’ MARITAL SETTLEMENT AGREEMENT (MSA), WHICH WAS 
ORALLY STATED BEFORE THE TRIAL COURT, DID NOT CONSTITUTE AN 
ENFORCEABLE MSA BECAUSE THE PARTIES DID NOT CLEARLY AND 
UNEQUIVOCALLY ASSENT THE MSA ON THE RECORD 
 
The Former Husband appeals from the trial court's final judgment of dissolution of 
marriage, terminating his marriage to the Former Wife.  On the day of the final hearing, 
appellant's attorney explained to the trial judge that the parties had agreed to a marriage 
settlement agreement (“MSA”), and then read the relevant terms of the accord into the 
record in open court.  After this was done, appellee's attorney stated that the MSA as read 
by appellant's attorney was correct.  The court rendered a final judgment incorporating the 
terms of the parties' stated settlement, and attached the transcript of the proceedings from 
the final hearing to serve as the MSA.  Subsequently, the Former Husband filed a combined 
motion for new trial, rehearing, and, alternatively, amendment of the final judgment, which 
the trial court denied.  The Appellate Court reversed because neither party reduced the 
MSA to writing or gave sworn testimony at the final hearing to indicate their assent to its 
terms.   
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The Appellate Court determined that, generally, martial settlement agreements announced 
in open court are valid and enforceable.  However, an oral MSA that is read into the record 
requires more than a mere recitation of the terms by the parties' attorneys to be valid and 
enforceable.  The trial judge must obtain clear and unequivocal assent to the MSA from 
each party on the record, and must also confirm that each party has discussed the MSA 
with their attorney and fully understands the terms.  The Appellate Court agreed with the 
Former Husband’s argument that the trial judge erred by accepting the oral MSA as valid 
and incorporating it into the final judgment, because it was not based upon either parties' 
testimony or sworn statements. 


  
 Steele v. Prince, 197 So. 3d 652 (Fla. 1st DCA 2016). 
 


THE TRIAL COURT ERRED BY AFFIRMING THE GENERAL MAGISTRATE’S 
REPORT AND RECOMMENDATION, WHICH FAILED TO ENFORCE THE 
CLEAR AND UNAMBIGUOUS TERMS OF THE PARTIES’ TIMESHARING 
SCHEDULE, WHICH WAS INCORPORATED INTO THE PARTIES’ 
MEDIATION AGREEMENT 
 
The Father appeals from an order adopting the magistrate's recommendation to deny his 
motion to enforce timesharing.  He argues that the lower court erred in its interpretation of 
a document governing his timesharing rights.  The parties’ Mediation Agreement, as to 
weekend timesharing, stated: 
 


“Weekends: The Father shall be entitled to time-sharing with the child one weekend 
per month.  Weekends shall be defined to be Friday at the time school recesses until 
Monday when school resumes; to be on time. In the event the Father is unable to 
exercise his timesharing, his parents shall be substituted. The parties shall agree on 
the weekend during which he will exercise the timesharing with thirty (30) days 
notice. If the parties are unable to agree, the timesharing shall occur on the third 
(3rd) weekend of the month.” 
 


The Appellate Court determined that the magistrate failed to give the language of the 
mediation agreement its plain meaning.  The language in a mediation agreement should be 
given its plain meaning and not be disturbed unless found to be ambiguous or in need of 
clarification, modification, or interpretation.  By its terms, the agreement makes the third 
weekend of the month a default period for timesharing.  This is so regardless of whether 
notice is provided.  Therefore, the trial court’s order is reversed and remanded for further 
proceedings. 


  
 Colino v. Colino, 198 So. 3d 1137 (Fla. 5th DCA 2016). 
 


THE TRIAL COURT ERRED BY MISINTERPRETING THE PLAIN LANGUAGE 
OF THE PARTIES’ PRENUPTIAL AGREEMENT REGARDING “SEPARATE 
PROPERTY” AND INTERSPOUSAL GIFTS 
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The Former Husband appeals the final judgment dissolving his marriage.  The Former 
Husband argues that the trial court misinterpreted the parties' prenuptial agreement when 
it determined that the home located at 84 Pennypacker Lane, Palm Coast, Florida, 
(“Pennypacker property”) was Former Wife's separate property and awarded the property 
to her. 
 
Two sections of the parties’ prenuptial agreement are material to the case.  First Section 1, 
titled, “Separate Property of Each Party,” states, in pertinent part: 
 
Except as otherwise expressly provided in this Agreement, each party shall keep and retain 
sole ownership, entitlement, control and power of disposal of his or her separate property 
of every kind and nature, now owned or hereafter acquired by such party, free and clear of 
any interest, rights or claims of the other party by reason of the marriage or otherwise.  
These rights include the right to dispose of his or her separate property by gift, sale, 
testamentary transfer or in any other manner, and to encumber, pledge or hypothecate such 
property. Each party covenants and agrees not to make any claim or demand on the separate 
property of the other party or on the heirs, legal representatives, executors or administrators 
of the other party with respect to the separate property of the other party.... 
 
Second, Section 5, titled, “Other Real Estate,” states, in pertinent part: 
 
“The parties from time to time may own real property other than the marital residence. If a 
party acquires such property in his or her sole name, it shall be said party's separate property 
for purposes of this Agreement....The rights of the parties with respect to such property 
shall be governed by this Agreement unless they agree to some other treatment of such 
property in a written instrument amending this Agreement.” 
 
The evidence presented at trial, regarding the Pennypacker property, was essentially 
undisputed. During the course of the marriage, Former Husband obtained a significant 
monetary settlement arising out of a personal injury claim. Former Husband initially placed 
the settlement proceeds into an annuity, but he eventually cashed out the annuity and 
deposited the funds into an account held by a limited liability company that he owned and 
controlled. Then, the Former Husband transferred the funds from the company account into 
an account titled solely in Former Wife's name.  The Pennypacker property was then 
purchased from funds drawn from Former Wife's account, and the property was titled 
solely in Former Wife's name.  Approximately eight months later, Former Wife transferred 
the property by quitclaim deed to Former Husband. Title to this property remained solely 
in Former Husband's name at the time of trial. 
 
Despite this property being titled solely in Former Husband's name, the trial court found 
that the property was Former Wife's separate property. The court reasoned that, per the 
terms of the agreement, the property was “acquired” by Former Wife when it was originally 
purchased and titled solely in her name. The court further found that at the time Former 
Wife executed the quitclaim deed of the property to Former Husband, “[b]oth parties 
considered that [Former Husband] was already the owner of the property” because his 
funds had been used for the purchase.  Therefore, the court concluded that neither party 
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intended that the later quitclaim deed into Former Husband's name constituted an 
“acquisition” or “transfer” of ownership to him under the agreement. 
 
The Appellate Court determined that, when Former Wife first acquired the Pennypacker 
property in her sole name, by the plain language of the agreement, this became her separate 
property.  Section 1 of the agreement permitted Former Wife, as owner of this “separate 
property,” the right to dispose of her property by “gift, sale, testamentary transfer or in any 
other manner,” which the Former Wife did by thereafter executing the quitclaim deed and 
transferring the property to Former Husband.  At that point, the Pennypacker property 
became Former Husband's “separate property.”  Section 1 of the prenuptial agreement 
expressly provided that each party would not make any claim or demand on the separate 
property of the other party. Since neither party attempted to vacate or rescind the prenuptial 
agreement, the trial court was obligated to enforce its clear terms and distribute the 
Pennypacker property to Former Husband.  Accordingly, we reverse the award of the 
Pennypacker property to Former Wife and remand with directions that the trial court enter 
an amended final judgment, distributing this property to Former Husband. 


  
 Rosenthal v. Rosenthal, 199 So. 3d 541 (Fla. 1st DCA 2016). 


 
THE TRIAL COURT ERRED BY MISINTERPRETING THE PARTIES’ 
MARTIAL SETTLEMENT AGREEMENT TO FIND THE AGREEMENT 
CONTAINED AN IMPLIED WAIVER OF MODIFICATION OF ALIMONY 
 
The parties entered into a marital settlement agreement that was incorporated into the trial 
court's final judgment of dissolution of marriage. The Former Husband later petitioned to 
modify the alimony awarded to the Former Wife in accordance with the marital settlement 
agreement because of the Former Wife's cohabitation with a third party.  The trial court 
dismissed the petition, holding that the parties had impliedly waived the right to modify 
the alimony award pursuant to the language of the marital settlement agreement.  The 
“alimony” provision noted that the alimony payments “shall terminate on June 30, 2018 or 
the death of either party.” The “alimony” provision was silent regarding future 
modification of the award; the “child support” provision, on the other hand, specifically 
stated, “The child support numbers may be modified at any time if there is a substantial 
change in the circumstances.”   
 
The Appellate Court determined the right to modify awarded alimony may be waived by 
either party, and this waiver may be implied.  However, an implied waiver must be clear 
and unambiguous.  The Appellate Court relied on the fact that the MSA included a 
“modification” provision that alluded to the ability of the parties to modify “any provision” 
of the agreement.  Therefore, at best, the agreement was ambiguous regarding the parties' 
right to modify the alimony award, and the agreement's silence does not indicate a clear 
intent to disallow such modification.  The Appellate Court reversed the trial court’s 
dismissal of the Husband’s petition and remanded the trial court to conduct further 
proceedings to determine if a waiver was contemplated by the parties.   


 
 Golson v. Golson, 207 So. 3d 321 (Fla. 5th DCA 2016). 
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THE TRIAL COURT ERRED IN REQUIRING THAT FORMER HUSBAND PAY 
PRE-PETITION CHILD SUPPORT ARREARAGES, WHICH WAS CONTRARY 
TO THE PARTIES’ POST-JUDGMENT ORAL AGREEMENT 
 
The Former Husband appealed an amended supplemental final judgment, which in 
pertinent part, denied his supplemental petition to modify alimony and separately 
established child support arrearages that accrued both prior to and after he filed his petition.  
Pursuant to the parties’ Marital Settlement Agreement, the Former Husband agreed to pay 
Former Wife $1000 per month in permanent periodic alimony and to pay $1000 per month 
in child support. Further, the parties had also agreed that the amount of child support would 
be adjusted “in accordance with the Florida Child Support Guidelines” upon each child 
reaching the age of eighteen or graduating from high school, whichever is later. 
 
While the parties did not execute a post-judgment, subsequent written agreement to modify 
child support, the Appellate Court found that, under the specific circumstances of this case, 
the trial court erred in failing to recognize and enforce the parties' separate post-judgment 
oral agreement to reduce Former Husband's monthly child support obligation.  The parties 
had agreed in their MSA that Former Husband's child support payment was to be adjusted 
as each child became emancipated in accordance with Florida's child support guideline 
statute, section § 61.30.  However, at trial, both parties testified that they later reached a 
separate oral agreement where, upon each of the three children reaching the age of majority, 
Former Husband's monthly child support payment would be proportionately reduced by 
one-third.  During the lengthy period of time that the parties operated under their oral 
agreement and Former Husband paid reduced support payments consistent with their 
agreement.  The Former Husband separately paid $27,000 in private school tuition for the 
benefit of the parties' two then-minor children, which he was not obligated to do.  Former 
Wife also testified at trial that the children's necessities were being met during this time 
and that the standard of living previously enjoyed by the children during the marriage was 
not affected.  Finally, at no time prior to Former Husband filing his supplemental petition 
did Former Wife apparently ever object to Former Husband's proportionate reduction to 
his court-ordered child support payments or otherwise seek relief from the court regarding 
the same. 
 
The Appellate Court held that parents cannot contract away their child's right to support, 
nor can one parent waive the child's right by acquiescing in the other parent's non-payment.  
However, under some circumstances, parents can modify a court-ordered arrangement for 
child support provided that the child continues to receive a roughly equivalent amount and 
the best interests of the child are served.  In the present case, both parties preferred that 
their children remain in private school, the Former Husband paid private school tuition for 
the benefit of the two youngest children in an amount that exceeded the amount of pre-
petition arrearages, the children's necessities were met in a manner consistent with what 
they enjoyed during the parties' marriage, and the parties had indisputably agreed to the 
proportionate reduction in Former Husband's child support, which Former Husband relied 
upon, providing him with greater ability to pay the two youngest children's private school 
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tuition. Under these specific facts, the trial court erred in requiring that Former Husband 
pay pre-petition child support arrearages. 


  
 Saleh v. Saleh, 204 So. 3d 992 (Fla. 1st DCA 2016). 


 
THE TRIAL COURT ERRED BY FALING TO ENFORCE THE UNAMBIGUOUS 
LANGUAGE OF THE PARTIES’ PRE- AND POST-NUPTIAL AGREEMENTS AS 
TO THE PARTIES’ SEPARATE PROPERTY 


 
The parties executed a prenuptial agreement, which provided that all property either party 
acquired before or during the marriage would remain separate. Roughly ten years into the 
marriage, the parties executed a postnuptial agreement, modifying the original agreement 
and addressing spousal support obligations and the distribution of certain property. The 
remaining provisions of the prenuptial agreement stayed in force. When the Former 
Husband initiated dissolution proceedings, one of the early issues was the validity of the 
pre- and postnuptial agreements. The trial court concluded the agreements were valid and 
binding, and no one has challenged that determination. Several years later, the case went 
to trial, and the court issued its final judgment of dissolution. 
 
The Appellate Court determined that some aspects of the final judgment conflict with the 
agreements the trial court upheld.  As one example, the prenuptial agreement specifically 
provided that “all property (of whatever nature, including but not limited to benefits under 
any and all retirement plans and individual retirement accounts)” the husband acquired 
“shall remain and will be his own separate property, and shall not ever be subject to a claim 
from [the Former Wife].”  Despite this clear language, the trial court erroneously awarded 
the Former Wife half the amount of the former husband's retirement account and profit-
sharing accounts, valued at approximately $270,000.  However, the Appellate Court 
affirmed the trial court because the Former Husband failed to preserve the claims of error 
for appeal. 
 


2015 


 Lamb v. Lamb, 154 So. 3d 465 (Fla. 5th DCA 2015). 
 
THE TRIAL COURT ERRED IN NOT PROPERLY APPLYING THE CHOICE-
OF-LAW PROVISION CONTAINED WITHIN THE PARTIES’ ANTENUPTIAL 
AGREEMENT 


 
Prior to being married in Scotland, the parties entered into a “Minute of Agreement,” 
Scotland's equivalent of an antenuptial agreement, which contained a choice-of-law 
provision selecting Scottish law.   The parties lived together in Florida, but Former Wife 
filed for divorce after eighteen months of marriage.  Thereafter, they entered into a 
postnuptial agreement under which Former Husband would give Former Wife money to 
purchase a new home and for cosmetic surgery.  The agreement also distributed personal 
property and family pets. 
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In the dissolution action, Former Wife contested both the antenuptial and postnuptial 
agreements, claiming both were entered into improperly.  When Former Husband failed to 
attend a pretrial conference and to comply with prior court orders, she filed a motion for 
contempt, requesting—among other relief—that the court strike his pleadings. The trial 
court granted that request, striking the entirety of Former Husband's pleadings. 
 
The Appellate Court held the trial court erred by applying the wrong law when setting aside 
the agreement.  Both parties acknowledged that the antenuptial agreement contained a 
choice of laws provision.  When determining whether to apply Florida law or foreign law 
to a contract, a court must first apply Florida's choice-of-law rules.  Generally, Florida 
courts enforce contractual choice-of-law provisions unless enforcing the chosen forum's 
law would contravene strong Florida public policy.  Therefore, the trial court erred by not 
applying Scottish Law pursuant to the antenuptial agreement. 


 
 Atkinson v. Atkinson, 157 So. 3d 473 (Fla. 2d DCA 2015). 


 
THE TRIAL COURT ERRED BY MISINTERPRETING THE PARTIES’ 
MARITAL SETTLEMENT AGREEMENT AS IT RELATED TO THE PARTIES’ 
INCLUSION OF THE TERM COHABITATION 


 
The trial court entered a final judgment dissolving their marriage on January 22, 2006. The 
final judgment approved and incorporated the parties' MSA. In the MSA, the Former 
Husband agreed to pay the Former Wife permanent, periodic alimony in the amount of 
$500 per month.  The MSA provided, in pertinent part, that the alimony payments would 
“continue until the Wife's remarriage or co-habitation with a male or the death of either 
party, whichever event shall first occur.”  In May 2012, the Former Husband filed a 
supplemental petition for modification of alimony.  The Former Husband referenced the 
cohabitation clause of the MSA and alleged that the Former Wife had been cohabiting with 
a gentleman.   
 
The trial court found that the Former Wife was not engaged in a “supportive relationship,” 
pursuant to 61.14(1)(b), Fla. Stat.  Instead, the trial court found that the Former Wife had 
developed a relationship with a gentleman and began allowing him to share her home as a 
tenant since May of 2010.  Based on this finding, the trial court concluded that the Former 
Wife was “co-habiting with a male” and “the Former Husband was automatically relieved 
of any duty to make alimony payments to the Former Wife or secure such payments 
through insurance since” May 2010. The trial court went on to rule that “[t]he termination 
of alimony was automatic when the ‘cohabitation’ occurred.” 
 
The issue before the Appellate Court was whether the circumstances surrounding the 
gentleman’s presence in the Former Wife’s Home and the relationship between them 
amounted to cohabitation within the meaning of the MSA.  The Appellate Court 
determined that the problem with defining cohabitation generally revolves around two 
basic issues: “first, what constitutes living together, and second, what facts in addition to 
common residency are required for courts to make a finding of cohabitation.”  The 
Appellate Court relied upon Black’s Law Dictionary, which defined cohabitation as, “[t]he 
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fact or state of living together, esp. as partners in life, usu. With the suggestion of sexual 
relations.”  In the present case, the evidence clearly indicated that the Former Wife and the 
gentleman shared a roof but they did not share their lives, which is the essence of 
cohabitation.  Based on the dictionary definition of cohabitation, the Florida cases 
addressing the issue, and the cases from other jurisdictions involving tenants and lodgers, 
the Appellate Court held that the trial court erred in ruling that Mr. Doe's residence “as a 
tenant” in the Former Wife's home amounted to “cohabitation with a male” within the 
meaning of the parties' MSA. 
 


  Dickson v. Dickson, 169 So. 3d 287 (Fla. 5th DCA 2015). 
 


THE TRIAL COURT ERRED IN RULING THAT THE FORMER WIFE 
VIOLATED THE PARTIES’ MARITAL SETTLEMENT AGREEMENT BY 
MOVING 49 MILES AWAY 


 
The final judgment of dissolution incorporated the parties' marital settlement agreement, 
which included a timesharing schedule providing that the minor child would primarily 
reside with the mother, but would stay with the father Wednesday nights and alternating 
weekends. The final judgment did not prohibit relocation or include a school designation 
for the minor child.  However, it gave the parties shared parental responsibility on major 
decisions, including medical, religious and educational matters affecting the minor child's 
welfare.  In 2014, the mother informed the father that she was planning to move from Lake 
County with the minor child to reside with her soon-to-be husband. The father objected to 
the move. Notwithstanding, the mother moved from Lake County and enrolled the minor 
child in a new school in a different county. In response, the father filed an emergency 
motion to require the minor child to be re-enrolled in his former school. After an expedited 
hearing, the trial court determined that the mother violated the marital settlement agreement 
by relocating and unilaterally un-enrolling the minor child from his former school and 
enrolling him in a different school. 
 
The Appellate Court held that the Mother’s moved did not violate the marital settlement 
agreement or the relocation statute.  The Mother’s actions did not violate the agreement 
because the marital settlement agreement nor the parenting plan included a school 
designation or expressly prohibit the Wife’s move. 


 
 Hall v. Hall, 171 So. 3d 817 (Fla. 4th DCA 2015). 


 
THE TRIAL COURT WAS AFFIRMED IN ITS RULING THAT THE PARTIES’ 
MARITAL SETTLEMENT AGREEMENT WAS VALID; DESPITE THE 
HUSBAND’S CLAIM THAT IT WAS INCOMEPLETE.  HOWEVER, THE TRIAL 
COURT ERRED BY NOT ALLOWING THE HUSBAND TO AMEND HIS 
ANSWER PRIOR TO ENTRY OF A FINAL JUDGMENT 


 
The parties attended mediation, and they entered into a two-page, handwritten marriage 
settlement agreement (“MSA”), which was drafted by Former Husband's attorney. The 
substantive portion of the agreement appears entirely on the first page of the document.  







 62 


The first page also contains the style of the case, and was initialed by both Former Husband 
and Former Wife. The second page reflects the signatures of both parties, their attorneys, 
and the mediator. 
 
After the mediation, the Former Husband's attorney repeatedly contacted Former Wife's 
attorney and claimed that she had forgotten to present an additional page of her draft 
agreement for Former Wife to consider.  The Former Husband's attorney claimed that this 
additional page represented what was supposed to be the first page of the MSA. She 
requested that Former Wife's attorney confirm that the alleged first page represented the 
parties' intended agreement and asked that Former Wife sign the page.  This alleged first 
page contained additional terms that assigned Former Husband the entire value of Former 
Wife's tax sheltered annuity as of September 2011 and certain percentages of Former 
Wife's retirement accounts. The page did not contain the signatures or initials of either 
party, a date, or the style of the case. 
 
Former Wife filed the two-page MSA with the trial court. Shortly thereafter, Former 
Husband filed a motion for partial declaration and leave to amend his answer, requesting 
an order declaring that the two-page MSA was not complete, and that the purported three-
page MSA accurately reflected the parties' intended agreement. Former Husband also 
attached his amended answer wherein he requested affirmative relief.  Ultimately, the trial 
court issued a short final judgment of dissolution of marriage which stated: “[t]he parties 
entered into a Mediation Agreement dated December 20, 2012, attached as ‘Exhibit A’ 
which settles and resolves the issues associated with their marriage.” 
 
The Appellate Court held that there are two grounds for setting aside or modifying a marital 
settlement agreement: 1) a spouse may set aside or modify an agreement by establishing 
that it was reached under fraud, deceit, duress, coercion, misrepresentation, or 
overreaching, or 2) the challenging spouse must establish that the agreement makes an 
unfair or unreasonable provision for that spouse, given the circumstances of the parties.  In 
the present case, the Husband’s motion does not allege any of these grounds to support 
setting aside the Marital Settlement Agreement.  The trial court was correct to determine 
that the agreement was a valid and enforceable agreement.  However, the Husband should 
have been able to amend his Answer and seek relief accordingly.  Therefore, the trial court 
erred in entering a final judgment while the marital settlement agreement was contested.   


 
 Berg v. Young, 175 So. 3d 863 (Fla. 4th DCA 2015). 


 
THE LANGUAGE CONTAINED WITHIN THE PARTIES’ PRENUPTIAL 
AGREEMENT WAS SUFFICIENT TO WAIVE A PARTY’S CLAIM TO FUTURE 
ENHANCEMENT OF A NONMARITAL PROPERTY  


 
The parties began dissolution proceedings, which were bifurcated to first address the 
validity of the parties’ prenuptial agreement.  The parties’ agreement, in pertinent part, 
states: 
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“Any and all real, personal, intangible, mixed, or other property owned by either 
party prior to the marriage, shall be and remain hereafter the separate property 
of such party, including other property purchased with the proceeds thereon and 
increases in value during the marriage or changes in form.”  
 
Also, the parties agreed to “establish and maintain accounting procedures and 
records and bank accounts to preserve the separate character of their separate 
funds” and “not to commingle joint property with separate property.” Further, 
the wife agreed to waive “every interest, claim or demand of whatever kind or 
description, in law or in equity, that may accrue to her ... in the event of 
separation or dissolution proceedings,” including “any right to any special 
equity, equitable distribution, or any other interest in any property of Husband 
of any kind whatsoever.” 
 
Also, another paragraph contained a “title presumption” provision that provides 
that “any and all real, personal, intangible, mixed, or other property acquired 
during the marriage in the name of one party alone shall be and remain the 
separate property of the party in whose name title is taken,” and that “[e]ach 
party waives any claim of a special equity, equitable distribution, or any other 
claim against any such asset.” 


 
After the conclusion of the first part, the initial judge entered an order upholding the 
agreement and interpreting some of the agreement’s terms.  A subsequent trial judge ruled 
that,  
 


“[v]irtually all of the assets of the parties are titled solely in the name of either 
the Husband or the Wife, including the Delray Motors stock,” and under the 
agreement, “assets which are titled in the name of one of the parties are the 
separate asset of the party holding title.”  However, the successor judge ruled 
that “the Wife did not waive her right to equitable distribution of the increase 
in the value or enhancement in value of all separate assets which have 
appreciated due to the active marital efforts of the Husband.” 
 


The Appellate Court held that the trial court’s interpretation of the parties’ prenuptial 
agreement effectively read certain provisions out of the agreement.  Accordingly, when the 
instant agreement's title presumption provision is read together with the other provisions 
of the prenuptial agreement, including those related to property acquired during the 
marriage, is sufficient to waive future enhancement of non-marital property, even if it is 
due to marital earnings or labor. 


 
 Hahamovitch v. Hahamovitch, 174 So. 3d 983 (Fla. 2015). 


 
THE FOURTH DISTRICT WAS AFFIRMED IN ITS RULING THAT THE 
BROAD PROVISIONS OF THE PARTIES’ MARITAL SETTLEMENT 
AGREEMENT WERE SUFFICIENT TO WAIVE FUTURE APPRECIATION OF 
NONMARITAL ASSETS 
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On January 20, 1986, before their marriage, Dianne and Harry Hahamovitch entered into 
a prenuptial agreement.  Around the time that the parties were entering into the prenuptial 
agreement, the husband was 46 years old and the wife was 28 years old.  The prenuptial 
agreement provided in pertinent part: 
 


“2. DIANNE'S RELEASE. Except as otherwise provided for herein, in the 
event either of the Parties hereto institutes legal proceedings for ... dissolution 
of marriage ..., DIANNE hereby waives and releases, and is hereby barred from 
any and all rights and claims of every kind, nature and description that she may 
acquire or to which she may be entitled under the laws of any jurisdiction as a 
result of the marriage between the Parties, in and to any of HARRY's property, 
including, but without intending thereby to limit the generality of the foregoing, 
any and all right to alimony, either lump sum, rehabilitative, permanent, or 
otherwise, support and maintenance, equitable distribution, division of 
property, special equities, attorney's fees, or any other rights that DIANNE may 
have against HARRY relative to financial issues. 
 
5. RETENTION OF SOLE PROPERTY. Except to the extent that the Parties 
may otherwise desire, HARRY and DIANNE shall, during their respective 
lifetimes, keep and retain sole ownership, control, enjoyment and power of 
disposition with respect to all property, real, personal or mixed, now owned or 
hereby acquired by each of them respectively, free and clear of any claim by 
the other.... 
 
9. MUTUAL RELEASE. In consideration of the marriage of the Parties to each 
other, and in consideration of the other provisions herein contained, each party 
agrees that neither will ever claim any interest in the other's property and that 
the property of every kind, nature and description which either one has on the 
date of the[ir] marriage will remain the respective separate property of each 
after said marriage, and each agrees not to make any claim against the property 
of the other.... 
 
17. TITLE PRESUMPTIONS. It is additionally understood that if HARRY 
purchases, acquires, or otherwise obtains, property and title to said property is 
in HARRY's name with DIANNE and no explanation is made as to the 
percentages of interest that either party has, then it shall be presumed that they 
shall be 50%–50% owners of said property. If HARRY purchases, [a]cquires, 
or otherwise obtains, property in his own name, then HARRY shall be the sole 
owner of same.  If DIANNE purchases property in her name, then DIANNE 
shall be the sole owner of same.” 


 
The Fourth District concluded that “[t]he language of the agreement was broad enough to 
waive the wife's right to any asset titled in the husband's name that was acquired during the 
marriage or that appreciated in value due to marital income or efforts during the marriage.” 
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The Supreme Court held that the broad language of the parties’ prenuptial agreement is 
sufficient to waive all rights to claim appreciation to be included in the equitable 
distribution schedule.  In this case, the Wife waived and released any and all rights and 
claims to all property solely owned by the husband at the time of the agreement or acquired 
in the future.  Therefore, the Fourth District was affirmed in its ruling. 


 
 Niazi v. Niazi, 179 So. 3d 365 (Fla. 5th DCA 2015). 


 
THE CONTRACTUAL LIMITATION AS TO APPELLATE ATTORNEYS’ FEES 
AND COSTS IN THE PARTIES’ PRENUPTIAL AGREEMENT WAS DEEMED 
ENFORCEABLE 


 
The parties entered into a prenuptial agreement, which was later deemed valid by the trial 
court.  The parties’ prenuptial agreement in pertinent part states: 
 


“In any proceeding for dissolution of marriage, divorce or annulment of the 
marriage, each party shall be solely obligated to pay their own attorney's fees 
concerning any litigation regarding the validity or enforceability of this 
Agreement. Neither party hereto shall have any legal liability for attorney's fees, 
including pendent lite, suit monies, or costs incurred in seeking to void, have 
declared voidable or to set aside terms of the Agreement. All claims for said 
fees and costs are hereby waived. 
 
The parties agree, however, that the Future Husband shall make contribution to 
the Future Wife for any reasonable attorney's fees or costs she might incur in 
litigating the issue of child custody. Future Husband's obligation for Future 
Wife's attorney's fees shall be limited solely to those fees necessarily incurred 
regarding the sole issue of child custody in a sum no greater than the Future 
Husband's expenditures for attorney's fees and costs to litigate the issue of child 
custody. It is the express intent of the parties that both parties have an equal 
financial ability to expend monies for attorney's fees and costs reasonably 
incurred in a custody dispute before the Courts.” 
 


The Appellate Court held that a contractual limitation to attorney's fees in a prenuptial 
agreement is enforceable in an award of appellate attorney's fee. Therefore, the Former 
Wife was entitled to a proportionate amount of appellate attorney's fees related to litigation 
of the child custody issue, which shall be determined upon remand by the trial court.  


 
 Chopin and Chopin, LP v. Brennan, 178 So. 3d 509 (Fla. 4th DCA 2015). 


 
THE APPELLATE COURT HELD THAT AGREED ORDER SHOULD BE 
CONSIDERED AN AGREEMENT BETWEEN THE PARTIES AND THAT THE 
PARTIES’ AGREED ORDER CONTAINED A LATENT AMBIGUITY 


 
Chopin and Chopin, LP (the Law Firm) appeals an order entered in this divorce proceeding, 
which required the Law Firm to refund to the Former Husband $12,333.70 that the trial 
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court determined was paid to the Law Firm as “attorneys' fees” to purge a contempt order.  
On July 13, 2012, the trial court found the Former Husband in indirect contempt for failure 
to pay alimony. 
To purge the contempt, he was required to pay the alimony arrearage plus the Former 
Wife's attorneys' fees for bringing the contempt motion ($7,799.69). The Former Husband 
appealed the contempt order, and his appeal was consolidated with his prior appeal of the 
dissolution order on the merits. 
 
The parties settled the matter by preparing an Agreed Order. The Agreed Order recognized 
an alimony arrearage in the amount of $33,112.56 and provided that the Former Husband 
satisfy the alimony arrearage by paying $20,778.86 through the Florida State Disbursement 
Unit and $12,333.70 “payable to the Trust Account of Chopin & Chopin, LP.”  At a later 
hearing, the trial court found that the law firm should reimburse the Former Husband 
$12,333.70.  The Law Firm and the Former Wife argue that all of the money was past-due 
alimony. 
 
The Appellate Court held that the agreed order is in the nature of a settlement agreement, 
which is regulated by Florida contract law.  The fact that the Agreed Order direct payment 
by check made payable to the law firm renders the agreed order unclear as to whether the 
parties intended for the $12,333.70 paid to the Law Firm to include the $7,799.69 in 
attorneys' fees previously ordered to purge the contempt.  Therefore, the Agreed Order 
contains an ambiguity, and the matter was remanded to the trial court, so that parol 
evidence could be presented. 


 
 Taylor v. Taylor, 183 So. 3d 1121 (Fla. 5th DCA 2015). 


 
THE APPELLATE COURT HELD THAT THE PROVISION IN THE PARTIES’ 
MARITAL SETTLEMENT AGREEMENT REGARDING THE HUSBAND’S 
PENSION CONTAINED A LATENT AMBIGUITY 
 
Husband and Regina Aurora Taylor (“Wife”) married in 1985. On May 17, 2006, Wife 
petitioned for dissolution of marriage. On June 22, 2006, the trial court entered a final 
judgment of dissolution of marriage, incorporating the MSA. The MSA, prepared by Wife's 
attorney, included provision 11, which states: 
 


“The Husband also owns a retirement pension, in his name, with the City of 
Orlando Police Department, of which the Wife is entitled to Forty Five Percent 
(45%) of the account balance as of the date of the Final Judgment in this matter. 
The Wife's interest shall be transferred by Qualified Domestic Relations Order 
(QDRO), with the cooperation of the Husband. The Cost of Preparation of the 
QDRO shall be borne by the Husband.” 
 


On July 15, 2014, the trial court entered a supplemental final judgment. According to the 
judgment, because the City of Orlando Police Department prohibits the transfer of pension 
payments by QDRO, “the parties' agreement can be accomplished by the Husband paying 
to the Wife forty five percent (45%) of the funds he receives from the pension on a monthly 
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basis.” The trial court further stated “Husband's pension is a defined benefit plan which is 
only payable monthly.” The judgment specifically ordered husband “to pay $1,625.53 per 
month directly to [Wife] from his retirement account payments within five days of his 
receipt of the payments as long as he receives payments from the Orlando Police 
Department pension.”   
 
The Appellate Court held that a latent ambiguity existed within the terms of the Marital 
Settlement Agreement.  A latent ambiguity exists where the language of an agreement is 
facially clear but an extrinsic fact or extraneous circumstance creates a need for 
interpretation or reveals an insufficiency in the contract or a failure to specify the rights or 
duties of the parties in certain situations.  In this case, the parties intended for the QDRO 
to serve as a method of enforcing the distribution of Husband's pension plan. The City of 
Orlando Police Department's rejection of the QDRO occurred unexpectedly after the 
parties entered into the agreement, qualifying as an extrinsic fact or extraneous 
circumstance which altered the parties' understanding of the means of payment and their 
respective duties. Therefore, its prohibition brought to light an insufficiency in the contract 
and created a need for the trial court to consider parol evidence to assist in the interpretation 
of the parties' duties under the MSA. 
 


2014 


 Moore v. McIntosh, 128 So. 3d 985 (Fla. 1st DCA 2014). 


THE TRIAL COURT ERRED AS A MATTER OF LAW BY MODIFYING THE 
PARTIES' CUSTODY ARRANGEMENT AFTER FINDING THAT THE 
PARTIES' RELOCATION TO DIFFERENT CITIES IN OKALOOSA COUNTY, 
WHICH RESULTED IN EACH OF THEM LIVING TWENTY MILES FROM 
THEIR CHILD'S SCHOOL IN OKALOOSA COUNTY, CONSTITUTED A 
SUBSTANTIAL CHANGE OF CIRCUMSTANCES 
 
A Motion was filed to modify child custody agreement incorporated into divorce decree, 
based on the relocation of both parties.  The trial court granted the motion, and the Mother 
appealed.  The Marital Settlement Agreement incorporated into the Final Judgment of 
Dissolution provides: 
 


“It is further anticipated that the parties shall continue to reside in close proximity 
to one another, i.e., in the same school district. If either party chooses to relocate 
outside the school district, then the relocating party shall give the other party at 
least ninety days written notice of same. This will allow enough time to negotiate a 
stipulated resolution of related issues or the time to attend mediation or obtain 
judicial relief.” 
 


The Appellate Court stated, “When the parties' settlement or visitation agreement expressly 
prohibits a move, thus establishing that the parties had previously litigated the issue, the 
party who seeks to relocate must show a substantial change in circumstances to justify the 
relocation.”  However, the Appellate Court determined that the language contained within 
the parties’ Marital Settlement Agreement was not an expressed prohibition on either party 
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moving.  These terms merely expressed a hope that the parties would remain in close 
proximity to each other.  Further, the Appellate Court reasoned that the language suggests 
that the parties’ contemplated the possibility of the parties moving in the future. 


 
 Vyfvinkel v. Vyfvinkel, 135 So. 3d 384 (Fla. 5th DCA 2014). 


 
TRIAL COURT’S INTERPRETATION OF THE ALIMONY PROVISION IN THE 
PARTIES’ MARITAL SETTLEMENT AGREEMENT WAS NOT REASONABLE 
 
The Former Husband appeals from an order finding that he was not entitled to a cumulative 
annual inflation adjustment to his alimony payment based on the language of the parties’ 
contractual stipulation, which was adopted in the final judgment.  The parties’ agreement 
provided: 
 


“Alimony shall continue at $4,000.00 per month to be increased only annually 
beginning January, 2012, at the rate of the “Consumer Price Index” (“CPI”) as such 
CPI is published from time to time by the U.S. Government. The parties shall utilize 
the CPI rate as reflected in the last published United States CPI rate for the year 
ending before the annual January change date.  (Example: First change date January 
1, 2012; therefore use last published CPI rate closest to December 31, 2011, and so 
on from year to year).” 


 
The Appellate Court determined that the only reasonable reading of the language is that 
the alimony provision requires an adjustment that takes into account the cumulative effect 
of inflation.  The Appellate Court ruled that a true ambiguity does not exist because a 
contract can possibly be interpreted in more than one manner.  Contract language is 
ambiguous only if it is susceptible to more than one reasonable interpretation, which means 
the language should be read in a manner that will actually accomplish its intended purpose.   
 


 deLabry v. Sales, 134 So. 3d 1110 (Fla. 4th DCA 2014). 
 


THE TRIAL COURT WAS AFFIRMED IN ITS DETERMINATION THAT THE 
FORMER HUSBAND’S CHILD SUPPORT OBLIGATION IS MODIFIABLE 
 
The Former Wife appeals from the circuit court's final order granting the Former Husband's 
petition for modification of his child support obligation.  The Former Wife argues that the 
trial court erred in finding that the 
Former Husband's child support obligation was modifiable, despite the terms of the parties’ 
Marital Settlement Agreement (MSA).  The MSA’s child support section, in pertinent part, 
stated: 
 


“In determining the amount of periodic child support, the Parties have taken into 
consideration the statutory child support guidelines, the income and “good fortune” 
of the Husband, the income of the Wife, the current needs of the Children, the 
rotating custody arrangement and all of the other financial provisions of this 
Agreement, particularly, the equitable distribution and lump sum alimony 
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provisions, and the impact thereof. Accordingly, the Parties agree that the amount 
of periodic child support set forth herein is more than reasonable and sufficient.  
Given that the Parties will have physical custody of the Children on a rotating, 
equally shared basis, the amount of child support required by this Agreement 
substantially exceeds the amounts the Court would or could award pursuant to the 
Child Support Guidelines, particularly since ... the Husband is undertaking to pay 
all of the costs associated with the Children's private school tuition through grade 
eight, medical insurance, uninsured medical expenses and saving for college 
tuition. At this time, the Husband's average gross income over the last several years 
has exceeded [amount], while the Wife has had virtually no income from 
employment for the last several years. The Parties submit that this is further 
evidence of the reasonableness of the amounts for child support required by this 
Agreement.” 
 


The Appellate Court held that a parties’ agreement cannot divest the trial courts of their 
authority to modify child support, regardless of the fact that the MSA stated that the Former 
Husband's child support obligation would be modifiable when a child reached the age of 
majority or was otherwise no longer eligible for support.  The trial courts still have the 
inherent authority to modify the parties’ child support obligations. 
 


 Ingram v. Ingram, 133 So. 3d 1205 (Fla. 2d DCA 2014). 
 


The Former Husband seeks an appeal of the order dismissing his petition. The Former 
Husband’s petition was dismissed because the trial court mistakenly believed that the 
Former Husband was attempting to modify his award of equitable distribution.  However, 
the Appellate Court determined that the Former Husband was merely seeking to enforce 
the terms of his Marital Settlement Agreement, which was incorporated into the final 
judgment.  In part, that agreement provides: 
 


“The parties agree that [the Former Wife] is entitled to one-half of [the Former 
Husband's] military pension which has accrued to date. Which results in her being 
entitled to 27.5 percent of the disposable retired pay [the Former Husband] will 
receive upon his retirement a[sic] the end of twenty years service. And by and 
through this agreement [the Former Husband] assigns and relinquishes to [the 
Former Wife] that 27.5 percent of the disposable retired pay.  Her portion of the 
pension is to be paid to her upon his retirement according to the Uniformed Services 
Former Spouses' Protection Act.  Should [the Former Husband] retire or resign 
before completing twenty years in military service, then the Court will have 
jurisdiction [sic] tore-determine [the Former Wife's] interest in his pension. 
 
The parties were married for eleven years, during which time [the Former Husband] 
was in active military service. [The Former Wife] is entitled, under the laws of the 
State of Florida, to 27.5 percent of [the Former Husband's] disposable retired pay 
upon his retirement from military service. 
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[The Former Wife] is hereby awarded 27.5 percent of [the Former Husband's] 
disposable retired pay upon his retirement from military service. The court retains 
jurisdiction to reconsider the percentage of retired pay should [the Former 
Husband] retire before completing twenty years of military service.” 
 


Pursuant to the parties’ agreed upon terms, the Former Wife was to receive one-half of the 
pension “accrued to date.”  To ensure she received the right amount, it was necessary to 
award her 27.5 percent of his anticipated pension after twenty years because that accurately 
reflected the Wife’s 50% share of the amount accrued during the marriage.  However, the 
Former Husband served in the military for thirty years which affected the proper 
calculation of the Former Wife’s entitlement because the Former Husband’s longer service 
meant he had earned a larger pension.  Never the less, the Former Wife demanded 27.5% 
of the Former Husband’s thirty-year pension.  The Appellate Court reversed the trial court, 
holding that the trial court had the jurisdiction to consider the supplemental petition. 
Further, the trial court is not authorized to increase or decrease the amount of equitable 
distribution, but it is entitled to determine and clarify the dollar amount of the pension that 
was described by percentage in the final judgment.  Therefore, this issue was remanded for 
the trial court to determine the appropriate amount. 
 


 Taylor v. Lutz, 134 So. 3d 1146 (Fla. 1st DCA 2014). 
 
THE TRIAL COURT ERRED BY NOT ENFORCING THE UNAMBIGUOUS 
TERMS OF THE PARTIES’ MARITAL SETTLEMENT AGREEMENT 
 


Former Wife has appealed the trial court's post dissolution Amended Order on Former Wife's 
Amended Motion for Contempt, to Enforce, and for Attorney's Fees, and from the court's Order 
Granting Attorney's Fees.  Former Wife argues the trial court erred in finding the parties' Marital 
Settlement Agreement (“MSA”) unambiguously provided for bridge-the-gap alimony as 
contemplated in section 61.08(5), Florida Statutes (2010), and, therefore, erred in refusing to 
enforce the provision because of her remarriage.  Paragraph 2.1 of the agreement sets forth the 
following provision for alimony: 


 
“ALIMONY.  The Husband shall pay to the Wife Bridge–the–Gap alimony which 
is non-modifiable in the amount of $500.00 a month for three (3) years. The first 
payment [is] due on May 20th and every month thereafter.” 
 


The Appellate Court concluded that the terms of the agreement were clear and 
unambiguous.  The unambiguous language of the parties' agreement, and not the statute, is 
what should control the trial court’s determination.  Further, the Appellate Court 
recognized that no provision was included stating the alimony would cease upon the 
Former Wife’s remarriage.  Thus, the trial court erred in failing to enforce paragraph 2.1 
of the MSA. 
 


 Puglisi v. Puglisi, 135 So. 3d 1146 (Fla. 5th DCA 2014). 
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THE TRIAL COURT ERRED BY NOT MAKING AN INDEPENDENT 
DETERMINATION OF THE CHILDREN’S BEST INTERESTS WHEN THE 
FORMER HUSBAND ATTEMPTED TO SET ASIDE THE PARTIES’ ORAL 
AGREEMENT 
 
The instant case was settled prior to the final hearing, and the parties orally stipulated to 
the terms of their agreement on the record in the presence of the judge.  The Former 
Husband later refused to agree to entry of a final written judgment incorporating these same 
terms, and filed a motion asking that the oral agreement be set aside on grounds that the 
agreement was not in the best interests of his children. 
 
The Appellate Court determined, that, usually, this type of oral settlement would be 
considered binding and enforceable in accordance with contract principles.  However, this 
case involves parental responsibility, timesharing, or child support issues, which are always 
subject to the overriding concern of the children's best interests. A trial court is not bound 
by an agreement of parents regarding parental responsibility, timesharing, or child support.  
The trial court must make an independent determination of the children’s best interests, 
which may or may not be in accordance with the parties’ agreement. 
 


 Elbaum v. Elbaum, 141 So. 3d 658 (Fla. 4th DCA 2014). 
 


TRIAL COURT WAS AFFIRMED BECAUSE THE PARTIES’ MARITAL 
SETTLEMENT AGREEMENT UNAMBIGUOUSLY LIMITED THE PARTIES’S 
ABILITY TO MODIFY THE ALIMONY PROVISIONS OF THE MSA 
 
The Former Husband appeals from a final order dismissing with prejudice his petition to 
terminate or modify his alimony obligations.  The parties’ 2007 final judgment 
incorporated a marital settlement agreement (“MSA”) requiring Former Husband to pay 
Former Wife $2,000 per month in permanent alimony until Former Husband reaches 62 
years of age.  The Former Wife’s alimony award was non-modifiable, except in situations 
involving a decrease in the business, poor health of the Former Husband, the Former 
Husband, or the Former Wife's remarriage 
 
The Former Husband filed a petition seeking to modify or terminate his alimony obligation 
on the grounds that Former Wife's needs had decreased since she was in a “supportive 
relationship” where she had been cohabitating and mingling assets with her partner for at 
least two years.  The Former Wife moved to dismiss the petition.  The circuit court granted 
Former Wife's motion to dismiss, finding the agreement’s terms were “clear and 
unambiguous” in stating “that the alimony was non-modifiable.” 
 
The Appellate Court determined that the MSA's Article XII unambiguously provided that 
the Former Husband's alimony obligation would be “non-modifiable” absent “unforeseen 
circumstances” involving the deterioration of Former Husband's health or business.  The 
parties may waive their statutory right to seek modification of alimony provisions in a 
settlement agreement if the language in the agreement clearly and unambiguously 
expresses waiver or if the interpretation of the agreement as a whole can lead to no other 
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conclusion but waiver.  Therefore, the trial court was affirmed in its determination that the 
MSA’s alimony terms were clear and unambiguous and that the Husband has contractually 
limited his right to modify his alimony obligation. 
 


 White v. White, 141 So. 3d 645 (Fla. 4th DCA 2014). 
 


THE TRIAL COURT ERRED BY NOT STRICTLY APPLYING THE CLEAR AND 
UNAMBIGUOUS TERMS OF THE PARTIES’ MARITAL SETTLEMENT 
AGREEMENT 


 
Former Wife appeals the trial court's order denying her motion to enter final judgment for 
money due and overruling her exceptions to the trial court's findings regarding the final 
judgment for the dissolution of marriage.  The dissolution of marriage agreement contained 
the following language: 
 


“8. ALLOCATION OF DEBTS. 
Husband will assume all wife's credit card debt for the following cards and 
balances. Husband will not be responsible for any additional charges placed on 
these cards by the wife.” 


 
After the Former Husband failed to make the credit card payments, the Former Wife filed 
a motion to enter final judgment for money due.  The trial court’s order required the Former 
Wife to first pay her credit card debt and be reimbursed by the Former Husband.  The 
Appellate Court found that the terms of the parties’ agreement were clear and 
unambiguous, and there was no language requiring the Former Wife to first pay her credit 
cards.  Therefore, the trial court erred by requiring such.  Further, the Appellate Court held 
that, “conditions precedent are not favored, and the courts will not construe provisions to 
be such, unless required to do so by plain, unambiguous language or by necessary 
implication.” 
 


 Goff v. Kenney-Goff, 145 So. 3d 928 (Fla. 4th DCA 2014). 
 


THE TRIAL COURT MISINTERPRETED THE PLAIN LANGUAGE OF THE 
PARTIES’ MARITAL SETTLEMENT AGREEMENT AS TO THE FORMER 
HUSBAND’S CHILD SUPPORT OBLIGATION 


 
In this post-dissolution of marriage action, the husband appeals an order denying his 
motion to rehear or vacate two separate orders.  In 2004, the trial court entered a final 
judgment of dissolution of marriage, which adopted and incorporated the parties' marital 
settlement agreement.  Pursuant to the agreement, the Former Husband's obligation to pay 
child support would continue through attainment of the child's twenty-first birthday if the 
child were “enrolled in college and still living at home with the Wife.”  In 2011, the 
husband sought to modify child support, in part due to the fact that the youngest child 
would turn eighteen and graduate from high school. During a hearing, the Former Husband 
testified that the parties' youngest child had reached the age of eighteen and was attending 
college at the University of Florida in Gainesville. In opposition, the Former Wife testified 
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that the child resided in student housing that he had to vacate during school breaks. 
Additionally, he would be living with her during the summer and taking classes at the 
community college while he was home.  The trial court denied the Former Husband's 
petition for modification. The court found that the parties' youngest child “is attending 
college and resides with Former Wife on a permanent basis at this time, including the times 
that he is attending classes at the University of Florida.”  


 
The Appellate Court determined that the trial court's order, requiring the husband to 
continue paying support, is contrary to the plain language of the marital settlement 
agreement.  Based on the undisputed testimony at the hearing, the child lived at the 
University of Florida in Gainesville and returned home only during breaks. Thus, the child 
was not “still living at home with the Wife” as required by the marital settlement 
agreement.  Under the trial court's interpretation, the child would be “living at home with 
the Wife” even if he were attending college in another state or country.  Had the parties 
intended such a result, they would have required only that the child be attending college.   


 
 Eldridge v. Eldridge, 147 So. 3d 1048 (Fla. 5th DCA 2014). 


THE TRIAL COURT ERRED BY MISINTERPRETING THE TERMS OF THE 
PARTIES’ PARTIAL SETTLEMENT BY RECLASSIFYING ALIMONY 
PAYMENTS AS CORPORATE DISTRIBUTIONS 
 
The Former Husband appeals a final order that granted, in part, Former Wife’s various 
post-judgment motions.  The trial court was required to interpret a previously entered final 
judgment.  Immediately before trial on, the parties reached a settlement agreement and read 
the terms of that settlement into the record. 
 
Pursuant to the parties’ agreement, the Former Husband was to purchase the Former Wife's 
fifty percent interest in the capital stock of Apex at a set amount. Various parcels of marital 
property, including the marital home, were to be sold, with Former Wife receiving all of 
the proceeds. Former Husband's fifty percent interest in those properties would be set off 
against the purchase price for Former Wife's Apex stock.  In addition, the court added a 
paragraph to the Original Judgment, deferring delivery of the stock certificates until the 
marital home sold.  Specifically, the Final Judgment’s terms are as follows: “Until the sale 
of the marital home [Former Husband] and [Former Wife] will each be fifty percent owners 
of Apex; until the sale of the marital home [Former Wife] will still receive Twenty–Five 
Hundred Dollars [sic] week.”   
 
The Former Wife took the position that they were, instead, corporate distributions.  In 
support of her argument, the Former Wife noted that the Former Husband had been 
utilizing accounting practices that made it appear that her income from Apex was 
significantly more than she was actually receiving in distributions, which exposed the 
Former Wife to a large tax liability.   
 
The Appellate Court determined that the parties' partial settlement agreement and the 
original final judgment established that Former Wife would no longer receive corporate 
distributions but, instead, the Former Husband would buy out her interest. The trial court's 
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addition of a term stating that the Former Wife shall retain “a secured interest” was not 
intended to alter the agreed-upon ownership structure of Apex; rather, it was a method of 
securing payment based on the agreed upon terms.  Therefore, the trial court erred in 
granting Former Wife's motion to compel equal distributions from Apex from the time of 
entry of the original judgment until the sale of the marital home because the Former Wife 
was not entitled to corporate distributions.  She was only entitled to alimony payments. 
 


 Herbst v. Herbst, 153 So. 3d 290 (Fla. 2d DCA 2014). 


THE TRIAL COURT ERRED IN CONCLUDING THAT SECTION 61.08 SHOULD 
BE APPLIED OVER THE PARTIES’ AGREEMENT AS TO ALIMONY 
 
The Former Wife and the Former Husband entered into a marital settlement agreement 
(MSA) that provided for nonmodifiable alimony payable to the Former Wife for the 
remainder of her life.  Post dissolution, the Former Wife remarried, and the Former 
Husband petitioned to terminate his alimony obligation.  Paragraph 7 of the MSA awarded 
the Former Wife alimony as follows: 
 


“Alimony— 
 
The Petitioner 1 agrees to pay the Respondent alimony in the amount of $4,500 
beginning the date of the final judgment and continuing for the life of the Petitioner.  
The parties agree that this alimony is non-modifiable.” 
 


On appeal, the Former Wife argued that the trial court erred by concluding that the alimony 
terminating the Former Wife's alimony pursuant to section 61.08(8).  The Former Wife 
asserts that the provision in the MSA obligating the Former Husband to pay nonmodifiable 
alimony “for the life of [the Former Wife]” controlled. 
 
The Appellate Court determined it is well-settled that the parties may enter into settlement 
agreements imposing obligations the trial court could not otherwise impose under the 
applicable statutes.  The terms of the alimony provision in the parties' MSA unambiguously 
obligated the Former Husband to pay the Former Wife nonmodifiable alimony until she 
dies, which is beyond the Former Wife's remarriage.  These terms control over section 
61.08(8). Therefore, the trial court erred in concluding that section 61.08(8) applied to 
provide for termination of alimony upon the Former Wife's remarriage. 
 


 Giddins v. Giddins, 151 So. 3d 54 (Fla. 1st DCA 2014). 
 
THE TRIAL COURT COMMITTED FUNDAMENTAL ERROR BY NOT 
SETTING A HEARING ON FORMER WIFE’S PENDING MOTION TO SET 
ASIDE THE PARTIES’ MARITAL SETTLEMENT AGREEMENT 
 
The Former Wife challenges the trial court's final order of dissolution of marriage in which 
the court adopted and incorporated the parties' marital settlement agreement.  She argued 
the court erred in entering the final order over her objection and pending motion to set aside 
the marital settlement agreement, without first giving her the opportunity to be heard and 
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present evidence.  The Appellate Court determined that the trial court erred by not allowing 
the Former Wife to present argument and evidence contesting the adoption of the parties’ 
marital settlement agreement, during the hearing on the former husband's petition for 
dissolution of marriage, or, alternatively, deferring entry of the final judgment, until a 
hearing on appellant's motion to set aside the marital settlement agreement could be held.  
The trial court committed fundamental error by failing to hear the Former Wife’s pending 
motion because the trial court’s failure violated the Former Wife’s right to due process. 
 


 Elias v. Elias, 152 So. 3d 749 (Fla. 4th DCA 2014). 
 
THE TRIAL COURT ERRED IN ITS PRELIMINARY FINDING THAT THE 
TERMS OF THE PARTIES’ POSTNUPTIAL AGREEMENT WERE 
UNAMBIGUOUS 
 
The parties entered into a postnuptial agreement.  Pertinent to this appeal is a paragraph 
within the prenuptial agreement regarding the sale of some of the couple's joint assets upon 
becoming “legally separated.”  The paragraph states: 
 


“4. Termination of Marriage; Separation.  If the marriage shall be judicially 
terminated, or, if the parties become legally separated pursuant to judicial 
proceedings or an agreement, any property owned by the parties as tenants in 
common, joint tenants with right of survivorship, or tenants by the entirety, unless 
the parties then agree in writing to the contrary, shall be sold and the net proceeds 
of sale shall be distributed between the parties in equal shares or in such other 
proportions as may have been agreed by the parties by written agreement or in 
accordance with their respective ownership interests as tenants in common as shall 
be conclusively determined by the applicable instrument.” 
 


Subsequently, the wife petitioned for dissolution of marriage. Next, the wife filed a motion 
to determine that a legal separation had occurred between the parties as of the date of the 
filing of the petition for dissolution of marriage, or a subsequent date. Simultaneously, the 
wife filed a motion to determine the items to be sold pursuant to the prenuptial agreement.  
The trial court held a hearing on the wife's motions. At the hearing, the husband argued 
that the term “legally separated pursuant to judicial proceedings,” as used in paragraph 
four, was ambiguous.  The trial court found that the terms and conditions of the prenuptial 
agreement were unambiguous, and determined that the parties became legally separated on 
the date that the wife perfected service of her petition for dissolution on the husband. The 
trial court also granted the wife's motion to determine the assets to be sold, and held that, 
since the parties were legally separated, that certain assets of the parties were to be sold. 
The husband appeals both of these orders. 
 
The Appellate Court determined that the language of the prenuptial agreement was 
ambiguous because it was susceptible to more than one reasonable interpretation.  In 
Florida, there is no cause of action for a legal separation.  Thus, it is unclear, in the context 
of Florida law and the facts of this case, what the language “if the parties become legally 
separated pursuant to judicial proceedings,” means.  It is also unclear, under Florida law 
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and the facts of this case, what the language “if the parties become legally separated 
pursuant to...an agreement,” means.  For those reasons, we determine that the language “if 
the parties become legally separated pursuant to judicial proceedings or an agreement” in 
the prenuptial agreement is reasonably susceptible to more than one construction, and the 
trial court erred in determining that the language of the prenuptial agreement was 
unambiguous. That error led to the erroneous entry of the orders determining the date the 
parties were legally separated and directing the sale of some of the marital assets. 
 


 Geraci v. Geraci, 155 So. 3d 1194 (Fla. 2d DCA 2014). 


THE TRIAL COURT WAS AFFIRMED IN ITS DETERMINATION THAT THE 
PARTIES EFFECTED AN ABANDONMENT OF THEIR PRENUPTIAL 
AGREEMENT THROUGH THEIR COURSE OF CONDUCT DURING THE 
MARRIAGE 
 
The Former Husband appeals the judgment of dissolution of marriage from the Former 
Wife.  She cross appealed from the same judgment.  At the time of the marriage, the couple 
executed an antenuptial agreement in which the Former Wife waived all rights to support 
and most rights to equitable distribution in the event of a divorce.  This case was resolved 
in a two-step process.  First, the enforceability of the antenuptial agreement was litigated, 
and then the issues of support and equitable distribution were litigated.  The trial court 
determined that the antenuptial agreement was abandoned or rescinded by mutual consent 
as a result of the conduct of the parties during their marriage.  The Appellate Court 
determined that the abandonment of an antenuptial agreement is a factual possibility. See 
McMullen v. McMullen, 185 So. 2d 191, 193 (Fla. 2d DCA 1966). After reviewing the 
evidence, the Appellate Court concluded that the trial court's determination that the parties' 
conduct over the life of their marriage effected an abandonment of the antenuptial 
agreement was supported by competent, substantial evidence. 
 


 Johnson v. Johnson, 162 So. 3d 137 (Fla. 1st DCA 2014). 


THE TRIAL COURT ERRED BY NOT PROPERLY DETERMINING THE 
PARTIES’ RESPECTIVE RIGHTS TO THE FORMER HUSBAND’S MILITARY 
RETERIMENT BENEFITS IN ACCORDANCE WITH THE PARTIES’ 
UNAMBIGUOUS AGREEMENT 


  
The Former Wife challenged the trial court's final judgment enforcing the parties' 1995 
Consent Final Judgment dissolving their marriage.  She argued that the court impermissibly 
deviated from the parties' agreement in regard to the calculation of the former wife's portion 
of the former husband's military retirement benefits. 
 
The Appellate Court determined that the trial court erred by relying on the case of Boyett 
v. Boyett, 703 So. 2d 451 (Fla.1997).  The trial court erred because in Boyett the trial court 
made a determination of entitlement to retirement benefits as part of the court’s ordered 
equitable distribution scheme.  In the present case, the parties entered into a marital 
settlement agreement, which means their case is controlled by the terms of their agreement, 
which is analogous to Nix v. Nix, 930 So. 2d 711 (Fla. 1st DCA 2006).  Pursuant to the 
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Consent Final Judgment, the trial court reserved jurisdiction to enter a separate order when 
the Former Husband retired from the Navy.  Accordingly, pursuant to the unambiguous 
terms of the parties’ agreement, the trial court only needed to determine was the Former 
Husband's total number of years of military service to complete the parties’ agreed upon 
fraction, and then perform the mathematical calculation.  The trial court erred by failing to 
do so. 


 
2013  


 Toussaint v. Toussaint, 107 So. 3d 474 (Fla. 1st DCA 2013). 
 
THE TRIAL COURT ERRED IN HOLDING THAT THE PARTIES’ MARITAL 
SETTLEMENT AGREEMENT WAS UNAMBIGUOUS AS TO THE PROVISION 
REGARDING THE HUSBAND’S MILITARY RETIREMENT BENEFITS 
 
The Former Wife appealed a Final Order interpreting a provision of the parties’ Marital 
Settlement Agreement.  The Marital Settlement Agreement, which was incorporated into 
the parties’ Final Judgment of Dissolution, provided: 
 


“As an equitable distribution of marital property, not an award of alimony, the 
Respondent/Husband shall pay or cause to be paid, to the Petitioner/Wife, as a 
property right from the Respondent/Husband's United States Air Force retirement 
pay fifty percent (50%) of the Respondent/Husband's net retirement pay. The 
Petitioner/Wife's right to receive the payments described herein, shall terminate 
immediately upon the Petitioner/Wife's death.” 
 


Also, the Marital Settlement Agreement stated that the parties waived, “Any and all claims 
to any right, title, and interest in the non-marital property of the other except as specifically 
agreed to,” in the Marital Settlement Agreement. 
 
The Former Husband argued that the MSA should be construed so that the Former Wife 
was entitled only to 50% of his military retirement benefits that accrued during the 
marriage.  The General Magistrate held a hearing on the Former Husband's motion.  The 
Former Husband’s attorney began examination of the Former Husband, and the Former 
Wife’s attorney objected to questioning and asserted that it was an attempt to introduce 
inadmissible parol evidence.  The General Magistrate determined that the subject provision 
was not ambiguous and sustained the objection.  After the hearing, the general magistrate 
found that a plain reading of the agreement created a property right in the Former Wife for 
50% of the Former Husband's full military retirement benefits. 
 
The trial court also found that that the subject provision was not ambiguous.  However, the 
trial court read paragraph XV as creating in the Former Wife a property right to only 50% 
of the Former Husband's retirement benefits as a division of marital property. Because the 
MSA includes a specific waiver of each parties' claims to the others' non-marital property, 
the trial court concluded that the Former Wife was entitled only to 50% of the Former 
Husband's retirement benefits that accrued during the marriage. 
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The Appellate Court held that as a general rule, “Evidence outside the contract language, 
which is known as parol evidence, may be considered only when the contract language 
contains a latent ambiguity.”  A latent ambiguity arises, “Where the language employed is 
clear and intelligible and suggests but a single meaning, but some extrinsic fact or 
extraneous evidence creates a necessity for interpretation or a choice among two or more 
possible meanings.”  In the case at hand, the parties included no formula for computing the 
Former Wife's share of the Former Husband's retirement benefits, nor is there any language 
in the MSA that unequivocally sets the date from which the Former Wife's right to 50% of 
the Former Husband's retirement benefits is to be calculated. 
 
The Appellate Court concluded the trial court erred in holding that the MSA was 
unambiguous. The fact that each read the same document and came to opposite, but equally 
reasonable conclusions, confirms the document's latent ambiguity. Therefore, the trial 
court was correct in ruling that parol evidence was admissible.  Absent such evidence, it is 
impossible to render an accurate and just determination of the case. 
 


 Heiny v. Heiny, 113 So. 3d 897 (Fla. 2d DCA 2013). 
 


THE TRIAL COURT ERRED BY MISINTERPRETING THE TERMS OF THE 
PARTIES’ PRENUPTIAL AGREEMENT BECAUSE THE PLAIN LANGUAGE 
OF THE AGREEMENT UNAMBIGUOUSLY LIMITED THE HUSBAND’S 
CLAIM TO THE WIFE’S PREMARITAL HOME 


 
Before the parties married, they signed a prenuptial agreement. The general purpose and 
intent of the agreement was to protect each party's premarital assets as separate property.  
The agreement contained a specific provision regarding the Wife's premarital home.  
Specifically, the agreement stated, 
 


“6.  Agreements Concerning Fran's House. The parties hereto intend to reside in 
Fran's house.... The House shall be and remain titled in Fran's name alone and, 
except as specifically provided in Section 6, Rudy shall have no right, title or 
interest in and to the House or any of Fran's Separate Property contained herein. 
Further, with respect to the House, the parties agree as follows: 
 
(a)  If a petition for dissolution of marriage is filed by either of the parties hereto 
after the date the parties are married, upon the entry of an order dissolving the 
marriage of the parties, Fran shall pay to Rudy a sum equal to one-half of all 
principal payments and any capital improvements made with respect to the House 
between the date of the marriage of the parties and the date on which a petition for 
dissolution of marriage was filed.” 
 


Neither party challenged the validity of the prenuptial agreement.  In the final judgment, 
the trial court awarded the wife her premarital home as a nonmarital asset.  Nevertheless, 
as part of the equitable distribution plan, the trial court awarded the husband a one-half 
interest in the appreciation of the wife's premarital home. 
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The Appellate Court held that the trial court erred in interpreting the antenuptial agreement 
to provide that the husband is entitled to half of the appreciated value of the property 
resulting from capital improvements. The plain language of the agreement clearly limited 
the husband's interest in the wife's premarital home to one-half of principal payments and 
one-half of capital improvements made by the parties during the marriage. The trial court's 
calculation erroneously took into consideration the appreciation of the premarital home, 
which was not contemplated by the terms of the antenuptial agreement. 


 
 Palmer v. Palmer, 109 So. 3d 257 (Fla. 1st DCA 2013). 


 
THE APPELLATE COURT HELD THAT THE MARITAL SETTLEMENT 
AGREEMENT WAS NO LONGER SUBJECT TO COLLATERAL CHALLENGE 
BECAUSE IT HAD BEEN INCORPROATED INTO A FINAL JUDGMENT 


 
The Former Husband appealed an order enforcing the supplemental final judgment, which 
required him to pay the Former Wife a stipulated sum of money for his failure to obtain 
refinancing on the marital home within the time agreed to by the parties.  The Former 
Husband contended that the provision of the marital settlement agreement requiring him to 
compensate the Former Wife for delays in the refinancing amounts to a penalty and that it 
cannot be enforced. 
 
The Appellate Court determined that, at most, the subject provision would render the 
contract voidable.  Accordingly, the Appellate Court held that the issue of whether or not 
the subject provision is an invalid penalty was inconsequential because an agreement that 
is merely voidable is not subject to collateral challenge once it has been incorporated into 
the final judgment.  The Appellate Court reasoned that the Former Husband did not appeal 
the judgment nor did he seek to modify or vacate it.  Instead, he attempted to raise the issue 
as a defense to an action to enforce the judgment by contempt. Because the marital 
settlement agreement is merely voidable, the judgment incorporating the agreement is no 
longer subject to collateral challenge. 


 
 Schecter v. Schecter, 109 So. 3d 833 (Fla. 3d DCA 2013). 


 
THE TRIAL COURT ABUSED ITS DISCRETION BY TERMINATING THE 
HUSABND’S OBLIGATION TO PAY THE WIFE’S TEMPORARY ATTORNEY’S 
FEES PURSUANT TO THE PARTIES’ AGREEMENT 


 
In February 2010, the Former Husband filed for a divorce and sought to enforce the 
prenuptial agreement.  The Former Wife sought to set it aside. During the course of the 
proceedings, the parties entered into two agreements to provide for temporary support and 
attorney's fees for the Former Wife. Both agreements, or stipulations, were spread on the 
record in the form of agreed orders. The first agreement, entered on July 29, 2010, was 
embodied in an order titled “Agreed Order on Wife's Motion for Temporary Relief and 
Husband's Motion for Exclusive Use of Marital Home,” and (1) required the Former 
Husband to pay certain amounts to the Former Wife; (2) granted the Former Wife exclusive 
possession of the parties' Indian Creek Village home (along with some funds to defray the 
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costs thereof); and (3) obligated the Former Husband to pay the Former Wife’s attorney's 
fees and costs during the pending litigation.  The temporary agreement specifically stated, 
 


“1. As and for temporary spousal support for the Wife, the parties have agreed 
to the following: 
 
a)  The Husband shall ensure that the Wife shall continue to have use of her 
Visa card, with a Ten Thousand ($10,000.00) Dollar per month limit ...; 
 
b) The Husband shall pay to the Wife the sum of One Thousand ($1,000.00) 
Dollars a week in the form of cash or check; 
 
c) The Husband shall create an escrow account with the sum of Three Thousand 
($3,000.00) Dollars to pay the Wife's travel expenses ...; 
 
d) The Husband shall pay up to the sum of One Thousand ($1,000,00) Dollars 
a week directly to the Wife's domestic help ...; 
 
2. The parties have agreed that the Wife shall have the exclusive use and 
occupancy of the Indian Creek Village residence until further order of the 
Court...; 
 
3. The Husband shall continue to maintain the fixed bills in connection with the 
Indian Creek Village residence.... 
 
4. As and for the Wife's temporary attorney's fees, suit monies, and costs the 
parties have agreed that the Husband shall pay the sum of One Hundred Fifty 
Thousand ($150,000.00) Dollars. The aforementioned sum shall be paid, in full, 
to the Law Firm of Boies, Schiller & Flexner LLP, on or before July 29, 2010.” 
 
5. Commencing on August 1, 2010, and for every month thereafter so long as 
this matter is pending, the Wife shall submit her legal and accounting bills for 
payment to the Husband's counsel for payment by the Husband.  In the event 
that any of Wife's legal and accounting bills are questioned by the Husband or 
remain unpaid in full within ten (10) days from receipt of the same, the parties 
have agreed that Justice Gerald Kogan shall be appointed as Special Magistrate 
with the power to decide the appropriateness of said bills. The Husband 
shall bear all fees and expenses charged by Justice Kogan in this matter, without 
prejudice.” 
 


The second agreement (or stipulation) between the parties was executed on June 23, 
2011, and modified only paragraph 5 of the earlier stipulation and order regarding 
attorney's fees. That agreement obligated the Former Husband to pay only 85% of the 
Former Wife’s attorney's fees upon being invoiced for same with the necessity and 
reasonableness of the remaining 15% to be determined after entry of a final judgment 
by either agreement of the parties or determination by a special master. This agreement 
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also stated that it was “without prejudice for the Court to make an ultimate 
determination as to the Wife's entitlement to attorney's fees and costs and the 
reasonableness and amount of said fees and costs.” 
 
Following a three-week trial, the trial court determined that the parties' prenuptial 
agreement was valid and enforceable.  The court advised, however, that it would take 
“several months” before a written judgment would be entered.  The Former Husband 
filed a “Motion to Terminate Temporary Support, Temporary Attorney's Fees and 
Costs, for the Immediate Return of Automobile, and for Other Relief” claiming that 
continued compliance with the parties' prior agreements would “give the Former Wife 
an undeserved windfall” because the amount of alimony that she was to receive 
pursuant to the prenuptial agreement was substantially less than sums already paid in 
temporary support and fees.  In response, the trial court terminated both the Former 
Husband’s temporary support and attorney's fees obligations. 


 
As to the temporary alimony provision, the Appellate Court recognized that “[a] court 
may, upon good cause shown, and without a showing of a substantial change of 
circumstances, modify, vacate, or set aside a temporary support order before or upon 
entering a final order in a proceeding.”  On the facts presented, the Appellate Court 
could not conclude the trial court abused its discretion in terminating The Former 
Husband's temporary support obligation. Having paid over ten times the amount 
previously agreed to and with no claim by the Former Wife of insufficient funds for 
her own support, good cause arguably was demonstrated for termination of The Former 
Husband's temporary support obligation. 
 
As to the temporary attorney’s fees, the parties made a deal that the Former Husband 
would pay the Former Wife temporary attorney's fees “so long as [the] matter is 
pending.” As this appeal confirms, this matter still is “pending”, and the Former Wife 
is entitled to receive temporary attorney's fees and costs.  Therefore, the Appellate 
Court held that the trial court abused its discretion in deciding to terminate this 
obligation. 


 
 Smith v. Smith, 110 So. 3d 108 (Fla. 4th DCA 2013). 


 
THE TRIAL COURT CORRECTLY INTERPRETED THE PARTIES’ MARITAL 
SETTLEMENT AGREEEMENT, WHICH LIMITED THE FORMER HUSBAND’S 
GROUNDS TO MODIFY HIS ALIMONY OBLIGATION 


 
In this appeal, the issue before us is whether a party to a marital settlement agreement may 
seek to terminate or modify an obligation to pay alimony by invoking Florida's supportive 
relationship statute, despite the party's express agreement to the contrary.  In this case, the 
parties' agreement specifically states: 
 


“2. Said alimony shall be non-modifiable by the parties, in either amount or 
duration, regardless of any change in circumstances of either party. 
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3. This alimony shall terminate on the Husband's death, the Wife's death, or the 
Wife's remarriage, whichever shall first occur.” 


 
The Appellate Court reasoned, “[I]f the language of the agreement ‘indicates a clear 
intention by the parties that the agreed-upon provisions for alimony would be controlling, 
and that its terms would be modifiable only as authorized therein,’ then the language is 
sufficient to operate as an implied waiver of any other ground for modification.”  In this 
case, the parties' agreement unambiguously provided that all alimony was non-modifiable 
and would cease only upon the occurrence of the death of either of the parties, or the Wife’s 
remarriage. To be sure, the concept of a supportive relationship as a possible termination 
event was something the parties could have contemplated at the time they entered into their 
agreement, and they chose not to do so.  Accordingly, the Appellate Court held that a party 
to a marital settlement agreement may not invoke Florida's supportive relationship statute 
in order to modify or terminate an alimony obligation where such action is prohibited under 
the terms of the agreement.   


 
 Weaver v. Corey, 111 So. 3d 947 (Fla. 2d DCA 2013). 


 
THE APPELLATE COURT COULD NOT REVIEW THE FORMER HUSBAND’S 
AFFIRMATIVE DEFENSE FOR HIS NON-PERFORMANCE FOR THE FIRST 
TIME ON APPEAL 


 
The parties entered into a marital settlement agreement.  By the terms of the agreement, 
the parties contracted to use their best efforts to provide for the expenses of sending their 
children to private or parochial school, college, and graduate school.  Specifically, the 
agreement provided that “[b]oth parties agree that each will use their best efforts to provide 
funds,” and that, “[t]he contribution of each parent shall be calculated on the basis of the 
ratio between their gross annual incomes as reported [i]n their most recent federal income 
tax return immediately preceding the academic year.” 
 
Subsequently, the Former Husband began to contribute to the cost of his son’s college 
expenses.  However, later the Former Husband did not pay the full amount of the college 
expenses as expected by his adult son and the Former Wife, and they sued the Former 
Husband for breach of contract.  The trial court found that the Former Husband had not 
used his best efforts in supplying the costs of his son's college education and entered an 
order requiring the Former Husband to pay a total of $41,603 to the son and the Former 
Wife as the costs of the college education.  The Former Husband appealed the order.  He 
argued that the trial court erred by failing to consider the Former Wife’s failure to exercise 
her best efforts to contribute funds, which is required pursuant to the terms of the Marital 
Settlement Agreement.   
 
The Appellate Court disagreed with the Former Husband because the Former Husband did 
not plead the Former Wife's failure to employ her best efforts as an affirmative defense and 
did not argue the issue at trial.  Therefore, the Appellate Court could not review this theory 
of defense for the first time on appeal, and it affirmed the trial court’s award.  Further, the 
Former Husband argued that the trial court erred in calculating the award because it 
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included the son’s room and board.  The Former Husband maintained that the college 
expenses contemplated in the Marital Settlement Agreement included only tuition, books, 
and fees.  The Appellate Court disagreed because Florida courts, however, have “generally 
recognized that such expenses are factored into the cost of higher education.” 


 
 Parra de Rey v. Rey, 114 So. 3d 371 (Fla. 3d DCA 2013). 


 
THE TRIAL COURT WAS AFFIRMED IN GRANTING THE HUSBAND’S 
MOTION FOR SUMMARY JUDGEMENT REGARDING THE WIFE’S 
AFFIRMATIVE DEFENSES AND REQUEST TO SET ASIDE THE PARTIES’ 
MARITAL SETTLEMENT AGREEMENT 
 
During the parties’ first dissolution action, they began to negotiate a marital settlement 
agreement that would control the terms of any future dissolution.  The parties engaged in 
negotiations, which the Wife admits resulted in the incorporation of several terms that were 
to her benefit.  In June 2008, the Husband provided a second financial affidavit to the Wife. 
Between June 20, 2008, and July 12, 2008, the Wife met with her counsel to discuss the 
proposed agreement. The Wife's accountant explained to the Wife the terms of the 
agreement in great detail. Additionally, the Wife's accountant composed and presented to 
the Wife an equitable distribution schedule from the financial information he had obtained 
from the Husband, which demonstrated that the Wife should receive an additional 
$7,033,435 to equalize the proposed share of assets.  The Wife's counsel explained to the 
Wife that she did not need to sign the agreement, and she could continue to pursue further 
financial disclosure and engage in additional negotiations. However, the Wife insisted on 
entering into the agreement. 
 
After the execution of the agreement, the trial court ratified the agreement.  However, the 
first dissolution action was thereafter dismissed on February 12, 2010, for lack of 
prosecution.  In February 2011, the Husband filed a second petition for dissolution, asking 
the trial court to distribute the assets pursuant to the marital settlement agreement. The 
Wife responded by raising the following affirmative defenses: 
 


“1. The Marital Settlement Agreement (MSA) was reached under fraud, deceit, 
duress, coercion, misrepresentation, or overreaching by the Husband, and 
therefore should be vacated. 
 
2. The MSA makes unfair or unreasonable provision for the Wife, given the 
circumstances of the parties at the time, and therefore should be vacated. 
 
3. The MSA, on its face, does not adequately provide for the Wife.  
Consequently, it is unreasonable and should be vacated.  Based on these 
affirmative defenses, the Wife demanded additional, extensive discovery of 
financial documents from twenty-nine corporations. The Husband filed 
objections to these discovery requests, characterizing them as a “fishing 
expedition,” and requested that before the production of any documents, the 
Wife be deposed.” 
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Subsequently, the Wife was deposed regarding the merit of her affirmative defenses.  The 
Husband's counsel questioned the Wife regarding her allegations of fraud, duress, coercion, 
and overreaching.  The Wife testified, among other things, that the marital settlement 
agreement was the product of duress and coercion because the Husband had 
“psychologically abused and harassed her,” which she was unaware she was experiencing 
at the time she executed the agreement because she “was not going to the psychologist 
yet.”  Accordingly, the Husband filed a motion for summary judgment regarding the Wife’s 
affirmative defenses.  The trial court granted the Husband's motion for summary judgment 
and entered a final judgment for dissolution of marriage, which adopted and ratified the 
marital settlement agreement. 
 
The Appellate Court made multiple holdings regarding the merits of the Wife’s claims of 
fraud, misrepresentation in the discovery, and/or coercion.  As to the first ground, the Wife 
failed to plead the affirmative defense of fraud with even a semblance of particularity, and 
therefore waived fraud as a defense.  With respect to the second ground, the Wife herself 
admitted in her deposition that she had no basis for alleging any “misrepresentation in the 
discovery.” 
 


Q. What facts do you have to show those numbers are wrong? 
 
A. I don't have any evidence because the accountant has to do the work first to 
determine it. 
 


Thus, the Wife's own unrebutted testimony establishes that the Husband was entitled to 
summary judgment on the Wife's defense of “misrepresentation in the discovery.  Lastly, 
with respect to the third ground, the Wife claims the marital settlement agreement was the 
product of duress because the Husband slashed her tires three times at unspecified points 
over the course of their twenty-eight-year marriage, slept with a gun underneath the 
mattress, and at some point called her and stated, “[I]f you don't sign the agreement I will 
take care of you.”  The Wife, however, failed to establish any nexus between the first two 
allegations and her signing of the agreement.  For instance, the Wife did not testify that the 
Husband slashed her tires because she did not or would not sign the agreement. Likewise, 
the Wife did not testify that the Husband threatened her with the gun, or otherwise used it 
to intimidate her into signing the agreement. Also, the fact that the Husband exercised his 
second amendment right to bear arms, standing alone, does not rise to the level of duress. 
Finally, even in the light most favorable to her, i.e., that the Husband meant that he “would 
take care of her” in a threatening, rather than in a loving way, it would still be insufficient 
to survive a motion for summary judgment. 
 
The Appellate Court reasoned that duress “is a condition of mind produced by an improper 
external pressure or influence that practically destroys the free agency of a party and causes 
him to do an act or make a contract not of his own volition.”  Two factors must be proven 
to establish duress: (a) that the act sought to be set aside was effected involuntarily and 
thus not as an exercise of free choice or will and (b) that this condition of mind was caused 
by some improper and coercive conduct of the opposite side.  As such, the party claiming 
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duress must establish that the effects of the alleged coercive behavior affected their 
subjective intent to act.  It is logical that if the Wife was unaware of the impact of the 
Husband's alleged coercive actions, then their resulting pressures could not have 
“destroy[ed] the free agency of [the Wife] and cause[d] [her] to ... make a contract not of 
[her] own volition,” or “free choice or will.” As a result, the Wife has failed to establish 
the defense of duress.  Therefore, the trial court was affirmed in granting the Husband’s 
motion for summary judgment. 


 
 Sacket v. Sacket, 115 So. 3d 1069 (Fla. 4th DCA 2013). 


 
THE TRIAL COURT ERRED IN MISINTERPRETING AND MISAPPLYING 
THE ATTORNEY’S FEES PROVISION OF THE PARTIES’ MARITAL 
SETTLEMENT AGREEMENT. 
 
The parties dissolved their marriage in 2010. The Final Judgment of Dissolution 
incorporated the parties' Marital Settlement Agreement, which included a timesharing 
schedule for the minor children as well as the following provision regarding attorney's fees 
and costs: 
 


Except as otherwise provided in this Agreement, should either party to this 
agreement default in his or her obligation hereunder, the party in default shall 
be liable to the other party for all reasonable expenses, including attorney's fees, 
incurred by the other party with regard to the enforcement of the obligations 
created in this Agreement, whether suit be brought or not. 


 
The Former Wife filed an emergency motion for temporary sole custody and parental 
responsibility and for contempt against the Former Husband, claiming that the Former 
Husband was not complying with the timesharing schedule and thereby causing various 
problems for the parties' minor daughter. The Former Wife also requested that the trial 
court order the Former Husband to pay attorney's fees and costs related to the filing of the 
Former Wife's emergency motion.  After an evidentiary hearing, the trial court found that 
the Former Husband should not be held in contempt. The trial court denied the Former 
Wife's request for temporary sole custody and parental responsibility and determined that 
the parties should return to the timesharing schedule as set forth in the final judgment of 
dissolution. 
 
Later the trial court held a hearing on the issue of attorney's fees and costs. After the 
hearing, the trial court found: 
 


“Since the Former Husband prevailed on the Former Wife's Motion for 
Contempt, the Former Wife's request for fees and costs in reference to that 
motion is denied.  Because the Former Wife's Motion for Contempt was in the 
nature of an enforcement of a provision in the Marital Settlement Agreement, 
and because of the language contained in Florida Statute 57.105(7) making a 
provision for attorney's fees to enforce a contract provision bilateral, the Former 
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Husband is entitled [to] an award of fees and costs in a successful defense of 
the Former Wife's Motion for Contempt.” 


 
The issue presented to the Appellate Court is whether the trial court erred in relying on the 
attorney's fees provision in a marital settlement agreement between the Former Husband 
and the Former Wife, which was triggered only when one of the parties “defaulted” on an 
obligation under the agreement.  The Appellate Court held that the parties’ attorney’s fees 
provision is tied to whether or not a party defaults in their obligation, not whether or not a 
party prevails in prosecuting or defending an action.  The trial court found that the Former 
Husband was not “default” by failing to comply with the timesharing schedule.  
Additionally, the Former Wife did not “default” in an obligation under the agreement 
because the Former Husband “prevailed” in defending against her emergency motion.  The 
trial court erred in finding a contractual basis to require the Former Wife to pay the Former 
Husband's attorney's fees under the circumstances of this case. 


 
 Wrieden v. Wrieden, 117 So. 3d 842 (Fla. 4th DCA 2013). 


 
THE TRIAL COURT ERRED BY MISINTERPREPTING THE PARTIES’ 
MARITAL SETTLEMENT AGREEMENT, WHICH UNAMBIGUOUSLY 
REQUIRED THE FORMER HUSBAND TO PAY 1/2 OF THE FORMER WIFE’S 
RENT AT A SPECIFIC ADDRESS 


 
The Former Husband appeals an order granting the Former Wife's motion for civil 
contempt and enforcement, and overruling his exceptions to the magistrate's report.  The 
Marital Settlement Agreement required the Former Husband to share equally in the “rent 
on the [Former Wife's] residence located at” a specific address. At the hearing, the Former 
Wife produced evidence showing she resided at two different locations, during the relevant 
period, including the one identified in the agreement.  The magistrate recommended that 
the Former Husband pay one half of the rent at both of the locations.  The Former Husband 
filed an exception to this recommendation, arguing that the MSA limited his obligation to 
pay one half of the rent for the first location only. The trial court overruled his exception, 
and ordered him to pay rent in the amount of $31,325, covering one half of the rent at both 
of the locations.  However, the Appellate Court held that the provision at issue was 
unambiguous because it only required the Former Husband to pay one half of the rent at 
only one specific location. 


 
 Emmenegger v. Emmenegger, 135 So. 3d 1103 (Fla. 2d DCA 2013). 


 
The parties divorced in 2003. The final judgment of dissolution adopted a marital 
settlement agreement that provided that the Father would pay $2184 per month in child 
support for the parties' four children and $5000 a month in alimony to the Mother. In 2005, 
the trial court entered a stipulated supplemental final judgment adopting another agreement 
by the parties. This 2005 agreement and judgment increased the child support to $2400 per 
month and reduced the alimony to $4000 per month.  The 2005 judgment specifically stated 
that “[t]he parties['] visitation arrangements outlined herein will not be considered as the 
[f]ather['s] having 40% of time with the children.” 
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In 2007, the trial court entered a second supplemental final judgment reducing child 
support and alimony. The 2007 judgment was not entered as the result of an agreement but 
was entered after a final hearing before the trial court. In the 2007 judgment, the trial court 
found that the Father suffered a 22.32% reduction in his income and the trial court reduced 
his alimony and child support to represent 48.86% of his income, noting that the trial court 
“intend[ed] to preserve the approximate ratio [that was used] at the time of the Final 
Judgment of Dissolution of Marriage.” The trial court accordingly reduced the child 
support to $2078 per month and the alimony to $2750 per month.  
 
In 2010, the Father filed a supplemental petition for modification, seeking to modify his 
child support based on his oldest son's reaching majority age. He claimed that he had 
unsuccessfully tried to get the Mother to agree to reduce the child support for the remaining 
three minor children to $1760.88 per month, which represented the guidelines amount that 
did “not include a credit for 20% of overnights.”  The trial court increased the Father's 
alimony obligation to $3200 per month, which was approximately 23% of the Father's 
income as it was in the 2007 judgment. The court reserved jurisdiction to determine all 
issues regarding child support. 
 
Due to the increase in the Mother's alimony award, the Father filed a motion to determine 
child support payment, claiming that he should pay $1010 per month for three children. He 
also filed a motion for reduction in child support. This time, the Father's calculations did 
include an adjustment in the Father's proposed child support obligation on the basis of 
substantial time-sharing, using the specific figure that the Father exercises 42.47% of the 
overnights with the children. The Mother argued that in the 2005 agreement, the Father 
“waived his right to [receive a statutory credit for] substantial time[-]sharing” and that as 
a result, the current child support amount “should not take into account substantial time[-
]sharing.”  The trial court made an oral ruling stating, in pertinent part, “I don't think there 
is any doubt that it's inferred that he won't get up to 40 percent. So, I'm going to calculate 
it at 39 percent, which is less than the 40 percent, which is exactly what the Agreement 
says.” 
 
The issue before the Appellate Court was whether or not the Father expressly waived his 
right to the statutory reduction of his child support obligation.  The Appellate Court held 
that it was clear from the wording of the provision and the other provisions in the agreement 
relating to child support and visitation that the parties intended for the Father's visitation 
schedule to have no effect on the Father's child support obligations.  Further, the Appellate 
Court placed emphasis on the fact that the Father did not give any other reasonable 
interpretation of this provision or explained why the 40% visitation would be relevant to 
any issue other than the statutory reduction in child support.  Because the provision in the 
2005 agreement clearly indicates the parties' intention to not give the Father a statutory 
adjustment in his child support based on his substantial time-sharing, the Father expressly 
waived his right to the statutory reduction and the trial court erred in applying the 
adjustment in section 61.30(11)(b), absent some substantial change in circumstances that 
would justify setting aside the Father's earlier waiver of his right to that statutory reduction.  
Therefore, the Appellate Court reversed the amended order setting amount of child support 







 88 


and remand for the trial court to recalculate the Father's child support obligation in 
accordance with the parties' prior agreement and without the statutory adjustment for the 
Father's substantial time-sharing. 


 
 Teague v. Teague, 122 So. 3d 938 (Fla. 4th DCA 2013). 


 
THE TRIAL COURT ERRED BY MISINTERPRETING THE PARTIES’ 
MEDIATED SETTLEMENT AGREEMENT AS TO THE PROVISION 
REGARDING DISTRIBUTION OF THE HUSBAND’S RETIREMENT ACCOUNT 


 
The parties entered into a mediated settlement agreement, which was incorporated into a 
final judgment.  As to the Husband’s retirement account, the mediated settlement 
agreement provided: 
 


“The husband has a 401K with his employer. The parties agree that the wife is 
entitled to half of the marital portion of this retirement plan. The parties agree 
that the wife is entitled to 50% of the amount accumulated from the date of the 
marriage through January 1, 2008. The wife will be entitled to a Qualified 
Domestic Relations Order transferring her share of the plan as described above.  
The parties agree and acknowledge that loans and [withdrawals] taken during 
the marriage and not repaid will be taken into account for distribution purposes. 
The husband will cooperate with providing the wife any and all necessary 
documents reasonably requested in order to have the Qualified Domestic 
Relations Order Prepared.  The parties will equally share in the cost of the 
preparation of the Qualified Domestic Relations Order.” 


 
After entry of the final judgment, the wife submitted a proposed QDRO to the court, which 
the court signed.  Pursuant to the order, the plan administrator made distribution. The 
Former Husband received a letter from the administrator that the total market value of the 
assets transferred to the account established for the alternate payee (the Former Wife) was 
$47,505.96. The letter stated: 
 


“The QDRO provides that the Alternate Payee is entitled to 50% of the above 
referenced account as of 01/01/2008, plus earnings (or minus losses) through 
the date of segregation.” An account summary following the $47,505.95 
transfer indicates an ending balance to the Former Husband's 401(k) account at 
$13,697.43 with an outstanding loan balance of $35,311.53.” 


 
Believing that the loan amount was not to be calculated in the distribution to the Former 
Wife, the Former Husband filed a motion for relief from the order based upon mistake or 
fraud.  Its terms did not comport with the settlement agreement, because the agreement 
provided that the loans would be taken into account in determining the accumulated 
balance, not added to the balance in his account.  The trial court held a hearing and 
determined that the agreement was ambiguous as to how to treat the loans.  Accordingly, 
the trial court received parol evidence from the parties, and it determined that the agreement 
required the inclusion of the outstanding unpaid loans.   
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The Appellate Court determined that the parties agreed, in their mediated settlement, to a 
distribution to the Former Wife, through a QDRO, of one-half of the marital portion of the 
Former Husband's retirement account. They defined that as 50% of the amount 
accumulated from the date of their marriage to January 1, 2008. They qualified that amount 
by stating “that loans and [withdrawals] taken during the marriage and not repaid will be 
taken into account for distribution purposes.”  The Appellate Court held that, in denying 
relief, the trial court overlooked the consistent testimony from the parties that only paid 
loans would be added back to the account. Including the outstanding loan balances in the 
amount to be distributed to the Former Wife would result in an inequitable distribution and 
windfall to her and would leave undisposed the marital liabilities represented by the loans. 
Interpreting the agreement to exclude the outstanding loans would dispose of both the loans 
as assets and the corresponding liabilities, as they offset each other.  Therefore, the trial 
court erred by misinterpreting the unambiguous language of the agreement and the parties’ 
clear intent. 


 
 Kearney v. Kearney, 129 So. 3d 381 (Fla. 1st DCA 2013). 


 
THE TRIAL COURT WAS AFFIRMED IN ITS RULING THAT THE HUSBAND 
COMMITTED OVERREACHING BY NOT PROVIDING FULL AND FAIR 
DISCLOSURE PRIOR TO THE PARTIES ENTERING INTO A POSTNUPTIAL 
AGREEMENT 
 
Early in their marriage, the parties purchased Mainline Information Systems, Inc.  On July 
19, 2006, at Mr. Kearney's request, Ms. Kearney signed an agreement (Mainline 
Agreement) ostensibly relinquishing her interest in Mainline, in exchange for three million 
dollars to be paid in annual million-dollar installments.  After the first of two bench trials 
(held October 26–29, 2009), the original trial judge entered a 44–page order on March 30, 
2010, invalidating the Mainline Agreement. As a corollary, the trial court ruled that 
Mainline should be treated as a marital asset subject, like the parties' other marital assets, 
to equitable distribution in the parties' dissolution proceeding. 
 
On appeal, Mr. Kearney first argues that the order invalidating the Mainline Agreement 
should be reversed. He points to evidence that Ms. Kearney consulted two attorneys before 
she signed, and argues that she was fully competent and informed at the time she did so. 
He contends the trial judge's determinations that Ms. Kearney did not freely and knowingly 
sign the Mainline Agreement—and that she acted without even “approximate” knowledge 
of Mainline's value—lack competent, substantial evidence in support, and that the order 
setting the Mainline Agreement aside was contrary to law. 
 
The Appellate Court held that postnuptial agreements governing disposition of the parties' 
assets are not enforceable if entered into in the absence of full and fair disclosure of the 
assets at issue, and the trial court's findings that such disclosure did not occur are binding.  
The trial judge found that, when the Husband presented the draft agreement to his wife, he 
encouraged her to engage independent legal counsel, but told her not to heed any advice 
counsel might give not to sign; he told her that lawyers would try to talk her out of signing 
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the agreement because they would not understand what it was intended to accomplish. He 
told the Wife that Mainline's ability to move forward with a “recapitalization transaction” 
depended on her signing the Mainline Agreement.  Accordingly, the trial court’s 
determination was based on substantial, competent evidence.   


 
 Flaherty v. Flaherty, 128 So. 3d 920 (Fla. 2d DCA 2013). 


 
THE TRIAL COURT WAS AFFIRMED IN ITS DETERMINATION THAT THE 
PARTIES’ PRENUPTIAL AGREEMENT WAS VOIDABLE DUE TO THE 
WIFE’S SIGNING UNDER DURESS, BUT THE TRIAL COURT ERRED WHEN 
IT ULTIMATELY UPHELD THE AGREEMENT BASED ON THE EQUITABLE 
DEFENSES OF RATIFICATION AND LACHES 
 
After living together for several years, the Former Husband proposed marriage to the 
Former Wife on February 14, 2002. The Former Husband first mentioned a prenuptial 
agreement to the Former Wife in early June 2002. He delivered the first draft of the 
prenuptial agreement in late June 2002, less than one month before their July 13, 2002, 
wedding date.  The Former Wife met with an attorney on July 2, 2002, eleven days before 
the wedding.  The attorney initially advised her not to sign the prenuptial agreement 
because it waived all of her rights to an elective share, required a release of any interest in 
assets acquired during the marriage, and waived her rights to any form of alimony or award 
of attorney's fees.  Nevertheless, the attorney told the Former Wife that she would contact 
the Former Husband's attorney in an attempt to revise the agreement. Unfortunately, the 
Former Wife did not hear from her attorney again until after the wedding. 
 
The wedding took place in Las Vegas, and the Former Wife left a few days early to begin 
preparations. The next time she saw the prenuptial agreement was when she picked up the 
Former Husband at the Las Vegas airport at 11:30 p.m. the night before the wedding. He 
handed the final draft to her and told her to sign it and get it notarized. She frantically went 
about searching for a notary in Las Vegas until 2:00 a.m. and did not read the agreement 
before she signed it. 
 
The Former Wife's petition for dissolution of marriage did not mention the prenuptial 
agreement. In his answer, the Former Husband asserted that the prenuptial agreement 
should govern and settle issues of equitable distribution and support between the parties. 
In response, the Former Wife filed a verified motion to set aside the prenuptial agreement.  
The Former Wife filed a motion to set aside the prenuptial agreement, which was later 
heard.  After the hearing, the trial court ruled that the Former Wife signed the prenuptial 
agreement under duress and declared it voidable, making it subject to the equitable 
defenses of ratification and laches.  Thereafter, the court denied the motion to set aside the 
prenuptial agreement because the Former Wife's inaction after being notified by her 
attorney of the inequity of the agreement operated as a ratification of the agreement. The 
court also found that the Former Wife's more than six-year delay in challenging the 
prenuptial agreement constituted laches. 
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The Appellate Court held that there was competent substantial evidence to deem the 
prenuptial agreement voidable.  The Appellate Court reasoned that “[W]hen there are 
‘sufficient coercive circumstances surrounding the execution of the agreement as to give 
rise to a presumption of undue influence or overreaching,’ [the proponent of the prenuptial 
agreement] has the burden of coming forth with evidence on the issue of voluntariness on 
the part of the other party.”  Therefore, the trial court erred because the agreement should 
have been set aside based upon duress and coercion.  Further, the Appellate Court held that 
the equitable defenses of ratification and laches should not be applied to validate a 
prenuptial agreement based upon a spouse's failure to seek revision, amendment, or to set 
aside a prenuptial agreement during the parties' marriage. 
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I. Uniform Interstate Family Support Act (UIFSA) 
 
A. Introduction 


 
The UIFSA is a uniform act drafted by the Uniform Law Commission (ULC), and 
forcibly adopted by all U.S. states by federal law. Historically, multiple orders, 
issued by different states, created confusion; courts were unsure which orders were 
to be enforced, and it was easy for obligors to reduce, delay and evade enforcement 
by moving across state lines. Therefore, Florida adopted UIFSA in Chapter 88 of 
the Florida Statutes. 
 


B. Purpose 
 
The purpose of UIFSA is to improve and extend the enforcement of duties of 
support so that once a foreign support order is registered in Florida, it has the same 
effect as a Florida order. Dep't of Revenue v. Sloan, 743 So.2d 1131 (Fla. 5th DCA 
1999). 
 
The UIFSA achieves this purpose by setting jurisdictional standards for state 
courts; determining the basis for a state to exercise continuing exclusive jurisdiction 
over child support proceedings; establishing rules to determine which state will 
issue the controlling order if there are proceedings in multiple jurisdictions; and 
providing rules to modify or refuse to modify another state’s child support order. 
 
In response to a congressional mandate, all states enacted the original, UIFSA 1996. 
After the United States signed the Hague Convention in 2007, which established 
provisions for processing international child support cases, the ULC adopted 
further UIFSA revisions which serve as the implementing language for the 
Convention. The UIFSA 2008, which Florida passed in 2011, was made to fully 
incorporate the provisions of the Convention. 
 


C. Full Faith and Credit for Child Support Orders Act (FFCCSOA) 
 


Prior to the adoption of the UIFSA, Congress enacted FFCCSOA, 28 U.S.C. 
1738B, in 1994. The FFCCSOA addressed the number of child support cases 
between parents who live in different states, and the enforcement problems which 
arise by moving across state lines. FFCCSOA requires all United States territory, 
state and tribal courts to accord full faith and credit to a child support order issued 
by another state or tribe that properly exercised jurisdiction over the parties and the 
subject matter. 
 
FFCCSOA is in harmony with UIFSA. In fact, the FFCCSOA is virtually identical. 
Trissler v. Trissler, 987 So. 2d 209 (Fla. 5th DCA 2008). While there is a slight 
difference in statutory language for the modification of interstate orders, Florida 
courts have determined that FFCCSOA does not preempt UIFSA, and that UIFSA 
does not conflict with the FFCCSOA concerning a state's jurisdiction to modify a 
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foreign child support order when the issuing state has lost continuing, exclusive 
jurisdiction. Pulkkinen v. Pulkkinen, 127 So. 3d 738, 741 (Fla. 1st DCA 2013). 
 
Judgments of foreign courts are to be given full faith and credit of the law by courts 
in every jurisdiction. U.S. Const. art. IV, §1. An exception to this requirement, 
however, occurs when the foreign court lacked either personal or subject matter 
jurisdiction. Whipple v. JSZ Fin. Co., Inc., 885 So. 2d 933, 936 (Fla. 4th DCA 
2004). 
 


D. Subject Matter Jurisdiction 
 


The UIFSA governs the establishment, enforcement and modification of support 
orders. A “support order” means a judgment, decree, order, decision, or directive 
for the benefit of a child, a spouse, or a former spouse, which provides for monetary 
support, health care, arrearages, retroactive support, or reimbursement for financial 
assistance in place of child support. The term may include related costs and 
attorneys’ fees. See § 88.1011(28) Fla. Stat. (2017).  
 
The primary focus of the UIFSA is on child support. However, it is also the law 
under which spousal support can be established, modified, and enforced. As 
discussed more fully below, there are important limits on a court’s jurisdiction to 
modify a child support and spousal support order of another state. 
 
Remedies under the UIFSA are designed to be cumulative, and do not affect the 
availability of remedies under other laws, or the recognition of a foreign support 
order on the basis of comity. Accordingly, the UIFSA does not: “[p]rovide the 
exclusive method of establishing or enforcing a support order under the law of this 
state.” See § 88.1031(1)-(2), Fla. Stat. (2017).  
 
Another important aspect of the UIFSA is that it specifically excludes the subject 
matter of the UCCJEA. The UIFSA expressly refuses to grant jurisdiction to render 
judgments, or issue orders, relating to child custody or visitation See § 88.1031(2), 
Fla. Stat. (2017). 
 


E. Personal Jurisdiction 
 
1. Initial Personal Jurisdiction Over Nonresidents 


 
Generally, in order to impose a financial obligation on someone, the U.S. 
Constitution requires personal jurisdiction over that person. U.S. Const. art. 
XIV.  The exercise of personal jurisdiction must be consistent with the Due 
Process Clause of the U.S. Constitution. Burger King Corp. v. Rudzewicz, 
471 U.S. 462 (1985). Neither marriage, nor permitting children to reside in 
a jurisdiction, amounts to sufficient minimum contacts to modify child 
support. Kulko v. Superior Court of California, 436 U.S. 84 (1978). The 
UIFSA contains wide reaching long-arm jurisdiction provisions to obtain 
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personal jurisdiction over a non-resident, and that jurisdiction vests in the 
state where the first filing occurs, unless an action is filed in the child’s 
“home state” before a responsive pleading is filed. 
 


2. Bases for Personal Jurisdiction over Non-Resident 
 
In Section 88.2011(1)(a)-(h), Florida Statutes, the UIFSA, creates the bases 
for sufficient conduct to confer personal jurisdiction over nonresidents to 
satisfy Due Process: 
 
(a) The individual is personally served with citation, summons, or 


notice within this state; 
 
(b) The individual submits to the jurisdiction of this state by consent in 


a record, by entering a general appearance, or by filing a responsive 
document having the effect of waiving any contest to personal 
jurisdiction; 


 
(c) The individual resided with the child in this state; 
 
(d) The individual resided in this state and provided prenatal expenses 


or support for the child; 
 
(e) The child resides in this state as a result of the acts or directives of 


the individual; 
 
(f) The individual engaged in sexual intercourse in this state and the 


child may have been conceived by that act of intercourse; 
 
(g) The individual asserted parentage of a child in a tribunal or in a 


putative father registry maintained in this state by the appropriate 
agency; or 


 
(h) There is any other basis consistent with the constitutions of this state 


and the United States for the exercise of personal jurisdiction. 
 


3. Simultaneous Proceedings in Another State 
 
A ‘race to the courthouse’ is a possibility in every case. In Section 88.2041 
Florida Statutes, the UIFSA contains a specific provision regarding 
simultaneous proceedings in other states: 
 
(a) A tribunal of this state may exercise jurisdiction to establish a 


support order if the petition or comparable pleading is filed after a 
petition or comparable pleading is filed in another state or a foreign 
country only if: 
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(1) The petition or comparable pleading in this state is filed 


before the expiration of the time allowed in the other state or 
the foreign country for filing a responsive pleading 
challenging the exercise of jurisdiction by the other state or 
the foreign country; 


 
(2) The contesting party timely challenges the exercise of 


jurisdiction in the other state or the foreign country; and 
 
(3) If relevant, this state is the home state of the child. 
 


Under the UIFSA, if a case is filed in another state, a case must be filed in 
Florida within the time allowed for a responsive pleading challenging the 
jurisdiction of the first state, and a timely challenge must be made to the 
original filing in the other state.  


If the matter is purely one of subject matter or personal jurisdiction, it 
should be resolved based upon prevailing jurisdictional law. In the event 
Florida and the other state both have subject matter and personal 
jurisdiction, the “home state” of the child will prevail.  


4. Immunity from Service of Process 


The UIFSA also provides a form of limited immunity from civil process. In 
the event a party is participating in a UIFSA support proceeding, 
participation in the proceeding “does not confer personal jurisdiction over 
the petitioner in another proceeding.” See § 88.3141, Fla. Stat. (2017). 


F. Continuing, Exclusive Jurisdiction (CEJ) 
 


The UIFSA adopts a concept that there should be only one court with the exclusive 
jurisdiction to modify a current support order. The UIFSA uses the term 
“continuing, exclusive jurisdiction.” See § 88.2051, Fla. Stat. (2017). 


(1) CEJ & Child Support 


A tribunal of this state that has issued a child support order consistent with 
the law of this state has and shall exercise continuing, exclusive jurisdiction 
to modify its child support order if the order is the controlling order and: 


(a) At the time of the filing of a request for modification, this 
state is the residence of the obligor, the individual obligee, 
or the child for whose benefit the support order is issued; or 


(b) Even if this state is not the residence of the obligor, the 
individual obligee, or the child for whose benefit the support 
order is issued, the parties consent in a record or in open 
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court that the tribunal of this state may continue to exercise 
jurisdiction to modify its order. 


A Florida court that has issued a child support order consistent with the law 
of this state may not exercise CEJ to modify the order if: 


(a) All of the parties who are individuals file consent in a record 
with the tribunal of this state that a tribunal of another state 
that has jurisdiction over at least one of the parties who is an 
individual or that is located in the state of residence of the 
child may modify the order and assume continuing, 
exclusive jurisdiction; or 


(b) Its order is not the controlling order. 


If a tribunal of another state has issued a child support order pursuant to this 
act or a law substantially similar to this act which modifies a child support 
order of a tribunal of this state, tribunals of this state shall recognize the 
continuing, exclusive jurisdiction of the tribunal of the other state.  


However, the law of the modifying tribunal must be substantially similar to 
UIFSA, and even if it is, UIFSA allows the issuing court to enforce its child 
support order “as to amounts accruing before the modification. Bouquety v. 
Bouquety, 933 So. 2d 610, 613 (Fla. 3d DCA 2006) (finding Martinique’s 
laws not substantially similar to UIFSA). 


(2) CEJ and Spousal Support 


The UIFSA is also the law under which spousal support can be established, 
modified, and enforced. Pursuant to Section 88.2111 Florida Statutes, the 
CEJ for modifying spousal support is treated differently:  


(a) A tribunal of this state issuing a spousal support order 
consistent with the law of this state has continuing, exclusive 
jurisdiction to modify the spousal support order throughout 
the existence of the support obligation. 


(b) A tribunal of this state may not modify a spousal support 
order issued by a tribunal of another state or foreign country 
having continuing, exclusive jurisdiction over that order 
under the law of that state or foreign country.  


Therefore, under the UIFSA, state courts cannot modify out-of-state spousal 
support orders. The correct procedure under UIFSA is to register the spousal 
support judgment in another state for enforcement there. See §  
88.3011(2)(c), Florida Statutes. Even after registration, however, the 
foreign court must send the case back to the Florida court to consider any 
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modification of the order. Sootin v. Sootin, 41 So.3d 993 (Fla. 3d DCA 
2010). 


(3) CEJ Applies to Modification Only 


The exclusivity created under the CEJ concept relates to modifying support 
orders. The CEJ concept does not prohibit Florida, or another state, from 
enforcing an existing order. See Section 88.2061(2) Fla. Stat. (2017).  


(4) Controlling Orders 


One of the more important purposes of UIFSA is to determine the 
“controlling” order in the event of multiple orders. What distinguishes 
UIFSA is that all states will be enforcing the same amount: there is only one 
controlling order. Vinnik v. Vinnik, 831 So. 2d 1271, 1273 (Fla. 4th DCA 
2002). 


Obviously, if there is only one order, it is the controlling order. See 
§88.2071(1), Fla. Stat. (2017). The resolution of what order is the 
controlling order if there are two or more orders depends on which state is 
the best state to determine the ability of the obligor to pay. Section 88.2071 
Florida Statutes provides that when there are at least two orders:  


(a) If only one of the tribunals would have continuing, exclusive 
jurisdiction under this act, the order of that tribunal controls. 


(b) If more than one of the tribunals would have continuing, exclusive 
jurisdiction under this act: 


(i) An order issued by a tribunal in the current home state of the 
child controls; or 


(ii) If an order has not been issued in the current home state of 
the child, the order most recently issued controls. 


(c) If none of the tribunals would have continuing, exclusive 
jurisdiction under this act, the tribunal of this state shall issue a child 
support order, which controls. 


The important aspect of a controlling order determination is that it 
determines the one order entitled to prospective enforcement. The 
controlling order establishes the tribunal with CEJ to modify. See § 88.2071, 
Fla. Stat. (2017). 


(5) Home State 


The UIFSA defines “home state” as the state or foreign country in which a 
child lived with a parent or a person acting as parent for at least six 
consecutive months immediately preceding the time of filing of a petition 
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or comparable pleading for support and, if a child is less than 6 months old, 
the state or foreign country in which the child lived from birth with any of 
them. A period of temporary absence of any of them is counted as part of 
the 6-month or other period. See § 88.1011(8), Fla. Stat. (2017). 


The UIFSA Simultaneous Proceedings section is limited to establishment 
actions. This recognizes that the CEJ concept prohibits simultaneous filings 
for modification. 


A tribunal of this state may not exercise jurisdiction to establish a support 
order if the petition or comparable pleading is filed before a petition or 
comparable pleading is filed in another state or a foreign country if: 


(a) The petition or comparable pleading in the other state or the foreign 
country is filed before the expiration of the time allowed in this state 
for filing a responsive pleading challenging the exercise of 
jurisdiction by this state; 


(b) The contesting party timely challenges the exercise of jurisdiction 
in this state; and 


(c) If relevant, the other state or the foreign country is the home state of 
the child. 


Section 88.2041(2), Florida Statutes stated above, is the rule in converse: a 
prior Florida UIFSA case cannot proceed if the respondent, prior to the time 
for filing the responsive pleading in Florida, files a UIFSA suit in another 
state, provided she has timely challenged the Florida court's jurisdiction, 
and the other state is the child's "home state." 


(5) Inappropriate Tribunals 


Courts can also decline jurisdiction. The UIFSA provides for a tribunal to 
forward documents to another tribunal when appropriate. 


If a petition or comparable pleading is received by an inappropriate tribunal 
of this state, the tribunal shall forward the pleading and accompanying 
documents to an appropriate tribunal of this state or another state and notify 
the petitioner where and when the pleading was sent. See § 88.3061, Fla. 
Stat. (2017). 


G. Registration 
 
To modify or enforce a support order issued in one state in another state, there must 
be a mechanism. The UIFSA establishes the “registration” process. 


1. Procedure 
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The procedure for registering another state's order so that it may be modified 
in Florida is the same as that for enforcement of an order. See § 88.6091, 
Fla. Stat. (2017).  Under Section 88.6021, a support order or income-
withholding order of another state or country may be registered in Florida 
by sending: 


(a) A letter of transmittal to the tribunal requesting registration and 
enforcement. 


(b) Two copies, including one certified copy, of the order to be 
registered, including any modification of the order. 


(c) A sworn statement by the person requesting registration or a 
certified statement by the custodian of the records showing the 
amount of any arrearage. 


(d) The name of the obligor and, if known: 


1. The obligor's address and social security number. 


2. The name and address of the obligor's employer and any 
other source of income of the obligor. 


3. A description and the location of property of the obligor in 
this state not exempt from execution. 


An order is deemed registered when it is filed in the Florida court and is 
enforceable in the same manner as a Florida order. See § 88.6031(1)(a)-(b), 
Fla. Stat. (2017).  


The nonregistering party contesting the validity or enforcement of a 
registered order in Florida must request a hearing within 20 days. See § 
88.6051, Fla. Stat. (2017).  


The nonregistering party may vacate the registration, to assert any defense 
to an allegation of noncompliance with the registered order, or to contest 
the remedies being sought or the amount of any alleged arrearages. See § 
88.6061(1), Fla. Stat. (2017). 


The UIFSA registration process shifts the burden to obtain confirmation of 
the order and arrears. Failure to contest either the controlling order 
assertion, or the consolidated arrears amount, results in confirmation by 
operation of law.  


2. Defenses to Registration 


Pursuant to Section 88.6071, Florida Statutes, a party contesting the 
validity or enforcement of a registered support order or seeking to vacate 
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the registration has the burden of proving one or more of the following 
defenses: 


(a) The issuing tribunal lacked personal jurisdiction over the contesting 
party; 


(b) The order was obtained by fraud; 


(c) The order has been vacated, suspended, or modified by a later order; 


(d) The issuing tribunal has stayed the order pending appeal; 


(e) There is a defense under the law of this state to the remedy sought; 


(f) Full or partial payment has been made; 


(g) The statute of limitation under Section. 88.6041, Florida Statutes 
precludes enforcement of some or all of the alleged arrearages; or 


(h) The alleged controlling order is not the controlling order. 


H. Modification 
 
1. Child Support 


The continuing exclusive jurisdiction to modify a support order remains 
with the issuing state as long as one of the parties (obligor/obligee), or the 
child, remains in the issuing state. In other words, as long as one party 
continues to reside in the issuing state, the issuing state maintains CEJ. 


If all parties have left the issuing state, to modify support, the order must be 
registered in the state of residence of the parent who is not seeking the 
modification (i.e. the modifying parent must register and amend the order 
in the state of the non-modifying parent.). 


Under Section 88.6111, Florida Statutes, Florida may modify a child 
support order issued in another state which is registered in Florida if, after 
notice and hearing, the tribunal finds that the following requirements are 
met: 


(a) Neither the child, nor the obligee who is an individual, nor the 
obligor resides in the issuing state; 


(b) A petitioner who is a nonresident of this state seeks modification; 
and 


(c) The respondent is subject to the personal jurisdiction of the tribunal 
of this state; or 
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(d) This state is the state of residence of the child, or a party who is an 
individual, is subject to the personal jurisdiction of the tribunal of 
this state and all of the parties who are individuals have filed 
consents in a record in the issuing tribunal for a tribunal of this state 
to modify the support order and assume continuing exclusive 
jurisdiction. 


 


Jurisdiction by Consent 


Adoption of the UIFSA may have created an interesting conflict in Florida. 
Ordinarily, subject matter jurisdiction arises by law, and cannot be created 
by agreement. Chapoteau v. Chapoteau, 659 So. 2d 1381, 1384 (Fla. 3d 
DCA 1995). However, the UIFSA contains an exception to the rule above 
by allowing both parties to file “consents in the issuing tribunal for a 
tribunal of this state to modify the support order and assume continuing 
exclusive jurisdiction.” § 88.6111(1)(b), Fla. Stat. (2017). 


Duration of Support 


The UIFSA places an important limitation on modifications. Once a state 
properly modifies another state’s order, the new amount of support is set 
according to the support guidelines of the modifying state, and is the amount 
to be collected by all states. However, the modifying state cannot change 
the duration of the ongoing support obligation. See § 88.6111(4), Fla. Stat., 
see also, § 88.6041, Fla. Stat. (imposing the choice of law of the issuing 
state on modifications.)  


2. Spousal Support 


The UIFSA, and the concept of CEJ, places an important limitation on a 
non-issuing state’s ability to modify an issuing state’s spousal support 
order. Specifically, under Section 88.2111, Florida Statutes: 


(a) A tribunal of this state issuing a spousal support order consistent 
with the law of this state has continuing, exclusive jurisdiction to 
modify the spousal support order throughout the existence of the 
support obligation 


(b) A tribunal of this state may not modify a spousal support order 
issued by a tribunal of another state or foreign country having 
continuing, exclusive jurisdiction over that order under the law of 
that state or foreign country. 


As noted above, states cannot modify issuing states’ spousal support orders. 
The correct procedure under UIFSA is to register the spousal support 
judgment for enforcement only, and send the case back to the issuing state 
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to consider modification. Sootin v. Sootin, 41 So.3d 993 (Fla. 3d DCA 
2010). 


 


3. Non-Modifiable Orders 


Some orders are not subject to modification, such as a final judgment 
determining property rights in a dissolution of marriage action. Harman v. 
Harman, 523 So. 2d 187 (Fla. 2d DCA 1988). 


Foreign orders being registered must be unambiguous as to whether they 
are non-modifiable equitable distribution orders, or modifiable child 
support orders or registration may be denied. Weiss v. Weiss, 973 So. 2d 
1247, 1250 (Fla. 2d DCA 2008). 


I. Enforcement 
 
1. Enforcement and Public Policy 


NEW: Earlier this year, the Florida Supreme Court resolved an express 
conflict in Florida when a foreign judgment violates Florida public policy. 
In Ledoux-Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017), the Florida 
Supreme Court held that a state may not elevate its own public policy over 
the policy behind a sister state’s judgment. Accordingly, a trial court cannot 
refuse to enforce a Michigan agreement in which interest on prepaid child 
support could be credited toward future child support, entitling former 
husband to a reduction in child support. Pulkkinen v. Pulkkinen, 1D15-
4415, 2017 WL 386405, (Fla. 1st DCA Sept. 5, 2017). 


2. Remedies 


The enforcement objective under the UIFSA is for the obligor to pay the 
current and back support owed. To effectuate that goal, Section 88.3051, 
Florida Statutes empowers Florida tribunals with the following remedies: 


(a) Establish or enforce a support order, modify a child support order, 
determine the controlling child support order, or determine 
parentage of a child. 


(b) Order an obligor to comply with a support order, specifying the 
amount and the manner of compliance. 


(c) Order income withholding. 


(d) Determine the amount of any arrearages, and specify a method of 
payment. 


(e) Enforce orders by civil or criminal contempt, or both. 
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(f) Set aside property for satisfaction of the support order. 


(g) Place liens and order execution on the obligor's property. 


(h) Order an obligor to keep the tribunal informed of the obligor's 
current residential address, electronic mail address, telephone 
number, employer, address of employment, and telephone number 
at the place of employment. 


(i) Issue a bench warrant, capias, or writ of bodily attachment for an 
obligor who has failed after proper notice to appear at a hearing 
ordered by the tribunal and enter the bench warrant, capias, or writ 
of bodily attachment in any local and state computer systems for 
criminal warrants. 


(j) Order the obligor to seek appropriate employment by specified 
methods. 


(k) Award reasonable attorney's fees and other fees and costs. 


(l) Grant any other available remedy. 


3. Criminal Extradition 


The UIFSA also provides for extradition. In situations where an obligor is 
charged with criminal non-support, the governor of a charging state can 
demand that the governor of another state surrender an individual found in 
the other state who is charged criminally in this state with having failed to 
provide for the support of an obligee. See § 88.8011, Fla. Stat. (2017). 


J. Procedure and Evidence 
 
1. Visitation and Child Support 


There is an interplay between support and timesharing. The UIFSA 
specifically provides that: a “responding tribunal of this state may not 
condition the payment of a support order issued under this act upon 
compliance by a party with provisions for visitation.” See § 88.3051(4), Fla. 
Stat. (2017). See also State Dept. of Revenue ex rel. Rochell v. Morris, 736 
So.2d 41 (Fla. 1st DCA 1999).  


2. Physical Presence of Obligor Not Required 


Procedurally, the UIFSA provides that the physical presence of a 
nonresident party is not required for the establishment, enforcement, or 
modification of a support order or the rendition of a judgment determining 
parentage of a child. See § 88.3161(1), Fla. Stat. (2017).  


3. Evidence Rules Relaxed 
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Evidence rules are also eased under the UIFSA, as it authorizes the 
admission of documents and records without the requirement for production 
of the original. See § 88.3161(3), Fla. Stat. (2017).  


The Act also provides that documentary evidence transmitted by telephone, 
telecopier, or other electronic means that do not provide an original record 
may not be excluded from evidence on an objection based on the means of 
transmission. See § 88.3161(5), Fla. Stat. (2017). 


4. Minor Parents as a Party 


Minors, in some instances, are the parents of children. The UIFSA provides 
that a minor can obtain support: “A minor parent, or a guardian or other 
legal representative of a minor parent, may maintain a proceeding on behalf 
of or for the benefit of the minor's child.” See § 88.3021, Fla. Stat. (2017). 


5. Defense of Nonparentage Omitted 


As set forth above, defenses may be raised at the time of registration to 
another state’s order. However, the defense of parentage is not an available 
defense in a non-issuing state. A party whose parentage of a child has been 
previously determined by or pursuant to law may not plead nonparentage as 
a defense to a proceeding under this act. See § 88.3151, Fla. Stat. (2017). 


K. International Support 


1. Hague Convention on Recovery of Child Support 


As discussed below in the section on the Hague, the United States is now a 
party to a global child support treaty. Former President Obama signed the 
Instrument of Ratification on August 30, 2016.  


The UIFSA serves as the vehicle to implement the Hague Convention on 
the recovery of child support. The UIFSA was amended to incorporate the 
provisions of the Hague Convention on the International Recovery of Child 
Support and Other Forms of Family Maintenance. Florida adopted the latest 
UIFSA amendments in 2011. 


Putting aside the 2016 ratification of the Hague Convention, the UIFSA also 
empowers a State to make such a declaration in the absence of a federal 
declaration. Once the foreign jurisdiction is declared to be a “state”, the 
provisions of the UIFSA apply. 


A “child support order” means a support order for a child, including a child 
who has attained the age of majority under the law of the issuing state or 
foreign country. See § 88.1011(2), Fla. Stat. (2017). 
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Moreover, a “foreign country” means a country, including a political 
subdivision thereof, other than the United States, that authorizes the 
issuance of support orders and: 


(a) Which has been declared under the law of the United States to be a 
foreign reciprocating country; 


(b) Which has established a reciprocal arrangement for child support 
with this state as provided in Section 88.3081, Florida Statutes; 


(c) Which has enacted a law or established procedures for the issuance 
and enforcement of support orders which are substantially similar to 
the procedures under this act; or (d) In which the convention is in 
force with respect to the United States. See § 88.1011(5), Fla. Stat. 
(2017). 


Florida has the ability to modify the support order of a foreign jurisdiction 
under the UIFSA. If no one resides in the foreign jurisdiction that issued the 
order, general modification provisions apply. Section 88.6151, Florida 
Statutes, generally provides:  


If a foreign country lacks or refuses to exercise jurisdiction to 
modify its child support order pursuant to its laws, a tribunal of this 
state may assume jurisdiction to modify the child support order and 
bind all individuals subject to the personal jurisdiction of the 
tribunal whether the consent to modification of a child support order 
otherwise required of the individual pursuant to Section 88.6111, 
Florida Statutes has been given or whether the individual seeking 
modification is a resident of this state or of the foreign country. An 
order issued by a tribunal of this state modifying a foreign child 
support order pursuant to this section is the controlling order.  
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II. Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) 


A. Introduction 


The UCCJEA, like the UIFSA outlined above, is a uniform act drafted by the ULC, 
and adopted by all U.S. states except Massachusetts; which still follows the older 
UCCJA.1 The ULC promulgated the UCCJEA to harmonize custody, visitation, 
timesharing and parental responsibility because different states have different 
approaches to these issues. Florida adopted the UCCJEA in Chapter 61, Sections 
61.501-61.542 of the Florida Statutes. 


The UCCJEA and the UIFSA share common features and concepts, and in places, 
the two acts have nearly identical provisions. However, they deal with different 
family law issues (custody and support) which can strongly impact how the two 
Acts are implemented. 


B. Purpose 


The general purposes of the UCCJEA are: to avoid jurisdictional competition and 
conflict with other courts in child custody matters; promote cooperation with other 
courts; insure that a custody decree is rendered in the state which enjoys the 
superior position to decide what is in the best interest of the child; deter 
controversies and avoid re-litigation of custody issues; facilitate enforcement of 
custody decrees; and promote uniformity of the laws governing custody issues. 
Arjona v. Torres, 941 So. 2d 451 (Fla. 3d DCA 2006). 


C. Parental Kidnapping Prevention Act (PKPA) 
 
Congress enacted 28 U.S.C. 1738A, titled: The Full Faith and Credit Given to Child 
Custody Determinations, and is commonly referred to as the PKPA. It is a federal 
law as opposed to a uniform multi-state law like the UIFSA and UCCJEA. The 
PKPA was enacted to address the then national epidemic of child snatching by 
parents hoping to find sympathetic courts in other states willing to change 
unfavorable custody orders. The PKPA does not create a private right of action in 
federal court. Thompson v. Thompson, 484 U.S. 174 (1988). 
 


The PKPA is not a criminal anti-kidnapping statute. The PKPA is similar to its full 
faith and credit counterpart, the FFCCSOA for support orders, and requires states 
to afford full faith and credit to valid child custody and visitation determinations 
entered by a sister State's courts.” The PKPA addresses the modification of 
interstate orders by preventing interstate competition and conflicts about custody 
disputes among the various jurisdictions of the American Union. Under the 


                                                           
1 As of October 1, 2017, Massachusetts Senate Bill S.806, which enacts the UCCJEA, is before the Joint Committee 
on the Judiciary. 
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Supremacy Clause of the Constitution, the PKPA supersedes any and all 
inconsistent state laws. Yurgel v. Yurgel, 572 So. 2d 1327, 1329 (Fla. 1990).  


The PKPA imposes a duty on the States to enforce any custody determination or 
visitation determination entered by a court of a sister State if the determination is 
consistent with the provisions of the PKPA. 28 U.S.C. 1738A(a). 


Briefly put, a custody or visitation order is consistent with the PKPA if the child's 
home is or recently has been in the State, if the child has no home State and it would 
be in the child's best interest for the State to assume jurisdiction, or if the child is 
present in the State and has been abandoned or abused. 28 U.S.C. 1738A(c)(1)-(2). 


The “home State”, under the PKPA, means the State in which, immediately 
preceding the time involved, the child lived with his parents, a parent, or a person 
acting as parent, for at least six consecutive months, and in the case of a child less 
than six months old, the State in which the child lived from birth with any of such 
persons. Periods of temporary absence of any of such persons are counted as part 
of the six-month or other period. 28 U.S.C. 1738A(b)(4).  


The PKPA prioritizes “home state” jurisdiction by requiring that full faith and 
credit cannot be given to a child custody determination by a State that exercises 
initial jurisdiction as a “significant connection state” when there is a “home State.”  


Once a State exercises jurisdiction consistently with the provisions of the PKPA, 
no other State may exercise concurrent jurisdiction over the custody dispute, even 
if it would have been empowered to take jurisdiction in the first instance, and all 
States must accord full faith and credit to the first State's ensuing custody decree. 
Thompson, 484 U.S. 174. 


Only when the rendering court no longer has jurisdiction under the PKPA, or 
declines to exercise jurisdiction, may a court of another state modify a custody 
order. 28 U.S.C. 1738A(f)(2). 


The PKPA also remedies the problem of simultaneous proceedings in separate 
states by prohibiting a state from exercising jurisdiction over a custody or visitation 
dispute which was brought while a child custody or visitation proceeding was 
previously entered in another state. 28 U.S.C. 1738A(g). 


NEW: The PKPA was amended in 1998 to include any “visitation determination” 
in addition to “any custody determination.”  The 1998 amendment also modified 
the definition of a “contestant”, from “a person, including a parent, who claims a 
right to custody of a child”, to “a person, including a parent or grandparent, who 
claims a right to custody or visitation of a child.” Moreover, to the extent that the 
PKPA conflicts with Florida law, the federal PKPA controls. Ledoux-Nottingham 
v. Downs, 210 So.3d 1217 (Fla. 2017). 







17
 


Because the PKPA supersedes inconsistent state laws, the PKPA may be an 
effective tool in areas not specifically covered under the UCCJEA, in 
Massachusetts where the UCCJA still controls, and as Ledoux-Nottingham v. 
Downs shows, in states where public policy may prohibit enforcing foreign custody 
or visitation determinations. 
 


D. Subject Matter Jurisdiction 
 
An important aspect of the UCCJEA is that it only covers child custody 
determinations, meaning it specifically excludes child support, the subject matter 
of the UIFSA and other areas. This makes the UCCJEA and the UIFSA mutually 
exclusive of each other.  
 
Under the UCCJEA, a “child custody determination” means a judgment, decree, or 
other order of a court providing for the legal custody, physical custody, residential 
care, or visitation with respect to a child. The term includes a permanent, temporary, 
initial, and modification order. The definition does not include an order relating to 
child support or other monetary obligation of an individual. § 61.503(3), Fla. Stat. 
(2017). 


The UCCJEA deals with “child custody proceedings,” which are defined as 
proceedings in which legal custody, physical custody, residential care, or visitation 
with respect to a child is an issue. Child Custody proceedings do not include 
proceedings involving juvenile delinquency, contractual emancipation, or 
enforcement under Section 61.503(4), Florida Statutes.  


Moreover, the UCCJEA, as its name suggests, is limited to children.  A special 
needs child, over the age of 18, is not a child for purposes of the UCCJEA. See § 
61.503(2), Florida Statutes and Gamache v. Gamache, 14 So. 3d 1236, 1237–38 
(Fla. 2d DCA 2009). 
 


E. Personal Jurisdiction 
 
The UCCJEA is very different than the UIFSA in the area of personal jurisdiction. 
Whereas personal jurisdiction is required to impose a financial obligation under the 
UIFSA, the UCCJEA does not require personal jurisdiction over a party to make a 
child custody determination. Brulte v. Brulte, 967 So. 2d 1087, 1088 (Fla. 1st DCA 
2007). Frier v. Frier, 13 So. 3d 145, 147 (Fla. 1st DCA 2009)(“a trial court has 
jurisdiction, under certain specified conditions, to make a child custody 
determination without also having personal jurisdiction over a party.”) 
 
Home State 


Jurisdiction under the UCCJEA is based on the location of the child, and the types 
of connections the child has with the state. Under the UCCJEA, “home state” means 
the state in which a child lived with a parent or a person acting as a parent for at 
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least 6 consecutive months immediately before the commencement of a child 
custody proceeding. In the case of a child younger than 6 months of age, the term 
means the state in which the child lived from birth with any of the persons 
mentioned. A period of temporary absence of any of the mentioned persons is part 
of the period. See § 61.503(7), Fla. Stat. (2017). 


Home State in Paternity Actions: The fact that the child was born out of wedlock 
has no bearing on the child’s home state. While the UCCJEA does not specifically 
define “parent,” the definition of “person acting as a parent” includes a person other 
than a “parent” who “claims a right to a child-custody determination under the laws 
of this state. Baker v. Tunney, 201 So. 3d 1235 (Fla. 5th DCA 2016). 
 


F. Initial Custody Determinations 
 
(1) Florida courts have jurisdiction to make initial custody determinations only 


if: 
 


(a) Home State: This state is the home state of the child on the date of 
the commencement of the proceeding, or was the home state of the 
child within 6 months before the commencement of the proceeding 
and the child is absent from this state but a parent or person acting 
as a parent continues to live in this state. 


There are two ways for Florida to qualify as a child’s “home state.” 
One, the child must have been living in Florida for six consecutive 
months on the date of filing. Two, Florida can exercise jurisdiction 
if, at any time during the six months preceding the filing, Florida 
qualified as the child's “home state.” Courts have struggled with the 
apparent conflict between the jurisdiction provision providing for 
the exercise of jurisdiction if, at any time during the six months 
preceding the filing of the custody proceeding, the state is the child's 
home state and the definition of “home state,” which seems to 
require the consecutive six months to be the six months immediately 
preceding the filing of the custody proceeding. The inclusion of the 
words “immediately before the commencement of a child custody 
proceeding” should not be read to eliminate and render meaningless 
the provision allowing for the assertion of jurisdiction if the state 
qualified as the child's home at any time within the six months 
preceding the filing of the custody proceeding. Sarpel v. Eflanli, 65 
So. 3d 1080, 1083 (Fla. 4th DCA 2011). 


 
(b) Significant Connections: A court of another state does not have 


jurisdiction under paragraph (a), or a court of the home state of the 
child has declined to exercise jurisdiction on the grounds that this 
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state is the more appropriate forum under Sections. 61.520 or 
61.521, Florida Statutes and: 


(i) The child and the child's parents, or the child and at least one 
parent or a person acting as a parent, have a significant 
connection with this state other than mere physical presence; 
and 


(ii) Substantial evidence is available in this state concerning the 
child's care, protection, training, and personal relationships; 


(c) More Appropriate Forum: All courts having jurisdiction under 
paragraph (a) or paragraph (b) above have declined to exercise 
jurisdiction on the grounds that a court of this state is the more 
appropriate forum to determine the custody of the child under 
Sections 61.520 or 61.521, Florida Statutes; or 


(d) Default Jurisdiction: No court of any other state would have 
jurisdiction under the criteria specified in paragraph (a), paragraph 
(b), or paragraph (c).  


(2) Subsection (1) is the exclusive jurisdictional basis for making a child 
custody determination by a court of this state.  


(3)  Physical presence of, or personal jurisdiction over, a party or a child is not 
necessary or sufficient to make a child custody determination. 


(4) Binding Only with Personal Service 


While a state is empowered to make a custody determination without 
personal jurisdiction over every individual, its binding effect can only be 
imposed on those who have been served or notified:  


A child custody determination made by a court of this state which had 
jurisdiction under the UCCJEA binds all persons who have been served in 
accordance with the laws of this state or notified in accordance with Section 
61.509 or who have submitted to the jurisdiction of the court, and who have 
been given an opportunity to be heard. As to those persons, the 
determination is conclusive as to all decided issues of law and fact except 
to the extent the determination is modified. See § 61.507 Fla. Stat. (2017) 
and In re. S.M., 874 So. 2d 720 (Fla. 2d DCA 2004). 
 


G. Exclusive Continuing Jurisdiction (ECJ) 
 
(1) The UCCJEA, like the UIFSA, uses the same concept that only one tribunal 


should have exclusive jurisdiction to modify. Where the UIFSA uses the 
term “continuing, exclusive jurisdiction”; the UCCJEA uses the term 
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“exclusive, continuing jurisdiction.” Pursuant to Section 61.515, Florida 
Statutes:  


 
Except as otherwise provided in Section 61.517, Florida Statutes, a court of 
this state which has made a child custody determination consistent with 
Florida Statute Sections 61.514 or 61.516, has exclusive, continuing 
jurisdiction over the determination until: 


(a) A court of this state determines that the child, the child's parents, 
and any person acting as a parent do not have a significant 
connection with this state and that substantial evidence is no longer 
available in this state concerning the child's care, protection, 
training, and personal relationships; or 


(b) A court of this state or a court of another state determines that the 
child, the child's parent, and any person acting as a parent do not 
presently reside in this state. 


(c) A court of this state which has made a child custody determination 
and does not have exclusive, continuing jurisdiction under this 
section may modify that determination only if it has jurisdiction to 
make an initial determination under Section 61.514, Florida 
Statutes. 


(2) The Florida Supreme Court has ruled that a custody proceeding, properly 
begun in Florida, remains under Florida's jurisdiction until Florida 
determines otherwise, unless virtually all contacts with the state clearly 
have been lost. Yurgel v. Yurgel, 572 So.2d 1327 (Fla.1990).  


(3) A foreign country is treated as a “state” for purposes of applying the 
UCCJEA. Sarpel v. Eflanli, 65 So. 3d 1080 (Fla. 4th DCA 2011). 


 
H. Temporary Emergency Jurisdiction 


 
(1) The UCCJEA, in Section 61.517, Florida Statutes provides for temporary 


emergency jurisdiction in certain cases.  
 


(a) Abandonment, Threat of Abuse or Mistreatment: A court of this 
state has temporary emergency jurisdiction if the child is present in 
this state and the child has been abandoned or it is necessary in an 
emergency to protect the child because the child, or a sibling or 
parent of the child, is subjected to or threatened with mistreatment 
or abuse. 


(b) Duration: If there is no previous child custody determination that is 
entitled to be enforced under this part, and a child custody 
proceeding has not been commenced in a court of a state having 
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jurisdiction under Florida Statute Sections 61.514-61.516, a child 
custody determination made under this section remains in effect 
until an order is obtained from a court of a state having jurisdiction 
under Sections 61.514-61.516. If a child custody proceeding has not 
been or is not commenced in a court of a state having jurisdiction 
under Sections 61.514-61.516, a child custody determination made 
under this section becomes a final determination if it so provides and 
this state becomes the home state of the child. 


(2) Duty to Communicate: A court being asked to make a temporary emergency 
child custody determination has to immediately communicate with the other 
court. See Section 61.517(4), Florida Statutes. Communication helps to 
resolve the emergency, protect the safety of the parties and the child, and 
determine a period for the duration of the temporary order. Edgar v. Firuta, 
100 So. 3d 255, 259 (Fla. 3d DCA 2012). 


When a court decides to communicate with the court of another state, the 
parties must be allowed to participate, be given the opportunity to present 
facts and legal arguments before a decision on jurisdiction is made, a record 
must be made of a communication, the parties must be informed promptly 
of the communication, and must be granted access to the record. Haugabook 
v. Jeffcoat-Hultberg, 219 So. 3d 65, (Fla. 4th DCA 2016). 


(3) Due Process. Before a child custody determination is made under the 
UCCJEA, notice and an opportunity to be heard must be given to any parent 
whose parental rights have not been previously terminated. A party's right 
to due process may give way when an emergency situation exists, such as 
where a child is threatened with physical harm or is about to be improperly 
removed from the state. Bahl v. Bahl, 220 So. 3d 1214 (Fla. 2d DCA 2016). 


 
(4) Temporary emergency jurisdiction does not confer jurisdiction to make an 


initial custody determination under See Section 61.514, Florida Statutes 
and In re D.N.H.W., 955 So. 2d 1236 (Fla. 2d DCA 2007). 


 
I. Registration 


 
(1) To modify or enforce a child custody order issued in another state, there 


must be a mechanism. Traditionally, the moving party would ask the second 
state to domesticate the order. The UCCJEA, like the UIFSA, established a 
“registration” process. Registration under the UIFSA and UCCJEA are the 
same, except for the type of information needed to be set forth as seen in 
Section 61.528, Florida Statutes: 


 
A child custody determination issued by a court of another state may be 
registered in this state, with or without a simultaneous request for 
enforcement, by sending to the circuit court of the county where the 
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petitioner or respondent resides or where a simultaneous request for 
enforcement is sought: 


(a) A letter or other document requesting registration; 


(b) Two copies, including one certified copy, of the determination 
sought to be registered and a statement under penalty of perjury that, 
to the best of the knowledge and belief of the person seeking 
registration, the order has not been modified; and 


(c) Except as otherwise provided in Section 61.522, the name and 
address of the person seeking registration and any parent or person 
acting as a parent who has been awarded custody or visitation in the 
child custody determination sought to be registered. 


(2) Under the UCCJEA, registration is expressly for enforcement. However, it 
should also be considered the correct procedure regarding modifications. 


(a) A court of this state may grant any relief normally available under 
the laws of this state to enforce a registered child custody 
determination made by a court of another state. 


(b) A court of this state shall recognize and enforce but may not modify, 
except in accordance with Sections 61.514-61.523, a registered 
child custody determination of another state. 


(3) There is no requirement that a proceeding be a “child custody proceeding” 
under the UCCJEA before the trial court can have jurisdiction to 
domesticate a foreign custody order. McIndoo v. Atkinson, 159 So. 3d 227, 
230 (Fla. 4th DCA 2015). 


 
J. Modification 


 
The Exclusive Continuing Jurisdiction means the issuing state has the exclusive 
jurisdiction to modify as long as one of the parents or the child continues to reside 
in the order issuing state. However, many situations arise in which not all family 
members reside in the same state. The UCCJEA provides for jurisdiction to modify 
an order in another state. 
 
“Modification” means a child custody determination that changes, replaces, 
supersedes, or is otherwise made after a previous determination concerning the 
same child, regardless of whether it is made by the court that made the previous 
determination. See 61.503, Florida Statutes. 


Pursuant to the Sections 61.516, Florida Statutes a court may not modify a child 
custody determination made by a court of another state unless a court of this state 
has jurisdiction to make an initial determination under Florida Statute Section 
61.514(1)(a) or (b) and: 
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(1) The court of the other state determines it no longer has exclusive, continuing 
jurisdiction under Section 61.515 or that a court of this state would be a 
more convenient forum under Section 61.520; or 


(2) A court of this state or a court of the other state determines that the child, 
the child's parents, and any person acting as a parent do not presently reside 
in the other state. 


Section 61.516(1) is not satisfied unless the court of the issuing state determines 
that it no longer has ECJ, or that another state would be a more convenient forum. 
The inquiry is solely of the issuing state unless another state determines that the 
neither the child or the child’s parents no longer reside in the issuing state. London 
v. London, 32 So. 3d 107 (Fla. 2d DCA 2009). McGhee v. Biggs, 974 So. 2d 524, 
525 (Fla. 4th DCA 2008). 


 
 K. Enforcement 
 


(1) With respect to enforcing an existing order when custody or visitation issues 
are involved, the focus of the court is getting the child into the appropriate 
physical possession. The emphasis under the UCCJEA is full faith and 
credit, and to prevent a person who is in wrongful possession of the child 
from getting an inconsistent order in another state. In appropriate 
circumstances, enforcing courts have authority to enter emergency orders. 
Section 61.526, Florida Statutes provides: 


 
(a) A court of this state shall recognize and enforce a child custody 


determination of a court of another state if the latter court exercised 
jurisdiction in substantial conformity with this part or the 
determination was made under factual circumstances meeting the 
jurisdictional standards of this part and the determination has not 
been modified in accordance with this part. 


(b) A court of this state may use any remedy available under other laws 
of this state to enforce a child custody determination made by a court 
of another state. The remedies provided by Sections 61.524-61.540 
are cumulative and do not affect the availability of other remedies 
to enforce a child custody determination.  


(2) Enforcement and Public Policy 


NEW: Earlier this year, the Florida Supreme Court resolved an express 
conflict in Florida when a foreign judgment violates Florida public policy. 
In Ledoux-Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017), the Mother 
argued a Colorado order providing for grandparent visitation was 
unenforceable as against Florida public policy because grandparent 
visitation violated the Florida Constitution. The Florida Supreme Court held 
that the PKPA explicitly applies to a grandparent’s right to visitation of a 
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child, and to the extent that the PKPA conflicts with Florida law, the PKPA 
controls under the Supremacy Clause of the United States Constitution. The 
Florida Supreme Court also held that a state may not elevate its own public 
policy over the policy behind a sister state’s judgment, thereby disregarding 
the Full Faith and Credit Clause. 


(3) Expedited Enforcement 


When custody or visitation issues are involved, the UCCJEA places 
emphasis on returning the child to the appropriate parent. Accordingly, the 
UCCJEA provides for expedited enforcement proceedings and the power to 
issue warrants to take physical custody of the child. 


Upon the filing of a petition, the court shall issue an order directing the 
respondent to appear in person with or without the child at a hearing and 
may enter any order necessary to ensure the safety of the parties and the 
child. The hearing must be held on the next judicial day after service of the 
order unless that date is impossible. In such event, the court shall hold the 
hearing on the first judicial day possible. The court may extend the date of 
the hearing at the request of the petitioner. An order issued under Section 
61.531(3) must state the time and place of the hearing and advise the 
respondent that at the hearing the court will order that the petitioner may 
take immediate physical custody of the child and the payment of fees, costs, 
and expenses under Section 61.535 and may schedule a hearing to 
determine whether further relief is appropriate. See § 61.531(3), Fla. Stat. 
(2017). 


Unless the court enters a temporary emergency order under Section 61.517, 
upon a finding that a petitioner is entitled to immediate physical custody of 
the child, the court shall order that the petitioner may take immediate 
physical custody of the child. See § 61.533(1), Fla. Stat. (2017). 


Upon the filing of a petition seeking enforcement of a child custody 
determination, the petitioner may file a verified application for the issuance 
of a warrant to take physical custody of the child if the child is likely to 
imminently suffer serious physical harm or removal from this state. See § 
61.534(1), Fla. Stat. (2017). 


 (4) Communication between Courts 


If a proceeding for enforcement is commenced in a court of this state, and 
the court determines that a proceeding to modify the determination is 
pending in a court of another state having jurisdiction to modify the 
determination, the enforcing court shall immediately communicate with the 
modifying court. The proceeding for enforcement continues unless the 
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enforcing court, after consultation with the modifying court, stays or 
dismisses the proceeding. See § 61.530 Fla. Stat. (2017). 


A Florida trial court must communicate to provide the opportunity to 
determine if Florida is the more convenient forum. London v. London, 32 
So. 3d 107 (Fla. 2d DCA 2009). 


L. Procedure and Evidence 
 
(1) Inconvenient or Improper Forums 
 


Even if it is determined that the court is an appropriate forum, and there is 
no compelling basis to refuse to assert jurisdiction, the court may still 
decline jurisdiction under the UCCJEA. The detailed factors set forth below 
from Section 61.520, Florida Statutes underscores the goal of the UCCJEA: 
that cases be resolved in a forum with the best ability to obtain the 
information necessary while also considering the relative impact on the 
participants. 


(a) A court of this state which has jurisdiction under this part to make a 
child custody determination may decline to exercise its jurisdiction 
at any time if it determines that it is an inconvenient forum under 
the circumstances and that a court of another state is a more 
appropriate forum. The issue of inconvenient forum may be raised 
upon motion of a party, the court's own motion, or request of another 
court. 


(b) Before determining whether it is an inconvenient forum, a court of 
this state shall consider whether it is appropriate for a court of 
another state to exercise jurisdiction. For this purpose, the court shall 
allow the parties to submit information and shall consider all 
relevant factors, including: 


(1) Whether domestic violence has occurred and is likely to 
continue in the future and which state could best protect the 
parties and the child; 


(2) The length of time the child has resided outside this state; 


(3) The distance between the court in this state and the court in 
the state that would assume jurisdiction; 


(4) The relative financial circumstances of the parties; 


(5) Any agreement of the parties as to which state should assume 
jurisdiction; 
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(6) The nature and location of the evidence required to resolve 
the pending litigation, including testimony of the child; 


(7) The ability of the court of each state to decide the issue 
expeditiously and the procedures necessary to present the 
evidence; and 


(8) The familiarity of the court of each state with the facts and 
issues in the pending litigation. See § 61.520, Fla. Stat. 
(2017) 


In K.I. v. Dep't of Children & Families, 70 So.3d 749, 753 (Fla. 4th DCA 
2011) the court found that the fact that the child had been living in Virginia 
for approximately ten years and would be a witness in the father's criminal 
proceeding in Virginia, the alleged child abuse occurred in Virginia, the 
relative willing to care for the child resided in Virginia, and the Virginia 
court already issued a preliminary protective order for the child all 
constituted sufficient grounds to support the trial court’s order to decline 
jurisdiction as an inconvenient forum. 


A court declining to exercise jurisdiction must follow specific statutory 
procedures and considerations, including: allowing the parties to 
participate, and present facts and legal arguments. A record must be made 
of the communication, the parties must be informed promptly of the 
communication and granted access to the record. Haugabook v. Jeffcoat-
Hultberg, 219 So. 3d 65 (Fla. 4th DCA 2016). 


NEW: Because the UCCJEA contains a specific forum non conveniens 
provision, the UCCJEA’s provision controls, rather than common law 
forum non conveniens. A trial court abuses its discretion by continuing to 
exercise its jurisdiction over child custody issues under section 61.520 when 
neither the parties nor the child have resided in Florida for over a year prior 
to the hearing; the legal parent and child currently reside and have resided 
in New York; the non-moving parent has not resided in Florida; neither 
party has identified a single witness or any evidence located in Florida; and 
neither party has a significant connection to Florida (they own no property, 
have no business, and have no relatives living in Florida). DeStefanis v. Han 
Ming Tan, 42 Fla. L. Weekly D1683 (Fla. 3d DCA Aug. 2, 2017). 


(2) Immunity from Civil Process 


There is a connection between support and child timesharing issues. The 
UCCJEA provides a procedural shield so that a participant in a court action 
under that act is immune from most other civil process. 


A circuit court has subject matter jurisdiction to address the issues of 
custody and visitation, that the court may make a “child custody 
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determination” under the UCCJEA. Under section 61.510(1), a parent has 
the right to participate in the custody proceedings concerning those issues 
without waiving his objection to personal jurisdiction over financial issues. 
The admission of paternity in pleadings does not waive an objection to 
personal jurisdiction. Hollowell v. Tamburro, 991 So. 2d 1022, 1025 (Fla. 
4th DCA 2008). 


Jurisdiction over a “custody determination” under the UCCJEA does not 
confer personal jurisdiction over a non-resident to alter support payments 
created by another state's decree. Fox v. Webb, 495 So.2d 879 (Fla. 5th 
DCA 1986). 


(3) Attorneys’ Fees and Costs 


The UCCJEA provides for prevailing party attorneys’ fees and costs. Travel 
and other necessary and reasonable expenses incurred under subsections (1) 
and (2) may be assessed against the parties according to the laws of this 
state if the court has personal jurisdiction over the party against whom these 
expenses are being assessed. See Section 61.535, Florida Statutes. 


Generally, if a court dismisses a petition or stays a proceeding because it 
declines to exercise its jurisdiction by reason of conduct, it shall assess 
against the party seeking to invoke its jurisdiction necessary and reasonable 
expenses, including costs, communication expenses, attorney's fees, 
investigative fees, expenses for witnesses, travel expenses, and expenses for 
child care during the course of the proceedings, unless the party from whom 
fees are sought establishes that the assessment would be clearly 
inappropriate.. See Section 61.521, Florida Statutes. 


The court shall award the fees, costs, and expenses authorized under Section 
61.535 and may grant additional relief, including a request for the assistance 
of law enforcement officers, and set a further hearing to determine whether 
additional relief is appropriate. See Section 61.533(2), Florida Statutes. 


So long as the court has personal jurisdiction over the party against whom 
the expenses are being assessed, the court shall award the prevailing party, 
including a state, necessary and reasonable expenses incurred by or on 
behalf of the party, including costs, communication expenses, attorney's 
fees, investigative fees, expenses for witnesses, travel expenses, and 
expenses for child care during the course of the proceedings, unless the 
party from whom fees or expenses are sought establishes that the award 
would be clearly inappropriate. See Section 61.535, Florida Statutes. 


Both Sections 61.16, and 61.535, can apply, and both sections provide a 
different standard in determining entitlement to attorney's fees. Trial court 
must determine the governing provision for attorney's fees and make the 
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necessary findings as to the reasonableness hours and the hourly rate. Nagl 
v. Navarro, 187 So. 3d 359, 361 (Fla. 4th DCA 2016). 


(4) Unjustifiable Conduct 


The UCCJEA imposes the requirement that the person seeking the relief not 
have engaged in “unjustifiable conduct,” and courts in Florida under 
Section 61.521, Florida Statutes, can decline jurisdiction because of 
conduct in certain cases: 


(1) Except as otherwise provided in Section 61.517 or by other law of 
this state, if a court of this state has jurisdiction under this part 
because a person seeking to invoke its jurisdiction has engaged in 
unjustifiable conduct, the court shall decline to exercise its 
jurisdiction unless: 


(a) The parents and all persons acting as parents have 
acquiesced in the exercise of jurisdiction; 


(b) A court of the state otherwise having jurisdiction under 
Sections 61.514-61.516 determines that this state is a more 
appropriate forum under Section 61.520; or 


(c) No court of any other state would have jurisdiction under the 
criteria specified in Sections 61.514-61.516. 


Moreover, the party engaging in unjustifiable conduct is subject to sanctions 
and other remedies 


(1) If a court dismisses a petition or stays a proceeding because it 
declines to exercise its jurisdiction under Section 61.521 (1), it shall 
assess against the party seeking to invoke its jurisdiction necessary 
and reasonable expenses, including costs, communication expenses, 
attorney's fees, investigative fees, expenses for witnesses, travel 
expenses, and child care during the course of the proceedings, unless 
the party from whom fees are sought establishes that the assessment 
would be clearly inappropriate. 


 
(5) The Affidavit 


 
Although subject to Florida law providing for confidentiality, Section 
61.522 of the UCCJEA requires certain information to be submitted to the 
court, and imposes a continuing duty to inform the court of any proceeding 
which could affect the proceedings: 
 
(1) Each party, in its first pleading or in an attached affidavit, shall give 


information, if reasonably ascertainable, under oath as to the child's 
present address or whereabouts, the places where the child has lived 
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during the last 5 years, and the names and present addresses of the 
persons with whom the child has lived during that period. The 
pleading or affidavit must state whether the party: 


 
(a) Has participated, as a party or witness or in any other 


capacity, in any other proceeding concerning the custody of 
or visitation with the child and, if so, identify the court, the 
case number, and the date of the child custody 
determination, if any; 


 
(b) Knows of any proceeding that could affect the current 


proceeding, including proceedings for enforcement and 
proceedings relating to domestic violence, protective orders, 
termination of parental rights, and adoptions and, if so, 
identify the court, the case number, and the nature of the 
proceeding; and 


 
(c) Knows the names and addresses of any person not a party to 


the proceeding who has physical custody of the child or 
claims rights of legal custody or physical custody of, or 
visitation with, the child and, if so, the names and addresses 
of those persons. 


 
(2) Failure to File Affidavit 
 


If the information is not furnished, the court may stay the proceeding 
until the information is furnished. However, failing to file the 
affidavit is not in itself fatal to jurisdiction. Strommen v. Strommen, 
927 So. 2d 176, 182 (Fla. 2d DCA 2006). 


 
M. International Custody 


 
(1) The UCCJEA provides a general legal framework for recognition and 


enforcement of foreign custody and visitation decrees originating from 
foreign jurisdictions. 


 
(a) A foreign country is treated as a “state” for purposes of applying the 


UCCJEA. Sarpel v. Eflanli, 65 So. 3d 1080, 1083 (Fla. 4th DCA 
2011). 


(b) The UCCJEA, like the Hague Convention discussed below, can also 
be used to seek the return of a child from Florida to a foreign 
country. Section 61.506, Florida Statutes provides: 


(1) A court of this state shall treat a foreign country as if it were 
a state of the United States for purposes of applying Sections 
61.501-61.523. 
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(2) Except as otherwise provided in subsection (3), a child 
custody determination made in a foreign country under 
factual circumstances in substantial conformity with the 
jurisdictional standards of this part must be recognized and 
enforced under Sections 61.524-61.540. 


(3) A court of this state need not apply this part if the child 
custody law of a foreign country violates fundamental 
principles of human rights. 


(2) UCCJEA and The Hague 


The UCCJEA specifies that a decree made by a party to the Hague 
Convention will be enforced. As the United State is a party to Hague 
Convention, a court of this state may enforce an order for the return of a 
child made under the Hague Convention as if it were a child custody 
determination. Sections 61.525, Florida Statutes. 


(3) Public Policy Exception 


When the foreign law itself fails to recognize a fundamental public policy 
tenet, such as considering the best interests of the child, the courts of this 
state may decline to recognize the judgment. However, whether the foreign 
court has properly applied its law is a question for the foreign jurisdiction. 
Dyce v. Christie, 17 So.3d 892 (Fla. 4th DCA 2009). 


III. Hague Convention on the Civil Aspects of International Child Abduction 
 


A. Introduction 
 


The Hague Conference is an international organization of member states whose 
purpose is to “work for the progressive unification of private international law.” 
The Hague Conference accomplishes this through “Conventions;” multi-lateral 
treaties negotiated and adopted by member states. There have been over 40 
Conventions adopted. The two Conventions discussed in this outline concern: 
International Child Abduction and the International Recovery of Child Support. 
 


B. Purpose 
 


The Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction is a multilateral treaty which seeks to protect children from the 
harmful effects of abduction and retention across international boundaries. The 
Convention accomplishes this by providing a procedure to bring about the prompt 
return of wrongfully abducted children. For a list of those countries who are 
considered the parties (or Partners) see: 
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https://travel.state.gov/content/childabduction/en/country/hague-party-
countries.html 


 
A court that receives a petition under the Convention may not resolve the question 
of who, as between the parents, is best suited to have custody of the child. With a 
few narrow exceptions, the court must return the abducted child to its country of 
habitual residence so that the courts of that country can determine custody. Mozes 
v, Mozes, 239 F.3d 1067 (9th Cir. 2001). 


Because the court receiving a Hague petition does not resolve issues of parenting, 
it has been said that The Convention’s central operating feature is the “return 
remedy.” Abbott v. Abbott, 560 U.S. 1 (2010). 


C. International Child Abduction Remedies Act (ICARA) 
 
The United States Congress implemented the treaty by enacting the International 
Child Abduction Remedies Act, often referred to as ICARA. 42 U.S.C. § 11601 et 
seq.  
 
ICARA vests concurrent jurisdiction over claims brought under the Convention in 
the United States District Courts and in the courts of the states. 42 U.S.C. § 
11603(a).  


Congress has found that the international abduction or wrongful retention of 
children is harmful to their well-being and that persons should not be permitted to 
obtain custody of children by virtue of their wrongful removal or retention. Strout 
v. Campbell, 864 So. 2d 1275 (Fla. 5th DCA 2004). 
 


D. Wrongful Removal or Retention 
 
(1) Prima Facie Case 
 


The case of Sanchez v. Suasti, 140 So. 3d 658, 660–61 (Fla. 3d DCA 2014) 
sets forth the factors necessary to establish a prima facie case under the 
Convention. A petitioner must establish three elements: 
 
(a) A child under the age of 16 has been retained in a country outside 


the child's country of habitual residence.  


(i) The Convention shall cease to apply when the child attains 
the age of 16 years. Article 4. 


(b) The wrongful removal must be a violation of the petitioner's “rights 
of custody,” which “include rights relating to the care of the person 
of the child and, in particular, the right to determine the child's place 
of residence. 
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(c) The rights of custody “were actually being exercised or would have 
been exercised but for the removal.” 


(2) Remedy 


If a child under the age of sixteen has been wrongfully removed or retained 
within the meaning of the Hague Convention, the child must be promptly 
returned to the child's country of habitual residence, unless certain 
exceptions apply. Sanchez v. Suasti, 140 So.3d 658 (Fla. 3d DCA 2014). 


The Convention is intended to “restore the pre-abduction status quo and to 
deter parents from crossing borders in search of a more sympathetic court.” 
Wigley v. Hares, 82 So.3d 932 (Fla. 4th DCA 2011). 


(3) Habitual Residence 


Ironically, the Convention does not define the key term “habitual 
residence.” Little case law exists on the Convention in general. Determining 
whether the country from which the child was abducted was a child’s 
habitual residence is a fact-specific inquiry.  Mozes v. Mozes, 239 F. 3d 
1067, 1073 (9th Cir. 2001).   


Under the Convention, a child's "habitual residence," is the nation where, at 
the time of the removal, the child has been present long enough to allow his 
or her acclimatization, and where this presence has a degree of “settled 
purpose.”  Robert v. Tesson, 507 F. 3d 981 (6th Cir. 2007). 


The British courts have provided a good analysis. In Re Bates, No. CA 
122.89, High Court of Justice, Family Div'n Ct. Royal Court of Justice, 
United Kingdom (1989), the High Court of Justice concluded that there is 
no real distinction between ordinary residence and habitual residence. The 
court also added a word of caution: 


"It is greatly to be hoped that the courts will resist the temptation to develop 
detailed and restrictive rules as to habitual residence, which might make it 
as technical a term of art as common law domicile. The facts and 
circumstances of each case should continue to be assessed without resort to 
presumptions or pre-suppositions." 


Habitual residence must not be confused with domicile. To determine the 
habitual residence, the court must focus on the child, not the parents, and 
examine past experience, not future intentions. A person can have only one 
habitual residence. On its face, habitual residence pertains to customary 
residence prior to the removal. The court must look back in time, not 
forward. Friedrich v. Friedrich, 983 F. 2d 1396 (6th Cir. 1993). 


To acquire a new habitual residence, there must be a settled intention to 
abandon the one left behind. This is a question of fact to which this court 
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grants deference to the district court. Second, there must be (A). an actual 
change in geography, combined with (B). the passage of an appreciable 
period of time. This period of time must be sufficient for acclimatization. In 
making this determination, we heed the statutory requirement that … the 
party seeking return of the children . . . establish by a preponderance of the 
evidence that the children have been wrongfully retained.” Holder v. Holder 
392 F.3d 1009 (9th Cir. 2004). 


NEW: Abandonment and Asylum Applications. Dr. and Osuna Delgado 
left Venezuela with their sons to the United States on a tourist visa. Osuna 
and the children applied for asylum in the U.S. Testimony differed on 
whether they intended to return to Venezuela. The district court found that 
the "last shared intent was for Osuna and the children to seek political 
asylum in the United States and for Dr. Delgado to return to Venezuela to 
seek employment opportunities elsewhere. Once Osuna and Dr. Delgado 
formed this shared intent and the children subsequently left Venezuela with 
their most important documents in tow, Venezuela was abandoned as the 
children's habitual residence. Delgado v Osuna, 837 F.3d 571 (5th Cir. 
2016). 


(4) Parental Agreements to Habitual Residence 


Determination of habitual residence is a fact intensive inquiry particularly 
sensitive to the perspective and circumstances of the child. To allow parents 
simply to stipulate to any habitual residence they choose would render these 
factual considerations irrelevant. The Convention seeks to prevent the 
establishment of “artificial jurisdictional links” as a means to remove the 
child from the “family and social environment in which its life has 
developed.” It is difficult to imagine a jurisdictional link more artificial than 
an agreement between parents stating that their child habitually resides in a 
country where it has never lived. Barzilay v. Barzilay, 600 F.3d 912 (8th 
Cir. 2010). 


Split Custody Cases. When parents have agreed to split custody between 
two countries, courts have found that a child can have consecutive, 
alternative Habitual Residences in two different states at separate times, and 
therefore, retention may not be wrongful. Valenzuela v. Michel, 736 F.3d 
1173 (9th Cir. 2013). 


(5) Acclimatization 


A child’s newer residence can be found to be the child’s habitual residence 
when “the objective facts point unequivocally” to “the child’s relative 
attachments to the two countries [changing] to the point where requiring 
return to the original forum would now be tantamount to taking the child 
out of the family and social environment in which its life has developed,” a 
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process known as acclimatization. Mozes v. Mozes, 239 F.3d 1067 (9th Cir. 
2001). 


Courts should be “slow to infer from contacts with a new country that an 
earlier habitual residence has been abandoned, both because the inquiry is 
fraught with difficulty, and because readily inferring abandonment would 
circumvent the purpose of the Convention.” Murphy v. Sloan, 764 F.3d 
1144, 1152-53 (9th Cir. 2014). 


(6) Rights of Custody Actually Being Exercised 


Article 5(a) of the Convention, defines “rights of custody.” Rights of 
custody include “rights relating to the care of the person of the child and, in 
particular, the right to determine the child’s place of residence.” 


(a) Ne exeat rights 


Some countries provide parents a “ne exeat” right. The ne exeat 
right is a right to obtain consent from one parent, before a relocating 
parent can take a child out of the country. The right to consent to, or 
require a court hearing regarding, a relocation of the child out of the 
jurisdiction, together with visitation rights, creates a “right of 
custody” under the Convention. Abbott v. Abbott, 560 U.S. 1, 
(2010). 


(b) Visitation Rights 


The Hague Convention draws a distinction between a parent's 
“rights of custody” and “rights of access.” A parent's “right of 
access” is defined as “the right to take a child for a limited period of 
time to a place other than the child's habitual residence.” Hague 
Convention, art. 5. The remedy for the violation of a parent's right 
of access does not include the right to force the return of the child. 
Instead, a court may, for example, “force the custodial parent to pay 
the travel costs of visitation, or make other provisions for the 
noncustodial parent to visit his or her child.” Sanchez v. Suasti, 140 
So. 3d 658, 661 (Fla. 3d DCA 2014). 


(c) Actual Exercise of Custody 


Under the Convention, whether a parent was exercising lawful 
custody rights over a child at the time of removal must be 
determined under the law of the child's habitual residence. Hague 
Convention, Article 3. 


The Friedrich Rule 
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The only acceptable solution is to liberally find “actual exercise of 
custody” whenever a parent with de jure custody rights keeps, or 
seeks to keep, any sort of regular contact with his or her child. We 
see three reasons for this broad definition of “exercise.” First, 
American courts are not well suited to determine the consequences 
of parental behavior under the law of a foreign country. Second, an 
American decision about the adequacy of one parent's exercise of 
custody rights is dangerously close to forbidden territory:  the merits 
of the custody dispute. And third, the confusing dynamics of 
quarrels and informal separations make it difficult to assess 
adequately the acts and motivations of a parent. Friedrich v. 
Friedrich, 983 F.2d 1396 (6th Cir. 1993). 
 


E. Affirmative Defenses 
 
Because the purpose of the Convention is to return the child – not settle the potential 
custody determination that may underlie the abduction – there are a limited number 
of defenses that may be raised in a child-return case. 
 
(1) Article 12 Defenses 


Article 12 of the Convention provides for two defenses relating to a statute 
of limitations: 


(a) One-Year Rule 


Child-return cases must be filed within one year from the wrongful 
removal or retention. See Article 12. 


The United States Supreme Court in Lozano v. Montoyo Alvarez, 
134 S. Ct. 1224, 1234-1235 (2014), held that the one-year period is 
not subject to equitable tolling. 


In the case of wrongful removal, the time begins to run from the date 
of the wrongful conduct. However, retention becomes wrongful 
“when the Petitioner became aware of the Respondent's true 
intention not to return.” In Re Ahumada Cabrera, 323 F. Supp. 2d 
1303 (S.D. Fla. 2004). See also Zuker v. Andrews, 2 F. Supp. 2d 
134, 140 (D. Mass. 1998) (holding "the noncustodial parent ... 
clearly communicates the desire to regain custody and assert the 
parental right to have the child live with him or her and the other 
parent refuses.) 


(b) Well Settled Environment 


The judicial or administrative authority, even where the proceedings 
have been commenced after the expiration of the period of one year 
referred to in the preceding paragraph, shall also order the return of 
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the child, unless it is demonstrated that the child is now settled in its 
new environment. 


The rationale behind Article 12's “now settled” defense is that when 
“a child has become settled and adjusted in [his new environment] a 
forced return might only serve to cause him or her further distress 
and accentuate the harm caused by the wrongful relocation.” In re 
B. Del C.S.B., 559 F.3d 999, 1003 (9th Cir.2008). 


The Ninth Circuit cited a list of factors to consider when making the 
“settled environment” analysis: (1) the child's age; (2) the stability 
and duration of the child's residence in the new environment; (3) 
whether the child attends school or day care consistently; (4) 
whether the child has friends and relatives in the new area; (5) the 
child's participation in community or extracurricular school 
activities, such as team sports, youth groups, or school clubs; and 
(6) the respondent's employment and financial stability. In some 
circumstances, we will also consider the immigration status of the 
child and the respondent. In general, this consideration will be 
relevant only if there is an immediate, concrete threat of deportation. 
Although all of these factors, when applicable, may be considered 
in the “settled” analysis, ordinarily the most important is the length 
and stability of the child's residence in the new environment.  


In addition, some courts have taken the position that the immigration 
status is a factor in the “settled environment” analysis, even if 
immediate deportation is not at hand. In re Koc, 181 F. Supp. 2d 136 
(E.D.N.Y. 2001). 


In addition to the factors set forth above, a court may consider the 
active measures undertaken to conceal the child's whereabouts, as 
well as the prospect that the abducting parent could be prosecuted 
for violations of law based on the concealment. Lops v. Lops, 140 
F. 3d 927, 946 (11th Cir.1998).  


At least one court has required that the abducting parent provide 
evidence that the child had developed the connections to the 
community which a normal child of his or her age would. Wigley v. 
Hares, 82 So. 3d 932, 942 (Fla. 4th DCA 2011). 


 


(2) Article 13 Defenses 


Article 13 of the Convention provides additional defenses to return. The 
judicial or administrative authority of the requested State is not bound to 
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order the return of the child if the person, institution or other body which 
opposes its return establishes that: 


(a) Not Actually Exercising Custody Rights 


The person, institution or other body having the care of the person 
of the child was not actually exercising the custody rights at the time 
of removal or retention,  


(b) Consent or Acquiescence 


The left behind parent consented to or subsequently acquiesced in 
the removal or retention. However, the general rule is that 
negotiation should not be translated into acquiescence. Antunez-
Fernandes v. Connors-Fernandes, 259 F. Supp. 2d 800, 814 (N.D. 
Iowa 2003). 


(c) Grave Risk 


There is a grave risk that his or her return would expose the child to 
physical or psychological harm or otherwise place the child in an 
intolerable situation. The 13(b) Defense is essentially a domestic 
violence defense.  


The grave risk exception is to be “narrowly drawn.” Asvesta v. 
Petroutsas, 580 F. 3d 1000, 1020 (9th Cir.2009). 


The Sixth Circuit, “Friedrich II”, narrowed the conditions upon 
which a “grave risk” defense can be mounted because “courts in the 
abducted-from country are as ready and able as we are to protect 
children. If return to a country, or to the custody of a parent in that 
country, is dangerous, we can expect that country's courts to respond 
accordingly.  Friedrich v. Friedrich, 78 F.3d 1069, 1068 (6th Cir. 
1996). 


Florida has rejected the Friedrich II approach. [W]e decline to 
impose on a responding parent a duty to prove that her child's 
country of habitual residence is unable or unwilling to ameliorate 
the grave risk of harm which would otherwise accompany the child's 
return. Wigley v. Hares, 82 So. 3d 932, 944 (Fla. 4th DCA 
2011)(quoting Baran v. Beaty, 526 F. 3d 1340, 1348 (11th 
Cir.2008)). 


Asylum Proceedings 


Once asylum is granted, all available evidence from the asylum 
proceedings should be considered by the court before determining 
whether to enforce a return order under the Hague Convention 
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Article 13(b) or Article 20. Sanchez v. R.G.L., 761 F.3d 495 (5th 
Cir. 2014). 


(d) Brussels II Revised (BIIR) Exception 


Applicable within the European Union after March 1, 2005, a State 
cannot refuse to return a child under Article 13(1)(b) if “it is 
established that adequate arrangements have been made to secure 
the protection of the child after his or her return”. Judges in BIIR 
jurisdictions can still refuse return of a child under the grave risk 
exception when arrangements intended to mitigate harm upon return 
would not be adequate. 


(e) Mature Child Objection 


The judicial or administrative authority may also refuse to order the 
return of the child if it finds that the child objects to being returned 
and has attained an age and degree of maturity at which it is 
appropriate to take account of its views.   


(3) Article 20 Defense 


Article 20 contains one additional defense related to Public Policy: 


The return of the child under the provisions of Article 12 may be refused if 
this would not be permitted by the fundamental principles of the requested 
State relating to the protection of human rights and fundamental freedoms. 
Friedrich v. Friedrich, 983 F. 2d 1396 (6th Cir. 1993). 
 


F. Procedure and Evidence 
 
(1) Expedited handling 
 


Signatory countries have agreed that they “shall use the most expeditious 
procedures available” when processing Convention claims.  Convention, 
Article 2.  Thus, at least if you are in federal court in the United States, 
expect the case to be “fast tracked.”  Lops v. Lops, 140 F. 3d 927, 943-44 
(11th Cir. 1998) (unlike state court, federal court was able to expedite 
petition “as required by ICARA”) 


(2) Evidentiary rules 


Because of the need to quickly determine whether the abduction was 
“wrongful,” courts are required to take judicial notice of foreign law 
directly, and not apply any special or formal rules of the forum that 
otherwise would be applied.  See Article 14. Under the Convention, the 
Application for Assistance, as well as any documents attached to that 
application, or submitted to or by the Central Authority, are admissible in a 
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child return proceeding.  See Article 30.  Underlying documents on which 
the case is based do not have to be certified or official copies.  See Article 
23. 


(3) Concurrent jurisdiction 


Federal and state courts have concurrent jurisdiction to hear Convention 
child-return cases in the United States. See 42 U.S.C. §11603(a). The 
ICARA vests concurrent jurisdiction over claims brought under the 
Convention in the United States District Courts and in the courts of the 
states. Strout v. Campbell, 864 So. 2d 1275 (Fla. 5th DCA 2004). 


(4) Burden of Proof 


For the Petitioner’s case in chief (i.e., proof of the child being under sixteen, 
wrongful removal from the child’s habitual residence, and the removal was 
in violation of the custody rights of the left-behind parent), the burden on 
the petitioner is a preponderance of the evidence. See 42 U.S.C. § 
11603(e)(1)(A). 


The Respondent bears the burden of proof of establishing any affirmative 
defenses to a petition. However, the various defenses are subject to two 
different burdens of proof.  


(a) Preponderance of the Evidence 


Three defenses discussed below, may be proved by a preponderance 
of the evidence: 


(1) One – Year. The person making the request for return of the 
child has delayed for more than one year since the wrongful 
removal or retention, and the child has become settled in the 
new environment. 


(2) Not Exercising Custody. The person, institution, or other 
body having the care of the child was not actually exercising 
custody rights at the time of removal or retention. 


(3) Consent or Acquiescence. The person, institution, or other 
body having the care of the child consented to, or 
subsequently acquiesced in, the removal or retention. 


(b) Clear and Convincing Evidence 


The two defenses below must be established by clear and convincing 
evidence: 
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(1) Grave Risk. The return of the child would expose the child 
to a grave risk of “physical or psychological harm or 
otherwise place the child in an intolerable situation.” 


(2) Public Policy. The return of the child “would not be 
permitted by the fundamental principles of the requested 
State relating to the protection of human rights and 
fundamental freedoms. See, Hon. James D. Garbolino, The 
1980 Hague Convention on the Civil Aspects of 
International Child Abduction: A Guide for Judges, Federal 
Judicial Center International Litigation Guide, (2012). 


(5) Chasing Orders 


A chasing order is an order from the child’s habitual residence, sought by 
the left behind parent, after the child has already been removed from the 
jurisdiction. The main concern over chasing orders is that they complicate 
matters in that "the Hague Convention seeks to return the child to the status 
quo that existed before the wrongful removal," and "that objective cannot 
be accomplished the if the courts of the habitual residence have issued a 
custody order changing the status quo." See In re Roy, 432 F. Supp. 2d 1297 
(S.D. Fla. 2006). 


(6) Central Authority 


Each signatory of the convention must designate a “Central Authority” that 
a “left-behind” parent can contact. In the United States, the U.S. State 
Department is the Central Authority under the Convention. The Central 
Authority assists the left-behind parent by: 


(1) Located the child and abducting parent; 


(2) Identifying local counsel for the left-behind parent; 


(3) Providing explanations and briefing on the operation of the 
Convention to local counsel and the trial court. 


(4) Corresponding with the abducting parent in such a way as to scare 
that parent into returning the child. 


(5) The Central Authority does not: 


(6) Hire local counsel 


(7) Initial legal proceedings 


(8) Take legal positions on whether an abduction has occurred. 


Central Authorities communicate with each other and they assist parents in 
filing applications for return of or for access to their children under the 
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Convention. The Department’s Office of Children’s Issues within the 
Bureau of Consular Affairs is responsible for administering the day-to-day 
functions of the U.S. Central Authority. 


A Convention case is perfected when the left-behind parent files a Petition 
for Return in either state or federal court.  


(7) Mootness 


The return of a child to a foreign country pursuant to a trial court’s return 
order under the Convention does not render an appeal of that trial court’s 
return order moot. The U.S. Supreme Court recently held that if these cases 
were to become moot upon return, courts would be more likely to grant 
stays as a matter of course, to prevent the loss of any right to appeal. The 
Hague Convention mandates the prompt return of children to their countries 
of habitual residence. But such return does not render this case moot; there 
is a live dispute between the parties over where their child will be raised, 
and there is a possibility of effectual relief for the prevailing parent. The 
courts below therefore continue to have jurisdiction to adjudicate the merits 
of the parties’ respective claims. Chafin v. Chafin, 133 S. Ct. 1017 (2013). 
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IV. Hague Convention on the International Recovery of Child Support 
 
A. Introduction 


 
The Hague Convention of 23 November 2007 on the International Recovery of 
Child Support and Other Forms of Family Maintenance, and the Hague Protocol of 
23 November 2007 on the Law Applicable to Maintenance Obligations, seek to 
establish a modern, efficient and accessible international system for the cross-
border recovery of child support and other forms of family maintenance.  
 
In 2008, the ULC amended UIFSA to fully incorporate the provisions promulgated 
by the 2007 Hague Convention on the International Recovery of Child Support and 
Other Forms of Family Maintenance.  
 
Florida adopted the 2008 amendments to UIFSA in 2011. The UIFSA amendments 
impact the guidelines for the registration, recognition, enforcement, and 
modification of foreign support orders from other countries that are parties to the 
Hague Convention.  


 
President Obama signed the Instrument of Ratification of the Convention on 
August 30, 2016. As discussed above, UIFSA serves as the implementation for the 
Convention treaty. 


B. Purpose 
 


Article 1 of the Convention sets forth, as the object of the Convention, is to ensure 
the effective international recovery of child support and other forms of family 
maintenance, in particular by: 
 
(a) establishing a comprehensive system of co-operation between the 


authorities of the Contracting States;  


(b) making available applications for the establishment of maintenance 
decisions; 


(c) providing for the recognition and enforcement of maintenance decisions; 
and 


(d) requiring effective measures for the prompt enforcement of maintenance 
decisions. 
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C. Preventing Sex Trafficking and Strengthening Families Act (PSTSFA) 
 


Similar to ICARA implementing into U.S. law the Hague Convention on 
International Child Abduction, the Preventing Sex Trafficking and Strengthening 
Families Act implements the Hague Convention on the international Recovery of 
Child Support. Since federal courts do not determine child support, PSTSFA 
implements the Convention through the UIFSA. 
 
The PSTSFA requires all states, that have not already done so, to pass the UIFSA 
2008 Amendments, or risk losing federal funds. Florida adopted the amendments 
in 2011. 
 


D. Application 
 
Both the federal government and individual states have entered into arrangements 
with other nations to facilitate the recovery of child. Under section 459A of the 
Social Security Act, 42 U.S.C Sec. 659A(a), the Secretary of State can declare 
another nation to be a “foreign reciprocating country” if it has “established, or 
undertakes to establish, procedures for the establishment and enforcement of child 
support owed to persons who are residents in the United States.” 
 
Even if there is not a federal-level international agreement or arrangement for child 
support enforcement, there may be arrangements between U.S. states and countries 
that are authorized pursuant to UIFSA. 


The Child Support Convention applies to the following cases: 


(a) to maintenance obligations arising from a parent-child relationship towards 
a person under the age of 21 years; 


(b) to recognition and enforcement or enforcement of a decision for spousal 
support when the application is made with a claim within the scope of sub-
paragraph a); and 


(c) with the exception of Chapters II and III, to spousal support. 


(1) Any Contracting State may reserve the right to limit the application 
of the Convention to persons who have not attained the age of 18 
years. A Contracting State which makes this reservation shall not be 
entitled to claim the application of the Convention to persons of the 
age excluded by its reservation. 


(2) Any Contracting State may declare that it will extend the application 
of the Convention to any maintenance obligation arising from a 
family relationship, parentage, marriage or affinity, including in 
particular obligations in respect of vulnerable persons. Any such 
declaration shall give rise to obligations between two Contracting 
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States only in so far as their declarations cover the same 
maintenance obligations and parts of the Convention. 


(3)  The provisions of this Convention shall apply to children regardless 
of the marital status of the parents. 


The Convention is not the exclusive procedure for enforcing or modifying foreign 
support orders, as UIFSA has been amended to include foreign countries. Pursuant 
to Section 88.1011 foreign countries include:  


(5) “Foreign country” means a country, including a political subdivision 
thereof, other than the United States, that authorizes the issuance of 
support orders and: 


(a) Which has been declared under the law of the United States 
to be a foreign reciprocating country; 


(b) Which has established a reciprocal arrangement for child 
support with this state as provided in Section 88.3081; 


(c) Which has enacted a law or established procedures for the 
issuance and enforcement of support orders which are 
substantially similar to the procedures under this act; or 


(d) In which the convention is in force with respect to the United 
States. 


 
E. Subject Matter Jurisdiction 


 
The Recovery of Child Support Convention has an expanded scope of powers 
relating to child support, including establishment, enforcement and modification.  
 
Article 10 provides for the following categories of application to a creditor seeking 
to recover maintenance under this Convention: 


(a) recognition or recognition and enforcement of a decision; 


(b) enforcement of a decision made or recognized in the requested State; 


(c) establishment of a decision in the requested State where there is no 
existing decision, including where necessary the establishment of 
parentage; 


(d) establishment of a decision in the requested State where recognition 
and enforcement of a decision is not possible, or is refused, because 
of the lack of a basis for recognition and enforcement under Article 
20, or on the grounds specified in Article 22 (b) or (e); 


(e) modification of a decision made in the requested State; 
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(f) modification of a decision made in a State other than the requested 
State. 


The following categories of application shall be available to a debtor in a requesting 
State against whom there is an existing maintenance decision: 


(a) recognition of a decision, or an equivalent procedure leading to the 
suspension, or limiting the enforcement, of a previous decision in 
the requested State; 


(b) modification of a decision made in the requested State; 


(c) modification of a decision made in a State other than the requested 
State. 


 
F. Personal Jurisdiction 


 
Article 20 of the Convention is a broad jurisdictional provision much broader than 
the UIFSA: 
 
A decision made in one Contracting State (“the State of origin”) shall be recognized 
and enforced in other Contracting States if: 


(1) the respondent was habitually resident in the State of origin at the 
time proceedings were instituted; 


(2) the respondent has submitted to the jurisdiction either expressly or 
by defending on the merits of the case without objecting to the 
jurisdiction at the first available opportunity;  


(3) the creditor was habitually resident in the State of origin at the time 
proceedings were instituted; 


(4) the child for whom maintenance was ordered was habitually resident 
in the State of origin at the time proceedings were instituted, 
provided that the respondent has lived with the child in that State or 
has resided in that State and provided support for the child there;  


(5) except in disputes relating to maintenance obligations in respect of 
children, there has been agreement to the jurisdiction in writing by 
the parties; or  


(6) the decision was made by an authority exercising jurisdiction on a 
matter of personal status or parental responsibility, unless that 
jurisdiction was based solely on the nationality of one of the parties. 


Article 20 presents problems with the U.S. Constitution. As in the discussion of 
the UIFSA, in order to impose a financial obligation on a person, the U.S. 
Constitution requires personal jurisdiction. U.S. Const. art. XIV. The exercise of 
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personal jurisdiction must be consistent with the Due Process Clause of the U.S. 
Constitution. Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985). Neither 
marriage, nor permitting the children to reside in a jurisdiction, amounts to 
sufficient minimum contacts to support jurisdiction in an action to modify child 
support. Kulko v. Superior Court of California, 436 U.S. 84 (1978). 


The Convention provides an opportunity to opt out of certain bases of jurisdiction. 
“A Contracting State may make a reservation.” Article 20(2).  As three of the bases 
of jurisdiction are not consistent with the Due Process Clause the United States is 
instructed to make a reservation with regard to these jurisdictional bases. Senate 
Executive Report 111-2 (June 22, 2010). 


G. Continuing Exclusive Jurisdiction (CEJ) 
 
The Convention adopts into international law the UIFSA principle of continuing 
exclusive jurisdiction ("CEJ"), the heart of UIFSA: 
 
Where a decision is made in a Contracting State where the creditor is habitually 
resident, proceedings to modify the decision or to make a new decision cannot be 
brought by the debtor in any other Contracting State as long as the creditor remains 
habitually resident in the State where the decision was made. See Article 18(1). 
 
Accordingly, when a child support order is entered in the Debtor's habitual 
residence, support proceedings cannot be brought elsewhere unless the Debtor's 
habitual residence changes.  Jurisdiction over support matters, once acquired, is 
exclusive.   


There are several exceptions to CEJ under Article 18(2) that apply: 


(a) where, except in disputes relating to maintenance obligations in 
respect of children, there is agreement in writing between the parties 
to the jurisdiction of that other Contracting State; 


(b) where the creditor submits to the jurisdiction of that other 
Contracting State either expressly or by defending on the merits of 
the case without objecting to the jurisdiction at the first available 
opportunity; 


(c) where the competent authority in the State of origin cannot, or 
refuses to, exercise jurisdiction to modify the decision or make a 
new decision; or 


(d) where the decision made in the State of origin cannot be recognized 
or declared enforceable in the Contracting State where proceedings 
to modify the decision or make a new decision are contemplated. 
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H. Procedure and Evidence 
 
Similar to the Child Abduction Convention, pursuant to the Child Support 
Recovery Convention, the U.S. will obtain the reciprocal treatment (reciprocity) 
from other signatory countries.  
 
For many international cases, state child support agencies already recognize and 
enforce child support obligations, whether or not the United States has a reciprocal 
agreement with the other country. However, many foreign countries will not 
enforce U.S. child support orders in the absence of a treaty obligation.  


Article 22 provides the grounds for refusing recognition and enforcement of a 
maintenance decision. One ground for refusing recognition under Article 22 is that 
such “recognition and enforcement of the decision is manifestly incompatible with 
the public policy of the State addressed.''  


The State Department's submittal letter provides one example of a ground on which 
this public policy exception could be invoked: “a U.S. competent authority could 
decline to recognize and enforce a decision against a left-behind U.S. parent in an 
abduction case where the child had been wrongfully taken or retained, on the 
grounds that recognition and enforcement of such a decision would be manifestly 
incompatible with the U.S. public policy of discouraging international parental 
child abduction.” 


The procedure for an application for recognition and enforcement is outlined in 
Articles 23-26, which aim to provide a streamlined and uniform set of procedures 
for recognition and enforcement. 


The enforcement of maintenance obligations ``shall take place in accordance with 
the law of the State'' being requested to recognize the child support order, pursuant 
to Article 32.  


When a decision has been declared enforceable, it shall proceed “without the need 
for further action by the applicant.'' This requirement is a significant benefit, given 
that states sometimes require an additional proceeding before their authorities will 
takes steps to collect the debt owed to the applicant.  


The requested State under Article 33 must provide at least the “same range of 
enforcement methods for cases under the Convention as are available in domestic 
cases.'” 
 
Confidentiality and Non-Disclosure of Information 
 
Confidentiality and disclosure of information are covered in Articles 38 through 
40, and they set forth rules concerning the protection of personal information, 
confidentiality, and the disclosure of information. 
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The Convention requires any authority processing information to ensure its 
confidentiality in accordance with the law of its State. Moreover, any authority 
processing information shall not disclose or confirm information gathered or 
transmitted in application of this Convention if it determines that to do so could 
jeopardize the health, safety or liberty of a person. 
 
Recovery of Costs 
 
Article 43 of the Convention provides for Recovery of any costs incurred in the 
application of this Convention shall not take precedence over the recovery of 
maintenance. A State may recover costs from an unsuccessful party. For the 
purposes of an application under Article 10(1) b) to recover costs from an 
unsuccessful party, the term “creditor” in Article 10(1) shall include a State. Article 
43 shall be without prejudice to Article 8. 
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A. Introduction 
Congratulations, you have endeavored to obtain a reasonable result for your client and as a result 
of your efforts your client has just completed a family law action either through trial or agreement. 
The vast majority of the time both parties will do their part to meet their court ordered obligations 
and fulfill the obligations placed upon them by the settlement or Final Judgment.  Those fortunate 
clients will disappear from your inbox and may never be heard from again.  Some parties, 
however, whether through willful intent or mere oversight, will fail to meet their obligations to the 
other.  In these cases, you’ll be called upon to assist your client in obtaining the property or the 
support which you fought hard to secure them.  The legal rights your client has to enforce their 
awards differ, depending on the type of award or action to be enforced.   


These materials will discuss the various enforcement rights and remedies available to your client.  
They will be set forth to follow the PEACE acronym, starting with enforcement remedies for 
Equitable Distribution issues, then enforcement of support, including attorney’s fees.     


The first step for you, is to determine what type of right needs to be enforced.  A) Under equitable 
distribution, the Final Judgment may require that a specific asset be sold or transferred, or one 
party may be required to pay the other a sum of money as an equalizer payment.  B) For support 
obligations, there will be court ordered support due to be paid from one party to another, or one 
party may be required to take certain actions to secure the support obligations.  C) Finally, an 
award of attorney’s fees may have been made, which will nearly always require the payment of 
money from one party to the other or to the other’s attorney.   


The remedies may differ slightly for each of these obligations, so this first identification step is 
important to successfully obtaining relief for your client.   


B. Enforcement of Equitable Distribution 


When enforcing any equitable distribution awards, there are two vitally important legal 
distinctions from enforcement of support.  First, payment of money for the purpose of equitable 
distribution may not be enforced by contempt, and second, equitable distribution is not 
modifiable.   


1. Payments Due for Property Settlement Monetary Payments Not Involving 
Support Are Not Enforceable by Contempt 
 
This law stems directly from the Florida Constitution which prohibits debtor’s prison.   
 
Defendant cannot be found in contempt for non-payment of debt not involving support.  
Randall v. Randall, 948 So. 2d 71 (Fla. 3d DCA 2007); Vassell v. Vassell, 912 So. 2d 
1254 (Fla. 1st DCA 2005); Fisher v. Fisher, 787 So. 2d 926 (Fla. 2d DCA 2001); Knorr 
v. Knorr, 751 So. 2d 64 (Fla. 2d DCA 1999). 
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Property division awards may not be enforced by contempt; the only remedies available 
are those of creditor against a debtor.  La Roche v. La Roche, 662 So. 2d 1018 (Fla. 5th 


DCA 1995); Spade Engineering  Co. v. State Dept. of Env. Protection, 670 So. 2d 
1062 (Fla. 2d DCA 1996); Jonhson v. Bednar, 573 So. 2d 822 (Fla.1991); Byrne v. 
Byrne, 133 So. 3d 1082 (Fla. 4th DCA 2014). 
 
Default interest payments on installment payments of equitable distribution awards are 
non-support related debts which cannot be enforced by contempt.  Braswell v. Braswell, 
881 So. 2d 1193 (Fla. 3d DCA 2004). 
 
Court erred in holding husband in contempt for failure to comply with provision of 
final judgment requiring husband to pay wife for professional football tickets because 
debts not involving support cannot be enforced by contempt.  Montanez v. Montanez, 
697 So. 2d 184 (Fla. 2d DCA 1997). 
 
Former husband was ordered to pay a portion of his military pension to his former 
wife. Two paragraphs in judgement contained provisions that “[t]he payment shall 
continue until the death of either party and shall be enforceable by contempt power of 
the court.” A pension is an asset subject to distribution and consequently the award to the 
former wife of her share of the pension was not enforceable by contempt. Resultantly, 
the inclusion of that portion into the dissolution judgment was held to be error.  Oglesby 
v. Oglesby, 921 So. 2d 849 (Fla. 2d DCA 2006). 
 
Trial court order reversed, which adjudicated wife in contempt of court because she 
liquidated G.E. stock options post-divorce.  Prejudgment, a temporary relief order 
provided that wife could not withdraw any of her stock options without leave of court. A 
charging lien was subsequently entered in favor of the wife’s counsel.  Wife received 
more than $100,000.00 in G.E. stock options as equitable distribution. Appellate court 
found the temporary order had not entered for the purpose of protecting her counsel’s 
attorney’s fees and that wife could not be held in contempt of court for having disposed of 
her G.E. stock options because the contempt power of the court cannot be invoked for the 
settlement of property rights as opposed to alimony, support, or maintenance of one to 
whom the duty is owed.  Pineiro v. Pineiro, 988 So. 2d 686 (Fla. 4th DCA 2008). 
 
Equitable distribution obligation is not enforceable by contempt.  Lynch v. Lynch, 180 So. 
3d 1120 (Fla. 5th DCA 2015). 
 
Contempt power cannot be invoked for settlement of property rights.  Payment for 
equitable distribution not enforceable by contempt unless in nature of support.  Farghali v. 
Farghali, 187 So. 3d 338 (Fla. 4th DCA 2016).   
 


2. Equitable Distribution Cannot Be Modified 


“It is well settled that a ‘true’ or ‘pure’ marital settlement agreement, containing provisions 
whereby one party surrenders valuable property interests in consideration for the right to 
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receive periodic payments, is not subject to modification.”  Hughes v. Hughes, 553 So.2d 
197 (Fla. 2d DCA 1989).    


While this concept seems simple enough, the concept of modifying property rights gets 
clouded when trying to enforce property distribution.  For example, if one party is to 
receive personalty (i.e. kitchen dishes, a motor vehicle or watercraft) but the asset is never 
delivered, can that spouse simply file a Motion to Enforce to recover a money judgment 
for the value of the asset?   


According to the Second District, the answer is “NO.”  Bridges v. Bridges, 848 So.2d 403 
(Fla. 2d DCA 2003).  After the former wife filed a “motion to enforce the judgment, the 
court awarded her money damages in lieu of personal property she had received in the 
dissolution judgment….  We reverse because the circuit court had no jurisdiction to enter 
it.”  The items that the former wife did not receive were personal property within the house 
that had been awarded to her.  After hearing evidence on a Motion to Enforce, the trial 
court found that the value of the missing items was $12,000 and that the former husband 
was responsible.  The Second District reversed.  “Although the dissolution judgment in 
this case contained a reservation of jurisdiction for its enforcement, this general 
reservation did not empower the court to, in essence, change the wife’s award of tangible 
personal property into an award of money damages.”  See also Harman v. Harman, 523 
So.2d 187, 188 (Fla. 2d DCA 1988).   


Clearly, the Second District has found that turning personal property into money (or a 
money judgment) would be an improper modification of the asset that is equitably 
distributed.   


3. Options for Enforcing Equitable Distribution Obligations 
 
So what avenues ARE available to enforce equitable distribution.  Consider that in any equitable 
distribution award, if money or an asset has to transfer from one spouse to the other, it is either 
completed by the payment of money, or by the transfer of possession and title to the asset itself.   
 


a. Contempt for Failure to Perform an Act 
 
Florida Rule of Civil Procedure 1.570(c)(2), among other things, allows trial courts to use 
their contempt power to enforce court orders on a person to perform an action.    In family 
law, that covers orders to transfer property directly or to sign a title, deed or other transfer 
documents.  The payment of money, however, is not the performance of an act, so don’t 
try to get cute on this issue.   Be careful to make the clear distinction between the payment 
of money for equitable distribution, for which contempt may not apply, and the 
performance of a physical act when presenting this issue to the court for enforcement.   
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When the act at issue does not involve the payment of money, a trial court may enforce a 
property division award through contempt.  Roth v. Roth, 973 So. 2d 580 (Fla. 2d DCA 
2008). 
 
Contempt order was proper to enforce equitable distribution scheme when husband failed 
to sign mortgage and promissory note in favor of wife; trial court did not hold husband in 
contempt for failing to pay money, which would have been improper, rather, it held him 
in contempt for failing to perform act which it found he was fully capable of performing.  
To have held otherwise would have permitted that party to simply disregard provisions of 
final judgment that required the party to perform some act.  Roth v. Roth, 973 So. 2d 580 
(Fla. 2d DCA 2008). 


 
b. Creditor/Debtor Remedies 


 
Does your Final Judgment of Dissolution contain the words, “for which let execution 
issue”?  Is this language necessary to have a judgment subject to execution?  


 First DCA:  It is not clear.   


Second DCA:  The “magic words” are not required to have a final and enforceable 
judgment.  Getman v. Tracey Constr., Inc., 62 So.3d 1289, 1291 (Fla. 2d DCA 
2011).   


Third DCA:  The “magic words” are required to have a final and enforceable 
judgment.  DuBreuil v. Regnvall, 527 So.2d 249 (Fla. 3d DCA 1988).   


Fourth DCA:  The “magic words” are not required to have a final and enforceable 
judgment.  Friedman v. Friedman, 825 So.2d 1010, 1011 (Fla. 4th DCA 2002). 


Fifth DCA:  It is not clear. 


Accordingly, if you have a Final Judgment that adjudicates a sum of money due from one 
spouse to another for equitable distribution, then you probably already have a money 
judgment for the payments.  If this is the case, it is not necessary to file a Motion to 
Enforce seeking a money judgment.  Florida Rule of Civil Procedure 1.570 (a) is 
informative as to what remedies are available for execution of the money judgment, 
including execution, writ of garnishment or other proceedings.  See Fla. Stat. Chapters 55, 
56 and 77 concerning executions of the judgment against property and garnishment.   


One important distinction is that a judgment for equalizing payments of money for 
equitable distribution purposes are required to include a schedule of payments.  This is 
different than a civil money judgment which will simply designate the amount owed, with 
no terms set for payment.  Although I am not aware of any case law on this issue, it seems 
clear that absent any acceleration clause, if there is a default in the equalizing payments, 
the damaged spouse can only execute the payments that have been missed.   
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c. Other Civil Causes of Action: 


 
Do not lose sight of other possible causes of action in the event of a default of 
equitable distribution obligations.   
 


i) Enforcement of any vested rights, including past due property distribution 
obligations, interest should be awarded. 
 
ii) Further, if the recipient spouse suffers any damages as a result of the default, 
separate from simply the lateness of the payment or transfer of the property, they 
may be entitled to damages over and above recovery of the asset itself.   For 
example, in Seawell v. Hargarten, 28 So.3d 152 (Fla. 1st DCA 2010).  In Seawell, the 
husband failed to transfer stock and investment assets to the wife post judgment.  
The Court clearly held that it is the obligation and duty of the spouse with the 
assets to complete the transfer of assets to the other spouse.  Since the value of 
the investments was significantly less when the husband finally made the 
transfer, the Court found that the wife should be awarded “economic damages the 
Wife suffered as a result of the Husband’s failure to comply with the Final 
Judgment,” and “should include interest at the statutory rate from the day the 
Final Judgment required the transfer.”  It is noteworthy that the posture of 
Seawell was a Motion to Enforce by the wife.  Also, the trial court was not 
modifying the investments into a money judgment, rather the wife was to receive 
the investments plus any economic loss due to the late transfer by the husband.  
 
iii) Conversion or Civil Theft:  In the event one spouse destroys, sells, or 
otherwise eliminates an asset that was clearly transferred or distributed to the 
other by a Final Judgment, they may have converted the asset or even committed 
civil theft.  You should carefully analyze the facts to determine if either of these 
causes of action apply.  There would need to be a specific asset (in contrast to a 
simply payment of a sum of money) that is clearly transferred or distributed by 
the Final Judgment to one spouse, and the other spouse must affirmatively 
exercise control over that asset to the detriment of the recipient.   
 
iv) Breach of Contract Action:  In the event the Final Judgment is from a 
settlement agreement that has not been merged into the judgment, there is an 
opportunity to file a Breach of Contract action in civil court.  I am not aware of any 
rights to damages that would be available in this setting, that are not available in 
family court per the above, but there may be circumstances that exist that could 
warrant a breach of contract action.   
 
v)  Writ of Possession of Real Property:  Florida Rule of Civil Procedure 1.580.   If 
the judgment clearly transfers ownership and possession of real estate to one 
party, the Clerk shall issue a writ that may be executed by the Sheriff to insure 
transfer of possession.   
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PRACTICE TIP:  Whenever possible, if drafting a final judgment or assisting the Court in 
drafting, if an asset must be transferred from the opposing party to your client, include 
transfer language in the Final Judgment itself.  Florida Statutes § 61.075(4) and Rule of Civil 
Procedure 1.570(d) both provide the court with the legal authority to effectuate a transfer of 
property in the Final Judgment.  Doing so will aid with enforcement, as the transfer order 
can be used to put third parties on notice that your client is now the owner of property.  The 
transfer would also clearly establish ownership of an asset for purposes of a conversion or 
civil theft action, if it were to become necessary.   


C.  Enforcement of Support and Fees – Contempt of Court 


1.  Definition of Contempt 
A refusal to obey a legal order, mandate, or decree.  
Fla. Stat. §38.23 (1999).  See also Ex Parte Earman, 85 Fla. 297, 95 So. 2d 755 
(Fla. 1923); A.A. v. Rolle, 604 So. 2d 813, 815 (Fla. 1992). 
 
An act tending to embarrass, hinder, or obstruct the court in the administration 
of justice or to lessen its authority or dignity. 
See Richey v. McLeod, 188 So. 228 (Fla. 1939); Murrell v. State, 595 So. 2d 
1049 (Fla. 4th DCA 1992). 


2.  Direct Contempt vs. Indirect Contempt 
 
Direct contempt is a  contemptuous act that is committed in the immediate 
presence of the court.  Indirect contempt is an act committed outside the 
presence of the court. 
Pugliese v. Pugliese, 347 So. 2d 422 (Fla. 1977). 
 
Any doubt whether contempt is direct or indirect should be resolved in favor 
of the contemnor. 
Fox v. State, 490 So. 2d 1288 (Fla. 5th DCA 1986). 


3.  Civil Contempt vs. Criminal Contempt 
 


Civil contempt is remedial whereas criminal contempt is punitive. 
Alves v. Barnett Mortg. Co., 688 So. 2d 459 (Fla. 4th DCA 1997). 
 
Criminal contempt involves conduct that is calculated to embarrass, hinder, or 
obstruct the administration of justice and is used to vindicate the authority of the 
court and to punish the offending participant. 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); Johnson v. State, 584 So. 2d 95 
(Fla. 1st DCA 1991).  
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Civil contempt is used to coerce an offending party into complying with a court 
order rather than to punish the offending party for a failure to comply with a 
court order. 
Johnson v. Bednar, 573 So. 2d 822 (Fla. 1991); The Florida Bar v. Taylor, 648 So. 
2d 709 (Fla. 1995). 
 
Contempt is classified as civil or criminal. Civil and criminal contempt are 
available in both civil and criminal cases. 
Grant v .  State, 464 So. 2d  650  (Fla. 4th DCA 1985); See Fla. R. Civ. P.   
1.380,   1.410,   1.510,   Form   1.982; See also Fla. R. Crim. P. 3.830, 3.840. 
Determination of whether contempt proceedings are civil or criminal goes to 
the nature of the alleged contemptuous acts and is not dependent on the 
nature of the cause from which the contempt citation arose. 
Deter v. Deter, 353 So. 2d 614 (Fla. 4th DCA 1977); See also Shook v. Alter, 729 
So. 2d 527 (Fla. 4th DCA 1999); Tschapek v. Frailing, 699 So. 2d 851 (Fla. 4th  
DCA 1997). 
 
The same conduct may result in both civil and criminal contempt charges. 
Hope v. State, 449 So. 2d 1315 (Fla. 2d DCA 1984). 
 
Where the fine imposed is not related to any damages suffered by the aggrieved 
party, but rather is intended as punishment, the contempt is criminal. 
Potential criminal contemnors are entitled to the same constitutional due 
process protections afforded criminal defendants in more typical criminal 
proceedings. Because due process rights for criminal contempt were not 
followed, that remedy will not be available on remand. 
Shook v. Alter, 729 So. 2d 527 (Fla. 4th DCA 1999). 


4. Direct Criminal Contempt  


a. Fla. R. Crim. P., Rule 3.830 
 
A criminal contempt may be punished summarily if the court saw or heard the 
conduct constituting the contempt committed in the actual presence of the court. 
The judgment of guilt of contempt shall include a recital of those facts on which 
the adjudication of guilt is based. Prior to the adjudication of guilt, the judge shall 
inform the defendant of the accusation against the defendant and inquire as to 
whether the defendant has any cause to show why he or she should not be 
adjudged guilty of contempt by the court and sentenced therefore. The defendant 
shall be given the opportunity to present evidence of excusing or mitigating 
circumstances. The judgment shall be signed by the judge and entered of record. 
Sentence shall be pronounced in open Court.   
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  b. Six Elements: “S.C.O.P.E.S in Writing” 
 


1. Summary punishment. 
 


2. Conduct occurs in presence of court. 
 


3. Prior to adjudication, defendant must be informed of the accusation and given 
opportunity to show cause why he or she should not be found guilty of 
contempt. 


 
4. If court finds in contempt, must give defendant opportunity to present 


evidence of excusing or mitigating circumstances prior to sentencing. 
 


5. Judgment shall be signed, entered of record and pronounced in open court. 
 


6. Written judgment of guilt must include recital of facts. 


  c. Burden of Proof 
 
Direct criminal contempt must be proved beyond a reasonable doubt. 
Braisted v. State, 614 So. 2d 639 (Fla. 4th DCA 1993); Hicks ex rel. Feiock v. 
Feiock, 485 U.S. 624 (1988). 


  d. Due Process Requirements 
 
“Scrupulous compliance with Rule 3.830 is required because its provisions 
constitute the essence of due process.” 
Peters v. State, 626 So. 2d 1048, 1049 (Fla. 4th DCA 1993); Schenck v.  State, 
645 So. 2d 71, 73 (Fla. 4th DCA 1994). 
 
“The purpose of these requirements is to assure that the liberty interests of 
even the most refractory are protected.” 
Cook v. State, 636 So. 2d 895 (Fla. 2d DCA 1994). 
 
Due process requires that prior to an adjudication of guilt for direct criminal 
contempt, the trial court must provide the contemnor an opportunity to be 
heard. 
Toby v. State, 917 So. 2d 309 (Fla. 1st DCA 2005); Tejada v. State, 729 So. 2d 
965 (Fla. 3d DCA 1999). 
 
The court must afford contemnor an opportunity to show cause why he 
should not be held in contempt and to present evidence of excusing or 
mitigating circumstances. 
Bonet v. State, 937 So. 2d 209 (Fla. 3d DCA 2006); Telfair v. State of Florida, 
903 So. 2d 257 (Fla. 1st DCA 2005); McCrimager v. State, 919 So. 2d 673 
(Fla. 1st DCA 2006); Bauder v. Florida, 923 So. 2d 1223 (Fla. 3d DCA 2006). 
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Trial court should avoid comments or conduct indicating a bias or predisposition 
to hold the alleged contemnor in contempt. Taking attorney into custody prior 
to commencement of contempt hearing was an act displaying a predisposition 
of the court prior to offering opportunity to show cause. 
McNamee v. State of Florida, 915 So. 2d 276 (Fla. 4th DCA 2005). 
Violation of due process to hold a contemnor in contempt for committing 
perjury based upon testimony that conflicted with a prior written statement 
without giving full opportunity to explain the seeming contradiction. 
Hutcheson v. State, 903 So. 2d 1060 (Fla. 5th DCA 2005). 
 
The trial court must not rely on the unsworn testimony of a witness and must 
allow cross-examination of that witness. 
Lewis v. State, 653 So. 2d 1107, 1108 (Fla. 3d DCA 1995). 
 
The defendant must be provided an opportunity to present evidence of 
excusing or mitigating circumstances as required by Fla. R. Crim. P., Rule 3.830. 
Hibbert v. State, 929 So. 2d 622 (Fla. 3d DCA 2006); Honig v. Cigna Ins. Co., 
687 So. 2d 922 (Fla. 2d DCA 1997). 
 
A defendant cannot be held in direct criminal contempt for coming to court 
intoxicated if he is not afforded the opportunity to present excusing or mitigating 
circumstances. Garrett v. Florida, 876 So. 2d 24 (Fla. 1st DCA 2004). 
 
The defendant must be given an opportunity to explain why there should not be 
an adjudication of guilt before punishment is imposed. Martin v. State, 711 So. 
2d 1173 (Fla. 4th DCA 1998).  
 
Direct criminal contempt reversed where court’s finding of improper relocation 
with the child was outside the court’s presence. Further, due process 
procedures were not complied with prior to judgment. 
Higgins v. Higgins, 945 So. 2d 593 (Fla. 2d DCA 2006).  


  e. Right to Counsel 
 
Because Fla. R. Crim. P., Rule 3.830 provides that the court may summarily 
punish direct contempt, appointed counsel was not required. 
Williams v. State, 698 So. 2d 1350 (Fla. 1st DCA 1997). 
 
Florida rules of criminal procedure apply in direct and indirect criminal contempt 
proceedings.  If offense is punishable by incarceration, indigent contemnor 
entitled to counsel. 
Woods v. State, 987 So. 2d 669 (Fla. 2d DCA 2007). 
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  f. Presence of the Court 
 
All of the essential elements of misconduct must take place under the eye of the 
court and be actually observed by the court. Direct contempt is not permitted 
where the alleged conduct took place at an earlier time and before a different 
trial judge. 
E.T. v. State, 587 So. 2d 615, 616 (Fla. 1st DCA 1991); Roundtree v. State, 
651 So. 2d 1286 (Fla. 3d DCA 1995). 
 
Failure to return to court without ordered documents, which occurred in the 
court’s presence, could have constituted direct criminal contempt which could 
have been punished summarily. 
Young v. Wood-Cohan, 727 So. 2d 322 (Fla. 4th DCA 1997). 
 
Telling judge to “bite yourself” in the elevator of the courthouse, even after 
identifying self as a judge, is not direct contempt. An insult must be 
committed in the presence of the court or of a judge when acting as such, so as 
to interrupt or hinder judicial proceedings. 
Kress v. State, 790 So. 2d 1207 (Fla. 2d DCA 2001). 
 
Use of foul language in hallway outside courtroom did not constitute direct 
criminal contempt because it occurred outside the actual presence of the judge 
and there is no evidence that words were directed at the court or intended to 
interrupt or hinder judicial proceedings. 
Bryant v. State, 851 So. 2d 823 (Fla. 2d DCA 2003). 
 
On the way into the courtroom for his delinquency hearing, the juvenile kicked 
courtroom door. When the bailiff, who was following him, told him not to do 
that, the juvenile told the bailiff “go f- - k yourself.” Juvenile was properly 
held in contempt since judge heard the remark and even though directed at 
bailiff, it was calculated to lessen the court’s authority or dignity. 
R.C. v. State, 648 So. 2d 1258 (Fla. 3d DCA 1995), rev. denied 659 So. 2d 1088. 
 
Improper to find defendant in contempt for showing up in court with marijuana 
in system because “if somebody comes into my courtroom with marijuana in 
his system he’s in contempt of court.” Defendant admitted he smoked 
marijuana in the past week and no evidence he was under the influence in 
court or had violated a court order. 
M.W. v. Lofthiem, 855 So. 2d 683 (Fla. 2d DCA 2003). 
 
Defendant who passed out in the courtroom because he “had a little coke” 
that morning obstructed administration of justice and could be properly held 
in direct criminal contempt. 
Miller v. State, 672 So. 2d 95 (Fla. 3d DCA 1996), rev. denied 678 So. 2d 339. 
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Judge could not hold “entire state attorney’s office” in contempt for the 
actions of three assistant state attorneys who misrepresented to the court the 
readiness of state to proceed to trial in a case. Actions by others in the office 
would have occurred outside the presence of the court. 
 In Re Broward County State Attorney’s Office , 577 So. 2d 967 (Fla. 4th   
DCA 1991). 


  g. Perjury 
 
The mere fact that the court believes one witness over another is insufficient to 
establish judicial knowledge that a witness’ testimony is false for the purpose 
of summarily adjudicating the witness in direct criminal contempt. To hold 
otherwise would create a chilling effect on a party’s exercise of his 
constitutional right to freedom of speech, access to the courts, and due process. 
Emanuel v. State, 601 So. 2d 1273 (Fla. 4th DCA 1992). 
 
Defendant may be held in direct criminal contempt for perjury where his 
testimony at hearing on motion to withdraw plea was “diametrically opposite” 
to his own testimony at time of the plea. 
Roberts v. State, 515 So. 2d 434 (Fla. 5th DCA 1987). 
 
Prospective juror may be held in direct criminal contempt for failing to 
disclose criminal history during jury selection. 
Forbes v. State, 933 So. 2d 706 (Fla. 4th DCA 2006). 


  h. Failure to Testify 
 
Failure to testify for the state in response to a subpoena constituted direct 
criminal contempt.  
Allen v. State, 739 So. 2d 166 (Fla. 3d DCA 1999). See also Haynes v. State, 944 
So. 2d 417 (Fla. 5th DCA 2006) (Failure to testify when given immunity 
constituted direct criminal contempt). 
 
Contempt was proper where subpoenaed witness refused to testify in trial on 
ground that his testimony could be used in federal charges against him. Post-
conviction motion is proper vehicle to assert that misadvice by former attorney, 
advising witness not to testify, constituted ineffective assistance of counsel.  
Hagan v. State, 898 So. 2d 977 (Fla. 5th DCA 2005). 


  i. Profanity or Disrespectful Conduct 
 
Calling judge “son of a b - - - h” during court constitutes direct criminal contempt. 
Saunders v. State, 319 So. 2d 118 (Fla. 1st DCA 1975). 
 
Use of profanity to judge justifies direct contempt; however, one continuous 
outburst may only be punished with one contempt. 
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Williams v. State, 599 So. 2d 255 (Fla. 1st DCA 1992); Ricci v. State, 549 So. 
2d 1186 (Fla. 2d DCA 1989). 
 
Attorney who pounded fist and yelled “yes” upon receiving favorable verdict 
could not be held in contempt where court had not given prior warnings or 
explicit directions not to display reaction to verdict. 
Berman v. State, 751 So. 2d 612 (Fla. 4th DCA 1999). 
 
A juror may be held in direct criminal contempt if there is competent evidence 
to suggest that he has purposefully hanged his answers to reflect bias and 
prejudice in order to manipulate jury selection. 
Gruss v. State, 869 So. 2d 770 (Fla. 4th DCA 2004). 
 
Evidence insufficient to support direct criminal contempt against lawyer. Direct 
criminal contempt proceeding should be used sparingly. 
Smith v. State, 954 So. 2d 1191 (Fla. 3d DCA 2007). 
 
Saying “shit” before the judge upon hearing court’s ruling does not warrant a 
finding of contempt. 
Woods v. State, 987 So. 2d 669 (Fla. 2d DCA 2007). 


j. Questioning by Attorneys in Violation of Court Order 
 
Attorney may be held in contempt for questioning witness in violation of 
court’s order, even if order was erroneous and subject to reversal on appeal. 
Vizzi v. State, 501 So. 2d 613 (Fla. 3d DCA 1986). 
 
Defendant can be in direct criminal contempt when he continued to make 
speaking objections during jury selection after being admonished by the judge 
for his actions. 
Michaels v. State, 773 So. 2d 1230 (Fla. 3d DCA 2000). 
 
Court found attorney to be in contempt when he asked defendant’s expert witness 
a question he was specifically told by the court not to ask. 
Botwinick v. State, 793 So. 2d 56 (Fla. 3d DCA 2001). 


k. Order of Contempt 
 
“Because the contemptuous conduct may well be in the form of statements or 
actions that are not part of a court proceeding and that are not recorded, Rule 
3.830 provides that the ‘judgment of guilt of contempt shall include a recital of 
those facts upon which the adjudication of guilt is based.’” 
Gidden v. State, 613 So. 2d 457 (Fla. 1993); Fetzer v. State, 723 So. 2d 907 (Fla. 
1st DCA 1999); Ward v. State, 908 So. 2d 1138 (Fla. 3d DCA 2005). 
 
“The requirement in Rule 3.830 that a written recital of the facts be made in the 
order of contempt cannot be dismissed as a mere technical matter, for it serves the 
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important function. . . of assuring compliance with the longstanding rule that the 
powers of contempt ‘be exercised with care and circumspection.”’ Attaching 
transcripts of portions of trials is insufficient to comply with Fla. R. Crim. P., Rule 
3.830 requirement that order contain written recital of facts. 
Johnson v. State, 584 So. 2d 95 (Fla. 1st DCA 1991).  
 
But, “the requirement that the order recite the facts constituting the contempt is 
satisfied when the trial judge orally states on the record the underlying facts 
constituting the contempt.” 
See Barnhill v. State, 438 So. 2d 175 (Fla. 1st DCA 1983); See also Gidden v. 
State, 593 So. 2d 294 (Fla. 5th DCA 1992); Neal v. State, 891 So. 2d 607 (Fla. 1st 
DCA 2005). 
 
Court’s order which cited defendant’s “unjudicious, unethical and intemperate 
conduct before the court” were conclusions and not a sufficient recital of the facts 
as required. 
Ray v. State, 352 So. 2d 110 (Fla. 1st DCA 1977). 
 
A written judgment of contempt must include a written statement of the facts upon 
which the adjudication is based. 
Cutwright v. State, 934 So. 2d 667 (Fla. 2d DCA 2006); Hagerman v. Hagerman, 
751 So. 2d 152 (Fla. 2d DCA 2000); McGlamory v. State, 723 So. 2d 388 (Fla. 2d 
DCA 2000); Cook v. State, 636 So. 2d 895 (Fla. 2d DCA 1994). 
  
Where administrative law judge expelled petitioner’s counsel from hearing to 
determine whether petitioner qualified for a bright futures scholarship because 
counsel’s behavior was so unruly, counsel’s expulsion was deemed necessary to 
preserve the proceedings’ decorum. (Counsel interrupted ALJ 16 times, witnesses 
4 times and argued with ALJ 6 times regarding his behavior). Under these 
circumstances, the appellate court found that the order of expulsion was not an 
exercise of direct criminal contempt because it was issued to preserve the court’s 
decorum during the proceeding, and was not intended to be punitive. 
Gopman v. Department of Education, 974 So. 2d 1208 (Fla. 1st DCA 2008). 


l. Erroneous Orders 
 
Defendant may be held in contempt for failing to comply with an erroneous 
order.  Robbie v. Robbie, 726 So. 2d 817 (Fla. 4th DCA 1999); Rubin v. State, 
490 So. 2d 1001 (Fla. 3d DCA 1986), rev. denied, 501 So. 2d 1283 (Fla. 
1986); Vizzi v. State, 501 So. 2d 613 (Fla. 3d DCA 1986). 
 
Only if an order of a court of general jurisdiction is entered in a matter concerning 
which the court has no jurisdiction may such an order be safely ignored; whether 
the order be totally erroneous or irregular or even unconstitutional, its violation 
may constitute a criminal contempt. 
Jamason v. State, 447 So. 2d 892 (Fla. 4th DCA 1983), approved, 455 So. 2d 380 
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(Fla. 1984). 


m. Fines and Sanctions 
 
A fine for direct criminal contempt shall not exceed $500.00. 
Fla. Stat. §775.02. 
 
“[A]n award of attorney’s fees for another party or a court’s wasted time in a 
criminal contempt proceeding is improper.” 
Fredericks v. Sturgis, 598 So. 2d 94 (Fla. 5th DCA 1992). 
 
If an attorney is held in contempt, a fine may be imposed; however, the trial 
court may not restrict the attorney from the practice of law by requiring the 
attorney to appear with co-counsel. 
Gifford v. Payne, 432 So. 2d 38 (Fla. 1983). 
 
Requiring attorney to write 1000 times “I will not disobey the direct order 
of a judge” after attorney was found in direct criminal contempt was 
improper sanction. If contrived to instill contriteness, it was unnecessary. If 
contrived for any other purpose, it was abuse of discretion. 
Ward v. State, 354 So. 2d 438 (Fla. 3d DCA 1978). 
 
Florida law does not contain a provision for a sentence “at hard labor” and it 
was error to include this language in a sentencing order. 
McCrimager v. State, 919 So. 2d 673 (Fla. 1st DCA 2006). 
 
Sanction of $1,500.00 against non-party expert for discovery violation under 
Fla. R. Civ. P. 1.380(b)(1) cannot be upheld where no finding of contempt.   
Price v. Hannahs, 954 So. 2d 97 (Fla. 2d DCA 2007). 
 


n. Incarceration 
 
The maximum sentence that can be imposed for contempt shall not exceed one 
year’s imprisonment.  
Fla. Stat., § 775.02. 
 
Criminal contempt is a crime in the ordinary sense. However, contempt, itself, 
is neither a felony nor a misdemeanor. 
Pompey v. Cochran, 685 So. 2d 1007 (Fla. 4th DCA 1997); A.L. v. State, 705 
So. 2d 1048 (Fla. 2d DCA 1998). 
 
Sentence of contempt is illegal if it was entered consecutively to a sentence 
that is yet to be imposed. 
Ward v. State, 908 So. 2d 1138 (Fla. 3d DCA 2005); Jarrett v. State, 665 So. 2d 
331 (Fla. 5th DCA 1995). 
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A sentence of six months or under may be properly imposed upon conviction 
without a trial by jury. 
McCrimager v. State, 919 So. 2d 673 (Fla. 1st DCA 2006); Martinez v. State, 
339 So. 2d 1133 (Fla. 2d DCA 1976). 
 
However, “[a] jury trial is required by the United States Constitution when the 
sentence imposed is in excess of six months.” If a judge contemplates the 
imposition of a sentence of six months imprisonment or greater, even for a direct 
contempt, a jury must be impaneled to try the facts. 
Thomas A. Edison College, Inc. v. State Board, 411 So. 2d 257 (Fla. 4th   
DCA 1982), citing Bloom v. Illinois, 391 U.S. 194 (1968); Aaron v. State, 345 
So. 2d 641 (Fla. 1977). 
 
Sentence of six months in jail with special condition of “no phone, family or 
contact visits, no exercise, television, library or commissary” was error. Trial 
court   lacks   authority to   regulate   treatment   of inmates, including inmates at 
county jail. 
Cuesta v. State, 929 So. 2d 648 (Fla. 3d DCA 2006). 


o. Double Jeopardy  
 
Double jeopardy cases have barred renewed criminal contempt proceedings.  
Diaz de la Portilla v. State, 142 So. 3d 928, 936 (Fla. 1st DCA 2014), citing 
United States v. Dixon, 509 U.S. 688, 113 S.Ct. 2849, 125 L.Ed.2d 556 (1993). 
 


5. Direct Civil Contempt 


Due Process Requirements 
 
No basis for civil contempt finding where petitioner was not a party to the 
proceedings below, had not been subpoenaed to testify, had voluntarily 
appeared at the hearing, and was not violating any previous court order. 
Daniel v. Garrison, 894 So. 2d 308 (Fla. 3d DCA 2005). 
 
Merely asking a defendant facing a charge of direct civil contempt if he wishes to 
explain his behavior does not meet the procedural requirement that he be given an 
opportunity to present evidence. 
Searcy v. State, 971 So. 2d 1008 (Fla. 3d DCA 2008). 


6. Indirect Criminal Contempt  


  a. Fla. R. Crim. P., Rule 3.840 
 
A criminal contempt, except as provided in Rule 3.830 concerning direct 
contempts, shall be prosecuted in the following manner: 
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(a) Order to Show Cause. The judge, on the judge's own motion or on affidavit 
of any person having knowledge of the facts, may issue and sign an order directed 
to the defendant, stating the essential facts constituting the criminal contempt 
charged and requiring the defendant to appear before the court to show cause why 
the defendant should not be held in contempt of court. The order shall specify the 
time and place of the hearing, with a reasonable time allowed for preparation of 
the defense after service of the order on the defendant. 
 
(b) Motions; Answer. The defendant, personally or by counsel, may move to 
dismiss the order to show cause, move for a statement of particulars, or answer the 
order by way of explanation or defense. All motions and the answer shall be in 
writing unless specified otherwise by the judge. A defendant's omission to file 
motions or answer shall not be deemed as an admission of guilt of the contempt 
charged. 
 
(c) Order of Arrest; Bail. The judge may issue an order of arrest of the defendant 
if the judge has reason to believe the defendant will not appear in response to the 
order to show cause. The defendant shall be admitted to bail in the manner 
provided by law in criminal cases. 
 
(d) Arraignment; Hearing. The defendant may be arraigned at the time of the 
hearing, or prior thereto at the defendant's request. A hearing to determine the 
guilt or innocence of the defendant shall follow a plea of not guilty. The judge 
may conduct a hearing without assistance of counsel or may be assisted by the 
prosecuting attorney or by an attorney appointed for that purpose. The defendant 
is entitled to be represented by counsel, have compulsory process for the 
attendance of witnesses, and testify in his or her own defense. All issues of law 
and fact shall be heard and determined by the judge. 
 
(e) Disqualification of Judge. If the contempt charged involves disrespect to or 
criticism of a judge, the judge shall disqualify himself or herself from presiding at 
the hearing. Another judge shall be designated by the chief justice of the supreme 
court. 
 
(f) Verdict; Judgment. At the conclusion of the hearing the judge shall sign and 
enter of record a judgment of guilty or not guilty. There should be included in a 
judgment of guilty a recital of the facts constituting the contempt of which the 
defendant has been found and adjudicated guilty. 
 
(g) Sentence; Indirect Contempt. Prior to the pronouncement of sentence, the 
judge shall inform the defendant of the accusation and judgment against the 
defendant and inquire as to whether the defendant has any cause to show why 
sentence should not be pronounced. The defendant shall be afforded the 
opportunity to present evidence of mitigating circumstances. The sentence shall be 
pronounced in open court and in the presence of the defendant. 
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  b. Definition 
 
Indirect criminal contempt is contemptuous conduct that has occurred outside 
the presence of the judge. 
Gidden v. State, 613 So. 2d 457 (Fla. 1993); Pugliese v. Pugliese, 347 So. 2d 422 
(Fla. 1977). 
 
Since the conduct occurs outside the presence of the court, summary 
disposition is not available in regard to indirect criminal contempt proceedings. 
Fredericks v. Sturgis, 598 So. 2d 94 (Fla. 5th DCA 1992). 


  c. Support Obligations 
 
Criminal contempt proceedings are appropriate where the party in default has 
continually and willfully neglected court ordered support obligations or has 
affirmatively divested himself of assets and property. 
Lascaibar v. Lascaibar, 715 So. 2d 1042 (Fla. 3d DCA 1998). 
 


  d. Order to Show Cause 
 
Indirect criminal contempt proceedings must be based upon a sworn motion. 
Cone v. Gillson, 861 So. 2d 1210 (Fla. 2d DCA 2003). 
 
Contempt conviction reversed where affidavit was signed by police officer 
without personal knowledge of events. Failure to abide by Fla. R. Crim. P., 
Rule 3.840 was fundamental error. 
Smarek v. State, 946 So. 2d 1235 (Fla. 2d DCA 2007). 
 
An order to show cause is the charging document in a criminal contempt 
proceeding just as an information is the charging document in a criminal case. 
Martin v. Pinellas County, 483 So. 2d 445 (Fla. 2d DCA 1986). 
 
The order to show cause for indirect criminal contempt can be initiated by the 
judge sua sponte or on the affidavit of any person having knowledge of the 
facts. 
Fla. R. Crim. P., Rule 3.840; Paris v. Paris, 427 So. 2d 1080 (Fla. 1st DCA 1983). 
 
An order to show cause must state essential facts constituting the criminal 
contempt charged and require that the defendant appear before the court to 
show cause why he should not be held in contempt of court. 
Hill v. State, 643 So. 2d 1178 (Fla. 2d DCA 1994). 
 
The order shall specify the time and place of the hearing and allow sufficient 
time for preparation of the defense after service of the order on the 
defendant. 
Hill v. State, 643 So. 2d 1178 (Fla. 2d DCA 1994). 
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The trial court’s failure to issue an order to show cause apprising the defendant 
of the charges against him or non-compliance with the provisions of Fla. R. 
Crim. P., Rule 3.840 constitutes fundamental error. 
Ibrahim v. Jenne, 730 So. 2d 408 (Fla. 4th DCA 1999); Baker v. Green, 732 So. 
2d 6 (Fla. 4th DCA 1999). 
 
Show cause order based on facts outside the court’s presence must be based 
on an affidavit or sworn testimony   with   one   who   has   personal   
knowledge. 
Mendana v. Mendana, 911 So. 2d 130 (Fla. 3d DCA 2005); DeCastro v. 
DeCastro, 957 So. 2d 1258 (Fla. 3d DCA 2007). 
 
An order to show cause must contain specific allegations for which defendant 
must answer. 
Keeton v. Bryant, 877 So. 2d 922 (Fla. 5th DCA 2004). 
 
An order to show cause for indirect criminal contempt which is not based on 
sworn affidavit and which does not contain essential facts constituting the 
charged criminal contempt is legally insufficient. Court’s failure to comply 
with Rule 3.840 is fundamental error and no objection is required. 
Mix v. State, 827 So. 2d 397 (Fla. 2d DCA 2002); Cone v. Gillson, 861 So. 2d 
1210 (Fla. 2d DCA 2003). 
 
Notice is provided by an order to show cause. The language of the order must 
be sufficiently clear and precise to inform the party of its command and 
direction including advising the defendant of the possibility of criminal penalties. 
Hagerman v. Hagerman, 751 So. 2d 152 (Fla. 2d DCA 2000); Zelman v. State, 
666 So. 2d 188 (Fla. 2d DCA 1995); Amerivend Corp. v. West Dade Ltd., 627 
So. 2d 1258 (Fla. 3d DCA 1993); J.M.P.U. v. State, 858 So. 2d 389 (Fla. 3d 
DCA 2003). 


  e. Due Process Requirements and Right to Counsel 
 
Fla. R. Crim. P., Rule 3.840(a) mandates that a reasonable time be allowed for 
preparation of the defense after service of the order on the defendant. 
Russ v. State, 622 So. 2d 501 (Fla. 5th DCA 1993), review denied, 634 So. 2d 
626 (Fla. 1994). 
 
Due process requires a time period of more than two days after service of the 
order to show cause. 
Goral v. State, 553 So. 2d 1282 (Fla. 3d DCA 1989); Fox v. State, 490 So. 2d 
1288 (Fla. 5th DCA 1986). 
 
Proceedings for indirect criminal contempt are effectively criminal in nature; 
therefore, an accused contemnor is entitled to the same basic constitutional due 
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process protections as those afforded criminal defendants in more typical 
criminal proceedings. 
Andrews v. Walton, 428 So. 2d 663 citing Aaron v. State, 284 So. 2d 673 (Fla. 
1973).   See also DeMauro v. State, 632 So. 2d 727, 729 (Fla. 3d DCA 1994) 
citing Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); Van Hare v. Van Hare, 870 
So. 2d 125 (Fla. 4th DCA 2003). 
 
Due process of law requires that the party accused be advised of the charge and 
be afforded an opportunity to defend himself, including the opportunity to be 
represented by counsel and to testify and present relevant evidence of 
witnesses, going not only to the facts of the charge itself, but to matters of 
excuse therefrom, and of extenuation and mitigation. 
Dykes v. Dykes, 104 So. 2d 598 (Fla. 3d DCA 1958). 
 
Evidence was insufficient to establish that defendant was person who sent text 
messages to victim in violation of injunction. Thus, contempt conviction 
reversed. 
Walker v. State, 946 So. 2d 130 (Fla. 5th DCA 2007). 
 
Trial court violated defendant’s rights by not allowing him to make closing 
argument in indirect contempt proceeding. Defendant entitled to same 
constitutional due process protections of any other criminal defendant. 
Feltner v. Columbia Pictures Television, Inc., 789 So. 2d 453 (Fla. 4th DCA 
2001). 
 
Procedure whereby court determined defense would be heard first since court 
already had sworn affidavit upon which it issued order to show cause 
constitutes denial of due process and shifts burden of proof to defendant. 
McAtee v. State of Florida, 899 So. 2d 1245 (Fla. 4th DCA 2005). 
 
Two and one-half days between issuance of order to show cause and final hearing 
was not a reasonable time for preparation of a defense.  Trial court violated 
husband’s Fifth Amendment right against self-incrimination by drawing a 
negative inference from his failure to testify.     
Korn v. Korn, 180 So. 3d 1122 (Fla. 4th DCA 2015).   
 
Order of contempt prohibiting contact between mother and child until mother 
complies with court orders reversed when other was not on notice, contempt could 
result in change of custody, and no finding this was in child’s best interest. 
Najeeullah v. Peraza, 159 So. 3d 278 (Fla. 2d DCA 2015). 
 
An indirect criminal contempt proceeding must fully comply with F la. R. 
Crim. P., Rule 3.840, and the defendant may be entitled to court-appointed 
counsel. 
Fla. R. Crim. P., Rule 3.111(b)(1); Zelman v. State, 666 So. 2d 188 (Fla. 2d 
DCA 1995); Gidden v. State, 613 So. 2d 457 (Fla. 1993); Hemesath v. State, 732 
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So. 2d 496 (Fla. 1st DCA 1999); Gregory v. Rice, 727 So. 2d 251 (Fla. 1999); 
Gordon v. State, 960 So. 2d 31 (Fla. 4th DCA 2007). 
 
It is reversible error to permit defendant’s attorney to withdraw and continue 
the contempt proceeding without appointing new counsel. 
Sylvester v. State, 923 So. 2d 1289 (Fla. 5th DCA 2006). 
 
Error to hold defendant in indirect criminal contempt where defendant never 
advised of right to counsel and never waived right to counsel. 
Ingram v. State, 933 So. 2d 734 (Fla. 2d DCA 2006). 
 
Counsel does not have to be provided if judge, prior to trial, files statement in 
writing that the defendant will not be imprisoned in the event of conviction. 
See Fla. Stat. §27.512 (order of no imprisonment). 


  f. Burden of Proof 
 
In indirect criminal contempt proceeding, movant must prove, beyond a 
reasonable doubt, that defendant willfully violated court order. 
Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998). 
 
Where judge placed burden of going forward on defendant during indirect 
criminal contempt proceeding and did not require proof beyond reasonable 
doubt, defendant’s due process rights were violated. 
Tide v. State, 804 So. 2d 412 (Fla. 4th DCA 2001). 
 
However, where the contemnor claims an inability to comply with a court order as 
a defense for contempt, the alleged contemnor has the burden of proving, by a 
preponderance of the evidence, why he or she was unable to obey the court order.   
Florida Dept. of Health and Rehab. Services v. State, 616 So. 2d 66 (Fla. 1st DCA 
1993). 


  g. Intent  
 
Intent is an essential element of indirect criminal contempt. 
Power Line Components, Inc. v. Mil-Spec Components, Inc., 720 So. 2d 546 (Fla. 
4th DCA 1998). 
 
Defendant could not be found in contempt of court for late appearance caused 
by breakdown of his automobile. Werner v. State, 740 So. 2d 591 (Fla. 5th DCA 
1999). 
 
The intent to commit contempt may be inferred from the actions of the 
contemnor. Intent necessary for indirect criminal contempt could be inferred 
from assistant state attorney’s act of engaging in altercation with public 
defender in courthouse hallway in presence of several people, including juror. 
Milian v. State, 764 So. 2d 860 (Fla. 4th DCA 2000). 
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Where a finding of intent is supported by the facts, the court may conclude that 
the offensive behavior was “willful” and “calculated to hinder the orderly 
functions of the court.” 
Mann v. State, 476 So. 2d 1369 (Fla. 2d DCA 1985). 
 
The fact that the contemnor later states that he or she had no intent to be 
contemptuous when violating the court’s order does not change the result. 
Vizzi v. State, 501 So. 2d 613 (Fla. 3d DCA 1986). 
 
Judge’s underlying order that sheriff was to “permanently assign 3 competent 
bailiffs to his courtroom” could not be basis for holding chief court deputy in 
contempt where, due to insufficient personnel the chief had to borrow detention 
deputies to help out in the courtroom. There was insufficient evidence of intent 
to violate the court order. 
Dougherty v. State, 550 So. 2d 542 (Fla. 4th DCA 1989). 
 
Indirect criminal contempt conviction reversed where there was no evidence 
that prisoner’s signing of judge’s name to an order was done with the intent 
to embarrass, hinder or obstruct the court in administration of justice or was 
calculated to lessen court’s authority or dignity. 
McCoy v. State, 930 So. 2d 811 (Fla. 4th DCA 2006). 


  h. Acts Outside the Presence of Court 
 
An out-of-court statement is contemptuous if it constitutes a “clear and 
present danger to the orderly administration of justice.” The substantive evil 
must be extremely serious and the degree of imminence extremely high before 
mere utterances can be punished. Whether the speech constitutes a clear and 
present danger is measured not by the content of the remark, rather it is 
measured by the impact on judicial action. 
Wasserman v. State, 671 So. 2d 846 (Fla. 2d DCA 1996). 
 
In hallway outside court, after losing civil case, defendant called counsel for 
plaintiff a “f-cking c - - t” and threatened her by saying he would “see her 
later.” Name calling was not indirect criminal contempt, but threat or 
intimidation of attorney who is officer of the court justifies finding of contempt. 
Hoeffer v. State, 696 So. 2d 1265 (Fla. 4th DCA 1997). 
 
Failure to appear at a mediation hearing constituted indirect rather than direct 
contempt. The act of contempt did not occur in the judge’s presence. 
Fredericks v. Sturgis, 598 So. 2d 94 (Fla. 5th DCA 1992); Thompson v. State, 
618 So. 2d 781 (Fla. 5th DCA 1993).  
 
A party who is ordered by a trial court to appear at a scheduled hearing, but fails 
to do so, must be found in indirect criminal contempt, rather than in direct 
criminal contempt.   
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State v. Diaz de la Portilla, 177 So. 3d 965 (Fla. 2015). 


h. Order of Arrest of Defendant 
 


If a judge has good reason to believe that the defendant will not attend the 
hearing, the proper procedure to obtain the contemnor’s presence is to issue a 
warrant for the contemnor’s arrest or a writ of bodily attachment. 
Fla. R. Crim. P., Rule 3.840(c). 


i. Order of Contempt 
 
Written findings of fact not required for indirect criminal contempt where 
sufficient oral findings are made on the record. 
Gidden v. State, 613 So. 2d 457 (Fla. 1993). 
 
Requirement that the order recite the facts constituting the contempt is satisfied 
when the trial judge orally states on the record the underlying facts 
constituting the contempt. 
Neal v. State, 891 So. 2d 607 (Fla. 1st DCA 2005). 
 
Order which finds a factual basis for indirect criminal contempt but does not 
grant or deny the motion for contempt is a non-final order which is not subject 
to appeal. 
Sutton v. Amerson, 922 So. 2d 391 (Fla. 1st DCA 2006). 
 
Error to enter a hybrid contempt order which had some characteristics of 
criminal contempt and some characteristics of civil contempt. 
Montello v. Montello, 937 So. 2d 1154 (Fla. 3d DCA 2006). 


j. Purge Provisions 
 
A purge provision is not required in a proceeding for indirect criminal 
contempt. 
Contella v. Contella, 589 So. 2d 325 (Fla. 5th DCA 1991). 
 
Hybrid order, holding wife in contempt for violating temporary visitation order, 
that had characteristics of indirect criminal contempt and civil contempt, as it 
included a purge provision, could not be sustained.  
Montello v. Montello, 937 So. 2d 1154 (Fla. 3d DCA 2006). 


k. Fines and Sanctions 
 
Where a contemnor has no opportunity to reduce or avoid the amount of a 
fine through compliance, fine is punitive and, therefore, contempt is criminal in 
nature. 
Kimball v. Yaratch, 787 So. 2d 97 (Fla. 2d DCA 2001). 
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Case reversed where lawyer fined $100.00 per word for every word said to 
media in violation of court’s gag order. Fine in criminal contempt cannot 
exceed $500.00. 
Kramer v. State, 800 So. 2d 319 (Fla. 2d DCA 2001). 


l. Incarceration 
 
Fla. Stat. §38.22 authorizes courts to punish for contempt, but states no 
maximum punishment. Fla. Stat. §775.02 provides that when no maximum 
punishment is provided by statute for criminal conduct, punishment shall not 
exceed imprisonment for one year and $500.00 fine. Criminal contempt 
convictions are subject to the provisions of Fla. Stat. §775.02. 
 
“The denial of a request for a jury trial in a contempt proceeding limits the 
maximum term of imprisonment to six months on a finding of guilt.” 
Wells v. State, 654 So. 2d 146, 147 (Fla. 3d DCA 1995). 
 
A defendant may only be denied a jury trial for contempt as long as the 
punishment is limited to six months or less of incarceration upon conviction. 
Lussy v. Fenniman, 763 So. 2d 1110 (Fla. 4th DCA 1999). 
 
No   error   in   denying   jury   trial   provided   maximum incarceration is six 
months. 
Gordon v. State, 960 So. 2d 31 (Fla. 4th DCA 2007). 


m. Erroneous Orders 
 
Defendant may be held in contempt for failing to comply with an erroneous 
order. 
Gooden v. State, 931 So. 2d 146 (Fla. 1st DCA 2006); Robbie v. Robbie, 726 
So. 2d 817 (Fla. 4th DCA 1999); Rubin v. State, 490 So. 2d 1001 (Fla. 3d DCA 
1986), rev. denied, 501 So. 2d 1283 (Fla. 1986); Vizzi v. State, 501 So. 2d 613 
(Fla. 3d DCA 1986). 
 
Only if an order is entered in a matter over which the court has no jurisdiction 
may such an order be safely ignored. 
Jamason v. State, 447 So. 2d 892 (Fla. 4th DCA 1983), aff’d, 455 So. 2d 380 
(Fla. 1984), cert. denied, Jamason v. Florida, 469 U.S. 1100 (1985). 
 
Where defendant was adjudicated only of first degree misdemeanor, court did 
not have jurisdiction more than 19 months later to sanction defendant for 
failing to perform community service hours. 
Rivera v. State, 939 So. 2d 116 (Fla. 3d DCA 2006). 
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Court found defendant in indirect criminal contempt but sentenced him to jail 
with a purge provision. After realizing the purge provision actually made the 
contempt order one of indirect civil contempt, court entered an amended 
judgment deleting the purge provision and sentencing defendant to jail. Since 
changing the complete nature of the judgment falls outside a scrivener’s error 
or clerical mistake, the contempt conviction was reversed. 
Luzenberg v. Forand, 929 So. 2d 546 (Fla. 2d DCA 2006). 


n. Vagueness or Ambiguity of Court Order 
 
“[A] party should not be held to be in contempt for violation of an order, or 
provision of a judgment, which is not clear and definite, so as to make the 
party aware of its command and direction.” 
Zelman v. State, 666 So. 2d 188 (Fla. 2d DCA 1995), citing Kranis v. Kranis, 313 
So. 2d 135 (Fla. 3d DCA 1975).  See also Marcus v. Marcus, 902 So. 2d 259 (Fla. 
4th DCA 2005). 
 
Trial court’s admonishment to attorney not to be “dramatic” was not 
sufficiently specific to apprise the attorney of the behavior to be enjoined. 
Braisted v. State, 614 So. 2d 639 (Fla. 4th DCA 1993). 
 
An order to return “jewelry” was too vague. 
Lubin v. Schumer, 593 So. 2d 599 (Fla. 3d DCA 1992). 
 
“[A] party cannot be held in contempt for violating an order that does not 
sufficiently apprise him of what he is required to do.” 
Rouse v. Rouse, 595 So. 2d 1013 (Fla. 2d DCA 1992). 
 
“On the other hand, if a court order is too general and appears too burdensome 
and uncertain in its scope the aggrieved parties should petition the court for 
modification, clarification or construction of the order, and if they fail to do 
so they act at their own peril.” 
Zelman v. State, 666 So. 2d 188 (Fla. 2d DCA 1995), citing Kranis v. Kranis, 313 
So. 2d 135 (Fla. 3d DCA 1975). 


o. Disqualification of Judge 
 
The judge must disqualify him or herself if the contempt charged involved 
disrespect to or criticism of that judge. 
Bumgarner v. State, 245 So. 2d 635 (Fla. 4th DCA 1971). 
 
Judge not required to disqualify him or herself where attorney charged with 
indirect criminal contempt for failure to appear for trial; record did not 
indicate that obstruction of court in administration of justice constituted personal 
disrespect for the judge. 
Lowe v. State, 468 So. 2d 258 (Fla. 2d DCA 1985). 
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Judge need not recuse himself simply because the contempt was committed 
against him or a court of which he is a member. Further, a judge generally is 
not disqualified merely because he initiated the contempt proceedings. 
Bryant v. State, 363 So. 2d 1141 (Fla. 1st DCA 1978). 


p. Double Jeopardy 
 
Double jeopardy clause’s bar on successive prosecution applies to prevent a 
second attempt at securing a criminal contempt conviction where the original 
conviction was based on insufficient evidence. 
Diaz de la Portilla v. State, 142 So. 3d 928, 935 (Fla. 1st DCA 2014), review 
granted, 160 So. 3d 898 (Fla. 2014), and approved, 177 So. 3d 965 (Fla. 2015). 
 
However, a defendant held in contempt for violating a domestic violence 
injunction may be prosecuted later for a substantive offense stemming from 
the same conduct. 
Williams v. State, 658 So. 2d 665 (Fla. 4th DCA 1995), aff’d, 673 So. 2d 486 
(Fla. 1996). 
 
The double jeopardy clause applies to indirect criminal contempt prosecutions. 
The sole test to be applied to determine if a subsequent prosecution will be 
barred by double jeopardy is the Blockburger “same elements” test, which 
provides if each offense requires proof of an element that the other does not, 
the offenses are separate and double jeopardy does not apply. 
State v. Miranda, 644 So. 2d 342, 344 (Fla. 2d DCA 1994). 
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q. SAMPLE FORM: Motion for Order to Show Cause 


 
IN THE CIRCUIT COURT OF THE    
JUDICIAL CIRCUIT IN AND FOR 
  COUNTY, FLORIDA 


 


IN RE: 
 


Petitioner, MOTION FOR ORDER TO SHOW CAUSE 


 


v. 
Respondent. 


 


  / 
 


Petitioner, , shows to the Court: 
 


1. On the day of _ , 20     , this Honorable Court entered 
its Order requiring the Respondent to perform/not perform the following acts: 


 
 


 
 


 
 


A copy of that Order is attached as Exhibit "A". 
 


2. Said Order has been in full force and effect since its entry and a copy thereof 
was served upon the Respondent on       day of , 20 , who at all times 
has had knowledge of its terms. 


 


3. Respondent has failed and refused to comply with and has disobeyed and 
disregarded the provisions of the said Order by the following acts of conduct: 
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This  conduct  as  more  particularly  described  and  attested  to  by  the  sworn  Affidavit(s)  of 
  which are attached as Exhibit “B”. 
 


4. By reason of Respondent's failure to comply with the aforesaid provisions of 
this Court's Order, Respondent has committed an indirect criminal contempt of the authority 
of this court. 


WHEREFORE the Petitioner moves this Court for an Order requiring Respondent 
to appear and show cause why he/she should not be judged in Indirect Criminal Contempt 
of this Court and for an Order adjudging Respondent to be in Indirect Criminal Contempt of 
Court for violation of the terms of said Order and for such punishment as this Court may 
deem to be just and proper. 


 


      Petitioner 
AFFIDAVIT 


STATE OF FLORIDA ) 
)SS 


COUNTY OF DADE ) 
 


BEFORE ME, the undersigned authority, personally appeared
 Petitioner, 


  , who after being duly sworn on oath deposes and says: 
1. That Affiant is the Petitioner in County Circuit Court, Case No. 


  CA ( ). 
2. That Respondent has willfully failed and refused to comply with this Court's 


Order  [Injunction]  and  has  willfully refused  and  failed  to  comply with  said  Order  by 
the following acts of conduct: 


 
 


 


 
 


Affiant/Petitioner 
 


SWORN TO and subscribed before me by the Affiant [ ] personally known to me or [  ] 
who showed _________________________ , to corroborate the Affiant’s identity this ____ day 
of ________,  20__. 
 
        ________________________ 
        Notary Public, State of Florida 
        My Commission Expires: 
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r. SAMPLE FORM: Form Order to Show Cause  
 
IN  THE  CIRCUIT  COURT  OF  THE     JUDICIAL   CIRCUIT   IN   AND   FOR     COUNTY, FLORIDA 


 
DIVISIO


N  
 


CASE 
NO. 


Petitioner/Plaintiff, 
 


v. 


 
ORDER TO SHOW CAUSE 


 
 
 


Respondent/Defendant. 
 


  / 
 


Upon consideration of the attached sworn affidavit filed with the Court by the Petitioner/Plaintiff 
in   this   cause   and   upon   review   of   this   Court's   Order,   entered   on   the      
  , 20     , this Court finds: 


day   of 


 
That the attached Order enjoined the Respondent/Defendant from performing any of the 


following acts: 
(Specify what acts) 


 
 


 
 


 
 


Furthermore, the said Order affirmatively ordered the Respondent/Defendant to perform 
the following acts:  


(Specify what acts) 
 


 


 
 


 
 


 
Said Order was served upon the Respondent/Defendant on the ____ day of _______, 


20__, return being made to this Court on the ___ day of ______, 20__. 
 


Petitioner has petitioned this Court for an Order adjudging the Respondent/Defendant to be 
in Indirect Criminal Contempt of Court for the willful disregard and disobedience of the provisions 
of this Court’s Order by engaging in the following acts of conduct: 
(Specify what acts) 
_______________________________________________________________________________
_______________________________________________________________________________
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Now, therefore, it is ORDERED AND ADJUDGED that the said Respondent/Defendant shall 
appear before this Court on the         day of , 20     , at m., in 
Room , at the following location: (allow at least ten (10) days for service after order is 
signed) to be arraigned and then and there show cause why s/he should not be held in and 
punished for indirect criminal contempt of Court, pursuant to Fla. R. Crim. 3.840, for his/her 
willful failure to comply with the terms of the above Order. Such punishment, if imposed, may 
include a fine and/or incarceration or probation. 


 
Should the Court determine, based on the evidence presented at the hearing, that 


Respondent's conduct warrants sanctions for civil contempt in addition to or instead of indirect 
criminal contempt, the Court reserves the right to find the Respondent guilty of civil contempt 
and impose appropriate civil sanctions. 


 
As the Respondent/Defendant, you have a right to be represented by an attorney.  
 
FAILURE  TO  APPEAR  AT  THE  HEARING  MAY  RESULT  IN  THE  COURT 
ISSUING A WRIT OF BODILY ATTACHMENT FOR YOUR ARREST. IF YOU 
ARE ARRESTED, YOU MAY BE HELD IN JAIL UP TO 48 HOURS BEFORE A 
HEARING IS HELD. 


 


The Sheriff of County, Florida, is hereby ordered to serve a copy of this 
Order on the Respondent/Defendant,  , and to make a return showing 
such service. 


 


DONE AND ORDERED at , County, Florida, this         
day of , 20     . 


 


 


 


CIRCUIT COURT JUDGE 
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s. SAMPLE FORM: Writ of Bodily Attachment 


 
IN THE CIRCUIT COURT OF THE _____ 
JUDICIAL  CIRCUIT  IN  AND  FOR _____ 
COUNTY, FLORIDA 
 


DIVISION  


Petitioner/Plaintiff,    CASE NO. 


 


v.      WRIT OF BODILY ATTACHMENT 
 


Respondent/Defendant. 
 


  / 
 


STATE OF FLORIDA 
TO EACH SHERIFF OF THE STATE 


 


YOU ARE HEREBY COMMANDED to attach and take into custody the body of 
the Respondent, , and bring said Respondent personally before 
Honorable 
  , or, in his/her absence, before any of Judges of the Circuit Court, in 
Chambers, Room No. _       , County Courthouse (ADDRESS), instanter, for the 
following reason(s): (check appropriate box) 
 


[ ] To answer the Respondent's failure to appear at a hearing for contempt on the ____ day of , 
     20___, of which Respondent was duly noticed; and/or 
 
[ ] (Other) 
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DIRECTIONS TO SHERIFF 


This Writ shall be promptly served and executed between the hours of 8:00 A.M. 
and 3:00 P.M., Monday through Friday (legal holidays excluded), and shall expire and 
terminate if not served sixty (60) days from the date of this Order. In rare instances when the 
Respondent is taken into custody during normal court hours but cannot, after diligent effort, be 
brought before a Judge of the court on the same date this Writ is served, said Respondent may 
be confined in the   County Jail until the earliest possible time that he can be brought before 
the court. However, Respondent may secure release pursuant to the conditions specified below. 
 
(Check if applicable) 


[ ] There is reason to believe that Respondent is not subject to attachment during the 
above hours. Accordingly, the Respondent may be confined in the County Jail until 
the earliest possible time that Respondent can be brought before the aforesaid Judge, or, in his 
absence, before any of the other Judges of the Circuit Court, for the reasons specified herein. 
However, the Respondent may secure release pursuant to the conditions specified below. 


 


Upon execution of this Writ, the sheriff shall promptly notify, by telephone, the 
following: 


 
 


(Specify name and telephone number of person to be notified). 
 


[ ] The Respondent shall be released by depositing a cash or security bond with the Clerk 
of Court in the sum of $ to ensure his/her physical presence in court when required, 
and/or 


 
 


(Specify other conditions of recognizance). 
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INFORMATION SHEET TO BE COMPLETED BY COUNSEL 


 


Address of Respondent 


(Home address) 


 


Race:    


Sex:    


 


(Business address) 


(Telephone number) 


DOB:    


SS#:    


Hair:    
 


 


(Attach Photo if Available) Eyes:    
 


Height:    
 


Weight:    
 


Nicknames:    
 


 


 ORDERED at ____ County, Florida, on the ____ day of _________, 20__. 


 


   
 


 


CIRCUIT COURT JUDGE 
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t. SAMPLE FORM: Order Adjudging Respondent in Indirect Criminal Contempt 


IN THE CIRCUIT COURT OF THE _____ 
JUDICIAL  CIRCUIT  IN  AND  FOR 
_____ COUNTY, FLORIDA 
 


DIVISION  


Petitioner/Plaintiff,    CASE NO. 


v.      ORDER ADJUDGING RESPONDENT IN 
INDIRECT CRIMINAL CONTEMPT OF 
COURT AND ORDER OF COMMITMENT 


Respondent/Defendant. 
 


  / 
 


On the ___day of , 20 , this Court issued an Order to 
Show Cause directed to Respondent,  ordering Respondent to appear and 
show cause why s/he should not be adjudged guilty of, and punished for criminal contempt of 
court for his/her willful violation of said Order issued by this Court on , 20     . 


 
The  Order  to  Show  Cause  was  served  upon  the  Respondent  on  the day  
of 


  , 20     . (Give details of service). 
 


A hearing was held on this matter on the      day of , 20 . Upon 
due deliberation, advice of counsel, and evaluation of the evidence presented, this court 
FINDS: 


 
That pursuant to the above Order the respondent was ordered to: 


 
 


 
 


(give details of Order). 
 


Respondent has violated the terms of said Order issued by this Court by the following 
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act of conduct: 
 


 


 
 


 
 


It is therefore ORDERED and ADJUDGED that Respondent is guilty of Indirect 
Criminal Contempt of this Court because of his violation of said Order issued by this Court 
on 
  , 20     . 
 


For such contempt the Respondent is 
 


a.   hereby fined the sum of $ . 
b.          committed to the Sheriff of Dade County to the county jail for a period of             


months days and after being confined for such period s/he shall be duly discharged from 
imprisonment according to law. 


c.           hereby sentenced to a term of probation subject to the following terms 
and conditions:    


 
 


 
 


 


DONE AND ORDERED at __________ County, Florida this ____  day of _______, 20__. 


 


 
 


CIRCUIT COURT JUDGE 
 







 


41 
 
 


 


C. Indirect Civil Contempt  


4.  Fla. R. Civ. P., Rule 1.570(c)(2) 
 
If judgment is for the performance of a specific act or contract, the court may 
hold the disobedient party in contempt. 
Fla. R. Civ. P. 1.570 


5.  Fla. Fam. L. R. P., Rule 12.615 
 
(a) Applicability. This rule governs civil contempt proceedings in support 
matters related to family law cases. The use of civil contempt sanctions under 
this rule shall be limited to those used to compel compliance with a court order 
or to compensate a movant for losses sustained as a result of a contemnor's 
willful failure to comply with a court order. Contempt sanctions intended to 
punish an offender or to vindicate the authority of the court are criminal in nature 
and are governed by Florida Rules of Criminal Procedure 3.830 and 3.840. 
 
(b) Motion and Notice. Civil contempt may be initiated by motion. The motion 
must recite the essential facts constituting the acts alleged to be contemptuous. 
No civil contempt may be imposed without notice to the alleged contemnor and 
without providing the alleged contemnor with an opportunity to be heard. The 
civil contempt motion and notice of hearing may be served in accordance with 
Florida Rule of Judicial Administration 2.516 provided notice is reasonably 
calculated to apprise the alleged contemnor of the pendency of the proceedings. 
The notice must specify the time and place of the hearing and must contain the 
following language: “FAILURE TO APPEAR AT THE HEARING MAY 
RESULT IN THE COURT ISSUING A WRIT OF BODILY ATTACHMENT 
FOR YOUR ARREST. IF YOU ARE ARRESTED, YOU MAY BE HELD IN 
JAIL UP TO 48 HOURS BEFORE A HEARING IS HELD.” This notice must 
also state whether electronic recording or a court reporter is provided by the 
court or whether a court reporter, if desired, must be provided by the party. 
 
(c) Hearing. In any civil contempt hearing, after the court makes an express 
finding that the alleged contemnor had notice of the motion and hearing: 
 


(1) the court shall determine whether the movant has established that a 
prior order directing payment of support was entered and that the alleged 
contemnor has failed to pay all or part of the support set forth in the prior 
order; and 
 
(2) if the court finds the movant has established all of the requirements in 
subdivision (c)(1) of this rule, the court shall, 
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(A) if the alleged contemnor is present, determine whether the 


alleged contemnor had the present ability to pay support and 
willfully failed to pay such support. 


 
(B) if the alleged contemnor fails to appear, set a reasonable purge 


amount based on the individual circumstances of the parties. 
The court may issue a writ of bodily attachment and direct 
that, upon execution of the writ of bodily attachment, the 
alleged contemnor be brought before the court within 48 hours 
for a hearing on whether the alleged contemnor has the 
present ability to pay support and, if so, whether the failure to 
pay such support is willful. 


 
(d) Order and Sanctions. After hearing the testimony and evidence presented, 
the court shall enter a written order granting or denying the motion for contempt. 
 


(1) An order finding the alleged contemnor to be in contempt shall contain 
a finding that a prior order of support was entered, that the alleged 
contemnor has failed to pay part or all of the support ordered, that the 
alleged contemnor had the present ability to pay support, and that the 
alleged contemnor willfully failed to comply with the prior court order. 
The order shall contain a recital of the facts on which these findings are 
based. 
 
(2) If the court grants the motion for contempt, the court may impose 
appropriate sanctions to obtain compliance with the order including 
incarceration, attorneys' fees, suit money and costs, compensatory or 
coercive fines, and any other coercive sanction or relief permitted by law 
provided the order includes a purge provision as set forth in subdivision 
(e) of this rule. 


 
(e) Purge. If the court orders incarceration, a coercive fine, or any other coercive 
sanction for failure to comply with a prior support order, the court shall set 
conditions for purge of the contempt, based on the contemnor's present ability to 
comply. The court shall include in its order a separate affirmative finding that the 
contemnor has the present ability to comply with the purge and the factual basis 
for that finding. The court may grant the contemnor a reasonable time to comply 
with the purge conditions. If the court orders incarceration but defers 
incarceration for more than 48 hours to allow the contemnor a reasonable time to 
comply with the purge conditions, and the contemnor fails to comply within the 
time provided, the movant shall file an affidavit of noncompliance with the 
court. If payment is being made through the Central Governmental Depository, a 
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certificate from the depository shall be attached to the affidavit. The court then 
may issue a writ of bodily attachment. Upon incarceration, the contemnor must 
be brought before the court within 48 hours for a determination of whether the 
contemnor continues to have the present ability to pay the purge. 
 
(f) Review after Incarceration. Notwithstanding the provisions of this rule, at 
any time after a contemnor is incarcerated, the court on its own motion or motion 
of any party may review the contemnor's present ability to comply with the 
purge condition and the duration of incarceration and modify any prior orders. 
 
(g) Other Relief. Where there is a failure to pay support or to pay support on a 
timely basis, but the failure is not willful, nothing in this rule shall be construed 
as precluding the court from granting such relief as may be appropriate under the 
circumstances. 
 
Fla. Fam. L. R. P., Rule 12.615 


6.  Definition and Nature of Civil Contempt 
 


Civil contempt is used to coerce an offending party into complying with a court 
order rather than to punish the offending party for a failure to comply with a 
court order. 
The Florida Bar v. Taylor, 648 So. 2d 709 (Fla. 1995), citing Johnson v. Bednar, 
573 So. 2d 822 (Fla. 1991); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 
1998). 
 
The contemnor’s refusal to act is remedied by imprisonment or a fine unless 
and until the act is performed. 
The Florida Bar v. Taylor, 648 So. 2d 709 (Fla. 1995), citing Johnson v. Bednar, 
573 So. 2d 822 (Fla. 1991); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 
1998). 
 
The conditional nature of the penalty renders the relief civil in nature because 
the contemnor can end the sentence immediately by doing what he or she had 
previously refused to do. 
The Florida Bar v. Taylor, 648 So. 2d 709 (Fla. 1995), citing Johnson v. Bednar, 
573 So. 2d 822 (Fla. 1991); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 
1998). 
 
Trial court must find: 
 
1. Prior order entered 
2. Failure to pay/comply 
3. Present ability to pay/comply 
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4. Willful failure to comply  
5. Facts to support findings 
6. If incarcerated, must make separate additional finding of present ability 


to pay. 
 


Napoli v. Napoli, 142 So. 3d 953 (Fla. 4th DCA 2014). 


7.  Burden of Proof 
 
Three step process for contempt: 
 


Initial burden on movant in contempt proceeding to show prior court 
order and failure to pay. 
 
Burden then shifts to defaulting party to show inability to pay. 
 
If court finds willful violation and incarceration appropriate, there must 
be a separate, affirmative finding of present ability to pay purge amount. 
Albright v. Albright, 788 So. 2d 1125 (Fla. 4th DCA 2001). 


 
The petitioner must show, by a preponderance of the evidence, that the 
respondent has willfully disobeyed an order of court and that she has the 
present ability to comply with that order. There is a presumption, based upon 
the prior court order, that the respondent can comply; thereafter, the burden 
shifts to the respondent to show that she has lost that ability to comply. 
Picurro v. Picurro, 734 So. 2d 527 (Fla. 4th DCA 1999). 
 
Evidence must be sufficient to justify a finding that the respondent has 
willfully violated the court order. 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985);  Knowles v. Knowles, 522 So. 
2d 477 (Fla. 5th DCA), review denied, 531 So. 2d 1354 (Fla. 1988). 
 
In order to find contempt for failure to obey a previous order, the contemnor’s 
behavior must clearly violate the order. 
Pearson v. Pearson, 932 So. 2d 601 (Fla. 2d DCA 2006); Curry v. Robbins, 
744 So. 2d 527 (Fla. 3d DCA 1999); Knorr v. Knorr, 751 So. 2d 64 (Fla. 2d 
DCA 1999); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 1998). 
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Error to place burden of proof on the former wife to demonstrate that the 
former husband had the present ability to satisfy the arrearage when a previous 
order directing the husband to pay support existed. Contempt was an available 
remedy for attorney’s fees and former wife was entitled to same presumption 
of former husband’s ability to pay attorney’s fees that she enjoyed with 
regard to child support. 
Lamar v. Lamar, 889 So. 2d 983 (Fla. 4th DCA 2004).  
  


8.  Contempt Proper to Enforce Payments in Nature of Support  
 


Contempt is an available tool to enforce payment into children’s college fund 
where parties’ settlement agreement indicates that provision concerning 
children’s college fund was intended as child support provision. 
East v. Lague, 893 So. 2d 706 (Fla. 1st DCA 2005). 
 
Where intent of lump sum alimony award is to provide support for spouse, 
contempt power of court is available tool to enforce payment. 
Bongiorno v. Yule, 920 So. 2d 1209 (Fla. 1st DCA 2006). 


 
Finding of contempt for unpaid debt is proper only if debt is alimony or child 
support, and the only reasonable interpretation was that check tendered by 
husband in the exact amount of child support obligation was a payment of child 
support. 
Schneider v. Schneider, 189 So. 3d 276 (Fla. 1st DCA 2016).   


 
Where there was minimal non-compliance with support obligation and evidence 
failed to establish failure to pay was willful,  contempt order reversed. 
However, because former husband breached marital settlement agreement by 
not paying, he was responsible for former wife’s attorney’s fees and costs as 
provided by the agreement. 
Griffith v. Griffith, 941 So. 2d 1285 (Fla. 4th DCA 2006). 
 
A finding of civil contempt without incarceration may be useful tool in 
obtaining compliance with child support.  Court can use other means than 
incarceration to obtain compliance. 
Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998). 
 
If the court finds that the contemnor has continually and willfully neglected his 
or her obligation, the court may find either civil or criminal contempt. 
Lascaibar v. Lascaibar, 715 So. 2d 1042 (Fla. 3d DCA 1998). 
 
A  contractual duty to pay for a child’s college expenses cannot be enforced 
by contempt where the child is over 18. 
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Nicoletti v. Nicoletti, 901 So. 2d 290 (Fla. 2d DCA 2005). 
 
When an order holds a father in contempt for failure to pay child support, the 
court must find: 1) a prior valid order of support; 2) a failure to pay all or 
part of the ordered support; 3) the parent’s present ability to pay the support; 
and 4) the parent’s willful refusal to comply with the prior court order. 
Furthermore, the order shall contain specific facts on which the allegations are 
based.  Ross v. Botha, 867 So. 2d 567 (Fla. 4th DCA 2004), citing Bowen v. 
Bowen, 471 So. 2d 1274 (Fla. 1985); Fla. Fam. L. R. P., Rule 12.615 (d)(1). 
 
Court purge cannot be based on gross receipts or corporate tax returns to 
establish value of corporate stock.  
Mansour v. Mansour, 118 So. 3d 978 (2d DCA 2013); Buchanan v. Buchanan, 
932 So. 2d 270 (Fla. 2d DCA 2005). 
 
Former husband was entitled to have Motion to Modify Child Support 
Obligation heard and resolved before or simultaneously with hearing on former 
wife’s later-filed motion for contempt.   
Rosenblum v. Rosenblum, 178 So. 3d 49 (Fla. 1st DCA 2015).  


9.  Children’s Issues 
 
Court held mother in contempt for repeatedly interfering with father’s 
visitation – court ordered mother to pay fees and costs based on Fla. Stat. 
§61.13(c)(i) and under inequitable conduct doctrine. 
Robinson-Wilson v. Wilson, 932 So. 2d 330 (Fla. 4th DCA 2006). 
 
A mother can be held in contempt for failing to encourage a relationship 
between father and the children. 
Levy v. Levy, 861 So. 2d 1211 (Fla. 3d DCA 2003). 
 
A contempt order used to enforce parental visitation may not be excessive or 
contrary to the best interests of the children.  See Rescigno v. Annino, 869 So. 
741 (Fla. 4th DCA 2004) (where the court ordered father to take children for 
allergy shots rather than order the father to get rid of his eight cats which caused 
the children to have an allergic reaction). 
 
Trial court did not err in granting former wife custody when former husband 
failed to return children by a court mandated date, even though court did not 
consider best interest of children.  Court did not have to consider children’s best 
interest when improper removal from jurisdiction was at issue. 
Maguire v. Wright, 157 So. 3d 493 (Fla. 5th DCA 2015).   
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Error to find mother in contempt for making major decisions concerning religion 
and religious education of parties’ children in contravention of Marital 
Settlement Agreement between parties that required joint decision making 
regarding children’s religious upbringing.  Trial court may not restrict parent’s 
exposure of his or her child to parent’s religious beliefs unless there is 
affirmative showing that religious activity is harmful to child. 
Steinman v. Steinman, 191 So. 3d 954 (Fla. 4th DCA 2016).   
 
Trial court is not required to hold party in contempt for violating a time-sharing 
parenting plan, and a trial court does not abuse its discretion simply by declining 
to do so. 
Brooks v. Brooks, 164 So. 3d 162 (Fla. 2d DCA 2015). 
 


10.  Motion and Notice 
 
Pursuant to Fla. R. Civ. P., Rule 1.100(b), an aggrieved party, upon motion to 
the court, may initiate an action for an order of civil contempt. The necessity 
of a rule to show cause to institute civil contempt proceedings has been 
abolished. 
Smith v. Smith, 464 So. 2d 1287 (Fla. 5th DCA 1985). 
 
The notice must inform the person to be served that the aggrieved party 
seeks an order to hold him or her in contempt of court for the violation of a 
specific prior court order.  The motion must also inform the respondent of the 
date, subject matter, and manner in which the prior court order has been 
violated. 
Allman v. Johnson, 488 So. 2d 884 (Fla. 5th DCA 1986). 
 


Three days’ notice has been held insufficient to prepare for civil contempt 
proceeding. 
Apfelbaum v. Lord & Lady Originals, Inc., 317 So. 2d 128 (Fla. 3d DCA 
1975); Ginsberg v. Ginsberg, 122 So. 2d 30 (Fla. 3d DCA 1960); See also 
DiLeo v. DiLeo, 939 So. 2d 181 (Fla. 5th DCA 2006) (two days’ notice 
insufficient). 
 
Where trial court had previously ordered respondent to keep his address 
current, notice was sufficient when sent by mail to contemnor. 
Dept. of Revenue ex rel. Northern v. Coley, 834 So. 2d 418 (Fla 2D DCA 2003). 
 
A civil contempt motion and notice of hearing may be served by mail 
provided it is reasonably calculated to apprise of the pendency of proceedings. 
Fla. Fam. L. R. P., Rule 12.615(b). 
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Motion for contempt must contain the following language: “failure to appear at 
the hearing may result in the court issuing a writ of bodily attachment for 
your arrest. If you are arrested, you may be held in jail up to 48 hours 
before a hearing is held.” 
Martyak v. Martyak, 881 So. 2d 48 (Fla. 4th DCA 2004). 
 
Trial court reversed Order holding party in contempt when motions were not 
noticed for hearing. 
Haeberli v. Haeberli, 157 So. 3d 489 (Fla. 5th DCA 2015). 
 
Trial court departed from essential requirements of law in finding former 
husband in indirect civil contempt for failure to pay child support arrearage and 
attorney’s fees of former wife where notice of hearing on motion for contempt 
did not contain language warning former husband that if he did not appear at 
hearing he could be arrested and held for up to forty-eight hours pending a 
hearing, as required by Florida Family Law Rule of Procedure 12.615.  Result of 
faulty initial hearing, at which former husband did not appear, was not only 
issuance of writ of bodily attachment without warning, but also a premature and 
insufficiently supported finding of contempt after an incomplete process.  The 
premature finding of contempt also lacked required finding that former 
husband’s failure to pay previously ordered amount was willful.   
Browne v. Blanton-Browne, 1D16-679, 2016 WL 4987970 (Fla. 1st DCA 2016). 
 
Failure to give notice of a hearing to opposing party absent a true emergency 
deprives that party of procedural due process.  A person facing civil contempt 
sanctions is entitled to notice and an opportunity to be heard. 
Hurst v. Hurst, 192 So. 3d 1262 (Fla. 5th DCA 2016).   
 
Error to include in contempt order certain provisions that expressly or in 
substantive effect enjoined former husband to take or refrain from taking certain 
actions with respect to his non-marital property.  Remedies were not requested 
by former wife’s motion for contempt or enforcement or otherwise presented to 
court for resolution, and former husband was not given notice that these matters 
were to be litigated.  
Rieder v. Rieder, 2D14-415, 2016 WL 4375425 (Fla. 2d DCA 2016). 


11.  Due Process Requirements  
 
While defendant facing civil contempt is not entitled to all of the due process 
rights afforded to a person facing indirect criminal contempt, he or she is 
nonetheless entitled to a proceeding that meets the fundamental fairness 
requirements of the due process of the fourteenth amendment (i.e. contemnor 
must be provided with adequate notice and an opportunity to be heard). 
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Woolf v. Woolf, 901 So. 2d 905 (Fla. 4th DCA 2005). 
 
Due process requires notice and an opportunity to be heard. 
Parsons v. Wennet, 625 So. 2d 945 (Fla. 4th DCA 1993). 
 
Court must expressly find that the alleged contemnor had actual notice and time 
to prepare. 
DiLeo v. DiLeo, 939 So. 2d 181 (Fla. 5th DCA 2006). 
 
“One who fails to obey a valid court order is always entitled to notice and 
hearing relating thereto, including an opportunity to present any defense 
thereto, before he is finally adjudicated in contempt.” 
Allman v. Johnson, 488 So. 2d 884 (Fla. 5th DCA 1986). 
 
In observing due process of law, the opportunity to be heard must be full and 
fair, not merely colorable or illusive.” 
Tomayko v. Thomas, 143 So. 2d 227 (Fla. 3d DCA 1962), superseded by 
statute, as stated in Standard Property Inv. Trust, Inc. v. Luskin, 585 So. 2d 
1099 (Fla. 4th DCA 1991). 
 
Court’s statement “he’s gonna tell me one more time he doesn’t have the 
money to pay. I don’t need his testimony” deprived defendant of due process 
right to put on evidence he had no ability to pay. 
Peterson v. Asklipious, 855 So. 2d 704 (Fla. 4th DCA 2003). 
 
Civil contempt judgment with a six (6) month jail sentence reversed where 
proceedings not conducted in scrupulous conformance with requirements of 
law, including a sufficient charging document, trial and post-trial orders, and 
appropriate purge provisions. 
Vereen v. Spears, 819 So. 2d 923 (Fla. 3d DCA 2002). 
 
Person may not be held in contempt of court for violation of an order or a 
provision of a judgment which is not clear and definite as to make a party 
aware of its command and direction. 
Cooley v. Moody, 884 So. 2d 143 (Fla. 2d DCA 2004). 
 
Trial court’s oral pronouncement with regards to a contempt order must 
control over a later written order. 
Glick v. Glick, 874 So. 2d 1238 (Fla. 4th DCA 2004). 
 
Where court announced orally a denial of contempt based on lack of a purge: 
written order held finding of contempt with entry of judgement on arrears 
reversed.  
Fuller v. Fuller, 129 So. 3d 396 (Fla. 2d DCA 2014). 
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Reaffirming rule that prohibits contempt order from providing for automatic 
incarceration if contemnor defaults in future.  Because contempt order operated 
prospectively in that it ordered automatic incarceration of husband on future 
noncompliance by him without requiring additional hearing, the order violated 
due process and was required to be reversed.   
Bryan v. Jemal, 198 So. 3d 723 (Fla. 2d DCA 2016).   
 
While potential civil contemnor is not entitled to all of the due process rights 
afforded to a person facing indirect criminal contempt, he or she is 
nonetheless entitled to a proceeding that meets the fundamental fairness 
requirements of the due process clause of the fourteenth amendment, namely 
adequate notice and an opportunity to be heard.  Notice was inadequate where 
husband did not receive wife’s motion for contempt until two days before 
hearing. 
Woolf v. Woolf, 901 So. 2d 905 (Fla. 4th DCA 2005). 


12. Right to Counsel 
 
Due process of law requires that the party accused be advised of the charge 
and be accorded an opportunity to defend himself, including the opportunity 
to be represented by counsel. 
Dykes v. Dykes, 104 So. 2d 598 (Fla. 3d DCA 1958). 
 
Though respondent has the right to counsel, the fourteenth amendment does 
not require the court to appoint counsel for an indigent contemnor in civil 
contempt as long as there is a finding of present ability to comply. 
Andrews v. Walton, 428 So. 2d 663 (Fla. 1983). 


13. Writ of Bodily Attachment 
 
If the respondent fails to attend the hearing after being properly served with 
notice, the court may hold him in contempt and/or issue a writ of bodily 
attachment. 
Spencer v. Spencer, 311 So. 2d 822 (Fla. 3d DCA 1975), cert. denied, 328 So. 
2d 845 (Fla. 1975); Dykes v. Dykes, 104 So. 2d 598 (Fla. 3d DCA 1958). 
 
A circuit court may not issue a writ of bodily attachment with nationwide 
applicability in order to apprehend a civil contemnor. 
Sanders II v. Laird, 865 So. 2d 649 (Fla. 2d DCA 2004). 


14. Order of Contempt 
 
Every order of contempt must: 
 







 


51 
 
 


 


State that the respondent has been adjudicated guilty of civil contempt 
of court. 
 
Set forth the date of the original order (it is also recommended that 
the original order be attached as an exhibit to the order of contempt). 
 
Make an affirmative finding that the respondent willfully violated the 
court order and briefly set forth the facts that show the violation or 
that the respondent has the present ability to comply with the court 
order. 
 
Make a separate affirmative finding that the contemnor has the present 
ability to comply with the purge provisions. 
 
Set forth the number of days the respondent is to be confined. 
 
Set forth a purge provision stating exactly what the respondent must do 
to purge him/herself. 


 
Amendments to Fla. Family Law Rules of Procedure, 723 So. 2d 208 (Fla. 
1998); Lazzara v. Lazzara, 785 So. 2d 716 (Fla. 4th DCA 2001); Bowen v. 
Bowen, 471 So. 2d 1274 (Fla. 1985); Andrews v. Walton, 428 So. 2d 663 (Fla. 
1983). 
 
Order holding former husband in indirect civil contempt for failure to comply 
with prior court order is non-final and not appealable but is reviewable by 
certiorari.   
Hofschneider v. Hofschneider, 177 So. 3d 87 (Fla. 2d DCA 2015).   


15. Sanctions and Fines 
 
Sanctions in civil contempt proceedings may be employed for either or both of 
two purposes: (1) to compensate the injured party for losses sustained; and 
(2) to coerce the offending party into compliance with a previously issued court 
order. 
Johnson v. Bednar, 573 So. 2d 822 (Fla. 1991). 
 
Where court found that former wife had intentionally and maliciously 
interfered with former husband’s visitation, it was proper to hold her in 
contempt and impose over $12,000.00 in attorney’s fees as a sanction, even 
though there was a great disparity in incomes. 
Robinson-Wilson v. Wilson, 932 So. 2d 330 (Fla. 4th DCA 2006). 
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A respondent who does not have the financial means to purge cannot be 
incarcerated; therefore, the court should consider non-incarceration options, 
such as: 
 


Directing contemnor to seek employment through the state employment 
services and ordering weekly reports on the status of the job search. 
 
Issuing a writ directing the employer to garnish the contemnor’s salary to 
satisfy alimony/child support obligations. Fla. Stat. §61.12. 
 
Entering an income deduction order for payment of child support or 
alimony pursuant to Fla. Stat. §61.1301. 
 
If counseling was ordered, requiring respondent to go to counseling with 
weekly reports. 
Lawrence v. Dept. of Revenue, 755 So. 2d 139 (Fla. 2d DCA 1999). 
  
Entering a judgment on arrearages.  
See, e.g., Fuller v. Fuller, 129 So. 3d 396 (Fla. 2d DCA 2014). Trial court 
entered judgment but reversed contempt on other grounds, Wofford v. 
Wofford, 20 So. 3d 470 (Fla. 4th DCA 2009). 


 
Contempt should not be used as a basis for change of custody. Purpose of civil 
contempt is to compel compliance. Sanction of changing custody penalizes 
children and does not coerce compliance. 
Avila v. Brown, 922 So. 2d 446 (Fla. 2d DCA 2006); Pearson v. Pearson, 932 
So. 2d 601 (Fla. 2d DCA 2006); Burckle v. Burckle, 915 So. 2d 747 (Fla. 2d 
DCA 2005); Berger v. Berger, 795 So. 2d 113 (Fla. 5th DCA 2001); LaLoggia-
VonHegel v. VonHegel, 732 So. 2d 1131 (Fla. 2d DCA 1999); Moody v. 
Moody, 721 So. 2d 731 (Fla. 1st DCA 1998). 


 
A court may compel performance of a required act by coercive imprisonment 
or by compensatory fines where violation of the decree has resulted in damage 
to the complaining party. 
South Dade Farms v. Peters, 88 So. 2d 891 (Fla. 1956). 
 
Court erred in ordering Defendant to pay $350.00 per day for every day 
appropriate placement was not provided to juvenile “to offset damages he 
suffered” where there was no evidence of any alleged damage to juvenile. 
Dept. of Children & Families v. M.M., 855 So. 2d 1250 (Fla. 4th DCA 2003). 
 
A hybrid “bonded fine” is an invalid civil contempt sanction. 
Rylander v. Teschouva, 877 So. 2d 7 (Fla. 3d DCA 2004). 
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Imposition of fine of $500.00 for indirect civil contempt for violation of an 
injunction is improper where there was no provision which allowed the 
contemnor to purge the contempt to avoid paying the fine and there was no 
indication that the fine was meant to be coercive or compensatory. 
Politz v. Booth, 910 So. 2d 397 (Fla. 4th DCA 2005). 
 
 
 
 
 
Sanction of $2,500.00 per day for total of 30 days for failure to provide court-
ordered discovery plus attorney’s fees of $4,982.00 was a valid fine given 
seriousness of discovery violation and purge condition of compliance with 
court-ordered production of documents. 
Channel Components, Inc., et. al. v. America II Electronics, Inc., 915 So. 2d 
1278 (Fla. 2d DCA 2005). 
 
Fine for civil contempt is proper if it either coerces a defendant into 
compliance with the court’s order or compensates the plaintiff for losses 
sustained. 
Boca Raton Towing, Inc. v. Boca Raton Towing and Recovery, Inc., 729 So. 
2d 531 (Fla. 4th DCA 1999). 
 
If the fine for civil contempt is coercive, it must provide for its avoidance 
through obedience. If the fine is compensatory, the amount must be 
reasonably related to the loss shown in the record. 
Boca Raton Towing, Inc. v. Boca Raton Towing and Recovery, Inc., 729 So. 
2d 531 (Fla. 4th DCA 1999). 
 
Where court imposes retroactive fine for failure to follow court order, 
without purge provision, fine becomes criminal penalty rather than civil 
contempt sanction. 
Boca Raton Towing, Inc. v. Boca Raton Towing and Recovery, Inc., 729 So. 
2d 531 (Fla. 4th DCA 1999). 
 
A fine is considered an unconstitutional criminal penalty if contemnor has no 
opportunity to reduce or avoid fine through compliance. 
Condren v. Bell, 792 So. 2d 578 (Fla. 4th DCA 2001). 
 
When fine imposed in indirect civil contempt proceeding is not compensatory, 
it is civil only if contemnor is given opportunity to purge. 
Nical of Palm Beach, Inc. v. Lewis, 815 So. 2d 647 (Fla. 4th DCA 2002). 
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Amount of fine must have some bearing on harm suffered by injured party. 
Fine of $1,000.00 per day against non-party for failure to appear for 
deposition and provide records reversed where court made no finding as to the 
harm caused by the failure to appear and/or produce. 
Boby Expresso v. Guerin, 930 So. 2d 842 (Fla. 3d DCA 2006). 
 
Fine of $50,000 for discovery violations reversed. Fine must be related to 
“actual losses” sustained as a result of discovery violations. 
BNP Paribas v. Wynne, 963 So. 2d 944 (Fla. 4th DCA 2007). 
 
A flat, unconditional fine of $5,000 does not allow contemnor to purge and, 
therefore, is a criminal sanction. 
Berlow v. Berlow, 21 So. 3d 81 (Fla. 3d DCA 2009). 


16. Purge Provision  
 
“Every civil contempt sentence of confinement must contain a purge provision 
giving respondent the key to his own jail confinement.” 
Allman v. Johnson, 488 So. 2d 884 (Fla. 5th DCA 1986). 
 
The purge provision must clearly state the conditions by which the contemnor 
can free him or herself from the penalty imposed. 
Allman v. Johnson, 488 So. 2d 884 (Fla. 5th DCA 1986). 
 
Purge provision contained in written order must be consistent with purge 
provision of oral pronouncement of court. Where court set a purge provision 
of $4,000.00 or surrender of vehicle and written order set forth purge 
provision of $4,000.00 plus surrender of car, contempt order reversed. 
Romero v. Romero, 916 So. 2d 952 (Fla. 3d DCA 2005). 
 
Civil contempt may be with or without incarceration as a purge. 
Fla. Fam. L. R. P., Rule 12.615 


17. Ability to Pay  
 
Fla. Fam. L. R. P., Rule 12.615(d)(1) requires the court to identify the sources 
the contemnor will use to pay the purge. 
Fla. Fam. L. R. P., Rule 12.615(d)(1); Van Hare v. Van Hare, 870 So. 2d 125 
(Fla. 4th DCA 2003). 
 
An order for contempt must make specific findings of the petitioner’s 
present ability to pay the purge and must identify the sources from which 
he could have obtained funds to comply with a temporary relief order. 
Hayden v. Bieluch, 878 So. 2d 1270 (Fla. 4th DCA 2004). 
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Contempt order must include a recitation of fact as well as a basis for the 
present ability to pay the purge amount. 
Fla. Fam. L. R. P., Rule 12.615(e); Pope v. Quattelbaum, 884 So. 2d 301 (Fla. 
2d DCA 2004). 
 
 
 
 
When a trial court’s finding of ability to pay the purge conflicts with a 
finding made two weeks earlier that the respondent is insolvent, the trial court 
must make specific findings showing respondent is not indigent before 
holding her in contempt. 
Downey v. Downey, 874 So. 2d 734 (Fla. 4th DCA 2004). 
 
The trial court must make separate affirmative findings of the ability to pay 
the purge, and the basis for that ability. 
Martyak v. Martyak, 873 So. 2d 405 (Fla. 4th DCA 2004). 
 
The court is not limited to the amount of cash the respondent has immediately 
available as a purge amount, but it may look to any and all of his or her 
available assets in determining the respondent’s ability to pay. 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985). 
 
Purge provision must be clear and definite, making the party aware of what is 
required in any given circumstance. Conduct which may land appellant in 
jail should not be subject to question.  Contempt order which contains purge 
provision too broad or indefinite not enforceable. 
Lanza v. Lanza, 804 So. 2d 408 (Fla. 4th DCA 2001). 
 
A civil contemnor is entitled to a hearing to demonstrate inability to comply 
with the purge provisions even after the contempt adjudication, particularly 
where the order of contempt was entered a substantial period of time before 
the contemnor’s arrest. 
Cook v. Navarro, 611 So. 2d 47 (Fla. 4th DCA 1992). 
 
Error to set $10,000.00 purge amount based upon finding that contemnor had 
$9,200.00 in corporate stock. Tax return relied upon by court showed total 
liabilities and equity of shareholders was $9,200.00 but value of stock was 
only $1,000.00. 
Buchanan v. Buchanan, 932 So. 2d 270 (Fla. 2d DCA 2005). 
 
In determining whether the contemnor possesses the ability to pay the purge 
amount, the trial court is not limited to the amount of cash immediately 
available to the contemnor; rather, the court may look to all assets from 
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which the amount might be obtained and the contemnor’s “more than 
comfortable lifestyle.” 
Harris v. Millett-Harris, 900 So. 2d 712 (Fla. 3d DCA 2005). 
 
 
 
 
 
Contemnor may purge herself of contempt if she complies with discovery 
requests as directed by sanctions order and serves and files affidavit of 
compliance as directed by sanctions order. Civil contempt order of 
incarceration with purge of “the simple act of complying with the entirely 
reasonable duly entered [sanctions order]” was proper. 
Kwiecinski v. Renke, 916 So. 2d 1 (Fla. 2d DCA 2004). 
 
Court cannot point to prior payment of purge as evidence of hidden sources of 
income. 
Fuller v. Fuller, 129 So. 3d 396 (Fla. 2d DCA 2014). 
 
Where court ordered father to pay $5k within 48 hours to avoid incarceration, 
appellate court reversed, as there was no evidence of present ability to pay purge. 
Anderson v. Department of Revenue, 111 So. 3d 424 (Fla. 4th DCA 2009). 
 
Order of incarceration must contain statement finding that petitioner possessed 
present ability to pay purge amount. 
Chetram v. Singh, 937 So. 2d 716 (Fla. 5th DCA 2006); Palma v. Jenne, 763 
So. 2d 359 (Fla. 4th DCA 1998); Cooper v. Spears, 741 So. 2d 1160 (Fla. 3d 
DCA 1999); Blackwelder v. Vedder, 734 So. 2d 523 (Fla. 5th DCA 1999), 
review dismissed, 743 So. 2d 16 (Fla. 1999). 
 
The trial court must actually identify the sources from which the contemnor 
could obtain funds to comply with a prior court order before finding of contempt. 
Vazquez v. Vazquez, 827 So. 2d 384 (Fla. 4th DCA 2002); Larsen v. Larsen, 854 
So. 2d 293 (Fla. 4th DCA 2003). 
 
Trial court must find actual present ability to pay, not that the defendant “should 
have” the ability to pay.  
Shelton v. Shelton, 965 So. 2d 179 (Fla. 2d DCA 2007). 
 
If contemnor appears, court must make finding of present ability to pay 
purge amount in order to incarcerate. If contemnor fails to appear, court shall 
set reasonable purge amount and issue writ of bodily attachment. 
Martyak v. Martyak, 881 So. 2d 48 (Fla. 4th DCA 2004). 
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Trial court order and resulting writ of bodily attachment were declared legally 
insufficient where same was based upon former husband’s failure to pay 
alimony, without finding and supportive evidence showing that former husband 
had present ability to pay purge amount; trial court simply relied on its prior 
findings and its prior purge amount and presumed the former husband continued 
to have the ‘present ability to pay’ that amount. 
Janeski v. Janeska, 974 So. 2d 1220 (Fla. 2d DCA 2008); Fla. Fam. L. R. P., 
Rule 12.615(e). 
 
Order of contempt reversed and remanded when order did not articulate 
husband’s ability to pay. 
Isaacs v. Isaacs, 157 So. 3d 545 (Fla 4th DCA 2015).   
 
No error in finding husband in contempt for failing to pay alimony and child 
support.  Competent, substantial evidence supported finding that husband had 
present ability to pay. 
Solache v. Solache, 163 So. 3d 539 (Fla. 3d DCA 2015), reh’g denied (Apr. 8, 
2015).   
 
No error in denying former husband’s motion for contempt for failure to pay his 
award of temporary attorney’s fees where wife satisfied burden of overcoming 
presumption that she had ability to pay.  Affirmance is without prejudice to 
husband securing judgment for unpaid temporary award in final judgment of 
dissolution or filing amended motion for contempt requesting purge amount 
within wife’s present ability to pay. 
Tressel v. Gatta, 164 So. 3d 142 (Fla. 4th DCA 2015).   
 
Trial court erred in adopting magistrate’s report when magistrate failed to 
consider 401(k) as a source to satisfy arrears. 
Wix v. Wix, 159 So. 3d 312 (Fla. 2d DCA 2015).   
 
Trial court erred in summarily dismissing wife’s petition to modify custody, 
timesharing, and child support based on wife’s “unclean hands” in failing to 
purge contempt order entered years earlier without holding evidentiary hearing 
on wife’s present ability to purge the contempt. 
Castillo v. Castillo, 191 So. 3d 481 (Fla. 4th DCA 2016).   
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Trial court erred in basing conclusion of spouse’s ability to pay purge on finding 
that spouse could borrow money from relative. 
Kitchens v. Martin, 186 So. 3d 24 (Fla. 5th DCA 2016), reh’g denied (Mar. 9, 
2016). 
 
 


18. Incarceration 
 
Court must make a separate finding of present ability to pay before ordering 
incarceration. Where court found prior retirement account as source for funding 
and no evidence that retirement account existed, contempt reversed. 
Arias v. Arias, 133 So. 3d 533 (Fla. 2d DCA 2013). 


 
The sentence may be for a fixed period; however, the sentence must allow 
for release from confinement upon compliance with the order. 
Alves v. Barnett Mortg. Co., 688 So. 2d 459 (Fla. 4th DCA 1997). 
 
An administrative order which allows for incarceration of contemnors who 
have failed to pay court costs until a hearing which is only held on 
Wednesdays without a determination of ability to pay the costs violates the 
Constitution. 
Akridge v. Crow, 903 So. 2d 346 (Fla. 2d DCA 2005). 
 
In a civil contempt proceeding, the trial court cannot incarcerate, even if only 
coercively, without providing the contemnor the opportunity to prove his 
inability to comply. The court cannot use discovery sanctions striking 
husband’s pleadings in response to contempt motion as a basis for finding an 
inability to comply. 
Miller v. Miller, 891 So. 2d 1201 (Fla. 4th DCA 2005). 
 
Incarceration for civil contempt cannot be imposed absent finding of present 
ability to purge contempt. Good discussion of civil vs. criminal contempt in 
family support matter. 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); Giallanza v. Dept. of 
Revenue, 799 So. 2d 256 (Fla. 2d DCA 2001); Chetram v. Singh, 937 So. 2d 
716 (Fla. 5th DCA 2006). 


19. Vagueness or Ambiguity of Original Order 
 
Order must be clear and definite so as to make party aware of its command 
and direction. 
Friedman v. Carr, 777 So. 2d 1012 (Fla. 2d DCA 2000). 
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When an order is not explicit or precise enough to place a party on notice 
about what the party may or may not do, it cannot support an order for 
contempt. 
Minda v. Ponce, 918 So. 2d 417 (Fla. 2d DCA 2006); Simpson v. Young, 884 
So. 2d 186 (Fla. 2d DCA 2004), citing Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th 


DCA 1998). 
 
Before a party may be held in contempt for violating an injunction, the 
injunction must describe “in reasonable detail” the conduct that is prohibited. 
Osmo Tec SACV Co. v. Crane Env., Inc., 884 So. 2d 324 (Fla. 2d DCA 2004); 
Closuit v. Crane Env., Inc., 884 So. 2d 441 (Fla. 2d DCA 2004). 
 
Third party who received actual notice of injunction could be held in 
contempt for violating injunction only if the contemptuous act clearly 
contravenes the injunction. 
Osmo Tec SACV Co. v. Crane Env., Inc., 884 So. 2d 324 (Fla. 2d DCA 
2004); Closuit v. Crane Env., Inc., 884 So. 2d 441 (Fla. 2d DCA 2004). 
 
Civil contempt cannot be applied against non-parties. 
Demello v. Buckman, 914 So. 2d 1090 (Fla. 4th DCA 2005). 
 
Although former husband could be held in contempt for failing to pay 
alimony, it was error to impose equitable lien on property owned by former 
husband and his present wife when the present wife was not made a party to the 
proceedings. 
Lowe v. Lowe, 948 So. 2d 836 (Fla. 4th DCA 2007). 


20. Ability to Comply with Court Order 
 
“The inability of an alleged contemnor to obey a court order is a good defense to 
a charge of contempt for violating the order unless the alleged contemnor 
voluntarily created the inability.” 
Florida Dept. of Health and Rehab. Services v. State, 616 So. 2d 66 (Fla. 1st 
DCA 1993). 
 
The alleged contemnor has burden of proving by a preponderance of the 
evidence why he or she was unable to obey the court order. 
Florida Dept. of Health and Rehab. Services v. State, 616 So. 2d 66 (Fla. 1st 
DCA 1993). 
 
Where mother and father lived 500 miles from each other and weekend 
visitation as ordered by court was impractical, proper course is for parties to 
seek a modification of the judgment. Orders of the court must be followed. 
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However, evidence was insufficient to establish that father was in contempt of 
court. 
Doherty v. Padgett, 942 So. 2d 464 (Fla. 2d DCA 2006). 
 
 
 
 
HRS could not be found in contempt for failing to move an incompetent 
defendant from county jail to a state licensed facility where HRS presented 
evidence that it could not comply with the order because no bed space was 
available due to inadequate funding. 
Dept. of Health and Rehab. Services v. Maxwell, 667 So. 2d 980 (Fla. 4th DCA 
1996). 
 
Contempt for failure to pay child support not warranted where trial court 
found former husband indigent for purposes of proceedings below as well as 
appeal purposes and where no hearing was ever held on former husband’s 
petitions for downward modification of child support. When the trial court 
found that the former husband was capable of at least making a minimum 
wage, the appropriate action was to order him to seek proper employment 
through Florida state employment services and to report weekly until 
employment is secured. 
Herrera v. Sanchez, 885 So. 2d 480 (Fla. 5th DCA 2004). 
 
Where party ordered under threat of contempt to take control over a vehicle 
which was not titled in respondent’s name, because no evidence that respondent 
had complete control, contempt is not appropriate. 
Carmentes v. Hernandez, 127 So. 3d 631 (Fla. 3d DCA 2013). 
 
DCF could not be held in contempt for failure to comply with court’s order 
to place a child in a therapeutic foster home where the department attempted to 
find a placement, but none was available. 
Dept. of Children & Families v. M.M., 855 So. 2d 1250 (Fla. 4th DCA 2003). 
 
Fla. R. Civ. P., Rule 1.570 and Fla. Fam. L. R. P., Rule 12.570 specifically 
authorize contempt to enforce performance of act if evidence is sufficient.  
However, husband cannot be held in civil contempt for failure to return ring 
pursuant to MSA where no evidence presented that he currently has ring in his 
possession. 
Morse v. Morse, 796 So. 2d 1200 (Fla. 3d DCA 2001). 
 
Fla. Fam. L. R. P., Rule 12.615 (d)(1) requires court to identify sources from 
which contemnor could have obtained funds to comply with prior order. 
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Vazquez v. Vazquez, 827 So. 2d 384 (Fla. 4th DCA 2002). 
 
 
 
 


21. Deliberate Divestment 
 
If contemnor has willfully divested himself of the ability to comply through 
his own fault with the intent and purpose of violating the court order, the 
court cannot find him in civil contempt because he no longer has the ability to 
comply. However, the court could find indirect criminal contempt. 
Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998); Walker v. Edel, 727 So. 
2d 359 (Fla. 5th DCA 1999). 
 
Order of civil contempt reversed when husband gave his new business to his 
girlfriend and therefore lacked ability to comply with the court’s order.  Criminal 
contempt is appropriate enforcement method when a person intentionally divests 
themselves of the ability to comply with a court order. 
Wiesenthal v. Wiesenthal, 154 So. 3d 484 (Fla. 4th DCA 2015).   


22. Attorney’s Fees 
 
Attorney’s fees in contempt proceedings arising out of dissolution of marriage 
lawsuits are decided under the same standards as the underlying dissolution: 
need and ability to pay. 
Hunt v. Hunt, 855 So. 2d 1181 (Fla. 1st DCA 2003); Keitel v. Keitel, 716 So. 
2d 842 (Fla. 4th DCA 1998); Sobel v. Sobel, 873 So. 2d 449 (Fla. 4th DCA 
2004). 
 
Attorney’s fees for the contempt proceeding may be awarded to compensate 
injured party. 
Alpha 2001, Inc. V. Bookstein, 933 So. 2d 731 (Fla. 4th DCA 2006). 
 
As a general rule, attorney’s fees may be awarded as a sanction in civil 
contempt proceedings without findings as to the parties’ respective need and 
ability to pay. However, in contempt proceedings incident to enforcing orders 
relating to support or custody, Fla. Stat. §61.16(1) governs: need and ability to 
pay must be considered by the court before ordering payment of attorney’s 
fees. 
Worthington v. Harty, 677 So. 2d 1371 (Fla. 4th DCA 1996); Fla. Stat. §61.16(1) 
 
Fees are available as a sanction in civil contempt cases, but they must be based 
on actual damage and supported by findings.  
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Ingram v. Ingram, 115 So. 3d 1107 (Fla. 5th DCA 2013), citing H.K. Dev., LLC 
v. Greer, 32 So. 3d 178, 185-86 (Fla. 1st DCA 2010). 
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23. SAMPLE FORM: Civil Contempt Motion 
 


IN THE CIRCUIT COURT OF THE    
JUDICIAL CIRCUIT IN AND FOR 
  COUNTY, FLORIDA 


 


Petitioner,     CIVIL CONTEMPT MOTION  


       AND NOTICE OF HEARING 


v. 
Respondent. 


 


  / 
 


TO:    
(name of attorney for party, or party if not represented) 


 


YOU ARE NOTIFIED that plaintiff will apply to the Honorable  ,  
Circuit  Judge,  on ,  20      ,  at .M.,  in  the Courthouse  


at   , Florida, for an order adjudging (Defendant's Name) 
in contempt of court for violation of the terms of the order or judgment entered by this 
court on (date of order) by failing to  . 


 


 


 


 


 


CERTIFICATE OF SERVICE 


I hereby certify that a true and correct copy of this Notice has been served upon 
  , Respondent, by hand/mail on , 20     . 
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24. SAMPLE FORM: Notice of Hearing  
 
IN THE CIRCUIT COURT OF THE      
JUDICIAL CIRCUIT IN AND  FOR      
COUNTY, FLORIDA 


 


Petitioner/Plaintiff, 
 


v. 
 


Respondent/Defendant. 
 


  / 
 


NOTICE OF HEARING 


 


TO: Name of Attorney for Party, or 
party if not represented 


 


PLEASE TAKE NOTICE that the undersigned will call on for hearing, before the 
Honorable , Judge of the above-styled court, in Courtroom at the 
Courthouse Center, 175 N.W. 1st Avenue, Miami, Florida 33128, Room           , on , 
the        day of,          , at or as soon thereafter as counsel may be heard: 


 


FAILURE TO APPEAR AT THE HEARING MAY RESULT IN THE COURT ISSUING 
A WRIT OF BODILY ATTACHMENT FOR YOUR ARREST. IF YOU ARE ARRESTED, 
YOU MAY BE HELD IN JAIL UP TO 48 HOURS BEFORE A HEARING IS HELD. 


 


IT IS HEREBY CERTIFIED that a true and correct copy of the foregoing was 
mailed and/or faxed to the above addressee(s) this       day of , 20    . 
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D. Procedural Aspects of Enforcement of Court Orders 


1.             Jurisdiction  


a. Retention of Jurisdiction to Enforce Orders 
 
Courts generally retain jurisdiction to enforce their own orders and 
judgments, and post-judgment proceedings are merely a continuation of the 
original action.  
See Seng v. Seng, 590 So. 2d 1120 (Fla. 5th DCA 1991); Diette v. Diette, 471 
So. 2d 1372 (Fla. 5th DCA 1985).    
 
Personal service of process is not necessary to initiate enforcement proceeding 
when the jurisdiction of the Court over the parties has not terminated; service 
by mail, preferably registered or certified, return receipt request, is all that is 
required to meet due process requirements.   
Gilbert v. Gilbert, 472 So. 2d 1317 (Fla. 2d DCA 1985); Fla. R. Civ. P., Rule 
1.110(h); Fla. Fam L.R.P., Rule 12.110; Roshkind v. Roshkind, 717 So. 2d 
544 (Fla. 4th DCA 1997).  
 
Court has inherent authority to enforce its previously entered orders.  
Huml v. Collins, 739 So. 2d 633 (Fla. 3d DCA 1999) (trial court erred when it 
dismissed former wife’s enforcement action regarding former husband’s 
obligation to pay her a sum upon sale of parties’ property because there was no 
express reservation of jurisdiction in final judgment of dissolution; “It is 
axiomatic that a trial court always has the inherent jurisdiction to enforce its 
previously entered orders”)  Friedland v. HRS, 661 So. 2d 1286 (Fla. 4th DCA 
1995); Kennedy v. Kennedy, 638 So. 2d 577 (Fla. 3d DCA 1994). 


b. No Retention of Jurisdiction to Enforce Orders 
 
The Court does not have jurisdiction to enter orders modifying the parties’ 
rights or addressing issues which were not adjudicated in the dissolution 
proceedings, absent a specific reservation of jurisdiction in the final judgment. 
See Spencer v. Spencer, 898 So. 2d 225 (Fla. 2d DCA 2005) (absent a 
reservation of jurisdiction, the trial court lacked the authority to enter an 
injunction that affected the legal ownership of personal property in a manner 
inconsistent with the terms of the final judgment). 
 
Court has no jurisdiction over visitation with adult child with special needs. 
Gamache v. Gamache, 148 So. 3d 1236 (Fla. 2d DCA 2009). 
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Civil division of the Circuit Court had authority to hear original action filed 
by former wife seeking, in part, to foreclose the equitable lien on the former 
marital residence due to former husband’s failure to make support payments 
pursuant to the final judgment of dissolution of marriage. Although the Court, 
in the final judgment, reserved jurisdiction “for all real and proper 
purposes” the Florida Family Law Rules of Procedure do not place their 
divisional jurisdiction or subject matter jurisdiction exclusively with those 
judges serving in the family division. Partridge v. Partridge, 790 So. 2d 
1280 (Fla. 4th DCA 2001); But see Garcia-Roque v. Roque-Velasco, 855 So. 2d 
(Fla. 3d DCA 2003), which held that where the parties arrive at a subsequent 
agreement that was not a part of the trial court’s final dissolution order, 
enforcement of that agreement cannot be obtained simply by filling a motion, 
but must be sought in a separate breach of contract action. 


c. Standing 
 
Department of Revenue did not have standing to enforce foreign judgment 
for child support where former wife had not accepted public assistance, 
children had reached majority, and there was no evidence that former wife had 
applied for Department of Revenue’s services.  
Liebert v. Dept. of Revenue, 748 So. 2d 344 (Fla. 2d DCA 1999). 
 
Neither HRS nor mother has standing to sue to collect child support arrearage 
accumulating after majority of child, where obligation was pursuant to 
contract obligation between father and mother, and mother had not shown that 
she had provided any support for the children beyond her own legal 
responsibility.  
HRS v. Holland, 602 So. 2d 652 (Fla. 5th DCA 1992); Pyne v. Black, 650 So. 
2d 1073 (Fla. 5th DCA 1995). 
 
The Florida Supreme Court has held that the custodial parent to whom court 
ordered child support is due has standing to bring a contempt action to enforce 
an arrearage judgment for child support after the child has reached the age of 
majority. 
Gibson v. Bennett, 561 So. 2d 565 (Fla. 1990); Kranz v. Kranz, 661 So. 2d 876 
(Fla. 3d DCA 1995). 
 
Adult child does not have standing to bring claim for unpaid child support if 
rights to support ripened when child was minor, and parent has brought or is 
willing to bring claim for arrearage. 
Davis v. Hengen, 191 So. 3d 957 (Fla. 4th DCA 2016).   
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2.             Pleadings 


a. Notice 
 
It is improper for the Court to consider matters not raised by the pleadings 
nor noticed for hearing. Ellis v. Ellis, 603 So. 2d 114 (Fla. 4th DCA 1992); 
Douglas v. Douglas, 616 So. 2d 574 (Fla. 5th DCA 1993); Radin v. Radin, 593 
So. 2d 1231 (Fla. 3d DCA 1992) ( c ourt could not hold Husband in contempt 
for arrearage that accrued for the month not mentioned in the Motion for 
Contempt); Raskin v. Raskin, 625 So. 2d 1314 (Fla. 4th DCA 1993) (there 
was no surprise where allegations in pleadings gave sufficient notice that a 
judgment for arrearage was being sought); Hendershot v. Hendershot, 742 
So. 2d 444 (Fla. 4th DCA 1999) (trial court could not hear matters not 
noticed for hearing nor award relief not requested in post-dissolution 
pleadings). 
 
Order of contempt reversed when no findings as to commencement of 
arrearages, total unpaid balance, and computation of purge amount.  It appears 
from record that the court allowed more relief than what was requested in the 
pleadings.  Relief exceeding that which was pled is impermissible. 
Winton v. Saffer, 158 So.3d 703 (Fla. 3d DCA 2015).   
 
Practice Tip: In the motion for contempt include any additional noncompliance 
and monies that are owed from the date of filing through the date of the 
evidentiary hearing. 


b. Long-Arm Allegations 
 
When seeking enforcement against a non-resident Defendant, the initial 
pleading must contain sufficient jurisdictional allegations pursuant to Fla. Stat. 
§48.193 to allow Florida Court to exercise its long-arm jurisdiction over non-
resident defendant. Hurlock v. Hurlock, 703 So. 2d 535 (Fla. 4th DCA 1997) 
(trial court lacked personal jurisdiction absent proper allegations that parties 
maintained marital domicile in Florida at the time of commencement of the 
action). 
 
Farrell v. Farrell, 710 So. 2d 151 (Fla. 3d DCA 1998) (long-arm jurisdiction 
was established where husband spent two weeks each year during Christmas in 
Florida with wife in their condo, and used condo address as official mailing 
address while he traveled the rest of the year); Polo v. Polo, 643 So. 2d 55 (Fla. 
3d DCA 1994) (Florida could exercise long-arm jurisdiction given allegations 
that former husband breached foreign marital settlement agreement when he 
conveyed property in Florida to former wife which had encumbrances, but 
which should have been free and clear according to agreement). 
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3.             Legal Defenses 


a. Laches 
 
The defense of statutory laches must be pled in an action to enforce child 
support or it is waived, while the defense of equitable laches is not waived by 
failure to plead if allegations and evidence is presented which relate to that 
defense. Fisher v. Fisher, 613 So. 2d 1370 (Fla. 2d DCA 1993). 


4.              Foreign Decrees 


a. Full Faith and Credit to Judgments 
 
Florida must give full faith and credit to all final and non-modifiable judgments 
of sister states which were entered in accordance with the due process rights 
of all parties.  
Fisher v. Fisher, 613 So. 2d 1370 (Fla. 2d DCA 1993). 
 
In order to determine whether a foreign judgment is valid and entitled to full 
faith and credit, the Florida Court shall presume the judgment to be valid, 
but if challenged, the Court will refer to the laws of the forum where the 
judgment was rendered. 
 


Atwell v. Atwell, 730 So. 2d 858 (Fla. 1st DCA 1999) (Florida trial court 
needed to give full faith and credit to a California nunc pro tunc divorce 
order, and should not have granted the husband’s petition for annulment 
based on the Court’s finding that Florida law would not have permitted 
the wife to obtain a divorce nunc pro tunc). 


 
Newton v. Newton, 245 So. 2d 45 (Fla. 1971) (invalidity of final foreign 
decree must be pled and proved or it will be honored by Florida courts). 


 
Generally, awards of child support and alimony to be paid in the future are 
not final judgments entitled to full faith and credit, and any support arrearage 
should be reduced to a judgment in order to be considered final. Sackler v. 
Sackler, 47 So. 2d 292 (Fla. 1950); Gibson v. Bennett, 561 So. 2d 565 (Fla. 
1990) (supporting Sackler and holding further that even though a child support 
order is reduced to judgment, it is not transformed into an ordinary judgment 
debt, and is still enforceable through contempt); But see Fisher v. Fisher, 613 
So. 2d 1370 (Fla. 2d DCA 1993) (Indiana judgment for child support was 
due full faith and credit by Florida Court, even though no judgment establishing 
arrearage had been obtained, because the past-due payments were vested in that 
they were not subject to retroactive modification in either Indiana or Florida). 
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An Ohio-divorce decree ordering that real estate in Florida shall be sold and 
the net equity divided equally by the parties was not entitled to full faith and 
credit, as its enforcement required application of in rem jurisdiction; the 
granting of the foreign receiver to effectuate the sale would effectively cause 
a partition of the Florida property by utilizing a sale by receiver in lieu of a 
partition proceeding. 
Farley v. Farley, 790 So. 2d 574 (Fla. 4th DCA 2001). 


b. Domesticating Foreign Judgments  
 
When domesticating foreign judgments under the “Florida Enforcement of 
Foreign Judgments Act” {Fla. Stat. §55.501 et. seq.}, the respondent may 
defend against the domestication of a foreign degree by contesting the 
validity of the foreign decree. 
 


Following domestication of New York dissolution of marriage decree, 
former wife petitioned for enforcement of decree in Florida. The Florida 
Court obtained personal jurisdiction over the former husband and ordered 
him to obey New York order to transfer Florida deed to former wife, and 
to partition New York property. The former husband contested the 
jurisdiction of the Florida Court to enforce these orders sixteen years after 
dissolution. The Florida Court found that it did have jurisdiction over the 
former husband and had to enforce the New York judgment under full 
faith and credit once it was established that the New York Court had 
properly exercised its jurisdiction in making the order and decree deserved 
full faith and credit.  Gardiner v. Gardiner, 705 So. 2d 1018 (Fla. 5th 


DCA 1998). 
 
Where the former husband had sought the Mexican divorce, and made the 
residency allegations to obtain that decree, he was estopped to claim as a 
defense to the domestication/enforcement action brought by the former 
wife that the allegations as to residency were false and the foreign 
judgment, invalid.  Popper v. Popper, 595 So. 2d 100 (Fla. 5th DCA 1992). 
 
Fla. Stat. §55.509 allows for the debtor to stay the enforcement 
proceedings until an evidentiary hearing can be held regarding any 
objections to the validity of the foreign judgment that is to be enforced. 
See System One Southeast, Inc. v. Avery Dennison Corp., 704 So. 2d 665 
(Fla. 2d DCA 1997). 
 


The Court must have personal jurisdiction over the responding party in 
Florida before foreign decree can be domesticated and enforced. Overcash v. 
Overcash, 466 So. 2d 1261 (Fla. 2d DCA 1985); Jesse v. State, Department of 
Revenue, 711 So. 2d 1179 (Fla. 2d DCA 1998); Tabet v. Tabet, 644 So. 2d 
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557 (Fla. 3d DCA 1994) (any executable property interest that former wife had 
in properties was sufficient minimum contact to confer personal jurisdiction over 
her for purpose of satisfying former husband's domesticated judgment. Florida 
could exercise long-arm jurisdiction over the former wife for the purpose of 
enforcing the former husband’s domesticated judgment, where he demonstrated 
that the former wife had an interest in property located in the state). 
 
Venue in an action to domesticate a foreign decree is governed by the 
general venue statute, Fla. Stat. §47.011, which requires the action to be filed 
in the county where the responding party resides. In cases where modification 
of the foreign decree is also being sought, venue is according to Fla. Stat. 
§61.14(1) and allows the action to be filed in the county where either the 
responding party or moving party resides. 


c. Comity  
 
Rule of judicial “comity” allows courts of one state or jurisdiction to give effect 
to laws and judicial decisions of another state, not as matter of obligation, but out 
of deference and respect. 
Kittel v. Kittel, 194 So. 2d 640 (Fla. 3d DCA 1967). 
 
Florida court did not abuse its discretion when it refused to grant comity to New 
Zealand decree pertaining to husband’s obligation to pay permanent periodic 
alimony to former wife.  New Zealand decree reflected on its face that public 
policy of New Zealand regarding spousal maintenance was dramatically different 
from that of Florida. 
Maclaren v. Maclaren, 616 So. 2d 104 (Fla. 1st DCA 1993). 
 
Trial court has discretion whether to enforce a foreign country’s decree under the 
doctrine of comity, but cannot enforce such judgment where foreign court did 
not have personal jurisdiction over a party when it was entered.  
Johnson v. Johnson, 676 So. 2d 458 (Fla. 5th DCA 1996). 


d. UIFSA, Fla. Stat. §88.0011, et. seq. 
 
Specific to foreign child support orders, the “Full Faith and Credit for 
Child Support Orders Act” (FFCA), 28 U.S.C.A. §1738B (1996), preempted 
Florida law with respect to modification of foreign judgments under URESA. 
Dept. of Revenue v. Hylton, 703 So. 2d S33 (Fla. 4th DCA 1997). In response  
the “Uniform Interstate Family Support Act,” (UIFSA), Fla. Stat. §88.0011, et 
seq. in 1997 UIFSA was enacted. See Dept. of Revenue v. Sloan, 743 So. 2d 
1131 (Fla. 5th DCA 1999) (stating that the UIFSA and the URESA before it, 
were enacted to improve and extend by reciprocal acts, the enforcement of 
support obligations). 
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UIFSA provides remedies for the enforcement and modification of support 
orders which are cumulative and do not affect the availability of other 
remedies. Fla. Stat. §88.1031. 
 
Fla. Stat. §88.2011: provides the basis for acquiring personal jurisdiction over 
a non-resident individual party in order to establish, enforce, or modify a 
support order or determine parentage under this chapter. 
 


The individual is personally served while in the state; 
 
The individual submits to the jurisdiction of this state by consent, by 
entering a general appearance, or by filing a responsive document which 
effectively waives objection to personal jurisdiction; 
 
The individual resided with the child in this state; 
 
The individual resided in this state and provided prenatal expenses or 
support for the child; 
 
The child resides in this state as result of the acts or directives of the 
individual; 
 
The individual engaged in sexual intercourse in this state at a time when 
the child may have been conceived here; 
 
The individual asserted parentage in a tribunal or in a putative father 
registry maintained in this state by the appropriate agency; or 
 
There is any other basis consistent with the constitutions of this state and 
the United States for the exercise of personal jurisdiction. 
 


Fla. Stat. §88.2021: allows a Florida Court with personal jurisdiction over a 
non-resident to apply the special rules of evidence and procedure set forth in Fla. 
Stat. §88.3161, to receive evidence from another state, and to obtain discovery 
through a tribunal of another state. 
 
Fla. Stat. §88.2041: sets forth the criteria for handling simultaneous 
proceedings to establish a support order in another state. 
 
A tribunal of this state may exercise jurisdiction to establish a support order if 
the petition or comparable pleading is filed after a petition or comparable 
pleading is filed in another state or a foreign country only if: 
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(a) The petition or comparable pleading in this state is filed before the 
expiration of the time allowed in the other state or the foreign country 
for filing a responsive pleading challenging the exercise of jurisdiction 
by the other state or the foreign country; 


 
(b) The contesting party timely challenges the exercise of jurisdiction in 


the other state or the foreign country; and 
 


(c) If relevant, this state is the home state of the child. 
 
A tribunal of this state may not exercise jurisdiction to establish a support order 
if the petition or comparable pleading is filed before a petition or comparable 
pleading is filed in another state or a foreign country if: 
 


(a) The petition or comparable pleading in the other state or the foreign 
country is filed before the expiration of the time allowed in this state 
for filing a responsive pleading challenging the exercise of jurisdiction 
by this state; 


 
(b) The contesting party timely challenges the exercise of jurisdiction in 


this state; and 
 


(c) If relevant, the other state or the foreign country is the home state of 
the child. 


 
Fla. Stat. §88.2051: provides the criteria for determining continuing exclusive 
jurisdiction: 


 
Florida has continuing exclusive jurisdiction over a child support order as 
long as Florida remains the residence of the obligor, the individual 
obligee, or the child for whose benefit the support order is issued, unless 
the parties have filed written consents with Florida for another state Court 
to modify the order and assume continuing exclusive jurisdiction. 
 
Where another state Court had modified a Florida child support Order 
pursuant to this Act or a law substantially similar to it, then Florida may 
no longer exercise continuing exclusive jurisdiction to modify this order. 
 
If a Florida child support order has been modified by another state Court 
according to this Act or a law substantially similar to it, then Florida may 
not exercise  its  continuing  exclusive  jurisdiction  with  regard  to  the 
prospective enforcement of the original order issued in Florida, and may 
only enforce the order that was modified as to the amounts accruing before 







 


73 
 
 


 


the modification by the foreign Court, enforce the non-modifiable aspects 
of the order, and provide other relief for violations of the order which 
occurred before the effective date of the modification. 
 
Any temporary support orders issued pending resolution of a jurisdictional 
conflict does not create continuing exclusive jurisdiction in that issuing 
state. 
 
Regarding spousal support orders: Florida has continuing exclusive 
jurisdiction over a spousal support order lawfully issued in Florida 
throughout the existence of the support obligation. Furthermore, Florida 
may not modify a spousal support order issued by a foreign state Court 
having continuing exclusive jurisdiction over that order under the law of 
that state. 


 
Fla. Stat. §88.2061: provides that Florida may act as the initiating tribunal 
and request the Court of another state to enforce or modify a support order 
issued in that state. If Florida has continuing exclusive jurisdiction over the 
support order, then it may serve as a responding tribunal to enforce or modify 
the order when requested by the initiating Court of another state. Where 
Florida does not have continuing exclusive jurisdiction over a spousal 
support order, Florida may not serve a responding tribunal to modify a spousal 
support order of another state. 
 
Fla. Stat. §88.2071: states that where there is only one child support order, that 
is the order, which controls and must be recognized. However, where there are 
two or more child support orders issued by different states with the regard to 
the same parties, Florida must apply certain rules to determine which order to 
recognize. 
 


First, if only one of the Courts issuing the child support order had 
continuing exclusive jurisdiction to do so, then that order controls. 
 
If more than one Court had continuing, exclusive jurisdiction, the order 
issued by the Court in the current home state of the child controls. If an 
order has not been issued by a Court in the current home state, then the 
most recently issued order controls. 
 
If none of the Courts issuing the child support order had continuing 
exclusive jurisdiction under this act, then Florida, if it has jurisdiction over 
the parties, may issue a child support order, which controls. 
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Where multiple child support orders are outstanding, a party may bring an 
action in Florida to determine which child support order controls, only if 
the obligor or the individual obligee resides in Florida.   The requesting 
party must attach a certified copy of every support order in effect and give 
notice of the request to the interested parties. 
 
Within thirty (30) days after issuance of an order identifying the 
controlling support order, the party obtaining the order must file a certified 
copy of it with each tribunal that issued or registered an earlier order of 
child support. 


 
Fla. Stat. §88.2091: provides that the amounts collected and credited for a 
certain time period pursuant to a support order issued in another state must 
be credited against the amounts accruing or accrued for the same time period 
under a support order issued in Florida. 
 
Fla. Stat. §88.3011: itemizes all the proceedings allowed under this Act and 
where to find them. Of particular interest is (2), which provides that an 
individual petitioner or a support enforcement agency may commence any 
proceeding authorized under this Act either by filing a petition with an 
initiating tribunal for forwarding, or by filing directly  in  the  tribunal  of  
another  state  which  has  or  can  obtain  personal jurisdiction over the 
respondent. 
 
Fla. Stat. §88.3031: states that when Florida is the responding state it shall 
apply the procedural and substantive laws, including rules on choice of law, 
that are generally applicable to similar proceedings originating in this state 
and also that Florida shall determine the duty of support and amount 
payable in accordance with Florida law and guidelines. 
 
Fla. Stat. §88.3041: explains the duties of the initiating tribunal. The 
requesting party may file a petition or comparable pleading allowed by this Act 
in Florida Court. Florida will then forward the petition in triplicate, with the 
accompanying documents, to the responding tribunal (the Court with proper 
jurisdiction under this Act to enforce or modify). In cases where the 
responding state has not enacted this Act or law or procedure substantially 
similar, then Florida may issue a certificate and make findings required by 
the law of the responding state. 
 
Fla. Stat. §88.3051: explains the duties of the responding state Court. Upon 
receipt of the petition or pleading from the initiating Court, or directly from 
the petitioner, per Fla. Stat. §88.3011 (3), it shall cause the petition to be filed. 
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Then the responding tribunal may issue or enforce a support order, modify 
a child support order, or render a judgment to determine parentage. 
 
Fla. Stat. §88.3111: details what must be contained in the pleadings and 
accompanying documents filed by a petitioner seeking to establish or modify 
a support order, or to determine parentage. 
 
Fla. Stat. §88.3131: provides for fees and costs. 
 
Fla. Stat. §88.3161: sets forth special rules of evidence and procedure. A few 
include: 
 


The petitioner is not required to be physically present in Florida, where 
Florida is the responding tribunal, for the establishment, enforcement, 
or modification of a support order or a judgment determining parentage. 
 
Verified petitions, affidavits, etc., not excluded under the hearsay rule if 
given in person, is admissible in evidence if it was given under oath by a 
party or a witness residing in another state. 
 
A copy of the record of child support payments, certified as a true copy of 
the original by the custodian of the record may be forwarded to the 
responding tribunal as evidence of the facts asserted in it. 


 
Fla. Stat. §88.4011: concerns the petition to establish an initial support order. 
 


Where there has not been a support order issued which is entitled to 
recognition under this Act, then Florida, as the responding state, may issue 
a support order if the requesting individual or the support enforcement 
agency seeking the order is located in another state. 
 
Florida may issue a temporary child support order only if the respondent 
has signed a verified statement acknowledging parentage, or there has 
been a lawful determination of parentage, or there is other clear and 
convincing evidence that the respondent is the child’s parent. 
 
Following notice and opportunity to be heard, if the Florida Court finds 
that the obligor owes a duty of support, it shall issue a support order 
directed to the obligor. 
 


Fla. Stat. §88.5011: provides that income-withholding orders issued in another 
state may be sent to the person or entity defined as the obligors employer 
under the income deduction law of this state, or payor as defined by Fla. Stat. 
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§61.046, without first filing a petition or comparable pleading or registering the 
order with a tribunal of this state. See Fla. Stat. §88.6021 and Fla. Stat. 
§88.6031, also deal with IDO’s. 
 
Fla. Stat. §88.6021: sets forth the procedure to register order for enforcement.  
Upon receipt of a request for registration, the registering tribunal shall file 
the order as a foreign judgment, together with one copy of the documents and 
information. A pleading seeking a remedy that must be affirmatively sought 
under another law of this state, may be filed at the same time as the request 
for registration or later. This pleading must specify the grounds for the remedy 
sought.  
 
Fla. Stat. §88.6031: provides that the effect of the registration in Florida of a 
support order or income withholding order issued in another state is that the 
order is enforceable in Florida in the same manner and is subject to the same 
procedures as an order issued in Florida. However, except as provided in 
this Act, Florida may enforce, but not modify, a registered order if the issuing 
tribunal had jurisdiction.   
 
Fla. Stat. §88.6041: concerns choice of law and states that the law of the 
issuing state governs the nature, extent and amount and duration of the current 
payments and other obligations of support, and the payment of arrearages 
under the order. The statute of limitations under the laws of Florida, or the 
issuing state, whichever is longer, applies to proceedings for arrearages. 
 
Following registration, the registering tribunal notifies the non-registering 
party (obligor), and sends that party a copy of the registered order and 
accompanying documents and information, including the amount of arrearage 
being sought. The non-registering party has twenty days after notification to 
contest the order and request a hearing, or the order will be confirmed and 
enforced. 
 
Fla. Stat. §§88.6051 – 6071: concern the procedure and defenses allowed 
when contesting the registration or enforcement of a support order. 
 
Fla. Stat. §88.6101: states that a Florida Court may enforce a child support 
order of another state registered for the purpose of modification, in the same 
manner as if the order had been issued in Florida, but the order may not be 
modified unless the requirements of Fla. Stat. §88.6111 have been met. 
 
Fla. Stat. §88.6111: provides the requirements that must be met before a 
child support order of another state may be modified here. 
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Neither the child, the obligee or the obligor still reside in the issuing state, 
 
The petitioner seeking modification, must be a non-resident of Florida, 
and 
 
The respondent is subject to the personal jurisdiction of Florida.  OR 
 
The parties have filed written consents in the issuing tribunal for Florida to 
assume continuing exclusive jurisdiction of the support order, and either 
the child or an individual party is subject to the personal jurisdiction of the 
Florida Court. (If the issuing tribunal has not enacted a law in substantial 
conformity with this Act, then the consent otherwise required of a party 
residing in Florida is not required for the Florida Court to assume 
jurisdiction to modify the child support order. 
 
The same Florida procedural and substantive law regarding the 
modification of child support order issued in this state apply in actions to 
modify a registered child support order. 
 
Florida may not modify any aspect of a registered child support order 
which may not be modified under the law of the issuing state. 
 
Upon modifying a child support order issued in another state, the Florida 
Court becomes the tribunal of continuing exclusive jurisdiction. 


 
Fla. Stat. §88.6121: states that if a child support order issued by a tribunal of 
this state is modified by a tribunal of another state which assumed jurisdiction 
pursuant to the Uniform Interstate Family Support Act, a tribunal of this state: 
 


May enforce the order that was modified only as to arrears and interest 
accruing before the modification. 
 
May provide appropriate relief for violations of its order which occurred 
before the effective date of the modification. 
 
Shall recognize the modifying order of the other state, upon registration, 
for the purpose of enforcement. 


e. Case Law 
 
Gonzales v. Trudeau, 657 So. 2d 60 (Fla. 4th DCA 1995) (registration of the 
foreign support order could not be confirmed until respondent challenging 
registration has had an opportunity to present evidence and litigate his or 
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her objections to the registration. The law of the foreign state is applied to 
determine the validity of the order being registered). 
 
The registration of a foreign support order or an order for arrearage based on 
the foreign support obligation, does not preclude a subsequent contempt 
proceeding for the failure of the obligor to pay the support for which the 
judgment was entered. The fact that it is reduced to judgment does not 
convert the arrearage into common debt not enforceable by contempt. Griffin 
v. Griffin, 548 So. 2d 257 (Fla. 2d DCA 1995); Gibson v. Bennett, 561 So. 2d 
565 (Fla. 1990). 
 
An order determining which state’s child support order controls is an 
appealable order. Dept. of HRS v. Franklin, 630 So. 2d 661 (Fla. 2d DCA 
1994); Dept. of Revenue v. Sloan, 743 So. 2d 1131 (Fla. 5th DCA 1999). 


E. Other Methods and Remedies for Enforcement of Financial Issues 


1.             Liens Against Property 


a. Recording of Liens 
 
A judgment becomes a lien against real property when it is recorded in the 
county where the property is located. The lien is effective for seven years.  
Fla. Stat. §55.10(1).  When obtaining a judgment for arrearage, a certified copy 
should be recorded in the county where the real property is located. 
 
A charging lien to secure attorney’s fees may attach to the proceeds of a 
dissolution action if the proper procedure is followed, and the lien may be 
recorded against property where appropriate. See Cole v. Kehoe, 710 So. 2d 
705 (Fla. 4th DCA 1998) (holding that a charging lien cannot secure fees 
incurred by attorney to enforce the charging lien); Garfield v. Green, 687 So. 
2d 1388 (Fla. 4th DCA 1997). 
 
The Court should have allowed wife to present proof of former husband’s 
non-payment of support under New York support order in her action to 
impose an equitable lien on former husband’s property. The trial c ourt 
erred in failing to permit her to demonstrate entitlement to the lien, and 
erred in ruling that the establishment of a money judgment for the support 
arrearage reduced the judgment to an ordinary judgment debt enforceable only 
by law.  
Rosenblatt v. Rosenblatt, 635 So. 2d 132 (Fla. 3d DCA 1994). 
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Where the wife’s equitable distribution award was in the form of fixed, 
deferred payments, to be paid regardless of any intervening circumstances, it 
would be proper to secure the award with a lien upon the husband’s business 
assets and real property, or life insurance  
Rey v. Rey, 598 So. 2d 141 (Fla. 5th DCA 1992).  See also Fraga v. Fraga, 562 
So. 2d 851 (Fla. 3d DCA 1990); Charlebois v. Charlebois, 574 So. 2d 1220 
(Fla. 3d DCA 1991). 
 
Where former husband owed former wife approximately $315,000 in support 
arrearage and sought to execute on former husband’s stock in former 
professional association, the Court found that the stock was a key income 
producing asset and stayed the execution. However, the Court erred in failing 
to either require the former husband to furnish adequate security or to 
otherwise protect the former wife’s claim while execution was stayed. 
Brody v. Poliakoff, 689 So. 2d 441 (Fla. 3d DCA 1997). 
 
An ore tenus pronouncement of an equitable lien by general magistrate against 
former wife’s home (the former marital domicile) was sufficient to impress a 
lien upon the proceeds from the sale thereof (which occurred during former 
wife’s bankruptcy stay period when she sold the realty) when the former wife 
subsequently used the sales proceeds to purchase a new home which she claimed 
as homestead.  Her claim that the lien was precluded by her homestead rights 
was not upheld as a result of her egregious conduct.  
Randazzo v. Randazzo, 980 So. 2d 1210 (Fla. 3d DCA 2008). 


b. Jointly Titled Property 
 
Property held as a tenancy by the entirety is not subject to lien or judgment 
against just one tenant. Sharp v. Hamilton, 495 So. 2d 235 (Fla. 5th DCA 
1986), affirmed at 520 So. 2d 9 (Fla. 1988) (trial court could quiet title in 
favor of wife in dissolution action as  lump  sum  alimony  as  against  
judgment  lien  and  mortgage executed solely by husband during their 
marriage); Hadden v. Cirelli, 675 So. 2d 1003 (Fla. 5th DCA 1996); Hurlbert 
v. Schackleton, 560 So. 2d 1276 (Fla. 1st DCA 1990). 
 
Execution may not proceed against a former husband’s interest in a jointly 
owned home, even if the former wife is in exclusive possession and the former 
husband no longer lives there.   
In Re Melisi’s Estate,  440 So. 2d 584 (Fla. 4th DCA 1983). 
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c. Homestead Protection 
 
The former husband is not deemed to have abandoned the home and may 
preserve a constitutional claim to his interest in it as his “homestead.” 
See Cain v. Cain, 549 So. 2d 1161 (Fla. 4th DCA 1989). 
 
A trial judge cannot order a former spouse to pay over the proceeds of that 
spouse’s share of the net sale proceeds from the marital home to satisfy 
arrearage if the homestead claim can be maintained and a good faith intention 
is shown to invest those proceeds in a new homestead residence.  
Berger v. Berger, 559 So. 2d 737 (Fla. 5th DCA 1990). 
 
Egregious failure to pay support justifies equitable lien in specified amount 
against homestead property.  
Radin v. Radin, 593 So. 2d 1231 (Fla. 3d DCA 1992). 
 
Court may not order arrearage paid from proceeds of sale of home where 
husband established a homestead with new wife and child when affidavit 
reflected husband’s intent to use proceeds to establish another homestead. 
Berger v. Berger, 559 So. 2d 737 (Fla. 5th DCA 1990). 
 
Court could order former husband to sell his home upon finding he was using 
homestead exemption laws to defraud his former wife. Gepfrich v. Gepfrich, 
582 So. 2d 743 (Fla. 4th DCA 1991). See also Partridge v. Partridge, 912 So. 
2d 649 (Fla. 4th DCA 2005) (trial court had authority to enter final judgment 
of foreclosure on an equitable lien on former husband’s property to satisfy his 
unpaid support obligation even though the property was designated as 
homestead before the divorce where former husband’s contemptuous conduct 
justified the forced sale). 
 
Former wife could garnish former husband’s share of proceeds from sale of 
former marital residence, held in escrow pending determination of whether 
homestead exemption applied, in absence of showing that husband had good 
faith intention reinvesting of proceeds in another homestead within reasonable 
time. 
Myers v. Lehrer, 671 So. 2d 864 (Fla. 4th DCA 1996). 
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Former husband’s waiver, under Marital Settlement Agreement, of homestead 
exemption did not violate public policy and, thus, former wife could garnish 
husband’s share of marital home sale proceeds to satisfy outstanding judgments 
against former husband; husband was represented by counsel, former wife was 
also entitled to homestead exemption, and waiver resolved financial matters of 
marital relationship. 
Myers v. Lehrer, 671 So. 2d 864 (Fla. 4th DCA 1996). 
 
Former husband’s residence, inherited from his mother, was entitled to 
homestead exemption as defense against former wife’s lien even though 
former husband and his current wife owned another residence in which she 
lived and for which the claimed homestead exemption, because they were 
legally separated.   
Law v. Law, 738 So. 2d 522 (Fla. 4th DCA 1999). 


2.         Income Deduction Orders 
 
Upon the entry of an initial support order or judgment or an order enforcing 
or modifying support, an income deduction order must be prepared by the 
Court.  Fla. Stat. §61.1301(1)(a),(1)( but the court, in its discretion, may stay 
the effectiveness of the order, but it automatically becomes effective if 
payments become one-month delinquent.  Fla. Stat. §61.1310(1)(c). 


 
Whether to issue an income deduction order is a matter within the discretion 
of the Court.   
HRS v. Beckwith, 624 So. 2d 395 (Fla. 5th DCA 1993). 
 
The court held that it was improper to stay the effectiveness of an income 
deduction order when the payee had a past history of noncompliance. 
Almodovar v. Gonzalez, 573 So. 2d 380 (Fla. 3d DCA 1991).  
 
Delayed orders are only proper where there has been timely payment of past 
child support obligation and where there is substantial assurance of future 
payment. The income deduction order continues in full force and effect as long 
as support obligations are owing or until further order of the Court.  Fla. Stat. 
§61.1301(1)(d);  Rivero v. Lee, 617 So. 2d 397 (Fla. 3d DCA 1993) (error to 
fail to issue immediate income deduction order where there was a history of 
failing to pay, amount of arrearage was significant, and there was no substantial 
assurance that the father would pay same); Hinton v. Smith, 725 So. 2d 1154 
(Fla. 2d DCA 1998); Dept. of Revenue v. LaPorte, 735 So. 2d 574 (Fla. 2d 
DCA 1999) (once Court has reduced arrearage to judgment, it must enter either 
an immediate or delayed income deduction order). 
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Fla. Stat. §61.046(7) serves as a complete statement of what income can be 
reached by Chapter 61 Income Deduction Order. It expressly excludes V.A. 
disability benefits and unemployment compensation from the definition of 
income, except for the purpose of establishing an amount of support. Therefore, 
Fla. Stat. §175.241 which prohibits garnishment of firefighters’ pension 
benefits is implicitly repealed. Alvarez v. Board of Trustees, 580 So. 2d 151 
(Fla. 1991), Fla. Stat. §61.30, Florida Statutes, now includes V.A. disability 
benefits in its computation of income for child support purposes. See Fletcher 
v. Fletcher, 573 So. 2d 941 (Fla. 1st DCA 1991) (exclusion of veterans 
disability benefits overridden by Fla. Stat. §61.30). 
 
Fla. Stat. §61.1301 only authorizes income deduction orders to enforce 
child support and alimony awards. See Badour v. State, 653 So. 2d 511 (Fla. 
4th DCA 1995) (error to enter IDO where final judgment failed to establish 
amount of husband’s child support obligation, or any dispositive provision 
compelling him to pay support, and furthermore, IDO was erroneously entered 
against any funds that might be derived from husband’s Worker’s Compensation 
claim, as there was no evidence presented that the Worker’s Compensation claim 
would be subject to equitable distribution or garnishment); Baime v. Baime, 
912 So. 2d 1273 (Fla. 4th DCA 2005) (income deduction order cannot be 
used solely for the payment of attorney’s fees resulting from proceedings to 
modify child support). 
 
Income deduction orders, like equitable garnishment under Fla. Stat. §61.12, 
are subject to the percentage of income limitations in 15 U.S.C., Section 
1673(b) (2).  
Garcia v. Garcia, 560 So. 2d 403 (Fla. 3d DCA 1990). 
 
In a case involving enforcement of support arrearage by Income Deduction 
Order entered against income from obligor’s former law firm, the law firm 
claimed entitlement to set off against amounts obligor husband owed firm. 
Trial c ourt erroneously allowed set off, and was reversed because at the time 
the IDO was served, the debt to the firm was not a matured debt; i.e., one 
which was unconditionally due and presently payable, and so there was no 
entitlement to setoff.  
Bostic v. Bostic, 678 So. 2d 366 (Fla. 2d DCA 1996). 
 
Income deduction orders cannot be used to effectuate an equitable 
distribution scheme.  
Motil v. Motil, 771 So. 2d 1251 (Fla. 2d DCA 2000). 
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Income deduction order for the entire 65% of his net disposable income 
allowed by law for the benefit of former husband’s children from second 
marriage, who were still minors and in need of current support, took 
precedence over arrearage owed for support of children from first marriage, who 
were adults.  
DOR v. Knight, 765 So. 2d 963 (Fla. 4th DCA 2000). 
 
Trial court issuing income deduction order to enforce alimony obligation must 
order that alimony arrearage be paid in amount equal to twenty percent or more 
of ongoing periodic obligation stated in order.  Trial court does not possess 
discretion to order payment of arrearage in lesser amount.   
Timmons v. Timmons, 179 So. 3d 380 (Fla. 2d DCA 2015).   


3.         Garnishment 
 
Garnishment under Chapter 77, Florida Statutes, is available to “enforce 
and satisfy  the  orders  and  judgments  of  the  Court  for  alimony,  suit  
money  and support.” 
Fla. Stat. §61.12(1). 
 
Garnishment is an appropriate remedy to enforce payment of a child 
support arrearage, even if the child has attained majority.  
Cooper v. Cooper, 546 So. 2d 107 (Fla. 4th DCA 1989); Reyf v. Reyf, 620 So. 
2d 218 (Fla. 3d DCA 1993). 
 
A voluntary agreement to provide support, not incorporated into a Court 
order, will not serve as a basis for garnishment under §61.12, Florida Statutes. 
 
Garnishment as enforcement of a judgment for arrearage is permitted by 
§61.12, Florida Statutes.  
See Cooper v. Cooper, 546 So. 2d 107 (Fla. 4th DCA 1989); Gibson v. 
Bennett, 561 So. 2d 565 (Fla. 1990). 
 
Once a foreign judgment has been domesticated and established as a Florida 
judgment, enforcement by garnishment may be sought. 
Clemons  v. Morris, 350 So. 2d 519 (Fla. 4th  DCA 1977); Sokolsky v. Kuhn, 
405 So. 2d 975 (Fla. 1981). 
 
A Court may order a continuing writ to enforce payment of alimony or 
child support. Fla. Stat. §61.12(2), and 77.0305, but not other obligations. See 
Reyf v. Reyf, 620 So. 2d 218 (Fla. 3d DCA 1993) (garnishment statute does 
not provide for continuing writ of garnishment to enforce final judgment for 
attorney’s fees ancillary to dissolution action); Sachs v. Sachs, 623 So. 2d 
640 (Fla. 3d DCA 1993). 
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Alimony is not a “debt” for purposes of garnishment.  
Alters v. Albanese, 547 So. 2d 197 (Fla. 4th DCA 1989). 
 
The exemption of wages of the head of a household from garnishment under 
Fla. Stat. §222.11 does not apply to obligations for alimony or support.   Fla. 
Stat. §61.12.  Avoidance of this exemption is obtained, however, only on strict 
compliance with the requirements of Fla. Stat. §61.12. HRS v. Sweeting, 423 
So. 2d 1025 (Fla. 4th DCA 1982); Vetrick v. Hollander, 566 So. 2d 844 (Fla. 
4th DCA 1990) (wife must deny husband’s head of family affidavit within 
two days to proceed with her motion for continuing writ of garnishment). 
 
A judgment for alimony or child support arrearage may be enforced against 
wages of head of household by continuing writ of garnishment regardless of 
fact that order giving rise to arrearage no longer continues in effect as 
children have reached majority.   
Cooper v. Cooper, 546 So. 2d 107 (Fla. 4th DCA 1989). 
 
The right to garnish a spendthrift trust is limited to disbursement due or 
actually made. If the disbursement is within the trustee’s discretion, the Court 
may not order the trustee to disburse. If the trustee wishes to make 
payments to the beneficiary in excess of the alimony due, he must seek Court 
approval and show sufficient assets remain in the trust to secure payment of 
the alimony. Continuing garnishment was sustained in lieu of ne exeat to 
secure alimony, but is “last resort” available only where traditional method 
ineffective.  
Bacardi v. White, 463 So. 2d 218 (Fla. 1985). 


4.        Arrearages 


a. Generally 
 
Entry of judgment for arrears in support does not preclude enforcement by 
equitable remedies including contempt.  
Rosenblatt v. Rosenblatt, 635 So. 2d 132 (Fla. 3d DCA 1994); Gibson v. 
Bennett, 561 So. 2d 565 (Fla. 1990). 
 
Unpaid alimony and child support payments are vested, and the obligee has a 
right to a judgment for arrearage. O’Har a v. O ’Ha ra, 564 So. 2d 1230 (Fla. 2d 
DCA 1990); See also Doyle v. Doyle, 789 So. 2d 499 (Fla. 5th DCA 2001).  
The trial court has no authority to cancel past installments or to reduce the 
amounts due. Dept. of Revenue v. Strickler, 702 So. 2d 277 (Fla. 1st DCA 
1997); Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998).   
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Trial court retains jurisdiction to enforce arrearage judgment and to change 
manner of making payments if necessary.  
Denby v. Dept. of HRS, 685 So. 2d 982 (Fla. 5th DCA 1997). 
 
No error in holding husband in willful contempt and entering final money 
judgment to the wife for arrearage.  
Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994). 


b. Determining Arrearage Award 
 
In determining arrearage, the Court may not adjust unitary award for two 
minor children by one-half at the point in time when the older child reaches 
majority.  
Turner v. Turner, 553 So. 2d 1385 (Fla. 5th DCA 1990). 
 
Offset of alimony against husband’s overpayment of child support is improper 
where the husband’s payments were voluntary and there was no agreement 
for an offset. Servies v. Servies, 524 So. 2d 678 (Fla. 1st DCA 1988); But see 
Pimm v. Pimm, 601 So. 2d 534 (Fla. 1992) which distinguishes Servies and 
indicates that the facts of each case must be examined as to “voluntariness” 
and a hardline rule may not apply. 
 
Credit can be allowed for payments made directly to child or child’s behalf 
where made substantially in conformity with the Court order. No credit for 
payments that are considered as gifts.  
DOR v. Kiedaisch, 670 So. 2d 1058 (Fla. 2d DCA 1996). 
 
Error to set off arrearage including retroactive child support, against overpaid 
alimony. However, it was OK to set off the attorney’s fee and costs against the 
overpaid alimony.  
Waldman v. Waldman, 612 So. 2d 703 (Fla. 3d DCA 1993); Dept. of Revenue 
v. Watt, 681 So. 2d 800 (Fla. 2d DCA 1996). 
 
Error to credit father with Christmas gifts for child and for support during time 
the father had child during Summer against child support arrears.  
Jones v. Jones, 689 So. 2d 1264 (Fla. 4th DCA 1997). 
 
Error to allow setoff against child support arrearage where wife had 
wrongfully taken dependency exemption for the children on her Federal 
Income Tax in violation of dissolution decree, because issue of setoff had not 
been pled or noticed, and there was no record  evidence  to  support  the  
setoff.   
Dept. of Revenue v. Strickler, 702 So. 2d 277 (Fla. 1st DCA 1997). 
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Error to give husband credit against arrearage for the time that the child resided 
with him. Modifications of child support are to be sought prior to time 
payments are due. Also, error to fail to enter judgment for the amount of 
arrearage. Puglia v. Puglia, 600 So. 2d 484 (Fla. 3d DCA 1992); Parrish v. HRS, 
525 So. 2d 1029 (Fla. 5th DCA 1988); Scott v. Bennett, 650 So. 2d 1094 
(Fla. 3d DCA 1995); But see Dept. of Revenue v. Watt, 681 So. 2d 800 (Fla. 
2d DCA  1996) (where  parties  had  agreed  to  a  credit  for  the  21 months the 
child had resided with the father, credit was proper). 


c. Modification of Arrearage  
 
The right of the child to receive support cannot be denied because of mother’s 
misconduct, and consequently Court’s abatement of child support and 
discharge of arrearage was error.  
HRS v. Smith, 605 So. 2d 1335 (Fla. 5th DCA 1992); Waugh v. Waugh, 679 
So. 2d 1 (Fla. 2d DCA 1996). 
 
Courts may not modify a judgment for arrearage without first finding 
compelling equitable reasons.  Dept. of Revenue v. Evans, 706 So. 2d 933 (Fla. 
2d DCA 1998); Dept. of Revenue v. LaPorte, 735 So. 2d 574 (Fla. 2d DCA 
1999) (once Court has reduced arrearage to judgment, it must enter either an 
immediate or delayed income deduction order). 
 
Nolte v. Nolte, 544 So. 2d 1146 (Fla. 2d DCA 1989) (custodial parent had 
expelled child from home permanently, and care of child was assumed by 
noncustodial parent, thus, Court could retroactively terminate child support). 


d. Arrearage Payoff  
 
General Magistrate’s recommendation which court ratified deemed by appellate 
court to be an abuse of discretion where the former husband was ordered to 
satisfy the $18,005.25 rehabilitative alimony arrearage at the rate of $94.75 per 
month, primarily because the installment payment would defeat the purpose of 
the original rehabilitative alimony.  The appellate court reasoned that where the 
expiration of the rehabilitation alimony award was “only a few years away” after 
which time the former husband would have the financial ability to pay off the 
debt at a higher installment rate. 
Thompson v. Thompson, 989 So. 2d 1237 (Fla. 4th DCA 2008). 
 
Error for court not to order alimony arrears in motion for contempt when all 
alimony not paid. 
Strochak v. Strochak, 164 So. 3d 142 (Fla. 4th DCA 2015).   
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5.         Statutory Sanctions for Failure to Pay Child Support  


a. Petition to Suspend or Deny Professional Licenses 
 
(Chapter 231, Teachers, 409 and 455, Health Care, 559) Fla. Stat. §61.13015 
and Fla. Stat. §409.2598: 
 


Obligee may file petition when all other available remedies have been 
exhausted. 
 
Obligee gives notice to obligor of delinquency. 
 
Notice gives obligor 30 days from date that service is complete to pay 
the delinquency or reach an agreement with the obligee to pay the 
delinquency. 
 
Notice must state that if payment is not made or an agreement 
reached the license or certificate to practice the profession may be denied 
or suspended by Court order. 
 
If delinquency exists and obligor fails to pay or reach agreement within 
thirty (30) days after completion of service of the notice of delinquency, 
the obligee sends a second notice to the obligor stating that the obligor 
has thirty (30) days to pay the delinquency or reach an agreement. 
 
If obligor fails to respond to either notice or fails to pay or reach an 
agreement after the second notice, the obligee may petition the Court 
to deny or suspend the license or certificate. 


 
The Court may deny the Petition if: 
 


Denial or suspension would result in irreparable harm to the obligor or 
employees of the obligor or would not accomplish the objective of 
collecting the delinquency. 
 
Obligor demonstrates that he has made a good faith effort to reach an 
agreement with the obligee. 
 
The Court determines that an alternative remedy is available to the 
obligee which is likely to collect the delinquency. 


 
Subsequent payment or agreement to pay and first payment can reinstate 
upon written proof to the Court of compliance. 
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Notice is by certified mail, return receipt requested or publication where 
obligor cannot be located. Mail service is complete on receipt. 


b. Suspension of Driving Privileges 
 
Fla. Stat. §61.13016(b) provides for the suspension of Driver’s License for 
delinquent child support. 
 
Notice of Intent to suspend must be served and it must state “the period of 
the delinquency and the total amount of the delinquency as of the date of the 
notice.” 
 
The Notice of Intent to Suspend Driver License/Vehicle Registration must be 
sent to the obligor in accordance with Fla. Stat. §61.13016 (1996). 
 
Fla. Stat. §61.13016(3) provides that the obligor may only contest the Notice 
of Delinquency and Intent to Suspend by alleging a mistake of fact 
regarding the existence of a delinquency or the identity of the obligor. 
 
Obligor must file an action contesting the matter within 20 days of mailing of 
the Notice, or Notification is given to the Department of Motor Vehicles to 
suspend. 
 
If Petition to Contest is filed, hearing must be had within 15 days and Court 
must make a ruling within 10 days after the hearing. 
 
Obligor can also avoid the suspension by entering into a written agreement 
for the payment of the delinquency with the obligee or the - IVD Agency, if 
appropriate.  Fla. Stat. §61.13016(3). 


c. Attorney Discipline 
 
Rule 4-8.4, Rules of Professional Conduct were amended to add (h), which 
states that a lawyer shall not willfully refuse, as determined by a Court of 
competent jurisdiction, to timely pay a child support obligation. This rule was 
added so that lawyers who failed to pay their child support obligations would be 
disciplined consistently with other professionals who fail to pay child support, 
as provided at Fla. Stat. §61.1305 (1993). Thus, attorneys can also be 
disciplined for the willful failure to pay their child support obligations by the 
suspension or denial of their professional license. 
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6.         Right to Interest 
 
Error to fail to award prejudgment interest on the support arrearage. Holt v. 
Holt, 596 So. 2d 106 (Fla. 1st DCA 1992); Jacobson v. Jacobson, 595 So. 2d 
292 (Fla. 5th DCA 1992); Golden v. Lewis, 647 So. 2d 979 (Fla. 2d DCA 1994); 
Herrero v. Pearce, 571 So. 2d 96 (Fla. 1st DCA 1990); Thurman v. Thurman, 
637 So. 2d 64 (Fla. 1st DCA 1994) (error to fail to enter judgment for 
arrears together with interest); Warner v. Warner, 692 So. 2d 266 (Fla. 5th 


DCA 1997); Remington v. Remington, 705 So. 2d 920 (Fla. 4th DCA 1997). 
 
Error to allow husband to pay Court ordered obligations in installments 
without awarding interest on the unpaid balance at the legal rate.  
Zak v. Zak, 629 So. 2d 187 (Fla. 2d DCA 1993). 
 
A party’s arrearage should not be deferred until the termination of support 
obligation; the obligor party should make reasonable payments on the 
arrearage concurrent with the regularly awarded support and interest should 
accrue on arrearage at the statutory rate.  
Leone v. Weed, 474 So. 2d 401 (Fla. 4th DCA 1985); Puglia v. Puglia, 600 
So. 2d 484 (Fla. 3d DCA 1992); Dept. of Revenue v. Whaley, 692 So. 2d 1016 
(Fla. 3d DCA 1997). 
 
Prejudgment interest accrues from the date of the arrearage judgment only 
where there has been a default. Husband made timely payments since the last 
Judgment for arrearage.   
Dept. of Revenue v. Barranco, 673 So. 2d 923 (Fla. 2d DCA 1996). 
 
Error to award prejudgment interest on unpaid college expenses where 
amount was unliquidated until trial Court determined obligation, as husband had 
no knowledge of amount he was required to pay until that point.   
Sutton v. Sutton, 701 So. 2d 370 (Fla. 2d DCA 1997). 
 
Court has discretion to award interest back to the date it would have been 
administratively feasible to make the distribution of retirement pursuant to a 
QDRO.  
Shannon v. Shumate, 598 So. 2d 308 (Fla. 2d DCA 1992). 
 
No interest accrued on child support arrearage previously determined to be 
due under a judgment of dissolution, where the trial Court setting the arrearage 
did not order payment of interest, and the judgment, was not appealed; the trial 
Court has not prohibited, in fashioning a remedy in a contempt proceeding 
in which an arrearage was established, to enter an order for periodic 
repayment of the arrearage only; the mother had not requested a judgment, 
she had merely requested the Court to enforce the provisions of the earlier 
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judgment, which the Court did by ordering the father to pay the arrears 
under a monthly payment schedule until fully paid.   
McCready v. Jarvis-Fox, 779 So. 2d 581 (Fla. 5th DCA 2001). 
 
Interest becomes due on lump sum alimony arrearage from the date it was 
due until the date it was paid.  
Jacobson v. Jacobson, 595 So. 2d 292 (Fla. 5th DCA 1992). 


7.        Writs, Florida Statutes Section 61.11 
 
Effective July 1, 1992, Fla. Stat. §61.11 was amended to provide that when 
either party is about to remove himself or his property out of the state, or 
convey or conceal it, the Court may award a ne exeat or injunction against 
him or his property and make such orders as will secure alimony or support to 
the party who should receive it. 
 
The statute permitting ne exeat injunctions or other orders to secure alimony 
or support applies when there is an attempt to dissipate marital assets. 
Leonard v. Leonard, 678 So. 2d 497 (Fla. 5th DCA 1996) (wife’s conduct 
warranted temporary injunction where she revoked trust that had controlled 
lottery proceeds for past six years, and parties had split those proceeds equally 
prior to separation, she emptied safe deposit box, denied husband access to 
trust documents and denied his claim to lottery proceeds); Widom v. Widom, 
679 So. 2d 74 (Fla. 4th  DCA 1994) (the remedy of injunction provided by this 
statute is applicable both before and after a final judgment of dissolution). 
 
Siravo v. Siravo, 670 So. 2d 983 (Fla. 4th DCA 1996) involved a writ of ne 
exeat that was issued due to the former husband’s conduct. Upon finding 
that the former husband was removing assets, conducting business under 
another name and hiding to avoid obligations under the Final Judgment, but 
was not a flight risk, the Court had him incarcerated for an indefinite period of 
time.  The appellate Court reversed the writ because the trial Court did not 
use it appropriately in this case. The writ of ne exeat cannot be used 
independently as a substitute for contempt or injunction, where its main 
purpose is not to prevent a party from fleeing or removing assets, but rather, is 
being used to force the party to produce assets or post bond, to satisfy a 
judgment. An order of contempt or for an injunction would have been more 
appropriate. Ne exeat is reserved for cases where the party is a flight risk or is 
about to fraudulently conceal or convey assets. 
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I.  AGREEMENTS 
 


A.  Prenuptial/Postnuptial Agreements 


 
First District 


Second District 


Third District 


Fourth District 


EVIDENCE SUPPORTED TRIAL COURT'S FINDING THAT UNMARRIED PARTIES 
ENTERED INTO VALID ORAL COHABITATION AGREEMENT. 
 
 This case presented numerous issues.  First, whether the evidence supported an oral 
cohabitation agreement and, if so, whether the evidence supported the damage award. In 
November 2013, Anthony Armao filed a complaint against Russell Turnbull for partition of real 
property they owned as joint tenants with rights of survivorship. In addition to half of the sale 
proceeds, Armao sought credits for expenses paid on the property. Turnbull denied that Armao 
was entitled to any credits and counterclaimed for breach of an oral cohabitation and support 
agreement. The Fourth District Court of Appeal held: 
 1.  "We find that the evidence supported an oral cohabitation agreement, but that the 
damage award should have been for a lesser amount, as conceded by the appellee." 
 2.  "We begin by noting that Florida law recognizes that unmarried cohabitants may agree 
to enter into an enforceable contract that establishes rights and responsibilities towards each 
other 'as long as it is clear there [is] valid, lawful consideration separate and apart from any 
express or implied agreement regarding sexual relations.'" 
 3.  "'The right to contract is one of the most sacrosanct rights guaranteed by our 
fundamental law.'" 
 4.  "Additionally, nothing in the statute of frauds, section 725.01, Florida Statutes, 
requires that such an agreement be in writing." 
 5.  "Indeed, among the other states that also recognize contracts between unmarried 
cohabitants, only three - Minnesota, New Jersey, and Texas - have held that such agreements 
must be in writing, and all three of those jurisdictions have enacted statutes specifically 
containing this requirement." 
 6.  "Having established that Florida recognizes oral cohabitation agreements between 
unmarried parties, we next consider whether the evidence was sufficient to show an oral 
agreement." 
 7.  "The existence of an oral contract is an issue for the finder of fact." 
 8.  ""An appellate court reviews a trial court's factual findings for competent substantial 
evidence." 
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 9.  "'An oral contract ... is subject to the basic requirements of contract law such as offer, 
acceptance, consideration and sufficient specification of essential terms.'" 
 10.  "We find that competent substantial evidence supports the trial court's finding that 
the parties entered into an oral cohabitation agreement." 
 11.  "Turnbull's testimony was sufficiently specific as to the essential terms of an 
enforceable contract….  Turnbull specifically testified that the parties agreed all their income, 
investments, assets, and inheritances would be combined and used to pay their current and future 
expenses." 
 12.  "Additionally, the parties' course of conduct, as established through other evidence, 
supports the existence of a sufficiently definite agreement." 
 13.  "The evidence showed that the parties were in a relationship for over forty years, 
during which time they commingled their funds. [T]urnbull gave Armao his paychecks, social 
security payments, inheritances, and proceeds from the sales of property. [A]rmao controlled the 
parties' finances and paid the mortgage and living expenses with commingled funds. [T]he 
parties made joint loans together.  [T]hey created identical wills and trusts, leaving everything to 
each other." 
 14.  "Thus, all of this evidence, coupled with Turnbull's testimony, constitutes competent 
substantial evidence sufficient for the trial court to find an oral cohabitation agreement." 
 15.  "The next issue is whether the evidence supports the $750,000 award." 
 16.  "A damages award must be supported by competent substantial evidence." 
 17  "Armao argues, and Turnbull concedes, that the evidence did not support the 
$750,000 award.  [W]e agree with Turnbull that the evidence supported an award of $509,224, 
representing half of the value of the parties' combined assets." 
Armao v. McKenney, 218 So.3d 481 (Fla. 4th DCA 2017) 
 


Fifth District 


 


B.  Marital Settlement Agreements 


 
First District 


Second District 


CLAIM THAT PROVISION OF SETTLEMENT AGREEMENT THAT EQUITABLY 
DISTRIBUTED HUSBAND'S PENSION PLAN WAS AMBIGUOUS AND THAT TRIAL 
COURT ERRED IN FAILING TO TAKE PAROL EVIDENCE REGARDING PARTIES' 
INTENT WAS NOT PRESERVED FOR APPEAL WHERE ISSUE WAS NOT RAISED 
BEFORE TRIAL COURT; TRIAL COURT ERRED IN REQUIRING HUSBAND TO 
ELECT SURVIVOR BENEFITS WHERE PARTIES' AGREEMENT DID NOT 
REQUIRE SUCH SECURITY. 
 
 The Former Husband, contested the trial court's interpretation of a provision in the 
parties' Marital Settlement Agreement that equitably distributed his pension plan. The Former 
Husband argued that there is a latent ambiguity in the provision and that the court erred by 
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failing to take parol evidence regarding the parties' intent. The Former Husband also argued that 
the court erred in requiring him to elect survivor benefits in order to secure the portion of the 
pension awarded to the Former Wife.  The appellate court held: 
 1.  "Because any error as to the taking of parol evidence was invited and the argument 
that the Former Husband now makes as to that issue was not made in the trial court, we affirm 
the trial court's interpretation of the provision." 
 2.  "But we conclude that the court did not have the authority to require the Former 
Husband to elect survivor benefits and reverse the amended final judgment of dissolution solely 
as to that portion of the judgment." 
 3.  "On appeal, the Former Husband has changed his position and argues for the first time 
that the provision is ambiguous and that parol evidence is necessary to aid in its interpretation." 
 4.  "We reject this argument because the Former Husband failed to make this argument to 
the trial court." 
 5.  "'In order to be preserved for further review by a higher court, an issue must be 
presented to the lower court and the specific legal argument or ground to be argued on appeal or 
review must be part of that presentation if it is to be considered preserved.'" 
 6.  "Additionally, 'a party cannot successfully complain about an error for which he or she 
is responsible or of rulings that he or she has invited the trial court to make.'" 
 7.  "Thus, we affirm the equitable distribution of the pension plan." 
 8.  "The trial court also ordered the Former Husband to elect survivor benefits to secure 
the award." 
 9.  "The Former Husband argues that the court was without jurisdiction to require this 
election because the MSA does not contain a provision requiring security for the pension award." 
 10.   "We agree that adding such a provision in an enforcement proceeding effectively 
modified the equitable distribution award without authority." 
 11.  "We therefore affirm the amended final judgment of dissolution with the exception 
of the requirement that the Former Husband elect survivor benefits." 
Sciame v. Sciame, 215 So.3d 190 (Fla. 2d DCA 2017) 
 
SURVIVING SPOUSE TECHNICALLY ADMITTED THAT SHE WAIVED RIGHT TO 
ELECTIVE SHARE IN A PRENUPTIAL AGREEMENT WHEN SHE DID NOT 
RESPOND TO REQUEST FOR ADMISSION THAT SHE ENTERED INTO 
PRENUPTIAL AGREEMENT WAIVING ELECTIVE SHARE. 
 
 The Wife appealed from an order granting an objection to her election to take the elective 
share of her deceased husband's estate, effectively denying her claim to the elective share. 
Sudman [the Wife] was married to the decedent when he died in 2013. The trustee of the 
decedent's trust, Michael O'Brien, filed a petition for administration of the decedent's estate. 
Sudman also filed a petition for administration of the decedent's estate. In May 2014, the trial 
court appointed Sudman as personal representative and issued orders of administration.  In 
October 2014, Sudman filed an election to take the elective share of her deceased husband's 
estate under Florida Statute section 732.201. The trustee filed an objection to Sudman's election, 
alleging that Sudman had waived her right to take the elective share by signing a prenuptial 
agreement. The trustee then served on Sudman two requests for admissions, asking her to admit 
that she executed a prenuptial agreement with the decedent prior to her marriage. Sudman failed 
to respond to those requests. The trial court conducted a non-evidentiary hearing in December 
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2015, after which the trial court entered an order finding that the requests for admissions "are 
deemed ADMITTED" and granting the trustee's objection to Sudman's election to take the 
elective share.  On appeal, Sudman argues that the trial court erred in treating her failure to 
respond to requests for admissions as technical admissions that she waived her right to the 
elective share by signing a prenuptial agreement and in failing to hear her oral motion to be 
excused from the admissions. 
 1  "We have jurisdiction pursuant to Florida Rule of Appellate Procedure 9.170(b)." 
 2.  "The trial court treated Sudman's failure to respond to the trustee's requests for 
admissions as admissions that she had entered into a prenuptial agreement with the decedent and 
had waived her right to the elective share." 
 3.  "Florida Rule of Civil Procedure 1.370(a) provides in relevant part that a matter is 
admitted unless the party answers or objects within thirty days after service of the request, and 
rule 1.370(b) provides that '[a]ny matter admitted under this rule is conclusively established 
unless the court on motion permits withdrawal or amendment of the admission.' " 
 4.  "Our record does not demonstrate that Sudman asked to be relieved from her 
admissions." 
 5.  "Had Sudman asked to be relieved from her admissions, she may have been entitled to 
that relief." 
 6.  "Sudman maintains that she attempted to ask for such relief at the hearing on the 
trustee's objection but that the trial court refused to hear her oral motion." 
 7.  "However, that fact is not apparent from our record because Sudman did not provide a 
transcript of the hearing or a statement of the evidence pursuant to Florida Rule of Appellate 
Procedure 9.200(b)(4)." 
 8.  "Our record contains a document filed by Sudman in response to the trustee's 
objection.  [T]itled 'Response to and Motion to Quash Objection to take Elective Share,' 
Sudman's counsel denied the allegation that Sudman had entered into a prenuptial agreement 
with the decedent.  [S]udman's counsel also asserted that 'the undersigned has a good faith belief 
that a prenuptial agreement does not and never did exist between the [d]ecedent and his wife.' " 
 9.  "But the response contains no sworn allegations by Sudman and does not specifically 
ask to be relieved from her admissions; therefore, it was not sufficient to refute the facts earlier 
admitted by her." 
 10.  "The record also indicates that after the trial court entered its order granting the 
trustee's objection, Sudman filed an affidavit in which she stated that she 'never entered into or 
signed a prenuptial agreement with' the decedent and that she 'never entered into or signed any 
agreement to waive [her] elective share rights under Florida law.' " 
 11.  "But this affidavit was not presented to the trial court prior to the hearing or the trial 
court's entry of the order on appeal.  Therefore, we do not consider it." 
Sudman v. O'Brien, 218 So.3d 986 (Fla. 2d DCA 2017) 
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TRIAL COURT ERRED IN AWARDING ALIMONY TO WIFE WHERE PRENUPTIAL 
AGREEMENT WAIVED ANY RIGHT TO ALIMONY AND INSTEAD PROVIDED 
THAT UPON ENTRY OF FINAL JUDGMENT OF DISSOLUTION HUSBAND WOULD 
PAY WIFE A SALARY, WHICH TRIAL COURT FOUND TO BE "A FORM OF 
ALIMONY." 
 
 The parties waived their right to alimony in a prenuptial agreement. Notwithstanding the 
alimony waiver, the prenuptial agreement provided that upon the entry of a final judgment of 
dissolution of marriage, Former Husband or one of his companies would pay Former Wife a 
gross salary of $6,000 per month for twenty-four months from the date of the entry of the final 
judgment of dissolution. Although the trial court found the parties waived their right to alimony 
in the prenuptial agreement, it found the parties intended the salary payments "would be a form 
of alimony e.g. durational alimony." The Former Husband appealed and the Fourth District 
Court of Appeal found: 
 1.  "'Valid prenuptial agreements regarding post-dissolution support are contracts.'"  
 2.  "'[C]ontracts are to be construed in order to give effect to the intent of the parties.'" 
 3.  "Neither party questioned the validity or enforceability of the prenuptial agreement." 
 4.  "In waiving the right to alimony, the parties intended to take the gross salary payments 
outside chapter 61, Florida Statutes, and outside the power of the trial court to hold Former 
Husband in contempt in the event he fails to pay." 
 5.  "Instead of enforcement by contempt, the employment prenuptial agreement 
contemplated that the non-payment of 'salary' would be enforceable as any other employment 
contract, by a traditional breach of contract action." 
 6.  "The trial court thus erred in failing to give the prenuptial agreement the effect 
intended by the parties." 
 7.  "We ... reverse paragraph 15 of the judgment, where the trial court erred by treating 
the gross salary payments set forth in the prenuptial agreement as a form of durational alimony." 
Whissell v. Whissell, 222 So.3d 594 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN DENYING HUSBAND'S PETITION FOR DOWNWARD 
MODIFICATION OF ALIMONY ON GROUND THAT A STIPULATED SETTLEMENT 
AGREEMENT WAIVED FOREVER HUSBAND'S RIGHT TO SEEK DOWNWARD 
MODIFICATION UNLESS HE BECAME INVOLUNTARILY UNEMPLOYED. 
 
 The Former Husband appealed from the trial court's order denying his post dissolution 
petition for downward modification of his alimony obligation. The trial court concluded that the 
Former Husband, in a 2008 settlement agreement, forever waived his right to seek a downward 
modification unless he became involuntarily unemployed. The Former Husband argues that 
paragraph seven of the parties' 2008 stipulation did not represent an unambiguous permanent 
waiver of his right to seek modification of his alimony obligation. The Second District Court of 
Appeal found: 
 1.  "Because our review of the settlement agreement does not reveal a clear and 
unambiguous intent to waive the Former Husband's statutory right to seek modification, we 
reverse and remand for further proceedings pursuant to section 61.14, Florida Statutes (2014)." 
 2.  "We review a trial court's order granting summary judgment de novo." 
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 3.  "Likewise, we review a trial court's interpretation of a settlement agreement, as 
incorporated into a dissolution judgment, de novo." 
  4.  "Section 61.14(1)(a) allows a party to apply to a circuit court for an order modifying 
an alimony obligation created by agreement." 
 5.  "This statutory right to seek modification may be waived only 'if the language in the 
agreement clearly and unambiguously expresses waiver or if the "interpretation of the agreement 
as a whole can lead to no other conclusion but waiver.”’” 
 6.  "If a party has not expressed a clear and unambiguous intent to waive their statutory 
right to seek modification, it is error for a trial court to conclude that a party has waived such 
right." 
 7.  "Here, the 2008 stipulation reduced the Former Husband's alimony obligation 
effective June 1, 2008.  Paragraph seven of that stipulation contains only two sentences.  The 
first sentence of paragraph seven restricts the Former Husband from seeking a further reduction 
of alimony before December 31, 2010, as follows, 'The Former Husband shall seek no further 
reduction of his alimony obligation before December 31, 2010, and the Former Husband shall 
not be entitled to any further reduction of his alimony obligation prior to December 31, 2010.'" 
 8.  "The second sentence sets forth that involuntary unemployment is the only condition 
upon which the Former Husband may seek a reduction of alimony as follows, 'The Former 
Husband may seek downward modification of his alimony obligation only if he is involuntarily 
unemployed.'  But it is unclear as to what time period this second sentence applies." 
 9.  "The trial court construed paragraph seven to mean that the Former Husband: (1) 
could not seek an alimony reduction prior to December 31, 2010, for any reason, even 
involuntary unemployment, and (2) could only seek an alimony reduction after December 31, 
2010, if he is involuntarily unemployed.  In other words, the trial court determined that the 
second sentence of paragraph seven permanently limits the Former Husband's ability to seek 
modification after December 31, 2010, unless he becomes involuntarily unemployed." 
 10.  "But, reading both sentences of paragraph seven together, another reasonable 
interpretation is that the second sentence's purpose is to directly modify the first sentence to give 
the Former Husband a relief valve should he become involuntarily unemployed before the 
expiration of the time period ending December 31, 2010." 
 11.  "Under this latter interpretation, the second sentence applies only to the time period 
ending December 31, 2010, and therefore does not act to permanently limit the Former 
Husband's ability to seek modification for reasons other than involuntary unemployment." 
 12.  "It is simply unclear whether the Former Husband intended the 'involuntary 
unemployment' language set forth in the 2008 stipulation to apply as the sole exception to him 
filing a petition for modification prior to December 31, 2010, or as the sole exception to him 
filing a petition for modification after December 31, 2010." 
 13.  "Or, as the trial court noted, it may be that there were no circumstances under which 
the Former Husband could have requested an additional alimony reduction prior to December 31, 
2010, and only one circumstance - involuntary unemployment - under which the Former 
Husband could have requested an additional alimony reduction in perpetuity." 
 14.  "Gleaning these various interpretations of the 2008 stipulation supports our 
conclusion that it did not express an unambiguous and irrevocable intent to waive all future 
modification requests by the Former Husband unless he became involuntarily unemployed." 
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 15.  "As such, we reverse the summary judgment and remand with instructions for the 
trial court to reinstate the Former Husband's petition and for further proceedings pursuant to 
section 61.14." 
Kallett v. Kastriner, 225 So.3d 967 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT ERRED IN GRANTING FORMER WIFE'S MOTION TO SET ASIDE 
FINAL JUDGMENT AND MARITAL SETTLEMENT AGREEMENT WHERE 
MOTION WAS NEVER SET FOR HEARING. 
 
 The Former Husband appealed from a trial court order that (1) granted the motion of 
Ellen Pataro, his Former Wife, for discovery sanctions and (2) granted the Former Wife's motion 
to set aside a final judgment and a related marital settlement agreement.   In 2010, the parties 
ended their twenty-year marriage by a marriage settlement agreement which was adopted into a 
final judgment of dissolution. Two years later, the Former Wife moved to set aside the final 
judgment and the related settlement agreement under Florida Rule of Civil Procedure 1.540, 
alleging they were secured by fraud. That motion was never set for hearing as the parties pursued 
discovery. In February 2015, the Former Wife moved to compel and for sanctions based upon 
the Former Husband's bad faith failure to provide discovery. 
 The trial court conducted an evidentiary hearing on the motion to compel and for 
sanctions. The hearing took place over three days during a nine month period. On the first day, 
November 12, 2015, the Former Husband was represented by counsel. On the second day of the 
hearing, July 12, 2016, however, the Former Husband did not have counsel. On July 11, 2016, 
the Former Husband's counsel withdrew in response to a letter from opposing counsel giving him 
notice of the Former Wife's claim for sanctions under Florida Statute 57.105. At the beginning of 
the second day of the hearing, the Former Husband moved for a continuance to allow him to 
obtain new counsel, which the trial court denied. On the third day of the hearing, August 19, 
2016, the Former Husband was still not represented because, he stated, the counsel he had hired 
withdrew just prior to the hearing based on a conflict. 
 In the course of the evidentiary hearing, the Former Husband admitted he had failed to 
obey orders to produce material documents in his possession and lied three times in sworn 
materials filed in court. In explaining his conduct, the Former Husband indicated he believed he 
was not required to produce information that would "incriminate" him. Only after being 
confronted by his landlord's sworn testimony did the Former Husband admit that he previously 
lied about living rent-free. Even then, he claimed he did so only because he was paying his 
landlord under the table in order to help his landlord avoid declaring the rent as income: "I am 
responsible, I did it, I never thought it would come out because it was a deal between friends. 
Unfortunately, many people don't respect friendship, that's it." 
 The trial court found the Former Husband had disobeyed discovery orders, failed to 
produce relevant documents within his possession, and committed fraud upon the court by filing 
false statements under oath. The trial court also found the Former Husband had obtained perjured 
testimony from a girlfriend to support his false responses.  In part of the order under appeal, the 
trial court entered various sanctions against the Former Husband including establishing the 
Former Wife's entitlement to attorney's fees in an amount to be set later; prohibiting the Husband 
from presenting evidence regarding the calculation of damages and equitable distribution; 
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directing the Former Husband to file verified financial statements attaching his 2014 and 2015 
tax returns; and ordering that a forensic computer expert would be appointed to review the 
Former Husband's computers and electronic devices for emails identified to be produced in a 
prior order. In another part of the order under appeal, however, the trial court granted the Former 
Wife's Rule 1.540 motion to set aside the final judgment of dissolution and the marital settlement 
agreement. This appeal followed and the Third District Court of Appeal found: 
 1.  "We have jurisdiction to review this part of the non-final order.' 
 2.  "We hold that the trial court erred by ruling on the motion to set aside the final 
judgment and marital settlement agreement when the motion was never set for hearing." 
 3.  "The Former Husband was entitled to notice of the motion being addressed at the 
evidentiary hearing - particularly at a time when his prior counsel withdrew and he was seeking, 
but was without, counsel." 
 4.  "Contrary to the Former Wife's argument, the Former Husband was not on notice at 
the hearing on the motion for discovery sanctions that he had to present evidence to address the 
motion to set aside." 
 5.  "The mere fact that the motion to set aside had been pending for years is not notice 
that the motion would be heard at a hearing on the motion for sanctions." 
 6.  "The motions are not so similar that notice regarding one motion constituted notice for 
the other." 
 7.  "While there might be some overlap, the motion for sanctions primarily concerned the 
Former Husband's conduct after entry of the final judgment of dissolution while the motion to set 
aside the final judgment primarily concerned conduct before entry of the final judgment." 
 8.  "The motion to set aside the marital agreement, although subject to some 
presumptions, also turns on 'the adequacy of the challenging spouse's knowledge at the time of 
the agreement and whether the challenging spouse is prejudiced by the lack of information.'  We 
could find no evidence or argument in the record and no point in the trial court's otherwise 
lengthy and detailed order where this issue was addressed." 
 9.  "The Former Wife also contends that the setting aside of the final judgment and 
marital settlement agreement should itself be upheld as a sanction for the Former Husband's 
conduct." 
 10.  "We reject the Former Wife's argument in this regard because it is not clear that the 
trial judge so intended.  We are reluctant to attribute this rationale to the trial judge's ruling 
where, as here, the Former Wife was unable to provide a single case supporting the argument 
that a final judgment and marital settlement agreement can be set aside purely as a sanction." 
 11.  "Accordingly, given the particular circumstances of this case and the arguments 
presented to us, we reverse the part of the order under review which grants the Former Wife's 
motion to set aside the final judgment and marital settlement agreement." 
 12.  Finally, we acknowledge that discovery violations, where appropriate, may well form 
the basis for adverse inferences." 
 13.  "Moreover, in extreme cases, discovery violations may justify restrictions on a 
party's ability to submit evidence on points where the party's improper conduct frustrated the 
opposing party's ability to present her case. " 
Pataro v. Pataro, 224 So.3d 824 (Fla. 3d DCA 2017) 
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Fourth District 


TRIAL COURT ERRED IN DENYING HUSBAND'S MOTIONS TO ENFORCE 
MARITAL SETTLEMENT AGREEMENT, COMPEL MEDIATION, AND COMPEL 
INVENTORY OF PERSONAL PROPERTY AND SIMILAR ITEMS WHERE MARITAL 
SETTLEMENT AGREEMENT PROVIDED THAT PARTIES WOULD DIVIDE 
PERSONAL PROPERTY, FURNISHINGS, AND SIMILAR ITEMS BETWEEN 
THEMSELVES OR MEDIATE THE DIVISION IF UNABLE TO DO SO. 
 
 The circuit court entered a final judgment of dissolution of marriage and incorporated 
marital settlement agreement. Within the incorporated marital settlement agreement was a 
provision which stated that the parties would "amicably divide all personal property, furnishings, 
and other like items between themselves" and, if not able to do so, they would mediate the 
division of any remaining items. the parties were unable to resolve the distribution of personal 
property and furnishings. Therefore, the Former Husband filed a motion to enforce the marital 
settlement agreement, a motion to compel mediation, and a motion to compel inventory. The 
circuit court held a hearing on the motions, after the parties testified, the court articulated its 
concern about mediation and whether the parties would be honest with the mediator. It also 
questioned, if it ordered an inventory of the remaining items of personal property, whether the 
court was "supposed to figure out" the truth regarding which items were marital and non-marital. 
The court ultimately denied the Former Husband's motions. The Former Husband appeals the 
circuit court's orders denying his motions to enforce the marital settlement agreement, compel 
mediation, and compel an inventory of personal property and similar items. The Fourth District 
Court of Appeal held: 
 1.  "We reverse because section 61.075, Florida Statutes (2012), required the court to 
identify and value all marital and non-marital property, and distribute the marital property." 
 2.  "In a marital dissolution action, section 61.075, Florida Statutes (2012), 'expressly 
requires trial courts' to make specific written findings identifying, valuing, and distributing 
marital and non-marital property." 
 3.  "While the procedural posture of this dissolution action was somewhat unique, the 
parties' agreement to attempt to distribute the personal property without court intervention did 
not eliminate the court's statutory obligation to do it for them when their efforts at a non-judicial 
resolution failed." 
 4.  "The court's orders are reversed and the case is remanded for further proceedings." 
 5.  "On remand, the court may compel mediation." 
 6.  "However, if the court declines to compel mediation or the parties are unable to 
resolve the dispute through mediation, the court shall conduct a hearing and make written 
findings that sufficiently identifies the contested personal property, values the contested personal 
property, determines whether the contested personal property is marital or non-marital, and 
distributes the marital property." 
Lord v. Lord, 220 So.3d 575 (Fla. 4th DCA 2017) 
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JUDGMENT REVERSED WHERE AMOUNT OF CHILD SUPPORT AWARDED TO 
HUSBAND APPEARED TO BE IN CONFLICT WITH TERMS OF PARTIES' 
MARITAL SETTLEMENT AGREEMENT. 
 
 The Wife contested on appeal the trial court's award of child support because it was in 
conflict with the parties' Marital Settlement Agreement. The Husband argued that this court does 
not have jurisdiction over the child support order because it was entered after the wife filed a 
notice of appeal. 
 1.  "We find that the wife's notice of appeal was premature.  The order dissolving the 
parties' marriage was not a final judgment because it did not decide the issue of child support." 
 2.  "However, jurisdiction vested in this court upon the trial court's issuance of the 
amended final judgment which resolved the issue of child support.  Therefore, the issue of child 
support is properly before this court." 
 3.  "Because the wife prematurely appealed, the record does not include all matters 
occurring between the order dissolving the marriage and the amended final judgment." 
 4.  Despite an inadequate record, 'when the error appears on the face of the judgment, it 
should be corrected.'" 
 5.  "The trial court's award of $1,941 per month in child support to the husband is error 
on the face of the judgment because it is in conflict with the terms of the Marital Settlement 
Agreement.” 
 6.  "In arriving at this figure, the trial court used a child support guidelines worksheet 
which listed the wife's net monthly income as $7,302.  This was contrary to the [Agreement] 
wherein the parties stipulated that for purposes of calculating child support, 'the Wife's income 
shall be imputed at zero until September 1, 2018 and thereafter at $27,500 yearly.'" 
 7.  "A marital settlement agreement as to child support is binding on the parties, subject 
to the court's review that it is in the best interests of the children.  [Here], the MSA became 
binding when the trial court adopted and incorporated the MSA into the order dissolving the 
marriage." 
 8.  "In light of the foregoing, and based on the record before us, the child support 
guidelines worksheet and the amended final judgment ordering the wife to pay $1,941 per month 
in child support appear to be in conflict with the terms of the MSA." 
 9.  "Accordingly, we reverse and remand for the trial court to resolve the apparent 
conflict and, if necessary, recalculate the wife's child support obligation.” 
Bell v. Broch, 42 FLW D2313 (Fla. 4th DCA 2017) 
 


Fifth District 


C.  Miscellaneous 


 
First District 


Second District 


Third District 
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Fourth District 


Fifth District 


II. ALIMONY  
 


A.  Permanent Alimony 


 
First District 


TRIAL COURT DID NOT ERR IN AWARDING WIFE PERMANENT ALIMONY, BUT 
AMOUNT MUST BE RECALCULATED IN LIGHT OF REVERSAL OF EQUITABLE 
DISTRIBUTION AWARD; ATTORNEY'S FEE AWARD ALSO REVERSED IN LIGHT 
OF REVERSAL OF EQUITABLE DISTRIBUTION AWARD 
 
 This was an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raises four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
award.  The former husband argued that the trial court erred in awarding the former wife $2,500 
in permanent alimony. The First District Court of Appeal found: 
 1.  "As to the trial court's decision to award permanent alimony, the parties' thirty-nine 
year marriage was of such a duration that the former wife was entitled to an initial rebuttable 
presumption favoring permanent alimony." 
 2.  "The trial court's order determined that the former wife had a need for $2,500 per 
month in alimony and carefully considered all of the factors in section 61.08(2)(a)–(i), Florida 
Statutes (2015)." 
 3.  "Factors weighing in favor of the former wife's need were the parties' high middle-
class standard of living during the marriage and the former wife's inability, due to age, health, 
and education, to support herself in a fashion consistent with her previous standard of living." 
 4.  "After the divorce, the former wife would also have to pay her living expenses and 
secure health insurance as the former husband had paid the majority of expenses during the 
marriage." 
 5.  "In determining the former husband's ability to pay, the trial court found his income 
was approximately 3.67 times greater than the former wife's earned income." 
 6.  "The trial court's finding that the former husband had the ability to pay permanent 
alimony was also supported by the record." 
 7.  "We find no error in the trial court's decision to award permanent alimony to the 
former wife." 
 8.  "However, because we are reversing and remanding the equitable distribution portion 
of the final order, the alimony award is also remanded for recalculation." 
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 9.  "We also remand the trial court's award of attorney's fees … as the fee award is 
impacted by the reversal of the equitable distribution award as well." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
 
AWARD TO WIFE OF NOMINAL PERMANENT ALIMONY IN CASE INVOLVING 
LONG-TERM MARRIAGE SHOULD BE REVISITED AND TRIAL COURT SHOULD 
ASSESS WIFE'S POTENTIAL NEED FOR PERMANENT ALIMONY, AND MAKE 
FINDINGS REGARDING WIFE'S NEED AND HUSBAND'S ABILITY TO PAY. 
 
 After thirty-two years of marriage, the Former Wife petitioned for dissolution of the 
parties' marriage. The primary issues before the trial court were equitable distribution of the 
marital assets and liabilities, alimony, and attorney's fees and costs. The Former Wife argued on 
appeal that the trial court abused its discretion in refusing to award her more than a nominal 
permanent alimony award and in not effectively addressing the presumption favoring the award 
of permanent periodic alimony in relation to the parties' long-term marriage. The First District 
Court of Appeal found: 
 1.  "In determining whether to award alimony, the trial court must make specific factual 
determinations with regard to the needs of the spouse requesting alimony and the ability of the 
other spouse to provide the necessary funds." 
 2.  "If the court finds that one spouse has an actual need for alimony and the other spouse 
has the ability to pay, the court must then consider 'all relevant factors,' including those listed in 
section 61.08(2), in determining the proper type and amount of alimony." 
 3.  "Permanent alimony is designed to provide for the needs and necessities of life for a 
Former spouse as they were established during the marriage." 
 4.  "In Broemer v. Broemer, 109 So.3d 284 (Fla. 1st DCA 2013), this Court recognized 
that there is a rebuttable presumption of entitlement to permanent periodic alimony in marriages 
of longer than seventeen years and found that the trial court 'failed to address the initial 
rebuttable presumption or explain why it does not apply in this case.'  We concluded that remand 
was necessary because the lack of required findings of fact prevented us from reviewing the 
alimony issue in a meaningful way." 
 5.  "As to the propriety of awarding nominal permanent periodic alimony, this Court has 
instructed, 'should the trial court find it is faced with a situation where the Wife has a clear need 
for permanent alimony, but it is established that the Husband does not have the current ability to 
pay ... a nominal award of permanent alimony would preserve the trial court's jurisdiction to 
revisit this matter, until there is a substantial change in the parties' respective financial 
circumstances.'" 
 6.  "Here, the trial court awarded [the Former Wife] nearly $600,000 in liquid assets and 
approximately $600,000 worth of retirement investments.  On this basis, the court concluded in 
the final judgment that [she] had no need for alimony." 
 7.  "The court's subsequent award of nominal permanent periodic alimony to [the Wife] 
in the amendment to the final judgment, without any additional findings, appears inconsistent 
with its earlier conclusion that she had no need for alimony and fails to address [the Husband's] 
ability - or lack thereof - to pay." 
 8.  “On remand, the trial court should revisit the issue of alimony and assess [the Wife's] 
potential need for permanent alimony… in light of any substantial alteration of the parties' 
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financial positions upon the recalculation of the equitable distribution of assets and liabilities 
based on this opinion." 
 9.  "Additionally, the court should make explicit findings regarding the [the Wife's] need 
and [the Husband's] ability to pay, and if the court determines that an award of alimony is proper, 
it should consider all relevant factors, including those set forth in section 61.08(2), when 
determining the proper type and amount of the award." 
Schroll v. Schroll, 227 So.3d 232 (Fla. 1st DCA 2017) 
 


Second District 


Third District 
 


NO ABUSE OF DISCRETION IN DENIAL OF ALIMONY TO HUSBAND WHERE 
THERE WAS COMPETENT EVIDENCE THAT HUSBAND WAS EMPLOYABLE BUT 
VOLUNTARILY REMAINED UNEMPLOYED AND THAT HIS GAMBLING DEBTS 
AND MISAPPLICATIONS OF MARITAL FUNDS ADVERSELY AFFECTED THE 
FAMILY'S POSITION AND LIFESTYLE. 
 
 The Former Husband argued that the marriage of 21 years, his unemployment since 2001 
(and status as a stay-at-home dad for 12 years of the marriage), and the Former Wife's income 
required an award of permanent periodic alimony or some other form of alimony. The District 
Court held: 
 1.  "The trial court did not abuse its discretion on this point, however, as there was 
competent evidence that (a) the Former Husband was employable but voluntarily remained 
unemployed, and (b) the Former Husband's gambling debts and misapplications of marital funds 
adversely affected the family's financial position and lifestyle. See section 61.08(2), Florida 
Statutes (2015)." 
 2.  "On cross-appeal, the Former Wife also argues that the Former Husband is confined 
by his pleadings to a claim for permanent periodic alimony, i.e., that he may not now claim some 
other form of alimony as specific relief that was not prayed for in any of his pleadings or by 
amendment at trial. Hernandez v. Hernandez, 444 So. 2d 35 (Fla. 3d DCA 1983). The Former 
Wife's position is well taken on this point as well." 
Viscito v. Viscito, 214 So.3d 736 (Fla. 3d DCA 2017) 


 
Fourth District 


REHABILITATIVE ALIMONY AWARD REMANDED FOR TRIAL COURT TO 
MAKE EXPLICIT FINDINGS AS TO HUSBAND'S ABILITY TO PAY AND TO 
RECOGNIZE PRESUMPTION IN FAVOR OF PERMANENT ALIMONY 
APPLICABLE TO PARTIES' LONG-TERM MARRIAGE. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage. 
Primarily, the Wife contended that the trial court erred by (1) not awarding her permanent 
alimony; (2) failing to classify certain stock as assets in determining support; (3) ordering the 
parties to pay the proceeds of the sale of rental property to a certain non-party creditor; and (4) 
denying her motion for attorney's fees. 
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 When the Husband filed for divorce in 2013, the couple had been married for seventeen-
and-a-half years. Both spouses were in their early forties by the time of divorce. Husband was 
the principal source of income throughout the marriage (abetted by the generosity of his parents), 
while Wife was both homemaker and, in the last years of the marriage, a stay-at-home mother. 
There was considerable evidence introduced at trial concerning Husband's various business 
ventures throughout the marriage. At the time of divorce, Husband was a part owner of a 
restaurant. He lived in Brazil with a new girlfriend and their two minor children. The Wife, 
meanwhile, remained in Broward County, Florida, where the couple had lived, taking care of the 
couple's children who were also minors.  Throughout the marriage, the Husband and Wife 
received generous gifts from Husband's parents. In 1999, Husband's father purchased the couple 
a house in California valued at approximately $800,000. The house was later sold. Then, when 
the couple moved to Broward County, Husband's parents again purchased a marital home for the 
couple. Evidence at trial suggested the Broward County home's value was about $650,000 to 
$700,000. The couple also decided to purchase a rental home (hereinafter "rental property"), 
subject to a mortgage. The value of the rental property was about $300,000 to $350,000. When 
Husband could no longer afford to pay the mortgage sometime around 2007 or 2008, his father 
loaned him approximately $260,000 to pay it. 
 Although the couple lived a relatively comfortable life during their marriage, Husband's 
financial affidavits and tax returns demonstrated that lifestyle was due in large part to his father. 
Husband's latest amended financial affidavit, for 2014, showed that he earned a monthly gross 
income of $6,295. He listed $1,281,300 in total assets, and over $1,035,199 in total liabilities. 
Husband reported that his father gave him a substantial amount of assets, but also testified that 
there were strings attached in the form of great debt. In fact, at trial, the court found that 
Husband's father loaned Husband approximately $1,410,000 over the course of the marriage. On 
his financial affidavit, Husband also claimed he owned contingent assets—shares in a company 
called DSC Holdings Limited—valued at $885,000. Evidence admitted at trial showed the true 
value of these shares to be in excess of one million dollars. As for Wife, she made no income, 
and argued at trial that her monthly reasonable living expenses exceeded $20,000. However, the 
trial court determined that Wife's temporary alimony award, which totaled $2,500 a month and 
included an unspecified amount of rental income from the rental property, was sufficient to cover 
her reasonable living expenses. 
 As such, the trial court fashioned its alimony award after the temporary one. It awarded 
Wife "conditional rehabilitative alimony," where Wife would receive $2,500 a month for two 
years as she attended nursing school, which she expressed interest in and which an expert 
testified she could accomplish in that time frame. Husband would pay the costs of nursing 
school, which could total up to $12,000. The expert, finding Wife to be in good health, also 
concluded Wife could earn between $49,920 and $58,240 per year as a full-time nurse. The 
Fourth District Court of Appeal, found:  
 1.  "We review the trial court's determination of the type of alimony to award for an 
abuse of discretion." 
 2.  "The trial court's judgment must be supported by competent, substantial evidence.  
'However, "[w]here a trial judge fails to apply the correct legal rule ... the action is erroneous as a 
matter of law.”’” 
 3.  "In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance.” 
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 4.  "After making these two requisite ('shall') 'specific factual determination[s],' the court 
must then determine the type of alimony to award." 
 5.  "The alimony statute lists several factors for a trial court to consider when choosing 
the type of alimony, including ('but not limited to') the duration of the marriage, age of the 
parties, financial resources of the parties, earning capacities of the parties, employability of the 
parties, and contribution of the parties to the marriage." 
 6.  "Once the trial court determines that alimony is appropriate, it must choose what type 
of alimony to award." 
 7.  "There is a rebuttable presumption in the alimony statute that a marriage lasting more 
than seventeen years is a long-term marriage." 
 8.  "There is also a rebuttable presumption in our case law and that of every sister District 
Court that an award of permanent alimony is appropriate after dissolution of a long-term 
marriage." 
 9.  "'Neither age nor a spouse's ability to earn some income will alone rebut the 
presumption.'" 
 10.  "As we recently explained, '[i]n almost every case [involving one spouse who has 
historically been the homemaker in a long-term marriage and a subsequent disparity in income], 
courts have found that permanent alimony was appropriate.'  However, this is by no means an 
irrebuttable presumption." 
 11.  "A trial court can overcome it by making detailed findings of fact regarding a 
spouse's need and the other spouse's ability to pay, as well as by considering all the relevant 
statutory factors listed in section 61.08(2)." 
 12.  "The trial court's final judgment implicitly determined that Wife would have a need 
for alimony, but not beyond the $2,500 she had been receiving each month pursuant to the 
temporary spousal support order (supplemented by a separate child support provision, gross 
rental income from the couple's rental property, and Husband's payment of taxes and insurance 
for the marital property), and that this monthly payment would end in two years, at which time 
the trial court expected Wife to be holding a full-time job." 
 13.  "The final judgment does not include any 'specific factual determination' with respect 
to Husband's ability to pay alimony beyond finding that Husband's 'current living expenses to 
support himself, his family in Brazil and his two children born of this marriage is not sufficient 
to pay the rehabilitative alimony award.' " 
 14.  "The judgment appears to conclude that, until the marital home is sold (entitling 
Husband to half of the proceeds), Husband lacks the ability to pay alimony, even the limited 
rehabilitative alimony conditionally awarded by the trial court." 
 15.  "As noted above, this was a 'long-term marriage' and, as such, 'the trial court was 
required to apply the rebuttable presumption in favor of permanent alimony.'" 
 16.  "The trial court's judgment erroneously fails to make any reference to this 
presumption in choosing to award Wife conditional rehabilitative alimony, although the 
judgment does state that the factors enumerated in section 61.08(2) were considered, including 
the duration of the marriage." 
 17.  "The final judgment of dissolution awarded Wife rehabilitative alimony, consisting 
of $2,500 per month for two years (which the court erroneously calculated as totaling $62,000), 
plus Husband paying up to $12,000 in tuition for Wife to attend nursing school." 
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 18.  "The $2,500 per month is conditioned upon (1) Wife attending school to obtain her 
degree, and (2) the sale of the marital home (to provide funds for Husband to make the monthly 
support and tuition payments)." 
 19.  "In choosing conditional rehabilitative alimony, the trial court imputed to Wife 
'income equal to $2,500 per month,' and also took into account, '[a]s an element of support,' that 
Wife would be either living in the couple's rental property (she would need a new residence with 
the marital home being sold), or she would be receiving gross rental income from this rental 
property, with Husband paying half of the tax and insurance." 
 20.  "Thus, if Wife chooses not to attend nursing school, the final judgment leaves her 
with no alimony/support outside the precariously situated rental income, not even the $2,500 per 
month that she received as temporary support." 
 21.  "In the absence of specific findings and determinations as set forth above, the best 
course of action is to remand the issue of alimony to the trial court to (1) make explicit findings 
as to Husband's ability to pay alimony, and (2) recognize the presumption in favor of permanent 
alimony." 
 22.  "Should the trial court once again choose an alternative to permanent alimony, it 
must do so based on explicit findings referencing the factors set forth in § 61.08(2)." 
 23.  "Moreover, if upon remand the award is conditional (as it was in the final judgment 
at issue), the trial court must set forth an alternative alimony option if the conditions are not 
met." 
Hua v. Tsung, 222 So.3d 584 (Fla. 4th DCA 2017) 
 


Fifth District 
 


AWARD OF PERMANENT PERIODIC ALIMONY TO BE RECONSIDERED ON 
REMAND AFTER CONSIDERATION OF PARTIES' RESPECTIVE INCOMES AND 
WIFE'S NEED. 
 
 Following an earlier reversal and remand of this case, the trial court held an evidentiary 
hearing and awarded the Former Wife the same $2,500 per month in permanent periodic alimony 
it had earlier awarded. The Former Husband argued in this appeal that the trial court erred in 
both awarding and thereafter calculating permanent periodic alimony. The Fifth District Court 
found: 
 1.  "Former Husband's primary argument is not that he lacks the ability to pay alimony or 
that permanent periodic alimony is otherwise inappropriate, but rather, he argues that Former 
Wife failed to establish her need for the alimony." 
 2.  "The primary factors for a court to consider when awarding alimony are the requesting 
spouse's need and the other spouse's ability to pay."  
 3.  "In awarding alimony, the trial court is required to consider '[t]he financial resources 
of each party, including the non-marital and the marital assets and liabilities distributed to 
each.’” 
 4.  "While a spouse is not required to deplete his or her capital assets in order to maintain 
the standard of living during the marriage… a court in its computation of alimony should impute 
income that could reasonably be projected on a Former spouse's liquid assets.  Here, the parties 
stipulated to a six percent return on their investment assets." 
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 5.  "In awarding Former Wife $2500 per month alimony, on remand, the trial court found 
that Former Husband's monthly net income is $7624.08 and Former Wife's is $1586.24." 
 6.  "Former Husband disputes both figures, arguing that his monthly net income, 
including investment income, is $7103.62 and that Former Wife's net income is far greater than 
$1586.24 per month." 
 7.  "In its final judgment, the court found that Former Wife's retirement investment assets 
will total $349,893.84 upon payment of the equitable distribution from Former Husband as 
ordered.  Applying the stipulated six percent return on Former Wife's investment assets 
computes to just under $1750 per month income to Former Wife.  Additionally, Former Wife 
receives slightly more than $1000 per month in social security income." 
 8.  "Former Wife's financial affidavit admitted into evidence showed her living expenses 
to be approximately $4000 per month." 
 9.  "As it appears that the trial court may have significantly understated Former Wife's 
monthly income, and further, because Former Wife's investment assets will increase by $73,645 
upon Former Husband's payment to her on remand for her interest in the Old Dominion property 
(and Former Husband's monthly income will increase by retaining all of the net rental income 
from this property), we conclude that the trial court's $2500 award needs to be revisited." 
 10.  "We therefore reverse the trial court's findings with regard to the calculation of both 
parties' respective incomes and remand for a determination of Former Wife's need for permanent 
periodic alimony and, if established, the amount." 
Hodge v. Hodge, 227 So.3d 1284 (Fla. 5th DCA 2017) 
 


B.  Durational Alimony 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 


C.  Bridge-the-Gap Alimony 


 
First District 


Third District 


Fourth District 


Fifth District 
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D.  Rehabilitative Alimony 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 


E.  Temporary Alimony 


 
First District 


EVIDENCE OF WIFE'S NEED WAS INSUFFICIENT TO SUPPORT AWARD OF 
TEMPORARY ALIMONY 
 
 The husband appeals from the non-final order awarding the wife temporary support.  The 
District Court held: 
 1.  "Because the record does not contain competent, substantial evidence to support the 
Wife's need for temporary alimony, we reverse and remand for further proceedings." 
 2.  "Although temporary awards of alimony are within the trial court's broad discretion, 
they must be supported by competent, substantial evidence that demonstrates the need for 
support and the paying spouse's ability to pay." 
 3.  "The alimony award in this case was not accompanied by findings concerning the 
Wife's need for support." 
 4.  "Nevertheless, it appears that the award was based, in significant part, on 'anticipated' 
household expenses the Wife testified she would incur when she moved from her mother's home, 
where she had been living rent free for almost four years since the parties' separation." 
 5.  "The record is devoid of any evidence concerning when the Wife would actually move 
from her mother's home and begin incurring these expenses." 
 6.  "Accordingly, we conclude that there is insufficient evidence in the record to support 
the Wife's present need for temporary alimony." 
Ard v. Ard, 208 So.3d 1288 (Fla. 1st DCA 2017) 
 
ORDER REQUIRING HUSBAND TO PAY TEMPORARY CHILD SUPPORT AND TO 
CONTINUE PAYING FAMILY AND HOUSEHOLD EXPENSES REMANDED FOR 
SPECIFIC FACTUAL DETERMINATION REGARDING WIFE'S NEED AND 
HUSBAND'S ABILITY TO PAY. 
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 The Husband in a pending dissolution proceeding, appealed from the trial court's 
temporary support order. The order required the Husband to pay child support and to continue 
paying family and household expenses, as he had been doing voluntarily, and required the 
company in which he is a partner in to continue paying his Wife a weekly stipend. The First 
District Court of Appeal found: 
 1.  "Although awards of temporary alimony are within a trial court's broad discretion, the 
record must contain competent, substantial evidence that demonstrates the receiving spouse's 
need for support and the paying spouse's ability to pay." 
 2.  "If an award is in excess of a party's ability to pay, then it is not supported by 
competent, substantial evidence, and a trial court abuses its discretion by ordering such an 
award." 
 3.  "In its Order on Wife's Petition for Temporary Needs and Faculties, the trial court 
found that since the parties' separation, Husband had been paying the mortgage, electricity and 
cable on the marital home, the insurance for the parties' vehicles, Wife's car payment, and loan 
payments on the parties' camper and motorcycle." 
 4.  "The trial court ordered that Husband continue to pay these expenses, along with $250 
per week for support of the parties' minor children." 
 5.  "The trial court also ordered Husband's company, where he is a partner, to continue 
paying the Wife a 'salary' of $135.64 per week." 
 6.  "At the hearing on Wife's petition, Wife testified she did not perform any work for the 
company in exchange for the salary." 
 7.  "The trial court, however, did not make a specific finding as to Husband's ability to 
pay." 
 8.  "The evidence and testimony was conflicting: Husband's financial affidavit stated a 
net monthly income of $4,023.08 and a gross annual income in 2015 of $57,200; at the hearing, 
Wife testified that Husband earned that amount, and Husband and Wife both testified that 
Husband's income was $1,100 per week, however, Husband also testified his income was 
'[s]eventy-two annually.' " 
 9.  "Additionally, the trial court did not make a specific finding as to the specific amounts 
for the expenses Husband was required to continue paying, and Husband's and Wife's financial 
affidavits differ materially in stating each party's income and the amounts of household 
expenses." 
 10.  "Husband's financial affidavit lists 'Monthly mortgage or rent' of $2,591.46, yet 
under 'Liabilities' he lists 'Suntrust (mortgage)' of $1,396.46.  Wife's financial affidavit lists the 
mortgage payment as $1,259.45 per month, yet she testified that Husband had been paying the 
mortgage since their separation, which she estimated was $1,400." 
 11.  "In determining whether to award alimony or maintenance, the court shall first make 
a specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance." 
 12.  "Where the basis for an award is reasonably clear and supported by the record, an 
appellate court should not reverse for absence of statutory findings in the written order." 
 13.  "Here, the trial court's lack of statutory findings frustrates appellate review because 
the record indicates differing claims as to Husband's net income and the amount of support 
needed, making it impossible to determine on appeal whether the award is within Husband's 
ability to pay." 
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 14.  "Husband and Wife continue to argue two different values as to Husband's income 
and the amount of support owed.  Depending on the facts, the trial court's award may be within 
Husband's ability to pay and thus within the trial court's discretion to award, or in excess of 
Husband's ability to pay and thus an abuse of the trial court's discretion to award." 
 15.  "We remand to the trial court for a specific factual determination as to the amount of 
Wife's need, Husband's ability to pay, and any other factors described in section 61.08, Florida 
Statutes, to establish a basis for the award." 
 16.  "Regarding the trial court's order that Husband's company continue to pay Wife's 
salary, Husband's company has not been joined as a party to the dissolution action, and 'the trial 
court has no power to order a transfer of corporate assets without joinder of the corporation.'" 
 17.  "While the trial court has the authority to distribute a spouse's interest in company 
stock, it does not have the authority to distribute assets of the non-joined company itself." 
 18.  "Appellate courts have expanded the rule barring transfer of non-party corporate 
assets to also bar transfer of assets owned by non-party limited liability companies.  Here, 
Husband's company, from which Wife receives a stipend, is a limited liability company." 
 19.  "The trial court had no authority to order a non-party company to pay a salary to 
someone who does not work for that company, and the trial court erred by doing so." 
 20.  "We therefore remand to the trial court for a specific factual determination as to 
Wife's need and Husband's ability to pay, and any other relevant factors under section 61.08, 
Florida Statutes, to establish a basis for the award.  We reverse the portion of the award requiring 
Husband's company to continue paying Wife a stipend." 
Buchanan v. Buchanan, 225 So.3d 1002 (Fla. 1st DCA 2017) 
 


Second District 


Fourth District 


TRIAL COURT ABUSED ITS DISCRETION BY AWARDING WIFE TEMPORARY 
UNDIFFERENTIATED SPOUSAL AND CHILD SUPPORT, INSTEAD OF 
CALCULATING THEM SEPARATELY; FURTHER, APPELLATE COURT IS 
UNABLE TO DETERMINE WHETHER AMOUNT AWARDED WAS SUPPORTED BY 
EVIDENCE. 
 
 The husband appealed and the wife cross-appealed from, the trial court's order on the 
wife's motion for temporary support and suit money. The Court awarded the wife $6,500 per 
month in temporary undifferentiated spousal and child support, $10,000 toward her past and 
future attorney's fees, and $10,000 toward her past and future accounting fees. The District Court 
of Appeal held: 
 1.  "[W]e reverse and remand the award of temporary undifferentiated spousal and child 
support." 
 2.  "'Temporary relief awards 'are among the areas where trial judges have the very 
broadest discretion, which appellate courts are very reluctant to interfere with except under the 
most compelling of circumstances.'" 
 3.  "But temporary relief awards must be supported by competent, substantial evidence." 
 4.  "The court does not need to make explicit findings, but there must be sufficient 
evidence in the record to support the amount awarded." 
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 5.  "We cannot determine whether the trial court's award in this case of $6,500 per month 
in temporary support is supported by the evidence." 
 6.  "Although the court's order requires the husband to continue to pay certain child-
related expenses in addition to the monthly support obligation, it is silent on whether he must 
also continue to pay the mortgage and automobile expenses." 
 7.  "If the husband is required to pay those expenses, then the total award exceeds both 
the husband's ability to pay and the wife's need, as established by competent, substantial 
evidence." 
 8.  "We further find that the trial court abused its discretion in awarding the wife 
'undifferentiated' spousal and child support instead of calculating them separately." 
 9.  "We therefore reverse the award of $6,500 per month in temporary undifferentiated 
spousal and child support and remand for the trial court to recalculate the husband's monthly 
support obligations." 
Van Maerssen v. Gerdts, 213 So.3d 952 (Fla. 4th DCA 2017) 
 


Fifth District 


TRIAL COURT ERRED IN FAILING TO CREDIT HUSBAND WITH TEMPORARY 
ALIMONY PAYMENTS MADE DURING PENDENCY OF DISSOLUTION ACTION. 
 
 The former husband appealed from the trial court's Final Judgment contending that the 
trial court erred in failing to credit him for temporary alimony payments made to the former wife 
between August 2011 and April 2013. The District Court agreed and reversed: 
 1.  "We agree.” 
 2.  "However, the record is unclear as to which months during this time period [the 
former husband] made alimony payments." 
 3.  "Accordingly, we reverse and remand for the trial court to determine how many 
payments were made and the total amount of credits due to [the former husband].” 
Wayne v. Einspar, 217 So.3d 223 (Fla. 5th DCA 2017) 
 


F.  Lump Sum Alimony 


  
First District 


Second District 
 


TRIAL COURT ERRED IN AWARDING FORMER WIFE MARITAL HOME AS 
LUMP SUM ALIMONY WITHOUT FINDING THAT THE AWARD WAS NECESSARY 
FOR SUPPORT OR AS AN EQUITABLE DISTRIBUTION, AND WITHOUT FINDINGS 
TO SUPPORT THE AWARD UNDER EITHER EQUITABLE DISTRIBUTION OR 
SPOUSAL SUPPORT STATUTES. 
 
 The Former Husband appealed from a final judgment that awarded lump sum alimony to 
the Former Wife. The judgment also denied the Former Wife's request for permanent periodic 
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alimony, awarded the Former Husband his businesses on the Former Wife's prayer for equitable 
distribution, and denied the Former Wife's request for attorney's fees and costs. The Former 
Husband argued that the trial court erred in awarding the Former Wife the marital home as lump 
sum alimony. He argued it was an erroneous award of spousal support or, alternatively, an 
erroneous unequal distribution of marital assets. The District Court held: 
 1.  "To the extent that the trial court failed to make the findings necessary to support the 
award under either theory, we agree." 
 2.  "Because the trial court failed to make the findings of fact required to support the 
award, we reverse that portion of the final judgment, affirm the balance, and remand for further 
proceedings." 
 3.  "Lump sum alimony may be awarded for spousal support or as part of an equitable 
distribution of marital property  '[W]here a trial court makes an award of lump sum alimony, it 
shall first determine whether the award is necessary for support or to effect an equitable 
distribution of marital property.'"  Here, the trial court made no findings that the award was 
necessary for either purpose.  This in itself was error and requires reversal for the appropriate 
findings.” 
 6.  "Moreover, even if the trial court had made legally sufficient findings as to the 
purpose of the award, it did not make any findings that would support the award under either the 
equitable distribution, section 61.075(1), Florida Statutes (2011), provides that a 'court must 
begin with the premise that the distribution should be equal, unless there is a justification for an 
unequal distribution based on all relevant factors.' " 
 7.  "The statute lists ten specific factors -- including, as might be relevant here, the 
duration of the marriage, the economic circumstances of the parties, and the contribution of each 
spouse to the marital assets and liabilities--that a trial court must consider when effecting an 
unequal distribution of marital property." 
 8.  "A trial court's decision concerning an unequal distribution must 'be supported by 
factual findings in the judgment or order … with reference to [these] factors.'" 
 9.   "The statute governing the award of spousal support similarly requires a court to 
make specific findings of fact." 
 10.  "Section 61.08(2) provides that in determining whether to award spousal support, a 
trial court must:  'first make a specific factual determination as to whether either party has an 
actual need for alimony or maintenance and whether either party has the ability to pay alimony 
or maintenance. If the court finds that a party has a need for alimony or maintenance and that the 
other party has the ability to pay alimony or maintenance, then in determining the proper type 
and amount of alimony or maintenance under subsections (5) - (8), the court shall consider all 
relevant factors.’…" 
 11.  "In many respects similar to those in the equitable distribution statute, the statute 
then lists ten factors that the court must consider in fashioning an award of support."  
 12.  "Thus, as with an unequal distribution of marital property, sufficient factual findings 
regarding each of the factors in the alimony statute are required to justify an award of lump sum 
alimony on spousal support grounds." 
 13.  "Although the trial court in this case made some factual findings that may be relevant 
to a few of the factors in either the equitable distribution or alimony statutes--for example, the 
trial court's finding that the former wife could be left without shelter bears on the economic 
circumstances of the parties--it made no findings specific to those factors that would show that it 







  23 


actually considered all of them in making its decision to award the former wife the marital 
home." 
 14.  "Furthermore, while the trial court found that the Former Husband had no ability to 
pay permanent periodic alimony, it made no finding regarding his ability to pay the lump sum 
alimony." 
 15.  "Thus, even if the trial court had made findings with respect to the purpose of that 
award, we would remain unable to review it due to the lack of findings under either of the 
applicable statutes." 
 16.  "We reverse the portion of the final judgment awarding lump sum alimony and 
remand the case to the trial court to make the appropriate findings of fact." 
Gardiner v. Gardiner, 207 So.3d 987 (Fla. 2d DCA 2017) 
 


Third District 
 


Fourth District 


Fifth District 


AWARD OF LUMP-SUM PAYMENT OF BRIDGE-THE-GAP ALIMONY WAS 
SUPPORTED BY SUFFICIENT FINDINGS. 
 
 The trial court found that "after considering all of the factors of Section 61.08," the 
Former Wife had a need for alimony and the Former Husband had the ability to pay. The court 
pointed out that Former Husband's income was $52,896, while Former Wife had been 
unemployed for many years. The court imputed annual part-time income to Former Wife at $10 
per hour, although the court did not provide a dollar amount for the total. The court also noted 
that Former Husband had significantly more non-marital assets than Former Wife, the 
preferential tax treatment he would receive on his alimony payments, his savings on health 
insurance premiums by no longer providing coverage for Former Wife, and the additional 
expense Former Wife would incur by paying for her own health insurance. Regarding the $2500 
lump-sum payment of bridge-the-gap alimony, the court found that based on his non-marital 
assets, Former Husband had the ability to pay and Former Wife was in need of support to assist 
with her immediate dental, vision, and vehicle needs prior to her move to Arkansas.  The District 
Court held: 
 1.  "Former Husband first challenges the lump-sum payment of $2500 to Former Wife.  
However, the trial court's findings are sufficient to support the award." 
 2.  "Former Wife's expenses are precisely the type that the statute contemplates." 
 3.  "Regarding the durational alimony award, it is undisputed that Former Wife never 
worked full-time for longer than a few months during the marriage and never earned more than 
$9000 per year." 
 4.  "Beyond the brief periods in 2007 and 2013 when Former Wife worked full-time, no 
evidence supported imputing a full-time wage to Former Wife as advocated by Former 
Husband." 
 5.  "Although the trial court mistakenly found that Former Wife had not worked full-time 
since 1999, the record supports the more important finding - that Former Wife is not capable of 
full-time work." 
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 6.  "Based on the evidence and findings as to Former Husband's income and assets, the 
trial court did not abuse its discretion in finding that Former Husband has the ability to pay 
durational alimony of $750 per month." 
Nugent v. Nugent, 225 So.3d 994 (Fla. 5th DCA 2017) 
 


G.  Enforcement 


  
First District 


Second District 


Third District 


Fourth District 


FORMER WIFE WAIVED RIGHT TO SPECIFIC ARREARAGE DETERMINATION 
FOR 2008 AND 2009 BY FAILING TO PURSUE THE MATTER ON REHEARING AND 
BY FAILING TO RAISE MATTER ON APPEAL WHERE ARREARAGE ISSUE HAD 
BEEN FULLY LITIGATED PRIOR TO ENTRY OF THIRD AMENDED FINAL 
JUDGMENT. 
 
 The Former Wife appealed from a final order entered after an evidentiary hearing on her 
motion for contempt. In the motion, the Former Wife sought an adjudication of contempt against 
the Former Husband and a determination of the lump sum alimony arrearage which had accrued 
for four years. On appeal, the Former Wife argues the trial court erred by: (1) concluding there 
was a lack of jurisdiction to determine the arrearage for the years 2008 and 2009, (2) allowing 
the Former Husband to pay the arrearages owed for 2010 and 2011 at the rate of $3,000 monthly, 
and (3) failing to award prejudgment interest on the arrearages. The Fourth District Court of 
Appeal affirmed the trial court's decision regarding the amount of the monthly payment on the 
arrearages without comment. The Court also affirmed the trial court's decision to deny a 
determination of the arrearages owed for 2008 and 2009. However, the Court reversed the denial 
of prejudgment interest, and remanded for further proceedings to award prejudgment interest, 
finding: 
 1.  “We review a trial court's ruling on support arrearages for an abuse of discretion." 
 2.  "However, we have also said that '[w]here a trial judge fails to apply the correct legal 
rule ... the action is erroneous as a matter of law.'" 
 3.  "The Former Wife asserts the trial court erred in determining it did not have 
jurisdiction to determine the amount of alimony arrearage which accrued for 2008 and 2009." 
 4.  "The Former Wife argues that the trial court premised its finding of lack of 
jurisdiction on a theory of res judicata, as argued by the Former Husband in his memorandum of 
law opposing the motion for contempt." 
 5.  "As the Former Husband points out, the trial court did not explicitly refer to res 
judicata as the legal principle for determining that it did not have jurisdiction to determine the 
alimony arrearages for 2008 and 2009." 
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 6.  "However, we agree with two of the Former Husband's arguments and conclude the 
trial court properly denied the request to determine alimony arrearages for 2008 and 2009." 
 7.  "First, we agree with the Former Husband's argument that the Former Wife had an 
obligation to bring to the trial court's attention when the third amended final judgment was 
entered that a determination of the arrearages for 2008 and 2009 had not been made." 
 8.  "As the trial court found, the arrearage matter had been fully litigated, and prior to the 
entry of the third amended final judgment, Former Wife's counsel acknowledged 'there needs to 
be a final number figured out in terms of the difference between alimony that was paid from May 
'06 forward to alimony that should have been paid from May '06 forward.'" 
 9.  "As we said in Farghali v. Farghali, 187 So.3d 338 (Fla. 4th DCA 2016), 'a party is 
not entitled to complain that a judgment in a marital and family law case fails to contain 
sufficient findings unless that party raised the omission before the trial court in a motion for 
rehearing.'" 
 10.  "Next, we agree with the Former Husband's argument that the Former Wife waived 
the right to an arrearage determination or 2008 and 2009 by failing to pursue the matter on 
rehearing and by failing to raise the matter in the second appeal." 
 11.  "As pointed out by the First District in Campbell v. State, 9 So.3d 59 (Fla. 1st DCA 
2009), our supreme court has explained… that 'a party's failure "to raise an issue on appeal that 
was the subject of the trial court's ruling" precludes reconsideration of the issue, not because the 
trial court's ruling has become the law of the case, but because the failure to raise that issue on 
appeal has effectuated a waiver of future arguments regarding that issue.'" 
 12.  "We note, however, that the trial court was not correct in stating there was a 'lack of 
jurisdiction' to consider the matter of the arrearages for 2008 and 2009.  The circuit court had 
both subject matter and case jurisdiction to consider the matter." 
 13.  "We also note that the trial court's statement in the final order that Former Husband 
did not meet his burden in raising the affirmative defense of waiver does not control, because the 
theory of waiver asserted in the Former Husband's memorandum of law pertained to the Former 
Wife's alleged acquiescence in accepting lower alimony payments and lulling the Former 
Husband into thinking she was satisfied with the amounts he paid." 
 14.  "The theory of waiver found by the trial court pertained to failure preserve issues for 
appeal and seeking appellate review." 
 15.  "Thus, to the extent the trial court's decision was correct, but perhaps for the wrong 
reason, we affirm." 
 16.  "'A trial court's decision on whether or not to award prejudgment interest is reviewed 
under the de novo standard.'" 
 17.  "The Former Wife asserts that the court erred in declining to award prejudgment 
interest.  The Former Wife argues that interest is due as a matter of law and the trial court did not 
have 'discretion' to deny pre-judgment interest on the sums due…. Additionally, the Former Wife 
argues that it would be inequitable to not require the Former Husband to pay interest because he 
failed to provide his financial information for years and he knowingly underpaid the alimony.  
Therefore, she contends that denying the interest forgives years of unexcused tardiness in 
payment." 
 18.  "The Former Husband argues that the trial court did not abuse its discretion in 
refusing to award any interest because there was no arrearage judgment.  However, the argument 
and cases relied upon are inapposite to a situation in which the parties had a contractual 
agreement as to lump sum alimony payable to the Former Wife.  The argument and cases the 
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Former Husband cites are applicable where there was no contractual agreement between the 
parties." 
 19.  "The Former Husband further relies on the trial court's comments as to the financial 
status of the parties, and that the Former Wife prosecuted her entitlements under the MSA with a 
scorched-earth mentality.  However, our research reveals no case law in Florida which denies 
entitlement to prejudgment interest in a contract case on the basis of equitable considerations." 
 20.  "While the Former Husband is correct that the third amended final judgment did not 
specifically state the court was entering a judgment for the specific amount of any arrearages, it 
is clear that the trial court did conclude that the Former Husband was in arrears for 2010 and 
2011.  As such, we hold that interest should have been awarded for those two years." 
 21.  "Interest is provided as a matter of law once a debt has ensued." 
 22.  "The order on the motion for contempt rightfully found the Former Husband to be in 
arrears by a specific amount.  Thus, the trial court erred in failing to award prejudgment interest 
on the arrearages." 
 23. “We reverse and remand for the trial court to award prejudgment interest on the 
arrearage." 
Kuchera v. Kuchera, 42 FLW D2048 (Fla. 4th DCA 2017) 
 


Fifth District 


H.  Security/Insurance 


 
First District 


TRIAL COURT ERRED IN REQUIRING HUSBAND TO MAINTAIN LIFE 
INSURANCE POLICY TO SECURE ALIMONY WITHOUT FINDINGS REGARDING 
HUSBAND'S ABILITY TO PAY AND SPECIAL CIRCUMSTANCES WARRANTING 
SECURITY FOR ALIMONY. 
 
 This was an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raises four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
award.  The former husband argued that the trial court erred in awarding the former wife $2,500 
in permanent alimony. The First District Court of Appeal found: 
 1.  "The trial court had the authority to require the former husband to maintain a life 
insurance policy with the former wife as beneficiary in order to secure the alimony payment." 
 2.  "In [an earlier case], this Court held that, in so requiring, the trial court 'must make 
specific evidentiary findings as to the availability and cost of insurance, the [former husband's] 
ability to pay, and the special circumstances that warrant such security.'" 
 3.  "Special circumstances that warrant this security include, among other things: a 
spouse left in 'dire financial straits' after the obligor spouse's death, a supported spouse with 
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limited earning capacity, an obligor spouse in arrears on support obligations, and cases where the 
obligor spouse agreed on the record to secure an award with a life insurance policy." 
 4.  "The amount of insurance must also be related to the extent of the obligation being 
secured." 
 5.  "Although the life insurance policy was pre-existing and there was testimony that it 
cost the former husband approximately $213 per month, the trial court failed to make any 
specific evidentiary findings as to the former husband's ability to pay and the special 
circumstances that warranted such security." 
 6.  "While there may be a basis in the record for such a finding, on remand, the trial court 
should include the required specific findings to require the security." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
 
TRIAL COURT ERRED IN DISSOLVING LIEN IMPOSED ON NOW-DECEASED 
FORMER HUSBAND'S REAL PROPERTY TO SECURE AWARD OF ALIMONY TO 
FORMER WIFE WHERE LIEN WAS INTENDED TO SERVE AS SECURITY FOR AN 
ONGOING STREAM OF PAYMENTS TO FORMER WIFE TO MINIMIZE FUTURE 
ECONOMIC HARM TO SURVIVING FAMILY. 
 
 The parties divorced in 2009. At that time, the Former Husband was seventy-five years 
old and the Former Wofe was forty-six. The amended final judgment of dissolution awarded 
permanent periodic alimony of $1,000 to the Former Wife, "until the death of either party or 
remarriage of the Wife, whichever shall first occur, at which time alimony" would cease. To 
secure the award of child support and alimony, the judgment imposed liens on certain pre-marital 
real property of the Former Husband. 
 The Former Husband appealed the amended final judgment of dissolution, challenging 
the impositions of the liens.  This Court determined that the record supported the requirement for 
such security to the extent necessary to protect the payment of alimony or child support, 
explaining as follows: "The Former Husband is 77 years old and in poor health. The Former 
Husband is uninsurable but has significant unencumbered assets that he uses to support himself. 
The Former Wife would potentially be left in dire financial straits after the Former Husband's 
death because she is not capable of full-time employment. The Former Wife has significant 
medical history resulting in some medical disability, and both parties agreed that the Former 
Wife needs to be home on afternoons and weekends to care for their youngest child, who has 
been diagnosed with a form of autism and cannot be left alone. The child also may remain 
[dependent] even after he reaches majority."  Nonetheless, the court was not able to determine 
whether the amount of the security was suitably tailored to the obligation being secured because 
the trial court failed to specify "whether, in the context of alimony, the lien only secures 
arrearages at the time of the Former Husband's death or if it was also intended to secure future 
payments in order to minimize future economic harm to the family."  Thus, the appellate court 
reversed that portion of the judgment and remanded for additional findings. 
 On remand, the trial court held a hearing on the issue and entered an order clarifying the 
requirement of the security for alimony and child support ("Clarifying Judgment"). The court 
found that it was "appropriate that the Final Judgment create[d] a lien on said real property, in 
favor of the Former Wife and the parties' minor children, to secure the award of child support 
and alimony." The court noted  the Former Husband's poor health and the Former Wife's thirty-
four-year life expectancy. The Clarifying Judgment stated that it was the court's intention to 
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"secure not only arrearages at the time of the Former Husband's death, but also to secure future 
payments to the Former Wife and minor children in order to minimize future economic harm to 
the family" based on its findings "that the Former Wife and the parties' minor children [would] 
be left in dire strai[ts] if adequate security [were] not required." The court found, in pertinent 
part, that "the Former Wife requires the security in the amount of $250,000 ... to secure the 
Former Wife's alimony award without incurring any additional expense and ... that $150,000 is 
the appropriate amount to secure the future payments of child support and provide for the minor 
children's needs." The Clarifying Judgment was not appealed. 
 About six years later the Former Husband passed away and his estate moved to dissolve 
the lien to secure alimony. The Former Wife countered with a motion to dismiss. Following a 
hearing, the court issued an order granting the motion to dissolve the lien regarding alimony and 
denying the Former Wife's motion to dismiss. In relevant part, the court found that (1) the 
Amended Final Judgment of Dissolution provides that alimony shall terminate on the death of 
either party or re-marriage of the Former Wife, and (2) although the Clarifying Judgment clearly 
states that $150,000 is the appropriate amount to secure the future payments of child support, it 
does not state whether the $250,000 security for alimony is for future alimony or to ensure the 
financial well-being of the family. The court concluded that as a result of the terminology in the 
Clarifying Judgment, it appeared that only the lien for child support was to secure future 
payments, and the security for alimony was not for future alimony or to ensure the well-being of 
the family. 
 The Former Wife argued on appeal  that the trial court erred by dissolving the lien 
securing alimony because the court created the security so the Former Wife and the family would 
not find themselves destitute after the Former Husband died. The Former Husband's estate 
argues that the court correctly interpreted the Clarifying Judgment because the judgment does 
not specify that the purpose of the lien is for future alimony or to ensure the well-being of the 
family. The First District Court of Appeal held: 
 1.  "Because the lien was intended to serve as security for an ongoing stream of payments 
to [the Former Wife] to minimize future economic harm to the surviving family, we reverse and 
remand for further proceedings." 
 2.  "We review a trial court's interpretation of a final judgment de novo." 
 3.  "Although the Clarifying Judgment is not a model of clarity, when read in context and 
in conjunction with this Court's directions in [the earlier appeal], we conclude that the Clarifying 
Judgment established a lien to secure both alimony arrearages and a stream of future payments to 
ensure the well-being of the surviving family." 
 4.  "Specifically, the Clarifying Judgment's discussion of [the Former Husband's] poor 
health, [the Former Wife's] life expectancy, and the trial court's expressed intention 'to secure not 
only arrearages at the time of the Former Husband's death, but also to secure future payments to 
the Former Wife and minor children in order to minimize future economic harm to the family' 
support this conclusion." 
 5.  "Additionally, it is hard to imagine that the Clarifying Judgment would have imposed 
a lien in the amount of $250,000 in light of [the Former Husband's] advanced age and declining 
health if the security were merely to safeguard against potential arrearages." 
 6.  "Also, in the context of determining the amount of the lien, the Clarifying Judgment 
found that [the Former Wife's] life expectancy was thirty-four more years. If the lien were not 
intended to provide future protection to the family, Ms. Mackoul's life expectancy would be 
irrelevant." 
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 7.  “In [the earlier appeal], we remanded for the trial court to make specific findings 
'concerning whether, in the context of alimony,' the lien was meant to 'secure future payments in 
order to minimize future economic harm to the family.’ The Clarifying Judgment tracked this 
language in making its findings regarding the lien for alimony and for child support." 
 8.  "For the foregoing reasons, we reverse the order dissolving the lien to secure alimony 
and remand for further proceedings consistent with this opinion." 
Mackoul v. Mackoul, 224 So.3d 921 (Fla. 1st DCA 2017) 
 


Second District 


TRIAL COURT ERRED IN BASING ALIMONY AWARD ON HUSBAND'S GROSS 
INCOME RATHER THAN HIS NET INCOME; TRIAL COURT DID NOT ERR IN 
ADDING MONTHLY PREMIUM FOR ADDITIONAL SURVIVOR BENEFIT PLAN 
COVERAGE TO WIFE'S MONTHLY NEED. 
 
 The husband appealed from the amended final judgment of dissolution of marriage 
contending that the trial court erred by basing the alimony award on the Husband's gross income 
rather than his net income. Second, the Husband contended that the trial court erred by adding 
the monthly premium for additional Survivor Benefit Plan (SBP) coverage to the wife's monthly 
need. The Second District Court of Appeal held: 
 1.  "As to the alimony award, the Husband contends that the trial court erred by basing 
that award on his gross income rather than on his net income." 
 2.  "This contention is supported by the record and requires us to reverse and remand for 
recalculation of the amount of alimony." 
 3.   "There is no dispute on this issue as to the law." 
 4.  "'An award of alimony must be based on the income that is available to the party, i.e., 
the party's net monthly income.'" 
 5.  "An alimony award based on gross income must be reversed." 
 6.  "Here, the amended final judgment plainly states that the Husband has 'current 
monthly gross income of $6,842' and a monthly surplus of '$1,695 before considering tax 
implications and imputing income.'" 
 7.  "And while the trial court subsequently imputed $300 per month in investment income 
to the Husband, nowhere in the amended final judgment did the trial court address the 'tax 
implications' on the Husband's gross income." 
 8.  "Further, we note that the $2000 monthly alimony award is almost exactly the amount 
of the Husband's pre-tax surplus of $1695 plus his imputed investment income of $300." 
 9.  "Hence, it is readily apparent that the trial court erroneously failed to consider the 
Husband's net income rather than his gross income when fashioning its alimony award." 
 10.  "In defense of the trial court's ruling, the Wife argues that the trial court could and 
did impute investment income to the Husband when determining his ability to pay.  However, 
this is simply a non sequitur." 
 11.  "The court's decision to impute investment income to the Husband does not bear on 
the issue of whether the court properly considered only the Husband's net income when 
determining alimony.  Therefore, this argument cannot support the alimony award." 
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 12.  "The Wife also argues for the first time in her brief that the Husband could take tax-
free distributions from his IRAs to 'make up the difference' between his net income and what he 
needs to pay the alimony award; however, this argument suffers from three infirmities." 
 13.  "First, the Wife never made this argument in the trial court, and so no evidence was 
presented concerning the Husband's ability—or lack thereof—to take tax-free IRA distributions." 
 14.  "Second, this argument conflicts with the trial court's express factual finding that 
neither party was able to take IRA distributions without penalty at this point in time." 
 15.  "Third, this argument implicitly recognizes that the trial court awarded alimony in an 
amount that the Husband is simply not able to pay from his monthly net income." 
 16.  "Hence, this newly raised argument cannot support the alimony award to the Wife." 
 17.  "For all of these reasons, we must reverse the $2000 per month alimony award and 
remand for reconsideration." 
 18.  "And because we are doing so, we will briefly address two issues raised by the 
Husband in case they arise again on remand." 
 19.  "First, the Husband contends that the trial court erred in its evaluation of the parties' 
relative lifestyles for purposes of determining their respective monthly needs." 
 20.  "However, the trial court found that the Wife had a lifestyle need of $5983 and the 
Husband had a lifestyle need of $5147." 
 21.  "Given that the Wife's monthly rent was $2000 and the Husband's monthly mortgage 
was $1464 for a comparable residence, this difference in the calculated lifestyle needs of the 
parties was not so disparate as to constitute an abuse of discretion." 
 22.  "Second, the Husband contends that the trial court erred by adding the $219 monthly 
premium for additional Survivor Benefit Plan (SBP) coverage to the Wife's monthly need." 
 23.  "The Husband argues that because the Wife chose to purchase SBP coverage over 
and above her coverture amount, she should be solely responsible for the premium as a voluntary 
expense rather than a 'need.' " 
 24.  "While the trial court certainly could have determined that this was a voluntary 
expense incurred by the Wife, it was within the trial court's discretion to consider this premium 
as part of the Wife's need, particularly since the Wife's portion of the Husband's retirement 
benefit would otherwise be significantly reduced upon his death and the alimony award will also 
cease at that time." 
 25.  "In essence, the trial court's ruling was analogous to requiring the Husband to 
purchase and pay for life insurance to secure his alimony obligation to the Wife—a requirement 
clearly within the trial court's discretion to impose." 
 26.  "And while we can appreciate the Husband wanting to limit the Wife to her 'standard' 
benefit, under the facts here—where the Wife did not work during the parties' long-term 
marriage and where she has limited earning capacity due to medical issues—we cannot say that 
the trial court's ruling that will permit her to receive an amount after the Husband's death 
comparable to what she will be receiving during the Husband's lifetime constitutes an abuse of 
discretion." 
 27.  "Moreover, as the court noted in Wrinkle, '[i]f the trial court intended for the former 
wife to receive [the full amount awarded] in alimony, then having the former wife pay for the 
protection afforded by the survivor's benefit is inconsistent [with] and detracts from the alimony 
award.'” 
 28.  "For all of these reasons, on the record before us, we have no basis upon which to 
disturb this award." 
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 29.  "In sum on this issue, we reverse the award of alimony because it was improperly 
based on the Husband's gross income rather than his net income." 
 30.  "On remand, once the Husband's net income is determined, the trial court may then 
award the Wife alimony in an amount that the Husband has an ability to pay." 
Henson v. Carter-Henson, 211 So.3d 372 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 
 


TRIAL COURT ERRED IN ORDERING HUSBAND TO MAINTAIN LIFE 
INSURANCE POLICY AS SECURITY FOR ALIMONY WITHOUT FINDINGS AS TO 
COST AND AVAILABILITY, WITHOUT ARTICULATING WIFE'S 
DEMONSTRATED NEED FOR HUSBAND TO MAINTAIN LIFE INSURANCE AS 
SECURITY FOR ALIMONY, AND WITHOUT STATING THE AMOUNT OF LIFE 
INSURANCE HUSBAND MUST MAINTAIN 
 
 The Husband appealed from a final judgment of dissolution of marriage in which the trial 
court ordered him to maintain life insurance to secure the wife's alimony.  The District Court 
reversed: 
 1.  "We review a trial court order requiring that a party maintain life insurance for abuse 
of discretion." 
 2.  "Although a trial court may require a party to maintain life insurance to secure 
alimony, 'it must make’ specific findings as to the availability and cost of the policies and the 
impact of such cost on the husband." 
 3.  "An order requiring a spouse to maintain a life insurance policy to secure alimony 'is 
justified only if there is a demonstrated need to protect the alimony recipient.' The 'demonstrated 
need' must be supported by competent, substantial evidence.'" 
 4.  "Furthermore, 'the amount of life insurance required must not exceed the support 
obligation.'" 
 5.  "The court below stated that the husband was able to maintain life insurance to secure 
both child support and alimony because the husband already had two life insurance policies." 
 6.  "However, the record reflects that the husband indicated he had only one policy on his 
own life." 
 7.  "Thus, it is unclear whether the lower court was requiring the husband to obtain an 
additional life insurance policy." 
 8.  "If the court was requiring the husband to maintain multiple policies, the court must 
make findings as to the availability and cost of obtaining multiple policies." 
 9.  "Furthermore, the court's order did not articulate what 'demonstrated need' of the wife 
justified requiring the husband to maintain life insurance to secure his alimony obligation.” 
 10.  "Finally, the lower court neglected to state the amount of life insurance the husband 
must maintain to secure his alimony obligation." 
 11.  "We therefore reverse and remand for the lower court to clarify the amount of life 
insurance the husband must maintain to secure alimony if the court on remand determines that 
life insurance is required." 
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 12.  "Additionally, the court must state what 'demonstrated need' justifies requiring that 
the husband maintain life insurance." 
Jimenez v. Jimenez, 211 So.3d 76 (Fla. 4th DCA 2017) 


 
Fifth District 


TRIAL COURT ERRED BY REQUIRING HUSBAND TO MAINTAIN LIFE 
INSURANCE WITHOUT FACTUAL FINDINGS IN FINAL JUDGMENT REGARDING 
AVAILABILITY AND COST OF INSURANCE, HUSBAND'S ABILITY TO PAY, AND 
SPECIAL CIRCUMSTANCES THAT WARRANT THE REQUIREMENT 
 
 The former husband appeals the trial court's final judgment dissolving his marriage to the 
former wife. The final judgment, in relevant part, ordered the former husband to pay permanent 
periodic alimony, child support, attorney's fees, and a reimbursable lump sum to former wife for 
alternate housing. It also required the former husband to maintain life insurance with the former 
wife named as the beneficiary and established a parenting plan.  
 1.  "Typically, courts review dissolution of marriage final judgments as a whole for an 
abuse of discretion." 
 2.  "This includes alimony awards… attorney's fees awards… requirements that a party 
maintain life insurance… parenting plans, and the distribution of assets." 
 3.  "Here, there is no trial transcript in the record." 
 4.  "Without a record of the trial proceedings, the appellate court [cannot] properly 
resolve the underlying factual issues so as to conclude that the trial court's judgment is not 
supported by the evidence ...." 
 5.  "Thus, for an appellate court to review the sufficiency of evidence at trial, the 
appellant must either include in the record a trial transcript or a proper substitute, such as a 
stipulated statement of facts…. That was not done here." 
 6.  "Florida courts typically will not reverse a dissolution order based on the sufficiency 
of required factual findings when there is no transcript or proper substitute in the record." 
 7.  "However, if the trial court's error is clear on the face of the order or judgment, the 
appellate court can reverse….." 
 8.  "Former Husband argues that the trial court erred by failing to make required findings 
before ordering him to maintain life insurance." 
 9.  "When a trial court requires a party to maintain life insurance as part of a dissolution 
order, it must 'make specific evidentiary findings regarding the availability and cost of insurance, 
the obligor's ability to pay, and the special circumstances that warrant the requirement for 
security of the obligation.'" 
 10.  "A trial court's failure to make these required findings is reversible error." 
 11.  "Thus, although there is no transcript in the record, we will reverse where the trial 
court fails to make factual findings in a final judgment regarding the requirement on a party to 
maintain life insurance." 
 12.  "Here, the final judgment states that Former Husband 'shall maintain life insurance in 
the amount of $250,000.00 so long as he has either a child support or alimony obligation to the 
[Former Wife]. The [Former Husband] shall execute an absolute assignment of the policy to the 
[Former Wife] and designate her as the irrevocable beneficiary.' " 
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 13.  "The trial court's failure to include the required factual findings in the final judgment 
is an error apparent from the face of the final judgment." 
 14.  "Thus, we reverse and remand for the trial court to make specific findings regarding 
the availability and cost of insurance, Former Husband's ability to pay, and the special 
circumstances that warrant the requirement for security of the obligation." 
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN REQUIRING THAT WIFE MAINTAIN LIFE INSURANCE 
POLICY AS SECURITY FOR HER ALIMONY OBLIGATION WITHOUT MAKING 
FINDINGS AS TO INSURABILITY, COST OF PROPOSED INSURANCE, ABILITY TO 
AFFORD INSURANCE, AND WHETHER APPROPRIATE CIRCUMSTANCES 
EXISTED TO JUSTIFY ORDERING WIFE TO MAINTAIN LIFE INSURANCE. 
 
 The Former Wife contended on appeal that the trial court erred in requiring that she 
maintain a $500,000 life insurance policy as security for her alimony obligation. The appellate 
court found: 
 1.  "Section 61.08(3), Florida Statutes (2015), permits the trial court to order a party to 
purchase or maintain a life insurance policy as security for payment of alimony." 
 2.  "However, to do so, the trial court must make findings in the final judgment as to the 
spouse's insurability, the cost of the proposed insurance, the ability of the spouse to afford the 
insurance, and whether appropriate circumstances exist to justify ordering the spouse to maintain 
this life insurance." 
 3.  "These factual findings are lacking in the present final judgment.  Thus, if the trial 
court again awards Former Husband permanent periodic alimony on remand, it may, in its 
discretion, require Former Wife to maintain an appropriate amount of life insurance as security 
for her alimony obligation, but it must make the required findings to support that determination." 
Brady v. Brady, 229 So. 3d 892 (Fla. 5th DCA 2017) 
 


I.  Modification 


 
First District 


WHERE FORMER WIFE'S NEED FOR ALIMONY CEASED WHEN SHE BEGAN 
RECEIVING PAYMENTS FROM FORMER HUSBAND'S MILITARY PENSION, 
COURT ABUSED DISCRETION BY FAILING TO MAKE TERMINATION OF 
FORMER HUSBAND'S ALIMONY OBLIGATION RETROACTIVE TO DATE 
FORMER WIFE BEGAN RECEIVING PAYMENTS FROM FORMER HUSBAND'S 
MILITARY BENEFITS. 
 
 The Former Wife appealed from a final order terminating her entitlement to alimony, 
arguing that the trial court failed to support its decision with adequate factual findings. The 
Former Husband, Michael Dennis, cross-appeals the final order, arguing that the trial court 
should have retroactively applied the termination of his obligation to pay alimony. The First 
District Court of Appeal held: 
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 1.  "We affirm without discussion the termination of the alimony obligation." 
 2.  "A trial court has the discretion to modify alimony effective from the date the petition 
for modification was filed or any date subsequent to the filing of the petition." 
 3.  "'Retroactivity is the rule rather than the exception which guides the trial court's 
application of discretion when modification of alimony or child support is granted.'" 
 4.  "'Accordingly, there is a presumption of retroactivity which applies unless there is a 
basis for determining that the award should not be retroactive.'" 
 5.  "Here, Former Wife's need for alimony ceased when she began receiving payments 
from Former Husband's military pension." 
 6.  "The trial court presented no reason for denying the request for retroactive application, 
and the record does not provide a basis to support the court's denial of the request." 
 7.  "Thus, the trial court abused its discretion by failing to make the termination of 
alimony retroactive to the date Former Wife began receiving a portion of Former Husband's 
military benefits." 
 8.  "We affirm the trial court's termination of alimony, but we reverse for the trial court to 
order the reduction retroactive to the date Former Wife began receiving payments from Former 
Husband's pension." 
Dennis v. Dennis, 223 So.3d 480 (Fla. 1st DCA 2017) 
 


Second District 
 
TRIAL COURT ERRED IN DENYING HUSBAND'S PETITION FOR DOWNWARD 
MODIFICATION OF ALIMONY ON GROUND THAT A STIPULATED SETTLEMENT 
AGREEMENT WAIVED FOREVER HUSBAND'S RIGHT TO SEEK DOWNWARD 
MODIFICATION UNLESS HE BECAME INVOLUNTARILY UNEMPLOYED. 
 
 The Former Husband appealed from the trial court's order denying his post dissolution 
petition for downward modification of his alimony obligation. The trial court concluded that the 
Former Husband, in a 2008 settlement agreement, forever waived his right to seek a downward 
modification unless he became involuntarily unemployed. The Former Husband argues that 
paragraph seven of the parties' 2008 stipulation did not represent an unambiguous permanent 
waiver of his right to seek modification of his alimony obligation. The Second District Court of 
Appeal found: 
 1.  "Because our review of the settlement agreement does not reveal a clear and 
unambiguous intent to waive the Former Husband's statutory right to seek modification, we 
reverse and remand for further proceedings pursuant to section 61.14, Florida Statutes (2014)." 
 2.  "We review a trial court's order granting summary judgment de novo." 
 3.  "Likewise, we review a trial court's interpretation of a settlement agreement, as 
incorporated into a dissolution judgment, de novo." 
  4.  "Section 61.14(1)(a) allows a party to apply to a circuit court for an order modifying 
an alimony obligation created by agreement." 
 5.  "This statutory right to seek modification may be waived only 'if the language in the 
agreement clearly and unambiguously expresses waiver or if the "interpretation of the agreement 
as a whole can lead to no other conclusion but waiver.”’” 
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 6.  "If a party has not expressed a clear and unambiguous intent to waive their statutory 
right to seek modification, it is error for a trial court to conclude that a party has waived such 
right." 
 7.  "Here, the 2008 stipulation reduced the Former Husband's alimony obligation 
effective June 1, 2008.  Paragraph seven of that stipulation contains only two sentences.  The 
first sentence of paragraph seven restricts the Former Husband from seeking a further reduction 
of alimony before December 31, 2010, as follows, 'The Former Husband shall seek no further 
reduction of his alimony obligation before December 31, 2010, and the Former Husband shall 
not be entitled to any further reduction of his alimony obligation prior to December 31, 2010.'" 
 8.  "The second sentence sets forth that involuntary unemployment is the only condition 
upon which the Former Husband may seek a reduction of alimony as follows, 'The Former 
Husband may seek downward modification of his alimony obligation only if he is involuntarily 
unemployed.'  But it is unclear as to what time period this second sentence applies." 
 9.  "The trial court construed paragraph seven to mean that the Former Husband: (1) 
could not seek an alimony reduction prior to December 31, 2010, for any reason, even 
involuntary unemployment, and (2) could only seek an alimony reduction after December 31, 
2010, if he is involuntarily unemployed.  In other words, the trial court determined that the 
second sentence of paragraph seven permanently limits the Former Husband's ability to seek 
modification after December 31, 2010, unless he becomes involuntarily unemployed." 
 10.  "But, reading both sentences of paragraph seven together, another reasonable 
interpretation is that the second sentence's purpose is to directly modify the first sentence to give 
the Former Husband a relief valve should he become involuntarily unemployed before the 
expiration of the time period ending December 31, 2010." 
 11.  "Under this latter interpretation, the second sentence applies only to the time period 
ending December 31, 2010, and therefore does not act to permanently limit the Former 
Husband's ability to seek modification for reasons other than involuntary unemployment." 
 12.  "It is simply unclear whether the Former Husband intended the 'involuntary 
unemployment' language set forth in the 2008 stipulation to apply as the sole exception to him 
filing a petition for modification prior to December 31, 2010, or as the sole exception to him 
filing a petition for modification after December 31, 2010." 
 13.  "Or, as the trial court noted, it may be that there were no circumstances under which 
the Former Husband could have requested an additional alimony reduction prior to December 31, 
2010, and only one circumstance - involuntary unemployment - under which the Former 
Husband could have requested an additional alimony reduction in perpetuity." 
 14.  "Gleaning these various interpretations of the 2008 stipulation supports our 
conclusion that it did not express an unambiguous and irrevocable intent to waive all future 
modification requests by the Former Husband unless he became involuntarily unemployed." 
 15.  "As such, we reverse the summary judgment and remand with instructions for the 
trial court to reinstate the Former Husband's petition and for further proceedings pursuant to 
section 61.14." 
Kallett v. Kastriner, 225 So.3d 967 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 
 







  36 


TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REDUCING AMOUNT OF 
ALIMONY PAYABLE TO WIFE PURSUANT TO PARTIES' MARITAL 
SETTLEMENT AGREEMENT WHERE WIFE HAD VOLUNTARILY CUT HER 
EXPENSES BY MORE THAN HALF. 
 
 The former husband appealed from an order granting his petition for modification of 
alimony which reduced alimony to the former wife from $9000 a month, which was agreed to in 
a mediated settlement, to $7800 a month, which he believed to be an insufficient decrease. He 
contended that the court should have imputed minimum wage income to the former wife and 
required her to withdraw from her retirement accounts and investments to reduce his alimony 
obligation even further. The former wife cross appeals the trial court's decision to reduce her 
alimony based on her voluntary reduction of her expenses. The Fourth District Court of Appeal 
affirmed, holding: 
 1.  "Section 61.14, Florida Statutes (2015), provides for the ability to modify alimony and 
support which was previously set in a final judgment or in an agreed settlement:  When the 
parties enter into an agreement for payments for, or instead of, support, maintenance, or alimony, 
... or when a party is required by court order to make any payments, and the circumstances or the 
financial ability of either party changes ... either party may apply to the circuit court ... for an 
order decreasing or increasing the amount of support, maintenance, or alimony, and the court has 
jurisdiction to make orders as equity requires, with due regard to the changed circumstances or 
the financial ability of the parties [,] ... decreasing, increasing, or confirming the amount of 
separate support, maintenance, or alimony provided for in the agreement or order." 
 2.  "Furthermore, the statute also instructs as to the proof necessary to obtain a 
modification:  When modification of an existing order of support is sought, the proof required to 
modify a settlement agreement and the proof required to modify an award established by court 
order shall be the same." 
 3.  "Although the statute permits modification where the 'circumstances or the financial 
ability of either party changes' and allows the court to modify alimony 'as equity requires, with 
due regard to the changed circumstances or financial ability[,]' case law has engrafted specific 
requirements to restrain the wide discretion otherwise given to the court in modification." 
 4.  “Pimm v. Pimm, 601 So.2d 534 (Fla. 1992), summarizes these 'fundamental 
prerequisites':  First, there must be a substantial change in circumstances. Second, the change 
was not contemplated at the time of final judgment of dissolution. Third, the change is sufficient, 
material, involuntary, and permanent in nature." 
 5.  "Generally, the requirement of the change being involuntary has been applied when an 
alimony-paying spouse claims a reduction of income so that the spouse is no longer able to 
afford the alimony ordered or agreed: 'The purpose of requiring that a change in circumstance be 
involuntary to modify support is to ensure that the duty to furnish adequate support is not 
deliberately avoided.'" 
 6.  "Nevertheless, courts have considered some voluntary changes in circumstances, such 
as retirement, as permitting modification of alimony depending upon the totality of the 
circumstances." 
 7.  "Also, courts have reduced an alimony obligation where the substantial change in 
circumstances has been a reduction of a receiving spouse's expenses…. This case presents one of 
those circumstances." 
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 8.  "Given the broad discretion which section 61.14(1)(a) gives the trial judge to make a 
reduction, 'as equity requires with due regard to the changed circumstances,' the trial court did 
not abuse its discretion in reducing alimony where the former wife had cut her expenses by more 
than half, as a result of moving to another state and reducing the size of her home." 
 9.  "For the foregoing reasons, we affirm the final judgment granting modification." 
Regan v. Regan, 217 So.3d 91 (Fla. 4th DCA 2017) 
 


Fifth District 


J.  Supportive Relationships 


 
First District 


Second District 
 


Third District 
 


Fourth District 


Fifth District 


K.  Amount 


  
First District 


TRIAL COURT ERRED IN DENYING FORMER WIFE'S REQUEST FOR 
PERMANENT ALIMONY WITHOUT REQUIRED FINDINGS WHERE MARRIAGE 
WAS A LONG-TERM MARRIAGE; TRIAL COURT ERRED IN IMPUTING INCOME 
TO FORMER WIFE WITHOUT PARTICULARIZED FINDINGS. 
 
 The former wife appealed from the final judgment arguing that the trial court's findings 
were insufficient with regard to her request for permanent alimony, and the trial court's 
imputation of income to her. The parties' marriage was presumptively a long-term marriage as 
contemplated in section 61.08(4), Florida Statutes (2013). 
 1.  "In denying Former Wife permanent alimony, the trial court failed to make any of the 
factual determinations required by section 61.08(2)(a)–(j), Florida Statutes." 
 2.  "The trial court's failure to set forth the requisite factual findings to justify its decision 
not to award Former Wife permanent alimony contravened the clear mandate of section 61.08(2), 
and inhibits any meaningful review of the alimony issue." 
 3.  "As a result, the permanent alimony judgment must be reversed." 
 4.  "Similarly, the trial court's imputation of income to Former Wife suffers from an equal 
lack of the requisite ' "particularized findings" ' to support its decision." 
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 5.  "Although in some instances we may affirm without the inclusion of specific 
findings….we cannot do so on this record." 
 6.  "On remand, the trial court should undertake an appropriate analysis of Former Wife's 
actual prospects for employment and her income earning potential." 
David v. David, 220 So.3d 1284 (Fla. 1st DCA 2017) 
 


Second District 


RECORD UNCLEAR AS TO HOW TRIAL COURT ARRIVED AT AMOUNT OF 
"TRUE INCOME" IT ATTRIBUTED TO HUSBAND OR WHETHER ALIMONY 
AWARD WAS BASED ON FORMER HUSBAND'S NET INCOME, AS REQUIRED, 
RATHER THAN HIS GROSS INCOME. 
 
 The Former Husband challenges the final judgment of dissolution of marriage asserting 
that the trial court erred in awarding the Former Wife permanent periodic alimony based upon 
his gross income rather than his net income. The trial court awarded the Former Wife $4750 per 
month in permanent periodic alimony. The Former Husband does not dispute the Former Wife's 
need for alimony but argues that the award was erroneously based upon his gross income and 
that he lacks the ability to pay the amount of alimony awarded. The District Court found: 
 1.  "The trial court determined that the former wife had a need for permanent periodic 
alimony and that the former husband had the ability to pay alimony." 
 2.  "The ability to pay alimony must be based on the party's net income." 
 3. "The final judgment provides, in pertinent part: 'The [former husband] earns 
approximately $150,000 per year and his income has increased annually….The [former 
husband's] Financial Affidavit dated March 5, 2014, states [a] monthly income of $10,385 or 
$124,620.00 annually.... [H]e has earned an incentive/bonus pay for the past 12 years in a row of 
approximately $30,000.00. The bonus was not included on the [former husband's] Financial 
Affidavit. The [former husband's] true income is approximately $150,000 per year.’" 
 4.  "It is apparent from the former husband's financial affidavit that the stated monthly 
income of $10,385, or $124,620 annually, reflects his gross income." 
 5.  "The final judgment makes no other mention of the former husband's income."  
 6.  "Furthermore, it is not clear how the trial court arrived at a 'true income' figure of 
$150,000 since adding the former husband's gross annual bonus of $30,000 to his gross annual 
salary of $124,620 equates to $154,620." 
 7.  "Even if the trial court intended for this figure to account for the former husband's net 
income, or at least his net annual bonus, the record before us simply does not clearly demonstrate 
that the alimony award was based on the former husband's net income as required." 
 8.  "Accordingly, we affirm the dissolution of marriage but reverse the alimony award.... 
[In] determining the amount of alimony on remand, the trial court is instructed to make specific 
findings as to the former husband's ability to pay alimony based on his net income." 
Conlin v. Conlin, 212 So.3d 487 (Fla. 2d DCA 2017) 
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IN DETERMINING HUSBAND'S INCOME TRIAL COURT ERRED IN INCLUDING 
UNDISTRIBUTED PASS-THROUGH INCOME FROM SUBCHAPTER S 
CORPORATION REFLECTED ON HUSBAND'S K-1 
 
 The Husband contended on appeal that the trial court erred by determining that his K–1 
income, which reflected his share of the business income whether distributed to him or not, was 
his income for purposes of calculating his support obligations to the Wife. The District Court of 
Appeal held: 
 1.  "Because the trial court made errors of law in determining the value of the marital 
portion of the Husband's interest in his non-marital business, ..., and because the trial court 
improperly applied the supreme court's decision in Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), 
when determining the Husband's income, we reverse the portions of the final judgment dealing 
with equitable distribution, alimony, and child support and remand for further proceedings." 
 2.  "While the trial court properly recognized that this issue was controlled by the 
supreme court's decision in Zold, the trial court misapplied Zold's holding to the evidence in this 
case….Therefore, we must reverse the alimony award and remand for further proceedings." 
 4.  "In Zold, the supreme court explained the general operation and limitations of an S 
corporation relating to distributions: 


The Subchapter S Revision Act of 1982 (the 'Act') allows a small business 
corporation to elect to have all of the corporation's income, deductions, losses, 
and credits pass through to the shareholders of the corporation for income tax 
purposes in accordance with each shareholder's pro rata share of ownership in the 
corporation. See 26 U.S.C.A. § 1366 (West Supp. 2005). This 'pass-through' 
income is then taxed to the shareholders directly on the shareholders' individual 
federal income tax returns. See 26 U.S.C.A. § 1363 (West Supp. 2005). 
Corporations are generally treated as separate legal entities from their 
shareholders for tax purposes. See S. Rep. No. 97–640, at 5, reprinted in 1982 
U.S.C.C.A.N. 3253, 3257. Without an election to be treated as an S corporation, 
income earned by the corporation is taxed to the corporation and distributions 
from the corporation are taxed separately to the shareholders. See id. The 
Subchapter S Revision Act of 1982 was enacted to prevent double income 
taxation at the corporate and shareholder levels for small business corporations. 
See id. 
 Although an S corporation's net income is taxed directly to the 
shareholders under the Act, the shareholders do not necessarily receive 
distributions in an amount equivalent to what is taxed pursuant to the Subchapter 
Selection. In Florida, an S corporation's authority to make distributions to 
shareholders is limited by the corporation's articles of incorporation and section 
607.06401, Florida Statutes (2004). Section 607.06401 prohibits a corporation 
from making distributions in certain circumstances and provides in pertinent part 
that 
 (3) No distribution may be made if, after giving it effect: 
 (a) The corporation would not be able to pay its debts as they become due 
 in the usual course of business; or 
 (b) The corporation's total assets would be less than the sum of its total 
 liabilities plus (unless the articles of incorporation permit otherwise) the 
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 amount that would be needed, if the corporation were to be dissolved at 
 the time of the distribution, to satisfy the preferential rights upon 
 dissolution of shareholders whose preferential rights are superior to those 
 receiving the distribution. 
§ 607.06401(3), Fla. Stat. (2004). Thus, section 607.06401(3) prohibits 
distributions that would render the corporation unable to fulfill its corporate duties 
to its debtors [sic] and shareholders. In those circumstances, a corporation must 
retain its income and cannot make a distribution to shareholders without violating 
Florida law.” 


 5.  "After reviewing the various sections of chapter 61 dealing with alimony, child 
support, and attorney's fees, the supreme court held that ‘undistributed “pass-through” income 
that has been retained by a corporation for corporate purposes does not constitute income within 
the meaning of chapter 61’ because 'the undistributed "pass-through" income will be used by the 
corporation to maintain corporate operations and therefore cannot be used by a shareholder-
spouse to satisfy financial obligations imposed upon dissolution of marriage.'" 
 6.  "However, if undistributed pass-through income 'has been retained for noncorporate 
purposes, such as to shield this income from the reach of the other spouse during dissolution, the 
improper motive for its retention makes it available 'income.'" 
 7.  "Here, there was simply no evidence that the undistributed pass-through income 
reflected on the Husband's K–1 was being retained by Quality Boats for any non-corporate 
purpose." 
 8.  "Hence, there was no legal basis upon which the trial court could treat that pass-
through income as available for purposes of calculating the Husband's support obligations." 
 9.  "Nevertheless, the trial court did so, basing its alimony and child support calculations 
on an income to the Husband of over $1 million annually when he never actually received more 
than $250,000 to $300,000 in annual distributions during the entire course of the marriage." 
 10.  "This error requires reversal of the alimony award.” 
 11.  "In this appeal, the Wife argues that the trial court had the discretion to find that the 
entire amount of pass-through income was available to the Husband because he and his brother 
run the company…. However, that is not the legal standard set forth in Zold." 
 12.  "Instead, Zold requires the trial court to consider several factors when determining 
whether pass-through income is 'available' for support:  'In determining whether the shareholder-
spouse has met his or her burden of proving that the undistributed "pass-through" income was 
retained for corporate purposes, the trial court should consider (1) the extent to which a 
shareholder-spouse has access to or control over "pass-through" income retained by the 
corporation, (2) the limitations set forth in section 607.06401(3) governing corporate 
distributions to shareholders, and (3) the purpose(s) for which the "pass-through" income has 
been retained by the corporation. Although a shareholder-spouse's ownership interest should be 
considered, it is not dispositive even where the spouse is a sole or majority shareholder in the 
corporation and has the ability to control the retention and distribution of the corporation's 
income. Ownership of capital stock does not entitle shareholders to income that has been retained 
by an S corporation because shareholders do not have a right to an interest in the corporation's 
income.'" 
 13.  "In this case, the final judgment does not directly address these factors, but instead 
relies on the Wife's expert's opinion that Quality Boats was holding 'excess' retained earnings." 
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 14.  "This opinion was based solely on the expert's assertion that the percentage of 
retained earnings held by Quality Boats was higher than that of other boat dealers and the 
expert's rejection of Quality Boats' business model of paying cash for inventory rather than 
financing it." 
 15.  "But even if the expert's opinion concerning the extent of the retained earnings could 
be dispositive, that opinion does not demonstrate that earnings are being retained for a non-
corporate purpose—only that they are being retained for a corporate purpose with which the 
expert does not agree." 
 16.  "This disagreement does not constitute evidence sufficient to permit the trial court to 
attribute undistributed pass-through income to the Husband for purposes of calculating alimony 
and child support." 
 17.  "In the final judgment, the trial court also opined that permitting Quality Boats to 
retain its earnings to continue to purchase inventory on a cash basis and to fund the expansion of 
a new Sarasota location was impermissible because those decisions required the Wife to, in 
essence, fund the corporate objectives." 
 18.  "But this finding improperly considers the company's income to be the Husband's 
income, ignoring the fact that the company is a separate legal entity from the Husband and that 
its income is not his income." 
 19.  "It also ignores the fact that the purchase of inventory and the expansion of the 
business are corporate purposes." 
 20.  "While the trial court may not agree with the company's business decisions, these 
decisions further the corporate interests and are not simply an effort 'to shield this income from 
the reach of the other spouse.'" 
 21.  "To the extent that the trial court's ruling relies on its disagreement with the decisions 
of Quality Boats' board of directors, it is an improper application of Zold." 
 22.  "For all of these reasons, we must reverse on this issue and remand for recalculation 
of the Husband's alimony obligation in accord with the income he receives through actual wages 
and actual distributions and without consideration of the undistributed pass-through income." 
 23.  "And because the trial court's calculation of the Husband's income also affected the 
determination of child support, we must reverse that award as well and remand for 
reconsideration." 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN BASING ALIMONY AWARD ON HUSBAND'S GROSS 
INCOME RATHER THAN HIS NET INCOME; TRIAL COURT DID NOT ERR IN 
ADDING MONTHLY PREMIUM FOR ADDITIONAL SURVIVOR BENEFIT PLAN 
COVERAGE TO WIFE'S MONTHLY NEED. 
 
 The husband appealed from the amended final judgment of dissolution of marriage 
contending that the trial court erred by basing the alimony award on the Husband's gross income 
rather than his net income. Second, the Husband contended that the trial court erred by adding 
the monthly premium for additional Survivor Benefit Plan (SBP) coverage to the wife's monthly 
need. The Second District Court of Appeal held: 
 1.  "As to the alimony award, the Husband contends that the trial court erred by basing 
that award on his gross income rather than on his net income." 
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 2.  "This contention is supported by the record and requires us to reverse and remand for 
recalculation of the amount of alimony." 
 3.   "There is no dispute on this issue as to the law." 
 4.  "'An award of alimony must be based on the income that is available to the party, i.e., 
the party's net monthly income.'" 
 5.  "An alimony award based on gross income must be reversed." 
 6.  "Here, the amended final judgment plainly states that the Husband has 'current 
monthly gross income of $6,842' and a monthly surplus of '$1,695 before considering tax 
implications and imputing income.'" 
 7.  "And while the trial court subsequently imputed $300 per month in investment income 
to the Husband, nowhere in the amended final judgment did the trial court address the 'tax 
implications' on the Husband's gross income." 
 8.  "Further, we note that the $2000 monthly alimony award is almost exactly the amount 
of the Husband's pre-tax surplus of $1695 plus his imputed investment income of $300." 
 9.  "Hence, it is readily apparent that the trial court erroneously failed to consider the 
Husband's net income rather than his gross income when fashioning its alimony award." 
 10.  "In defense of the trial court's ruling, the Wife argues that the trial court could and 
did impute investment income to the Husband when determining his ability to pay.  However, 
this is simply a non sequitur." 
 11.  "The court's decision to impute investment income to the Husband does not bear on 
the issue of whether the court properly considered only the Husband's net income when 
determining alimony.  Therefore, this argument cannot support the alimony award." 
 12.  "The Wife also argues for the first time in her brief that the Husband could take tax-
free distributions from his IRAs to 'make up the difference' between his net income and what he 
needs to pay the alimony award; however, this argument suffers from three infirmities." 
 13.  "First, the Wife never made this argument in the trial court, and so no evidence was 
presented concerning the Husband's ability—or lack thereof—to take tax-free IRA distributions." 
 14.  "Second, this argument conflicts with the trial court's express factual finding that 
neither party was able to take IRA distributions without penalty at this point in time." 
 15.  "Third, this argument implicitly recognizes that the trial court awarded alimony in an 
amount that the Husband is simply not able to pay from his monthly net income." 
 16.  "Hence, this newly raised argument cannot support the alimony award to the Wife." 
 17.  "For all of these reasons, we must reverse the $2000 per month alimony award and 
remand for reconsideration." 
 18.  "And because we are doing so, we will briefly address two issues raised by the 
Husband in case they arise again on remand." 
 19.  "First, the Husband contends that the trial court erred in its evaluation of the parties' 
relative lifestyles for purposes of determining their respective monthly needs." 
 20.  "However, the trial court found that the Wife had a lifestyle need of $5983 and the 
Husband had a lifestyle need of $5147." 
 21.  "Given that the Wife's monthly rent was $2000 and the Husband's monthly mortgage 
was $1464 for a comparable residence, this difference in the calculated lifestyle needs of the 
parties was not so disparate as to constitute an abuse of discretion." 
 22.  "Second, the Husband contends that the trial court erred by adding the $219 monthly 
premium for additional Survivor Benefit Plan (SBP) coverage to the Wife's monthly need." 
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 23.  "The Husband argues that because the Wife chose to purchase SBP coverage over 
and above her coverture amount, she should be solely responsible for the premium as a voluntary 
expense rather than a 'need.' " 
 24.  "While the trial court certainly could have determined that this was a voluntary 
expense incurred by the Wife, it was within the trial court's discretion to consider this premium 
as part of the Wife's need, particularly since the Wife's portion of the Husband's retirement 
benefit would otherwise be significantly reduced upon his death and the alimony award will also 
cease at that time." 
 25.  "In essence, the trial court's ruling was analogous to requiring the Husband to 
purchase and pay for life insurance to secure his alimony obligation to the Wife—a requirement 
clearly within the trial court's discretion to impose." 
 26.  "And while we can appreciate the Husband wanting to limit the Wife to her 'standard' 
benefit, under the facts here—where the Wife did not work during the parties' long-term 
marriage and where she has limited earning capacity due to medical issues—we cannot say that 
the trial court's ruling that will permit her to receive an amount after the Husband's death 
comparable to what she will be receiving during the Husband's lifetime constitutes an abuse of 
discretion." 
 27.  "Moreover, as the court noted in Wrinkle, '[i]f the trial court intended for the former 
wife to receive [the full amount awarded] in alimony, then having the former wife pay for the 
protection afforded by the survivor's benefit is inconsistent [with] and detracts from the alimony 
award.'” 
 28.  "For all of these reasons, on the record before us, we have no basis upon which to 
disturb this award." 
 29.  "In sum on this issue, we reverse the award of alimony because it was improperly 
based on the Husband's gross income rather than his net income." 
 30.  "On remand, once the Husband's net income is determined, the trial court may then 
award the Wife alimony in an amount that the Husband has an ability to pay." 
Hanson v. Hanson, 217 So.3d 1165 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN CALCULATING FORMER HUSBAND'S BUSINESS 
INCOME USING GROSS RECEIPTS WITHOUT SUBTRACTING ORDINARY AND 
NECESSARY BUSINESS EXPENSES AND ERRED IN INCLUDING IN GROSS 
INCOME A PAYMENT THAT COURT HAD FOUND TO BE A MOVING 
ALLOWANCE, AS OPPOSED TO AN EMPLOYMENT BONUS. 
 
 The Former Husband appealed from the circuit court's order partially granting the Former 
Wife's motion for indirect civil contempt and enforcement. The parties were divorced in 2012 
and as part of those proceedings, the Former Husband agreed to pay one-third of his gross 
income and bonuses to the Former Wife as permanent alimony. In November 2013, the Former 
Wife filed a motion for indirect civil contempt and enforcement in which she alleged that the 
Former Husband underpaid alimony in 2012 and 2013. Following a hearing, the trial court found 
that the Former Husband owed the Former Wife a total of $8250 in unpaid alimony and found 
that the Former Wife was entitled to attorney's fees for the bringing of her motion. The Former 
Husband filed a motion for rehearing which was subsequently denied. On appeal, he argues that 
the trial court erred in calculating the alimony he owed for 2012 and 2013 and in awarding the 
Former Wife attorney's fees. The Second District Court of Appeal held: 
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 1.  "'The trial court's award of alimony is subject to an abuse of discretion standard of 
review, and where the record does not contain substantial, competent evidence to support the 
trial court's findings regarding the amount of alimony awarded, the appellate court will reverse 
the award.'" 
 2.  "First, the Former Husband argues the trial court erred in calculating his 2012 alimony 
obligations because it failed to deduct his ordinary and necessary business expenses." 
 3.  "As a threshold matter, we note that an alimony award is usually based on a party's 
net, as opposed to gross, income." 
 4.  "However, we reiterate that the Former Husband agreed to calculate the alimony 
based on his gross income and has not challenged this method of calculating alimony." 
 5.  "In 2012, the Former Husband was self-employed.  Accordingly, the court was 
required to calculate his income based on his business income, defined as 'gross receipts minus 
ordinary and necessary expenses required to produce income.'" 
 6.  "Here, the trial court erred in calculating the Former Husband's business income using 
his gross receipts without subtracting his ordinary and necessary business expenses." 
Threadgill v. Nishimura, 222 So.3d 633 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN THE MANNER IN WHICH IT INCLUDED BONUS 
INCOME IN FORMER HUSBAND'S GROSS AND AVAILABLE NET INCOME WHEN 
IT FAILED TO CONSIDER THE MOST RECENT BONUS INFORMATION 
AVAILABLE AT TIME OF FINAL HEARING. 
 
 The Former Husband, challenged the provisions in a final judgment of dissolution of 
marriage related to the calculation of alimony and child support, the award of the marital home 
to the Former Wife, and a special provision requiring the parties to share the costs of major 
repairs to the Former marital home. The Second District Court of Appeal held: 
 1.  "Because the trial court erred in the manner in which it included bonus income in the 
Former Husband's gross and available net income, we reverse and remand for recalculation of 
the alimony and child support awards and for reconsideration of the feasibility of maintaining the 
marital residence." 
 2.  "The parties do not dispute that the Former Husband's gross annual base salary at the 
time of the dissolution in 2015 was $101,712, or $8476 per month." 
 3.  "In calculating the Former Husband's total gross income, however, the trial court 
included the Former Husband's 2013 annual bonus of $133,332.64, resulting in total gross 
income of $19,583.33 per month." 
 4.  "'Section 61.30(2), Florida Statutes (2007), requires trial courts to consider bonuses in 
calculating a spouse's income for purposes of child support, and section 61.08(2)(g) requires trial 
courts to consider "[a]ll sources of income available to either party" in computing an award of 
alimony.'" 
 5.  "Thus, we have held that bonus income must be included in the calculations of both 
child support and alimony when it is regular and continuous." 
 6.  "In this case, the trial court erred in relying on the 2013 bonus - 'the last received 
bonus prior to the date of filing as being the most accurate in terms of the Husband's ability to 
pay.'" 
 7.  "Instead, the trial court should have relied on the 2014 bonus, which was the most 
recent bonus information available to it at the time of the final hearing." 
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 8.  "The Former Husband offered unrefuted evidence, and the trial court found, that his 
2014 bonus was $45,000. The Former Husband explained that the drastic reduction in the bonus 
- which was based on company profits and was paid in equal amounts to three brothers in this 
family-owned business - was due to the loss of several very large accounts between 2011 and 
2013." 
 9.  "There was no evidence indicating that the Former Husband's bonus would increase in 
the near future." 
 10.  "Thus, by using the 2013 bonus in calculating the Former Husband's total gross 
income, the trial court effectively imputed income to the Former Husband without a valid basis 
for doing so." 
 11.  "The calculation of the Former Husband's total gross income, including bonus 
income, not only factors into the trial court's determination of alimony and child support but may 
also factor into the court's determination that it is financially feasible to maintain the marital 
residence." 
 12.  "Consequently, on remand, the trial court should revisit its determinations 
concerning alimony, child support, and maintenance of the marital residence in light of its 
revised calculation." 
Barlow v. Barlow, 224 So.3d 868 (Fla. 2d DCA 2017) 
 
AMOUNT OF PERMANENT ALIMONY AWARDED TO WIFE WAS INSUFFICIENT 
TO MEET WIFE'S BASIC NEEDS, ALTHOUGH HUSBAND HAD ABILITY TO PAY, 
AND JUDGMENT WAS NOT SUPPORTED BY COMPETENT, SUBSTANTIAL 
EVIDENCE; ALIMONY CANNOT BE BASED UPON FUTURE SPECULATION. 
 
 The wife challenges the trial court's decision to award her permanent periodic alimony in 
the amount of $600 per month.  The appellate court reversed: 
 1.  "[P]ermanent periodic alimony is intended to allow the requesting spouse 'to maintain 
the standard of living established by the parties during the marriage and to ensure that, viewing 
the totality of the circumstances, one spouse is not shortchanged."' 
 2.  "The trial court has broad discretion in awarding alimony, but the award must be 
commensurate with one spouse's need and the other's ability to pay." 
 3.  "The award will only be affirmed if it is supported by competent, substantial 
evidence." 
 4.  "We conclude that the $600 alimony award is not supported by competent, substantial 
evidence." 
 5.  "Indeed, it is insufficient to meet the Wife's basic needs even though the Husband has 
the ability to pay." 
 6.  "As to the Wife's income, the evidence was sufficient to establish only that the Wife 
was receiving $1100 monthly from the Husband's military retirement." 
 7.  "Although the trial court noted that the Wife will receive $886 a month if her 
disability claim is approved, the court could not rely on this income because it was based on 
future speculation." 
 8.  "If the court was intending to impute income to the Wife, it failed to set forth an 
amount of income that was supported by the evidence." 
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 9.  "The court's finding that the Wife had earned as much as $150,000 as a realtor is not 
sufficient to support imputation of this amount without evidence she could earn this amount at 
present." 
 10.  "The testimony only established that the Wife earned this salary during the real estate 
boom in 2006 and 2007." 
 11.  "Despite the fact that the Wife's evidence regarding her living expenses was 'cryptic,' 
she still presented unrebutted testimony that she had monthly expenses of $1200 in rent and $567 
in medical insurance." 
 12.  "In addition, the [parties' Marital Settlement Agreement] establishes that the Wife 
has taken on significant marital debt." 
 13.  "However, the trial court recognized only the Wife's rent expense and awarded 
alimony 'only to meet her only stated need, that of an apartment.'" 
 14,  "When the evidence of the Wife's additional expenses is considered, the $600 
alimony award is clearly not commensurate with the Wife's basic needs." 
 15.  "As for the Husband's ability to pay, the evidence established that he was earning 
$5654.78 monthly." 
 16.  "Additionally, he had been able to pay the Wife temporary alimony of at least $900 a 
month plus extra amounts here and there during the course of these proceedings." 
 17.  "The $600 alimony award permitted the Husband to pay all of the monthly expenses 
on his financial affidavit, which totaled $4635, and still have a $1019 monthly surplus." 
 18.  "Under the totality of the circumstances, the $600 alimony award shortchanged the 
Wife." 
 19.  "The alimony award does not allow the Wife to maintain the parties' 'modest middle 
class lifestyle' while it allows the Husband to do so." 
 20.  "Because the award does not provide for the Wife's needs as they were established 
during the marriage despite the Husband's apparent ability to meet those needs, it constituted an 
abuse of discretion." 
 21.  "We therefore reverse and remand for the court to reconsider the alimony award." 
Lockard Martinez v. Martinez, 228 So.3d 164 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 


TRIAL COURT ERRED IN ORDERING AN AUTOMATIC INCREASE IN ALIMONY 
UPON PARTIES' CHILD'S GRADUATION FROM HIGH SCHOOL WITHOUT 
MAKING FINDINGS AS TO EXTENUATING CIRCUMSTANCES. 
 
 The Husband appealed from a final judgment of dissolution of marriage in which the trial 
court ordered prospectively increasing alimony amounts without making sufficient findings of 
fact.  The District Court held: 
 1.  "Generally, 'it is error to provide for an automatic, future change or termination of 
alimony based upon the anticipated occurrence of a future event.'" 
 2.  "However, a prospective increase in alimony is permitted if the increase is 'precisely 
drawn and conditioned upon a specifically identified occurrence.'" 
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 3.  "Before prospectively increasing alimony the court must 'mak[e] specific factual 
findings of extenuating circumstances that would support the automatic increase in alimony.'" 
 4.  "Conditioning an automatic increase in alimony upon the child reaching the age of 
majority, without any findings as to 'extenuating circumstances that would support the automatic 
increase in alimony.' is error." 
 5.  "In the present case, the trial court stated that the husband's alimony payments would 
increase automatically upon the child graduating from high school." 
 6.  "The court made no additional findings to justify this increase." 
 7.  "We therefore reverse and remand for the court to 'mak[e] specific factual findings of 
extenuating circumstances' if, on remand, it decides to prospectively increase the husband's 
alimony payments."  
Jimenez v. Jimenez, 211 So.3d 76 (Fla. 4th DCA 2017) 
 
WHERE IT WAS APPARENT FROM THE RECORD THAT THE FORMER HUSBAND 
WAS EARNING SOME INCOME FROM HIS CHARTER BUSINESS, ALTHOUGH 
ACTUAL AMOUNT OF INCOME EARNED WAS NOT ESTABLISHED AT TRIAL 
BECAUSE OF HUSBAND'S WRONGFUL CONDUCT IN FAILING TO COMPLY 
WITH WIFE'S DISCOVERY REQUESTS AND COURT'S ENSUING ORDERS, IT WAS 
ERROR FOR TRIAL COURT NOT TO CONSIDER CHARTER BUSINESS INCOME 
WHEN MAKING AN ALIMONY DETERMINATION. 
 
 The Former Wife and the Former Husband each challenged aspects of the final judgment 
dissolving the parties' seventeen-year marriage.  The Former Husband challenged the court's 
entry of separate money judgments for sums awarded in the final judgment of dissolution.  The 
parties enjoyed a comfortable middle-class lifestyle throughout the marriage, acquiring a house 
in a nice neighborhood and a 41' custom-built boat with little debt. In her petition, Former Wife 
asked for temporary and permanent periodic alimony as well as child support for the parties' 
minor children. Considering the evidence, the court denied Former Wife's request for permanent 
periodic alimony. Although the court found that Former Wife had a need for alimony, it also 
found, after making a balancing payment and paying child support, Former Husband would not 
have enough liquidity or leftover income to pay alimony. The trial court found that Former 
Husband's net monthly income for purposes of determining his ability to pay alimony was 
$4,325. In arriving at this figure, the court did not consider any income from Former Husband's 
charter business, explaining that there was "insufficient proof" of the amount. This was despite 
its findings that Former Husband's testimony was "incredulous" and that the lack of proof was 
because "[Former] Husband did not provide in discovery the invoices or all of the bank 
statements necessary to determine the actual earnings of his charter boat business." The Fourth 
District Court of Appeal held: 
 1.  "We find merit in Former Wife's challenge to the court's alimony determination as 
reflected in the final judgment of dissolution, and reverse and remand for further proceedings." 
 2.  "We hold that the court's ability to pay determination was error." 
 3.  "Section 61.08, Florida's alimony statute, provides that when determining the proper 
type and amount of alimony, the court must consider '[a]ll sources of income available to either 
party.'  The court must do the same when making a need and ability to pay determination.” 
 4.  "Section 61.046 broadly defines 'income' as follows: '[A]ny form of payment to an 
individual, regardless of source, including, but not limited to: wages, salary, commissions and 
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bonuses, compensation as an independent contractor, worker's compensation, disability benefits, 
annuity and retirement benefits, pensions, dividends, interest, royalties, trusts, and any other 
payments, made by any person, private entity, federal or state government, or any unit of local 
government. United States Department of Veterans Affairs disability benefits and reemployment 
assistance or unemployment compensation, as defined in chapter 443, are excluded from this 
definition of income except for purposes of establishing an amount of support.'” 
 5.  "'Florida case law has long recognized that self-employed spouses, in contrast to 
salaried employees, have the ability to control and regulate their income. Their testimony, tax 
returns, and business records accordingly may not reflect their true earnings, earning capability, 
and net worth.'" 
 6.  "Thus, when the circumstances suggest that a self-employed spouse has not accurately 
reported his or her income, the court may properly assign a higher income value than that 
claimed by the spouse." 
 7.  "This is especially true when the spouse fails to comply with discovery orders and 
does not disclose all pertinent financial information." 
 8.  "Here, it was apparent from the record that Former Husband was earning some income 
from his charter business." 
 9.  "Indeed, the trial court found that Former Husband's claim to the contrary was 
'incredulous.' " 
 10.  "Although the actual amount of income earned was not established at trial, this was 
because of Former Husband's wrongful conduct in failing to comply with Former Wife's 
discovery requests and the court's ensuing orders." 
 11.  "Under these circumstances, it was error for the trial court not to consider Former 
Husband's charter business income when making its alimony determination." 
 12.  "Therefore, the case is reversed and remanded for a redetermination by the trial court 
of Former Husband's ability to pay alimony." 
 13.  "Upon remand, the court should enforce its prior discovery orders." 
 14.  "In the event Former Husband refuses to comply, the court should assign a value to 
his charter business income as equity requires." 
Newman v. Newman, 221 So.3d 642 (Fla. 4th DCA 2017) 
 


Fifth District 
 


IN AWARDING ALIMONY TO WIFE, COURT ERRED IN FAILING TO IMPUTE 
INTEREST FROM ONE-HALF SHARE OF HUSBAND'S RETIREMENT ACCOUNT 
THAT WAS AWARDED TO WIFE. 
 
 The Former Husband appealed from the trial court's final judgment dissolving his 
marriage to the Former Wife.  The final judgment, in relevant part, ordered the Former Husband 
to pay permanent periodic alimony, child support, attorney's fees, and a reimbursable lump sum 
to Former Wife for alternate housing. It also required the Former Husband to maintain life 
insurance with the former wife named as the beneficiary and established a parenting plan.  The 
District Court held: 
 1.  "Typically, courts review dissolution of marriage final judgments as a whole for an 
abuse of discretion." 
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 2.  "This includes alimony awards… attorney's fees awards… requirements that a party 
maintain life insurance… parenting plans, and the distribution of assets." 
 3.  "Here, there is no trial transcript in the record." 
 4.  "Without a record of the trial proceedings, the appellate court [cannot] properly 
resolve the underlying factual issues so as to conclude that the trial court's judgment is not 
supported by the evidence ....” 
 5.  "Thus, for an appellate court to review the sufficiency of evidence at trial, the 
appellant must either include in the record a trial transcript or a proper substitute, such as a 
stipulated statement of facts…. That was not done here." 
 6.  "Florida courts typically will not reverse a dissolution order based on the sufficiency 
of required factual findings when there is no transcript or proper substitute in the record." 
 7.  "However, if the trial court's error is clear on the face of the order or judgment, the 
appellate court can reverse…. Here, the trial court found that the major marital asset was Former 
Husband's tax deferred retirement account, valued at $1.2 million." 
 8.  "The final judgment awarded Former Wife fifty percent of the balance of Former 
Husband's retirement account." 
 9.  "Nonetheless, the final judgment provides that Former Wife 'does not have an [sic] 
assets other than $11.00 in her checking account and her vehicle which has a lien against it.'" 
 10.  "The court noted that 'the [Former Wife's] income is $9.00 per hour full time based 
on her testimony. This equates to a gross monthly income of $1,560.00 per month.' " 
 11.  "We agree with Former Husband that the trial court should have imputed to Former 
Wife's gross monthly income the interest generated from her one-half share of his retirement 
account." 
 12.  "Section 61.046(8), Florida Statutes (2015), defines 'income' and includes retirement 
benefits, pensions, dividends, and interest." 
 13.  "In considering an alimony award, a trial court must consider all sources of income 
available to either party….This includes payments received from interest-generating retirement 
accounts." 
 14.  "Because the trial court found that Former Wife's income was $1,560, based solely 
on her full-time job, it is apparent from the face of the final judgment that the court failed to 
impute interest from the one-half share of the retirement account that was awarded to her…. 
Thus, we reverse the alimony award and remand for the trial court to consider interest from the 
retirement account when calculating Former Wife's income." 
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) 
 
IN COMPUTING FORMER WIFE'S NEED, COURT IMPROPERLY OMITTED SOME 
OF HER MONTHLY EXPENSES. 
 
 This case was remanded to the trial court to reconsider the imputation of income to 
Appellant, alimony, and child support, as well as for partition of the marital home.  Upon 
remand, the trial court eliminated a number of the Appellant's expenses in computing her need.  
The Fifth District Court of Appeal held: 
 1.  "[T]the trial court erred in rejecting some of Appellant's monthly expenses in 
computing her need." 
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 2.  "Without explanation, the trial court omitted the amounts Appellant listed for 
payments on her car, entertainment for her and the children, club dues and memberships, 
monthly gifts, religious contributions, education expenses, and tax liability on alimony." 
 3.  "Conversely, the court allowed similar expenses for Appellee in computing his net 
income." 
 "On remand, the trial court shall re-compute Appellant's monthly need, including these 
expenses, unless it provides a specific explanation for their exclusion." 
Dottaviano v. Dottaviano, 219 So.3d 990 (Fla. 5th DCA 2017) 
 
MEANINGFUL REVIEW OF AMOUNTS OF CHILD SUPPORT AND DURATIONAL 
ALIMONY AWARDS IS PRECLUDED WHERE FINAL JUDGMENT CONTAINED 
MATERIAL INCONSISTENCIES AND DID NOT INCLUDE NECESSARY FINDINGS 
OF FACT. 
 
 The former husband appealed from a final judgment of dissolution of marriage, 
challenging the amounts of child support and durational alimony that he was ordered to pay the 
former wife. The parties were married in October 1999. There were three minor children born of 
the marriage. The parties resolved the issues of shared parental responsibility and timesharing of 
the minor children prior to trial. Because of a pending bankruptcy, the parties stipulated that 
equitable distribution issues would be resolved at a later date. Approximately two months after 
trial, the trial court entered an eight and one-half page final judgment. On appeal, the former 
husband contends that his durational alimony obligation is excessive. 
 1.  "We are unable to conduct meaningful appellate review because the final judgment 
contains material inconsistencies and fails to include necessary findings of fact." 
 2.  "Accordingly, we reverse and remand for the trial court to make additional factual 
findings, to remedy the material inconsistencies contained in the final judgment, and then, to the 
extent required, to reconsider the child support and durational alimony awards." 
 3.  "The final judgment included findings as to each party's gross income, but failed to set 
forth findings as to either party's net income." 
 4.  "Additionally, the final judgment contained inconsistent provisions as to the amount 
of durational alimony to be paid by the former husband." 
 5.  "In one paragraph, the former husband was ordered to pay durational alimony of 
$1200 per month beginning April 2016 and terminating on August 1, 2021.   In another 
paragraph, the former husband's durational alimony was determined to be $1200 per month until 
June 2018. At that time, the durational alimony would be reduced to $800 per month, ceasing on 
August 1, 2021." 
 6.  "Elsewhere, the final judgment recited that the reduced amount of durational alimony 
as of June 2018, should be $850 per month, rather than $800 per month." 
 7.  "We are unable to adequately address [the former husband's] argument [that the 
durational alimony ordered is excessive] because of the lack of findings as to the parties' 
respective net incomes, and because of our uncertainty as to the former husband's actual alimony 
obligation for the period of time from June 1, 2018 to August 1, 2021." 
 8,  "Accordingly, on remand, the trial court is directed to make factual findings as to the 
parties' respective net incomes and to remedy the aforementioned inconsistencies in the final 
judgment." 
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 9.  "The final judgment further required the former husband to pay child support in the 
amount of $645.86 per month.  Again, meaningful appellate review is precluded by the absence 
of necessary factual findings." 
 10.  "No child support guidelines worksheet was attached to the final judgment or made 
part of the record, and the trial court made no findings as to the parties' respective net incomes or 
the cost of health insurance for the minor children." 
 11.  "Section 61.30, Florida Statutes (2016), establishes the method by which a trial court 
must determine the presumptive child support guideline amount." 
 12.  "If the child support awarded deviates from the guideline amount by more than five 
percent, the final judgment must explain why the guideline amount is unjust or inappropriate." 
 13.  "Here, the absence of necessary findings precludes us from determining whether the 
child support awarded was a departure from the guidelines and, if so, whether that departure was 
justified." 
 14.  "On remand, the trial court is to make findings necessary to properly calculate the 
child support guideline amount." 
Brown v. Brown, 220 So.3d 560 (Fla. 5th DCA 2017) 
 
AWARD OF PERMANENT PERIODIC ALIMONY TO BE RECONSIDERED ON 
REMAND AFTER CONSIDERATION OF PARTIES' RESPECTIVE INCOMES AND 
WIFE'S NEED. 
 
 Following an earlier reversal and remand of this case, the trial court held an evidentiary 
hearing and awarded the Former Wife the same $2,500 per month in permanent periodic alimony 
it had earlier awarded. The Former Husband argued in this appeal that the trial court erred in 
both awarding and thereafter calculating permanent periodic alimony. The Fifth District Court 
found: 
 1.  "Former Husband's primary argument is not that he lacks the ability to pay alimony or 
that permanent periodic alimony is otherwise inappropriate, but rather, he argues that Former 
Wife failed to establish her need for the alimony." 
 2.  "The primary factors for a court to consider when awarding alimony are the requesting 
spouse's need and the other spouse's ability to pay."  
 3.  "In awarding alimony, the trial court is required to consider '[t]he financial resources 
of each party, including the non-marital and the marital assets and liabilities distributed to each." 
 4.  "While a spouse is not required to deplete his or her capital assets in order to maintain 
the standard of living during the marriage… a court in its computation of alimony should impute 
income that could reasonably be projected on a Former spouse's liquid assets.  Here, the parties 
stipulated to a six percent return on their investment assets." 
 5.  "In awarding Former Wife $2500 per month alimony, on remand, the trial court found 
that Former Husband's monthly net income is $7624.08 and Former Wife's is $1586.24." 
 6.  "Former Husband disputes both figures, arguing that his monthly net income, 
including investment income, is $7103.62 and that Former Wife's net income is far greater than 
$1586.24 per month." 
 7.  "In its final judgment, the court found that Former Wife's retirement investment assets 
will total $349,893.84 upon payment of the equitable distribution from Former Husband as 
ordered.  Applying the stipulated six percent return on Former Wife's investment assets 
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computes to just under $1750 per month income to Former Wife.  Additionally, Former Wife 
receives slightly more than $1000 per month in social security income." 
 8.  "Former Wife's financial affidavit admitted into evidence showed her living expenses 
to be approximately $4000 per month." 
 9.  "As it appears that the trial court may have significantly understated Former Wife's 
monthly income, and further, because Former Wife's investment assets will increase by $73,645 
upon Former Husband's payment to her on remand for her interest in the Old Dominion property 
(and Former Husband's monthly income will increase by retaining all of the net rental income 
from this property), we conclude that the trial court's $2500 award needs to be revisited." 
 10.  "We therefore reverse the trial court's findings with regard to the calculation of both 
parties' respective incomes and remand for a determination of Former Wife's need for permanent 
periodic alimony and, if established, the amount." 
Hodge v. Hodge, 227 So.3d 1284 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN BASING ALIMONY AWARD ON PARTIES' RESPECTIVE 
GROSS INCOMES, RATHER THAN NET INCOME. 
 
 The Former Wife challenged the $800 per month permanent periodic alimony awarded to 
the Former Husband and the $22,400 awarded to the Former Husband for retroactive alimony 
computed at $800 per month over the twenty-eight-month period from the filing of the petition 
for dissolution of marriage to trial. The appellate court found: 
 1.  "Former Wife correctly argues that the trial court erred in basing the alimony award 
on the parties' respective gross incomes and not their net incomes." 
 2.  "On remand, the trial court must first determine the parties' respective monthly net 
incomes and thereafter make a specific determination as to whether Former Husband has the 
need for alimony and whether Former Wife has the ability to pay alimony, not only prospectively 
but also for an award of retroactive alimony." 
Brady v. Brady, 229 So. 3d 892 (Fla. 5th DCA 2017) 
 


L.  Imputed Income 


 
First District 


TRIAL COURT ERRED IN DENYING FORMER WIFE'S REQUEST FOR 
PERMANENT ALIMONY WITHOUT REQUIRED FINDINGS WHERE MARRIAGE 
WAS A LONG-TERM MARRIAGE; TRIAL COURT ERRED IN IMPUTING INCOME 
TO FORMER WIFE WITHOUT PARTICULARIZED FINDINGS. 
 
 The former wife appealed from the final judgment arguing that the trial court's findings 
were insufficient with regard to her request for permanent alimony, and the trial court's 
imputation of income to her. The parties' marriage was presumptively a long-term marriage as 
contemplated in section 61.08(4), Florida Statutes (2013). 
 1.  "In denying Former Wife permanent alimony, the trial court failed to make any of the 
factual determinations required by section 61.08(2)(a)–(j), Florida Statutes." 
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 2.  "The trial court's failure to set forth the requisite factual findings to justify its decision 
not to award Former Wife permanent alimony contravened the clear mandate of section 61.08(2), 
and inhibits any meaningful review of the alimony issue.  As a result, the permanent alimony 
judgment must be reversed." 
 4.  "Similarly, the trial court's imputation of income to Former Wife suffers from an equal 
lack of the requisite ' "particularized findings" ' to support its decision." 
 5.  "Although in some instances we may affirm without the inclusion of specific 
findings….we cannot do so on this record….On remand, the trial court should undertake an 
appropriate analysis of Former Wife's actual prospects for employment and her income earning 
potential." 
David v. David, 220 So.3d 1284 (Fla. 1st DCA 2017) 
 


Second District 


Third District 


Fourth District 


TRIAL COURT DID NOT ABUSE ITS DISCRETION IN FAILING TO IMPUTE 
EMPLOYMENT INCOME TO WIFE WHERE WIFE HAD NOT BEEN EMPLOYED 
OUTSIDE HOME FOR ENTIRE MARRIAGE AND MARITAL SETTLEMENT 
AGREEMENT DID NOT EITHER SPECIFICALLY OR IMPLIEDLY REQUIRE WIFE 
TO WORK TO SUPPORT HERSELF. 
 
 The former husband appealed from an order granting his petition for modification of 
alimony which reduces alimony to the former wife from $9000 a month, which was agreed to in 
a mediated settlement, to $7800 a month, which he believed to be an insufficient decrease. He 
contends that the court should have imputed minimum wage income to the former wife and 
required her to withdraw from her retirement accounts and investments to reduce his alimony 
obligation even further. The former wife cross appeals the trial court's decision to reduce her 
alimony based on her voluntary reduction of her expenses. The Fourth District Court of Appeal 
affirmed, holding: 
 1.  "[T]he court [did not] abuse its discretion in failing to impute income to the former 
wife for employment." 
 2.  "She had not been employed outside the home for the entire marriage and the MSA 
did not either specifically or impliedly require the former wife to work to support herself." 
 3.  "Thus, the court was merely giving effect to the MSA in not imputing income to the 
former wife to reduce the former husband's obligation." 
 4.  "Had the parties intended to impute income to the former spouse for purposes of 
support, they should have put a provision in the MSA, as was done in [a number of cited 
decisions].” 
  5.  "Without it, the court did not abuse its discretion in refusing to impute income to the 
former wife." 
 6.  "For the foregoing reasons, we affirm the final judgment granting modification." 
Regan v. Regan, 217 So.3d 91 (Fla. 4th DCA 2017) 
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TRIAL COURT DID NOT ABUSE ITS DISCRETION BY REFUSING TO CONSIDER 
INCOME WIFE COULD GENERATE BY WITHDRAWING INCOME FROM 
RETIREMENT ACCOUNTS OR OTHER INVESTMENT ACCOUNTS AFTER 
FINDING THAT PARTIES' SETTLEMENT AGREEMENT NEVER CONTEMPLATED 
THE USE OF THESE FUNDS FOR HER SUPPORT. 
 
 The former husband appealed from an order granting his petition for modification of 
alimony which reduces alimony to the former wife from $9000 a month, which was agreed to in 
a mediated settlement, to $7800 a month, which he believed to be an insufficient decrease. He 
contends that the court should have imputed minimum wage income to the former wife and 
required her to withdraw from her retirement accounts and investments to reduce his alimony 
obligation even further. The former wife cross appeals the trial court's decision to reduce her 
alimony based on her voluntary reduction of her expenses. The Fourth District Court of Appeal 
affirmed, holding: 
 1.  "As to the court's refusal to consider income the former wife could generate by 
withdrawing income from retirement accounts or other investment accounts, the court found that 
the MSA never contemplated the use of these funds for the former wife's support." 
 2.  "Any income generated from those funds was for the wife to spend as she wished." 
 3.  "Further, the former husband failed to prove that the retirement funds could be 
accessed without penalty." 
 4.  "While former husband cites to Niederman v. Niederman, 60 So.3d 544 (Fla. 4th DCA 
2011), for the proposition that a court can look to retirement accounts as a source of income even 
prior to retirement, in that case, we held that the court did not abuse its discretion in considering 
the former wife's ability to withdraw from the retirement account without penalty in determining 
her income potential." 
 5.  "We noted, however, that such withdrawals would not be appropriate where they 
required withdrawal from principal." 
 6.  "In this case, the expert testified that some of the calculations would invade principal." 
 7.  "Furthermore, in Niederman, we also noted that the use of such income was not 
required in determining the resources available to the alimony receiving spouse: '[A]fter 
consideration of the evidence presented, the court could decline to impute income from 
retirement accounts for equitable considerations to do justice in the case.'" 
 8.  "In this case, the court declined to do so, and that was well within the court's 
discretion based upon consideration of all the circumstances of this case." 
 9.  "For the foregoing reasons, we affirm the final judgment granting modification." 
Regan v. Regan, 217 So.3d 91 (Fla. 4th DCA 2017) 
 
TRIAL COURT'S IMPUTATION OF INCOME TO FORMER WIFE WAS NOT 
SUPPORTED BY SUBSTANTIAL, COMPETENT EVIDENCE. 
 
 This case was remanded to the trial court to reconsider the imputation of income to 
Appellant, alimony, and child support, as well as for partition of the marital home.  Upon 
remand, the trial court again imputed income to Appellant, albeit in a slightly smaller amount. 
Appellant once again challenged this conclusion. The Fifth District Court of Appeal held: 
 1.  "We agree with Appellant that the trial court erred in imputing income to her." 
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 2.  "We also conclude that the trial court erred in calculating Appellant's monthly need 
and in setting her equity share in the former marital home." 
 3.  "Pursuant to section 61.30(2)(b), Florida Statutes, once a trial court finds a party is 
underemployed, it must consider the party's 'employment potential and probable earnings level' 
based on 'recent work history, occupational qualifications, and prevailing earnings level in the 
community if such information is available.' " 
 4.  "While a court may impute income to a spouse earning less than she could with the 
use of her best efforts, there must be competent, substantial evidence supporting the 
determination that the spouse could earn the imputed amount." 
 5.  "The trial court's imputation of income in this case was not supported by substantial, 
competent evidence." 
 6.  "Accordingly, on remand, the trial court shall recalculate alimony and child support 
without imputing any income to Appellant." 
Dottaviano v. Dottaviano, 219 So.3d 990 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN HOLDING THAT, FOR PURPOSES OF AWARDING 
ALIMONY, INCOME SHOULD BE IMPUTED TO WIFE BASED ON HER 
ELIGIBILITY FOR SOCIAL SECURITY RETIREMENT BENEFITS FOR WHICH 
SHE HAD NOT YET APPLIED TO RECEIVE. 
 
 The Wife appealed from a final judgment of dissolution that ended her long-term 
marriage to the Husband. The Wife argued that the trial court erred in holding that, for the 
purposes of awarding alimony, income should be imputed to her based on her eligibility for 
Social Security retirement benefits she had not yet applied to receive.  The District Court held: 
 1.  "Because of error in the trial court's determination regarding the imputation of Social 
Security income to Wife, and the effect of that imputation on the award of alimony to her, we 
reverse." 
 2.  "For alimony purposes, trial courts may impute income to a voluntarily unemployed 
or underemployed spouse in determining the parties' earning capacities, sources of income, and 
financial circumstances." 
 3.  "The burden of proof is on the party seeking to impute income to the other spouse." 
 4.  "Where a court imputes income to a spouse, the reviewing court must determine 
whether competent, substantial evidence supports imputation." 
 5.  "The final judgment detailed Wife's employment and education history throughout the 
marriage, which was minimal because she was a stay-at-home mother during most of that time." 
 6.  "When the Petition for Dissolution was filed, Wife was sixty-two years old and had 
earned a GED.  In her last employment, she worked for a California cosmetics company, and 
earned $12 per hour." 
 7.  "Two months prior to the filing of the Petition for Dissolution, she voluntarily left her 
job and came to Florida to expedite the divorce and avoid the high cost of California living." 
 8.  "Wife's testimony established that she desired to work full-time and intended to do so, 
but had not received a single response to any job applications." 
 9.  "Even though her last job paid $12 per hour, Wife testified that she did not believe she 
could make $12 an hour in Florida due to her age, and because the minimum wage in Florida 
was between $8 and $9 per hour." 
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 10.  "The trial court found that Wife was voluntarily unemployed or underemployed 
because according to the final judgment '[t]he Wife admitted she is able to work, and should be 
able to earn $10/hour, working 40 hours a week.' " 
 11.  "Additional testimony revealed that, although she was eligible to receive $640 per 
month in Social Security income, Wife chose to defer receipt of those benefits so that she might 
receive $900 per month in Social Security income after her sixty-fifth birthday.  From this 
evidence, the trial court added an additional $640 per month to Wife's monthly imputed income 
for the purposes of calculating alimony." 
 12.  "The trial court's final judgment stated, '[T]he Wife's gross income is $1,907.33. 
However, if the Wife takes her Social Security income in the amount of $640.00 per month, her 
gross income will be $2,547.33, per month.' " 
 13.  "After imputing this income to her, the trial court also concluded that '[t]he Wife has 
the ability to support herself to earn income in the total amount of $2,547.33 per month, which 
provides enough of a surplus for the Wife to find suitable housing.'  Thus, the record is clear that 
the trial court improperly considered Wife's potential monthly Social Security benefits in its 
alimony computation." 
 14.  "Wife argues that her Social Security benefits may not be included as income unless 
she receives payments from the Social Security Administration ('SSA').  Under section 61.08(2): 
'In determining whether to award alimony or maintenance, the court shall first make a specific 
factual determination as to whether either party has an actual need for alimony or maintenance 
and whether either party has the ability to pay alimony or maintenance. If the court finds that a 
party has a need for alimony or maintenance and that the other party has the ability to pay 
alimony or maintenance, then in determining the proper type and amount of alimony or 
maintenance under subsections (5)-(8), the court shall consider all relevant factors, including, but 
not limited to… (e) The earning capacities, educational levels, vocational skills, and 
employability of the parties and, when applicable, the time necessary for either party to acquire 
sufficient education or training to enable such party to find appropriate employment… All 
sources of income available to either party, including income available to either party through 
investments of any asset held by that party; (j) Any other factor necessary to do equity and 
justice between the parties.’” 
 15.  "The monthly income a person receives once he or she applies for Social Security 
benefits depends on several factors, including the person's age when applying for benefits, the 
person's full retirement age, how long the person worked, and how much the person earned.  
However, an individual who elects to receive benefits before full retirement age will suffer a 
permanent reduction in benefits." 
 16.  "It is well-established that Social Security benefits a party receives can be properly 
considered as income in awarding alimony. However, the question here is different: whether 
Social Security benefits should be imputed as income where a person is eligible to receive 
benefits, but has not yet applied for or received them." 
 17.  "Here, Wife was not receiving Social Security benefits from the SSA when the trial 
court decided alimony.  The evidence instead shows that Wife chose not to receive her Social 
Security benefits because she determined that the economic value of receiving the benefits early 
was outweighed by the benefit of electing to receive them later." 
 18.  "Because Wife was not receiving payments from the SSA, these deferred benefits 
were not currently available income to Wife.  Only those benefits that are paid from the SSA and 
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delivered to the recipient may be considered part of a party's income for purposes of calculating 
alimony under section 61.08." 
 19.  "If the evidence shows that a party would receive the same Social Security benefits 
regardless of when he or she elected to receive the distributions, and absent some other 
compelling reason, then the decision to defer the benefits may properly be characterized as a 
voluntary reduction in income.  But if the evidence shows that a party would receive larger 
benefits if he or she decided to defer the benefits until a later time, and absent any evidence 
suggesting a contrary motivation, then such a decision could properly be characterized as a 
prudent investment strategy and thus not subject to imputation." 
 20.  “We recognize that a putative recipient's motivation is not dispositive for the 
purposes of the trial court's decision, and in some situations, it is not relevant at all. But as we 
have previously held, a party's motivation in voluntarily reducing his or her income can be an 
appropriate factor for the trial court to consider in determining a party's ability to pay. Here, there 
was no evidence of any bad faith on Wife's part, and she articulated a rational reason for delaying 
her application for Social Security benefits—namely, that she would receive greater benefits by 
postponing her receipt of benefits until the age of sixty-five." 
 21.  "By this opinion, we do not intend to create a rule that income should never be 
imputed based on eligibility for government benefits; furthermore, a bright-line rule is not only 
unnecessary in light of existing case law, but also inadvisable. Therefore, under appropriate 
circumstances, a trial court might properly consider eligibility for government benefits and 
impute them as income, or make other determinations based on a party's eligibility to receive 
Social Security benefits." 
 22.  "The trial court effectively equated Wife's decision to postpone applying for Social 
Security benefits with voluntary underemployment such that Wife's eligibility to receive those 
benefits was imputed to her as income.  Under the circumstances of this case, this was error." 
 23.  "We hold that when the evidence establishes that a party has declined to receive early 
Social Security retirement benefits to receive higher benefits later, this alone does not 
demonstrate an unexercised ability to earn." 
 23.  "Therefore, we reverse and remand for the trial court to reconsider the factors 
enumerated in section 61.08(2), without incorporating Wife's unpaid Social Security benefits into 
the calculation of her imputed monthly income for the purposes of establishing an alimony 
award." 
Huertas del Pino v. Huertas del Pino, 42 FLW D2313 (Fla. 4th DCA 2017) 
 


Fifth District 


M.  Miscellaneous 


  
First District 
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Second District 
 
ORDER FINDING FORMER WIFE ENTITLED TO ATTORNEY'S FEES IS NOT 
APPEALABLE WHERE AMOUNT OF FEES HAD NOT YET BEEN DETERMINED. 
 
 The District Court dismissed a portion of the Former Wife's appeal on the basis that 
without a determination of amount, the order was non-final and non-appealable:  "We dismiss 
the portion of the former wife's appeal challenging the trial court's ruling on attorneys' fees.  See 
Card v. Card, 122 So. 3d 436, 437 (Fla. 2d DCA 2013) (dismissing the portion of the former 
wife's challenge to the final judgment of dissolution that addressed attorneys' fees because not 
only was the order ambiguous as to entitlement but it also failed to set an amount of fees thereby 
rendering that portion of the final judgment non-final and non-appealable); Zuberer v. Zuberer, 
28 So. 3d 993, 993-94 (Fla. 2d DCA 2010) (dismissing as premature the challenge to the trial 
court's ruling on attorneys' fees where the trial court determined entitlement but reserved on the 
amount)." 
Pratt v. Pratt, 207 So.3d 375 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN DENYING WIFE'S REQUEST FOR PERMANENT 
ALIMONY WITHOUT INCLUDING STATUTORILY REQUIRED FINDINGS OF 
FACT TO SUPPORT DENIAL 
 
 The former wife appeals a final judgment dissolving her marriage to the former husband, 
arguing on appeal that the trial court erred in failing to award her permanent alimony. The 
Second District Court of Appeal held: 
 1.  "We reverse because the trial court failed to include specific findings of fact relating 
to alimony in the final judgment as required by section 61.08, Florida Statutes (2015)." 
 2.  "The parties' eighteen-year marriage is considered a long-term marriage for purposes 
of determining alimony." 
 3.  "Section 61.08(8) provides that a trial court may award permanent alimony following 
a long-term marriage if the award is appropriate after considering the factors set forth in 
subsection (2). Subsection (2) provides that '[i]n determining whether to award alimony or 
maintenance, the court shall first make a specific factual determination as to whether either party 
has an actual need for alimony or maintenance and whether either party has the ability to pay 
alimony or maintenance.'" 
 4.  "In the present case, the trial court failed to make any factual findings regarding the 
Wife's need and the Husband's ability to pay alimony as required by section 61.08(2)." 
 5.  "The only finding that the trial court made regarding alimony is the following: 'There 
was no competent substantial evidence to support the wife's request for alimony. The Court has 
reviewed the Wife's alimony claim in accordance with Florida Statute 61.08.' " 
 6.  "The failure of a trial court to include statutorily required findings of fact to support its 
denial of alimony is error." 
 7.  "There is no transcript of the trial in the record on appeal; however, the trial court 
approved the Wife's 'Statement of the Evidence and Proceedings.'" 
 8.  "The statement of the evidence indicates that the Husband receives a monthly 
disability retirement payment of $5146.43, which is not taxed." 
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 9.  "Although the statement of the evidence does not note the Husband's expenses, his 
financial affidavit reflects that his monthly expenses are $4866.00, which leaves him with a 
monthly surplus of $280.43." 
 10.  "Consequently, the Husband appears to have the ability to pay alimony." 
 11.  "As to the Wife, the statement of facts notes that she works at Advance Auto Parts 
where she earns a net monthly income of $894.66, and her monthly expenses are $2780.50." 
 12.  "Therefore, the Wife has a monthly deficit of $1885.84 and appears to have a clear 
need for alimony." 
 13.  "We note that the trial court's omission of findings hampers meaningful appellate 
review in this case, as it is difficult to discern why the trial court concluded, after considering the 
parties' incomes, that there was "no competent substantial evidence" to support the request for 
alimony to the Wife." 
 14.  "We reverse the final judgment and remand for the trial court to make appropriate 
findings as required by section 61.08." 
 15.  "However, the trial court may, if necessary, reopen the evidence to address the issue 
of alimony. All other portions of the final judgment of dissolution are affirmed." 
Cook v. Cook, 215 So.3d 188 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO FULLY ACCOUNT FOR ALIMONY 
AWARD ALREADY PAID BY FORMER HUSBAND WHEN CALCULATING PAST 
DUE ALIMONY OWED TO FORMER WIFE. 
 
 The Former Husband appealed from the circuit court's order partially granting the Former 
Wife's motion for indirect civil contempt and enforcement. The parties were divorced in 2012 
and as part of those proceedings, the Former Husband agreed to pay one-third of his gross 
income and bonuses to the Former Wife as permanent alimony. In November 2013, the Former 
Wife filed a motion for indirect civil contempt and enforcement in which she alleged that the 
Former Husband underpaid alimony in 2012 and 2013. Following a hearing, the trial court found 
that the Former Husband owed the Former Wife a total of $8250 in unpaid alimony and found 
that the Former Wife was entitled to attorney's fees for the bringing of her motion. The Former 
Husband filed a motion for rehearing which was subsequently denied. On appeal, he argues that 
the trial court erred in calculating the alimony he owed for 2012 and 2013 and in awarding the 
Former Wife attorney's fees. The Second District Court of Appeal held: 
 1."The trial court also erred in calculating the alimony owed by the Former Husband in 
2012 because it failed to fully account for the alimony already paid." 
 2.  "In its order, the court made a factual finding that the Former Husband paid $4000 in 
2012.  This finding is repeated in the statement of evidence approved by the trial court.  
Nevertheless, in calculating the Former Husband's past due alimony for 2012, the trial court's 
order only credited the Former Husband $2500." 
 3.  "Accordingly, the trial court's calculation of the Former Husband's past due alimony 
for 2012 is erroneous because it is inconsistent with the court's own findings." 
 4.  "With respect to the trial court's calculations of the Former Husband's 2013 alimony 
obligations, the Former Husband argues the trial court erred in including a $12,500 payment to 
the Former Husband in his gross income." 
 5.  "The court found this payment to be a moving allowance as opposed to an 
employment bonus." 
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 6.  "Despite this finding, the trial court included this moving allowance in calculating the 
Former Husband's gross income for 2013." 
 7.  "Thus, the trial court's alimony award for 2013 is also inconsistent with its own 
findings and must be reversed." 
 8.  "In sum, we reverse the alimony awards for 2012 and 2013 and remand for the court 
to recalculate the Former Husband's past due alimony for those years consistent with this 
opinion." 
Threadgill v. Nishimura, 222 So.3d 633 (Fla. 2d DCA 2017) 
 


Third District 


THERE IS REBUTTABLE PRESUMPTION AGAINST AWARD PERMANENT 
PERIODIC ALIMONY IN THE CASE OF A SHORT-TERM MARRIAGE; WIFE'S 
FAILURE TO PROVIDE SUFFICIENT RECORD PRECLUDED FURTHER 
APPELLATE REVIEW. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband. The former wife's appeal focused on the trial court's denial of her request for alimony. 
The former wife additionally sought from the appellate court an award for "psychological 
damage" and other similarly claimed damages related to events occurring after the entry of the 
final judgment and the filing of the notice of appeal. She also requests that this Court review 
rulings made by the trial court subsequent to the filing of her notice of appeal and, therefore, 
unrelated to the final judgment. 
 1.  "The former wife requested an award of permanent periodic alimony or, in the 
alternative, bridge the gap, durational, rehabilitative, or lump sum alimony." 
 2.  "When considering whether to award permanent periodic alimony in a dissolution of 
marriage proceeding involving a short-term marriage, there exists a rebuttable presumption 
against making such an award." 
 3.  "The parties were married for four years when the dissolution of marriage petition was 
filed, and for six years when the judgment granting dissolution was rendered." 
 4.  "Thus, the parties' marriage was a short-term marriage." 
 5.  "Because the standard of review is abuse of discretion… and the former wife has not 
provided this Court with a transcript of the relevant proceedings, the former wife has neither 
rebutted the presumption against permanent periodic alimony nor shown an abuse of the trial 
court's discretion." 
 6.  "The absence of a transcript also precludes review of the remaining forms of alimony 
initially requested by the former wife." 
 7.  "As to the 'psychological damages' the former wife seeks from this Court based on 
acts allegedly committed after the entry of the final judgment and the other post-judgment 
rulings made by the trial court that are unrelated to the final judgment of dissolution, this Court 
clearly lacks jurisdiction." 
Rodriguez v. Lorenzo, 215 So.3d 631 (Fla. 3d DCA 2017) 
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Fourth District 


TRIAL COURT ERRED IN AWARDING WIFE PERMANENT ALIMONY WITHOUT 
CONSIDERING ALL MANDATED STATUTORY FACTORS. 
 
 The Husband appealed from a final judgment of dissolution of marriage. He argued that 
the trial court failed to consider all the statutory factors before awarding permanent alimony to 
the Wife. The trial court awarded the Wife permanent alimony of $500 a month, based on the 
parties' long term marriage, the husband's $65,000 salary and the wife's $35,000 salary, and 
100% timesharing for the wife.  The District Court reversed: 
 1.  "We review the trial court's alimony award for abuse of discretion." 
 2.  "Section 61.08(2), Florida Statutes (2015), lists ten factors that a court 'shall consider' 
before awarding alimony." 
 3.  "These factors include: (a) The standard of living established during the marriage; (b) 
The duration of the marriage; (c) The age and the physical and emotional condition of each 
party; (d) The financial resources of each party, including the nonmarital and the marital assets 
and liabilities distributed to each; (e) The earning capacities, educational levels, vocational skills, 
and employability of the parties and, when applicable, the time necessary for either party to 
acquire sufficient education or training to enable such party to find appropriate employment; (f) 
The contribution of each party to the marriage, including, but not limited to, services rendered in 
homemaking, child care, education, and career building of the other party; (g) The 
responsibilities each party will have with regard to any minor children they have in common; (h) 
The tax treatment and consequences to both parties of any alimony award, including the 
designation of all or a portion of the payment as a nontaxable, nondeductible payment; (i) All 
sources of income available to either party, including income available to either party through 
investments of any asset held by that party; (j) Any other factor necessary to do equity and 
justice between the parties." 
 4.  "This statute requires the trial court to 'include findings of fact relative to the factors 
enumerated in subsection (2) supporting an award or denial of alimony.'" 
 5.  "A court's 'failure to consider all of the mandated factors [of section 61.08] is 
reversible error.'" 
 6.  "If the trial court does not consider all of the statutory factors, the appropriate remedy 
is to remand so the lower court can give 'proper consideration … to all of the statutory factors 
based upon the evidence in the record.'" 
 7.  "In the present case, the lower court failed to consider 'all of the mandated factors.'" 
 8. "Notably, although there was testimony that the wife could seek alternative 
employment as a nurse, an EKG technician, or a phlebotomist, the lower court failed to consider 
her 'earning capacities, educational levels, vocational skills, and employability.'" 
 9.  "We therefore reverse and remand for the trial court to consider all of the section 
61.08(2) factors." 
Jimenez v. Jimenez, 211 So.3d 76 (Fla. 4th DCA 2017) 
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WIFE WAIVED CLAIM FOR ALIMONY BY SPECIFICALLY REQUESTING 
MARITAL HOME IN LIEU OF ALIMONY; EVEN IF WIFE HAD NOT WAIVED 
ALIMONY, SHE DID NOT PROVE ENTITLEMENT TO IT WHERE EVIDENCE 
REVEALED HUSBAND'S NET INCOME WAS LESS THAN WIFE'S 
 
 The former wife appealed from a final judgment of dissolution awarding her exclusive 
use and possession of the marital home, but leaving title in the name of both parties. She argued 
that the trial court erred and in not awarding her alimony.  
 1.  "'In determining whether to award alimony or maintenance, the court shall first make a 
specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay….’" 
 2.  "'The Court may provide for equitable distribution of marital assets and liabilities 
without regard to alimony for either party.’" 
 3.  "After the determination of an equitable distribution of the marital assets and 
liabilities, the court shall consider whether a judgment for alimony shall be made." 
 4.  "Here, the former wife waived her claim for alimony by specifically requesting the 
marital home in lieu of alimony.  She cannot now argue the court erred in not awarding alimony.  
She invited the error." 
 5.  "By waiving her claim for alimony, the trial court was not required to make factual 
findings under section 61.08(2), Florida Statutes." 
 6.  "Even if the former wife had not waived alimony, she did not prove entitlement to it." 
 7.  "The evidence revealed the former husband's net income was less than the former 
wife's." 
 8.  "Because a spouse's ability to pay may be determined from net income rather than 
gross income, the record demonstrated the former husband lacked the ability to pay." 
 Morgan v. Morgan, 213 So.3d 378 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO CONSIDER THE TAX IMPLICATIONS OF 
ITS ALIMONY AWARD. 
 
 The District Court reversed, noting, "We must also find that the trial court erred in not 
considering the tax implications of the alimony award."  The Court held: 
 1.  "Section 61.08(2)(h), Florida Statutes (2014), requires the court to consider the 'tax 
treatment and consequences to both parties of any alimony award, including the designation of 
all or a portion of the payment as a nontaxable, nondeductible payment.' " 
 2.  "The final judgment provided that the alimony award was taxable to the wife and 
deductible by the husband, but it did not make it clear whether the court considered the impact of 
this provision before determining the appropriate amount to award." 
 3.  "For that reason, we reverse and remand for the trial court to make findings regarding 
the tax consequences of the alimony award and to revisit the amount of the alimony obligation if 
necessary." 
Rosaler v. Rosaler, 219 So.3d 840 (Fla. 4th DCA 2017) 
 


Fifth District 
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III. APPEAL 
 


Supreme Court 


PROPER STANDARD OF REVIEW OF TRIAL COURT'S FINDINGS REGARDING 
WHETHER A SPOUSE HAD DONATIVE INTENT TO ESTABLISH AN 
INTERSPOUSAL GIFT TO BE INCLUDED IN THE MARITAL ESTATE AND 
SUBJECT TO EQUITABLE DISTRIBUTION IS COMPETENT, SUBSTANTIAL 
EVIDENCE, UNDER WHICH APPELLATE COURT SHOULD NOT DISTURB TRIAL 
COURT'S RULING IF IT IS SUPPORTED BY COMPETENT EVIDENCE. 
 
 The issue in this dissolution of marriage case was whether the Fourth District Court of 
Appeal applied an improper standard of review to the trial court's factual findings regarding 
whether a spouse had donative intent to establish that property was an interspousal gift and, 
therefore, included in the marital estate subject to equitable distribution.  The wife argued that 
the appropriate standard is "competent, substantial evidence," and the Fourth District erroneously 
concluded that the trial court's findings did not satisfy this standard. The husband argued that, 
although a single sentence in the Fourth District's opinion could be interpreted to apply the 
wrong standard of review, the wife misread the Fourth District's opinion, which correctly 
accepted the trial court's findings of fact. However, the husband additionally argued that the 
Fourth District incorrectly applied the facts regarding Lake George (on of the assets at issue) to 
the law.  The Supreme Court of Florida accepted jurisdiction and thereafter held: 
 1.  "We conclude that the appropriate standard of review is competent, substantial 
evidence…. And, in this case, the Fourth District improperly reweighed the evidence under a 
preponderance of the evidence standard." 
 2.  "[T]he record contains competent, substantial evidence to support the trial court's 
findings that both properties at issue were marital and, therefore, subject to equitable 
distribution." 
 3.  "Accordingly, we affirm in part and quash in part the Fourth District's decision, which 
results in reinstating the trial court's Amended Final Judgment." 
 4.  "We conclude that the proper standard is competent, substantial evidence, under 
which the appellate court shall not disturb the ruling of the trial court if it 'is supported by 
competent evidence,' especially where the evidence is in conflict." 
Hooker v. Hooker, 220 So.3d 397 (Fla. 2017) 
 
DISTRICT COURT IMPROPERLY REWEIGHED EVIDENCE UNDER A 
PREPONDERANCE OF EVIDENCE STANDARD IN REVERSING TRIAL COURT'S 
RULING THAT PROPERTY IN QUESTION WAS AN INTERSPOUSAL GIFT 
SUBJECT TO EQUITABLE DISTRIBUTION. 
 
 The issue in this dissolution of marriage case was whether the Fourth District Court of 
Appeal applied an improper standard of review to the trial court's factual findings regarding 
whether a spouse had donative intent to establish that property was an interspousal gift and, 
therefore, included in the marital estate subject to equitable distribution.  The wife argued that 
the appropriate standard is "competent, substantial evidence," and the Fourth District erroneously 
concluded that the trial court's findings did not satisfy this standard. The husband argued that, 
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although a single sentence in the Fourth District's opinion could be interpreted to apply the 
wrong standard of review, the wife misread the Fourth District's opinion, which correctly 
accepted the trial court's findings of fact. However, the husband additionally argued that the 
Fourth District incorrectly applied the facts regarding Lake George (on of the assets at issue) to 
the law.  The Supreme Court of Florida accepted jurisdiction and thereafter held: 
 1.  "When a marriage is dissolved, Florida courts use equitable distribution to divide the 
marital property between the parties. §61.075, Fla. Stat. (2016).” 
 2.   "As this Court previously explained: 'Under [Florida's equitable distribution] statute, 
the parties' assets are to be divided into two categories: (1) marital assets and liabilities and (2) 
nonmarital assets and liabilities. The statute defines assets and liabilities falling within each of 
these categories and establishes certain presumptions to assist in categorizing each asset and 
liabilities between the spouses.'” 
 3.  "While 'the trial judge possesses the broad, discretionary authority to do equity 
between the parties,' courts are to presume that an even division is equitable unless either party 
shows otherwise." 
 4.  "As the Fifth District Court of Appeal explained in Gardner v. Gardner:  Equitable 
distribution is a court evolved concept in Florida. It is used to achieve a fair division of marital 
assets, which are those assets acquired by the parties during their marriage from their work 
efforts, services, and earnings. In determining whether certain property is a marital asset, the 
question is not which party holds title to the asset." 
 5.  "Section 61.075 provides several ways in which property may be considered marital… 
[The most relevant to this case is that '[u]nder well-established statutory and case law, an 
interspousal gift during the marriage is a marital asset.'" 
 6.  "‘[A] gift is made when a donor, intending to make a gift, delivers the gift to the 
donee and relinquishes all possession and control of the gift.'" 
 7.  "The basis of the Wife's petition for review and Husband's cross-petition in this case 
are the factual findings made by the trial court as to whether Hickstead and Lake George should 
be considered interspousal gifts and subject to equitable distribution." 
 8.  "Specifically, the parties contest whether the trial court correctly found that the 
requisite donative intent exists for Hickstead and Lake George to be considered interspousal 
gifts." 
 9.  "In a dissolution of marriage, the appropriate standard of review when an appellate 
court reviews a trial court's determination of whether property was an interspousal gift and, 
therefore, subject to equitable distribution is competent, substantial evidence." 
 10.  "Applying this standard to these findings is consistent with our long-standing 
precedent, especially in cases involving dissolution of marriage."  
 11.  “It is clear that the function of the trial court is to evaluate and weigh the testimony 
and evidence based upon its observation of the bearing, demeanor and credibility of the 
witnesses appearing in the cause. It is not the function of the appellate court to substitute its 
judgment for that of the trial court through re-evaluation of the testimony and evidence from the 
record on appeal before it. The test ... is whether the judgment of the trial court is supported by 
competent evidence." 
 12.  "[Here], rather than deferring to the trial court's findings and simply determining 
whether they were sufficiently supported by the record, as would have been appropriate under 
the 'competent, substantial evidence' standard, the Fourth District reevaluated whether the 
evidence satisfied the preponderance of the evidence standard, which applied at trial." 
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 13.  "In other words, the Fourth District substituted its own judgment and findings of fact 
regarding whether an interspousal gift existed." 
 14.  “After reviewing Florida's statutory equitable distribution framework and case law, 
we reiterate that the appropriate standard of review on appeal for reviewing whether a trial court 
was correct in determining whether donative intent existed to render an asset an interspousal gift 
and part of the marital estate is 'competent, substantial evidence.' " 
 15.  "Thus, the trial court's factual findings must not be disturbed on appeal unless 
unsupported by competent, substantial evidence." 
Hooker v. Hooker, 220 So.3d 397 (Fla. 2017) 
 


First District 


JUDGMENT WHICH RESERVES JURISDICTION TO DETERMINE THE 
DISPOSITION OF THE PARTIES' HOME SHOULD THE FORMER WIFE BE 
UNABLE TO REFINANCE THE MORTGAGE IS A NON-APPEALABLE, NON-FINAL 
ORDER, AS ADDITIONAL JUDICIAL LABOR WILL BE REQUIRED. 
 
 The Former Husband sought review of a Final Judgment of Dissolution of Marriage. The 
judgment appeared to be final in all respects with the exception of the trial court's reservation of 
jurisdiction "to determine the disposition" of the parties' home should the Former Wife "be 
unable to refinance the mortgage."  The District Court held: 
 1.  "The emphasized language unquestionably reserves jurisdiction to consider a 
forthcoming distribution of the parties' principal asset - the marital home."  
 2.  "It is expressly made contingent on an eventuality that may or may not come to pass—
the Wife's obtaining refinancing of the marital home." 
 3.  "And, most significantly, it fails to define what the 'disposition' of the home would 
entail." 
 4.  "Accordingly, the reservation of jurisdiction signals to us that additional judicial labor 
will be required." 
 5.  "The Former Husband argues that the reservation of jurisdiction did not in any way 
alter the finality of the judgment with respect to the dissolution of the marriage, the award of 
alimony, or the equitable distribution of the parties' other property." 
 4.  "We rejected a similar assertion in [an earlier case] where we held that 'although 
substantively the order on appeal may have the effect of terminating the marriage and finally 
adjudicating certain issues, procedurally it does not bring an end to the judicial labor required in 
the cause such that the order is appealable as a final order.'" 
 5.  "Even though the jurisdiction in the instant judgment was not reserved specifically to 
determine the equitable distribution of all of the parties' assets and liabilities, by its terms it 
reserved jurisdiction with the express intent to make an alternative disposition of the home." 
 6.  "That decision would potentially bear on the current equitable distribution of the 
parties' assets and liabilities and, in turn, the amount of alimony awarded…. Here, however, we 
are only left to guess as to what the trial court might decide to do with the home should the plan 
to refinance fall through." 
 7.  "For these reasons, we hold that the appeal is one from a non-final order…. 
Consequently we dismiss it 'without prejudice to either party's right to file a timely notice of 
appeal after a final order has been rendered by the trial court.'" 
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Fischer v. Fischer, 224 So.3d 919 (Fla. 1st DCA 2017) 
 
JUDGMENT AFFIRMED WHERE RECORD DOES NOT CONTAIN TRANSCRIPT OF 
EVIDENTIARY HEARING UNDERLYING JUDGMENT AND TRIAL COURT 
REJECTED PROPOSED STATEMENT OF EVIDENCE PREPARED BY APPELLANT 
 
 The Appellant contested the evidentiary support for a number of provisions in the final 
judgment dissolving his marriage to the Appellee. The record did not contain a transcript of the 
evidentiary hearing underlying the final judgment and the trial court rejected the proposed 
statement of the evidence prepared by Appellant under Florida Rule of Appellate Procedure 
9.200(b)(4). As such, the First District Court of Appeal held:  "Without a transcript of the 
hearing or an approved statement of the evidence, we have no way to evaluate the claims raised 
by Appellant.  Accordingly, the final judgment is affirmed." 
Foster v. Foster, 226 So.3d 1087 (Fla. 1st DCA 2017) 
 
WHETHER TRIAL COURT ABUSED ITS DISCRETION BY NOT SETTING FORTH 
STEPS FORMER WIFE MUST TAKE TO RESTORE UNSUPERVISED VISITATION 
WITH MINOR CHILDREN WAS NOT PRESERVED FOR APPELLATE REVIEW. 
 
 The Former Wife challenged a final judgment of dissolution of marriage and raised four 
issues on appeal. The First District Court of Appeal affirmed on all four issues but wrote to 
explain that the Former Wife did not properly preserve one issue for appellate review: whether 
the trial court abused its discretion by not setting forth the steps the Former Wife must take to 
restore unsupervised visitation with the minor child.  
 During the proceedings, the Former Husband wanted to limit the Former Wife's contact 
with the minor child to supervised visitation. The trial court wrote an extensive order explaining 
the reasons for only allowing supervised visitation, and those reasons were supported by 
competent, substantial evidence. The Former Wife, however, did not inform the trial court that 
she wanted the court to address the steps she could take to reestablish unsupervised visitation, 
either by filing a motion for rehearing or through any other means. Therefore, the First District 
Court of Appeal found: 
 1.  "This court has consistently held that absent fundamental error, we will not address 
legal issues not presented to the trial court." 
 2.  “In [an earlier case], the appellant challenged the trial court's final order providing the 
appellee with the majority of time sharing without providing a parenting plan that included a 
time-sharing schedule.  We found that the appellant had not properly preserved the issue for 
appellate review because he had not raised the issue in a timely motion for rehearing.  However, 
we nonetheless reversed, finding that the trial court's total failure to address and adopt a time-
sharing plan constituted fundamental error." 
 3.  "The error in this case, if any, is not fundamental.  Fundamental error is defined as 
'error which goes to the foundation of the case or goes to the merits of the cause of action.'"  
 4.  "To date, it does not appear that any court has held that a trial court's failure to adopt a 
reunification plan constitutes fundamental error." 
 5.  "In this case, the trial court spent extensive time reviewing the issue of visitation.  The 
court also ruled based on its extensive experience with the Former Wife, which was outlined in 
the order." 
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 6.  "Thus, there does not appear to be a total failure to make a decision concerning a 
critical issue; rather, the issue is more of a disagreement with the way in which the trial court 
ruled on the visitation issue."  As such, there was no fundamental error in this case." 
Frost v. Frost, 227 So.3d 227 (Fla. 1st DCA 2017) 
 


Second District 


ABSENCE OF TRANSCRIPT OR STATEMENT OF EVIDENCE PRECLUDES 
APPELLATE COURT FROM REVIEWED THE FACTUAL OR LEGAL BASIS FOR 
THE TRIAL COURT'S DECISION. 
 
 The former wife challenged the final judgment of dissolution of marriage. The former 
wife argued that the trial court erred in awarding the former husband $2,100 in attorney's fees 
without considering the parties' financial positions, the former husband's need for fees, and the 
former wife's ability to pay. The former wife also argued that the trial court's findings as to the 
amount of attorney's fees are insufficient. The Second District Court of Appeal affirmed because 
there are no transcripts of the proceedings below and the former wife failed to submit a statement 
of the evidence, holding: 
 1.  "'The appellant has the burden of providing a proper record to the reviewing court, and 
the failure to do so is 'usually fatal' to the appellant's claims.'" 
 2.  "In the absence of a record of the lower court proceedings, this court is precluded from 
reviewing the factual or legal basis for the trial court's decisions regarding the tax refund, water 
bills, boat loan, past medical and child care expenses, and parental responsibility and decision 
making." 
 3.  "'[W]e will only reverse where the error appears on the face of the judgment.'" 
 4.  "Having determined that there are no so such errors, we affirm these issues.  
Frezza v. Frezza, 216 So.3d 758 (Fla. 2d DCA 2017) 
 
APPARENT CONFLICT IN ATTORNEY'S FEES PROVISIONS IN FINAL 
JUDGMENT MUST BE CORRECTED OR CLARIFIED ON REMAND. 
 
 The former wife challenged the final judgment of dissolution of marriage contending that 
the trial court erred in awarding the former husband $2,100 in attorney's fees without considering 
the parties' financial positions, the former husband's need for fees, and the former wife's ability 
to pay. The former wife also argued that the trial court's findings as to the amount of attorney's 
fees were insufficient. The Second District Court of Appeal affirmed because there are no 
transcripts of the proceedings below and the former wife failed to submit a statement of the 
evidence. However, the Second District Court of Appeal remanded for clarification, holding: 
 1.  "'The appellant has the burden of providing a proper record to the reviewing court, and 
the failure to do so is “usually fatal” to the appellant's claims.'" 
 2.  "In the absence of a record of the lower court proceedings, this court is precluded from 
reviewing the factual or legal basis for the trial court's decisions regarding the tax refund, water 
bills, boat loan, past medical and child care expenses, and parental responsibility and decision 
making." 
 3.  "'[W]e will only reverse where the error appears on the face of the judgment.'" 
 4.  "Having determined that there are no so such errors, we affirm these issues. " 
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 5.  "Regarding the award of attorney's fees, paragraph 13 of the final judgment includes a 
finding that the former husband was entitled to recover his attorney's fees from the former wife 
for causing unnecessary litigation:  ‘[The former husband] is claiming attorney fees due to 
unnecessary litigation caused by [the former wife]. This case initially went to trial on October 
15, 2015[,] during which the parties announced they had reached complete agreement. [The 
former husband's] attorney drafted a proposed judgment which [the former wife] refused to agree 
to.[1] As a result, the trial had to be reset. [The former husband] is entitled to recover his 
attorney fees incurred as a result of [the former wife's] actions. The amount of seven hours of 
attorney time at $300.00 per hour is reasonable.’" 
 6.  "The former wife contends that the trial court erred in awarding the former husband 
$2100 in attorney's fees without considering the parties' financial positions, the former husband's 
need for fees, and the former wife's ability to pay fees." 
 7.  "While an award of attorney's fees in a dissolution proceeding pursuant to section 
61.16 and Rosen requires specific findings of fact to support the trial court's entitlement 
determination, such findings may be made in the written final judgment or at the hearing." 
 8.  "In the absence of a hearing transcript, we cannot say that the trial court erred in this 
regard." 
 9.  "The former wife also asserts that the trial court's findings as to the amount of the 
attorney's fees awarded are insufficient under Florida Patient's Compensation Fund v. Rowe, 472 
So.2d 1145, 1150 (Fla. 1985)." 
 10.  "She claims that the final judgment 'simply indicates that the amounts are 
reasonable.'" 
 11.  "'[A]n award of attorney's fees without adequate findings justifying the amount of the 
award is reversible even where the appellant has provided an inadequate record of the trial court 
proceedings.'" 
 12.  "Contrary to the former wife's assertion, the trial court did comply with Rowe as it made 
specific findings as to the reasonable number of hours of 'attorney time' expended and the 
reasonable hourly rate for the 'attorney time.'” 
 13.  "While the former wife's contentions regarding paragraph 13 of the final judgment 
are unavailing, we do recognize an apparent conflict between paragraph 13 and a second 
attorney's fees provision found in the final judgment." 
 14.  "Paragraph E of the final judgment provides that '[e]ach party shall pay their own 
attorney's fees.' " 
 15.  "In response to the former wife's assertions of error as to paragraph 13 of the final 
judgment, the former husband cites paragraph E and argues that the trial court ordered the parties 
to pay their own attorney's fees." 
 16.  "Based on the limited record before us it is not clear whether one of the attorney's 
fees provisions in the final judgment controls such that the other was included in error or whether 
the trial court meant for them to be read together such that the former wife would be responsible 
for the fees incurred by the former husband following her refusal to agree to the former 
husband's proposed judgment." 
 17.  "Therefore, the attorney's fees provisions need to be clarified or corrected on remand.  
Frezza v. Frezza, 216 So.3d 758 (Fla. 2d DCA 2017) 
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ORDER DETERMINING WHICH OF FORMER HUSBAND'S MODIFICATION 
PETITIONS WAS THE OPERATIVE PETITION UPON WHICH HE COULD 
PROCEED WAS A NON-FINAL, NON-APPEALABLE ORDER. 
 
 Between October 2005 and January 2006, the trial court entered separate orders 
dissolving the parties' marriage, arranging timesharing and parental responsibilities, and 
establishing the Former Husband's alimony and child support obligations. Since then, the Former 
Husband has repeatedly sought modification of his financial obligations and filed at least five 
modification petitions, none of which he pursued.  "Seemingly, his apparent method is to file a 
modification petition and then to abandon it." 
 The trial court's March 31, 2016, order recounts the procedural history below. The 
Former Husband filed a modification petition in August 2010, but never scheduled a hearing. 
Consequently, the petition failed. Several years later, the Florida Department of Revenue sued to 
collect his child support arrears. In September 2014, the trial court established his arrearage at 
over $105,000. 
 Encouraged by the imposition of this significant financial obligation, the Former 
Husband filed a new modification petition in September 2014. This time, however, he was 
persistent. The Former Husband sought a downward modification of his child support obligation 
due to an alleged material and substantial change in circumstances. In seeking relief under his 
September 2014 petition, he argued that the operative pleading was the old August 2010 petition. 
The trial court, after conducting a hearing and receiving argument from the parties, disagreed. In 
the March 31, 2016, order, the trial court reasoned that the Former Husband abandoned the 
August 2010 petition when he filed the September 2014 petition. Consistent with this rationale, 
the order succinctly stated that the September 2014 petition "is the only remaining operative 
pleading ...." To date, the trial court has rendered no decision on the merits of any modification 
petition filed by the Former Husband. On appeal, the Former Husband requests that the court 
adopt his August 2010 petition, the Former Wife alternatively argues in support of the March 31, 
2016 order. The Second District Court of Appeal found: 
 1.  "Because he seeks review of a non-final, non-appealable order, we dismiss this appeal 
for lack of jurisdiction." 
 2.  "The March 31, 2016, order is non-final and non-appealable." 
 3.  "That order did not reach the merits of [the Former Husband]'s efforts to modify his 
support obligations.  It merely determined the operative petition upon which [the Former 
Husband] could proceed." 
 4.  "Florida Rule of Appellate Procedure 9.130 lists the grounds upon which a litigant 
may appeal a non-final order.   As to family law matters, the rule allows for appeals of non-final 
orders that determine 'the right to immediate monetary relief'; 'the rights or obligations of a party 
regarding child custody or timesharing under a parenting plan'; or 'that a marital settlement 
agreement is invalid in its entirety.'" 
 5.  "'[T]he list of appealable non-final orders in [rule 9.130] is intended to be exhaustive.'"  
 6.  "The Florida Supreme Court agrees: 'The thrust of rule 9.130 is to restrict the number 
of appealable nonfinal orders. The theory underlying the more restrictive rule is that appellate 
review of nonfinal judgments serves to waste court resources and needlessly delays final 
judgment.'" 
 7.  "The March 31, 2016, order deals with none of the grounds listed in rule 
9.130(a)(3)(C)(iii).  Rather, the trial court simply found that [the Former Husband]'s right to 







  70 


modification would be determined at a future hearing in accordance with the arguments raised in 
his September 2014 petition." 
 8.  "We reject [the Former Husband]'s argument that the March 31, 2016, order 
concerned either his right to immediate monetary relief or timesharing issues.  He reasons that 
because the order decided which of his petitions is the operative pleading, the trial court 
necessarily foreclosed the monetary and timesharing relief requested in earlier petitions." 
 9.  "[The Former Husband] invites us to erase the limits on appealable non-final orders 
established in rule 9.130.  We are loathe to do so." 
 10.  "If and when the trial court rules on the merits of the operative modification petition, 
[the Former Husband] may argue on appeal that the trial court proceeded under the incorrect 
petition." 
Wamsley v. Wamsley, 225 So.3d 402 (Fla. 2d DCA 2017) 
 
ALTHOUGH TRIAL COURT'S ORDER STATED THAT BECAUSE OF FACTUAL 
DIFFERENCES BETWEEN THE PARTIES A STATEMENT OF EVIDENCE 
OFFERED BY PETITIONER COULD NOT BE USED AS SUBSTITUTE FOR 
TRANSCRIPT CONFLICTED WITH ITS EARLIER PRONOUNCEMENT FINDING 
THAT RESPONDENT HAD AGREED WITH THE PETITIONER'S STATEMENT OF 
THE EVIDENCE, THE PROPOSED AMENDED STATEMENT OF EVIDENCE IN THE 
RECORD BEFORE APPELLATE COURT DOES NOT SET FORTH FACTS THAT 
WOULD AFFORD A BASIS FOR REVERSAL. 
 
 The father appealed the final judgment resolving his supplemental petition for 
modification of child support. He argued that the judgment contains numerous errors, including 
miscalculations and omissions. The Second District Court of Appeal held: 
 1.  "We note that our review is limited to errors on the face of the judgment because there 
is no transcript of the proceedings." 
 2.  "In Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979), the 
Florida Supreme Court explained:  'When there are issues of fact the appellant necessarily asks 
the reviewing court to draw conclusions about the evidence. Without a record of the trial 
proceedings, the appellate court can not [sic] properly resolve the underlying factual issues so as 
to conclude that the trial court's judgment is not supported by the evidence or by an alternative 
theory. Without knowing the factual context, neither can an appellate court reasonably conclude 
that the trial judge so misconceived the law as to require reversal. The trial court should have 
been affirmed because the record brought forward by the appellant is inadequate to demonstrate 
reversible error.'" 
 3.  "However, even in the absence of a transcript, an appellate court can reverse in those 
instances when the trial court makes an error of law on the face of the judgment." 
 4.  "In the present case, we find no error of law on the face of the judgment and affirm." 
 5.  "We note that Mr. Smith asked the trial court to approve a statement of the evidence 
and an amended statement of the evidence pursuant to Florida Rule of Appellate Procedure 
9.200. Rule 9.200(b)(4) provides as follows:  If no report of the proceedings was made, or if the 
transcript is unavailable, a party may prepare a statement of the evidence or proceedings from the 
best available means, including the party's recollection. The statement shall be served on all 
other parties, who may serve objections or proposed amendments to it within 10 days of service. 
Thereafter, the statement and any objections or proposed amendments shall be filed with the 
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lower tribunal for settlement and approval. As settled and approved, the statement shall be 
included by the clerk of the lower tribunal in the record." 
 6.  "On June 7, 2016, the trial court held a hearing on Mr. Smith's request and found that 
Ms. Wallace's counsel had 'agreed that these things happened in this case, 1 through 19. So those 
will be part of the statement of proceedings.' " 
 7.  "Then the trial court advised Mr. Smith, 'You need to complete an order which states 
that, okay?’ That way, the court noted, 'the DCA will have at least 19 stipulated facts on the 
record.'" 
 8.  "The court then decided to write the order: 'Actually, you know what? I'm going to go 
ahead and do that order. Not that you can't do it, but it would be easier if I did it and I'll do that in 
a few minutes when we're finished.'" 
 9.  “After examining the record on appeal, we are unable to locate a written order that 
comports with the trial court's oral pronouncement." 
 10.  "Rather, twenty-two days after the hearing, the trial court entered a written order 
denying the very motion it had previously granted as to the nineteen facts." 
 11.  "In its order, the trial court ruled as follows: The Court finds the Petitioner the 
Petitioner [sic] prepared a statement of the evidence and submitted the statement to the 
Respondent; The Court finds the Respondent served the objections or proposed amendment; The 
Court finds the Petitioner submitted the statement of evidence along with any proposed 
objections or amendments to the trial judge for settlement and approval. The Court reviewed the 
three steps in the process; This Court finds it is unable to settle the factual differences between 
the parties. Therefore, this Court finds the statement of evidence offered by the party seeking 
review may not be used as a substitute for the transcript." 
 12.  "Mr. Smith filed a motion for rehearing as to this order, noting that the order was in 
direct conflict with the trial court's oral ruling [but] the trial court entered an order denying this 
motion without explanation." 
 13.  "The impact of an order denying a request to approve an agreed upon statement of 
the evidence is to deny even limited appellate review afforded by those facts." 
 14.  "Certainly, a trial court is afforded the ability to, after further contemplation, alter or 
change its interlocutory ruling." 
 15.  "However, this record provides no insight indicating why the trial court changed its 
mind." 
 16.  "Nonetheless, as our record does contain Mr. Smith's proposed amended statement of 
the evidence, we note that the nineteen facts set forth therein would not afford a basis for 
reversal." 
Smith v. Wallace, 226 So.3d 834 (Fla. 2d DCA 2017) 
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Third District 


THERE IS A REBUTTABLE PRESUMPTION AGAINST AWARD OF PERMANENT 
PERIODIC ALIMONY IN THE CASE OF A SHORT-TERM MARRIAGE; WIFE'S 
FAILURE TO PROVIDE SUFFICIENT RECORD PRECLUDED FURTHER 
APPELLATE REVIEW. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband. The former wife's appeal focused on the trial court's denial of her request for alimony. 
The former wife additionally sought from the appellate court an award for "psychological 
damage" and other similarly claimed damages related to events occurring after the entry of the 
final judgment and the filing of the notice of appeal. She also requests that this Court review 
rulings made by the trial court subsequent to the filing of her notice of appeal and, therefore, 
unrelated to the final judgment. 
 1.  "The former wife requested an award of permanent periodic alimony or, in the 
alternative, bridge the gap, durational, rehabilitative, or lump sum alimony." 
 2.  "When considering whether to award permanent periodic alimony in a dissolution of 
marriage proceeding involving a short-term marriage, there exists a rebuttable presumption 
against making such an award." 
 3.  "The parties were married for four years when the dissolution of marriage petition was 
filed, and for six years when the judgment granting dissolution was rendered." 
 4.  "Thus, the parties' marriage was a short-term marriage." 
 5.  "Because the standard of review is abuse of discretion… and the former wife has not 
provided this Court with a transcript of the relevant proceedings, the former wife has neither 
rebutted the presumption against permanent periodic alimony nor shown an abuse of the trial 
court's discretion." 
 6.  "The absence of a transcript also precludes review of the remaining forms of alimony 
initially requested by the former wife." 
 7.  "As to the 'psychological damages' the former wife seeks from this Court based on 
acts allegedly committed after the entry of the final judgment and the other post-judgment 
rulings made by the trial court that are unrelated to the final judgment of dissolution, this Court 
clearly lacks jurisdiction." 
Rodriguez v. Lorenzo, 215 So.3d 631 (Fla. 3d DCA 2017) 
 
WHERE APPELLATE COURT CONDITIONALLY GRANTED FORMER WIFE'S 
MOTION FOR APPELLATE ATTORNEY'S FEES AND REMANDED FOR TRIAL 
COURT TO FIX AMOUNT, TRIAL COURT IMPROPERLY AWARDED APPELLATE 
FEES WITHOUT CONSIDERING NEED AND ABILITY TO PAY. 
 
 The Former Husband sought review of an order and judgment awarding appellate 
attorney's fees and costs to the Former Wife pursuant to the appellant court's earlier opinion 
affirming the trial court's final judgment in the parties' dissolution of marriage case and order 
conditionally granting and remanding the Former Wife's motion for appellate attorney's fees. The 
District Court held: 
 1. "[The Former Husband]'s motion is well taken; the trial court's order awarded [the 
Former Wife] $63,364.00 in appellate attorney's fees and $4,208.00 for costs without entering 
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the findings required by Rosen v. Rosen, 696 So.2d 697, 700 (Fla. 1997), and section 61.16, 
Florida Statutes (2016)." 
 2.  "Our order of December 21, 2016, specified that [the Former Wife]'s motion for 
appellate attorney's fees was 'conditionally granted and remanded to the trial court to fix amount 
pursuant to Rosen v. Rosen, 696 So.2d 697 (Fla. 1997).'   Rosen requires a 'need and ability to 
pay' analysis before an award is made." 
 3.  "'Appellate attorney's fees are awarded on the basis of need and ability to pay in 
family law cases and not on the prevailing party analysis.'" 
 4.  "Section 61.16(1) makes this assessment equally applicable to an award of costs as 
well as appellate attorney's fees, 'unless an appellate party's cause is deemed to be frivolous.' " 
 5.  "Our opinion in this appeal did not deem [the Former Husband]'s arguments to be 
'frivolous.' " 
 6.  "A review of the hearing transcript shows that the trial court believed that this Court's 
December 21, 2016, order only required a determination as to reasonable fee amount." 
 7.  "At the fee and costs hearing, the Former Husband argued that the trial court was 
required under this Court's 'conditional' grant of fees to consider first need and ability to pay, but 
the trial court would not hear argument on the issue as it was under the impression that it was 
only required to fix an amount." 
 8,  "As this Court explained in Randall v. Randall, 930 So.2d 840 (Fla. 3d DCA 2006), 
this Court may either grant appellate attorney's fees and remand for the trial court to assess a 
reasonable fee, or provisionally grant appellate attorney's fees and remand to establish 
entitlement under Rosen, but in either event, the Court's 'order says so.'" 
 9.  "And as the Fourth District Court of Appeal explained in Gerhardt v. Gerhardt, 738 
So.2d 485, 486 (Fla. 4th DCA 1999), reiterating that Court's holding in White v. White, 683 
So.2d 510, 512–13 (Fla. 4th DCA 1996):  '[W]hen we grant a motion for appellate attorney's fees 
founded on section 61.16, we have no way of knowing how great is the need to equalize the 
access to legal services, nor how great is the ability to pay. ... Hence, a blanket grant of a motion 
for appellate attorney's fees under section 61.16 is, unless we expressly say otherwise in the 
order granting the motion, a determination of only whether the matter of appellate fees should be 
further addressed by the trial court. It represents our tentative conclusion that the moving party 
should be given a chance to show that he or she needs help from the adverse party as to some or 
all of the appellate fees reasonably incurred and, if the need is proven, that the paying party has 
the ability to defray some or all of the moving party's fees. We have then concluded preliminarily 
that an apparent, or prima facie, basis for a fee award exists under section 61.16, but that the final 
award is subject to a determination of need and ability by the trial judge. It is not an 
apportionment decision by us of the moving party's needs or the paying party's ability, any more 
that it represents a decision by us as to the amount of the fees deemed reasonable.’" 
 10.  “As already noted, this Court's December 21, 2016, order states that the attorneys' 
fees are 'conditionally granted' and that the trial court is to fix an amount pursuant to Rosen - 
which itself requires that primary consideration be given to the financial resources of the 
parties." 
 11.  "There was no evidence presented at the fee and costs hearing regarding the financial 
resources of the parties, the Former Wife's need for appellate attorneys' fees, or the Former 
Husband's ability to pay." 
 12.  "The fee and costs order is therefore not supported by competent, substantial 
evidence and constitutes an abuse of the trial court's discretion." 
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 13.  "We therefore reverse and remand to the trial court the order and judgment of May 
17, 2017, for consideration under Rosen, section 61.16, and this opinion." 
Viscito v. Viscito, 225 So.3d  959 (Fla. 3d DCA 2017) 
 
TRIAL COURT'S ORDER DENYING PETITIONER'S DISCOVERY REQUESTS AND 
REQUIRING HER TO ADVANCE THE FEES CHARGED BY COURT-APPOINTED 
GUARDIAN AD LITEM AND GUARDIAN'S ATTORNEY PRIOR TO TAKING 
GUARDIAN'S DEPOSITION IS A DEPARTURE FROM ESSENTIAL 
REQUIREMENTS OF LAW, RESULTING IN IRREPARABLE HARM THAT CANNOT 
BE REMEDIED ON DIRECT APPEAL 
 
 The Mother, who was granted full custody of the minor child, argued that the fees 
demanded were unreasonable, and the record appeared at least partly to support that belief as the 
guardian had "corrected" some of her billings during the litigation over her fees.  The Mother 
filed a certiorari petition wherein she argued that the trial court departed from the essential 
requirements of law, resulting in irreparable harm that cannot be remedied on direct appeal, by 
ordering her, someone who has been declared to be indigent, to advance the guardian's fees and 
the guardian's attorney's fees prior to the taking of the guardian's deposition. The Mother wished 
to depose the guardian to address the basis for the fees demanded by the guardian in connection 
with the guardian's services during the child custody dispute. Because the guardian's fees have 
not yet been paid, the guardian sought, and was granted, an order by the trial court requiring Ms. 
Adkins to pay for the fees associated with the taking of the guardian's deposition as a 
requirement before actually taking the deposition. The Third District Court of Appeal held: 
 1.  “We conclude that the trial court's order both departs from the essential requirements 
of law and is in violation of a prior opinion issued by this Court. See Adkins v. Sotolongo, 197 
So.3d 1233 (Fla. 3d DCA 2016)." 
 2.  "In [the earlier opinion] the trial court's order regarding the payment of the guardian's 
fees was the subject of the appeal.  In reversing the order, this Court noted: '[T]here [were] no 
findings in the order or record on appeal supporting the [guardian's] requested fees, what those 
services were or their claimed value ... [and] nothing in the order on appeal or the record before 
us to indicate the trial court made any determination of the Mother's or Father's current ability to 
pay the court-appointed guardian fees.'" 
 3.  "The opinion further states: 'We do not dispute that the court-appointed guardian is 
entitled to payment but require that on remand the trial court determine both the party or parties 
responsible for payment of the guardian's fees and costs and the proper amount due.’'' 
 4.  "On remand, Ms. Adkins sought discovery, including the guardian's deposition, 
specifically related to the issue on remand—the evidence of the services performed by the 
guardian and the reasonableness of her requested fees." 
 5.  "The guardian objected to spending any more of her time without being paid.  While 
the guardian's frustration with not having been paid for her services is understandable, to require 
Ms. Adkins to pre-pay for the taking of her deposition was error in this case." 
 6.  “First, we note that Ms. Adkins has indigency status.  Second, the trial court has not 
yet determined which of the parties are responsible for the payment of the guardian's fees.  Third, 
the trial court has not yet made a determination as to Ms. Adkins' ability to pay for either the fees 
owed or the costs associated with the discovery deposition of the guardian." 
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 7.  "It was therefore error to require Ms. Adkins to pay the guardian's fees for the 
deposition and to further require that she pay the fees in advance." 
 8.  “We conclude that the irreparable harm requirement has been demonstrated." 
 9.  "Certiorari review of a discovery order is permitted when the discovery order departs 
from the essential requirements of law, causing material injury to a petitioner throughout the 
remainder of the proceedings and effectively leaving no remedy on appeal." 
 10.  "A trial court's denial of a party's right to depose a material witness has been found to 
constitute irreparable harm subject to certiorari review." 
 11.  "Although the trial court has not prohibited Ms. Adkins from taking the guardian's 
deposition, because of Ms. Adkin's indigency status, the trial court has effectively precluded it." 
 12.  "Ms. Adkins has been declared indigent in both the circuit court and this Court.  She 
receives public assistance for herself and her two children.  The record also reflects that Ms. 
Adkins, who is deeply in debt, has had to borrow money ($10,000) from her elderly father to pay 
for legal assistance and to pay her share of a Former guardian ad litem's outstanding fees.  She is 
currently representing herself." 
 13.  “The trial court's order denying Ms. Adkin's motion to compel the guardian's 
deposition and the guardian's responses to interrogatories and request for production, and the 
order granting the guardian's motion for a protective order effectively preclude Ms. Adkins from 
any meaningful opportunity to mount a defense to the guardian's fees, which Ms. Adkins 
contends were incurred in bad faith and not supported in fact." 
 14.  "We also note that when Ms. Adkins attempted to cross-examine the guardian 
regarding her fees at the February 22, 2017 hearing, the trial court precluded the cross-
examination and told Ms. Adkins she needed to take a discovery deposition of the guardian.  
However, Ms. Adkins's attempts to comply with the trial court's ruling have been stymied by the 
trial court's March 30, 2017 order granting the guardian's motion for a protective order from the 
discovery deposition." 
 15.  "In conclusion, the trial court's order denying Ms. Adkin's discovery requests and 
requiring her to advance the guardian's and the guardian's attorney's fees before she may take the 
guardian's deposition—all of which goes to the heart of Ms. Adkin's defense—is a departure 
from the essential requirements of law." 
 16.  "The irreparable harm prong has also been demonstrated.  Without being able to 
conduct discovery, the opportunity to prepare a defense to the fees demanded will be materially 
impacted, which harm cannot be remedied on plenary appeal because there would be no practical 
way to determine what evidence would have been obtained had the discovery been permitted." 
 17.  "We also find that the trial court's order violates the substance and intent of this 
Court's opinion in Adkins, which ordered that upon remand, the trial court was to determine 
which of the parties would be responsible for the payment of the guardian's fees and costs and 
the proper amount due." 
Adkins v. Sotolongo, 227 So.3d 717 (Fla. 3d DCA 2017) 
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Fourth District 


STANDARD OF REVIEW FOR A TRIAL COURT'S EQUITABLE DISTRIBUTION IS 
ABUSE OF DISCRETION BUT, TRIAL COURT'S FAILURE TO CONSIDER THE 
MANDATORY STATUTORY FACTORS IS ERROR AS A MATTER OF LAW. 
 
 The former husband appealed from a final judgment of dissolution of marriage. Under the 
trial court's equitable distribution schedule, the net equitable distribution to the wife was 
$86,613, and the net equitable distribution to the husband was $86,614. Additionally, each party 
was entitled to receive 50% of the proceeds of the sale of the marital home, which had about 
$400,000 in equity.  The trial court also distributed the parties' entire interest in a property in the 
U.S. Virgin Islands called "Estate Peterborg," along with the liens and debt thereon, to the Wife.  
The Husband testified that the Estate Peterborg property was worth around $565,000, a figure he 
derived from the latest value provided by the tax assessor. However, the husband admitted that 
the value of the property would go up substantially as soon as an occupancy permit is issued.  
The Wife also testified the Estate Peterborg property was currently worth about $500,000 
without an occupancy permit, which was similar to the tax assessor's valuation. However, the 
wife testified that once an occupancy permit is issued, the property "stands to be worth between 
three to five million dollars."  The trial court found that there was no credible evidence as to the 
value of Estate Peterborg. It nonetheless relied upon the tax assessor's valuation and found that 
Estate Peterborg was worth $565,300, less the outstanding liens totaling $635,000, for a total 
negative value of $69,700. However, the trial court did not actually factor the value of Estate 
Peterborg into the equitable distribution schedule, as the liability of Estate Peterborg's negative 
value of $69,700 is not shown as being distributed to either party.  On appeal, the Husband 
argued that the trial court erred in awarding the Estate Peterborg to the wife without making the 
findings of fact required by Florida Statute 61.075.  
 1.  "[W]e reverse the equitable distribution plan because the trial court failed to make the 
required findings regarding the factors enumerated in section 61.075(1), Florida Statutes (2016)." 
 2.  "The standard of review for a trial court's equitable distribution of marital assets and 
liabilities is abuse of discretion." 
 3.  "However, a trial court's failure to consider mandatory statutory factors is error as a 
matter of law." 
Callwood v. Callwood, 221 So.3d 1198  (Fla. 4th DCA 2017) 
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FORMER WIFE WHO PREVAILED IN PROCEEDINGS SUPPLEMENTARY 
AGAINST FORMER HUSBAND IS NOT ENTITLED TO AWARD OF APPELLATE 
ATTORNEY'S FEES FROM FORMER HUSBAND'S NEW SPOUSE UNDER 
PROVISIONS OF SECTION 61.16, FLORIDA STATUTES; ALTERNATIVE 
ARGUMENT THAT FORMER WIFE IS ENTITLED TO AWARD FEES FROM 
FORMER HUSBAND'S NEW SPOUSE UNDER SECTION 56.29 WAS WAIVED 
WHERE ARGUMENT WAS NOT RAISED AS BASIS FOR FEE AWARD IN FORMER 
WIFE'S MOTION FOR ATTORNEY'S FEES; APPELLATE COURT'S PRIOR DENIAL 
OF APPELLATE COSTS WAS WITHOUT PREJUDICE TO FORMER WIFE'S RE-
FILING OF MOTION IN CIRCUIT COURT WHERE APPELLATE COURT DID NOT 
SPECIFICALLY STATE OTHERWISE. 
 
 The Former Wife moves for clarification, rehearing, and/or reconsideration of our order 
denying her motion for appellate attorney's fees and costs. We grant the motion for clarification 
and deny the motions for rehearing and reconsideration.  Prior to the disposition of the 
underlying appeal, the Former Wife moved for appellate attorney's fees and costs. She cited to 
section 61.16, Florida Statutes and Florida Rule of Appellate Procedure 9.400 as the basis for her 
entitlement, an entitlement which she made contingent on her prevailing in the appeal. In the 
"Wherefore" clause of her motion, she asked that attorney's fees and costs be taxed against the 
Former Husband's new spouse, not the Former Husband.  At the time we issued our opinion 
reversing the court's order, we also issued a separate order denying her motion for attorney's fees 
and costs. The Former Wife now seeks reconsideration of our order. She argues that, because she 
"is considered the prevailing party in this appeal," and because Rule 9.400(a) "provides that 
appellate costs (and fees) shall be taxed in favor of the prevailing party," she is entitled to 
attorney's fees and costs pursuant to sections 56.29 and 61.16, Florida Statutes (2016). The 
Fourth District Court of Appeal found: 
 1.  "It is true that a party may be entitled to appellate attorney's fees from a Former 
spouse pursuant to section 61.16, Florida Statutes (2016)." 
 2.  "Section 61.16, however, is not a prevailing party fee statute." 
 3.  "'Instead, it bases a claim for attorney's fees on the financial resources of the parties 
"unless the appellate party's cause is deemed to be frivolous.'" 
 4.  "To comply with the statute and the requirements of Rule 9.400(b), when a party seeks 
attorney's fees in a domestic relations case, the motion should include a statement as to the 
relative need and financial circumstances of the parties." 
 5.  "The Former Wife did not address the need or financial circumstances in her motion 
for attorney's fees or her motion for reconsideration, instead focusing on her status as prevailing 
party." 
 6.  "However, we did not deny the Former Wife's motion because she was not the 
prevailing party, as there is no doubt that she was the prevailing party." 
 7.  "Nor was the motion denied for her failure to include a statement regarding the need 
and financial resources of the parties to the dissolved marriage." 
 8.  "We denied the Former Wife's motion because she sought fees against Ellen Spector, 
the Former Husband's new spouse." 
 9.  "Section 61.16, Florida Statutes (2016), provides for the award of attorney's fees 
against a former spouse, not the new spouse of a former spouse." 
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 10.  "In other words, the motion for attorney's fees was deficient regardless of the result 
of the appeal or the relative need of the Former Wife and Former Husband." 
 11.  "In her motion for reconsideration, the Former Wife added an alternative basis for 
the award of attorney's fees, section 56.29, Florida Statutes (2016)." 
 12.  "As noted in the Former Husband's response to the motion for reconsideration, the 
Former Wife waived this argument by failing to raise it as a basis for the award of attorney's fees 
in her motion for attorney's fees." 
 13.  "Even if the argument had not been waived, the statute does not provide a basis for 
an award of attorney's fees against the Former Husband's new spouse." 
 14.  "The relevant portion of that statute provides that '[r]easonable attorney fees may be 
taxed against the judgment debtor.' § 56.29(8), Fla. Stat. (2016)." 
 15.  "We have held that 'an analysis of chapter 56 demonstrates that attorney's fees, if 
awarded, are to be assessed against the judgment debtor,' not the impleaded third party." 
 16.  "The Second District recently reaffirmed this bar against the award of fees or costs 
against the impleaded third party." 
 17.  "In this case, the Former Husband is the judgment debtor, not the Former Husband's 
new spouse." 
 18.  "Finally, the Former Wife also argues that we erred in denying her motion for costs." 
 19.  "She argues that 'Florida Rule of Appellate Procedure 9.400(a) provides that 
appellate costs (and fees) shall be taxed in favor of the prevailing party.' " 
 20.  "Of course, Rule 9.400(a) does not provide that both appellate costs and fees shall be 
taxed.  Rule 9.400(a) applies exclusively to costs, not attorney's fees." 
 21.  “However, unless we specifically state otherwise, our denial of a motion to tax 
appellate costs filed in this court is presumed to be without prejudice to refile the motion in the 
circuit court." 
 22.  “Therefore, because we did not specifically state otherwise, our denial of the Former 
Wife's motion for appellate costs is without prejudice…. [W]emake no determination that there 
are, or are not, any costs to be taxed should such a motion be timely filed in the circuit court. See 
Fla. R. App. P. 9.400(a); § 56.29(8), Fla. Stat." 
 23.  "The Former Wife's motion for appellate attorney's fees is denied, and her motion for 
costs is denied without prejudice." 
 24.  “This result may have been different had the Former Wife sought attorney's fees 
against the Former Husband.  Instead, she sought attorney's fees against the Former Husband's 
new spouse.  To that, she is not entitled." 
Spector v. Spector, 226 So.3d 256 (Fla. 4th DCA 2017) 
 


Fifth District 


ORDER FINDING FORMER WIFE ENTITLED TO ATTORNEY'S FEES IS NOT 
APPEALABLE WHERE AMOUNT OF FEES HAD NOT YET BEEN DETERMINED. 
 
 The Former Husband raised on appeal the trial court's order finding that the former wife 
was entitled to attorney's fees. The amount of fees had yet to be determined. The District Court 
held:  "We dismiss that portion of the appeal without consideration of the merits, because an 
order awarding attorney's fees with the amount to be later determined is not an appealable order." 
Raton v. Wallace, 207 So.3d 978 (Fla. 5th DCA 2017) 
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ALTHOUGH NO TRANSCRIPT OR PROPER SUBSTITUTE WAS INCLUDED IN 
RECORD, APPELLATE COURT COULD PROPERLY REVERSE WHERE TRIAL 
COURT'S ERROR WAS CLEAR ON FACE OF JUDGMENT. 
 
 The former husband appeals the trial court's final judgment dissolving his marriage to the 
former wife. The final judgment, in relevant part, ordered the former husband to pay permanent 
periodic alimony, child support, attorney's fees, and a reimbursable lump sum to former wife for 
alternate housing. It also required the former husband to maintain life insurance with the former 
wife named as the beneficiary and established a parenting plan.  
 1.  "Typically, courts review dissolution of marriage final judgments as a whole for an 
abuse of discretion." 
 2.  "This includes alimony awards… attorney's fees awards… requirements that a party 
maintain life insurance… parenting plans, and the distribution of assets." 
 3.  "Here, there is no trial transcript in the record." 
 4.  "Without a record of the trial proceedings, the appellate court [cannot] properly 
resolve the underlying factual issues so as to conclude that the trial court's judgment is not 
supported by the evidence ...." 
 5.  "Thus, for an appellate court to review the sufficiency of evidence at trial, the 
appellant must either include in the record a trial transcript or a proper substitute, such as a 
stipulated statement of facts…. That was not done here." 
 6.  "Florida courts typically will not reverse a dissolution order based on the sufficiency 
of required factual findings when there is no transcript or proper substitute in the record." 
 7.  "However, if the trial court's error is clear on the face of the order or judgment, the 
appellate court can reverse….." 
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) 
 
ALTHOUGH TRIAL COURT ERRED IN FAILING TO PLACE VALUE ON PARTIES' 
MARITAL CREDIT CARD DEBT, ERROR WAS NOT RAISED IN INITIAL BRIEF 
AND, ACCORDINGLY, WAS ABANDONED. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband following a bench trial. She asserted that the trial court erred in its distribution of the 
marital credit card debt. The Fifth District Court of Appeal affirmed, holding: 
 1.  "As to the distribution of the credit card debt, Former Wife makes the vague and 
conclusory assertion that the trial court erred in ruling that each party is to be responsible 'for 
their own credit cards,' but she fails to make any argument to support her assertion." 
 2.  "Although the various credit cards were in the parties' respective individual names, 
neither party disputes the court's classification of the credit card debt as a marital debt." 
 3.  "We note that the trial court did err in failing to place a value on this marital liability 
in its final judgment, thereby failing to demonstrate that its distribution of the marital property 
was, in fact, equitable." 
 4.  "However, because Former Wife did not raise this error in her initial brief, we find 
that she has abandoned the issue." 
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 5.  "Because the vague and conclusory assertion raised by Former Wife regarding the 
court's distribution of the credit card liability is legally insufficient, we affirm on this issue 
without further discussion." 
Stephens v. Whittaker, 220 So.3d 488 (Fla. 5th DCA 2017) 
 


IV. ATTORNEY'S FEES 


 


A.  Basis for Requiring Other Party to Pay: Need/Ability to Pay 


 
First District 


ATTORNEY'S FEES AWARD REVERSED IN LIGHT OF REVERSAL OF 
DISTRIBUTION OF MARITAL ASSETS AND CHILD SUPPORT AWARD. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "We review a trial court's award of attorneys' fees in a dissolution of marriage case 
under the abuse of discretion standard." 
 2.  "In dissolution cases, the standard for awarding attorneys' fees is 'the financial need of 
the requesting party factored with the financial ability of the other party to pay.'" 
 3.  "A critical factor for a trial court to consider in awarding fees is the financial situation 
of the parties after the dissolution proceeding has concluded." 
 4.  "Because we are reversing the distribution of marital assets and child support 
allocation made in the final judgment, we must also reverse the award of attorneys' fees." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
 
TRIAL COURT DID NOT ERR IN AWARDING WIFE PERMANENT ALIMONY, BUT 
AMOUNT MUST BE RECALCULATED IN LIGHT OF REVERSAL OF EQUITABLE 
DISTRIBUTION AWARD; ATTORNEY'S FEE AWARD ALSO REVERSED IN LIGHT 
OF REVERSAL OF EQUITABLE DISTRIBUTION AWARD. 
 
 This was an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raises four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
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award.  The former husband argued that the trial court erred in awarding the former wife $2,500 
in permanent alimony. The First District Court of Appeal found: 
 1.  "As to the trial court's decision to award permanent alimony, the parties' thirty-nine 
year marriage was of such a duration that the former wife was entitled to an initial rebuttable 
presumption favoring permanent alimony." 
 2.  "The trial court's order determined that the former wife had a need for $2,500 per 
month in alimony and carefully considered all of the factors in section 61.08(2)(a)–(i), Florida 
Statutes (2015)." 
 3.  "Factors weighing in favor of the former wife's need were the parties' high middle-
class standard of living during the marriage and the former wife's inability, due to age, health, 
and education, to support herself in a fashion consistent with her previous standard of living." 
 4.  "After the divorce, the former wife would also have to pay her living expenses and 
secure health insurance as the former husband had paid the majority of expenses during the 
marriage." 
 5.  "In determining the former husband's ability to pay, the trial court found his income 
was approximately 3.67 times greater than the former wife's earned income." 
 6.  "The trial court's finding that the former husband had the ability to pay permanent 
alimony was also supported by the record." 
 7.  "We find no error in the trial court's decision to award permanent alimony to the 
former wife." 
 8.  "However, because we are reversing and remanding the equitable distribution portion 
of the final order, the alimony award is also remanded for recalculation." 
 9.  "We also remand the trial court's award of attorney's fees … as the fee award is 
impacted by the reversal of the equitable distribution award as well." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
 
COURT SHOULD REVISIT ISSUE OF WIFE'S POTENTIAL ENTITLEMENT TO 
ATTORNEY'S FEES BASED ON EXTENT TO WHICH PARTIES' FINANCIAL 
CIRCUMSTANCES ARE ALTERED ON REMAND. 
 
 After thirty-two years of marriage, the Former Wife petitioned for dissolution of the 
parties' marriage. The primary issues before the trial court were equitable distribution of the 
marital assets and liabilities, alimony, and attorney's fees and costs.   The First District Court of 
Appeal found: 
 1.  "The issue of whether [the Wife] is entitled to attorney's fees and costs hinges upon 
the reallocation of the equitable distribution and whether she is awarded permanent periodic 
alimony on remand." 
 2.  "Thus, the trial court should revisit the issue of [the Wife's] potential entitlement to 
attorney's fees pursuant to section 61.16(1), Florida Statutes, based on the extent to which the 
parties' respective financial circumstances are altered on remand." 
Schroll v. Schroll, 227 So.3d 232 (Fla. 1st DCA 2017) 
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Second District 


TRIAL COURT ERRED IN REQUIRING HUSBAND TO PAY WIFE'S ATTORNEY'S 
FEES WHERE COURT EQUALIZED PARTIES' ASSETS AND INCOMES IN FINAL 
JUDGMENT. 
 
 The husband appealed from the trial court's amended final judgment of dissolution of his 
marriage. The husband argued that the trial court erred in requiring him to pay a portion of the 
Wife's attorney's fees. The Second District Court of Appeal held: 
 1.  "The Husband also contends that the trial court erred by ordering him to pay an 
additional $86,000 toward the Wife's attorney's fees, over and above the $47,277 he had already 
paid in temporary fees and costs." 
 2.  "Because the trial court equalized the parties' assets and incomes in the amended final 
judgment, it was improper for the court to also award the Wife her attorney's fees.  Accordingly, 
we reverse the attorney's fee award." 
 3.  "However, because we are remanding for recalculation of the alimony award, the trial 
court may reconsider the attorney's fee award after it adjusts the alimony award." 
 4.  "As a general rule, when 'marital property has been equitably distributed and the 
parties' incomes have been equalized through an alimony award, the trial court abuses its 
discretion by awarding attorney's fees.'" 
 5.  "Further, the trial court cannot turn a blind eye to the availability of non-marital assets 
as a source of funds for paying attorney's fees." 
 6.  "Indeed, since the purpose of section 61.16, Florida Statutes, is to ensure that both 
parties have comparable ability to retain competent counsel, an award of attorney's fees must be 
based on 'the parties' relative financial resources' when the final judgment is entered.  This 
includes all of their resources—not just earned income." 
 7.  "Here, the amended final judgment awards the Wife $601,192 in marital assets and 
$359,113 in non-marital assets, for a total award of assets of $960,305." 
 8.  "The Husband was awarded $601,192 in marital assets and $195,097 in non-marital 
assets, for a total award of assets of $796,289." 
 9.  "Hence, the Wife has received an award of assets that is significantly greater than that 
of the Husband." 
 10.  "Further, the trial court essentially equalized the parties' incomes through its award 
of alimony to the Wife." 
 11.  "Therefore, when the amended final judgment was entered, the parties' marital 
property had been equitably distributed and the parties' incomes had been equalized through an 
alimony award, and the trial court should not have awarded attorney's fees to the Wife." 
 12.  "The trial court's error in this regard is compounded by the fact that the Husband has 
retired from military service and so the only income available is his retirement income and the 
parties' investment income." 
 13.  "This is not a situation in which the Husband continues to have income and the 
possibility of bonuses that he can use to rebuild his retirement accounts after liquidating them to 
pay the Wife's attorney's fees." 
 14.  "Therefore, the award of attorney's fees to the Wife constituted an abuse of discretion 
and must be reversed." 
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 15.  "That said, however, it is clear that the trial court anticipated that the Wife would 
invest the assets she received - both marital and non-marital - and it imputed $1400 per month in 
investment income to her based on her receipt of those assets." 
 16.  "If the Wife is forced to deplete those assets to pay her attorney's fees, her investment 
income will be reduced." 
 17.  "And it is improper for the trial court to consider an asset both as a source of 
investment income and as a source for paying attorney's fees." 
 18.  "Therefore, because the alimony award must be reconsidered on remand, the trial 
court may again award attorney's fees to the Wife if the evidence shows the Wife's need and the 
Husband's ability to pay after these adjustments, keeping in mind the general principle that fees 
are improper when assets and income are equalized." 
Hanson v. Hanson, 217 So.3d 1165 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN ORDERING FORMER HUSBAND TO PAY 70% OF 
FORMER WIFE'S ATTORNEY'S FEES AND COSTS BASED SOLELY ON THE 
DISPARITY OF THE PARTIES' INCOMES. 
 
 The Former Husband appealed from multiple aspects of the temporary alimony award, 
the durational alimony award, the final judgment of dissolution, and the partial award of 
attorney's fees and costs to his the Former Wife. The Second District Court of Appeal held: 
 1.  "Section 61.16(1), Florida Statutes (2015), requires that the court consider 'the relative 
financial resources of the parties' in fashioning an award for attorney's fees, suit money, and 
costs in a dissolution case." 
 2.  "Our supreme court has explained that in evaluating whether an award of fees is 
appropriate, courts are to 'look to each spouse's need for suit money versus each spouse's 
respective ability to pay.'" 
 3.  "As such, this court has explained that 'the trial court cannot award fees based solely 
on disparity of income.'" 
 4.  "Here, the trial court found that '[c]onsistently throughout the parties' eight (8) year 
marriage,' Former Husband earned approximately 70% of the parties' combined gross annual 
income." 
 5.  "The trial court then ordered that Former Husband pay 70% of Former Wife's 
attorney's fees and costs as follows: 'Based upon the parties' disparate incomes the 
Respondent/Former Husband has the financial ability to contribute towards the Petitioner/Former 
Wife's attorney fees and costs.'" 
 6.  "The trial court abused its discretion by ordering Former Husband to pay 70% of 
Former Wife's attorney's fees and costs because, on the record before us, the trial court based its 
award solely on the relative incomes of the parties and did not indicate that it considered 
anything besides the parties' disparate incomes." 
 7.  "Although the trial court may have considered the parties' relative financial resources 
beyond their disparate income, such considerations are not apparent on the record before us." 
 8.  "Thus, we reverse the trial court's award of attorney's fees and costs [and] we remand 
to the trial court for reconsideration of its award of attorney's fees and costs taking into 
consideration the overall relative financial resources of the parties and to make findings of fact 
that will allow for review of its decision." 
Richards v. Weber, 221 So.3d 714 (Fla. 2d DCA 2017) 
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HUSBAND'S ABILITY TO PAY ATTORNEY'S FEES TO WIFE TO BE 
RECONSIDERED WHERE TRIAL COURT'S FINDING OF HUSBAND'S ABILITY TO 
PAY WAS APPARENTLY BASED ON AMOUNT REMAINING FROM LOAN MADE 
TO HUSBAND BY A FRIEND. 
 
 The Husband, appealed from two non-final orders entered in December 2016 in the 
underlying dissolution of marriage proceedings between him and the Wife. The first order 
denied, among other things, the Husband's petition to reinstate visitation, and the second order 
grants the Wife's requests for temporary child support, alimony, and attorney's fees.   The 
Husband contended that the trial court erred in awarding the Wife attorney's fees based on a 
finding that he had the ability to pay due to money the Husband borrowed from his friend, who is 
also his boss. The trial court awarded temporary attorney's fees in the amount of $10,000 to the 
Wife and ordered that the Husband pay $7500 from a designated account. The Husband testified 
that this $7500 was part of a $20,000 loan that the Husband received from his friend and that this 
$7500 was the amount remaining after he had paid for the child's therapy and the Husband's 
attorneys in the dissolution case and injunction case. The Husband was obligated to pay the loan 
back at $500 per month. The Second District Court of Appeal found: 
 1.  "'The financial resources that should be considered in assessing the relative financial 
ability of the parties are the resources the parties have available without their having to look 
beyond the financial resources subject to their individual control.'" 
 2.  "'[T]he general rule is that the trial court may only consider the "financial resources of 
the parties and not the financial assistance of family or friends.”'" 
 3.  "In [an earlier case],the Third District held that the trial court erred in considering 
loans that the Husband's parents had made to the Husband in part because 'the Husband 
continues to be legally indebted to his parents.'  The court reversed the attorney's fee award 
because 'the loans were a primary factor in the lower court's finding that the Husband had the 
ability to pay' and remanded for reconsideration of 'the Wife's motion for attorney's fees and 
costs based upon the parties' financial resources, not the financial resources of family or 
friends.'" 
 4.  "The trial court appeared to base its finding of the Husband's ability to pay on the 
existence of the $7500 that was remaining from the Husband's loan of $20,000." 
 5.  "Based on the above case law, we reverse the portion of the order granting the Wife 
attorney's fees and remand for the trial court to determine the Husband's ability to pay without 
consideration of the loan from the Husband's friend." 
Bond v. Bond, 224 So.3d 874 (Fla. 2d DCA 2017) 
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Third District 


TRIAL COURT ERRED IN APPLYING ITS OWN FORMULA, DESIGNED TO 
DISINCENTIVIZE FUTURE LITIGATION, RATHER THAN RELYING ON THE 
FINANCIAL CONDITION OF EACH SPOUSE AS SET OUT IN THE RELEVANT 
STATUTE, IN AWARDING ATTORNEY'S FEES AND COSTS. 
 
 The former wife appealed from a final order awarding attorneys' fees and costs in this 
post-dissolution proceeding. The former husband cross-appealed the same determination. The 
Third District Court of Appeal held: 
 1.  "Because we find that the trial court erred in applying its own formula rather than the 
requirements set out in section 61.16 of the Florida Statutes and controlling case law including 
Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), and Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 
1980), we reverse." 
 2.  "'Any determination regarding an appropriate award of attorney's fees in proceedings 
for dissolution of marriage, support, or child custody begins with section 61.16.’” 
 3.  "That section in part provides: (1) The court may from time to time, after considering 
the financial resources of both parties, order a party to pay a reasonable amount for attorney's 
fees, suit money, and the cost to the other party of maintaining or defending any proceeding 
under this chapter, including enforcement and modification proceedings and appeals. In those 
cases in which an action is brought for enforcement and the court finds that the noncompliant 
party is without justification in the refusal to follow a court order, the court may not award 
attorney's fees, suit money, and costs to the noncompliant party.” 
 4.  "'The purpose of this section is to ensure that both parties will have a similar ability to 
obtain competent legal counsel." 
 5.  "As the Rosen court went on to explain, '[i]n Canakaris, we noted that it is not 
necessary that one spouse be completely unable to pay attorney's fees for the trial court to require 
the other spouse to pay those fees. In other words, to ensure that both parties have similar access 
to competent legal counsel, the trial court must look to each spouse's need for suit money versus 
each spouse's respective ability to pay.'" 
 6.  "Here, over four years of extensive litigation followed the parties' dissolution of 
marriage during which the trial court addressed a number of issues concerning the parties' four 
children and the alimony [the Husband] had been ordered to pay." 
 7.  "Ultimately, [the Wife] sought to be compensated for the attorney's fees and costs she 
had incurred relating to this post-judgment litigation." 
 8.  "In the final fee order, the trial court specifically found that 'the Former Husband's 
improper conduct ... created otherwise unnecessary litigation and required unnecessary judicial 
intervention.' " 
 9.  "The order also observed that [the Husband] had a 'far superior financial ability to pay 
professional fees, including attorney fees and costs.' " 
 10.  "Rather than relying on the financial condition of each spouse and [the Husband's] 
litigious behavior to arrive at a fee award, the trial court decided to apply a formula of its own 
making in an effort to, by its own observation, act as a 'disincentive' to future litigation: [T]he 
court in general, as I mentioned yesterday, does not, even though the petitioner is seeking a 100 
percent of her fees, the court does not like to award a 100 percent of fees because it forms a 
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disincentive for a party to economize if somebody else is paying all of their fees. I prefer to 
allocate fees and costs as on the percentage basis of the disparity in income between the parties." 
 11.  "Apparently to this end, the trial court in its initial fee order first amalgamated the 
parties' fees by adding [the Wife's] fees and costs ($230,802.35) to [the Husband's] fees and costs 
($284,470.30) for a total of $515,272.65, and then ordered each party to be responsible for a 
portion of that amount approximately equal to the percentage each contributed to their joint 
income." 
 12.  "Specifically, [the Husband] was ordered to pay 89% and [the Wife] was ordered to 
pay 11% of the total expended by both parties ($515,272.65) for attorneys' fees and costs." 
 13.  "The [Husband] also was ordered to pay an additional $6,000 to [the Wife's] new 
counsel." 
 14.  "Thereafter, the trial court, using the same methodology used in the initial order, 
issued an amended fee order." 
 15.  "This order first determined that the correct amount of attorney's fees and costs 
incurred by [the Wife] was $238,924.91 (the initial $230,802.35, plus the $6,000 award to her 
new attorney in the original order, as well as $2,122.56 in additional fees she had incurred)." 
 16.  "The court then added this amount ($238,924.91) to the amount incurred by [the 
Husband] ($284,470.30) to arrive at a fee total for both parties of $521,272.65." 
 17.  "The court then applied a more exact formula based on the precise percentage each 
party contributed to their joint income (88.44% for Mr. Orban, 11.56% for Ms. Orban) to 
obligate [the Husband] to pay a total of $178,665.65 of [the Wife's] $238,924.91 in fees and 
costs." 
 18.  "This allocation, aimed as it was at encouraging the parties to economize in 
litigation, we find to be contrary not just to the goal enunciated long ago in Canakaris 'that 
neither spouse pass[ ] automatically from misfortune to prosperity or from prosperity to 
misfortune,' but also to the requirements of section 61.16." 
 19.  "As this court found in Gomez v. Gomez, 642 So.2d 107, 107–08 (Fla. 3d DCA 
1994), use of a ‘report [that] concluded that because appellee earned sixty eight percent (68%) of 
the parties' total income, he should be made to pay only sixty eight (68%) of the fees and costs of 
both parties,’ was improper because ‘it is well established in dissolution cases that attorneys' fees 
and costs are to be borne by the party who has the superior or greater financial ability to pay.' " 
 20.  "That is not to say, and we do not hold today, that a trial court in a chapter 61 matter 
may not award only a portion of the fees and costs incurred by a party." 
 21.  "We hold only that it was error below to apply a formula based on the parties' 
respective incomes to determine the amount to be awarded to [the Wife]." 
 22.  "The error in using a formula was further compounded here by the trial court's failure 
to account for its own finding as to [the Husband's] 'improper conduct which created otherwise 
unnecessary litigation and required unnecessary judicial intervention.'" 
 23.  "By failing to so account, it would appear that the only party being discouraged from 
further litigation was [the Wife], who after being subjected to 'improper conduct' by [the 
Husband] which ran up the amount of fees and costs incurred, was obligated to pick up part of 
the tab for it." 
 24.  "In sum, the trial court's errors were multi-fold…. It wrongfully combined the 
attorney's fees and costs of the parties and then awarded [the Wife] only a portion of that total 
based on a comparison of her income to [the Husband's] rather than on determination of need 
and ability to pay." 







  87 


 25.  "The trial court further failed to consider or account for [the Husband's] documented 
improper litigious behavior, to finally rely on the court's own self-proclaimed vision of how to 
get litigants to economize on their legal expenses." 
 26.  "What resulted was a calculation that unfairly and impermissibly penalized [the 
Wife]." 
 27.  "This resolution makes it unnecessary for us to address any of the issues raised on 
cross-appeal, except that relating to the trial court's jurisdiction to enter a fee award where many 
orders entered during this post-dissolution matter included no reservation of jurisdiction to do 
so." 
 28.  "Post-decretal proceedings commenced in this case almost as soon as the marriage 
was dissolved when [the Wife] filed a verified motion for contempt and to enforce the marital 
settlement agreement claiming that [the Husband] was engaging in a personal vendetta against 
her, harassing her and disparaging her to the parties' four minor children. She also claimed, 
among other things, that he was in arrears in child support payments.  This petition was shortly 
followed by [the Husband's] petition to modify the final judgment claiming that [the Wife] was 
living in a supportive relationship thereby entitling him to terminate alimony.  Thereafter, motion 
upon motion to enforce various portions of the marital settlement agreement, as well as motions 
to compel discovery and other matters, followed." 
 29.  "While virtually all of these motions requested a fee award, not all of the orders 
thereon made a fee award or reserved jurisdiction to do so later." 
 30.  "While both parties had diligently requested fee awards in their motions throughout 
these proceedings, each filed additional fee motions shortly before the final hearing." 
 31.  "As Rosen and its progeny confirm, the court below clearly had jurisdiction to 
consider 'the scope and history of [this] litigation; the duration of [this] litigation; the merits of 
the respective positions; whether [this] litigation [was] brought or maintained primarily to harass 
[or to frustrate or stall]' as well as 'the existence and course of prior or pending litigation' 
irrespective of whether fee awards had been addressed in orders entered during this post-decretal 
litigation." 
 32.  "In sum, we conclude that the decision in Cibula does not support a determination 
that the court below was without jurisdiction to consider any portion of these post-decretal 
proceedings or would be required to parse out individual orders because they did not include a 
fee award when entering the final fee award at the conclusion of this proceeding.  Rather, under 
section 61.16 and Rosen, the trial court was permitted to award [the Wife] a reasonable amount 
for the attorney's fees and costs she incurred for maintaining or defending the various matters 
that occurred all the way up to, and including, the time of the final hearing in this case." 
 33.  "Accordingly, we reverse the order under review and remand for entry of a new fee 
award based on the criteria set forth in section 61.16 of the Florida Statutes." 
Rorrer v. Orban, 215 So.3d 148 (Fla. 3d DCA 2017) 
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WHERE APPELLATE COURT CONDITIONALLY GRANTED FORMER WIFE'S 
MOTION FOR APPELLATE ATTORNEY'S FEES AND REMANDED FOR TRIAL 
COURT TO FIX AMOUNT, TRIAL COURT IMPROPERLY AWARDED APPELLATE 
FEES WITHOUT CONSIDERING NEED AND ABILITY TO PAY. 
 
 The Former Husband sought review of an order and judgment awarding appellate 
attorney's fees and costs to the Former Wife pursuant to the appellant court's earlier opinion 
affirming the trial court's final judgment in the parties' dissolution of marriage case and order 
conditionally granting and remanding the Former Wife's motion for appellate attorney's fees. The 
District Court held: 
 1. "[The Former Husband]'s motion is well taken; the trial court's order awarded [the 
Former Wife] $63,364.00 in appellate attorney's fees and $4,208.00 for costs without entering 
the findings required by Rosen v. Rosen, 696 So.2d 697, 700 (Fla. 1997), and section 61.16, 
Florida Statutes (2016)." 
 2.  "Our order of December 21, 2016, specified that [the Former Wife]'s motion for 
appellate attorney's fees was 'conditionally granted and remanded to the trial court to fix amount 
pursuant to Rosen v. Rosen, 696 So.2d 697 (Fla. 1997).'   Rosen requires a 'need and ability to 
pay' analysis before an award is made." 
 3.  "'Appellate attorney's fees are awarded on the basis of need and ability to pay in 
family law cases and not on the prevailing party analysis.'" 
 4.  "Section 61.16(1) makes this assessment equally applicable to an award of costs as 
well as appellate attorney's fees, 'unless an appellate party's cause is deemed to be frivolous.' " 
 5.  "Our opinion in this appeal did not deem [the Former Husband]'s arguments to be 
'frivolous.' " 
 6.  "A review of the hearing transcript shows that the trial court believed that this Court's 
December 21, 2016, order only required a determination as to reasonable fee amount." 
 7.  "At the fee and costs hearing, the Former Husband argued that the trial court was 
required under this Court's 'conditional' grant of fees to consider first need and ability to pay, but 
the trial court would not hear argument on the issue as it was under the impression that it was 
only required to fix an amount." 
 8,  "As this Court explained in Randall v. Randall, 930 So.2d 840 (Fla. 3d DCA 2006), 
this Court may either grant appellate attorney's fees and remand for the trial court to assess a 
reasonable fee, or provisionally grant appellate attorney's fees and remand to establish 
entitlement under Rosen, but in either event, the Court's 'order says so.'" 
 9.  "And as the Fourth District Court of Appeal explained in Gerhardt v. Gerhardt, 738 
So.2d 485, 486 (Fla. 4th DCA 1999), reiterating that Court's holding in White v. White, 683 
So.2d 510, 512–13 (Fla. 4th DCA 1996):  '[W]hen we grant a motion for appellate attorney's fees 
founded on section 61.16, we have no way of knowing how great is the need to equalize the 
access to legal services, nor how great is the ability to pay. ... Hence, a blanket grant of a motion 
for appellate attorney's fees under section 61.16 is, unless we expressly say otherwise in the 
order granting the motion, a determination of only whether the matter of appellate fees should be 
further addressed by the trial court. It represents our tentative conclusion that the moving party 
should be given a chance to show that he or she needs help from the adverse party as to some or 
all of the appellate fees reasonably incurred and, if the need is proven, that the paying party has 
the ability to defray some or all of the moving party's fees. We have then concluded preliminarily 
that an apparent, or prima facie, basis for a fee award exists under section 61.16, but that the final 
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award is subject to a determination of need and ability by the trial judge. It is not an 
apportionment decision by us of the moving party's needs or the paying party's ability, any more 
that it represents a decision by us as to the amount of the fees deemed reasonable.’" 
 10.  “As already noted, this Court's December 21, 2016, order states that the attorneys' 
fees are 'conditionally granted' and that the trial court is to fix an amount pursuant to Rosen - 
which itself requires that primary consideration be given to the financial resources of the 
parties." 
 11.  "There was no evidence presented at the fee and costs hearing regarding the financial 
resources of the parties, the Former Wife's need for appellate attorneys' fees, or the Former 
Husband's ability to pay." 
 12.  "The fee and costs order is therefore not supported by competent, substantial 
evidence and constitutes an abuse of the trial court's discretion." 
 13.  "We therefore reverse and remand to the trial court the order and judgment of May 
17, 2017, for consideration under Rosen, section 61.16, and this opinion." 
Viscito v. Viscito, 225 So.3d 959 (Fla. 3d DCA 2017) 
 


Fourth District 


ATTORNEY'S FEES AWARD TO BE REVISITED IN LIGHT OF APPELLATE 
COURT'S REVERSAL OF HUSBAND'S OWNERSHIP OF SHARES OF STOCK AND 
REMAND OF ALIMONY ISSUE. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage. 
Primarily, the Wife contended that the trial court erred by (1) not awarding her permanent 
alimony; (2) failing to classify certain stock as assets in determining support; (3) ordering the 
parties to pay the proceeds of the sale of rental property to a certain non-party creditor; and (4) 
denying her motion for attorney's fees. 
 When the Husband filed for divorce in 2013, the couple had been married for seventeen-
and-a-half years. Both spouses were in their early forties by the time of divorce. Husband was 
the principal source of income throughout the marriage (abetted by the generosity of his parents), 
while Wife was both homemaker and, in the last years of the marriage, a stay-at-home mother. 
There was considerable evidence introduced at trial concerning Husband's various business 
ventures throughout the marriage. At the time of divorce, Husband was a part owner of a 
restaurant. He lived in Brazil with a new girlfriend and their two minor children. The Wife, 
meanwhile, remained in Broward County, Florida, where the couple had lived, taking care of the 
couple's children who were also minors.  Throughout the marriage, the Husband and Wife 
received generous gifts from Husband's parents. In 1999, Husband's father purchased the couple 
a house in California valued at approximately $800,000. The house was later sold. Then, when 
the couple moved to Broward County, Husband's parents again purchased a marital home for the 
couple. Evidence at trial suggested the Broward County home's value was about $650,000 to 
$700,000. The couple also decided to purchase a rental home (hereinafter "rental property"), 
subject to a mortgage. The value of the rental property was about $300,000 to $350,000. When 
Husband could no longer afford to pay the mortgage sometime around 2007 or 2008, his father 
loaned him approximately $260,000 to pay it. 
 Although the couple lived a relatively comfortable life during their marriage, Husband's 
financial affidavits and tax returns demonstrated that lifestyle was due in large part to his father. 
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Husband's latest amended financial affidavit, for 2014, showed that he earned a monthly gross 
income of $6,295. He listed $1,281,300 in total assets, and over $1,035,199 in total liabilities. 
Husband reported that his father gave him a substantial amount of assets, but also testified that 
there were strings attached in the form of great debt. In fact, at trial, the court found that 
Husband's father loaned Husband approximately $1,410,000 over the course of the marriage. On 
his financial affidavit, Husband also claimed he owned contingent assets—shares in a company 
called DSC Holdings Limited—valued at $885,000. Evidence admitted at trial showed the true 
value of these shares to be in excess of one million dollars. As for Wife, she made no income, 
and argued at trial that her monthly reasonable living expenses exceeded $20,000. However, the 
trial court determined that Wife's temporary alimony award, which totaled $2,500 a month and 
included an unspecified amount of rental income from the rental property, was sufficient to cover 
her reasonable living expenses. 
 As to the Wife's request for attorney's fees, the District Court held that the issue of fees 
was to be re-addressed on remand: 
 1.  "We review a decision on a motion for attorney's fees for an abuse of discretion." 
 2.  "'An award of attorney's fees and costs is based on each spouse's respective need and 
ability to pay.'" 
 3.  "In light of our reversal with respect to Husband's ownership of the shares in DSC 
Holdings Limited and our remand of the alimony issue, it is appropriate that we also remand 
Wife's request for Husband to pay her attorney's fees and costs and direct the trial court to revisit 
this issue, making 'specific findings of fact - either at the hearing or in the written judgment -
supporting its determination of entitlement to an award of attorney's fees and the factors that 
justify the specific amount awarded.'" 
Hua v. Tsung, 222 So.3d 584 (Fla. 4th DCA 2017) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN CONSIDERING WIFE'S 
LITIGATION CONDUCT TO LIMIT AWARD OF ATTORNEY'S FEES UNDER 
SECTION 61.16, EVEN THOUGH HUSBAND, WHO BENEFITTED FROM THE 
RULING, OCCUPIED SUPERIOR FINANCIAL POSITION. 
 
 On appeal, the Former Wife contended that the fees she incurred were reasonable based 
on the circumstances of the case. She pointed to the testimony of her trial attorney and fee expert 
that a significant amount of time was spent responding to and dealing with issues created or 
raised by Former Husband. The Fourth District Court of Appeal found: 
 1.  "We review an award of attorney's fees for an abuse of discretion." 
 2.  "Because the trial judge is at ground zero of dissolution litigation, the judge's 
evaluation of the parties' conduct is entitled to deference on appeal." 
 3.  "A trial court 'may from time to time, after considering the financial resources of both 
parties, order a party to pay a reasonable amount for attorney's fees, suit money, and the cost to 
the other party of maintaining or defending any proceeding under this chapter, including 
enforcement and modification proceedings and appeals.'" 
 4.  "'The purpose of this section is to ensure that both parties will have a similar ability to 
obtain competent legal counsel.'" 
 5.  "While '[t]he central inquiry under section 61.16 is whether one spouse has a need for 
fees and the other spouse has the ability to pay them.'" 
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 6.  "Because the legislature 'has given trial judges wide leeway to work equity in chapter 
61 proceedings ... section 61.16 should be liberally- not restrictively - construed to allow 
consideration of any factor necessary to provide justice and ensure equity between the parties.'" 
 7.  "Even before Rosen, this court recognized that '[a] party's financial status should not 
insulate them from the consequences of their conduct within the judicial system.'  We explained 
that while 'the purpose of considering the parties' finances in awarding attorney's fees is to insure 
that both parties are not limited in their ability to receive adequate representation due to disparate 
financial status, this equitable principle must be flexible enough to permit the courts to consider 
cases with special circumstances.'" 
 8.  "It is thus well-established that 'a court may consider all the circumstances 
surrounding the suit in awarding fees under section 61.16.'   That is precisely what the trial court 
here did." 
 9.  "Former Wife's insistence that Former Husband is to blame for her excessive fees 
ignores her own misconduct, which set the tone for the entire litigation." 
 10.  "The purpose of section 61.16 is to ensure that both parties can obtain competent 
representation.  It does not enable a party to engage in misconduct, rack up a massive amount of 
fees, and then force the other party to pay merely because they have the means to do so." 
 11.  "The trial court did not abuse its discretion in awarding Former Wife only a portion 
of the fees she sought. There was ample evidence to support this determination of fees and 
costs." 
Rosaler v. Rosaler, 226 So3d 911 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN AWARDING ATTORNEY'S FEES TO WIFE WITHOUT 
ADDRESSING HUSBAND'S ABILITY TO PAY AND WITHOUT EVIDENCE TO 
SUPPORT PART OF THE FEES AWARDED. 
 
 In its final judgment, the court ordered the Former Husband to pay the Former Wife's 
Former counsel $7,501 in attorney's fees, in monthly payments of $300. The Former Husband 
argued on appeal that the trial court erred in awarding the Former Wife $7,501 in attorney's fees. 
The Former Husband filed a motion for rehearing, asserting the same arguments he thereafter 
made on appeal.  The trial court summarily denied the motion and this appeal followed. The 
Fourth District Court of Appeal found: 
 1.  "'The standard of review of an award of attorneys' fees is abuse of discretion.' " 
 2.  "The award must be supported by competent, substantial evidence." 
 3.  "Former Husband first argues on appeal that the trial court erred for three reasons in 
awarding $7,501 in attorney's fees to Former Wife's Former counsel.  We find merit in all of his 
arguments." 
 4.  "First, the trial court failed to address Former Husband's ability to pay the fees award." 
 5.  "Section 61.16(1), Florida Statutes (2016), requires the trial court to 'consider the 
financial resources of both parties' when ordering attorney's fees.  This means that '[w]hen 
determining entitlement to attorney's fees and costs in a dissolution of marriage proceeding, in 
order "to ensure that both parties have similar access to competent legal counsel, the trial court 
must look to each spouse's need for suit money versus each spouse's respective ability to pay.”'" 
 6.  "Here, the trial court noted in its final judgment that Former Husband's net monthly 
income was $7,419.09, and that his gross monthly expenses were $6,168.56.  Elsewhere, the trial 
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court also ordered Former Husband to pay a monthly $2,000 equalizing payment to Former 
Wife." 
 7.  "It is unclear how Former Husband, who only has $1,250.53 remaining each month as 
surplus after subtracting his gross monthly expenses from his net monthly income, could pay the 
attorney's fees award on top of the equalizing payment." 
 8.  "Like in [an earlier case], 'the trial court found the Former Wife was in need of 
attorney's fees, but did not make a finding as to the Former Husband's ability to pay. We 
therefore reverse the judgment on this issue and remand the case to the trial court to make the 
requisite written findings.'" 
 9.  "Second, there was also no evidence to support part of the fees award.  We begin by 
noting that Former Husband never argued below that there was insufficient evidence to support 
the award.  However, he did so on appeal, and could raise this issue at this stage of the case 
pursuant to Florida Rule of Civil Procedure 1.530(e)." 
 10.  "At trial, there was competent, substantial evidence supporting $595 of the $7,501 in 
attorney's fees Former Wife sought: the billing statement detailing 1.70 fee hours at a $350/hour 
rate.  However, the statement did not provide any information regarding why Former Wife's 
counsel charged an additional $6,749.71 in fees.  Without any evidence for this portion of the 
fees, we remand for an additional hearing to allow Former Wife the opportunity to present 
evidence for it." 
 11.  "Third, although we find the trial court erred in awarding the fees because it failed to 
calculate them by using the lodestar method, Former Husband did not preserve the issue on 
appeal.  However, because we are remanding for a new hearing on fees, we take the opportunity 
to advise the trial court to include a lodestar calculation in its new order should it again decide to 
award fees." 
 12.  "As we have explained, '[i]t is well-settled that an award of attorney's fees must ... 
contain express findings regarding the number of hours reasonably expended and a reasonable 
hourly rate for the type of litigation involved.'" 
 13.  "[W]e reverse the award of attorney's fees because the trial court failed to find that 
Former Husband had an actual ability to pay the fees, and because there was no competent, 
substantial evidence for part of their amount." 
Smith v. Smith, 226 So.3d 948 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT ABUSED ITS DISCRETION IN ORDERING WIFE TO PAY $5000 IN 
ATTORNEY'S FEES TO FORMER HUSBAND WITHOUT MAKING FINDINGS AS TO 
REASONABLE HOURLY RATE AND REASONABLE NUMBER OF HOURS 
EXPENDED. 
 
 The Former Wife contended on appeal that the trial court abused its discretion in ordering 
her to pay $5000 in attorney's fees to Former Husband. The appellate court found: 
 1.  "The standard for the trial court's award of attorney's fees in a dissolution action first 
depends upon the financial need of the requesting party and the financial ability to pay of the 
other party." 
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 2.  "Moreover, if the trial court finds that an entitlement to an award of attorney's fees has 
been established based upon the need and the ability to pay, the court must then make factual 
findings that justify the specific amount of fees awarded." 
 3.  "The trial court made no findings as to a reasonable hourly rate for Former Husband's 
attorney's services nor a reasonable number of hours for the attorney to have expended in 
representing Former Husband." 
 4.  “The only basis provided by the court in its final judgment for this award is that 
Former Husband testified that he owes his attorney $5000 for taking this case to trial and asked 
that Former Wife be required to pay these fees." 
 5.  "However, simply awarding the amount charged by an attorney without additional 
findings of fact is improper and an abuse of discretion." 
 6.  "On remand, after first addressing alimony, if the trial court thereafter finds that 
Former Husband is entitled to an award of attorney's fees, then it must also make the required 
factual findings to support the amount of the attorney fee award." 
Brady v. Brady, 229 So. 3d 892 (Fla. 5th DCA 2017) 
 


B.  Basis for Requiring Other Party to Pay: Sanctions 


 
First District 


 
TRIAL COURT'S AWARD OF ATTORNEY'S FEES TO FORMER WIFE FOR FIRST 
APPEAL AND ALL POST-REMAND PROCEEDINGS IS REVERSED WHERE 
AWARD WAS BASED ON IMPUTED INCOME DECISION WHICH APPELLATE 
COURT REVERSED; TRIAL COURT ERRED IN FAILING TO DIFFERENTIATE 
FEES INCURRED FROM VEXATIOUS CONDUCT AND APPROPRIATE FEES 
INCURRED. 
 
 The Former Husband appealed from the order entered by the trial court on remand from 
an earlier appeal, arguing the trial court erred in ordering him to pay all of the Former Wife's 
attorney's fees for the first appeal and all post-remand proceedings. The First District Court of 
Appeal found: 
 1.  "Because the trial court's attorney-fee award was based on imputed income that we 
have reversed, the award cannot stand." 
 2.  "We note also that the Former Husband obtained relief on the merits in the first appeal 
and again in this appeal, which must be taken into account." 
 3.  "In addition, the trial court failed to make findings of fact distinguishing between costs 
of litigation attributable to improper vexatious litigation, and costs that would have been incurred 
absent any such inappropriate litigiousness." 
 4.  "An award of fees for inequitable conduct should be rare, and must be supported by 
highly specific findings of fact." 
 5.  "Any such award also must be apportioned between attorney's fees and costs 
attributable to inappropriate conduct and those that would have been incurred in normal 
litigation." 
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 6.  "Finally, the trial court also improperly failed to determine whether the Former 
Husband had the ability to pay the fee award." 
 7.  "On remand, the trial court must make appropriate findings, supported by competent, 
substantial evidence, resolving these issues." 
Broga v. Broga, 227 So.3d 239 (Fla. 1st DCA 2017) 


 
Second District 


 
TRIAL COURT ABUSED DISCRETION IN REQUIRING FORMER WIFE TO PAY 
FORMER HUSBAND'S ATTORNEY'S FEES AND COSTS INCURRED IN POST-
DISSOLUTION PROCEEDING FOR MODIFICATION OF TIMESHARING ON BASIS 
OF INEQUITABLE CONDUCT DOCTRINE WHERE THERE WAS NO FINDING 
THAT FORMER WIFE ACTED IN BAD FAITH, AND FORMER WIFE'S CONDUCT 
DID NOT RISE TO LEVEL OF CONDUCT THAT INEQUITABLE CONDUCT 
DOCTRINE WAS INTENDED TO PUNISH. 
 
 The former wife argued on appeal that a fee award made against her must be reversed 
because the trial court failed to make sufficient findings to justify the award under the 
inequitable conduct doctrine. Regardless of the lack of findings, she contends that her behavior 
in this litigation did not rise to the level warranting application of the inequitable conduct 
doctrine. The District Court of Appeal agreed: 
 1.  "We review an award of attorney's fees ... for abuse of discretion." 
 2.  "'Any determination regarding an appropriate award of attorney's fees in proceedings 
for dissolution of marriage, support, or child custody begins with section 61.16, Florida Statutes.  
'Under this scheme, the financial resources of the parties are the primary factor to be considered. 
However, other relevant circumstances to be considered include factors such as the scope and 
history of the litigation; the duration of the litigation; the merits of the respective positions; 
whether the litigation is brought or maintained primarily to harass (or whether a defense is raised 
mainly to frustrate or stall); and the existence and course of prior or pending litigation.'" 
 3.  "Distinct from this scheme, the trial court also has the inherent authority under the 
inequitable conduct doctrine to award attorney fees as a sanction where one party has exhibited 
egregious conduct or acted in bad faith." 
 4.  "'Such awards are rarely applicable and should be reserved for extreme cases in which 
a party litigates vexatiously and in bad faith.'" 
 5.  "'When a court uses its inherent authority to assess attorney's fees, the court must 
make an express finding of bad faith and include facts justifying the imposition of the award.'" 
 6.  "The trial court must also explicitly apportion the amount of the award that is directly 
related to the attorney fees and costs that the opposing party incurred as a result of the additional 
work caused by the specific bad faith conduct of the other party." 
 7.  "Unlike the scheme under section 61.16, when proceeding under the inequitable 
conduct doctrine the trial court does not need to make an express finding of need and ability to 
pay." 
 8.  "Although the trial court did not explicitly state the basis for its award, it is evident 
that the court awarded the fees under the inequitable conduct doctrine." 
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 9.  "For instance, the trial court made no mention of section 61.16 in the portion of the 
order awarding the former husband his fees and costs, nor did it make any findings regarding 
need and ability to pay." 
 10.  "The trial court also found several cases discussing the inequitable conduct doctrine 
'instructive' [and] many of the trial court's findings suggest that it was proceeding under the 
inequitable conduct doctrine:  'The Court specifically finds that this entire case, since it began at 
the Former Husband's relocation on January 9, 2013, was made necessary by the Former Wife's 
conduct, her actions, and her life choices.... [T]he Court specifically finds a pattern of excessive, 
expensive, and needless litigation.... [T]he Court finds that the Former Wife's actions have been 
abusive of the judicial system, not of taking up this Court's time, but to the two years of the 
parties' respective lives and that of their young son.’" 
 11.  "Having identified the trial court's basis for the award, we conclude that the trial 
court failed to make the specific findings to justify the award under the inequitable conduct 
doctrine." 
 12.  "Nowhere in the order did the trial court make a finding that the former wife acted in 
bad faith…..  On the contrary, the trial court found that it did not know why the former wife 
litigated the case: 'The Court does not know why [the former wife] has kept up the litigation and 
can only suppose that it may be in some manner related to the mental problems or perhaps it is 
just an obstinate refusal to appreciate that she is not a good person to parent the parties' child.'" 
 13.  "And with the exception of a finding relating to additional work caused by the former 
wife's 'apparent decision to remain un- or under-employed,' the court failed to adequately 
describe how any specific misconduct caused additional work." 
 14.  "In essence, the trial court determined that all of the former husband's second 
attorney's work in this case constituted additional work caused by the former wife's 'conduct, her 
actions, and her life choices.' " 
 15.  "The trial court's blanket finding simply lacks the 'high degree of specificity' required 
by Moakley." 
 16.  "Apart from the lack of findings, the fee award constitutes an abuse of discretion 
because the former wife's conduct in this case does not rise to the level of conduct that the 
inequitable conduct doctrine was intended to punish." 
 17.  "The trial court found that '[i]f the Former Wife, when the Former Husband came 
back into town, had agreed to a 50/50 time-sharing arrangement, an agreement would have been 
prepared for about a thousand dollars and the matter would be over.'" 
 18.  "But the former wife's refusal to accede to the former husband's request for increased 
timesharing out of court does not constitute bad faith or vexatious litigation and the former wife 
cannot be ordered to pay the former husband's fees and costs simply because she refused to settle 
the case." 
 19.  "Accordingly, we affirm the denial of attorney fees and costs to the former wife and 
reverse the award of attorney fees and costs to the former husband." 
Myrick v. Myrick, 214 So.3d 769 (Fla. 2d DCA 2017) 
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ALTHOUGH TRIAL COURT'S JUDGMENT AWARDING ATTORNEY'S FEES AND 
COSTS TO FORMER HUSBAND WAS SUPPORTED BY OBSERVATION THAT 
FORMER WIFE'S PURSUIT OF HER CLAIMS WAS COMPLETELY WITHOUT 
MERIT AND UNJUSTIFIED, JUDGMENT WAS DEFICIENT FOR FAILURE TO 
DESCRIBE WHAT LEGAL BASIS SUPPORTED THE AWARD 
 
 Previously in this case – in 2004 - the Second District Court of Appeal reversed part of 
the circuit court's equitable distribution and retroactive alimony award in a final judgment of 
dissolution of marriage and remanded the case for further proceedings so that the circuit court 
could fashion an appropriate adjustment. For whatever reason, the parties chose not to pursue the 
matter further in the circuit court for more than a decade. In 2014 and 2015, however, the 
litigants brought the dispute back before the court, seeking an accounting of all the payments and 
transactions that had transpired which they contended should be considered in the wake of the 
appellate court's 2004 opinion and remand. On August 30, 2016, after the conclusion of 
evidentiary hearings in which the parties presented numerous financial documents and the 
testimony of accountants, the circuit court entered a final judgment. The final judgment 
incorporated findings from a prior omnibus order and money judgment that had been entered on 
October 5, 2015. Among its findings, the circuit court's final judgment awarded $94,482.25 of 
attorney's fees and costs to the Former Husband. The Former Wife appealed and the Second 
District Court found: 
 1.  "From our review of the record, we find no error in the court's factual determinations, 
including its conclusion that the attorney's fees and costs the Former Wife incurred after a 
December 1, 2014, meeting between the parties' respective accountants were not reasonable." 
 2.  "We also agree with the circuit court's observation in the final judgment that the 
Former Wife's 'pursuit of her claims [was] completely without merit, unjustified[,] and caused 
attorney's fees and costs for [the] Former Husband that should not have been incurred.' " 
 3.  "What we find problematic is that the final judgment never described what legal basis 
supported an attorney's fee award in favor of the Former Husband, whether it might be section 
61.16, Florida Statutes (2016), Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), or the court's 'inherent 
authority' to sanction egregious conduct or bad faith litigation." 
 4.  "Although otherwise thorough and detailed, the final judgment is silent on this point." 
 5.  "In his briefing and at oral argument, the Former Husband disclaimed inherent 
authority as a basis for the circuit court's ruling, instead arguing that we should simply construe 
the circuit court's findings within the framework of section 61.16(1) and Rosen." 
 6.  "We are prevented from doing so, however, because the final judgment included 
findings that the Former Wife was entitled to have her attorney's fees paid for by the Former 
Husband (up to December 1, 2014), and that the Former Husband had an ability to pay those fees 
for her.  Those findings preclude premising a fee award to the Former Husband under section 
61.16 and Rosen." 
 7.  "Were we to categorize the final judgment's fee award as an exercise of inherent 
authority  - which, again, the Former Husband does not believe we should do - we would still be 
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constrained to reverse that part of the judgment, as the disputed accounting issues concerning 
credits and payments between these litigants do not present the kind of 'extreme case' that would 
give rise to this 'rarely applicable' common law sanction." 
 8.  "Accordingly, we must reverse the portion of the final judgment that awards the 
Former Husband his attorney's fees from the Former Wife." 
 Cleary v. Cleary, 42 FLW D2361 (Fla. 2d DCA 2017) 
 


Third District 
 


Fourth District 
 


Fifth District 
 
 


C.  Standard for Award/Amount 


 
First District 


Second District 


Third District 
 


Fourth District 


Fifth District 
 
 


D.  Enforcement and Liens 


 
First District 


Second District 


Third District 


Fourth District 


WHERE THERE WAS A WRITTEN LEGAL REPRESENTATION AGREEMENT 
PROVIDING FOR A CHARGING LIEN BETWEEN HUSBAND AND HIS ATTORNEY, 
AND HUSBAND WAS AWARDED A SHARE OF THE MARITAL ASSETS, TRIAL 
COURT ERRED IN DENYING LAW FIRM'S CHARGING LIEN. 
  
 After a final judgment was entered, the law firm for the husband moved for a charging 
lien, pursuant to a representation agreement between the law firm and the husband. The trial 
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court denied the motion. The Fourth District Court of Appeal found this was error and reversed, 
holding: 
 1.  "'We review trial court orders on attorney's fees for an abuse of discretion. We have 
de novo review however of the trial court's interpretation of law.'" 
 2.  "'The charging lien is an equitable right to have costs and fees due an attorney for 
services in the suit secured to him in the judgment or recovery in that particular suit. It serves to 
protect the rights of the attorney.’" 
 3.  "There are four requirements for a charging lien: '(1) an express or implied contract 
between attorney and client; (2) an express or implied understanding for payment f attorney's 
fees out of the recovery; (3) either an avoidance of payment or a dispute as to the amount of fees; 
and (4) timely notice.'" 
 4.  "Further, '[i]t is not enough to support the imposition of a charging lien that an 
attorney has provided his services; the services, must, in addition, produce a positive judgment or 
settlement for the client, since the lien will attach only to the tangible fruits of the services.'" 
 5.  "Where all of the requirements of a charging lien have been alleged and proved, a 
charging lien may be pursued in a dissolution action." 
 6.  "Here, there was a written legal representation agreement providing for a charging 
lien and the husband was awarded a share of marital assets." 
 7.  "The trial court's justification for denying the law firm's charging lien has no basis 
in well-established case law." 
 8  "In fact, our courts recognize that a charging lien may attach to assets awarded in 
equitable distribution." 
 9.  "Accordingly, we reverse and remand for further proceedings." 
Menz & Battista, PL v. Ramos, 214 So.3d 698 (Fla. 4th DCA 2017) 
 


Fifth District 
 


E.  Judgment 


 
First District 


Second District 


APPARENT CONFLICT IN ATTORNEY'S FEES PROVISIONS IN FINAL 
JUDGMENT MUST BE CORRECTED OR CLARIFIED ON REMAND. 
 
 The former wife challenged the final judgment of dissolution of marriage contending that 
the trial court erred in awarding the former husband $2,100 in attorney's fees without considering 
the parties' financial positions, the former husband's need for fees, and the former wife's ability 
to pay. The former wife also argued that the trial court's findings as to the amount of attorney's 
fees were insufficient. The Second District Court of Appeal affirmed because there are no 
transcripts of the proceedings below and the former wife failed to submit a statement of the 
evidence. However, the Second District Court of Appeal remanded for clarification, holding: 
 1.  "'The appellant has the burden of providing a proper record to the reviewing court, and 
the failure to do so is 'usually fatal' to the appellant's claims.'" 
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 2.  "In the absence of a record of the lower court proceedings, this court is precluded from 
reviewing the factual or legal basis for the trial court's decisions regarding the tax refund, water 
bills, boat loan, past medical and child care expenses, and parental responsibility and decision 
making." 
 3.  "'[W]e will only reverse where the error appears on the face of the judgment.'" 
 4.  "Having determined that there are no so such errors, we affirm these issues. " 
 5.  "Regarding the award of attorney's fees, paragraph 13 of the final judgment includes a 
finding that the former husband was entitled to recover his attorney's fees from the former wife 
for causing unnecessary litigation:  ‘[The former husband] is claiming attorney fees due to 
unnecessary litigation caused by [the former wife]. This case initially went to trial on October 
15, 2015[,] during which the parties announced they had reached complete agreement. [The 
former husband's] attorney drafted a proposed judgment which [the former wife] refused to agree 
to. As a result, the trial had to be reset. [The former husband] is entitled to recover his attorney 
fees incurred as a result of [the former wife's] actions. The amount of seven hours of attorney 
time at $300.00 per hour is reasonable.’" 
 6.  "The former wife contends that the trial court erred in awarding the former husband 
$2100 in attorney's fees without considering the parties' financial positions, the former husband's 
need for fees, and the former wife's ability to pay fees." 
 7.  "While an award of attorney's fees in a dissolution proceeding pursuant to section 
61.16 and Rosen requires specific findings of fact to support the trial court's entitlement 
determination, such findings may be made in the written final judgment or at the hearing." 
 8.  "In the absence of a hearing transcript, we cannot say that the trial court erred in this 
regard." 
 9.  "The former wife also asserts that the trial court's findings as to the amount of the 
attorney's fees awarded are insufficient under Florida Patient's Compensation Fund v. Rowe, 472 
So.2d 1145, 1150 (Fla. 1985)." 
 10.  "She claims that the final judgment 'simply indicates that the amounts are 
reasonable.'" 
 11.  "'[A]n award of attorney's fees without adequate findings justifying the amount of the 
award is reversible even where the appellant has provided an inadequate record of the trial court 
proceedings.'" 
 12.  "Contrary to the former wife's assertion, the trial court did comply with Rowe as it 
made specific findings as to the reasonable number of hours of 'attorney time' expended and the 
reasonable hourly rate for the 'attorney time.'” 
 13.  "While the former wife's contentions regarding paragraph 13 of the final judgment 
are unavailing, we do recognize an apparent conflict between paragraph 13 and a second 
attorney's fees provision found in the final judgment." 
 14.  "Paragraph E of the final judgment provides that '[e]ach party shall pay their own 
attorney's fees.' " 
 15.  "In response to the former wife's assertions of error as to paragraph 13 of the final 
judgment, the former husband cites paragraph E and argues that the trial court ordered the parties 
to pay their own attorney's fees." 
 16.  "Based on the limited record before us it is not clear whether one of the attorney's 
fees provisions in the final judgment controls such that the other was included in error or whether 
the trial court meant for them to be read together such that the former wife would be responsible 
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for the fees incurred by the former husband following her refusal to agree to the former 
husband's proposed judgment." 
 17.  "Therefore, the attorney's fees provisions need to be clarified or corrected on 
remand.” 
Frezza v. Frezza, 216 So.3d 758 (Fla. 2d DCA 2017) 
 


Third District 


ATTORNEY'S FEE AWARD REVERSED BASED UPON ABSENCE OF FACTUAL 
FINDINGS AS TO NEED AND ABILITY TO PAY AND OTHER REQUIRED 
FACTORS. 
 
 Although the appellate court affirmed the award of attorney's fees to the Former Wife 
despite the Former Husband's waiver argument, the Court further held: 
 1.  "The next question is whether the Former Wife is entitled to such fees and, if so, the 
amount." 
 2.  .  "The standard for the trial court's award of attorney's fees in a dissolution action first 
depends upon the financial need of the requesting party and the financial ability to pay of the 
other party." 
 3.  "After making that determination, the trial court then must determine whether the fees 
requested are reasonable." 
 4.  "In determining the reasonableness of attorney's fee, courts should consider the 
following factors: (1) the time and labor required, the novelty and difficulty of the issues, and the 
legal skill required; (2) the likelihood that the representation will preclude other employment by 
the lawyer; (3) the customary fee; (4) the result obtained; (5) the time limitations imposed by the 
client or circumstances; (6) the nature and length of the professional relationship with the client; 
(7) the experience, reputation and ability of the lawyers; and (8) whether the fee is fixed or 
contingent." 
 5.  "'Where there is nothing in the trial court's order that allows the appellate court to 
discern whether any of the above factors were considered in determining a reasonable attorney's 
fee, a fee award simply taking the amount charged by the attorney and determining it to be 
reasonable is improper and an abuse of discretion.'" 
 6.  "'[T]he trial court must make specific factual findings - either at the hearing or in the 
written judgment - supporting its determination of entitlement to an award of attorney's fees.'" 
 7.  "And 'if the trial court determines that there is an entitlement to fees, the court must 
"set forth findings regarding the factors that justify the specific amount awarded.'" 
 8.  "The absence of factual findings in this record as to the parties' need and ability to 
pay, and reasonableness of fees makes it impossible for us to review the propriety of the trial 
court's award of fees." 
 9.  "Therefore, we remand solely for the trial court to apply the necessary analysis and 
make the required written findings of the parties' needs, ability to pay, reasonableness of fees, 
and factors justifying the attorney's fees requested." 
Ortiz v. Ortiz, 227 So.3d 730 (Fla. 3d DCA 2017) 
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Fourth District 
 


TRIAL COURT ERRED IN FAILING TO ADDRESS PARTIES' RESPECTIVE 
REQUESTS FOR ATTORNEY'S FEES AND COSTS BY MAKING SPECIFIC 
FINDINGS 
 
 The former wife appealed from a final judgment of dissolution awarding her exclusive 
use and possession of the marital home, but leaving title in the name of both parties. She argues 
that the court erred in failing to award her attorney's fees and costs. 
 1.  "The final judgment is … silent on the issue of attorney's fees." 
 2.  "'The standard for awarding attorney's fees in dissolution cases is the financial need of 
the requesting party and the financial ability of the other party to pay.'" 
 3.  "Section 61.16(1), Florida Statutes, provides that a trial court 'may from time to time, 
after considering the financial resources of both parties, order a party to pay a reasonable 
amount for attorney's fees.'" 
 4.  "Here, the trial court tacitly denied the requests for attorney's fees and costs."   
 5.  "Both parties requested fees, but the judgment does not address the issue." 
 6.  "The court should have addressed the issue by making 'specific findings of fact--either 
at the hearing or in the written judgment--supporting its determination of entitlement [or lack of 
entitlement] to an award of attorney's fees.'" 
Morgan v. Morgan, 213 So.3d 378 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN AWARDING ATTORNEY'S FEES TO WIFE WITHOUT 
ADDRESSING HUSBAND'S ABILITY TO PAY AND WITHOUT EVIDENCE TO 
SUPPORT PART OF THE FEES AWARDED. 
 
 In its final judgment, the court ordered the Former Husband to pay the Former Wife's 
Former counsel $7,501 in attorney's fees, in monthly payments of $300. The Former Husband 
argued on appeal that the trial court erred in awarding the Former Wife $7,501 in attorney's fees. 
The Former Husband filed a motion for rehearing, asserting the same arguments he thereafter 
made on appeal.  The trial court summarily denied the motion and this appeal followed. The 
Fourth District Court of Appeal found: 
 1.  "'The standard of review of an award of attorneys' fees is abuse of discretion.' " 
 2.  "The award must be supported by competent, substantial evidence." 
 3.  "Former Husband first argues on appeal that the trial court erred for three reasons in 
awarding $7,501 in attorney's fees to Former Wife's Former counsel.  We find merit in all of his 
arguments." 
 4.  "First, the trial court failed to address Former Husband's ability to pay the fees award." 
 5.  "Section 61.16(1), Florida Statutes (2016), requires the trial court to 'consider the 
financial resources of both parties' when ordering attorney's fees.  This means that '[w]hen 
determining entitlement to attorney's fees and costs in a dissolution of marriage proceeding, in 
order "to ensure that both parties have similar access to competent legal counsel, the trial court 
must look to each spouse's need for suit money versus each spouse's respective ability to pay.'" 
 6.  "Here, the trial court noted in its final judgment that Former Husband's net monthly 
income was $7,419.09, and that his gross monthly expenses were $6,168.56.  Elsewhere, the trial 
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court also ordered Former Husband to pay a monthly $2,000 equalizing payment to Former 
Wife." 
 7.  "It is unclear how Former Husband, who only has $1,250.53 remaining each month as 
surplus after subtracting his gross monthly expenses from his net monthly income, could pay the 
attorney's fees award on top of the equalizing payment." 
 8.  "Like in [an earlier case], 'the trial court found the Former Wife was in need of 
attorney's fees, but did not make a finding as to the Former Husband's ability to pay. We 
therefore reverse the judgment on this issue and remand the case to the trial court to make the 
requisite written findings.'" 
 9.  "Second, there was also no evidence to support part of the fees award.  We begin by 
noting that Former Husband never argued below that there was insufficient evidence to support 
the award.  However, he did so on appeal, and could raise this issue at this stage of the case 
pursuant to Florida Rule of Civil Procedure 1.530(e)." 
 10.  "At trial, there was competent, substantial evidence supporting $595 of the $7,501 in 
attorney's fees Former Wife sought: the billing statement detailing 1.70 fee hours at a $350/hour 
rate.  However, the statement did not provide any information regarding why Former Wife's 
counsel charged an additional $6,749.71 in fees.  Without any evidence for this portion of the 
fees, we remand for an additional hearing to allow Former Wife the opportunity to present 
evidence for it." 
 11.  "Third, although we find the trial court erred in awarding the fees because it failed to 
calculate them by using the lodestar method, Former Husband did not preserve the issue on 
appeal.  However, because we are remanding for a new hearing on fees, we take the opportunity 
to advise the trial court to include a lodestar calculation in its new order should it again decide to 
award fees." 
 12.  "As we have explained, '[i]t is well-settled that an award of attorney's fees must ... 
contain express findings regarding the number of hours reasonably expended and a reasonable 
hourly rate for the type of litigation involved.'" 
 13.  "[W]e reverse the award of attorney's fees because the trial court failed to find that 
Former Husband had an actual ability to pay the fees, and because there was no competent, 
substantial evidence for part of their amount." 
Smith v. Smith, 226 So.3d 948 (Fla. 4th DCA 2017) 
 
CLAIM THAT TRIAL COURT ERRED BY AWARDING ATTORNEY'S FEES TO 
PLAINTIFF WITHOUT ELICITING TESTIMONY OF INDEPENDENT EXPERT WAS 
NOT PRESERVED FOR APPEAL BY TIMELY CONTEMPORANEOUS OBJECTION 
AT FEE HEARING. 
 
 Appellant was the attorney for the Appellee's former wife in their dissolution of marriage 
proceeding. Because of unpaid attorney's fees owed under a contract with Appellee's Former 
Wife, the Appellant filed a notice of charging lien asserting an interest in the Former Wife's two 
homes. However, as part of the marital settlement agreement, Appellee received one of the listed 
properties.  When Appellee sought to sell that property, he learned of the lien and sent a letter to 
Appellant demanding a release, to no avail. The Appellee subsequently filed a motion to release 
the lien and award sanctions. The trial court held a hearing at which Appellee's counsel testified 
regarding the amount of attorney's fees he incurred in the effort to have the lien removed. 
Counsel submitted an affidavit detailing his hourly rate, the number of hours worked, and the 
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type of work he had done. The trial court granted Appellee's motion, and ordered Appellant to 
release the charging lien and to pay Appellee $5,146.50 in attorney's fees. Afterwards, Appellant 
submitted a motion for rehearing that was denied. This appeal followed and the Fourth District 
Court of Appeal found: 
 1.  "The standard of review of an award of attorneys' fees is abuse of discretion….The 
award must be supported by competent, substantial evidence." 
 2.  "Appellant first argues that the trial court's award of attorney's fees was erroneous 
given that Appellee 'failed to present any independent expert testimony regarding the 
reasonableness of the attorney's fees being sought despite the well-established legal requirement 
to do so.  We need not consider the merits of Appellant's argument, as it was unpreserved." 
 3.  "Appellant failed to make a timely, contemporaneous objection at the fee hearing 
regarding Appellee's failure to provide independent expert testimony." 
 4.  "Even if the issue had been preserved, Section 61.16(1), Florida Statutes (2016), 
appears to control, given the nature of the underlying case from which this award of attorney's 
fees stems.  Under that statute, '[a]n application for attorney's fees, suit money, or costs, whether 
temporary or otherwise, shall not require corroborating expert testimony in order to support an 
award under this chapter.'" 
 5.  "Although we affirm the first issue, we reverse the second.  As both parties correctly 
recognize, the trial court erred by failing to expressly apply the lodestar method when calculating 
the amount of attorney's fees in its order." 
 6.  "'It is well-settled that an award of attorney's fees must ... contain express findings 
regarding the number of hours reasonably expended and a reasonable hourly rate for the type of 
litigation involved.'" 
Klein v. Roman, 226 So.3d 955 (Fla. 4th DCA 2017)  
 


Fifth District 
 


F.  Jurisdiction 


 
First District 


Second District 


Third District 


HUSBAND'S CONTENTION IN MOTION FOR RECONSIDERATION THAT 
PURSUANT TO MEDIATED SETTLEMENT AGREEMENT, WIFE HAD WAIVED 
ANY CLAIM TO ATTORNEY'S FEES FOR THE ENTIRE LITIGATION, TRIAL 
COURT PROPERLY FOUND WIFE DID NOT WAIVE HER CLAIM FOR 
STATUTORY PRE-DISSOLUTION ATTORNEY'S FEES. 
 
 The Former Husband contended that the Final Judgment of Dissolution of Marriage 
erroneously awarded the Former Wife prejudgment attorney's fees. Prior to the final dissolution 
hearing, the parties entered into a Mediated Settlement Agreement ("Partial Agreement") solely 
settling issues concerning the minor child. The Agreement specified, "Parties hereby agree to 
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reserve on any issues not specifically addressed herein." It further indicated "Each party shall be 
responsible for his/her own attorney's fees and/or costs associated with the present litigation." 
The Former Husband argued for the first time during his motion for reconsideration below that 
pursuant to that language the Former Wife had waived any claim to any attorney fees for the 
entire litigation. The Former Husband appeals from an order denying his motion for 
reconsideration of the trial court's award of the Former Wife's statutory pre-judgment attorney's 
fees. The Third District Court of Appeal found: 
 1.  "The trial court correctly rejected this argument.  Parties to a marriage cannot contract 
away or waive temporary support and attorney's fees before a final judgment is entered." 
 2.  "We therefore affirm the trial court's order that the Former Wife did not waive her 
claim for statutory pre-dissolution attorney's fees." 
Ortiz v. Ortiz, 227 So.3d 730 (Fla. 3d DCA 2017) 


 
Fourth District 


TRIAL COURT ERRED IN FAILING TO RESERVE JURISDICTION IN FINAL 
ORDER TO CONSIDER FORMER WIFE'S ENTITLEMENT TO ATTORNEY'S FEES 
WHERE ATTORNEY'S FEES WAS ONE OF THE FORMS OF RELIEF SOUGHT BY 
WIFE IN HER VERIFIED MOTION FOR CONTEMPT, TRIAL COURT HAD 
ORALLY EXPRESSED INTENTION TO RESERVE RULING ON THIS ISSUE, AND 
PARTIES DID NOT OBJECT TO THE RESERVATION -- ORDER DETERMINING 
FORMER HUSBAND'S ENTITLEMENT TO FEES BUT NOT DETERMINING 
AMOUNT NOT ADDRESSED ON APPEAL. 
 
 The former wife challenges two orders entered in post-dissolution proceedings in favor of 
the former husband. The District Court held: 
 1.  "First, the trial court erred in failing to reserve jurisdiction in the final order to 
consider the former wife's entitlement to attorney's fees." 
 2.  "The former wife filed a verified motion seeking to have the former husband held in 
contempt, among numerous other requested forms of relief, including attorney's fees." 
 3.  "At the hearing on the motion, the trial court clearly indicated that it was reserving 
ruling on attorney's fees until a later date and after another hearing." 
 4.  "However, the trial court entered an order denying the former wife's motion without 
reserving jurisdiction to consider attorney's fees." 
 5.  "Such an omission was erroneous where the trial court expressed an intention to 
reserve ruling and the parties did not object to the reservation." 
 6.  "Consequently, we remand for a hearing on whether the former wife is entitled to an 
award of attorney's fees.” 
 7.  "Next, we decline to address the portion of the other order on appeal determining the 
former husband's entitlement to attorney's fees because the order does not determine an amount 
of fees." 
Singer v. Singer, 211 So.3d 154 (Fla. 4th DCA 2017) 
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SECTION 742.045, WHICH PERMITS AWARD OF ATTORNEY'S FEES INCURRED 
IN MAINTAINING OR DEFENDING "ANY PROCEEDING UNDER THIS CHAPTER," 
INCLUDES APPELLATE PROCEEDING NECESSARY TO MAINTAIN OR DEFEND 
AN ACTION UNDER THE CHAPTER. 
 
 The appellee moved for attorney's fees in this paternity action. The Fourth District Court 
of Appeal found: 
 1.  "We grant the appellee's motion, and as fashioned below, we recede from Gilbertson 
v. Boggs, 743 So. 2d 123 (Fla. 4th DCA 1999)." 
 2.  "We now apply the plain meaning of the first sentence of section 742.045, Florida 
Statutes (2016), which has remained identically worded for more than 25 years." 
 3.  "The statute was and remains unambiguous and, in fact, is crystal clear." 
 4.  "This court has neither the function nor prerogative to speculate on--or engage in--
construction of a statute that continues to convey an unequivocal meaning." 
 5.  "Since 1991, section 742.045, in pertinent part, has been straightforward: 'The court 
may from time to time, after considering the financial resources of both parties, order a party to 
pay a reasonable amount for attorney's fees, suit money, and the cost to the other party of 
maintaining or defending any proceeding under this chapter, including enforcement and 
modification proceedings.'" 
 6.  "The statute allows for the award of attorney's fees in 'any proceeding under this 
chapter.' " 
 7.  "It is axiomatic that this would include any appellate proceedings necessary to 
maintain or defend an action under the chapter." 
 8.  "Gilbertson did not consider the statutory context or the history of the statute in 
determining that it did not authorize attorney's fees on appeal." 
 9.  "Instead, it wrongly concluded that because the Legislature later enacted a specific 
inclusion of appellate attorney's fees in section 61.16, Florida Statutes, it must have impliedly 
rejected such an inclusion of appellate fees in section 742.045." 
 10.  "It relied solely on Starkey v. Linn… which in a footnote stated that the statute did 
not authorize attorney's fees by comparing it to the then current version of section 61.16 which 
included a specific reference to appellate attorney's fees: 'It is almost identical to section 61.16, 
but for the conspicuous absence of authority to award appellate fees.'" 
 11.  "Reliance on that footnote led us to the wrong conclusion." 
 12. "We thus recede from Gilbertson and grant attorney's fees to the appellee, 
conditioned upon a showing of need and ability to pay, and remand for the trial court to make 
that determination, as well as the amount of a reasonable fee, should need and ability be 
established." 
 13.  "We also certify conflict with Starkey." 
Beckford v. Drogan, 216 So.3d 1 (Fla. 4th DCA 2017) 
 


Fifth District 
 


G.  Temporary  


 
First District 
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Second District 


Third District 


Fourth District 


Fifth District 
 


H.  Miscellaneous  


 
First District 


ATTORNEY'S FEES AWARD REVERSED IN LIGHT OF REVERSAL OF 
DISTRIBUTION OF MARITAL ASSETS AND CHILD SUPPORT AWARD. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "We review a trial court's award of attorneys' fees in a dissolution of marriage case 
under the abuse of discretion standard." 
 2.  "In dissolution cases, the standard for awarding attorneys' fees is 'the financial need of 
the requesting party factored with the financial ability of the other party to pay.'" 
 3.  "A critical factor for a trial court to consider in awarding fees is the financial situation 
of the parties after the dissolution proceeding has concluded." 
 4.  "Because we are reversing the distribution of marital assets and child support 
allocation made in the final judgment, we must also reverse the award of attorneys' fees." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
 


Second District 
 


AWARD TO WIFE OF ATTORNEY'S FEES INCURRED IN BRINGING MOTION FOR 
INDIRECT CIVIL CONTEMPT AND ENFORCEMENT IS NOT APPEALABLE 
WHERE ORDER FOUND FORMER WIFE ENTITLED TO FEES BUT DID NOT SET 
AMOUNT. 
 
 The Former Husband appealed from the circuit court's order partially granting the Former 
Wife's motion for indirect civil contempt and enforcement. The parties were divorced in 2012 
and as part of those proceedings, the Former Husband agreed to pay one-third of his gross 
income and bonuses to the Former Wife as permanent alimony. In November 2013, the Former 
Wife filed a motion for indirect civil contempt and enforcement in which she alleged that the 
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Former Husband underpaid alimony in 2012 and 2013. Following a hearing, the trial court found 
that the Former Husband owed the Former Wife a total of $8250 in unpaid alimony and found 
that the Former Wife was entitled to attorney's fees for the bringing of her motion. The Former 
Husband filed a motion for rehearing which was subsequently denied. On appeal, he argues that 
the trial court erred in calculating the alimony he owed for 2012 and 2013 and in awarding the 
Former Wife attorney's fees. The Second District Court of Appeal held: 
 1.  "[T]he Former Husband challenges the award of attorney's fees to the Former Wife." 
 2.  "We decline to address this issue because we lack jurisdiction." 
 3.  "The trial court's order found the Former Wife was entitled to attorney's fees but did 
not set an amount." 
 4.  "An order that merely finds entitlement to attorney's fees but does not set an amount is 
a non-final, non-appealable order." 
 5.  "Accordingly, we dismiss the appeal insofar as the Former Husband challenges the 
finding that the Former Wife is entitled to attorney's fees." 
 6.  "Insofar as the Former Husband challenges the award of attorney's fees to the Former 
Wife, the appeal is dismissed." 
Threadgill v. Nishimura, 222 So.3d 633 (Fla. 2d DCA 2017) 


 
Third District 


Fourth District 


TRIAL COURT ERRED IN FAILING TO RESERVE JURISDICTION IN FINAL 
ORDER TO CONSIDER FORMER WIFE'S ENTITLEMENT TO ATTORNEY'S FEES 
WHERE ATTORNEY'S FEES WAS ONE OF THE FORMS OF RELIEF SOUGHT BY 
WIFE IN HER VERIFIED MOTION FOR CONTEMPT, TRIAL COURT HAD 
ORALLY EXPRESSED INTENTION TO RESERVE RULING ON THIS ISSUE, AND 
PARTIES DID NOT OBJECT TO THE RESERVATION -- ORDER DETERMINING 
FORMER HUSBAND'S ENTITLEMENT TO FEES BUT NOT DETERMINING 
AMOUNT NOT ADDRESSED ON APPEAL. 
 
 The former wife challenges two orders entered in post-dissolution proceedings in favor of 
the former husband. The District Court held: 
 1.  "First, the trial court erred in failing to reserve jurisdiction in the final order to 
consider the former wife's entitlement to attorney's fees." 
 2.  "The former wife filed a verified motion seeking to have the former husband held in 
contempt, among numerous other requested forms of relief, including attorney's fees." 
 3.  "At the hearing on the motion, the trial court clearly indicated that it was reserving 
ruling on attorney's fees until a later date and after another hearing." 
 4.  "However, the trial court entered an order denying the former wife's motion without 
reserving jurisdiction to consider attorney's fees." 
 5.  "Such an omission was erroneous where the trial court expressed an intention to 
reserve ruling and the parties did not object to the reservation." 
 6.  "Consequently, we remand for a hearing on whether the former wife is entitled to an 
award of attorney's fees.” 
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 7.  "Next, we decline to address the portion of the other order on appeal determining the 
former husband's entitlement to attorney's fees because the order does not determine an amount 
of fees." 
Singer v. Singer, 211 So.3d 154 (Fla. 4th DCA 2017) 
 
 
FORMER WIFE WHO PREVAILED IN PROCEEDINGS SUPPLEMENTARY 
AGAINST FORMER HUSBAND IS NOT ENTITLED TO AWARD OF APPELLATE 
ATTORNEY'S FEES FROM FORMER HUSBAND'S NEW SPOUSE UNDER 
PROVISIONS OF SECTION 61.16, FLORIDA STATUTES; ALTERNATIVE 
ARGUMENT THAT FORMER WIFE IS ENTITLED TO AWARD FEES FROM 
FORMER HUSBAND'S NEW SPOUSE UNDER SECTION 56.29 WAS WAIVED 
WHERE ARGUMENT WAS NOT RAISED AS BASIS FOR FEE AWARD IN FORMER 
WIFE'S MOTION FOR ATTORNEY'S FEES; APPELLATE COURT'S PRIOR DENIAL 
OF APPELLATE COSTS WAS WITHOUT PREJUDICE TO FORMER WIFE'S RE-
FILING OF MOTION IN CIRCUIT COURT WHERE APPELLATE COURT DID NOT 
SPECIFICALLY STATE OTHERWISE. 
 
 The Former Wife moves for clarification, rehearing, and/or reconsideration of our order 
denying her motion for appellate attorney's fees and costs. We grant the motion for clarification 
and deny the motions for rehearing and reconsideration.  Prior to the disposition of the 
underlying appeal, the Former Wife moved for appellate attorney's fees and costs. She cited to 
section 61.16, Florida Statutes and Florida Rule of Appellate Procedure 9.400 as the basis for her 
entitlement, an entitlement which she made contingent on her prevailing in the appeal. In the 
"Wherefore" clause of her motion, she asked that attorney's fees and costs be taxed against the 
Former Husband's new spouse, not the Former Husband.  At the time we issued our opinion 
reversing the court's order, we also issued a separate order denying her motion for attorney's fees 
and costs. The Former Wife now seeks reconsideration of our order. She argues that, because she 
"is considered the prevailing party in this appeal," and because Rule 9.400(a) "provides that 
appellate costs (and fees) shall be taxed in favor of the prevailing party," she is entitled to 
attorney's fees and costs pursuant to sections 56.29 and 61.16, Florida Statutes (2016). The 
Fourth District Court of Appeal found: 
 1.  "It is true that a party may be entitled to appellate attorney's fees from a Former 
spouse pursuant to section 61.16, Florida Statutes (2016)." 
 2.  "Section 61.16, however, is not a prevailing party fee statute." 
 3.  "'Instead, it bases a claim for attorney's fees on the financial resources of the parties 
"unless the appellate party's cause is deemed to be frivolous.'" 
 4.  "To comply with the statute and the requirements of Rule 9.400(b), when a party seeks 
attorney's fees in a domestic relations case, the motion should include a statement as to the 
relative need and financial circumstances of the parties." 
 5.  "The Former Wife did not address the need or financial circumstances in her motion 
for attorney's fees or her motion for reconsideration, instead focusing on her status as prevailing 
party." 
 6.  "However, we did not deny the Former Wife's motion because she was not the 
prevailing party, as there is no doubt that she was the prevailing party." 
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 7.  "Nor was the motion denied for her failure to include a statement regarding the need 
and financial resources of the parties to the dissolved marriage." 
 8.  "We denied the Former Wife's motion because she sought fees against Ellen Spector, 
the Former Husband's new spouse." 
 9.  "Section 61.16, Florida Statutes (2016), provides for the award of attorney's fees 
against a former spouse, not the new spouse of a former spouse." 
 10.  "In other words, the motion for attorney's fees was deficient regardless of the result 
of the appeal or the relative need of the Former Wife and Former Husband." 
 11.  "In her motion for reconsideration, the Former Wife added an alternative basis for 
the award of attorney's fees, section 56.29, Florida Statutes (2016)." 
 12.  "As noted in the Former Husband's response to the motion for reconsideration, the 
Former Wife waived this argument by failing to raise it as a basis for the award of attorney's fees 
in her motion for attorney's fees." 
 13.  "Even if the argument had not been waived, the statute does not provide a basis for 
an award of attorney's fees against the Former Husband's new spouse." 
 14.  "The relevant portion of that statute provides that '[r]easonable attorney fees may be 
taxed against the judgment debtor.' § 56.29(8), Fla. Stat. (2016)." 
 15.  "We have held that 'an analysis of chapter 56 demonstrates that attorney's fees, if 
awarded, are to be assessed against the judgment debtor,' not the impleaded third party." 
 16.  "The Second District recently reaffirmed this bar against the award of fees or costs 
against the impleaded third party." 
 17.  "In this case, the Former Husband is the judgment debtor, not the Former Husband's 
new spouse." 
 18.  "Finally, the Former Wife also argues that we erred in denying her motion for costs." 
 19.  "She argues that 'Florida Rule of Appellate Procedure 9.400(a) provides that 
appellate costs (and fees) shall be taxed in favor of the prevailing party.' " 
 20.  "Of course, Rule 9.400(a) does not provide that both appellate costs and fees shall be 
taxed.  Rule 9.400(a) applies exclusively to costs, not attorney's fees." 
 21.  “However, unless we specifically state otherwise, our denial of a motion to tax 
appellate costs filed in this court is presumed to be without prejudice to refile the motion in the 
circuit court." 
 22.  “Therefore, because we did not specifically state otherwise, our denial of the Former 
Wife's motion for appellate costs is without prejudice…. [W]emake no determination that there 
are, or are not, any costs to be taxed should such a motion be timely filed in the circuit court. See 
Fla. R. App. P. 9.400(a); § 56.29(8), Fla. Stat." 
 23.  "The Former Wife's motion for appellate attorney's fees is denied, and her motion for 
costs is denied without prejudice." 
 24.  “This result may have been different had the Former Wife sought attorney's fees 
against the Former Husband.  Instead, she sought attorney's fees against the Former Husband's 
new spouse.  To that, she is not entitled." 
Spector v. Spector, 226 So.3d 256 (Fla. 4th DCA 2017) 


 
Fifth District 
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V. CHILD SUPPORT 
 


A.  Support for Children Beyond 18 Years 


 
First District 


Second District 


Third District 


Fourth District 


FORMER WIFE LACKED STANDING TO SEEK RETROACTIVE CHILD SUPPORT 
FOR THE FIRST TIME OVER THREE YEARS AFTER CHILD'S 18TH BIRTHDAY 
WITH NO SHOWING THAT CHILD WAS OTHERWISE LEGALLY DEPENDENT 
UNDER SECTION 743.07(2) OR THAT SUCH SUPPORT WAS OTHERWISE AGREED 
TO BY PARTIES 
 
 The Former Wife appealed from a final judgment denying her request seeking retroactive 
child support for the first time over three year after the child's 18th birthday. The trial court 
found that the former wife lacked standing. The Fourth District Court of Appeal affirmed 
holding: 
 1.  "The former wife lacked standing to seek retroactive child support for the first time 
over three years after the child's 18th birthday with no showing that the child was otherwise 
legally dependent under section 743.07(2), Florida Statutes (2015), or that such support was 
otherwise agreed to by the parties." 
 2.  "The cases upon which the former wife relies to support her alleged standing are 
distinguishable from the instant case." 
 3.  "In reaching our decision, we note that in the court's order granting the husband's 
motion for summary judgment, which led to the final judgment denying the former wife's request 
for retroactive child support, the court stated that any claim for retroactive child support 'belongs 
to the child.' " 
 4.  "Whether the child has standing to claim retroactive child support was not an issue 
before the court." 
 5.  "Consequently, we affirm the circuit court's final judgment denying the Former Wife's 
request for retroactive child support, but remand with instructions to strike from the order 
granting the Former Husband's motion for summary judgment the finding: 'That claim belongs to 
the child, who is no longer a minor.' See Pitcher v. Waldo, 103 So. 3d 980, 982 (Fla. 4th DCA 
2012) (remanding to strike dicta from order where such language constituted 'a purely gratuitous 
observation or remark made in pronouncing an opinion and which concerns some rule, principle 
or application of law not necessarily involved in the case or essential to its determination...').” 
Garcia-Lawson v. Lawson, 211 So.3d 140 (Fla. 4th DCA 2017) 
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Fifth District 


 
DEPARTMENT OF REVENUE HAD STANDING TO SEEK EXTENSION OF CHILD 
SUPPORT BEYOND EIGHTEENTH BIRTHDAY OF DEPENDENT CHILD WHO WAS 
IN HIGH SCHOOL WITH A REASONABLE EXPECTATION OF GRADUATION 
BEFORE AGE OF NINETEEN ALTHOUGH THE PETITION SEEKING THE 
EXTENSION WAS NOT FILED UNTIL AFTER THE CHILD'S EIGHTEENTH 
BIRTHDAY. 
 
 The Department of Revenue appealed from a trial court's order dismissing its petition that 
sought to extend child support payments being made by Jackson [the Father] beyond the 
dependent child's eighteenth birthday. The hearing officer determined that DOR lacked standing 
to seek this relief because the petition was not filed until after the child's eighteenth birthday; the 
trial court dismissed the petition for lack of subject matter jurisdiction. The Fifth District Court 
of Appeal found: 
 1. "Section 61.13(1)(a)1.a., Florida Statutes (2016), provides that child support terminates 
'on a child's [eighteenth] birthday unless the court finds or previously found that [section] 
743.07(2) applies, or is otherwise agreed to by the parties.'" 
 2. "Section 743.07(2), Florida Statutes (2016), provides:  This section shall not prohibit 
any court of competent jurisdiction from requiring support for a dependent person beyond the 
age of [eighteen] years when such dependency is because of a mental or physical incapacity 
which began prior to such person reaching majority or if the person is dependent in fact, is 
between the ages of [eighteen] and [nineteen], and is still in high school, performing in good 
faith with a reasonable expectation of graduation before the age of [nineteen]." 
 3.  "A parent, or, as in this case DOR, has standing to file for modification of the child 
support obligation to extend it beyond the child's eighteenth birthday, based on the high school 
provision of section 743.07(2), even though the dependent child turned eighteen before the 
petition for modification was filed." 
 4.  "The hearing officer's and trial court's reliance upon Larwa v. Department of Revenue 
ex rel. Roush, 169 So.3d 1285, 1285 (Fla. 5th DCA 2015), is misplaced because the extension of 
child support in that case was 'based not on the son's [high] school attendance, but on his mental 
incapacity.’ On rehearing, this court held that under those circumstances, an independent action 
must be brought by the emancipated, but dependent, child rather than by a parent seeking 
modification of child support." 
 5.  "For the reasons discussed above, it is clear that DOR had standing and the circuit 
court had subject matter jurisdiction regarding DOR's petition to extend Jackson's child support 
obligations based upon the undisputed facts that the child was eighteen, in high school, 
performing in good faith, with reasonable expectation of graduation before the age of nineteen." 
 6. "Accordingly, we reverse and remand for the trial court to reconsider DOR's petition to 
extend Jackson's obligation for child support for the period of time between the child's eighteenth 
birthday and his graduation from high school, which according to the record before this court, 
occurred in May 2016." 
Dept. of Revenue o/b/o Tisdale v. Jackson, 217 So.3d 192 (Fla. 5th DCA 2017) 
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B.  Expenses Paid as Child Support 


 
First District 


Second District 


TRIAL COURT'S FAILURE TO INCLUDE COST OF HEALTH INSURANCE IN 
CHILD SUPPORT COMPUTATION ERRONEOUS. 
 
 Appellant appeals a final judgment establishing timesharing and child support for the 
minor child with Appellee.  The Disrict Court held: 
 1.  "We do not believe the circuit court's adoption of [Appellee's] proposed final 
judgment after the conclusion of the trial, under the circumstances of this case, was a 'substitute 
for a thoughtful and independent analysis of the facts, issues, and law by the trial judge.'" 
 2.  "However, as [the Appellee] concedes, the final judgment's child support calculation 
failed to account for [the Appellant's] cost of health insurance." 
 3.  "That omission is clear from the face of the record and contrary to Florida law." 
 4.  "Therefore, we reverse the final judgment with instructions to the circuit court to 
recalculate [the Appellant's] child support obligation, deducting from his monthly net income the 
monthly premiums [the Appellant] pays for his health insurance.” 
 Ryans v.  Bell, 210 So.3d 251 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO ALLOCATE UNREIMBURSED MEDICAL 
EXPENSES ON PERCENTAGE BASIS. 
 
 The Former Wife, sought review of a final judgment of dissolution of marriage. Among 
other things, she challenged the equal allocation of the children's unreimbursed medical 
expenses. The Second District Court of Appel found: 
 1.  "[T]he Former Husband, properly concedes that the trial court erred in failing to 
allocate the unreimbursed medical expenses on a percentage basis." 
 2.  "Finding no reversible error in the Former Wife's remaining arguments, we affirm in 
part, reverse in part, and remand for the reallocation of the children's unreimbursed medical 
expenses." 
Van Der Meulen v. Van Der Meulen, 221 So.3d 792 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN USING CHILD SUPPORT GUIDELINES WORKSHEET 
WHICH DID NOT INCLUDE THE AMOUNT HUSBAND PAID FOR MONTHLY 
MORTGAGE ON MARITAL HOME IN WHICH WIFE AND CHILD RESIDED. 
 
 The Husband, appealed from two non-final orders entered in December 2016 in the 
underlying dissolution of marriage proceedings between him and the Wife. The first order 
denied, among other things, the Husband's petition to reinstate visitation, and the second order 
grants the Wife's requests for temporary child support, alimony, and attorney's fees.   The 
Husband contended that the child support guidelines worksheet used by the trial court failed to 
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include the $1102.16 that the Husband pays for the monthly mortgage on the marital home in 
which the Wife and the child reside. The Second District Court of Appeal agreed, holding: 
 1.  "When one party pays the mortgage payment or housing expenses of another party, it 
is considered an in kind contribution for purposes of the child support guidelines." 
 2.  "At the hearing on the Wife's motions, the Husband's payment of the mortgage was 
considered by the trial court for purposes of the alimony award and the trial court stated that it 
wanted to see a corrected guidelines worksheet that included the payment of the mortgage." 
 3.  "However, the actual guidelines worksheet used by the trial court in its award of child 
support does not reflect the Husband's payment of the mortgage." 
 4.  "Because the law is clear and the trial court indicated its intent to factor the Husband's 
payment of the mortgage into the worksheet, we reverse the award of child support on this basis 
and remand for recalculation of child support with the inclusion of this amount on the child 
support guidelines worksheet." 
Bond v. Bond, 224 So.3d 874 (Fla. 2d DCA 2017) 
 


Third District 


REMAND FOR AMENDED JUDGMENT MAKING CLEAR THAT LIFE INSURANCE 
POLICY ORDERED BY TRIAL COURT AS SECURITY FOR CHILD SUPPORT IS 
FOR THE BENEFIT OF THE MINOR CHILD AND NO ONE ELSE. 
 
 The Former Husband argued on appeal that the trial court committed ten errors between 
its final judgment of dissolution of marriage and final order awarding the Former Wife, Claudia 
Alexandra Paulhiac Casas, attorney's fees. The Third District Court of Appeal found:  
 1.  "We affirm all but one of the alleged errors because either they are not errors at all, or 
we cannot review whether the trial court abused its discretion or committed harmful error 
without a transcript or reconstructed record of the multi-day dissolution and attorney's fees 
hearings." 
 2.  "The one alleged error we reverse - the Former Wife was designated as the beneficiary 
on the life insurance policy to secure the child support payments- is apparent from the face of the 
final judgment of dissolution." 
 3.  "The trial court ordered that the Former Husband 'provide a life insurance policy in the 
amount of $1,400,000.00 payable to the [Former Wife] as security for child support and other 
security as listed in the Final Judgment.' " 
 4.  "While section 61.13(1)(c) of the Florida Statutes authorizes the trial court to order the 
purchase or maintenance of security (for example, a bond or life insurance policy) '[t]o the extent 
necessary to protect an award of child support'… Former Wife should not be named as the 
beneficiary of the policy." 
 5.  "The Wife has no protectable interest except as the obligee of the child support 
payments. It should be made clear that the policy is for the benefit of the children and no one 
else." 
 6.  "We reverse only the portion of the final judgment of dissolution ordering the Former 
Husband to provide a life insurance policy to secure child support payments, and remand for 
entry of an amended judgment making clear that the policy is for the benefit of the minor child 
(M.C.) and no one else." 
Cardona v. Casas, 225 So.3d 384 (Fla. 3d DCA 2017) 
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Fourth District 


Fifth District 
 


 


C.  Modification 


 
First District 


ERROR TO ORDER CHILD SUPPORT RETROACTIVE TO DATE BEFORE 
MODIFICATION PETITION WAS FILED. 
 
 In 2007, a North Carolina court granted the former husband and the former wife a 
divorce. The court also required the former husband to pay the former wife approximately one 
thousand dollars per month in child support. Years later, after the parties had moved out of North 
Carolina, the couple's only child went to live with the former husband in Florida. No court 
ordered the change in residence, but no court had ever formally said anything about where the 
child was to live; up to that point, the parties had more or less agreed about parenting issues. 
Eventually, their ability to get along deteriorated, and they went to court in Florida with 
disagreements about timesharing, child support, and other things. The Florida court domesticated 
the original North Carolina judgment, and it entered the final judgment at issue here. The former 
wife appeals, arguing that the trial court erred in several respects. The First District Court of 
Appeal found: 
 1.  "We find no abuse of discretion in the trial court's decisions on custody, timesharing, 
or ultimate decision-making—or in its efforts to ensure parties comply with its orders." 
 2.  "We reverse in part, however, because the trial court should not have ordered child 
support retroactive to a date before the petition for modification was filed." 
 3.  "Similarly, the court should not have awarded a reimbursement of child support 
payments made before the petition for modification was filed." 
 4.  "On remand, the trial court should limit any such relief to a period of time beginning 
on the date the petition was filed." 
Ronk v. Willis, 220 So.3d 1271 (Fla. 1st DCA 2017) 


 
Second District 


TRIAL COURT ERRED IN ORDERING FORMER WIFE WHO FAILED TO 
EXERCISE TIME-SHARING TO PAY CHILD SUPPORT PROSPECTIVELY. 
 
 The former wife challenged the trial court's final order granting the former husband's 
motion for modification of alimony and child support. In the order, the trial court concluded that 
the former husband had established a substantial and unanticipated change of circumstances and 
reduced his alimony and child support obligations.   The District Court held: 
 1.  "We reverse only that portion of the court's order that directs [the former wife] to pay 
$521 a month in child support to her former husband prospectively until the parties' second 
oldest child's eighteenth birthday." 
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 2.  "Section 61.30(11)(c), Florida Statutes (2015), allows for modification of a child 
support award based on one parent's failure to exercise the parties' time-sharing schedule, and the 
statute directs that modification shall be retroactive to the date the parent first failed to exercise 
time-sharing." 
 3.  "Here, the trial court made a finding that [the former wife] had failed to exercise her 
time-sharing since September 1, 2014, but it did not order a modification of the parties' time-
sharing schedule." 
 4.  "As such, we conclude, and [the former husband] concedes, that [the former wife's] 
prospective monthly payment of the $521 was not warranted." 
 5.  "On remand, the trial court shall amend the final order to reflect that [the former wife] 
is only responsible for the $521 payment from September 1, 2014—the date she first failed to 
exercise her time-sharing—to December 16, 2015—the date the final order was rendered." 
 6.  "If in the future [the former wife] continues to fail to exercise her time-sharing, [the 
former husband] may seek further modification of the child support award and a modification of 
the time-sharing schedule." 
Andrews v. Andrews, 219 So.3d 1006 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 


Fifth District 
 


 


D.  Enforcement/Defenses 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


TRIAL COURT ERRED BY DENYING FATHER'S MOTION SEEKING TO ENFORCE 
CHILD SUPPORT ARREARAGES AND ERRED IN DENYING FATHER'S MOTION 
FOR RECONSIDERATION FOR LACK OF STANDING; MOTION FOR CONTEMPT 
COULD NOT BE DENIED ON BASIS OF EITHER LACHES OR EQUITABLE 
ESTOPPEL ABSENT EVIDENTIARY HEARING. 
 
 The Father was designated the primary residential parent of the children. The Mother was 
ordered to pay child support in addition to arrears owed. In 2001, the court again established 
arrearages, ordered the Mother to pay child support until the children reached the age of 
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eighteen, and ordered her to contribute to the Father's attorney's fees and costs.  In 2016, the 
Father moved for civil contempt/enforcement. He alleged that the Mother had not made any 
payments for child support, arrearages, or ordered attorney's fees since the stipulated final 
judgment was entered in 1997. The Father also claimed that the Mother concealed her address 
and employment information from him. The trial court denied the motion without a hearing and 
without explanation.  The Father moved for reconsideration, but the court denied the motion. In 
its entirety, the order stated, "Denied. Lack of Standing. See Pyne v. Black."  The Father 
appealed from the denial of his motion seeking to enforce child support arrearages and the Fifth 
District held: 
 1.  "In Pyne, this Court affirmed the denial of a motion for contempt that sought to collect 
child support arrears; the motion was denied after an evidentiary hearing." 
 2.  "The majority agreed with the trial court that the Wife's attempt to collect child 
support twelve years after the Husband stopped paying and four years after the youngest child 
turned eighteen years old was barred by equitable estoppel and laches.  The panel also agreed 
that the Wife lacked standing to collect post-majority child support." 
 3.  "Here, the trial court erred in relying on Pyne to deny [the Father's] motion.  In 
particular, the court erred in denying the motion for reconsideration based on a finding that [the 
Father] lacked standing to pursue his claim." 
 4.  "The only reference to standing in Pyne related to enforcement of post-majority child 
support arrearages.  Here, [the Father] sought to enforce pre-majority child support arrearages.  
Thus, standing is not at issue in this case.  In addition, unlike the instant case, the trial court in 
Pyne held an evidentiary hearing." 
 5.  "Assuming that the trial court here relied on either laches or equitable estoppel in 
denying [the Father's]  motion for contempt, absent an evidentiary hearing, that was error.  
Laches may bar an equitable claim of enforcement, but it is an affirmative defense dependent 
upon the facts of each case.  Moreover, [the Mother] would be required to demonstrate prejudice 
from [the Father's] delay in filing the motion. And, to successfully assert the defense of equitable 
estoppel, [the Mother] would bear the burden of establishing its elements by clear and 
convincing evidence." 
 6.  "Thus, the trial court erred in denying [the Father's] motion without holding an 
evidentiary hearing. Accordingly, we reverse." 
Lovejoy v. Poole, 42 FLW D2245 (Fla. 5th DCA 2017) 
 


E.  Amount 


 
First District 


TRIAL COURT IMPROPERLY USED "GROSS-UP METHOD" WHEN INCREASING 
FATHER'S CHILD SUPPORT TO AN AMOUNT EXCEEDING 5% OF GUIDELINES 
RECOMMENDATION AFTER FATHER FAILED TO EXERCISE HIS TIMESHARING 
RESPONSIBILITIES 
 
 The Mother and Father were divorced in 2014 and for some time after that had equal 
timesharing of their minor son and the Father was obligated to pay child support of 
approximately $200 per month. The Father then failed to continue exercising his timesharing 
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responsibilities, basically giving "full custody" to the Mother. The Mother sought and obtained 
an order increasing the Father's monthly child support obligation. The Father appealed, arguing 
that the trial court improperly calculated the new amount and wrongly applied the new child 
support obligation retroactively. The First District Court of Appeal held: 
 1.  "First, the father argues that the trial court was wrong to use the so-called "gross-up 
method" found in section 61.30(11)(b), Florida Statutes (2015)." 
 2.  "That provision, which adjusts the guideline amount, applies only if a parenting plan, 
court-ordered time-sharing schedule, or agreed time-sharing arrangement 'provides that each 
child spend a substantial amount of time with each parent.’" 
 3.  "Because 'substantial amount of time' translates to 'at least 20 percent of the overnights 
of the year,' and because the child spends less than twenty percent of his nights with the father, 
the trial court should not have used the gross-up method." 
 4.  "The mother defends the trial court's decision by arguing that the trial court has 
discretion to deviate from the guidelines, irrespective of section 61.30(11)(b)." 
 5.  "That is true as a general matter, but any deviation beyond five percent of the 
guideline amount requires a written finding 'explaining why ordering payment of [the] guideline 
amount would be unjust or inappropriate.' §61.30(1)(a), Fla. Stat. (2015).” 
 6.  "There was no such finding here, and the deviation exceeded five percent." 
 7.  "On remand, the trial court must either establish an amount within five percent of the 
guideline amount or make an appropriate finding justifying an alternate award." 
 8.  "The father also argues that the trial court was wrong to make its child-support order 
retroactive." 
 9.  "Although the amount of the retroactive award was improperly calculated, the trial 
court was correct to award relief retroactively." 
 10.  "Section 61.30(11)(c), which authorizes a modification based on a parent's failure to 
regularly exercise time-sharing, also provides that '[a] modification pursuant to this paragraph is 
retroactive to the date the noncustodial parent first failed to regularly exercise the court-ordered 
or agreed time-sharing schedule.' " 
 11.  "On remand, the trial court should retroactively apply the new amount." 
Knight v. Knight, 208 So.3d 1278 (Fla. 1st DCA 2017) 
 
TRIAL COURT ERRED IN DETERMINING AMOUNT OF CHILD SUPPORT 
WITHOUT APPLYING GUIDELINES. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "We review a trial court's award of child support under the abuse of discretion 
standard." 
 2.  "A trial court determines the amount of child support a party owes by utilizing the 
guidelines set forth in § 61.30, Florida Statutes." 
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 3.  "Because the trial court failed to apply these child support guidelines, we reverse and 
remand for further findings as to the proper amount of support." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
 
TRIAL COURT ABUSED ITS DISCRETION WHEN, AFTER FINDING CHILD WAS 
IN NEED OF SUPPORT AND FATHER HAD ABILITY TO PAY, IT FAILED TO 
AWARD RETROACTIVE CHILD SUPPORT ON GROUND THAT MOTHER WAIVED 
ANY RIGHT TO RETROACTIVE SUPPORT BY NOT ATTENDING HEARING. 
 
 The Former Wife appealed from the lower court's final administrative support order 
denying retroactive child support. The Former Husband and Former Wife were married and had 
a son who was less than two years of age when they separated. After their separation, the Former 
Husband provided child support totaling $2,720.25. In its proposed administrative support order, 
the Department of Revenue (the Department) proposed current child support and also $3,342.60 
in retroactive child support to make up the difference between what the Former Husband had 
paid and what he should have been paying under the guidelines provided in section 61.30, 
Florida Statutes (2016). The Former Husband requested an administrative hearing, challenging 
the Department's calculation of his income.  At the hearing, the lower court found the following 
facts: The total monthly support the child needed was $845.84; the Former Husband earns 
$2,385.46 per month, which constituted 68% of the family's income; and he has the ability to pay 
child support. Based on those facts and pursuant to Florida Statute 61.30, the lower court 
imposed $467 per month in child support on the Former Husband, but failed to award retroactive 
child support, on the grounds that the Former Wife "waived any retroactive support payments 
due by [the Former Husband]." This appeal followed and the First District Court of Appeal held: 
 1.  "The standard of review on a lower court's denial of an award of retroactive child 
support is abuse of discretion. Smith v. Smith, 872 So.2d 397, 399 (Fla. 1st DCA 2004)." 
 2.  "The issue before us is whether the lower court abused its discretion by failing to 
award retroactive child support. Section 61.30(17), Florida Statutes, provides guidelines for 
awarding child support retroactively, and does not require the parent receiving child support to 
attend the hearing." 
 3.  "'A trial court abuses its discretion when it fails to award retroactive support ... where 
there is a need for child support and an ability to pay.'" 
 4.  "Specifically, the trial court abuses its discretion by failing to award retroactive child 
support on the grounds that the mother waived her right to such support." 
 5.  "Here, the lower court determined that, although the child was in need of support and 
the father had the ability to pay, the mother waived any right to retroactive child support by not 
attending the hearing." 
 6.  "Thus, we hold that the lower court abused its discretion by failing to award 
retroactive child support." 
Kirtley v. Florida Dep't of Revenue, 221 So.3d 1267 (Fla. 1st DCA 2017) 
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ALTHOUGH TRIAL COURT CONCLUDED THAT PARTIES' AGREEMENT 
WAIVING CHILD SUPPORT BY/FROM EITHER PARENT WAS IN CHILDREN'S 
BEST INTERESTS, NEITHER AGREEMENT NOR FINAL JUDGMENT ADDRESSED 
NEEDS OF CHILDREN, OVERALL FINANCIAL CIRCUMSTANCES OF PARTIES, 
OR ANY OTHER FACTOR IN SECTION 61.30. 
 
 The Mother contested the provision of the Final Judgment relating to child support, 
arguing that the trial court erred in deviating from the child support guidelines and denying her 
child support to the detriment of the children. The Father supported the final judgment on the 
basis that it incorporated the negotiated settlement agreement between the parties, which 
provided that neither parent would be responsible for paying child support to the other parent. 
The First District Court of Appeal found: 
 1.  "A trial court has an independent duty to determine the appropriateness of child 
support provisions in a marital settlement agreement before incorporating them into a final 
judgment of dissolution." 
 2.  "This duty exists because child support is a right that belongs to the child.  ‘It is not a 
requirement imposed by one parent on the other; rather it is a dual obligation imposed on the 
parents by the state.'" 
 3.  "Accordingly, parents may not contract away or waive the rights of their child for 
support." 
 4.  "The statutory guidelines set forth in section 61.30, Florida Statutes, are the starting 
point for the child support determination. The trial court is permitted to deviate plus or minus 
five percent from the presumptive guideline amount after considering all relevant factors and can 
deviate more than five percent upon a written finding explaining why ordering payment of the 
guideline amount would be unjust or inappropriate." 
 5.  "In cases where the parenting plan provides that each child spend a 'substantial 
amount of time' with each parent, the methodology of section 61.30(11)(b) is used to calculate 
child support." 
 6.  "In the instant case, the final judgment incorporated the parties' agreement that neither 
is required to pay child support to the other.  Although the court concluded that this arrangement 
is in the 'children's best interests,' neither the agreement nor the final judgment addressed the 
needs of the children, the overall financial circumstances of the parties, or any other factor in 
section 61.30." 
 7.  "In the absence of information concerning the manner in which the child support 
determination was made, we are unable to meaningfully review whether the trial court 
discharged its independent obligation to assess whether the parties' agreement serves the best 
interests of the children." 
 8.  "Accordingly, we reverse the provision of the final judgment relating to child support 
and remand for further proceedings consistent with this opinion." 
Lancaster v. Lancaster, 228 So.3d 1197 (Fla. 1st DCA 2017) 
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Second District 
 


TRIAL COURT'S FAILURE TO INCLUDE COST OF HEALTH INSURANCE IN 
CHILD SUPPORT COMPUTATION WAS ERRONEOUS. 
 
 Appellant appeals a final judgment establishing timesharing and child support for the 
minor child with Appellee.  The Disrict Court held: 
 1.  "We do not believe the circuit court's adoption of [Appellee's] proposed final 
judgment after the conclusion of the trial, under the circumstances of this case, was a 'substitute 
for a thoughtful and independent analysis of the facts, issues, and law by the trial judge.'" 
 2.  "However, as [the Appellee] concedes, the final judgment's child support calculation 
failed to account for [the Appellant's] cost of health insurance." 
 3.  "That omission is clear from the face of the record and contrary to Florida law." 
 4.  "Therefore, we reverse the final judgment with instructions to the circuit court to 
recalculate [the Appellant's] child support obligation, deducting from his monthly net income the 
monthly premiums [the Appellant] pays for his health insurance.” 
 Ryans v.  Bell, 210 So.3d 251 (Fla. 2d DCA 2017) 
 
CHILD SUPPORT AWARD REVERSED WHERE WORKSHEET TRIAL COURT 
USED TO CALCULATE CHILD SUPPORT DEVIATED FROM EVIDENCE AND 
OVERSTATED FATHER'S NET INCOME. 
 
 The Father (C.J.I.-R.) and the Mother (C.M.) are the parents of a daughter born in 2012. 
The Father appeals a second amended final judgment that establishes paternity, a parenting plan, 
and child support. The Second District Court of Appeal reversed and remanded solely for the 
trial court to calculate child support using the correct net income for the Father, holding: 
 1.  "In determining child support, a trial court's finding regarding a party's income must 
be supported by competent substantial evidence." 
 2.  "Here, at the final hearing the Father testified that the Mother's Exhibit 2, his financial 
affidavit filed February 11, 2016, was an accurate reflection of his current income." 
 3.  "He did not testify to any specific amounts of income or deductions, and the Mother's 
counsel did not challenge him on any of the amounts listed." 
 4.  "The Father's financial affidavit entered into evidence shows a monthly tax liability of 
$575.07 and a net monthly income of $2466.93." 
 5.  "But the worksheet attached to the second amended final judgment shows the Father's 
monthly tax liability as $468.59, resulting in a net monthly income of $2573.41." 
 6.  "Thus, the worksheet the trial court used deviated from the evidence and overstated 
the Father's net income by $106.48 per month." 
 7.  "Therefore, the net income of $2573.41 for the Father that the trial court used to 
calculate child support is not supported by competent substantial evidence." 
 8.  "Accordingly, we reverse and remand for the trial court to recalculate child support 
using the Father's net income of $2466.93 shown on his financial affidavit." 
C.J.I.-R. v. C.M., 215 So.3d 198 (Fla. 2d DCA 2017) 
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ERROR TO FAIL TO INCLUDE IN ORDER SPECIFIC FINDINGS AS TO PARTIES' 
INCOMES AND TO ATTACH CHILD SUPPORT GUIDELINES WORKSHEET TO 
ORDER. 
 
 R.M. appealed from an order granting R.C.'s motion for temporary relief and injunction 
in this action to establish paternity, custody, and support of the parties' minor child. The order 
grants equal time sharing between the parties, awards child support to R.M. based on the child 
support guidelines and R.C.'s financial affidavit, and enjoins the parties from taking the child out 
of state without written permission.  The District Court held: "[W]e reverse the trial court's 
determination of child support because it fails to include specific findings as to the parties' 
incomes and to attach a child support guidelines worksheet." 
R.M. v. R.C., 227 So.3d 160 (Fla. 2d DCA 2017) 
 
IN CALCULATING RETROACTIVE SUPPORT, TRIAL COURT ERRED IN 
INCLUDING WEEKLY CHILD CARE EXPENSES FOR PERIOD PRIOR TO DATE 
MOTHER BEGAN INCURRING THOSE EXPENSES 
 
 The father (H.R.N.), appealed from an order modifying the amount of child support he is 
required to pay for his two children with the mother (S.D.L.). H.R.N. and S.D.L.'s first child, 
B.R.N., was born in 2011, and an order was entered that same year establishing paternity and 
setting  the amount of his monthly child support payments. Their second child, A.E.N., was born 
in 2014, and an order establishing paternity for A.E.N. was entered. This order also modified 
H.R.N.'s monthly child support obligation to include support for both children. The father argues 
that the trial court erred in calculating his monthly child support obligation. The Second District 
Court of Appeal held: 
 1.  "We find no merit in H.R.N.'s argument that the trial court erred in calculating his 
monthly child support obligation." 
 2.  "However, the Department of Revenue correctly concedes that the trial court erred in 
determining the amount of retroactive child support due." 
 3.  "The trial court began calculating retroactive child support beginning on January 13, 
2014, the younger child's date of birth." 
 4.  "In doing so, it used a monthly support amount of $776, which includes $170 per 
week in child care expenses." 
 5.  "At the hearing, which occurred on October 28, 2015, S.D.L. testified that she had 
been paying $170 a week in child care expenses for three months." 
 6.  "Therefore, the trial court should have included the $170 weekly child care expense 
starting at the end of July 2015." 
 7.  "Accordingly, it was error to require H.R.N. to pay $170 per week for child care 
expenses from January 13, 2014, to July 2015." 
 8.  "We therefore reverse and remand this case for the trial court to recalculate the 
amount of retroactive child support due." 
H.R.N. v. S.D.L., 227 So.3d 189 (Fla. 2d DCA 2017) 
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DEPARTMENT OF REVENUE PROPERLY USED AVAILABLE STATE WAGE 
INFORMATION IN CALCULATING FATHER'S CURRENT CHILD SUPPORT 
OBLIGATION WHERE FATHER FAILED TO PROVIDE INCOME INFORMATION 
OR TO PARTICIPATE IN PROCEEDINGS. 
 
 The Father appealed from the Final Administrative Paternity and Support Order rendered 
by the Department of Revenue, Child Support Enforcement Program (the Department). He raised 
two points on appeal: (1) the Department erred in determining his current child support and (2) 
the Department erred in determining his retroactive child support. The Second District Court of 
Appeal affirmed in part and reversed in part, holding: 
 1.  "We affirm on the first point inasmuch as the Department requested income 
information from [the Father] and provided him with notice advising him of his right to 
participate and to request a hearing." 
 2.  "Moreover, the Department correctly could and did utilize available state wage 
information to calculate [the Father's] current child support obligation." 
 3.  "Because [the Father] failed to provide income information or to participate in the 
proceedings below, he cannot complain for the first time on appeal that the court utilized the 
statutorily permissible methodology to calculate his current child support obligation." 
 4.  "In contrast, on the second point the Department acknowledges that it incorrectly used 
[the Father's] current child support obligation calculation to also determine his retroactive 
obligation." 
 5.  "Moreover, because the Department had state wage information for the time period in 
which retroactive child support was due, and because the income information for the two 
timeframes differed, 'the Department ought not to [have] ignore[d] the information in its own 
files' when it calculated [the Father's] retroactive child support due." 
 6.  "Therefore, we affirm as to [the Father's] current support obligation but reverse as to 
[Father's] retroactive support obligation." 
 7.  "We remand for the Department to recalculate his retroactive child support obligation 
using the income information it has from the state for that time period." 
Gaut v. Dep't of Revenue, 220 So.3d 552 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN USING CHILD SUPPORT GUIDELINES WORKSHEET 
WHICH DID NOT INCLUDE THE AMOUNT HUSBAND PAID FOR MONTHLY 
MORTGAGE ON MARITAL HOME IN WHICH WIFE AND CHILD RESIDED. 
 
 The Husband, appealed from two non-final orders entered in December 2016 in the 
underlying dissolution of marriage proceedings between him and the Wife. The first order 
denied, among other things, the Husband's petition to reinstate visitation, and the second order 
grants the Wife's requests for temporary child support, alimony, and attorney's fees.   The 
Husband contended that the child support guidelines worksheet used by the trial court failed to 
include the $1102.16 that the Husband pays for the monthly mortgage on the marital home in 
which the Wife and the child reside. The Second District Court of Appeal agreed, holding: 
 1.  "When one party pays the mortgage payment or housing expenses of another party, it 
is considered an in kind contribution for purposes of the child support guidelines." 
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 2.  "At the hearing on the Wife's motions, the Husband's payment of the mortgage was 
considered by the trial court for purposes of the alimony award and the trial court stated that it 
wanted to see a corrected guidelines worksheet that included the payment of the mortgage." 
 3.  "However, the actual guidelines worksheet used by the trial court in its award of child 
support does not reflect the Husband's payment of the mortgage." 
 4.  "Because the law is clear and the trial court indicated its intent to factor the Husband's 
payment of the mortgage into the worksheet, we reverse the award of child support on this basis 
and remand for recalculation of child support with the inclusion of this amount on the child 
support guidelines worksheet." 
Bond v. Bond, 224 So.3d 874 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT WAS REQUIRED TO INCLUDE IN ITS CALCULATION OF 
FORMER WIFE'S GROSS MONTHLY INCOME THE VALUE OF MORTGAGE 
PAYMENTS PAID BY FORMER HUSBAND AS IN KIND CONTRIBUTIONS. 
 
 The Former Wife appealed from findings contained in the final judgment of dissolution 
of marriage entered by the trial court. She disputed the trial court's findings and calculation of 
her monthly income. The District Court held that the findings were supported by competent, 
substantial evidence, and affirmed: 
 1.  "The trial court has discretion in determining the amount of alimony or child support." 
 2.  "Accordingly, we will only reverse the trial court's determinations as to these issues 
'where no reasonable man would take the view adopted by the trial court.'" 
 3.  "Contrary to the former wife's contention, the trial court was required to include in its 
calculation of the former wife's gross monthly income the value of the mortgage payments paid 
by the former husband as in kind contributions." 
 4.  "According to the statutory guidelines for child support, the trial court's calculation of 
a spouse's gross income shall include '[r]eimbursed expenses or in kind payments to the extent 
that they reduce living expenses.'" 
 5.  "This category includes housing expenses." 
 6.  "In the instant case, it was not only proper, but it was also mandatory, for the trial 
court to consider, when calculating the former wife's gross monthly income, the fact that the 
former wife was awarded exclusive possession of the marital home until the children reach the 
age of majority and that the former husband will be required to pay for the mortgage, taxes, and 
insurance for the marital home for the entire duration of the former wife's exclusive occupancy 
of the home." 
 7.  "We therefore find no error with the trial court including the mortgage payments in the 
former wife's gross monthly income." 
Schafstall v. Schafstall, 211 So.3d 1108 (Fla. 3d DCA 2017) 
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EVIDENCE SUPPORTED TRIAL COURT'S INCLUSION OF IN-KIND 
CONTRIBUTION FROM FORMER WIFE'S MOTHER TO PAY FOR HER CELL 
PHONE SERVICES IN CALCULATING FORMER WIFE'S GROSS MONTHLY 
INCOME. 
 
The Former Wife appealed from findings contained in the final judgment of dissolution of 
marriage entered by the trial court. She disputed the trial court's findings and calculation of her 
monthly income. The District Court held that the findings were supported by competent, 
substantial evidence, and affirmed: 
 1.  "The trial court has discretion in determining the amount of alimony or child support." 
 2.  "Accordingly, we will only reverse the trial court's determinations as to these issues 
'where no reasonable man would take the view adopted by the trial court.'" 
 3.  "Contrary to the former wife's contention, the trial court was required to include in its 
calculation of the former wife's gross monthly income the value of the mortgage payments paid 
by the former husband as in kind contributions." 
 4.  "The trial court's inclusion of the former wife's mother's in-kind contributions in the 
amount of $250 per month was based on the former wife's testimony that her mother paid for her 
cell phone bill." 
 5.  "Additionally, the former wife's financial affidavit states that she pays $250 for her 
phone services." 
 6.  "Thus, the record evidence supports the trial court's inclusion of these $250 in kind 
contributions in the calculation of the former wife's income." 
Schafstall v. Schafstall, 211 So.3d 1108 (Fla. 3d DCA 2017) 
 
ADMINISTRATIVE LAW JUDGE'S DETERMINATION OF AMOUNT OF CREDIT 
AWARDED TO FATHER FOR PAYMENTS MADE DURING RETROACTIVE 
PERIOD WAS SUPPORTED BY COMPETENT SUBSTANTIAL EVIDENCE. 
 
 The Mother appealed from a Final Administrative Support Order determining the support 
obligations of Father.  Specifically, the Mother disputes the amount of credit awarded to the 
Father for payments made during the retroactive period. The Third District Court of Appeal held: 
 1.  "Because the administrative law judge's finding on this issue is supported by 
competent substantial evidence, we affirm." 
 2.  "'The administrative law judge's decision has the presumption of correctness in 
appellate proceedings and the burden is on the appellant to demonstrate error.'" 
 3.  "This Court may not reverse the ALJ's findings of fact if those findings are supported 
by competent, substantial evidence." 
 4.  "Section 409.2563, Florida Statutes (2016), governs the Department's administrative 
establishment of a child support obligation." 
 5.  "When a parent from whom support is being sought files a timely request for a hearing 
contesting the Department's proposed administrative support order, as the father did here, the 
case is transferred to the DOAH in order for it to conduct further proceedings.  If a hearing is 
held, section 409.2563(6) mandates that an ALJ 'shall consider all available and admissible 
information.'  Additionally, any administrative support order must comply with section 61.30, 
Florida Statutes." 
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 6.  "Section 61.30(17)(b) requires that in determining a retroactive child support 
obligation the ALJ must consider '[a]ll actual payments made by a parent to the other parent or 
the child or third parties for the benefit of the child throughout the proposed retroactive period.' " 
 7.  "Given these statutory obligations, an ALJ is not limited to the amounts set forth in the 
Department's proposed administrative support order and instead must establish child support 
obligations based upon all available and admissible information developed at the administrative 
hearing." 
 8.  "On appeal, the mother seeks review of the amount of credit awarded to the father for 
payments made during the retroactive period, asserting that the father provided only a cell phone, 
$150, and clothing and gifts for the children.  In other words, the mother challenges the ALJ's 
finding that the father provided cash and money order payments for the benefit of his children 
during the retroactive period." 
 9.  "A review of the hearing transcript shows that the mother specifically objected to the 
ALJ's determination that the father receive credit for cash payments, claiming instead that he 
never paid her in cash." 
 10.  "'Factual inferences are to be drawn by the [ALJ] as trier of fact.  As the trier of fact, 
the ALJ 'was charged with the responsibility of weighing the evidence, and as such, was free to 
accept or reject all or any portion of any witness's testimony and to resolve conflicts in the 
evidence.'" 
 11.  "Here, the ALJ heard testimony from both the mother and father on the issue of 
payments made by the father for the benefit of his children during the retroactive period - the 
mother testified that the father made one $150 payment by money order, while the father testified 
he made eight monthly cash payments along with $1,384 in money order payments." 
 12.  "The ALJ also considered receipts for the money order payments which were 
admitted into evidence." 
 13.  "After considering all available and admissible information presented at the hearing, 
the ALJ found the father's testimony on this issue more credible than the mother's testimony." 
 14.  "Because this Court cannot reweigh the evidence, we affirm and conclude that the 
ALJ's finding of fact on this issue is supported by competent, substantial evidence." 
Hernandez v. Guerra and Dep't of Revenue, 42 FLW D2168 (Fla. 3d DCA 2017) 
 


Fourth District 
 


TRIAL COURT ERRED WHEN IT CALCULATED WIFE'S CHILD SUPPORT 
OBLIGATION WITHOUT CONSIDERING AMOUNT SHE PAID FOR CHILD CARE 
EACH MONTH. 
 
 The Former Wife argued on appeal that the trial court erred in its calculation of child 
support when it failed to consider her monthly childcare expenses and, additionally, was based 
upon a mathematical error.  The District Court held: 
 1.  "[W]e affirm in part and reverse in part the court's calculation of the Former Wife's 
child support obligation." 
 2.  "The Former Wife argues the court erred when it calculated her child support 
obligation without considering the amount she pays each month for child care." 
 3.  "We agree, because section 61.30(7), Florida Statutes (2015), provides that 'childcare 
costs incurred due to employment ... of either parent shall be added to the basic obligation.' " 
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 4.  "Therefore, on remand the court should recalculate child support after including the 
child care costs incurred by the Former Wife." 
 5.  "With regard to the mathematical error, the court determined the Former Wife's net 
monthly income was $1,620, and her monthly obligation for the period of April 2010 through 
September 2013 was $348." 
 6.  "While the court established a time period for retroactive child support from April 
2010 through September 2013, it erroneously indicated there were forty-six months during that 
time period. In fact, there are forty-two months during that time period." 
 7.  "Due to this miscalculation in months, the court's retroactive award resulted in the 
Former Wife owing $1,392 too much." 
 8.  "We reverse and remand for recalculation of the Former Wife's retroactive child 
support obligation, subject to any additional changes that result from including the Former 
Wife's child care expenses as discussed above." 
Gillette v. Gillette, 226 So.3d 958 (Fla. 4th DCA 2017) 
 


Fifth District 
 


MEANINGFUL REVIEW OF AMOUNTS OF CHILD SUPPORT AND DURATIONAL 
ALIMONY AWARDS IS PRECLUDED WHERE FINAL JUDGMENT CONTAINED 
MATERIAL INCONSISTENCIES AND DID NOT INCLUDE NECESSARY FINDINGS 
OF FACT. 
 
 The former husband appealed from a final judgment of dissolution of marriage, 
challenging the amounts of child support and durational alimony that he was ordered to pay the 
former wife. The parties were married in October 1999. There were three minor children born of 
the marriage. The parties resolved the issues of shared parental responsibility and timesharing of 
the minor children prior to trial. Because of a pending bankruptcy, the parties stipulated that 
equitable distribution issues would be resolved at a later date. Approximately two months after 
trial, the trial court entered an eight and one-half page final judgment. On appeal, the former 
husband contends that his durational alimony obligation is excessive. 
 1.  "We are unable to conduct meaningful appellate review because the final judgment 
contains material inconsistencies and fails to include necessary findings of fact." 
 2.  "Accordingly, we reverse and remand for the trial court to make additional factual 
findings, to remedy the material inconsistencies contained in the final judgment, and then, to the 
extent required, to reconsider the child support and durational alimony awards." 
 3.  "The final judgment included findings as to each party's gross income, but failed to set 
forth findings as to either party's net income." 
 4.  "Additionally, the final judgment contained inconsistent provisions as to the amount 
of durational alimony to be paid by the former husband." 
 5.  "In one paragraph, the former husband was ordered to pay durational alimony of 
$1200 per month beginning April 2016 and terminating on August 1, 2021.   In another 
paragraph, the former husband's durational alimony was determined to be $1200 per month until 
June 2018. At that time, the durational alimony would be reduced to $800 per month, ceasing on 
August 1, 2021." 
 6.  "Elsewhere, the final judgment recited that the reduced amount of durational alimony 
as of June 2018, should be $850 per month, rather than $800 per month." 
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 7.  "We are unable to adequately address [the former husband's] argument [that the 
durational alimony ordered is excessive] because of the lack of findings as to the parties' 
respective net incomes, and because of our uncertainty as to the former husband's actual alimony 
obligation for the period of time from June 1, 2018 to August 1, 2021." 
 8,  "Accordingly, on remand, the trial court is directed to make factual findings as to the 
parties' respective net incomes and to remedy the aforementioned inconsistencies in the final 
judgment." 
 9.  "The final judgment further required the former husband to pay child support in the 
amount of $645.86 per month.  Again, meaningful appellate review is precluded by the absence 
of necessary factual findings." 
 10.  "No child support guidelines worksheet was attached to the final judgment or made 
part of the record, and the trial court made no findings as to the parties' respective net incomes or 
the cost of health insurance for the minor children." 
 11.  "Section 61.30, Florida Statutes (2016), establishes the method by which a trial court 
must determine the presumptive child support guideline amount." 
 12.  "If the child support awarded deviates from the guideline amount by more than five 
percent, the final judgment must explain why the guideline amount is unjust or inappropriate." 
 13.  "Here, the absence of necessary findings precludes us from determining whether the 
child support awarded was a departure from the guidelines and, if so, whether that departure was 
justified." 
 14.  "On remand, the trial court is to make findings necessary to properly calculate the 
child support guideline amount." 
Brown v. Brown, 220 So.3d 560 (Fla. 5th DCA 2017) 
 
WHERE RECORD INDICATES THAT BOTH PARTIES EARN INCOME, IT WAS 
ERROR TO FAIL TO AWARD FORMER HUSBAND CHILD SUPPORT. 
 
 The Former Husband appealed from a supplemental final judgment of dissolution of 
marriage and order for relocation, which separated the parties' three minor children between the 
parents. The supplemental final judgment granted Former Husband's relocation request in part, 
permitting the parties' now-fifteen-year-old twins to relocate to Virginia with him, but denied the 
request as to the parties' third child, A.S., a nine-year-old boy, who was ordered to remain with 
Former Wife in Florida. 
 When they filed the dissolution of marriage action, both parents resided in Florida. The 
original parenting plan adopted by the trial court initially provided for rotating timesharing 
between the parents with Former Husband paying monthly child support. Subsequently, Former 
Husband, who lost his teaching job in Florida, received a job offer in Virginia, where his 
extended family resides. He petitioned the trial court to relocate the minor children to Virginia 
pursuant to Florida Statute 61.13001. After an evidentiary hearing on the petition, the trial court 
rendered a judgment separating the children between the parties, ordering Former Husband to 
"be responsible for all transportation costs associated with transporting the minor children for 
timesharing with the Mother," and that "[a]s a result of the two oldest minor children residing 
with Father, and Father being responsible for transportation costs, neither parent [would] be 
required to pay child support to the other." Former Husband appealed and the Fifth District Court 
of Appeal held: 
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 1.  "Second, the trial court erred, in a split custody situation, when it failed to award 
Former Husband child support." 
 2.  "'Although the child support guidelines set forth in section 61.30, Florida Statutes, do 
not address a split custody situation, where, as here, both parties earn income, it is an abuse of 
discretion not to award both parties child support.'" 
 3.  "In a case where both parties owe a support obligation, the trial court may set-off the 
respective obligations of the parties and order a net child support award." 
 4.  "As in [an earlier case], although the judgment in this case does not include the 
findings required by section 61.30, the record does indicate that both parties earn income." 
 5.  "As such, on remand, if there is a compelling reason to separate the siblings, and a 
modification of support is appropriate, the trial court must calculate an award of child support to 
both parties." 
 6.  "In such a case, the trial court should make the findings required by section 61.30, 
including calculating the amount of support owed to each child and the net income of the 
parties." 
Sickels v. Sickels, 221 So.3d 778 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED BY ORDERING FORMER HUSBAND TO PAY ALL 
TIMESHARING TRANSPORTATION EXPENSES. 
 
 The Former Husband appealed from a supplemental final judgment of dissolution of 
marriage and order for relocation, which separated the parties' three minor children between the 
parents. The supplemental final judgment granted Former Husband's relocation request in part, 
permitting the parties' now-fifteen-year-old twins to relocate to Virginia with him, but denied the 
request as to the parties' third child, A.S., a nine-year-old boy, who was ordered to remain with 
Former Wife in Florida. 
 When they filed the dissolution of marriage action, both parents resided in Florida. The 
original parenting plan adopted by the trial court initially provided for rotating timesharing 
between the parents with Former Husband paying monthly child support. Subsequently, Former 
Husband, who lost his teaching job in Florida, received a job offer in Virginia, where his 
extended family resides. He petitioned the trial court to relocate the minor children to Virginia 
pursuant to Florida Statute 61.13001. After an evidentiary hearing on the petition, the trial court 
rendered a judgment separating the children between the parties, ordering Former Husband to 
"be responsible for all transportation costs associated with transporting the minor children for 
timesharing with the Mother," and that "[a]s a result of the two oldest minor children residing 
with Father, and Father being responsible for transportation costs, neither parent [would] be 
required to pay child support to the other." Former Husband appealed and the Fifth District Court 
of Appeal held: 
 1.  “Finally, the trial court erred by ordering Former Husband to pay all timesharing 
transportation expenses." 
 2.  “In Hindle v. Fuith, 33 So.3d 782 (Fla. 5th DCA 2010), this Court held that '[c]hild 
support guidelines provide that transportation expenses, like other childrearing costs, should be 
shared by the parents in accordance with their financial means.'" 
 3.  "In contravention of Hindle's mandate, the judgment in this case required Former 
Husband to bear all transportation costs necessary to effectuate the timesharing schedule, without 
findings concerning each party's financial means." 







  129 


 4.  "Although there is record evidence that Former Husband's income substantially 
exceeds that of Former Wife, on remand, the trial court must apportion timesharing 
transportation expenses according to the parties' financial means." 
 5.  "Therefore, the supplemental final judgment is reversed, and this case is remanded for 
the trial court to determine whether there is a compelling reason to separate the siblings, and if 
child support is modified, to do so in accordance with this opinion." 
Sickels v. Sickels, 221 So.3d 778 (Fla. 5th DCA 2017) 
 
 


F.  Imputed Income 


 
First District 


TRIAL COURT ERRED IN IMPUTING $80,000 OF INCOME TO FORMER HUSBAND 
ON ASSUMPTION HE COULD SECURE A JOB AS A CORPORATE PILOT WHERE 
THERE WAS NO EVIDENCE THAT THERE ARE ANY CORPORATE PILOT 
POSITIONS AVAILABLE IN AREA FOR WHICH FORMER HUSBAND IS 
QUALIFIED AND THAT WOULD WORK WITH EQUAL TIMESHARING PLAN. 
 
 The Former Husband appealed from the trial court's revised order entered on remand, 
arguing the trial court erred in imputing $80,000 of income to him on the assumption that he 
could secure a job as a corporate pilot while still maintaining his equal timesharing with the 
parties' minor children in Tallahassee.  The Former Husband last worked as a pilot in 2013. The 
record evidence indicates that he is not qualified for a commercial pilot position because he does 
not have a bachelor's degree. He would have to undergo re-certification training to qualify to 
pilot some aircraft, at great expense and far away from home. He has tried without success to 
obtain a corporate pilot position. At the time of the post-remand hearing, he was working for the 
state as a medical disability examiner earning $35,000 a year. 
 At the evidentiary hearing on remand, the Former Wife again failed to present competent, 
substantial evidence to support the trial court's imputation of $80,000 income to the Former 
Husband. The Former Wife also failed to present evidence sufficient to establish the geographic 
bounds of the relevant employment community, and likewise failed to establish that the Former 
Husband could obtain a pilot position making $80,000 within an appropriate geographic area. On 
appeal, the First District Court of Appeal held: 
 1.  "Given this failure of proof, the trial court improperly imputed income to the Former 
Husband.  We therefore again reverse the imputation of income to the Former Husband." 
 2.  "The Former Husband argues that, because the Former Wife already has had two 
opportunities to prove that income should be imputed to him and in what amount, and has failed, 
she should not be given a third bite at the same apple." 
 3.  "While we agree that the evidence already of record is not legally sufficient to support 
the imputation order currently before the Court, the parties continue to have the right to seek 
relief on the basis of changed circumstances." 
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 4.  "Absent legally sufficient evidence to support imputed income, however, the trial 
court must re-calculate Former Husband's child support obligations and arrearages on the basis 
of his actual earnings." 
Broga v. Broga, 227 So.3d 239 (Fla. 1st DCA 2017) 


Second District 


Third District 


COMPETENT SUBSTANTIAL EVIDENCE SUPPORTED TRIAL COURT'S FACTUAL 
FINDINGS AND DETERMINATIONS REGARDING FORMER WIFE'S IMPUTED 
INCOME FOR HER VOLUNTARY UNDEREMPLOYMENT, AND COURT WOULD 
NOT SECOND-GUESS TRIAL COURT'S FINDING THAT THE WIFE'S EVIDENCE 
OF HER INABILITY TO WORK WAS NOT CREDIBLE. 
 
The Former Wife appealed from findings contained in the final judgment of dissolution of 
marriage entered by the trial court. She disputed the trial court's findings and calculation of her 
monthly income. The District Court held that the findings were supported by competent, 
substantial evidence, and affirmed: 
 1.  "The trial court has discretion in determining the amount of alimony or child support." 
 2.  "Accordingly, we will only reverse the trial court's determinations as to these issues 
'where no reasonable man would take the view adopted by the trial court.'" 
 3.  "Additionally, the trial court's imputation of income to a spouse will be upheld if it is 
supported by competent, substantial evidence." 
 4.  "When determining child support, the trial court must impute income to a parent if the 
trial court finds that the parent is voluntarily unemployed or underemployed, unless the trial 
court finds that the parent suffers from a 'physical or mental incapacity or other circumstance 
over which the parent has no control.'" 
 5.  "The trial court made the following findings to support its imputation of income to the 
former wife for her voluntary unemployment: (1) the former wife's refusal to work, although she 
admitted in a deposition taken in this case that she can work part-time; (2) the former wife's 
concession that she used to work twenty hours per week earning $20 per hour when she was 
working as a bookkeeper in 2012, despite suffering from the same chronic fatigue syndrome at 
that time; and (3) the testimony of the former wife's expert witness regarding the former wife's 
ability to work was based on the former wife's self-reported condition, as opposed to an 
independent scientific and medical evaluation." 
 6.  "Based on its evaluation of the evidence, the trial court imputed income to the former 
wife at a rate of fifteen hours every other week, at $15 per hour--an amount which is less than the 
amount of hours the former wife had worked and the amount she had earned during the course of 
her most recent employment." 
 7.  "These factual findings and determinations are supported by competent substantial 
evidence, and '[t]his court will not second-guess the trial court's finding that the wife's evidence 
of her inability to work was not credible.'" 
Schafstall v. Schafstall, 211 So.3d 1108 (Fla. 3d DCA 2017) 
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Fourth District 
 


Fifth District 
 


 


G.  Miscellaneous 


 
First District 


IN ORDERING REPAYMENT OF OVERPAYMENTS, COURT IMPROPERLY 
CALCULATED AMOUNT OF OVERPAYMENTS BY ACCEPTING FIGURES 
HUSBAND'S COUNSEL PROVIDED WITHOUT ANY EVIDENCE OF HOW MUCH 
FORMER HUSBAND HAD ACTUALLY PAID. 
 
 The former husband and the former wife ended their marriage in 2007. The final 
judgment of dissolution incorporated the parties' marital settlement agreement, which detailed 
their respective responsibilities regarding their minor child. Pursuant to the agreement, the 
former husband was to provide the child's health insurance, pay child support of some $800 per 
month, and pay for medical expenses not covered by insurance.  Five years later, the former 
husband petitioned for a modification, alleging that he had become involuntarily unemployed. 
Subsequently, the former husband began receiving Social Security disability income. The trial 
court found that there was a substantial change in circumstances and granted the modification. 
The trial court reduced the husband's child support obligations retroactively, ordered repayment 
of overpayments, and provided that the child's uncovered medical expenses would be allocated 
based on the parties' "respective percentages of income." Although the wife does not dispute the 
trial court's determination of a substantial change in circumstances, she challenges certain 
aspects of the modification order. The First District Court of Appeal found: 
 1.  "In determining the amount of the husband's overpayment, the trial court accepted the 
figures the husband's counsel provided, without any evidence of how much the husband actually 
paid." 
 2.  "Absent agreement of the parties, the trial court needed an evidentiary basis for the 
amount of the overpayment." 
 3.  "We therefore reverse and remand for additional proceedings." 
Strawitch v. Strawitch, 214 So.3d 802 (Fla. 1st DCA 2017) 
 
ALTHOUGH TRIAL COURT CONCLUDED THAT PARTIES' AGREEMENT 
WAIVING CHILD SUPPORT BY/FROM EITHER PARENT WAS IN CHILDREN'S 
BEST INTERESTS, NEITHER AGREEMENT NOR FINAL JUDGMENT ADDRESSED 
NEEDS OF CHILDREN, OVERALL FINANCIAL CIRCUMSTANCES OF PARTIES, 
OR ANY OTHER FACTOR IN SECTION 61.30. 
 
 The Mother contested the provision of the Final Judgment relating to child support, 
arguing that the trial court erred in deviating from the child support guidelines and denying her 
child support to the detriment of the children. The Father supported the final judgment on the 
basis that it incorporated the negotiated settlement agreement between the parties, which 
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provided that neither parent would be responsible for paying child support to the other parent. 
The First District Court of Appeal found: 
 1.  "A trial court has an independent duty to determine the appropriateness of child 
support provisions in a marital settlement agreement before incorporating them into a final 
judgment of dissolution." 
 2.  "This duty exists because child support is a right that belongs to the child.  It is not a 
requirement imposed by one parent on the other; rather it is a dual obligation imposed on the 
parents by the state.'" 
 3.  "Accordingly, parents may not contract away or waive the rights of their child for 
support." 
 4.  "The statutory guidelines set forth in section 61.30, Florida Statutes, are the starting 
point for the child support determination. The trial court is permitted to deviate plus or minus 
five percent from the presumptive guideline amount after considering all relevant factors and can 
deviate more than five percent upon a written finding explaining why ordering payment of the 
guideline amount would be unjust or inappropriate." 
 5.  "In cases where the parenting plan provides that each child spend a 'substantial 
amount of time' with each parent, the methodology of section 61.30(11)(b) is used to calculate 
child support." 
 6.  "In the instant case, the final judgment incorporated the parties' agreement that neither 
is required to pay child support to the other.  Although the court concluded that this arrangement 
is in the 'children's best interests,' neither the agreement nor the final judgment addressed the 
needs of the children, the overall financial circumstances of the parties, or any other factor in 
section 61.30." 
 7.  "In the absence of information concerning the manner in which the child support 
determination was made, we are unable to meaningfully review whether the trial court 
discharged its independent obligation to assess whether the parties' agreement serves the best 
interests of the children." 
 8.  "Accordingly, we reverse the provision of the final judgment relating to child support 
and remand for further proceedings consistent with this opinion." 
Lancaster v. Lancaster, 228 So.3d 1197 (Fla. 1st DCA 2017) 
 


Second District 


Third District 


Fourth District 


TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN IT CONCLUDED THAT 
FORMER HUSBAND WAS NOT VOLUNTARILY UNDEREMPLOYED FOR 
PURPOSES OF CALCULATING CHILD SUPPORT. 
 
 After twelve years of marriage, the Former Husband filed a petition for dissolution of 
marriage and requested sole parental responsibility and to be designated the primary residential 
parent of the parties' only child. After a three-day trial, the court issued a twenty-five page Final 
Judgment of Dissolution of Marriage.  The court found that the Former Wife had a bachelor's 
degree in communications from Loyola Marymount University in Los Angeles, California, and 
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the Former Husband had a master's degree in mechanical engineering from the University of 
Florida in Gainesville, Florida. 
 Prior to the marriage, both parties worked outside the home. The Former Wife quit her 
job in 2001, and remained unemployed until the petition for dissolution was filed. The Former 
Husband was employed as an engineer working with cellular phone technology at a technology 
company, earning roughly $90,000 per year until 2004. The court found that the Former 
Husband's "experience is with cellular phone technology as it existed in 2004—which was before 
the release of the first iPhone and the other smart phones that are popular today." 
 In 2001, with the encouragement of the Former Wife, the Former Husband started a cloud 
computing storage business, Shadow Storage. He operated Shadow Storage simultaneously with 
his employment at the technology company until 2004. The court found that "the parties 
mutually decided in 2004, that the [Former] Husband would resign from [the technology 
company] where he worked with cellular phones to devote himself full-time to working with 
Shadow Storage, Inc., the family business, as well as raise the parties' son." Since 2004, the 
Former Husband has worked full-time for Shadow Storage. 
 The Former Husband testified that from the time he began working full-time at Shadow 
Storage until the filing of the petition, the Former Wife did not ask him to give up his work at 
Shadow Storage or demand that he find work outside the home. Importantly, for purposes of this 
appeal, the court found this testimony to be credible. While the Former Wife agreed to the 
Former Husband's working at Shadow Storage during the marriage, her consent dissolved with 
the marriage. As a result, the Former Wife argued to the circuit court that the Former Husband is 
voluntarily underemployed. Although he testified that he works between forty and fifty hours per 
week at Shadow Storage, the highest amount of gross income he made in any year from the 
company was $13,000. The Former Wife presented a vocational expert who testified the Former 
Husband could be employed in various fields and earn significantly more than he earned at 
Shadow Storage. The court, however,  did not find the expert credible.  
 The court also found the Former Husband's flexible work schedule was a benefit to the 
couple and the minor child. The flexible schedule allowed the Former Husband to care for the 
child when he was ill, volunteer at school and with extracurricular activities, and allowed the 
Former Husband "to be highly involved in the minor child's education at a level that would have 
been highly unlikely had the Husband not resigned his position in 2004 with [the technology 
company] and committed himself to being a work from home father." 
 Based upon these findings, the court found the Former Wife had failed to meet her 
burden to establish the Former Husband was voluntarily underemployed. The Former Wife 
timely sought rehearing and, after the motion for rehearing was denied, appealed the court's 
judgment. The Fourth District Court of Appeal found: 
 1.  "[W]e hold that the court did not abuse its discretion when it concluded the Former 
Husband was not voluntarily underemployed." 
 2.  "Our 'standard of review is whether the trial court's determination is supported by 
competent, substantial evidence.'" 
 3.  "The governing statute, section 61.30(2)(b), Florida Statutes (2015), provides that a 
court 'shall' impute income to a parent it finds to be voluntarily underemployed." 
 4.  "To determine whether to impute income as a result of voluntary underemployment, 
the court engages in a two-step process.  First, the court must conclude the termination of income 
was voluntary.  Second, 'the court must determine whether the subsequent unemployment 
'resulted from the spouse's pursuit of his own interests or through less than diligent and bona fide 
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efforts to find employment paying income at a level equal to or better than that Formerly 
received.'" 
 5.  "The burden is on the party asserting that the other spouse is voluntarily unemployed 
or underemployed." 
 6.  "Generally, the Former Wife asserts the court failed to sufficiently conduct the two-
part test.  She relies upon the evidence regarding the Former Husband's income after he left his 
employment at the technology company, arguing his testimony that he intended to remain self-
employed 'should have been a shock to the conscience of the trial court.'" 
 7.  "We acknowledge that a person can become 'underemployed' by leaving a more 
lucrative position in order to pursue an interest in a family business." 
 8.  "[Here] the court made detailed findings regarding the origins of the Former 
Husband's employment, the agreement of the parties to that situation, and the benefit to the child 
as a result.  Further, the court rejected the Former Wife's expert's testimony and evidence 
regarding the Former Husband's earning potential.  The court noted the expert did not consider 
technological changes since the Former Husband was previously employed at the technology 
company working on cellular phones and, additionally, found the expert's methodology to be 
flawed." 
 9.  "In essence, the Former Wife now asks us to judge the wisdom of a business decision 
jointly made by the parties six years prior to their separation.  We are not at liberty to question 
the wisdom, or lack thereof, of the Former Husband's decision to remain in a business that has 
proven unprofitable." 
 10.  "There are a myriad of other issues beyond profitability a business owner considers 
when making business decisions.  There are also many issues that a trier of fact may rely upon 
when making a determination regarding underemployment.  If the issue of underemployment 
was one that focused solely on profitability, we would have a system that strangles small 
businesses which struggle at their inception and forces those business owners to cede their 
business in favor of employment at a more established company.  That may be wise in some 
instances but not in others where the once struggling small business builds over time into a more 
profitable enterprise." 
 11.  “Regardless, here we are tasked with determining whether the court's determination 
is supported by competent substantial evidence.  As there was competent substantial evidence to 
support each of the court's findings, we cannot conclude the court abused its discretion in 
determining the Former Husband was not voluntarily underemployed." 
Gillette v. Gillette, 226 So.3d 958 (Fla. 4th DCA 2017) 
 


Fifth District 
 


IN DENYING FATHER'S REQUEST TO MODIFY CHILD SUPPORT OBLIGATION, 
TRIAL COURT ERRONEOUSLY STATED THAT NO FINANCIAL AFFIDAVITS 
WERE ADMITTED INTO EVIDENCE, AND ERRONEOUSLY FAILED TO 
RECOGNIZE THAT ISSUE WAS TRIED BY CONSENT. 
 
 The father appeals a post-dissolution order denying his request to modify his child 
support obligation. The father argues that the trial court reversibly erred in denying his request to 
modify his child support obligation, because (1) the trial court incorrectly stated that no financial 
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affidavits were admitted into evidence during the modification hearing, and (2) the court failed to 
recognize that the issue was tried by consent. 
 In 2014, the father filed a petition seeking to modify the parties' timesharing arrangement. 
With his petition, he filed a financial affidavit, which, in pertinent part, stated that "this case 
involves the establishment or modification of child support." In response, the mother filed a pro 
se Counter Supplemental Petition of Modification of Child Support and a financial affidavit that 
stated "this case involves the establishment or modification of child support." During the 
modification hearing, both parents identified their financial affidavits and they were admitted 
into evidence. The father also identified a child support guideline document which had been 
prepared by his counsel. The court entered an order that modified the parent's timesharing and 
stated that child support "will be modified based upon a new child support guidelines worksheet 
to be prepared by [the father's counsel]." However, the trial court then entered an order stating 
that it lacked the "authority to modify child support where the matter was not plead or tried by 
consent and where no financial affidavits were submitted." The District Court found: 
 1.  "Contrary to the trial court's ruling, the financial affidavits were admitted into 
evidence during the modification hearing, and the record demonstrates that both parties were on 
actual notice that child support modification was at issue in the proceedings below." 
 2.  "Accordingly, the trial court's order on child support is reversed, and this matter is 
remanded for the trial court to consider the father's child support modification request." 
Foley v. Foley, 211 So.3d 370 (Fla. 5th DCA 2017) 
 
A TRIAL COURT DOES NOT ABUSE DISCRETION IN SETTING AN INITIAL 
CHILD SUPPORT OBLIGATION BY IMPUTING INCOME TO AN INCARCERATED 
PARENT. 
 
 The father appealed from the final judgment dissolving his marriage to the mother. The 
trial court awarded sole parental responsibility of the parties' minor children to mother, granted 
her request to change the children's surname, and ordered father to pay child support.  Prior to 
the dissolution of marriage, the father was convicted of two counts of knowingly attempting to 
persuade, induce, and entice a person believed to be a minor to engage in illicit sexual conduct. 
He was serving a lengthy sentence in federal prison. The issue presented was whether the trial 
court abused its discretion by entering an initial child support order based on imputing income to 
the father, even though he is incarcerated. The Fifth District Court of Appeal held: 
 1.  "Initially, we address Father's argument that his due process rights were violated 
because he was 'blindsided' by Mother's request for child support at trial." 
 2.  "Although Mother did not request child support in her petition for dissolution of 
marriage, contrary to Father's assertion, the request for child support was listed as an issue for 
resolution in Mother's pretrial statement." 
 3.  "Likewise, Father's pretrial statement addressed the child support issue, indicating that 
he was presently unable to afford child support." 
 4.  "Father does not argue that he objected to the issue of child support at trial; further, we 
do not have a transcript of the trial reflecting any objection." 
 5.  "Thus, Father cannot establish that the trial court violated his due process rights in 
considering the child support issue." 
 6.  "As to the child support order, this case presents an issue of first impression in our 
Court and an issue that has divided other jurisdictions." 
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 7.  "Two of our sister courts have considered the question and reached opposite 
conclusions." 
 8.  "The Florida Supreme Court addressed the related issue of modification of a 
preexisting child support award in Department of Revenue v. Jackson, 846 So.2d 486 (Fla. 
2003).  Specifically, the Court addressed 'whether a court should permit a parent to have a 
preexisting support obligation modified or suspended based upon an inability to fulfill the 
financial support obligation during a period of imprisonment.'" 
 9.  "The Court determined that an incarcerated individual is not entitled to an automatic 
modification based on a reduction in income resulting from the incarceration." 
 10.  "Rather, the Court held that: (1) an incarcerated parent may file a petition to modify 
the support obligation; (2) the trial court will hold the petition in abeyance throughout the period 
of incarceration; and (3) the 'support installments, although still outstanding according to the 
original payment schedule, do not accrue as a vested interest of the child to be reduced to 
judgment which cannot be altered.'" 
 11.  "The decision whether to impute income to an incarcerated parent in order to 
establish an initial child support obligation raises competing policy concerns—the obligation of a 
parent to provide support for his or her children versus an incarcerated individual's inability to 
pay." 
 12.  "Although in most instances a parent without the ability to pay will not be ordered to 
pay child support, the child support guidelines allow for imputation of income if the evidence 
demonstrates that the obligor's 'unemployment or underemployment is voluntary.'" 
 13.  "We believe that an individual's actions that lead to incarceration are voluntary for 
purposes of the statute." 
 14.  "We do not think that section 61.30 was intended to operate as a shield to avoid 
having an initial support obligation established while the parent is incarcerated." 
 15.  "Indeed, 'the duty to support one's children pre-exists other duties voluntarily 
assumed or imposed by law." 
 16.  "‘It exists as a result of parenthood and came into force before any criminal 
conviction.'" 
 17.  "It would be inconsistent to allow an incarcerated parent's child support obligation, 
which was set before incarceration, to continue to accrue until the parent's release from prison, 
and yet not allow the trial court to initially set a minimum amount of child support for an 
individual who is already incarcerated." 
 18.  "To preclude an initial award of child support that would accrue during the period of 
a parent's incarceration would deprive a child of the support to which he or she is entitled." 
 19.  "Accordingly, we hold that a trial court does not abuse its discretion in setting an 
initial child support obligation by imputing income to an incarcerated parent." 
 20.  "We affirm the trial court's decision to do so in this case; we align ourselves with the 
Fourth District in McCall and certify conflict with the First District in Llamas." 
Wilkerson v. Wilkerson, 220 So.3d 480  (Fla. 5th DCA 2017) 
 
 







  137 


 


VI.  EQUITABLE DISTRIBUTION 
 


A.  Marital vs. Non-Marital Assets/Liabilities 


 
Supreme Court 


TRIAL COURT PROPERLY DETERMINED THAT MARITAL PROPERTY WAS 
CREATED BY WAY OF INTERSPOUSAL GIFT DURING THE PARTIES' 
MARRIAGE. 
 
 The issue in this dissolution of marriage case was whether the Fourth District Court of 
Appeal applied an improper standard of review to the trial court's factual findings regarding 
whether a spouse had donative intent to establish that property was an interspousal gift and, 
therefore, included in the marital estate subject to equitable distribution.  The wife argued that 
the appropriate standard is "competent, substantial evidence," and the Fourth District erroneously 
concluded that the trial court's findings did not satisfy this standard. The husband argued that, 
although a single sentence in the Fourth District's opinion could be interpreted to apply the 
wrong standard of review, the wife misread the Fourth District's opinion, which correctly 
accepted the trial court's findings of fact. However, the husband additionally argued that the 
Fourth District incorrectly applied the facts regarding Lake George (on of the assets at issue) to 
the law.  The Supreme Court of Florida accepted jurisdiction and thereafter held: 
 1.  "Pursuant to section 61.075(6)(a)1.c, Florida Statutes, the trial court concluded that 
'the Husband made an interspousal gift during the marriage to the Wife of an interest in 
Hickstead.' " 
 2.  "On rehearing, the trial court determined that competent, substantial evidence existed 
to support this finding… In making this determination, the trial court reasoned that although 
Husband 'purchased, financed and primarily paid for' Hickstead [one of the properties at issue] 
with his non-marital assets, it 'nonetheless should be considered marital assets.' " 
 3.  "Similarly, although Hickstead was 'titled primarily in the name of the Husband alone, 
that is not dispositive of whether [it] should be considered [a] marital asset.’" 
 4.  “'Wife and Husband both signed the mortgage on ... Hickstead.’ And, the trial court 
found that Hickstead was the parties' 'marital residence throughout the vast majority of the 
marriage and where the parties raised their children and lived as a family.'  Indeed, 'Wife was 
extremely and directly involved in all aspects of the Hickstead ... residence ... which was the 
family's primary home for approximately twenty years.’" 
 5.  "In 1997, Husband formed Hooker Hollow….As the Fourth District explained, 
Husband's purpose for creating Hooker Hollow was 'to turn [Hickstead] into a corporation and 
transfer part of the title to another entity. Only ... Husband was listed as the seller, but both 
parties signed the warranty deed transferring title of [Hickstead] to [Hooker Hollow].'" 
 6.  "Likewise, the trial court explained that Hooker Hollow 'was an entity created during 
the marriage to hold the asset which is the Hickstead ... marital home in Wellington, Florida.'" 
 7.  "As to this transfer, the trial court explained:  'There was evidence that ... the Wife 
actually signed the deed to that property when changing title to Hooker Hollow ..., and the Wife 
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signed closing documents/sale documents .... The Wife testified that she trusted the Husband 
with regard to documenting title to this property and transfer of title to this property, but she 
always understood from the actions of the Husband and the family that she had an interest in the 
Hickstead ... residence and property.'" 
 8.  "When Wife learned that Husband had no intention of sharing with her any of the 
proceeds from selling Hickstead to the Raethers, she immediately 'filed for dissolution of 
marriage.'" 
 9.  "Just after Wife filed for dissolution, the Raethers purchased Hickstead from Hooker 
Hollow for $4.5 million." 
 10.  "Reviewing all of the evidence related to Hickstead, the trial court stated: 'The 
totality of the testimony was that the Wife could and did treat [Hickstead] as her own. Although 
the living expenses of these properties were paid for from the Husband's assets, the Wife was not 
limited or restricted in any way from incurring the costs and expenses of maintaining and 
operating a family home at [Hickstead] .... Additionally, [Hickstead] provided the Wife 
unfettered access and use of the stables and horses to pursue her lifelong passion.... [I]t was clear 
from the evidence and testimony that while the horse business always lost money, the Husband 
and Wife centered their personal and social life around their love of horses....[Hickstead] [was] 
more than [a] mere line item asset[ ] in the name of the Husband during their marriage. [This] 
propert[y] [was] and should be considered [a] joint marital asset[ ] of the Husband and Wife in 
equitable distribution by this Court, the way [it was] considered [a] joint marital asset [ ] by the 
parties as they lived and raised a family in [this] “asset."’” 
 11.  "Ultimately, the trial court concluded: 'The Husband through his actions, or relative 
inaction, over the many years the family lived in [Hickstead] confirmed an interspousal gift to 
the Wife. The Court finds that the conduct of the parties, including the conduct of the Husband, 
demonstrates and establishes a donative intent of the Husband, delivery or possession of an 
interest in [Hickstead] ... as a gift to the Wife and surrender of dominion and control of those 
properties to the Wife.'" 
 12.  "Accordingly, the trial court found that Hooker Hollow was a marital asset because it 
was 'created during the marriage to hold the asset which is the marital home in Wellington, 
Florida,' as testified to by Wife's forensic accountant." 
 13.  "While one factor independently - such as Wife signing the Warranty Deed or being 
listed on the mortgage, or Wife's unfettered access to and autonomy in residing, maintaining, and 
improving Hickstead - does not establish an interspousal gift for purposes of equitable 
distribution in a dissolution of marriage, viewing Husband's actions comprehensively leads us to 
conclude that competent, substantial evidence supports the trial court's finding that Hickstead 
was an interspousal gift, of which Husband intended to divest himself of complete dominion and 
control to his Wife." 
 14.  “[As to a second property, Lake George], we agree with the Fourth District that the 
record contains competent, substantial evidence to support the trial court's finding that Lake 
George is marital property subject to equitable distribution." 
 15.  "Lake George was ‘the family's summer residence throughout the vast majority of 
the marriage.’ Like Hickstead, Husband purchased Lake George ‘with funds that can be traced to 
his pre-marital assets kept separate by the parties' prenuptial agreement.’  Likewise, Husband 
was the only signatory on the title and promissory note for the mortgage on Lake George through 
CitiBank.  However, as the trial court recognized, title is not dispositive in this inquiry." 
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 16.  "As the Fourth District explained:  'The Husband's "clear and unmistakable" 
intention with the Lake George property was, at least in part, as a gift to the Wife, which was 
established through the Wife's testimony about the Husband sending her a card for their tenth 
wedding anniversary with a picture of the property. This was after the Wife had expressed her 
desire to have a home up north and both parties searched for a suitable property. Additionally, 
the Wife purchased some furnishings and incidentals for the home from her separate 
funds….Because there is evidence of donative intent with regards to the Lake George property, 
we turn to the remaining two elements of a gift: delivery or possession and surrender of 
dominion and control.... In regards to delivery or possession, we hold the trial court did not abuse 
its discretion in finding that delivery was made at the time the Wife obtained keys to the property 
and began to possess the property as her summer home according to the intention of the 
Husband. Also, ... the evidence is uncontroverted that the Wife had unfettered access to the home 
and made decisions on care and maintenance of the property with the ability to incur expenses on 
behalf of the Husband, evidencing the Husband's surrender of control to her, at least in part.’" 
 17.  "In light of the trial court's findings of fact, the evidence in the record, and the Fourth 
District's analysis, we agree with the Fourth District that competent, substantial evidence 
supports the trial court's determination that Lake George was marital property subject to 
equitable distribution." 
 18.  "We conclude that the proper standard of review on appeal when reviewing a trial 
court's determination, in a dissolution of marriage, of whether a spouse had donative intent to 
establish that property was an interspousal gift subject to equitable distribution is 'competent, 
substantial evidence.' " 
 19.  "In this case, we conclude that such evidence existed to support the trial judge's 
conclusion that both properties at issue were marital assets under section 61.075, Florida 
Statutes." 
Hooker v. Hooker, 220 So.3d 397 (Fla. 2017) 
 


First District 


WHERE HUSBAND AND HIS SISTER EACH OWNED HALF INTEREST IN PARCEL 
PRIOR TO PARTIES' MARRIAGE, AND AFTER PARTIES WERE MARRIED 
HUSBAND ACQUIRED SISTER'S HALF INTEREST USING MARITAL FUNDS, 
TRIAL COURT ERRED IN FINDING THAT ENTIRE PARCEL, INCLUDING HALF 
INTEREST OWNED BY HUSBAND PRIOR TO MARRIAGE, WAS A MARITAL 
ASSET. 
 
 The Former Husband appealed from a final order equitably distributing the parties' 
marital assets. One of the assets at issue was the Pigeon Creek property, consisting of two 
contiguous parcels, one 13 acres, and the other 3.5 acres. When the parties married in 2001, the 
Husband and his sister each owned an undivided half-interest in the smaller parcel, and the 
Husband solely owned the larger parcel. During the marriage, the parties gave the Husband's 
sister money to pay the property taxes on a different tract of land she owned. As repayment, she 
deeded her half-interest in the 3.5 acre Pigeon Creek parcel to the Husband. Thus, both Pigeon 
Creek parcels were titled solely in the Husband's name when the marriage was dissolved. The 
trial court determined that all of the 3.5 acre parcel was a marital asset because the Husband 
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acquired the sister's half-interest with marital funds. This appeal followed and the District Court 
held: 
 1.  "We review de novo a trial court's legal conclusion that an asset is marital or non-
marital." 
 2.  "Assets acquired during the marriage by either spouse individually or by both spouses 
jointly are marital assets." 
 3.  "On the other hand, assets acquired by either party before the marriage are nonmarital 
assets." 
 4.  "Therefore, the half-interest Husband acquired in the 3.5-acre parcel of the Pigeon 
Creek property before the marriage was a non-marital asset, while the interest he acquired during 
the marriage with marital funds was a marital asset." 
 5.  "Husband's acquisition of his sister's half-interest in the parcel with marital funds did 
not convert his pre-marital half-interest into a marital asset." 
 6.  "Therefore, the trial court erred in determining that the 3.5-acre parcel of the Pigeon 
Creek property was entirely a marital asset." 
 7.  "Accordingly, we remand this case to the trial court for entry of an amended final 
order consistent with this opinion." 
Landrum v. Landrum, 212 So.3d 486 (Fla. 1st DCA 2017) 
 
TRIAL COURT ERRED IN MAKING UNEQUAL DISTRIBUTION WITHOUT 
REQUIRED FINDINGS. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "We review a trial court's ruling on equitable distribution of marital assets under the 
abuse of discretion standard." 
 2.  "In a dissolution of marriage proceeding, the distribution of assets and liabilities must 
be equal unless an unequal distribution is warranted under the statutory factors listed in § 
61.075(1)(a)–(j), Florida Statutes." 
 3.  "Before a trial court may unequally distribute marital assets and liabilities, it must 
consider the relevant statutory factors." 
 4.  "The trial court did not equally distribute the assets in this case, but required Appellant 
to take sole possession of a certain loan obligation because he had a higher income." 
 5.  "The court did not evaluate the statutory factors." 
 6.  "Thus we reverse and remand so that the trial court may consider and make required 
findings before making an unequal distribution in [the Wife's] favor." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
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TRIAL COURT CORRECTLY TREATED EARNINGS FROM OIL AND GAS 
COMPANY AND DRILLING RIGHTS WHICH WERE COMPANY'S PRIMARY 
ASSET AS MARITAL EVEN THOUGH HUSBAND ACQUIRED BUSINESS AND 
DRILLING RIGHTS BEFORE THE MARRIAGE WHERE PROCEEDS FROM SALE 
OF THE DRILLING RIGHTS WERE COMMINGLED WITH MARITAL FUNDS BUT 
ERRED IN DETERMINING OTHER ASSETS AS MARITAL. 
 
 The Former Husband appealed from the trial court's final judgment of dissolution of his 
marriage to the Former Wife arguing that the trial court erred in including the value of the 2014 
Jaguar F–Type as both a stand-alone asset and in the adjusted cash amount, and in its allocation 
of assets owned by Continental Financial Services, LLC ("Financial Services"), in devising the 
equitable distribution scheme.  
 The Wife filed her petition for dissolution in March 2013, after nearly fourteen years of 
marriage.  The Husband is the sole shareholder and owner of three companies: Worldwide 
Financials, LLC ("Worldwide"); Continental Development, LLC ("Development"); and Crude 
Oil & Gas, Inc. ("Crude Oil"). Financial Services is a partnership between William Pierce and 
Worldwide, a company wholly owned by Husband. The Wife asked the trial court to designate 
the property and assets held by Worldwide, Development, Crude Oil, and Financial Services as 
marital assets. 
 The parties owned various properties, vehicles, and businesses they acquired during the 
marriage. The Husband disputed the equitable distribution of Crude Oil's assets, including the 
2014 Jaguar F–Type and the assets of Financial Services, due to his status as a fifty-percent 
shareholder. The equitable distribution schedule incorporated into the final judgment assigned to 
Husband an adjusted cash amount of $776,752. The value of adjusted cash included $578,000 
earned by Crude Oil. In addition to the adjusted cash amount, the 2014 Jaguar F–Type, 
purchased with Crude Oil funds, was credited against Husband in the amount of $75,750. The 
equitable distribution assigned to Wife the Tortuga Lot and the Ameritrade Account, which are 
assets of Financial Services. The Husband contends that the trial court erred in valuing Crude Oil 
as a marital asset when calculating the adjusted cash amount and the First District Court of 
Appeal held: 
 1.  "We reverse the final judgment and remand for the trial court to correct the equitable 
distribution schedule consistent with this opinion." 
 2.  "'We review a trial court's characterization of an asset as marital or non-marital de 
novo and any factual findings necessary to make this legal conclusion for competent, substantial 
evidence.'" 
 3.  "Husband argues that the value of Crude Oil, and its primary asset, the drilling rights, 
is premarital because he acquired the business and drilling rights long before the parties 
married." 
 4.  "'Non-marital assets may lose their non-marital character and become marital assets 
where, as here, they have been commingled with marital assets.' " 
 5.  "'Money is fungible, and once commingled it loses its separate character.'" 
 6.  "When non-marital funds are commingled with marital funds, the non-marital funds 
become marital funds and therefore are subject to equitable distribution." 
 7.  "Although Husband is correct that Crude Oil's primary asset, the deep-oil drilling 
rights, originated as a non-marital asset, the record evidence supports the trial court's factual 
finding that the proceeds from the sale of the drilling rights were commingled when Crude Oil 
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funds were loaned to Development, causing them to lose their non-marital character, despite the 
eventual return of the funds to a Crude Oil account.  The earnings of Crude Oil are therefore 
marital assets." 
 8.  "Despite correctly characterizing Crude Oil funds as martial assets, the trial court 
erred in calculating the 2014 Jaguar F–Type twice, both as a separate asset and in the adjusted 
cash amount assigned to Husband through Crude Oil.  Husband purchased the 2014 Jaguar F–
Type with Crude Oil funds from the sale of the drilling rights.  The trial court included the value 
of the 2014 Jaguar F–Type in calculating the adjusted cash amount of $578,000.  Because the 
value was already included in the adjusted cash amount, the trial court erred in assigning $75,750 
for the 2014 Jaguar F–Type to Husband." 
 9.  "Husband argues that the trial court erred in awarding Wife exclusive right and title to 
the Tortuga Lot and the Ameritrade account, assets owned by Financial Services.  Husband 
alleges that any interest in Financial Services should have been limited to Husband's fifty-percent 
share of ownership in Financial Services." 
 10.  "In this case, the evidence supported Husband's claim that Financial Services is 
owned equally by Pierce and Worldwide, Husband's wholly-owned company.  At the final 
hearing on April 27, 2015, Wife stated that she would not be asking the trial court to determine 
Financial Services as a full marital asset, but only the fifty-percent owned by Husband, as the 
other fifty-percent was owned by Pierce.   Both Wife and Husband's separate accountants 
testified as to Husband's fifty-percent ownership interest of Financial Services.  The deposition 
of Pierce was admitted, which outlined the fifty-percent ownership agreement.  In addition, the 
tax records of Financial Services reflected a fifty-percent ownership agreement." 
 11.  "The trial court did not have jurisdiction to adjudicate the property rights of Pierce, 
who was not a party to the dissolution action.  Thus, the trial court erred in distributing the full 
value of assets owned by Financial Services, specifically, the Tortuga Lot, a piece of real 
property titled to Financial Services, and an Ameritrade account to Wife." 
 12.  "Because we conclude that the trial court erred in calculating the 2014 Jaguar F–
Type as adjusted cash and a separate marital asset, and erred in awarding Financial Services' 
assets to Wife, the trial court will have to address the equitable distribution of the parties' assets 
on remand." 
Sturms v. Sturms, 226 So.3d 1004 (Fla. 1st DCA 2017)  
 


Second District 


Third District 


Fourth District 
 


ERROR TO FAIL TO INCLUDE HUSBAND'S LOAN ON BOAT AND TRAILER IN 
EQUITABLE DISTRIBUTION SCHEME. 
 
 The former husband appealed from the trial court's amended final judgment of 
dissolution of his marriage to the former wife. The Fourth District Court of Appeal affirmed 
without comment on all issues raised, except for one: 
 1.  "The trial court erred by failing to include the Husband's loan on the boat and trailer in 
its equitable distribution scheme." 
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 2.  "The Husband's expert testified that Husband owed $21,167 on the boat and trailer." 
 3.  "The Wife also conceded that there was a loan." 
 4.  "Moreover, in their proposed equitable distribution schemes, both parties included the 
loan and valued the debt at $21,167." 
 5.  "However, in the trial court's equitable distribution scheme, the loan is not included." 
 6.  "Therefore, we reverse and remand for the trial court to include the Husband's loan on 
the boat and trailer when equitably distributing the parties' assets and liabilities." 
Fiscina v. Fiscina, 223 So.3d 1009 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO INCLUDE IN FINAL JUDGMENT 
WRITTEN FINDINGS SPECIFICALLY ADDRESSING SEVERAL LOANS FORMER 
HUSBAND TESTIFIED HE OWED TO VARIOUS FAMILY MEMBERS AND A BANK. 
 
 The former husband challenged the equitable distribution of liabilities in a final judgment 
of dissolution of marriage. At issue were several loans that the former husband testified he owed 
to various family members and a bank. He had no loan documents to prove their existence. In 
making equitable distribution, the judgment stated: "As to any debt not otherwise addressed 
herein each party shall be responsible for any and all debt that appears in his or her own name as 
his or her sole and separate debt and shall indemnify and hold harmless the other party 
therefrom." The judgment did not otherwise identify the subject loans. The Fourth District Court 
of Appeal found: 
 1.  "Section 61.075(3), Florida Statutes (2016), requires that the court make written 
findings of fact identifying marital assets and liabilities." 
 2.  "Although at the final hearing the judge said that he thought these particular loans 
were non-marital, personal debts made after the date of separation, those findings were not 
included in the final judgment." 
 3.  "Moreover, the judge did not establish a separation date, and the former husband 
testified that the loans were used to fix up or purchase two of the marital properties." 
 4.  "Therefore, it is hard to square the testimony with the judge's ruling, unless the judge 
simply did not believe the former husband and his relatives that the loans were made and were 
used for marital purposes." 
 5.  "Nevertheless, 'failure to make sufficient findings regarding value of property and 
identification of marital assets and debts constitutes reversible error and requires remand for 
appropriate findings to be made.'" 
 6.  "We therefore reverse and remand for the trial court to make appropriate findings and 
to readjust the equitable distribution plan, if necessary." 
Raphael v. Raphael, 221 So.3d 687 (Fla. 4th DCA 2017) 
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SHARES OF STOCK TRANSFERRED FROM HUSBAND'S FATHER TO HUSBAND 
DURING MARRIAGE AND TITLED IN HUSBAND'S NAME, WHICH TRANSFERS 
WERE MADE SOLELY TO AVOID PAYING FOREIGN DEATH TAX THAT WOULD 
BE IMPOSED IF THE STOCK WERE BEQUEATHED TO HUSBAND UPON 
FATHER'S DEATH, SHOULD HAVE BEEN CLASSIFIED AS HUSBAND'S NON-
MARITAL ASSETS. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage. 
Primarily, the Wife contended that the trial court erred by (1) not awarding her permanent 
alimony; (2) failing to classify certain stock as assets in determining support; (3) ordering the 
parties to pay the proceeds of the sale of rental property to a certain non-party creditor; and (4) 
denying her motion for attorney's fees. 
 When the Husband filed for divorce in 2013, the couple had been married for seventeen-
and-a-half years. Both spouses were in their early forties by the time of divorce. Husband was 
the principal source of income throughout the marriage (abetted by the generosity of his parents), 
while Wife was both homemaker and, in the last years of the marriage, a stay-at-home mother. 
There was considerable evidence introduced at trial concerning Husband's various business 
ventures throughout the marriage. At the time of divorce, Husband was a part owner of a 
restaurant. He lived in Brazil with a new girlfriend and their two minor children. The Wife, 
meanwhile, remained in Broward County, Florida, where the couple had lived, taking care of the 
couple's children who were also minors.  Throughout the marriage, the Husband and Wife 
received generous gifts from Husband's parents. In 1999, Husband's father purchased the couple 
a house in California valued at approximately $800,000. The house was later sold. Then, when 
the couple moved to Broward County, Husband's parents again purchased a marital home for the 
couple. Evidence at trial suggested the Broward County home's value was about $650,000 to 
$700,000. The couple also decided to purchase a rental home (hereinafter "rental property"), 
subject to a mortgage. The value of the rental property was about $300,000 to $350,000. When 
Husband could no longer afford to pay the mortgage sometime around 2007 or 2008, his father 
loaned him approximately $260,000 to pay it. 
 Although the couple lived a relatively comfortable life during their marriage, Husband's 
financial affidavits and tax returns demonstrated that lifestyle was due in large part to his father. 
Husband's latest amended financial affidavit, for 2014, showed that he earned a monthly gross 
income of $6,295. He listed $1,281,300 in total assets, and over $1,035,199 in total liabilities. 
Husband reported that his father gave him a substantial amount of assets, but also testified that 
there were strings attached in the form of great debt. In fact, at trial, the court found that 
Husband's father loaned Husband approximately $1,410,000 over the course of the marriage. On 
his financial affidavit, Husband also claimed he owned contingent assets—shares in a company 
called DSC Holdings Limited—valued at $885,000. Evidence admitted at trial showed the true 
value of these shares to be in excess of one million dollars. As for Wife, she made no income, 
and argued at trial that her monthly reasonable living expenses exceeded $20,000. However, the 
trial court determined that Wife's temporary alimony award, which totaled $2,500 a month and 
included an unspecified amount of rental income from the rental property, was sufficient to cover 
her reasonable living expenses. 
 Pertaining to equitable distribution, the District Court held, with respect to shares of stock 
transferred to the Husband by his father: 
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 1.  "At trial, Husband's father testified that he transferred the shares to Husband in 2005.  
Husband was thus the legal owner in name of the stock." 
 2.  "As the First District Court of Appeal explained, albeit in a different context:  In our 
analysis, we start with the principle that, corporate records provide a prima facie evidentiary 
basis for determining ownership of corporate stock. Thus, when a party's name appears as a 
shareholder in the official corporate records, the burden is on that party to establish that he or she 
was not a shareholder. Some courts have expressed this principle in terms of estoppel, so that a 
person who permits his name to be registered on the books of the corporation as the owner of 
shares of stock may be estopped from disputing his ownership of the shares." 
 3.  "Here, we too start our analysis of ownership of the stock by looking to who was the 
title owner.  At trial, Wife submitted incontrovertible evidence that it was Husband." 
 4.  "Moreover, on the stand, both Husband and his father agreed that the shares were in 
Husband's name." 
 5.  "Our decision regarding ownership of the stock is also guided by the principles of 
estoppel." 
 6.  "At trial, Husband's father directly testified that the reason he placed ownership of the 
stock in his son's name was to avoid paying a forty percent 'death tax' in Taiwan. The father 
acknowledged that he intended to bequeath the stock to Husband upon the father's death, but did 
not want to pay taxes." 
 7.  "To accomplish this tax-avoidance objective, he needed to actually transfer ownership 
of the stock to his son before his (the father's) death." 
 8.  "Now, though, it appears Husband and his father want it both ways.  They wish to 
circumvent foreign tax obligations by placing ownership of the stock in Husband's name, yet 
circumvent our State's marital dissolution support laws by arguing those same assets are in 
reality the father's.  We are not persuaded." 
 9.  "One of our sister courts, in Collinson v. Miller, 903 So.2d 221 (Fla. 2d DCA 2005), 
outlined the basis of our rejection of Husband's argument.  There, the decedent's children also 
attempted to enforce a type of agreement that sought to evade taxes.  The court struck the 
arrangement down, explaining:  'It seems odd, to say the least, that a court of equity would 
impose a constructive trust in favor of the Miller children ... against a third party, to enforce an 
oral agreement specifically designed to evade taxes. If the constructive trust were upheld, it 
appears the Miller children would successfully obtain this property without paying the federal 
taxes due and owing based upon the agreement they sought to enforce.'" 
 10.  "We too are loath to grant Husband's request that we impose as an equitable remedy 
a resulting trust in the shares for his father." 
 11.  "Instead, we hold that the shares were non-marital assets owned by Husband." 
 12.  "We accordingly reverse and remand for the trial court to reconsider and recalculate 
its determinations of the various forms of support with the understanding that the shares at issue 
are assets of Husband rather than of his father." 
Hua v. Tsung, 222 So.3d 584 (Fla. 4th DCA 2017) 
 







  146 


TRIAL COURT ERRED IN INCLUDING TAX REFUND IN EQUITABLE 
DISTRIBUTION WHERE REFUND WAS DISSIPATED BEFORE TRIAL AND THERE 
WAS NO FINDING OF MISCONDUCT. 
 
 The Former Husband contended on appeal that the trial court erred in including the 
parties' 2010 tax refund in its equitable distribution scheme when the refund was dissipated 
before trial and the trial court did not make a finding of misconduct. The Fourth District Court of 
Appeal found: 
 1.  "We review a trial court's determination of equitable distribution for an abuse of 
discretion." 
 2.  "'Distribution of marital assets and liabilities must be supported by factual findings in 
the judgment or order based on competent substantial evidence.'" 
 3.  "'A trial court's legal conclusion that an asset is marital or non-marital is subject to de 
novo review.'" 
 4.  "We agree [with the Former Husband that the trial court erred in including the parties' 
2010 tax refund in its equitable distribution scheme when the refund was dissipated before trial 
and the trial court did not make a finding of misconduct]." 
 5.  "Therefore, we reverse and remand for the trial court to omit the tax refund from its 
equitable distribution analysis." 
Higgins v. Higgins, 226 So.3d 901 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO PROVIDE REASONS FOR FINDING THAT 
HUSBAND'S BOAT WAS A MARITAL ASSET WHERE BOAT REPLACED ONE THE 
HUSBAND OWNED PRIOR TO MARRIAGE AND HUSBAND CLAIMED IT WAS 
PURCHASED WITH INSURANCE PROCEEDS ATTRIBUTABLE TO IRREPARABLE 
DAMAGE TO PREMARITAL BOAT. 
 
 During the trial below, the Former Husband testified that he purchased the replacement 
boat using insurance proceeds he received after his premarital boat was irreparably damaged. 
The Former Wife did not dispute that insurance proceeds related to the premarital boat were used 
to purchase the second boat. Instead, she testified that the Former Husband gifted her the new 
boat as a Christmas gift. The Former Husband's argued that the trial court erred in treating the 
new boat as a marital asset. The Fourth District Court of Appeal held: 
 1.  "We review a trial court's determination of equitable distribution for an abuse of 
discretion." 
 2.  "'Distribution of marital assets and liabilities must be supported by factual findings in 
the judgment or order based on competent substantial evidence.'" 
 3.  "'A trial court's legal conclusion that an asset is marital or non-marital is subject to de 
novo review.'" 
 4.  "Non-marital assets include '[a]ssets acquired ... by either party prior to the marriage, 
and assets acquired ... in exchange for such assets.'" 
 5.  "In deeming the new boat to be a marital asset, the trial court stated that the Former 
Husband 'claims he used' insurance proceeds 'to purchase the [new] boat,' and it further found 
that the boat was titled in the Former Husband's name but currently in the Former Wife's 
possession." 
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 6.  "It is unclear from these findings why the trial court designated the boat as a marital 
asset." 
 7.  "The Former Wife argues that the trial court made a credibility determination and 
believed her, but the court did not make any findings relating to the Former Wife's testimony that 
the Former Husband gifted her the new boat." 
 8.  "This lack of findings makes review impossible." 
 9.  "For that reason, we must reverse and remand for the trial court to either make factual 
findings that support designation of the new boat as a marital asset or amend the equitable 
distribution scheme." 
Higgins v. Higgins, 226 So.3d 901 Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN TREATING AS MARITAL ASSET ALL THE PROCEEDS 
FROM SALE OF PROPERTY OWNED BY WIFE PRIOR TO MARRIAGE BASED ON 
FINDINGS THAT WIFE USED MARITAL FUNDS TO PAY DOWN MORTGAGE AND 
MAKE REPAIRS TO PROPERTY. 
 
 The Former Wife was divorced before marrying the Former Husband in the instant case. 
She and her ex-Husband owned what she called the Bittern Street property. Her parents loaned 
her $100,000 to buy out her ex-Husband's interest in the property. There was conflicting 
evidence regarding whether her parents held a mortgage on the property. Transcripts of 
depositions and a pre-trial hearing were entered into evidence. During one deposition, the 
Former Wife testified that on the date she married the Former Husband, her parents held a 
mortgage on the property. She could not recall whether she made monthly mortgage payments to 
her parents. In another deposition, she again confirmed that her parents held a mortgage on the 
property during the parties' marriage. She testified that she did not make monthly mortgage 
payments and that the entire loan was paid off with proceeds from the sale of the Bittern Street 
property. During a pre-trial hearing, the Former Wife testified that the property carried a 
mortgage on the date the parties married, and that she used her income during the parties' 
marriage to make mortgage and tax payments on the property. 
 At trial, the Former Wife testified that she borrowed $119,000 from her parents and that 
her parents never held a mortgage on the property. She introduced into evidence a claim of lien 
filed by her mother, which reflects that the Former Wife borrowed $455,000 to "purchase, 
renovate, and repair [the] dwelling," and that the loan was "to be repaid upon sale and closing of 
[the Bittern Street property]." According to the Former Wife, she did not borrow that amount 
from her parents; rather, that amount represented the value of the property when the Former Wife 
divorced her ex-Husband. The Former Wife also introduced a release of claim purported to be 
signed by her mother in 2000. 
 The evidence also showed that the Former Wife used marital funds to repair the property 
from damage it suffered during two hurricanes; she replaced the roof, removed a screen 
enclosure and wallpaper, painted damaged ceilings, and installed new carpeting in a portion of 
the home. Some of the repairs were paid for using insurance proceeds. 
 The parties took out a home equity line of credit utilizing the equity in the Bittern Street 
property. They used funds from the line of credit to construct the marital home. Subsequently, 
they took out a "construction loan" utilizing the marital home as security and used those funds to 
satisfy the line of credit. The Bittern Street property sold during the marriage for $1,050,000. 
The amount remaining on the mortgage held by the Former Wife's parents was satisfied with 
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proceeds from the sale. The Former Wife then deposited proceeds from the sale into a bank 
account. 
 Per the Former Wife, the property depreciated in value during the marriage. It was worth 
$450,000 when the Former Wife and her ex-Husband divorced, and any appreciation in the 
property's value happened before the Former Wife married the Former Husband. According to 
the Former Husband, the Former Wife told him at some point that the property was worth 
$1,000,000 when the parties were married. 
 The trial court found that all of the proceeds from the sale constituted a marital asset. The 
trial court provided the following reasons for designating the proceeds as a marital asset: (1) the 
Former Wife used marital funds to pay down the mortgage and make repairs to the property; (2) 
the Former Wife had the burden to establish whether any part of the enhanced value is exempt 
from distribution and failed to meet her burden; (3) the equity in the Bittern Street property was 
used to obtain a line of credit, the funds from which were used to construct the marital home; and 
(4) the parties took out a loan using the marital home as security and used loan funds to satisfy 
the line of credit. Based on these factors, the trial court found that the "parties absolutely, 
positively commingled these assets," and "[a]s such, the value of the Bittern home is a marital 
asset." The Former Wife cross-appealed and the Fourth District Court of Appeal held: 
 1.  "We review a trial court's determination of equitable distribution for an abuse of 
discretion." 
 2.  "'Distribution of marital assets and liabilities must be supported by factual findings in 
the judgment or order based on competent substantial evidence.'" 
 3.  "'A trial court's legal conclusion that an asset is marital or non-marital is subject to de 
novo review.'" 
 4.  "Marital assets include '[t]he enhancement in value and appreciation of nonmarital 
assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital assets, or both.'" 
 5.  "Additionally, an increase in the equity value of property is a marital asset subject to 
equitable distribution." 
 6.  "'However, improvements or expenditures of marital funds to a non-marital asset does 
not transform the entire asset into a marital asset; rather, it is only the "enhancement in value and 
appreciation" which becomes a marital asset.'" 
 7.  "The party asserting entitlement to an increase in the value of non-marital property has 
the burden of proving the enhancement." 
 8.  "Once a party establishes that marital labor or funds were used to enhance the non-
marital property's value, the burden shifts to the other party to show that some, if any, portion of 
the enhanced value is exempt from equitable distribution." 
 9.  "'[T]o make an award for the enhancement in value and appreciation of a non-marital 
asset, the court must make specific findings as to the value of such enhancement and 
appreciation during the marriage, as well as which portion of that enhanced value is attributable 
to marital funds and labor.'" 
 10.  "'When improvements are made to real property, the court should make findings 
regarding the current value of the property and the value of the property prior to the marital 
enhancements. The court should then make findings regarding the amount of the appreciation 
that was attributable to the marital enhancements.'" 
 11.  "Here, there was scant evidence regarding the enhanced value of the Bittern Street 
property. The Former Wife testified that the value depreciated between the parties' marriage and 
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the date the property was sold.  The Former Husband testified that the Former Wife told him the 
property was worth $1 million when the parties married… The property sold for $1,050,000." 
 12.  "Additionally, although any increase in equity due to mortgage payments made by 
the Former Wife using marital funds would be subject to equitable distribution, there was no 
evidence as to the amount by which the equity increased." 
 13.  "Instead of taking additional evidence and making the required findings as to 
enhanced value, the trial court designated as a marital asset all of the proceeds from the sale of 
the Bittern Street property." 
 14.  "On remand, after taking additional evidence, the trial court must make findings as to 
the enhanced value of the property, including any increase in equity that is due to the Former 
Wife's use of marital funds to pay down the mortgage held by her parents." 
 15.  "After taking additional evidence, if the trial court finds that the Former Husband has 
established the amount of increase in value and equity from the date of marriage to the sale date, 
the Former Wife will then have the burden of showing that any portion of those respective 
increases were not due to marital contribution." 
Higgins v. Higgins, 226 So.3d 901 (Fla. 4th DCA 2017) 
 


Fifth District 
 


ERROR TO INCLUDE IN VALUATION OF WIFE'S JEWELRY THE VALUE OF 
ENGAGEMENT RING WHICH HUSBAND CONCEDED WAS A NON-MARITAL 
ASSET. 
 
 The wife appealed from the final order entered by the trial court dissolving her marriage 
to the husband. The wife claimed that the trial court reversibly erred in equitably distributing her 
jewelry. She maintains that the trial court's $10,000 valuation of her jewelry for purposes of 
equitable distribution is not supported by substantial competent evidence. 
 1.  "The husband listed jewelry valued at $10,000.00 on his financial affidavits, in his 
pre-trial memorandum, and in his proposed equitable distribution schedule." 
 2.  "Yet, during trial, the husband's counsel conceded:  ‘Okay. And I think we can all 
agree that [$]3,500 to [$]4,000 of [the $10,000.00] is a non-marital engagement ring that was 
given to her before the marriage. So that drops it down to about six grand.’" 
 3.  "However, in the final dissolution order, the trial court ruled: 'WIFE'S JEWELRY. 
The wife has jewelry with an approximate marital value of $10,000.00 as of the date of filing. 
That jewelry should remain the property of the wife as equitable distribution.’" 
 4.  "Since the husband agreed that the wife's engagement ring was a pre-marital gift and, 
thus, a non-marital asset, and he agreed that the remaining jewelry was valued at $6,000.00, we 
reverse and remand for the entry of an amended final judgment increasing the husband's 
equalizing payment by $2,000.00." 
Fawcett v. Gainey, 214 So.3d 793 (Fla. 5th DCA 2017) 
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TRIAL COURT ERRED IN FAILING TO CATEGORIZE PARTIES' SON'S STUDENT 
AND AUTOMOBILE LOANS AS MARITAL OBLIGATIONS AND FAILING TO 
INCLUDE THEM IN EQUITABLE DISTRIBUTION. 
 
 The former husband contests the Final Judgment of Dissolution of Marriage, contending 
that the trial court erred in distributing certain assets and debts between the parties, including 
their son's school and automobile loans. The Fifth District Court of Appeal reversed, finding: 
 1.  "Both parties testified at trial that [the former wife] and their son cosigned on the car 
loan and [the former husband] cosigned on the student loans." 
 2.  "'All assets acquired and liabilities incurred by either spouse subsequent to the date of 
the marriage and not specifically established as non-marital assets or liabilities are presumed to 
be marital assets and liabilities.'" 
 3.  "Therefore, because [the former husband] and [the former wife] entered into these 
loans before the petition for dissolution of marriage was filed, they were marital debts that 
should have been included in the equitable distribution." 
 4.  "We note parenthetically that [the former wife] conceded during oral argument that it 
was error not to classify the student and automobile loans as marital obligations." 
 5.  "Upon remand, the trial court is directed to modify the equitable distribution in this 
case accordingly." 
Wayne v. Einspar, 217 So.3d 223 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO INCLUDE IN FINAL JUDGMENT 
FACTUAL FINDINGS ADVISING PARTIES OF ITS RATIONALE FOR UNEQUAL 
ALLOCATION OF MARITAL LIABILITIES OR ITS CONSIDERATION OF 
RELEVANT FACTORS OTHER THAN FORMER WIFE'S INABILITY TO PAY. 
 
 The Former Husband appealed from a Final Judgment for Dissolution of Marriage and an 
order denying his motion for rehearing and clarification of the final judgment. The Former 
Husband argued that the trial court erred ordering an unequal distribution of marital debt without 
making statutorily-required factual findings in support of the determination. The Fifth District 
Court of Appeal found: 
 1.  "In the final judgment, the trial court assigned a marital debt of $281,782 to Former 
Husband solely on the basis that Former Wife did not have the ability to pay the debt." 
 2.  "However, a gap in spouses' earning abilities is an insufficient basis for unequal 
distribution of marital assets and liabilities." 
 3.  "In determining equitable distribution of marital assets and liabilities, a trial court 
'must begin with the premise that the distribution should be equal, unless there is a justification 
for an unequal distribution based on all relevant factors.'" 
 4.  "To justify unequal distribution, the trial court must include in the final judgment 
findings of fact supporting its determination." 
 5.  "In this case, the trial court failed to include in the final judgment factual findings 
advising the parties of its rationale for the unequal allocation of marital liabilities or its 
consideration of the relevant factors other than Former Wife's inability to pay the marital debt." 
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 6.  "Accordingly, we reverse and remand for the trial court to make the necessary 
findings or to reconsider the allocation of marital debt, which may also require reconsideration of 
the award of alimony and attorney's fees." 
Vilardi v. Vilardi, 225 So.3d 395 (Fla. 5th DCA 2017) 
 


B.  Valuation 


 
First District  


TRIAL COURT ERRED BY NOT VALUING MARITAL ASSETS AND LIABILITIES 
DISTRIBUTED IN SUPPLEMENTAL FINAL JUDGMENT; TRIAL COURT MUST 
MAKE FINDINGS TO JUSTIFY AN UNEQUAL DISTRIBUTION OF MARITAL 
ASSETS AND LIABILITIES. 
 
 The Former Husband appealed from the supplemental final judgment of dissolution of 
marriage and the post-judgment order on the Former Wife's motion for contempt, enforcement, 
and sanctions. The District Court of Appeal found merit only in the Former Husband's argument 
that the trial court erred by not valuing the marital assets and liabilities distributed in the 
supplemental final judgment and held: 
 1.  "[O]n that issue, we reverse and remand for the trial court to make specific findings on 
the value of the marital assets and liabilities, and if necessary based on those findings, to either 
reconsider the distribution scheme in the supplemental final judgment or make additional 
findings to support an unequal distribution." 
 2.  "Section 61.075(3), Florida Statutes (2014), requires the trial court to make specific 
written findings of fact to support its distribution of the parties' marital assets and liabilities, 
including findings on the values of the assets and liabilities." 
 3.  "Without such findings, the appellate court is unable to conduct a meaningful review 
of the distribution ordered by the trial court." 
 4.  "Here, the trial court specifically identified the significant marital assets and liabilities 
and specified which spouse received them." 
 5.  "The court did not, however, make the required written findings concerning the 
valuation of these assets and liabilities." 
 6.  "Without such findings, we are unable to determine whether the distribution ordered 
by the trial court was equal, but it appears that the distribution favored the former wife." 
 7.  "Specifically, based on the values listed in the parties' financial affidavits, it appears 
that the former wife received between $179,793 and $202,406 in net assets while the former 
husband received between negative $8,614 and negative $17,270 in net assets." 
 8.  "The trial court has the authority to order an unequal distribution of marital assets and 
liabilities." 
 9.  "However, if it does so, the court must provide specific written findings justifying the 
unequal distribution." 
 10.  "Here, the supplemental final judgment contains no findings to justify what appears 
to be an unequal distribution of the marital assets and liabilities." 
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 11.  "Accordingly, we reverse the distribution of the marital assets and liabilities in the 
supplemental final judgment and remand for the trial court to (1) make specific findings on the 
values of the marital assets and liabilities distributed to each party, and (2) either reconsider the 
distribution scheme to equally distribute the marital assets and liabilities, or make specific 
findings to justify an unequal distribution." 
Navarro v. Navarro, 209 So.3d 74 (Fla. 1st DCA 2017) 
 
IN DISTRIBUTING BANK ACCOUNTS, TRIAL COURT ABUSED DISCRETION IN 
USING BALANCES IN ACCOUNTS AS OF DATE OF FILING OF PETITION 
RATHER THAN BALANCES IN ACCOUNTS AS OF DATE OF FINAL HEARING 
WHERE ACCOUNTS HAD BEEN DIMINISHED DURING PROCEEDINGS FOR 
LIVING EXPENSES, AND THERE WAS NO EVIDENCE OF MISCONDUCT ON PART 
OF HUSBAND 
 
 This is an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raised four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
award. 
 The parties were married for approximately thirty-nine years and it was undisputed that 
the former husband was the bread-winner and had a substantially larger earning potential than 
the former wife. The former husband had several bank accounts, most of which were correctly 
considered to be marital assets by the trial court. Of particular significance were two BBVA 
Compass Bank accounts. The former wife submitted evidence that the combined balance of the 
two BBVA accounts was $8,345.00 at the time the petition for dissolution was filed in May 
2015. However, at the final hearing, the former husband provided unrebutted testimony that the 
combined value of the two BBVA accounts had been significantly reduced to $2,432.00. He 
further testified that these two accounts had been used for his living expenses and to pay bills 
associated with the marital home. The former husband asked the trial court to use the balance of 
the accounts at the date of the final hearing as opposed to the date of filing. The trial court denied 
the request and used the balances of the accounts at the time of filing, initially dividing the 
$8,345 combined value of the two accounts equally between the parties. The trial court later 
redistributed the value assigned because the former wife was to forgo receipt of her cash-out 
share from the two BBVA accounts ($4,172.50) along with her cash-out from two other assets. 
This led to the trial court assigning an equalizer payment to the former wife in the amount of 
$8,612.99. The former husband argues the trial court abused its discretion by including the value 
of the depleted BBVA accounts, which resulted in a disparate equalizer payment being assigned 
in favor of the former wife. The First District Court of Appeal found: 
 1.  "In equitable distribution under section 61.075(7), Florida Statutes (2015), the trial 
court may select a valuation date of the marital asset that the court determines in its discretion to 
be 'just and equitable under the circumstances." 
 2.  "Different assets may be valued as of different dates in the trial court's discretion." 
 3.  "However, '[a]s a general proposition, it is error to include assets in an equitable 
distribution scheme that have been diminished or dissipated during the dissolution proceedings.'" 
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 4.  "The exception is when a parties' misconduct during the proceedings results in 
dissipation of the asset, which misconduct may serve as a basis for assigning the asset to the 
spending spouse." 
 5.  "However, assignment due to dissipation must be based on the trial court's 'specific 
finding of intentional misconduct based on evidence showing that the marital funds were used 
for one party's "own benefit and for a purpose unrelated to the marriage at a time when the 
marriage is undergoing an irreconcilable breakdown.”'" 
 6.  "The former wife lodged general allegations of misconduct, but they were not directly 
related to the funds in the two BBVA accounts." 
 7.  "More importantly, the trial court made no findings of misconduct." 
 8.  "The former husband's undisputed testimony was that these two accounts were used 
for his living expenses and to pay bills associated with the home." 
 9.  "The former husband was also paying the former wife temporary alimony and 
temporary attorney's fees as well as a majority of the marital expenses during the pendency of the 
proceedings." 
 10. "There was no evidence of misconduct other than generalized allegations, and the 
undisputed testimony showed the money was diminished to pay at least some marital expenses 
during the proceedings." 
 11.  "We agree with the former husband that, absent a finding of misconduct, it was error 
to utilize the value of these two BBVA accounts before dissipation." 
 12.  "We reverse the equitable distribution portion of the final order and remand for 
further proceedings." 
 13.  "Because the error in equitable distribution of the two BBVA accounts was integral 
to the calculation of the equalizer payment, that portion of the final order is also reversed and 
remanded." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
 
TRIAL COURT ERRED IN VALUING PARTIES' MONEY MARKET ACCOUNTS AS 
OF FILING DATE OF DISSOLUTION PETITION WHERE ACCOUNTS HAD BEEN 
DEPLETED AFTER FILING DATE FOR MARITAL PURPOSES AND THERE WAS 
NO FINDING OF INTENTIONAL WASTE OR DISSIPATION OF ASSETS BY 
HUSBAND. 
 
 This appeal and cross appeal was taken from a final judgment of dissolution of marriage. 
The Former Wife challenged the trial court's failure to award her sufficient permanent periodic 
alimony and attorney's fees and costs. The Former Husband contests the trial court's valuation 
and distribution of marital assets and liabilities.  
 After thirty-two years of marriage, the Former Wife petitioned for dissolution of the 
parties' marriage. The primary issues before the trial court were equitable distribution of the 
marital assets and liabilities, alimony, and attorney's fees and costs. At the time of the dissolution 
of marriage, the parties had acquired slightly more than $2,000,000 in assets from profits 
generated by their business, Storkland, a retail store specializing in the sale of baby items. The 
parties' assets consisted of the commercial building housing Storkland, the inventory of 
Storkland, multiple retirement and investment accounts, and various personal property. The 
Former Husband argued that the trial court erred when it valued the parties' BBVA money 
market account and Vanguard brokerage account as of the filing date of the petition for 







  154 


dissolution, as those funds had been depleted for marital purposes from the date of filing, and 
there was no finding of intentional waste or dissipation of those assets by the Former Husband 
during the divorce proceedings. The First District Court of Appeal found: 
 1.  "A court's rulings on equitable distribution are reviewed for abuse of discretion." 
 2.  "When distributing the marital assets and liabilities between parties, courts must begin 
with the premise that the distribution should be equal, unless there is a justification for an 
unequal distribution based on all relevant factors, including the factors set forth in section 
61.075(1)(a)–(j), Florida Statutes (2016)." 
 3.  "The date for determining the value of marital assets and the amount of marital 
liabilities is the date or dates as the court determines is 'just and equitable under the 
circumstances." 
 4.  "Should it be necessary for the court to craft an unequal distribution, it must include 
findings to substantiate the disparity." 
 5.  "This Court has previously held that '[s]ums that have been diminished during 
dissolution proceedings for purposes reasonably related to the marriage ... should not be included 
in an equitable distribution scheme unless there is evidence that one spouse intentionally 
dissipated the asset for his or her own benefit and for a purpose unrelated to the marriage.'" 
 6.  "To include dissipated assets in an equitable distribution scheme, the court must make 
a 'specific finding that the dissipation resulted from intentional misconduct.'" 
 7.  "Here, the unrefuted evidence shows that during the course of the dissolution 
proceedings below, Mr. Shroll used funds from the parties' BBVA money market account and 
the Vanguard brokerage account to pay for the parties' living expenses, including attorneys' fees 
and costs, new vehicles for both parties, moving expenses, and paying off the mortgage on the 
Former marital residence before it sold.  By the time of the final hearing, the funds in the BBVA 
account had been exhausted." 
 8.  "The Vanguard account had been reduced from $451,146, as of the date of filing, to 
$381,220, around the time of the final hearing." 
 9.  “Yet, the court valued these accounts as of the date the petition for dissolution was 
filed." 
 10.  "Because the court did not find any misconduct by Mr. Schroll in the dissipation of 
these two assets, it was an abuse of discretion to value these accounts as of the date of filing." 
 11.  “On remand, the court should revisit the equitable distribution scheme and exclude 
the funds dissipated for marital purposes." 
Schroll v. Schroll, 227 So.3d 232 (Fla. 1st DCA 2017) 
 
IN VALUATION AND DISTRIBUTION OF PARTIES' BUSINESS ASSETS, IT WAS 
ERROR TO FAIL TO INCLUDE BUSINESS'S ACCOUNTS PAYABLE AS A MARITAL 
LIABILITY. 
 
 This appeal and cross appeal was taken from a final judgment of dissolution of marriage. 
The Former Wife challenged the trial court's failure to award her sufficient permanent periodic 
alimony and attorney's fees and costs. The Former Husband contests the trial court's valuation 
and distribution of marital assets and liabilities.  
 After thirty-two years of marriage, the Former Wife petitioned for dissolution of the 
parties' marriage. The primary issues before the trial court were equitable distribution of the 
marital assets and liabilities, alimony, and attorney's fees and costs. At the time of the dissolution 
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of marriage, the parties had acquired slightly more than $2,000,000 in assets from profits 
generated by their business, Storkland, a retail store specializing in the sale of baby items. The 
parties' assets consisted of the commercial building housing Storkland, the inventory of 
Storkland, multiple retirement and investment accounts, and various personal property. The 
Former Husband asserted that the trial court abused its discretion when it awarded him the value 
of Storkland's inventory and the Storkland business account in the absence of evidence regarding 
Storkland's fair market value. Mr. Schroll further argues that the court completely ignored the 
costs of doing business and debts belonging to Storkland. The First District Court of Appeal 
found: 
 1.  "When distributing the marital assets and liabilities between parties, courts must begin 
with the premise that the distribution should be equal, unless there is a justification for an 
unequal distribution based on all relevant factors, including the factors set forth in section 
61.075(1)(a)–(j), Florida Statutes (2016)." 
 2.  "The date for determining the value of marital assets and the amount of marital 
liabilities is the date or dates as the court determines is 'just and equitable under the 
circumstances.'" 
 3.  "Should it be necessary for the court to craft an unequal distribution, it must include 
findings to substantiate the disparity." 
 4.  "We agree to the extent that the trial court should have included Storkland's accounts 
payable as a marital liability as part of the equitable distribution." 
 5.  "But we assign no fault to the court for failing to take into account the fair market 
value of the Storkland business in constructing the equitable distribution scheme when neither 
party squarely presented evidence regarding that issue to the court." 
 6.  "The court should revisit this issue on remand and revise the equitable distribution 
accordingly." 
Schroll v. Schroll, 227 So.3d 232 (Fla. 1st DCA 2017) 
 


Second District 


TRIAL COURT ERRED IN FAILING TO CLASSIFY AS MARITAL OR NON-
MARITAL DEBT A PARENT PLUS LOAN HUSBAND INCURRED ON BEHALF OF 
PARTIES' DAUGHTER FOR HER EDUCATION AND TO DISTRIBUTE THIS DEBT 
ACCORDINGLY. 
 
 The former husband challenges the final judgment of dissolution of marriage asserting 
that the trial court erred in failing to identify and distribute a Parent PLUS loan he incurred on 
behalf of the parties' daughter. The former husband testified that he incurred a Parent PLUS loan 
in the amount of $12,900 on behalf of the parties' daughter for her education. The District Court 
found: 
 1.  "The parties disputed whether the loan was marital or non-marital, and the trial court 
failed to characterize it and distribute it accordingly." 
 2.  "Section 61.075(1) provides that 'the court shall set apart to each spouse that spouse's 
non-marital assets and liabilities.' " 
 3.  "Section 61.075(3) further provides that '[t]he distribution of all marital assets and 
marital liabilities ... shall include specific written findings of fact' including the '[c]lear 
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identification of non-marital assets and ownership interests' and the '[i]dentification of the 
marital liabilities and designation of which spouse shall be responsible for each liability.'" 
 4.  "The trial court is thus required to identify all marital and non-marital assets and 
liabilities before it equitably distributes those that are marital." 
 5.  "Accordingly, we affirm the dissolution of marriage but reverse the ... equitable 
distribution….  The trial court is ... instructed to value the contested Parent PLUS loan, identify 
it as marital or non-marital, and distribute it accordingly." 
Conlin v. Conlin, 212 So.3d 487 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO INCLUDE VALUE OF REAL PROPERTY 
OWNED BY BUSINESS IN ITS VALUATION OF THE BUSINESS, WITH RESULT 
THAT COURT OVERSTATED VALUE OF BUSINESS BECAUSE VALUE OF REAL 
PROPERTY OWNED BY BUSINESS HAD DECREASED SIGNIFICANTLY. 
 
 The Husband first correctly contends that the trial court erred by failing to include the 
value of the real property owned by Quality Boats in its valuation of the company. The District 
Court of Appeal found: 
 1.   "Because the trial court made errors of law in determining the value of the marital 
portion of the Husband's interest in his non-marital business, ..., and because the trial court 
improperly applied the supreme court's decision in Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), 
when determining the Husband's income, we reverse the portions of the final judgment dealing 
with equitable distribution, alimony, and child support and remand for further proceedings." 
 2.  This egregious error of law, standing alone, requires us to reverse the equitable 
distribution scheme." 
 3.  "The evidence at the hearing showed that Quality Boats owns two parcels of real 
property in Pinellas County which, together with the buildings thereon, comprise the sales and 
service locations." 
 4.  "Despite undisputed evidence that Quality Boats owns this real property, the Wife's 
expert refused to include the value of the real property in his valuation of the company because 
he believed that the value of the real property had changed solely due to passive market forces 
rather than due to the Husband's active management." 
 5.  "Regardless of whether this is true as a factual matter, the exclusion of this real 
property from the value of Quality Boats constituted an error of law for two reasons." 
 6.  "First, excluding a major asset owned by a company from the valuation of that 
company is legally incorrect because the value of any company comprises all the company's 
assets and liabilities." 
 7.  "To attempt to value a company while excluding several major assets owned by it, as 
the trial court did here, is plain error." 
 8.  "In other words, the sum of all parts, not a select few, is what encompasses a 
business's 'value.'" 
 9.  "Second, excluding the appreciation or depreciation of certain company assets as 
'passive' is improper when one party's marital labor contributed to the change in value of the 
company as a whole." 
 10.  "As the Fourth District has explained, 'asset appreciation constitutes a marital asset 
subject to equitable distribution where marital labor contributes to its value, notwithstanding that 
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the increased value is primarily created passively by inflation, market conditions, or the conduct 
of others.'" 
 11.  "For both of these reasons, the trial court's decision to exclude the value of Quality 
Boats' real property when valuing Quality Boats as an asset constituted legal error." 
 12.  "The trial court had no discretion to pick and choose which company assets to 
include in its valuation of the company as a whole." 
 13.  "Further, even if some of the appreciation or depreciation of some of the assets of 
Quality Boats resulted from passive market forces, the overall appreciation of Quality Boats 
resulted from the Husband's marital labor, at least in part, and so the portion of the overall 
appreciation resulting from the marital labor was subject to equitable distribution." 
 14.  "We recognize that there are times when the active or passive nature of appreciation 
does determine whether that appreciation constitutes a marital asset." 
 15.  "For example, if the Husband—rather than Quality Boats—owned the real property, 
any passive appreciation or depreciation in the value of that real property might be excluded 
from the definition of 'marital assets.'" 
 16.  "But here, the asset at issue is Quality Boats, the value of which was indubitably 
increased by the Husband's marital labor." 
 17.  "Because of that marital labor, the law relating to purely passive increases in the 
value of non-marital assets simply does not apply." 
 18.  "In sum, we hold that the trial court erred as a matter of law by excluding the value 
of the real property owned by Quality Boats from its valuation of the company." 
 19.  "And because it was undisputed that the value of the real property on U.S. 19 had 
decreased significantly due to the construction of a huge overpass directly in front of the sales 
location, this error resulted in the trial court overstating the value of Quality Boats on the date of 
filing by almost $1 million." 
 20.  "Therefore, we reverse the equitable distribution scheme and remand for the trial 
court to recalculate the value of Quality Boats as of the date of filing, including all of its assets 
and liabilities as required by Florida law, to determine the marital portion of any increase in the 
value of Quality Boats, and to distribute that asset equitably." 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 
TRIAL COURT ERRED BY INCLUDING THE VALUE OF RETAINED EARNINGS OF 
BUSINESS AND THEN REQUIRING BUSINESS TO LIQUIDATE THOSE RETAINED 
EARNINGS AND DISTRIBUTE THEM TO SHAREHOLDERS. 
 
 The husband contended on appeal that the trial court erred by including the value of the 
retained earnings of Quality Boats in its valuation of the company but then also requiring Quality 
Boats to liquidate those retained earnings and distribute them to the shareholders. The District 
Court of Appeal found: 
 1.   "Because the trial court made errors of law in determining the value of the marital 
portion of the Husband's interest in his non-marital business, ..., and because the trial court 
improperly applied the supreme court's decision in Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), 
when determining the Husband's income, we reverse the portions of the final judgment dealing 
with equitable distribution, alimony, and child support and remand for further proceedings." 
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 2.  "As noted above, the issue facing the trial court was a determination of the value of 
Quality Boats as a company, which requires valuation of all of the company's assets, including 
any retained earnings." 
 3.  "'Retained earnings' are '[a] corporation's accumulated income after dividends have 
been distributed.'" 
 4.  "'If the corporation retains assets acquired from earnings… rather than distributing 
them as dividends to shareholders, the value of the outstanding capital stock should appreciate.'" 
 5.  "As a corollary, if earnings are distributed rather than retained, the value of the 
company should be lower as it holds fewer assets." 
 6.  "Hence, proper valuation of the company requires an upfront determination of whether 
earnings are retained or distributed." 
 7.  "Here, if the court wanted to value Quality Boats including the retained earnings it 
held and distribute that value, it could do so." 
 8.  "But having done so, it could not then order distribution of the retained earnings while 
still valuing Quality Boats as if the retained earnings were retained as this would result in 
impermissibly including the same asset twice." 
 9.  "By both including the retained earnings in the value of Quality Boats and then 
ordering them liquidated and distributed, the trial court erroneously 'double dipped' in favor of 
the Wife." 
 10.  "Moreover, the trial court's order regarding the 'distribution' of Quality Boats' 
retained earnings represents a fundamental misunderstanding of what retained earnings actually 
are." 
 11.  "The trial court treated the retained earnings account of Quality Boats as if it were 
some type of corporate savings account, which it is not." 
 12.  "As has been explained: 'The retained earnings account of a corporation is a 
bookkeeping account maintained to keep a historical record of net income, net losses, dividend 
distributions, and other matters affecting the equity of a corporation. It is not a cash or asset 
account, nor does it reflect any amounts of cash or funds available for distribution to 
stockholders. In fact, a corporation could have a balance in a retained earnings account, yet have 
no cash to pay any dividends.  A balance in a retained earnings account does not mean that 
dividends must be paid to stockholders. In order to conduct a business, a corporation must 
always maintain working capital, purchase fixed assets, maintain accounts receivable, and 
maintain inventory among other things, all of which[ ] reduces cash available for dividends. The 
extent to which these requirements must be maintained fluctuates from year to year; A 
corporation is a recognized separate legal entity capable of owning its own assets and managing 
its own business. A stockholder has certain rights in a corporation, but those rights do not 
include a direct interest in any corporate asset or income nor do these rights include an interest 
in a corporate bookkeeping account.’" 
 13.  "Moreover, '[a]ssets acquired through corporate earnings are corporate assets until 
payments are made for services or as dividends.'" 
 14.  "Given all of these basic principles, it is evident that it was error for the trial court to 
treat Quality Boats' entire retained earnings account balance as if it were cash and order its 
distribution." 
 15.  "This is particularly true because it was undisputed that the retained earnings account 
included substantial amounts for inventory and accounts receivable." 
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 16.  "It was also error for the trial court to proceed as if the Husband - unquestionably a 
minority shareholder - had a direct interest in the retained earnings of Quality Boats and the legal 
ability to order distribution of those earnings, contrary to both corporate law and the long-
established business practices of Quality Boats." 
 17.  "These two errors resulted in a valuation of Quality Boats that was calculated in a 
legally impermissible manner." 
 18.  "Therefore, on remand the trial court must reconsider the valuation of Quality Boats 
after applying the proper legal standards for valuing retained earnings." 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 
TRIAL COURT DID NOT ERR BY ADOPTING WIFE'S EXPERT'S 
DETERMINATION OF THE PERCENTAGE OF THE APPRECIATION OF BUSINESS 
ATTRIBUTABLE TO HUSBAND BY MULTIPLYING HUSBAND'S OWNERSHIP 
INTEREST IN BUSINESS BY TOTAL APPRECIATION DURING MARRIAGE. 
 
  The husband contends that the trial court erred by adopting the wife's expert's 
determination of the percentage of the appreciation of Quality Boats that was attributable to the 
Husband's efforts. The District Court of Appeal held: 
 1.  "Because the trial court made errors of law in determining the value of the marital 
portion of the Husband's interest in his non-marital business, ..., and because the trial court 
improperly applied the supreme court's decision in Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), 
when determining the Husband's income, we reverse the portions of the final judgment dealing 
with equitable distribution, alimony, and child support and remand for further proceedings." 
 2.  "[T]he Husband owns 47.5% of the shares of Quality Boats, his brother owns 47.5% 
of the shares, and his sister owns 5% of the shares." 
 3.  "The Husband's sister performs no services for the business, and it is run entirely by 
the Husband and his brother." 
 4.  "While the business has other employees, it was clear from the testimony that the 
Husband and his brother control the business operations, albeit with some input from the third 
member of the board of directors." 
 5.  "The Wife's expert testified that he valued the Husband's share of the appreciation of 
Quality Boats by multiplying the Husband's ownership interest of 47.5% by the total 
appreciation during the marriage." 
 6.  "He did not reduce or adjust this figure to account for any effort or labor of anyone 
else working for the business." 
 7.  "The Husband takes exception to this methodology, pointing out that ownership 
interest is not necessarily the same as the amount of effort that went into the business to cause 
the appreciation." 
 8.  "While the Husband is correct when this assertion is considered as a broad 
proposition, he is not correct that this assertion resulted in reversible error on the facts as 
presented here." 
 9.  "For the appreciation of an otherwise non-marital asset to constitute a marital asset, 
the appreciation must 'result[ ] ... from the efforts of either party during the marriage.'" 
 10.  "When 'distributing such a marital asset, the court is required to make specific 
findings regarding the value of the enhancement and appreciation during the marriage, including 
which portion of that enhanced value is attributable to marital labor.'" 
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 11.  "The question for the court when considering the appreciation of an ownership 
interest in a business is how much the marital labor actually contributed to the enhanced value of 
the business - not who 'owns' what percentage of that enhanced value given the business's 
corporate structure." 
 12.  "Certainly, as the Husband properly asserts, ownership interest is not necessarily 
dispositive of appreciation due to marital effort." 
 13.  "In this case, however, it is clear that the trial court did not abuse its discretion in 
finding that the portion of the enhanced value attributable to the Husband's marital labor was 
coincidentally the same as his ownership interest." 
 14.  "The evidence at the hearing showed that the Husband and his brother run Quality 
Boats in essentially a 50/50 fashion." 
 15.  "There is no silent partner who is not contributing any actual effort despite having a 
significant ownership interest.  If that were the case, further adjustments to account for 'marital 
labor' might be needed." 
 16.  "But here, where the effort of the Husband and his brother in running the business 
and enhancing its value appears to be approximately equal, the trial court's decision to base the 
calculation of appreciation due to marital effort on the Husband's 47.5% ownership share of the 
business was factually appropriate and therefore did not constitute an abuse of discretion." 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 
TRIAL COURT DID NOT ABUSE DISCRETION BY USING WIFE'S EXPERT'S 
DISCOUNT FOR LACK OF MARKETABILITY AND CONTROL OR IN NOT 
INCLUDING SOME AMOUNT FOR PERSONAL GOODWILL OF HUSBAND IN 
VALUATION OF BUSINESS. 
 
 The Husband contended on appeal that the trial court abused its discretion by using the 
Wife's expert's discount for lack of marketability and control (19%) rather than the Husband's 
expert's discount for lack of marketability and control (30%). Additionally, the Husband 
contended that the trial court abused its discretion by not including some amount for the personal 
goodwill of the Husband in its valuation of the business. The District Court of Appeal disagreed:  
 1.  "Both experts testified that they applied a discount based on their experience and 
assessment of the nature of the marketability and control of the business." 
 2.  "Given this testimony, the trial court had the discretion to choose either expert's 
determination of the appropriate discount." 
 3.  "Here, the trial court chose to use the Wife's expert's discount, and its decision to do 
so on these facts did not constitute an abuse of discretion." 
 4.  "Again, there was conflicting evidence from the two experts on th[e] issue [of 
goodwill], and the trial court was entitled to believe, or disbelieve, either witness." 
 5.  "While the Husband argues that the Wife's expert did not have a sufficient basis for 
his opinion on this matter, this dispute ultimately was a credibility issue for the trial court to 
address." 
 6.  "On the record here, we cannot say that the trial court abused its discretion in adopting 
the position advocated by the Wife's expert.” 
Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
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TRIAL COURT ERRED IN AWARDING FORMER HUSBAND A DOLLAR-FOR-
DOLLAR CREDIT FOR CONTRIBUTIONS HE MADE TO MORTGAGE 
ENCUMBERING FORMER WIFE'S PREMARITAL DUPLEX. 
 
 The Former Wife challenged the final judgment of dissolution of marriage, arguing that 
the trial court erred in awarding a dollar-for-dollar equitable credit to the Former Husband for the 
contributions he made to the mortgage encumbering the Former Wife's premarital duplex. The 
Second District Court of Appeal found: 
 1.  "[W]hen marital assets are used during the marriage to reduce the mortgage on [non-
marital] property, the increase in equity is a marital asset subject to equitable distribution." 
 2.  "It was undisputed that the Former Husband contributed $350 per month toward the 
mortgage on the Former Wife's premarital duplex from the date the parties were married in 
November 2004 until the date the Former Wife's side of the duplex burned down in November 
2006." 
 3.  "The trial court therefore determined that the Former Husband was entitled to a dollar-
for-dollar credit for the payments he made during this twenty-four-month period.  This was 
error." 
 4.  "The credit awarded must instead be based upon 'the amount by which the use of 
marital funds to pay down the mortgage reduced the indebtedness on the [property]." 
 5.  "Here there was no evidence presented demonstrating the extent to which the Former 
Husband's payments reduced the outstanding balance on the duplex's mortgage.  In fact, in 
denying the Former Wife's motion for rehearing as to this issue, the trial court stated that 
'[n]either party presented any evidence or argument regarding the increase ... in equity in the 
[Former Wife's] property upon which the Court could make any such finding.'" 
 6.  "Because the trial court erred in calculating the equitable credit awarded to the Former 
Husband for the contributions he made to the mortgage encumbering the Former Wife's duplex, 
we reverse the equitable distribution." 
Betts v. Betts, 42 FLW D2178 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT DID NOT ERR IN CONCLUDING THAT ONLY 50 PERCENT OF 
PASSIVE, MARKET DRIVEN APPRECIATION IN CONDOMINIUM IN WHICH 
WIFE RETAINED TITLE SHOULD BE AWARDED TO HUSBAND WHERE 
AGGREGATE MORTGAGE DEBT HAD INCREASED AS RESULT OF HUSBAND'S 
GAMBLING LOSSES AND VOLUNTARY UNEMPLOYMENT 
 
 The former husband argued on appeal that the trial court's computation of his equitable 
interest in a Key Biscayne condominium was erroneous. In the present case, many of the facts 
regarding the Key Biscayne condo were not in dispute. The former wife and her sister purchased 
the condo before the former wife was married. The former wife and former husband purchased 
the sister's interest six years into the marriage. The condo was titled exclusively in the name of 
the former wife, however, and the marital funds invested in the condo were exceeded by 
refinancing proceeds expended in substantial part because the former husband had a secret 
gambling problem and was unemployed. 
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 The trial court determined that the fair market value of the condo at the date of the 
marriage was $255,000.00, at which time the mortgage balance was $133,000.00. At the time of 
trial, the fair market value of the condo was $690,000.00, and the mortgage balance was 
$224,448.00. Applying the provisions of section 61.075 the trial court concluded that only 50% 
of the passive, market-driven appreciation during the marriage should be awarded to the former 
husband. The former wife retained title to the condo and exclusive liability for the mortgage debt 
encumbering it. The trial court computed the passive appreciation as specified in Kaaa v. Kaaa, 
58 So. 3d 870 (Fla. 2010), and section 61.075(6)(a)1.b., Fla. Stat. (2015).  
 Loan-to-value ratio at the time of the marriage (.522) x the current fair market value 
($690,000.00) = $360,180.00. Current mortgage amount ($224,448) was subtracted from that 
amount yielding a total passive appreciation figure of $135,732.00. The trial court found that 
although marital funds had been used for part of the acquisition of the sister's 50% interest in the 
condo and to make certain mortgage payments, the aggregate mortgage debt had also increased 
as a result of the former husband's gambling and losses and voluntary unemployment. 
Accordingly, the former husband's award of passive, market-driven appreciation of the condo 
was reduced to half of the total, or $67,866.00. The District Court held: 
 1.  "We reject the former husband's argument that he should be awarded a higher figure 
based on a computation allowing him one-half of the net fair market value of the condominium, 
plus one-half of the passive, market-driven appreciation on the former wife's non-marital interest, 
plus certain mortgage payments from marital funds that allegedly reduced the mortgage debt on 
the non-marital interest in the condominium."  
 2.  "The former husband's computation does not take into account the increases in the 
mortgage debt caused by the former husband's gambling losses and unemployment." 
 3.  "The former husband's calculation also does not follow the algorithm detailed in 
Kaaa, which adjusts the allocation by accounting for the loan-to-value ratio of the property at the 
time of the marriage." 
 4.  "We find no abuse of discretion in the trial court's decisions regarding equitable 
distribution relating to the condominium, particularly given the use of the former wife's non-
marital property to obtain refinancing proceeds in an effort to stanch the former husband's 
conceded gambling losses and the impact of his voluntary unemployment." 
Viscito v. Viscito, 214 So.3d 736 (Fla. 3d DCA 2017) 
 


Fourth District 


TRIAL COURT DID NOT ERR IN REJECTING HUSBAND'S CLAIM THAT 
MOTORCYCLE WAS STOLEN AND INCLUDING MOTORCYCLE IN EQUITABLE 
DISTRIBUTION SCHEME, BUT ERRED IN ASSIGNING VALUE IN ABSENCE OF 
ANY SUPPORTING EVIDENCE. 
 
 The husband contended on appeal that the trial court erred in its inclusion of a motorcycle 
in its equitable distribution scheme. The husband claimed the motorcycle had been stolen, but 
counsel for the wife argued it should be included in the equitable distribution scheme and 
assigned its value at the time of filing, which counsel asserted was about $7,999. During the 
evidentiary portion of the hearing, the parties did not present any evidence regarding the value of 
the motorcycle. The trial court, apparently rejecting the testimony that the motorcycle had been 
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stolen, included it in equitable distribution and assigned it a value of $7,999. The Fourth District 
Court of Appeal found: 
 1.  "The trial court did not err in rejecting the husband's claim that the motorcycle was 
stolen." 
 2.  "Nevertheless, the court erred in assigning a value to an asset in the absence of any 
supporting evidence." 
 3.  "As to this equitable distribution issue, we reverse and remand for further 
proceedings." 
 4.  "The trial court may take additional evidence on the value of the motorcycle and shall 
revisit the equitable distribution scheme if necessary." 
 5.  "In sum, we affirm the final judgment in part, but reverse and remand for further 
proceedings and amendment of the final judgment with respect to [the] equitable distribution 
issues." 
Henry v. Lyons, 226 So.3d 252 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED BY FAILING TO ASSIGN VALUE TO MARITAL BUSINESS 
BASED ON FINDING THAT THE BUSINESS'S VALUE WAS BASED ON PERSONAL 
GOODWILL OF FORMER WIFE WHERE THERE WAS EVIDENCE THAT THE 
BUSINESS HAD TANGIBLE ASSETS ASIDE FROM GOODWILL. 
 
 The Former Husband argued on appeal that the trial court erred in awarding a marital 
asset, a business, to the Former Wife based on a finding that the business's value is based on 
personal goodwill of the Former Wife and without assigning a value to the business (aside from 
the Former Wife's goodwill). The Fourth District Court of Appeal found: 
 1.  "We review a trial court's determination of equitable distribution for an abuse of 
discretion." 
 2.  "'Distribution of marital assets and liabilities must be supported by factual findings in 
the judgment or order based on competent substantial evidence.'" 
 3.  "'A trial court's legal conclusion that an asset is marital or non-marital is subject to de 
novo review.'" 
 4.  "When there is evidence that a marital business has value aside from one spouse's 
goodwill, the court must make a finding regarding that value for purposes of equitable 
distribution." 
 5.  “Although there was evidence that the business had tangible assets, the trial court 
inexplicably found that no such evidence was offered." 
 6.  "The Former Wife acknowledges that the business is a marital asset, and she 
appropriately concedes that the asset has a value aside from her goodwill." 
 7.  “Accordingly, we reverse and remand to the trial court to value the business for 
purposes of equitable distribution." 
Higgins v. Higgins, 226 So.3d 901 (Fla. 4th DCA 2017) 
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VALUE ASSIGNED TO PENSION AS OF DATE DISSOLUTION PETITION WAS 
FILED WAS UNSUPPORTED BY EVIDENCE, AND ANY EQUALIZING PAYMENT 
BASED ON THAT VALUE WAS ALSO INCORRECT; FURTHER, TRIAL COURT 
FAILED TO CONSIDER HUSBAND'S ACTUAL ABILITY TO PAY EQUALIZING 
PAYMENT AND FAILED TO SPECIFICALLY IDENTIFY IN FINAL JUDGMENT 
THAT PENSION WAS THE MARITAL ASSET SERVING AS THE SOURCE OF THE 
EQUALIZING PAYMENT. 
 
 The Former Husband argued on appeal that the trial court erred in valuing the marital 
pension to be worth $102,000 at the time of filing the complaint, and equitably distributing 
$50,000 from the marital pension to Former Wife. After trial, the court entered its final judgment 
of dissolution of marriage. The court found that "[t]he Husband's pension is valued at $102,000 
as of the date of filing." The court also ordered the Former Husband to pay the Former Wife 
$2,000 a month for twenty-five months. The court did not expressly state that the pension was 
the source of these payments, or that the pension was a marital asset. Rather, the court stated that 
it was distributing a "retirement account." Still, during  trial, the court explained that the Former 
Husband owed the Former Wife "$50,000 for her half of the pension." The Former Husband 
filed a motion for rehearing, asserting the same arguments he now makes on appeal. The trial 
court summarily denied the motion and this appeal followed. The Fourth District Court of 
Appeal found: 
 1.  "'The valuation of an asset or debt in connection with equitable distribution is 
generally reviewed for an abuse of discretion.'" 
 2.  "The valuation must be supported by competent, substantial evidence." 
 3.  "Former Husband argues that there was no evidence to support the trial court's 
valuation of the marital pension as being $102,000 at the time of filing." 
 4.  "Although we recognize the trial court's discretion on this matter, we agree that it 
erred in valuing the pension." 
 5.  "A final judgment of any distribution of marital assets or liabilities 'shall be supported 
by factual findings in the judgment or order based on competent substantial evidence ....'" 
 6.  "'Specific factual findings underlying the court's determinations are not required to be 
expressly stated where the record contains competent evidence to support the trial court's 
findings.'" 
 7.  "Here, the trial court stated in its final judgment that '[t]he Husband's pension is 
valued at $102,000 as of the date of filing.'  As such, the court clearly indicated that it was 
valuing the pension at the date of filing, which was either August 5, 2013, the date of filing the 
original complaint, or September 13, 2013, the date of filing the amended complaint." 
 8.  "However, there was no evidence that the pension was worth $102,000 at either time.  
In fact, the evidence showed the opposite: that the pension was worth significantly less." 
 9.  "For one, both parties testified that the pension account had less than $102,000 by the 
time of filing.  Former Wife argued that months before the dissolution petition, Former Husband 
purposefully depleted the pension, stating, '[i]n anticipation of me filing the petition, he 
dissipated all of the pension.'" 
 10.  "Former Wife also relied on exhibit thirteen, which showed Former Husband 
withdrawing thousands of dollars from his bank accounts, which presumably contained money 
from the pension, months before the petition.  The exhibit showed that in August of 2013, near 
the date of filing, the bank account's balance was $5,502.81." 
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 11.  "Reading from the same page of the exhibit, the court told Former Wife, 'Ma'am, as 
of the date of filing you said it was worth approximately $5,500, the 401(k), okay.'  Former Wife 
agreed." 
 12.  "Perhaps the trial court sought to value the pension based on its value more than a 
year before the filing date, for which there was evidence to support the $102,000 valuation.  
Pursuant to section 61.075(7), Florida Statutes, the court certainly could have done this.  
However, we cannot presume the trial court sought to do so in light of the trial court explicitly 
writing in its final judgment that it valued the pension 'as of the date of filing' the petition." 
 13.  "Moreover, the trial court gave no indication for why picking an alternative date 
would have been 'just and equitable under the circumstances.'" 
 14.  "On remand, the trial court must rectify the inconsistency in findings related to the 
value of the pension." 
 15.  "'Decisions of the trial court concerning the equitable distribution of marital assets 
are reviewed under an abuse of discretion standard.'" 
 16.  “Former Husband's last argument on appeal is that the trial court committed several 
errors in awarding $50,000 to Former Wife as part of the equitable distribution scheme." 
 17.  “For almost all of the reasons argued by Former Husband, except one which was not 
preserved, we agree.  First and foremost, because we are reversing since there was no evidence 
supporting the valuation of the marital pension, we must reverse the pension's distribution." 
 18.  "The trial court could not distribute $50,000 from the pension unless it expressly 
chose to value the pension based on an earlier date at which the pension was worth at least that 
amount, or unless it expressly found that Former Husband dissipated the asset." 
Smith v. Smith, 226 So.3d 948 (Fla. 4th DCA 2017) 
 


Fifth District 
 


NO ABUSE OF DISCRETION IN TRIAL COURT'S DISTRIBUTION OF MARITAL 
HOME AND DETERMINATION OF CREDITS. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband following a bench trial. She asserted that the trial court erred in failing to make specific 
findings of fact relating to the equitable distribution of the marital home. The Fifth District Court 
of Appeal affirmed, holding: 
 1.  "Pursuant to section 61.075(3), Florida Statutes (2015), a trial court is required to 
identify the marital assets and marital liabilities, including the valuation of significant assets, the 
designation of which spouse shall be entitled to each asset, and which spouse shall be responsible 
for each liability." 
 2.  "We review the court's valuation and distribution of marital assets for an abuse of 
discretion." 
 3.  "In this case, the trial court identified the parties' home as a marital asset and found 
that Former Husband's expert valued the home shortly before trial at $274,000." 
 4.  "Moreover, from our review of the record, the court used this value when it found that 
the parties' equity in the home was $154,000." 
 5.  "The court thereafter distributed one-half of this equity ($77,000) to each party, 
subject to Former Husband's entitlement to receive certain credits against Former Wife's interest 
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in the home for his payment of her portion of the property taxes, insurance, homeowner's 
association fees, repairs, maintenance costs, and other fees associated with the home." 
 6.  "While we agree that it would have been preferable for the court to have explicitly 
found in the final judgment that the value of the marital home was $274,000, we find no abuse of 
discretion in the court's distribution of the marital home and the determination of credits." 
Stephens v. Whittaker, 220 So.3d 488 (Fla. 5th DCA 2017)  
 
ALTHOUGH TRIAL COURT ERRED IN FAILING TO PLACE VALUE ON PARTIES' 
MARITAL CREDIT CARD DEBT, ERROR WAS NOT RAISED IN INITIAL BRIEF 
AND, ACCORDINGLY, WAS ABANDONED. 
 
 The former wife appealed from the final judgment dissolving her marriage to the former 
husband following a bench trial. She asserted that the trial court erred in its distribution of the 
marital credit card debt. The Fifth District Court of Appeal affirmed, holding: 
 1.  "As to the distribution of the credit card debt, Former Wife makes the vague and 
conclusory assertion that the trial court erred in ruling that each party is to be responsible 'for 
their own credit cards,' but she fails to make any argument to support her assertion." 
 2.  "Although the various credit cards were in the parties' respective individual names, 
neither party disputes the court's classification of the credit card debt as a marital debt." 
 3.  "We note that the trial court did err in failing to place a value on this marital liability 
in its final judgment, thereby failing to demonstrate that its distribution of the marital property 
was, in fact, equitable." 
 4.  "However, because Former Wife did not raise this error in her initial brief, we find 
that she has abandoned the issue." 
 5.  "Because the vague and conclusory assertion raised by Former Wife regarding the 
court's distribution of the credit card liability is legally insufficient, we affirm on this issue 
without further discussion." 
Stephens v. Whittaker, 220 So.3d 488  (Fla. 5th DCA 2017) 
 


C.  Pensions and Retirement Benefits 


 
First District 


Second District 
 


Third District 







  167 


Fourth District 


TRIAL COURT ERRED IN INCLUDING IN POST-JUDGMENT QUALIFIED 
DOMESTIC RELATIONS ORDER A PROVISION AWARDING FORMER HUSBAND 
AN EQUITABLE LIEN UPON WIFE'S EQUITABLE DISTRIBUTION INTEREST IN 
FORMER HUSBAND'S RETIREMENT BENEFITS AS A REMEDY FOR FORMER 
WIFE'S FAILURE TO MAKE AN EQUALIZATION PAYMENT. 
 
 The Former Wife appealed from the circuit court's Qualified Domestic Relations Order 
granting the Former Husband's motion to enforce the underlying final judgment of dissolution. 
The Fourth District Court of Appeal held: 
 1.  "We agree with the Former Wife's argument that the court erred by awarding the 
Former Husband an equitable lien upon her equitable distribution interest in the Former 
Husband's retirement benefits, as a remedy for the Former Wife's failure to make an equalization 
payment." 
 2.  "In DeSantis v DeSantis, 714 So. 2d 637 (Fla. 4th DCA 1998), we reversed a circuit 
court's entry of a post-judgment Qualified Domestic Relations Order which, as a remedy for the 
former wife's failure to make an equalization payment, awarded the former husband an interest in 
the former wife's retirement benefits." 
 3.   "Relying upon then-section 222.21(2), Florida Statutes (1997) which provided that 
certain pension money, as specified in the statute, is 'exempt from all claims of creditors of the 
beneficiary or participant,' we reasoned:  'Once the final judgment awarded each party the 
interest in his or her own pension plan, those assets were no longer marital property but the sole 
property of the individual spouse. Thus, the husband has no marital property rights in the wife's 
pension plan. To order a QDRO on the wife's pension plan is to create an interest in that asset 
which the final judgment extinguished. That is tantamount to a modification of the final 
adjudication of property rights in a divorce case, which is not permitted. Once the final judgment 
is entered, there are no longer marital property rights, only individual property rights. The 
remedies available for enforcement of those provisions of the final judgment with regard to the 
equitable distribution of assets are those of creditor against debtor. While a post-judgment 
QDRO may be entered to secure an interest in a spouse's pension awarded in the final judgment, 
we do not interpret the provisions of section 221.21(2)(b) or the Internal Revenue Code as 
permitting the court to create a post-judgment interest in an individual spouse's property.’" 
 4.  "Applying DeSantis to the instant case, the circuit court erred in sanctioning the 
former wife by awarding the former husband an equitable lien upon her equitable distribution 
interest in the former husband's retirement benefits." 
 5.  "Once the final judgment awarded the former wife an equitable distribution interest in 
the former husband's retirement benefits, that interest was no longer marital property but the sole 
property of the former wife." 
 6.  "Thus, pursuant to section 222.21(2), Florida Statutes (2015), which provides that 
certain pension money, as specified in the statute, is 'exempt from all claims of creditors of the 
owner, beneficiary, or participant...,' it was improper to enforce the former wife's equalization 
payment by awarding the former husband an equitable lien upon the former wife's equitable 
distribution interest in the former husband's retirement benefits." 
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 7.  "Accordingly, we reverse that portion of the circuit court's order which awards the 
former husband an equitable lien against the former wife's equitable distribution interest in the 
'Delta Pilot's Defined Benefits Plan (n/k/a Pension Benefit Guarantee Corporation).' " 
 8.  "We remand to strike that portion of the order. We affirm all other portions of the 
circuit court's order (in the form of a 'Final Judgment for Money Judgment and Equitable Lien') 
without further discussion." 
Garcia-Lawson v. Lawson, 211 So.3d 140 (Fla. 4th DCA 2017) 
 


Fifth District 
 
 


D.  Distribution 


  
First District 


Second District 


Third District 


Fourth District 
 


ERROR TO SUMMARILY AWARD PARTIES' RESIDENCE TO FORMER HUSBAND 
WITHOUT MAKING REQUIRED FINDINGS TO SUPPORT AWARD. 
 
 This is an appeal of a final order in a contested divorce where the former wife argues that 
the trial court erred in summarily awarding the former husband the former couple's residence 
without making any findings to support that award. The Fourth District Court of Appeal held: 
 1.  "The court was required by statute, see § 61.075(3), Fla. Stat. (2013), to make written 
findings determining whether the property is a marital asset and, if so, the court was required to 
make written findings valuing and equitably distributing the property." 
 2.  "Because the court did not make the required findings, we reverse the portions of the 
court's order relating to the Lake Worth residence, and remand for written findings regarding that 
property." 
Brussot v. Brussot, 214 So.3d 796 (Fla. 4th DCA 2017) 
 
ERROR TO FAIL TO INCLUDE HUSBAND'S LOAN ON BOAT AND TRAILER IN 
EQUITABLE DISTRIBUTION SCHEME 
 
 The former husband appealed from the trial court's amended final judgment of 
dissolution of his marriage to the former wife. The Fourth District Court of Appeal affirmed 
without comment on all issues raised, except for one: 
 1.  "The trial court erred by failing to include the Husband's loan on the boat and trailer in 
its equitable distribution scheme." 
 2.  "The Husband's expert testified that Husband owed $21,167 on the boat and trailer." 
 3.  "The Wife also conceded that there was a loan." 
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 4.  "Moreover, in their proposed equitable distribution schemes, both parties included the 
loan and valued the debt at $21,167." 
 5.  "However, in the trial court's equitable distribution scheme, the loan is not included." 
 6.  "Therefore, we reverse and remand for the trial court to include the Husband's loan on 
the boat and trailer when equitably distributing the parties' assets and liabilities." 
Fiscina v. Fiscina, 223 So.3d 1009 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED AS A MATTER OF LAW IN ORDERING THAT LOAN OWED 
TO NON-PARTY CREDITOR BE PAID FROM PROCEEDS SALE OF RENTAL 
PROPERTY. 
 
 The Wife appealed from the trial court's final judgment of dissolution of marriage. 
Primarily, the Wife contended that the trial court erred by (1) not awarding her permanent 
alimony; (2) failing to classify certain stock as assets in determining support; (3) ordering the 
parties to pay the proceeds of the sale of rental property to a certain non-party creditor; and (4) 
denying her motion for attorney's fees. 
 When the Husband filed for divorce in 2013, the couple had been married for seventeen-
and-a-half years. Both spouses were in their early forties by the time of divorce. Husband was 
the principal source of income throughout the marriage (abetted by the generosity of his parents), 
while Wife was both homemaker and, in the last years of the marriage, a stay-at-home mother. 
There was considerable evidence introduced at trial concerning Husband's various business 
ventures throughout the marriage. At the time of divorce, Husband was a part owner of a 
restaurant. He lived in Brazil with a new girlfriend and their two minor children. The Wife, 
meanwhile, remained in Broward County, Florida, where the couple had lived, taking care of the 
couple's children who were also minors.  Throughout the marriage, the Husband and Wife 
received generous gifts from Husband's parents. In 1999, Husband's father purchased the couple 
a house in California valued at approximately $800,000. The house was later sold. Then, when 
the couple moved to Broward County, Husband's parents again purchased a marital home for the 
couple. Evidence at trial suggested the Broward County home's value was about $650,000 to 
$700,000. The couple also decided to purchase a rental home (hereinafter "rental property"), 
subject to a mortgage. The value of the rental property was about $300,000 to $350,000. When 
Husband could no longer afford to pay the mortgage sometime around 2007 or 2008, his father 
loaned him approximately $260,000 to pay it. 
 Although the couple lived a relatively comfortable life during their marriage, Husband's 
financial affidavits and tax returns demonstrated that lifestyle was due in large part to his father. 
Husband's latest amended financial affidavit, for 2014, showed that he earned a monthly gross 
income of $6,295. He listed $1,281,300 in total assets, and over $1,035,199 in total liabilities. 
Husband reported that his father gave him a substantial amount of assets, but also testified that 
there were strings attached in the form of great debt. In fact, at trial, the court found that 
Husband's father loaned Husband approximately $1,410,000 over the course of the marriage. On 
his financial affidavit, Husband also claimed he owned contingent assets—shares in a company 
called DSC Holdings Limited—valued at $885,000. Evidence admitted at trial showed the true 
value of these shares to be in excess of one million dollars. As for Wife, she made no income, 
and argued at trial that her monthly reasonable living expenses exceeded $20,000. However, the 
trial court determined that Wife's temporary alimony award, which totaled $2,500 a month and 
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included an unspecified amount of rental income from the rental property, was sufficient to cover 
her reasonable living expenses. 
 Pertaining to the trial court's ruling pertaining to the parties' rental property, the Court 
held: 
 1.  "We review de novo whether a trial court has jurisdiction in a marital dissolution 
action to adjudicate the rights of a third-party creditor." 
 2.  "As noted above, the trial court awarded Wife the choice of living in the rental 
property or receiving the gross rental income until the home is sold, either voluntarily or because 
of one of the triggering conditions already described." 
 3.  "The dissolution judgment discussed the equitable distribution of the proceeds from 
the sale of the rental property, noting that '[u]pon sale of the rental home ... the net sale proceeds 
shall be divided 50% to the Petitioner [Husband] and 50% to the Respondent [Wife], after 
satisfying the $260,000 U.S. loan owed to Tsung [Husband's father].' " 
 4.  "The trial court also ordered that '[t]he $260,000.00 Tsung debt shall be satisfied at the 
time that this property is sold.' " 
 5.  "The trial court erred as a matter of law in directing the parties to repay Husband's 
father upon sale of the rental property." 
 6.  "'In [a] dissolution action, the trial court does not have jurisdiction to adjudicate 
property rights of nonparties.'" 
 7.  "Although a trial court in a dissolution judgment certainly can identify marital assets 
and liabilities, and allocate them to the parties pursuant to section 61.075(3), Florida Statutes 
(2014), it cannot adjudicate a debt." 
 8.  "Here, by awarding part of the proceeds of the sale of the rental property to the father, 
the court essentially placed an equitable lien on the property to allow the father to secure 
repayment of the loan." 
 9.  "The court thus converted him from an unsecured creditor into a secured one." 
 10.  "On remand, the father can only pursue the debt, if he so chooses, by instituting a 
separate action." 
Hua v. Tsung, 222 So.3d 584 (Fla. 4th DCA 2017) 
 


 Fifth District 
 


CALCULATION ERRORS NOT TREATED AS DE MINIMIS WHERE RESULT WAS 
AN UNEQUAL DISTRIBUTION WHICH WAS NOT STIPULATED TO BY PARTIES 
AND WHICH WAS UNSUPPORTED BY REQUISITE FINDINGS. 
 
 The Former Husband  argued on appeal that the trial court erred in the equitable 
distribution of the parties' assets.  The District Court held: 
 1.  "This Court reviews orders on equitable distribution for abuse of discretion.” 
 2.  "Former Wife concedes that the equitable distribution award contains numerous 
valuation errors." 
 3.  "She acknowledges that the proper calculation for the distribution of marital assets 
would leave her with approximately $1314 more than Former Husband." 
 4.  "While the parties stipulated to the values of many marital assets, the parties did not 
stipulate to an unequal distribution." 
 5.  "Therefore, we decline to treat the trial court's calculation errors as de minimis." 
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 6.  "Moreover, the trial court neglected to make findings as to why each party should take 
an unequal share." 
 7.  "Accordingly, we reverse the final judgment of dissolution and remand for the trial 
court to correct the calculation errors in the equitable distribution order and to determine whether 
an equalizing payment is appropriate." 
Nugent v. Nugent, 225 So.3d 994 (Fla. 5th DCA 2017) 
 
NO ABUSE OF DISCRETION IN TRIAL COURT'S DISTRIBUTION OF MARITAL 
ASSETS AND LIABILITIES ALTHOUGH COURT DID MAKE COMPUTATION 
ERRORS THAT WERE REMANDED FOR CORRECTION. 
 
 The Former Wife asserted that the trial court committed three separate errors in its 
equitable distribution of the parties' marital assets and liabilities. The appellate court found: 
 1. "Our standard of review of a trial court's determination of equitable distribution is 
abuse of discretion." 
 2.  "We find no abuse of discretion in the trial court's distribution of the marital assets and 
liabilities, but we conclude that the trial court made a mathematical error in the final judgment 
that must be corrected." 
 3.  "In its equitable distribution of the marital assets and liabilities, the net amount 
distributed to Former Wife exceeded Former Husband's net benefit by $28,407.27." 
 4.  "To rectify this uneven distribution, the trial court ordered that Former Wife pay an 
'equalizing payment' to Former Husband of $28,407.27 to achieve an equal division of the assets 
and liabilities." 
 5.  "However, this equalizing payment merely switched the parties' positions so that 
Former Husband's net benefit from the equitable distribution now exceeds Former Wife's by the 
same $28,407.27." 
 6.  "The mathematically correct equalizing payment is $14,203.64." 
 7.  "Therefore, on remand, the trial court is directed to amend the final judgment to 
reduce Former Wife's equalizing payment to Former Husband to $14,203.64." 
Brady v. Brady, 229 So. 3d 892 (Fla. 5th DCA 2017) 
 
 


E.  Judgment 


 
First District 


TRIAL COURT ERRED BY NOT VALUING MARITAL ASSETS AND LIABILITIES 
DISTRIBUTED IN SUPPLEMENTAL FINAL JUDGMENT; TRIAL COURT MUST 
MAKE FINDINGS TO JUSTIFY AN UNEQUAL DISTRIBUTION OF MARITAL 
ASSETS AND LIABILITIES. 
 
 The Former Husband appealed from the supplemental final judgment of dissolution of 
marriage and the post-judgment order on the Former Wife's motion for contempt, enforcement, 
and sanctions. The District Court of Appeal found merit only in the Former Husband's argument 
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that the trial court erred by not valuing the marital assets and liabilities distributed in the 
supplemental final judgment and held: 
 1.  "[O]n that issue, we reverse and remand for the trial court to make specific findings on 
the value of the marital assets and liabilities, and if necessary based on those findings, to either 
reconsider the distribution scheme in the supplemental final judgment or make additional 
findings to support an unequal distribution." 
 2.  "Section 61.075(3), Florida Statutes (2014), requires the trial court to make specific 
written findings of fact to support its distribution of the parties' marital assets and liabilities, 
including findings on the values of the assets and liabilities." 
 3.  "Without such findings, the appellate court is unable to conduct a meaningful review 
of the distribution ordered by the trial court." 
 4.  "Here, the trial court specifically identified the significant marital assets and liabilities 
and specified which spouse received them." 
 5.  "The court did not, however, make the required written findings concerning the 
valuation of these assets and liabilities." 
 6.  "Without such findings, we are unable to determine whether the distribution ordered 
by the trial court was equal, but it appears that the distribution favored the former wife." 
 7.  "Specifically, based on the values listed in the parties' financial affidavits, it appears 
that the former wife received between $179,793 and $202,406 in net assets while the former 
husband received between negative $8,614 and negative $17,270 in net assets." 
 8.  "The trial court has the authority to order an unequal distribution of marital assets and 
liabilities." 
 9.  "However, if it does so, the court must provide specific written findings justifying the 
unequal distribution." 
 10.  "Here, the supplemental final judgment contains no findings to justify what appears 
to be an unequal distribution of the marital assets and liabilities." 
 11.  "Accordingly, we reverse the distribution of the marital assets and liabilities in the 
supplemental final judgment and remand for the trial court to (1) make specific findings on the 
values of the marital assets and liabilities distributed to each party, and (2) either reconsider the 
distribution scheme to equally distribute the marital assets and liabilities, or make specific 
findings to justify an unequal distribution." 
Navarro v. Navarro, 209 So.3d 74 (Fla. 1st DCA 2017) 
 


Second District 
 


BECAUSE JUDGMENT CONTAINS NO FINDINGS AS TO THE EXTENT TRIAL 
COURT REGARDED STOCK OPTIONS RECEIVED BY HUSBAND AS 
COMPENSATION AS SOURCE OF INCOME, MAKING THEM RELEVANT TO 
ALIMONY AND CHILD SUPPORT DETERMINATIONS, OR AS ASSETS, MAKING 
THEM RELEVANT TO EQUITABLE DISTRIBUTION CALCULATION, REMAND 
FOR FURTHER PROCEEDINGS IS REQUIRED 
 
 The Former Wife, appeals from a final judgment of dissolution of marriage from which 
the Former Husband cross-appeals. The Former Husband argues that the trial court improperly 
double-counted, both as a source of income for purposes of determining alimony and child 
support and as marital assets subject to equitable distribution, some portion of stock options he 
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received as compensation. Every year the Former Husband received a stock option award from 
his employer. The options awarded were scheduled to vest on different dates both before and 
after the Former Wife's filing of the dissolution petition. The Former Husband testified without 
contradiction that the $277,000 upon which the trial court relied included some portion of those 
stock option awards. The trial court also allocated substantial portions of those options to the 
Former Wife as part of the equitable distribution scheme. Therefore the Former Husband argues 
that the stock options were double-counted both as sources of income and as distributed marital 
assets. The Second District Court of Appeal found: 
 1.  "To [the Husband's] point, our court has in fact recognized that if a trial court decides 
to treat a stock option as an asset, it cannot also treat that same option as income, at least for the 
purposes of calculating alimony." 
 2.  "On the other hand, it is also clear on this record that the trial court could have 
determined that some options at issue were income and others were assets or that portions were 
marital while other portions were not.  The difficulty we have is that the final judgment contains 
no findings as to the extent to which the trial court regarded the stock options as a source of 
income, making them relevant to the alimony and child support determinations, or as assets, 
making them relevant to the equitable distribution calculation, or both." 
 3.  "The only indication we have of the trial court's thinking is that the equitable 
distribution schedule attached to the final judgment determined that some percentage of each 
annual options award was a marital asset and some portion was a non-marital asset.  The 
equitable distribution schedule says that the support for that determination is on a separate 
schedule, but no such schedule is attached or is otherwise identifiable." 
 4.  "The final judgment does not state whether some or all of the options awards were 
also included in the trial court's income finding and why or why not." 
 5.  "Because we lack findings that explain the trial court's determination of the character 
of the stock options - as either (or both) a source of income or marital or non-marital assets - we 
are unable to review the trial court's decision and are constrained to reverse." 
 6.  "On remand, the trial court should make specific findings that explain whether and to 
what extent the stock options represent a source of income or marital or non-marital assets (or 
both), identify which portions of the options awards are each, and state the reasons for those 
determinations." 
 7.  "We further note that the findings we direct the trial court to make involve fact-
intensive questions… and to the extent the trial court needs to take additional evidence to resolve 
them, it is free to do so." 
 8.  "This exercise will most likely require that the trial court adjust the alimony, child 
support, and equitable distribution calculations in the final judgment to comport with the results 
of the findings it is required to make.  In that connection, we note that Ms. Goodman has raised 
numerous issues related to the trial court's durational alimony award, including that the income 
imputed to her was unsupported, and has also argued that the trial court failed to award her 
permanent alimony, retroactive alimony, and child support." 
 9.  “While we find no error in the award of durational alimony or the imputation of 
income, there are related matters that the trial court should address on remand." 
 10.  "First, Mr. Goodman argues that the trial court failed to include her imputed income 
and trust income in calculating how much of her monthly asserted need of $10,000 was met by 
her own income before awarding the $6500 per month durational alimony amount.  And Ms. 
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Goodman is correct that to the extent she sought retroactive amounts, the final judgment fails to 
make the findings required regarding need and ability to pay." 
 11.  "The trial court on remand should consider and clarify any findings in regard to her 
request for retroactive alimony for that time.  This will also allow the trial court to consider Mr. 
Goodman's argument that his Former Wife's imputed income and trust income should be factored 
into any retroactive award." 
 12.  "These issues will likewise bleed into the child support calculations, and we direct a 
similar determination of the issue of retroactive child support as well." 
 13.  "We note further that Mr. Goodman correctly asserts that the trial court failed to 
include the imputed income of the Former Wife and only listed the support payments as her 
income in the calculations.  He also correctly argues that her trust income is attributable as 
income for the purposes of child support calculations." 
 14.  "Both of these issues, as well as Mr. Goodman's argument that the trial court failed to 
apply interest income from her trust, are within the scope of the recalculations the trial court 
must make due to the necessary reconsideration of the distribution and income determinations 
discussed above and should be considered on remand." 
 15.  "The Former Wife's claims that the trial court erred in its child support calculations 
by failing to deduct for the cost of her health insurance and in not correctly listing the Former 
Husband's income including his in-kind income should likewise be considered on remand." 
 16.  "In sum, we reverse the final judgment of dissolution to the extent expressed in this 
opinion because the trial court failed to make findings that support its treatment of the stock 
options awarded to Mr. Goodman as a source of income and marital assets." 
Goodman v. Goodman, 42 FLW D2180 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT ERRED IN DISTRIBUTING MARITAL ASSETS AND LIABILITIES 
WITHOUT INCLUDING VALUE OF ITEMS IN FINAL JUDGMENT. 
 
 The wife appealed from a final judgment of dissolution of marriage which dissolves her 
marriage from the husband, ordered child support, distributed marital property, and denied her 
request for alimony and attorney's fees. The Appellant also appealed from a subsequent order 
denying her motion for rehearing of the final judgment.  She asserted that the trial court erred in 
distributing marital assets and liabilities without including the value of those items in the final 
judgment, as is required by section 61.075, Florida Statutes (2015). The District Court agreed, 
holding: 
 1.  "Section 61.075(3) clearly provides: ‘In any contested dissolution action wherein a 
stipulation and agreement has not been entered and filed, any distribution of marital assets or 
marital liabilities shall be supported by factual findings in the judgment or order based on 
competent substantial evidence with reference to the factors enumerated in subsection (1). The 
distribution of all marital assets and marital liabilities, whether equal or unequal, shall include 
specific written findings of fact as to the following: (a) Clear identification of nonmarital assets 
and ownership interests; (b) Identification of marital assets, including the individual valuation of 
significant assets, and designation of which spouse shall be entitled to each asset; (c) 
Identification of the marital liabilities and designation of which spouse shall be responsible for 
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each liability; (d) Any other findings necessary to advise the parties or the reviewing court of the 
trial court's rationale for the distribution of marital assets and allocation of liabilities.’" 
 2.  "The final judgment in this case provides only the following: ‘Equitable Distribution. 
The parties have no jointly-owned real property so there is none to divide. The parties partitioned 
their personal property upon separation on July 18, 2011. Each party shall retain the personal 
property currently in his/her possession; Retirement - During the marriage, the Husband 
contributed marital income to his retirement plan through his employment with Miami-Dade 
County Public Schools. The Husband's retirement plan shall be subject to equitable distribution 
for the period from April 1, 2001 when the parties married through July 18, 2011 when the 
parties informally separated their property and began to lead independent lives; Compensation 
for Lawsuit(s) - The Wife testified that she received a settlement in a discrimination lawsuit 
during the marriage. The Wife claimed not to remember the exact amount of the settlement 
except that "it was less than $1000.00". The Wife shall provide documented proof to the 
Husband of the total amount that she received during the marriage as proceeds from any and all 
lawsuits. The Wife shall pay to the Husband one-half said proceeds. If the Wife fails to produce 
documented proof, the Husband shall receive a credit of $500.00 which shall be deducted from 
his share of the total liabilities owed by the parties; Liabilities - The parties acquired certain 
marital liabilities which are subject to equitable distribution and are listed in their respective 
financial affidavits. When the parties separated on July 18, 2011, they had accumulated 
$27,496.44 in marital debt which shall be apportioned to each on an equal basis with each party 
paying $13,748.22. However, any all debts accumulated after July 18, 2011 shall be the sole 
responsibility of the party who incurred the debt.’" 
 3.   "There is no question that this was a contested dissolution action…. Thus, the trial 
court was required to include specific written findings of fact in the final judgment 'in order to 
facilitate effective appellate review of the trial court's property distribution scheme.'" 
 4.  "The court's reference to the parties' respective financial affidavits is inadequate to 
permit meaningful review, particularly because the total amount of liabilities listed in the final 
judgment do not appear to correspond with either party's financial affidavit." 
 5.  "In addition, the liabilities listed in those financial affidavits are in several respects 
irreconcilable." 
 6.  "Further, as to the distribution of the parties' assets, the final judgment specifies only 
two: the former husband's pension plan and lawsuit proceeds earned by the wife…. Neither of 
these assets is 'clearly identified,' or valued as required by section 61.075(3)." 
 7.  "Thus, it is not possible for this court to determine whether the trial court properly and 
equitably distributed the parties' assets and liabilities." 
 8.  "We reverse and remand for the trial court to amend the final judgment in a manner 
that complies with section 61.075(3)." 
Pierre v. Jonassaint, 212 So.3d 1131 (Fla. 3d DCA 2017) 
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Fourth District 
 


ERROR TO FAIL TO INCLUDE HUSBAND'S LOAN ON BOAT AND TRAILER IN 
EQUITABLE DISTRIBUTION SCHEME. 
 
 The former husband appealed from the trial court's amended final judgment of 
dissolution of his marriage to the former wife. The Fourth District Court of Appeal affirmed 
without comment on all issues raised, except for one: 
 1.  "The trial court erred by failing to include the Husband's loan on the boat and trailer in 
its equitable distribution scheme." 
 2.  "The Husband's expert testified that Husband owed $21,167 on the boat and trailer." 
 3.  "The Wife also conceded that there was a loan." 
 4.  "Moreover, in their proposed equitable distribution schemes, both parties included the 
loan and valued the debt at $21,167." 
 5.  "However, in the trial court's equitable distribution scheme, the loan is not included." 
 6.  "Therefore, we reverse and remand for the trial court to include the Husband's loan on 
the boat and trailer when equitably distributing the parties' assets and liabilities." 
Fiscina v. Fiscina, 223 So.3d 1009 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN INCLUDING IN EQUITABLE DISTRIBUTION SCHEME 
$60,000 IN FUNDS USED BY WIFE FOR TEMPORARY ATTORNEY'S FEES AND 
COSTS WITHOUT MAKING APPROPRIATE FINDINGS, GIVEN THAT PARTIES 
ESSENTIALLY STIPULATED TO USE OF $60,000 OF PROCEEDS FROM SALE OF 
DIAMOND FOR PAYMENT OF WIFE'S ATTORNEY'S FEES AND ACCOUNTANT'S 
FEES AND TRIAL COURT INDICATED THAT IT WOULD DETERMINE 
REASONABLENESS OF ALL REQUESTED FEES AT THE END OF THE CASE. 
 
 The former wife appealed fromm the final judgment of dissolution of marriage, raising 
numerous issues related mainly to equitable distribution and alimony. The former husband cross-
appealed with respect to equitable distribution. On appeal, the wife argued that it was error for 
the trial court to treat the $60,000 she used for fees and costs as part of the trial court's equitable 
distribution scheme rather than just a stand-alone element of temporary support. The Fourth 
District Court of Appeal held: 
 1.  "[The former wife] relies on cases holding that, absent misconduct, an asset that has 
been diminished or depleted during the dissolution proceedings cannot be included in the 
equitable distribution scheme." 
 2.  "We must find that this case is different." 
 3.  "Here, the parties essentially stipulated that the diamond could be sold and the sale 
proceeds used for the wife's attorney's fees and costs, and that the trial court would defer on the 
wife's motion for temporary fees and costs." 
 4.  "When the trial court ultimately 'charged' the wife with the proceeds used for her 
attorney's fees and costs, it implicitly found that the wife was not entitled to temporary attorney's 
fees and costs." 
 5.  "It may be that the use of the sale proceeds by the wife should have been treated as 
temporary support, but there were never any findings regarding the wife's entitlement to 
temporary fees and costs." 







  177 


 6.  "The wife acknowledges in her reply brief that the trial court did not make the 
findings necessary to support a temporary attorney's fees order." 
 7.  "Accordingly, we reverse and remand for the trial court to either make findings 
justifying its treatment of some or all of the proceeds as equitable distribution rather than 
temporary support or, if it determines that some or all of the $60,000 should be treated as 
support, revisit the issue of equitable distribution.” 
Rosaler v. Rosaler, 219 So.3d 840 (Fla. 4th DCA 2017) 
 
ALTHOUGH PROVISION REQUIRING HUSBAND TO EXECUTE QUITCLAIM 
DEED TO MARITAL HOME AND REQUIRING WIFE TO MAKE EQUALIZING 
PAYMENT TO HUSBAND WITHIN 90 DAYS OF DATE OF JUDGMENT MIGHT 
DEPRIVE HUSBAND OF HIS INTEREST IN MARITAL HOME SHOULD WIFE BE 
UNABLE TO MAKE THE PAYMENT, PARTIES APPARENTLY AGREED TO TRIAL 
COURT'S POST-JUDGMENT ORDER PROVIDING THAT QUITCLAIM DEED 
WOULD BE DELIVERED TO HUSBAND'S COUNSEL, WHO WOULD IN TURN 
DELIVER IT TO WIFE AFTER THE EQUALIZING PAYMENT IS MADE. 
 
 In the lower tribunal, the wife was awarded the marital home, and the husband was 
required to "execute and return to Wife a quit claim deed within three (3) days of presentment." 
The final judgment provided for the wife to make an equalizing payment to the husband of 
$25,162.25 within ninety days of the date of the judgment. The husband argues that these 
provisions deprive him of his interest in the marital home. The Fourth District Court of Appeal 
found: 
 1.  "The husband relies on Thomas–Nance v. Nance, 189 So.3d 1040 (Fla. 2d DCA 
2016).  There, the trial court awarded the marital home to the husband and required him to pay 
the wife $100 a month until he had paid off the wife's $25,000 interest in the home, but required 
the wife to quitclaim the home to the husband within thirty days of the judgment.  On appeal, the 
court found this was error, reasoning that the award 'effectively deprives the Wife of her present 
interest in the marital home,' and that the error was compounded by requiring the wife to 
quitclaim the property to her husband within thirty days of judgment.  The Second District 
characterized the twenty-year payment plan as 'patently unreasonable.'" 
 2.  "Here, the wife was ordered to pay the husband his equalizing payment in full within 
ninety days of judgment." 
 3.  "This payoff scheme is not comparable to the one in Thomas–Nance—the payment 
plan is not so attenuated that it effectively deprives the husband of his interest in the property.    
On its face, it is not 'patently unreasonable.'" 
 3.  "However, to the extent the wife is not in a financial position to make the equalizing 
payment within ninety days of the judgment, the husband would in fact be deprived of his 
interest in the property if he had to quitclaim the marital home." 
 4.  "While the wife testified that she would obtain equalizing payment funds from a home 
equity loan if necessary, she offered this testimony before she knew that the trial court would fix 
the equalizing payment at $25,000." 
 5.  "Aside from this testimony, there was no evidence making it apparent that the wife 
was in a financial position to make the equalizing payment within ninety days of entry of the 
judgment or that her ability to obtain a home equity loan was likely." 
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 6.  "The trial court seemingly recognized these issues because in response to the 
husband's post-judgment motion, the court required the husband to provide a quitclaim deed to 
the wife's counsel, who would deliver it to the wife after the wife made the equalizing payment." 
 7.  "The order, however, did not make it clear whether this arrangement would stay in 
place if this court were to affirm the final judgment." 
 8.  "The wife seems to believe these requirements will stay in place, as she relies on the 
post-judgment order in characterizing this issue as moot." 
 9.  "Based on the lack of evidence of the wife's ability to make the equalizing payment, 
and the wife's apparent lack of objection to the imposition of requirements on delivery of the 
deed, we remand for the trial court to amend the final judgment to impose any conditions on 
execution and delivery of the deed that will ensure the husband is not deprived of his interest in 
the marital home." 
Henry v. Lyons, 226 So.3d 252 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN ENTERING EQUITABLE DISTRIBUTION PLAN THAT 
WAS NOT SUPPORTED BY FACTUAL FINDINGS IN FINAL JUDGMENT WITH 
REFERENCE TO FACTORS ENUMERATED IN STATUTE. 
 
 The former husband appealed from a final judgment of dissolution of marriage. Under the 
trial court's equitable distribution schedule, the net equitable distribution to the wife was 
$86,613, and the net equitable distribution to the husband was $86,614. Additionally, each party 
was entitled to receive 50% of the proceeds of the sale of the marital home, which had about 
$400,000 in equity.  The trial court also distributed the parties' entire interest in a property in the 
U.S. Virgin Islands called "Estate Peterborg," along with the liens and debt thereon, to the Wife.  
The Husband testified that the Estate Peterborg property was worth around $565,000, a figure he 
derived from the latest value provided by the tax assessor. However, the husband admitted that 
the value of the property would go up substantially as soon as an occupancy permit is issued.  
The Wife also testified the Estate Peterborg property was currently worth about $500,000 
without an occupancy permit, which was similar to the tax assessor's valuation. However, the 
wife testified that once an occupancy permit is issued, the property "stands to be worth between 
three to five million dollars."  The trial court found that there was no credible evidence as to the 
value of Estate Peterborg. It nonetheless relied upon the tax assessor's valuation and found that 
Estate Peterborg was worth $565,300, less the outstanding liens totaling $635,000, for a total 
negative value of $69,700. However, the trial court did not actually factor the value of Estate 
Peterborg into the equitable distribution schedule, as the liability of Estate Peterborg's negative 
value of $69,700 is not shown as being distributed to either party.  On appeal, the Husband 
argued that the trial court erred in awarding the Estate Peterborg to the wife without making the 
findings of fact required by Florida Statute 61.075.  
 1.  "[W]e reverse the equitable distribution plan because the trial court failed to make the 
required findings regarding the factors enumerated in section 61.075(1), Florida Statutes (2016)." 
 2.  "The standard of review for a trial court's equitable distribution of marital assets and 
liabilities is abuse of discretion." 
 3.  "However, a trial court's failure to consider mandatory statutory factors is error as a 
matter of law." 
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 4.  "Section 61.075(1), Florida Statutes, 'lists ten separate factors for the trial court to 
consider when determining the equitable distribution of assets and liabilities in a dissolution of 
marriage action, and whether the equitable distribution should be equal or unequal.'" 
 5.  "Section 61.075(3), in turn, requires the trial court to make specific findings regarding 
equitable distribution in any contested dissolution action where there is no stipulation between 
the parties:  (3) In any contested dissolution action wherein a stipulation and agreement has  not 
been entered and filed, any distribution of marital assets or marital liabilities shall be supported 
by factual findings in the judgment or order based on competent substantial evidence with 
reference to the factors enumerated in subsection (1)....§ 61.075(3), Fla. Stat. (2016)." 
 6.  "The factors listed in section 61.075(1) 'should be used in any contested case to justify 
any equitable distribution of marital assets, fifty-fifty or otherwise.'" 
 7.  "Reversible error occurs where 'the equitable distribution in the final judgment is not 
supported by factual findings with reference to the factors listed in section 61.075(1), as required 
by section 61.075(3) when a stipulation and agreement has not been entered and filed.'"  
 8.  "Although compliance with section 61.075(3)'s requirements of written findings of 
fact 'is not necessary when the parties have reached a valid agreement regarding equitable 
distribution, these requirements must be met when there is no such agreement and a distribution 
scheme is ordered by the court.'" 
 9.  "Here, regardless of whether the overall equitable distribution was equal or unequal, 
the trial court erred in entering an equitable distribution plan that was not supported by factual 
findings in the final judgment with reference to the factors enumerated in section 61.075(1)." 
 10.  "Such findings were required by section 61.075(3) because this was a contested 
dissolution action in which 'a stipulation and agreement has not been entered and filed.' " 
 11.  "We decline to reach the husband's argument that a proper application of the factors 
under section 61.075(1) would favor an equitable distribution of Estate Peterborg to him or, in 
the alternative, a distribution of the property to both parties as tenants in common." 
 12.  "Based on the foregoing, we reverse and remand for the trial court to make the 
requisite findings using the factors outlined in section 61.075(1)." 
Callwood v. Callwood, 221 So.3d 1198 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT ERRED IN FAILING TO MAKE FACTUAL FINDINGS REGARDING 
WHETHER SIX BANK ACCOUNTS ARE MARITAL OR NON-MARITAL 
PROPERTY. 
 
 The estate of the former husband appealed frp, the final judgment of dissolution of 
marriage between the former husband and former wife. The former husband's estate argued that 
the trial court erred in failing to make factual findings regarding six Wells Fargo accounts. The 
District Court found: 
 1.  "[W]e reverse and remand for the trial court to make factual findings regarding the 
Wells Fargo bank accounts." 
 2.  "Specifically, the trial court is directed on remand to make written findings stating 
whether these accounts are marital or non-marital property." 
Estate of Harriger v. Harriger, 212 So.3d 1151 (Fla. 5th DCA 2017) 
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F.  Procedure 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


TRIAL COURT ERRED IN ENTERING SUMMARY JUDGMENT EFFECTIVELY 
DISMISSING WIFE'S STEPSON AS RESPONDENT IN DISSOLUTION ACTION 
WHERE WIFE ALLEGED THAT MARITAL ASSETS HAD BEEN TRANSFERRED TO 
STEPSON, THEREBY DEPLETING MARITAL ESTATE. 
 
 The wife appealed from a final summary judgment entered in favor of her stepson which 
effectively dismissed her stepson as a respondent from the dissolution of marriage litigation 
between the wife and her husband. 
 In November 2009, the wife filed her initial petition for dissolution of marriage in 
Seminole County. She voluntarily dismissed that action in February 2011, but re-filed her 
petition one week later, this time in Flagler County, where it remained pending. In July 2012, the 
wife filed a two-count amended petition for dissolution of marriage, and in count two, she joined 
additional respondents, including her stepson and various corporations that her husband formed 
during the marriage. The wife alleged that, among other things, the husband had been 
commingling the parties' marital assets with assets owned by her stepson and by the corporate 
respondents. The wife also asserted that the husband and her stepson were receiving distributions 
from these corporations, under the guise of "loans," in an effort by the husband to deplete the 
marital estate. The wife sought partition of the marital assets, recognition and equitable 
distribution of her interest in the corporations that the husband formed during the marriage, to 
have the court "claw" back and then equitably distribute to the spouses any marital assets 
previously transferred to the newly joined respondents, and injunctive relief. 
 In 2015, the wife amended her petition to add a third count. The wife continued to assert 
that she had a "marital interest" in certain properties now held by these respondents, who she 
alleged were involved in a plan with her husband to minimize or conceal his net worth in an 
effort to defraud the wife from any interest in what she stated were millions of dollars of marital 
assets that the husband had transferred to these parties for little, if any, consideration. The wife 
asked that, among other things, the trial court identify all properties that should be classified as 
marital assets and, after making this determination, require the impleaded respondents to 
"account" for their receipt of these marital properties. The wife requested that the court then 
equitably distribute all marital assets between the spouses. 
 After the parties conducted some discovery, her stepson moved for final summary 
judgment. His argument was two-fold. Her stepson first asserted that the wife pleaded no 
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cognizable cause of action against him to entitle her to any relief, but that if she had pleaded an 
arguable claim under the "Uniform Fraudulent Transfers Act," it was barred by the applicable 
statute of limitations. The wife filed a memorandum in opposition to the motion. After each party 
filed their summary judgment evidence pursuant to Florida Family Law Rule of Procedure 
12.510, the court held a hearing on her stepson's motion and entered the unelaborated final 
summary judgment in her stepson's favor now under review. 
 1.  “In a dissolution of marriage proceeding, section 61.075(1), Florida Statutes (2015), 
requires the trial court to equally distribute the marital assets and liabilities between the spouses 
unless there is a justification for an unequal distribution based on the factors listed in 
subparagraphs (a)-(j)." 
 2.  "Subparagraph (i) is pertinent to this appeal, providing that a spouse's 'intentional 
dissipation, waste, depletion, or destruction of marital assets after the filing of the petition[,] or 
within two years prior to the filing of the petition,' must be considered by the court in distributing 
the marital assets." 
 3.  "Under this statute, if a spouse intentionally dissipates a marital asset, the trial court 
has the authority and discretion to assign the dissipated asset to the dissipating spouse as part of 
that spouse's equitable distribution." 
 4.  "[The wife] alleged that [the husband]'s fraudulent dissipation of some of the marital 
assets to or through [her stepson] and the corporate respondents took place more than two years 
before her petition for dissolution of marriage was filed." 
 5.  "In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), this court held that 
section 61.075(1)(i) did not operate as a two-year statute of limitations to bar one spouse's efforts 
to subject marital assets dissipated by the other spouse to equitable distribution." 
 6.  "We determined that for cases of dissipation of marital assets occurring more than two 
years before the filing of the petition, section 61.075(1)(j), which permits a trial court to consider 
'any other factors necessary to do equity and justice between the parties,' allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses.  Thus, Beers provides [the 
wife] the ability to pursue [the husband] for his alleged remote dissipation of their marital 
assets." 
 7.  "Turning back to [her stepson], we begin our analysis with the preliminary recognition 
that a dissolution action is an action in equity." 
 8.  "Under principles of equity, a trial court may determine whether a third person has 
acted with a spouse to deprive the other spouse of his or her share in the marital estate." 
 9.  "However, for the court to make a complete determination of the case before it, that 
person ([her stepson]) must be joined as a party to the action where, as here, the person is 
claiming an interest in the marital assets because '[i]n [a] dissolution action, the trial court does 
not have jurisdiction to adjudicate the rights of nonparties.'" 
 10.  "We reject Isaac's argument that summary judgment was properly entered because 
Susan did not sufficiently allege a cause of action against him." 
 11.  "We agree with the recent observation by the Michigan Court of Appeals that in 
cases where one spouse has allegedly acted in concert with a third person to dissipate the marital 
assets, '[t]here is no need to specify or enumerate a separate cause of action against the third 
party; instead, the action against the third party is incidental to the divorce.'" 
 12.  "Furthermore, because section 61.075(1)(j) gives the trial court the discretion to claw 
back marital assets that may have been remotely dissipated by [the husband] more than two years 
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before [the wife]'s dissolution of marriage petition was filed, it would then be anomalous to 
preclude the court from making a full and complete adjudication of the spouses' marital property 
rights to those dissipated assets by dismissing [her stepson] from the litigation based on his 
statute of limitations defense." 
 13.  "A final summary judgment, as entered in this case, 'is proper only where the [issues 
of] fact[ ] are "so crystalized" that nothing remains [for resolution] but questions of law.'" 
 14.  "'[I]f the record raises even the slightest doubt that [a genuine] issue [of material fact] 
might exist, summary judgment is improper.'" 
 15.  "In the present case, the record is by no means clear whether the trial court will 
exercise its discretion under section 61.075(1)(j) to consider assets allegedly remotely dissipated 
by [her stepson] in order to make a complete determination of the cause to achieve equity and 
justice between the spouses." 
 16.  "If, after receiving evidence and argument at trial, the court elects to exercise its 
discretion and distributes remotely dissipated assets in its equitable distribution of the marital 
assets and marital liabilities to [the wife] and [the husband], then those parties whose property 
rights would be affected by the distribution (such as [her stepson]) are indispensable to the 
complete adjudication of the case." 
 17.  "Accordingly, the final summary judgment entered in favor of [her stepson] is 
reversed, and this matter is remanded for further proceedings consistent with this opinion." 
Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017) 
 


 


G.  Fault 


 
First District 


IN DISTRIBUTING BANK ACCOUNTS, TRIAL COURT ABUSED DISCRETION IN 
USING BALANCES IN ACCOUNTS AS OF DATE OF FILING OF PETITION 
RATHER THAN BALANCES IN ACCOUNTS AS OF DATE OF FINAL HEARING 
WHERE ACCOUNTS HAD BEEN DIMINISHED DURING PROCEEDINGS FOR 
LIVING EXPENSES, AND THERE WAS NO EVIDENCE OF MISCONDUCT ON PART 
OF HUSBAND 
 
 This was an appeal from a final judgment of dissolution of marriage, wherein the former 
husband raised four issues: (I) the trial court abused its discretion when it awarded $2,500 in 
permanent alimony to the former wife; (II) the trial court abused its discretion in creating 
equitable distribution; (III) the trial court abused its discretion when it ordered the former 
husband to pay all of the former wife's attorney's fees and costs; and (IV) the trial court abused 
its discretion when it ordered the former husband to maintain life insurance on the alimony 
award. 
 The parties were married for approximately thirty-nine years and it was undisputed that 
the former husband was the bread-winner and had a substantially larger earning potential than 
the former wife. The former husband had several bank accounts, most of which were correctly 
considered to be marital assets by the trial court. Of particular significance were two BBVA 
Compass Bank accounts. The former wife submitted evidence that the combined balance of the 
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two BBVA accounts was $8,345.00 at the time the petition for dissolution was filed in May 
2015. However, at the final hearing, the former husband provided unrebutted testimony that the 
combined value of the two BBVA accounts had been significantly reduced to $2,432.00. He 
further testified that these two accounts had been used for his living expenses and to pay bills 
associated with the marital home. The former husband asked the trial court to use the balance of 
the accounts at the date of the final hearing as opposed to the date of filing. The trial court denied 
the request and used the balances of the accounts at the time of filing, initially dividing the 
$8,345 combined value of the two accounts equally between the parties. The trial court later 
redistributed the value assigned because the former wife was to forgo receipt of her cash-out 
share from the two BBVA accounts ($4,172.50) along with her cash-out from two other assets. 
This led to the trial court assigning an equalizer payment to the former wife in the amount of 
$8,612.99. The former husband argues the trial court abused its discretion by including the value 
of the depleted BBVA accounts, which resulted in a disparate equalizer payment being assigned 
in favor of the former wife. The First District Court of Appeal found: 
 1.  "In equitable distribution under section 61.075(7), Florida Statutes (2015), the trial 
court may select a valuation date of the marital asset that the court determines in its discretion to 
be 'just and equitable under the circumstances." 
 2.  "Different assets may be valued as of different dates in the trial court's discretion." 
 3.  "However, '[a]s a general proposition, it is error to include assets in an equitable 
distribution scheme that have been diminished or dissipated during the dissolution proceedings.'" 
 4.  "The exception is when a parties' misconduct during the proceedings results in 
dissipation of the asset, which misconduct may serve as a basis for assigning the asset to the 
spending spouse." 
 5.  "However, assignment due to dissipation must be based on the trial court's 'specific 
finding of intentional misconduct based on evidence showing that the marital funds were used 
for one party's "own benefit and for a purpose unrelated to the marriage at a time when the 
marriage is undergoing an irreconcilable breakdown.'" 
 6.  "The former wife lodged general allegations of misconduct, but they were not directly 
related to the funds in the two BBVA accounts." 
 7.  "More importantly, the trial court made no findings of misconduct." 
 8.  "The former husband's undisputed testimony was that these two accounts were used 
for his living expenses and to pay bills associated with the home." 
 9.  "The former husband was also paying the former wife temporary alimony and 
temporary attorney's fees as well as a majority of the marital expenses during the pendency of the 
proceedings." 
 10. "There was no evidence of misconduct other than generalized allegations, and the 
undisputed testimony showed the money was diminished to pay at least some marital expenses 
during the proceedings." 
 11.  "We agree with the former husband that, absent a finding of misconduct, it was error 
to utilize the value of these two BBVA accounts before dissipation." 
 12.  "We reverse the equitable distribution portion of the final order and remand for 
further proceedings." 
 13.  "Because the error in equitable distribution of the two BBVA accounts was integral 
to the calculation of the equalizer payment, that portion of the final order is also reversed and 
remanded." 
Gotro v. Gotro, 218 So.3d 494 (Fla. 1st DCA 2017) 
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Second District 


 
TRIAL COURT ERRED BY CHARGING HUSBAND WITH MARITAL ASSETS THAT 
HAD BEEN DISSIPATED DURING DISSOLUTION PROCEEDINGS WHERE THERE 
WAS NO SHOWING OF MISCONDUCT 
 
 The Husband contended on appeal that the trial court erred by charging him in the 
equitable distribution scheme with marital assets that had been dissipated during the course of 
the dissolution proceedings. The District Court of appeal found merit in this argument and held: 
 1.  "This court has held that it is error to include assets in an equitable distribution 
scheme that have been diminished or dissipated during the dissolution proceedings unless there 
has been misconduct during the proceedings that results in the dissipation." 
 2.  "We have also defined what 'misconduct' qualifies: 'The misconduct necessary to 
support inclusion of dissipated assets in an equitable distribution scheme does not include 
mismanagement or simple squandering of marital assets in a manner of which the other spouse 
disapproves.’" 
 3.  "If there is uncontradicted evidence in the record that the dissipated funds were used 
to pay marital expenses during the dissolution proceedings and if there is no evidence of 
misconduct, then it is an abuse of discretion to include the dissipated funds in the equitable 
distribution scheme." 
 4.  "Significantly here, the trial court specifically found that neither the Husband nor the 
Wife had acted improperly with respect to either assets or liabilities and that 'neither party was 
guilty of intentional dissipation, waste, depletion, or destruction of marital assets.' " 
 5.  "Nevertheless, the trial court distributed marital assets to the Husband that had been 
used by him during the course of the dissolution proceedings to pay his living expenses, his 
temporary support obligations to the Wife, and his and the Wife's attorney's fees." 
 6.  "Additionally, the trial court charged the Husband with the entire balance of the 
parties' line of credit on the marital home even though the only evidence was that the Husband 
had used the funds from this line of credit to pay family living expenses." 
 7.  "Because this marital liability was incurred to pay the parties' living expenses during 
the dissolution proceedings, it was error to charge the Husband with the entire amount of this 
liability." 
 8.  "In addition, the court required the Husband to repay the Wife for 'her half' of the 
2013 income tax refund received during the course of the litigation." 
 9.  "However, the undisputed evidence showed that the funds from this refund were used 
to pay the Wife's attorney's fees in this litigation." 
 10.  "Hence, this asset, which was depleted during the dissolution proceedings to pay the 
parties' expenses, should not have been resurrected in the final judgment and distributed again." 
 11.  "Given the explicit findings of no intentional dissipation, this 'distribution' was 
error." 
 12.  "Accordingly, because of the improper inclusion of dissipated assets and the 
inequitable distribution of marital liabilities, we must reverse the equitable distribution scheme." 
 13.  "On remand, the trial court must redistribute the parties' assets and liabilities without 
including the depleted assets and increased liabilities that resulted from the payment of the 
parties' expenses during the course of the litigation." 
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Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017) 
 


Third District 


Fourth District 


COURT ERRED IN DISTRIBUTING ASSETS THAT WERE DIMINISHED OR 
DEPLETED DURING THE MARRIAGE WITHOUT FINDING ANY MISCONDUCT 
OR INTENTIONAL DISSIPATION. 
 
 The Former Husband argued on appeal that the trial court erred in valuing the marital 
pension to be worth $102,000 at the time of filing the complaint, and equitably distributing 
$50,000 from the marital pension to Former Wife. After trial, the court entered its final judgment 
of dissolution of marriage. The court found that "[t]he Husband's pension is valued at $102,000 
as of the date of filing." The court also ordered the Former Husband to pay the Former Wife 
$2,000 a month for twenty-five months. The court did not expressly state that the pension was 
the source of these payments, or that the pension was a marital asset. Rather, the court stated that 
it was distributing a "retirement account." Still, during  trial, the court explained that the Former 
Husband owed the Former Wife "$50,000 for her half of the pension." The Former Husband 
filed a motion for rehearing, asserting the same arguments he now makes on appeal. The trial 
court summarily denied the motion and this appeal followed. The Fourth District Court of 
Appeal found: 
 1. "'[I]t is error to include in the equitable distribution scheme assets or sums that have 
been diminished or depleted during the dissolution proceedings unless the depletion was the 
result of misconduct.' To include a dissipated asset in the equitable distribution scheme, there 
must be evidence of the spending spouse's intentional dissipation or destruction of the asset, and 
the trial court must make a specific finding that the dissipation resulted from intentional 
misconduct." 
 2.  "Here, the evidence was clear that the pension was worth considerably less than 
$102,000 by the time of filing.  Thus, in order to award $50,000 to Former Wife, the court first 
needed to make a specific finding of dissipation." 
 3.  "Since the court made no such finding in its final judgment, it erred in distributing the 
equalizing payment as it did." 
 4.  "The trial court also failed to consider Former Husband's actual ability to pay the 
equalizing payment. In fact, as discussed above, it appears Former Husband cannot pay the 
monthly $2,000 amount given that he only has a surplus of $1,250.53 remaining each month 
after subtracting his gross monthly expenses from his net monthly income.” 
 5.  "As the final judgment also required Former Husband to pay $300 a month in 
attorney's fees, his ability to pay the $2,000 monthly is all the more doubtful." 
 6.  "As a final matter, we note the trial court failed to specifically identify in its final 
judgment that the pension was the marital asset serving as the source of the equalizing payments.  
The court only wrote that a 'retirement account' was the source." 
 7.  "[W]e reverse because the trial court incorrectly valued the pension at the time of 
filing, and, by way of such mistake, distributed incorrect equalizing payments  In order for the 
trial court to distribute $50,000, it should have explicitly made a finding that it was doing so 







  186 


based on the pension's value at an earlier date, or based on a finding of dissipation.  Since the 
trial court did neither, we reverse." 
Smith v. Smith, 226 So.3d 948 (Fla. 4th DCA 2017) 


Fifth District 
 


TRIAL COURT ERRED IN ENTERING SUMMARY JUDGMENT EFFECTIVELY 
DISMISSING WIFE'S STEPSON AS RESPONDENT IN DISSOLUTION ACTION 
WHERE WIFE ALLEGED THAT MARITAL ASSETS HAD BEEN TRANSFERRED TO 
STEPSON, THEREBY DEPLETING MARITAL ESTATE. 
 
 The wife appealed from a final summary judgment entered in favor of her stepson which 
effectively dismissed her stepson as a respondent from the dissolution of marriage litigation 
between the wife and her husband. 
 In November 2009, the wife filed her initial petition for dissolution of marriage in 
Seminole County. She voluntarily dismissed that action in February 2011, but re-filed her 
petition one week later, this time in Flagler County, where it remained pending. In July 2012, the 
wife filed a two-count amended petition for dissolution of marriage, and in count two, she joined 
additional respondents, including her stepson and various corporations that her husband formed 
during the marriage. The wife alleged that, among other things, the husband had been 
commingling the parties' marital assets with assets owned by her stepson and by the corporate 
respondents. The wife also asserted that the husband and her stepson were receiving distributions 
from these corporations, under the guise of "loans," in an effort by the husband to deplete the 
marital estate. The wife sought partition of the marital assets, recognition and equitable 
distribution of her interest in the corporations that the husband formed during the marriage, to 
have the court "claw" back and then equitably distribute to the spouses any marital assets 
previously transferred to the newly joined respondents, and injunctive relief. 
 In 2015, the wife amended her petition to add a third count. The wife continued to assert 
that she had a "marital interest" in certain properties now held by these respondents, who she 
alleged were involved in a plan with her husband to minimize or conceal his net worth in an 
effort to defraud the wife from any interest in what she stated were millions of dollars of marital 
assets that the husband had transferred to these parties for little, if any, consideration. The wife 
asked that, among other things, the trial court identify all properties that should be classified as 
marital assets and, after making this determination, require the impleaded respondents to 
"account" for their receipt of these marital properties. The wife requested that the court then 
equitably distribute all marital assets between the spouses. 
 After the parties conducted some discovery, her stepson moved for final summary 
judgment. His argument was two-fold. Her stepson first asserted that the wife pleaded no 
cognizable cause of action against him to entitle her to any relief, but that if she had pleaded an 
arguable claim under the "Uniform Fraudulent Transfers Act," it was barred by the applicable 
statute of limitations. The wife filed a memorandum in opposition to the motion. After each party 
filed their summary judgment evidence pursuant to Florida Family Law Rule of Procedure 
12.510, the court held a hearing on her stepson's motion and entered the unelaborated final 
summary judgment in her stepson's favor now under review. 
 1.  “In a dissolution of marriage proceeding, section 61.075(1), Florida Statutes (2015), 
requires the trial court to equally distribute the marital assets and liabilities between the spouses 
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unless there is a justification for an unequal distribution based on the factors listed in 
subparagraphs (a)-(j)." 
 2.  "Subparagraph (i) is pertinent to this appeal, providing that a spouse's 'intentional 
dissipation, waste, depletion, or destruction of marital assets after the filing of the petition[,] or 
within two years prior to the filing of the petition,' must be considered by the court in distributing 
the marital assets." 
 3.  "Under this statute, if a spouse intentionally dissipates a marital asset, the trial court 
has the authority and discretion to assign the dissipated asset to the dissipating spouse as part of 
that spouse's equitable distribution." 
 4.  "[The wife] alleged that [the husband]'s fraudulent dissipation of some of the marital 
assets to or through [her stepson] and the corporate respondents took place more than two years 
before her petition for dissolution of marriage was filed." 
 5.  "In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), this court held that 
section 61.075(1)(i) did not operate as a two-year statute of limitations to bar one spouse's efforts 
to subject marital assets dissipated by the other spouse to equitable distribution." 
 6.  "We determined that for cases of dissipation of marital assets occurring more than two 
years before the filing of the petition, section 61.075(1)(j), which permits a trial court to consider 
'any other factors necessary to do equity and justice between the parties,' allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses.  Thus, Beers provides [the 
wife] the ability to pursue [the husband] for his alleged remote dissipation of their marital 
assets." 
 7.  "Turning back to [her stepson], we begin our analysis with the preliminary recognition 
that a dissolution action is an action in equity." 
 8.  "Under principles of equity, a trial court may determine whether a third person has 
acted with a spouse to deprive the other spouse of his or her share in the marital estate." 
 9.  "However, for the court to make a complete determination of the case before it, that 
person ([her stepson]) must be joined as a party to the action where, as here, the person is 
claiming an interest in the marital assets because '[i]n [a] dissolution action, the trial court does 
not have jurisdiction to adjudicate the rights of nonparties.'" 
 10.  "We reject Isaac's argument that summary judgment was properly entered because 
Susan did not sufficiently allege a cause of action against him." 
 11.  "We agree with the recent observation by the Michigan Court of Appeals that in 
cases where one spouse has allegedly acted in concert with a third person to dissipate the marital 
assets, '[t]here is no need to specify or enumerate a separate cause of action against the third 
party; instead, the action against the third party is incidental to the divorce.'" 
 12.  "Furthermore, because section 61.075(1)(j) gives the trial court the discretion to claw 
back marital assets that may have been remotely dissipated by [the husband] more than two years 
before [the wife]'s dissolution of marriage petition was filed, it would then be anomalous to 
preclude the court from making a full and complete adjudication of the spouses' marital property 
rights to those dissipated assets by dismissing [her stepson] from the litigation based on his 
statute of limitations defense." 
 13.  "A final summary judgment, as entered in this case, 'is proper only where the [issues 
of] fact[ ] are "so crystalized" that nothing remains [for resolution] but questions of law.'" 
 14.  "'[I]f the record raises even the slightest doubt that [a genuine] issue [of material fact] 
might exist, summary judgment is improper.'" 
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 15.  "In the present case, the record is by no means clear whether the trial court will 
exercise its discretion under section 61.075(1)(j) to consider assets allegedly remotely dissipated 
by [her stepson] in order to make a complete determination of the cause to achieve equity and 
justice between the spouses." 
 16.  "If, after receiving evidence and argument at trial, the court elects to exercise its 
discretion and distributes remotely dissipated assets in its equitable distribution of the marital 
assets and marital liabilities to [the wife] and [the husband], then those parties whose property 
rights would be affected by the distribution (such as [her stepson]) are indispensable to the 
complete adjudication of the case." 
 17.  "Accordingly, the final summary judgment entered in favor of [her stepson] is 
reversed, and this matter is remanded for further proceedings consistent with this opinion." 
Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017) 
 


VII.  MARITAL HOME 
 


A.  Payment of Expenses of Ownership/Right to Credit for Payment 


 
First District 


Second District 


Third District 


Fourth District 


TRIAL COURT DID NOT ERR IN AWARDING WIFE EXCLUSIVE USE AND 
POSSESSION OF MARITAL HOME, WITH A 50/50 SPLIT UPON REMARRIAGE, 
DEATH, OR SALE OF HOME, RATHER THAN AWARDING WIFE FULL 
OWNERSHIP OF HOME AS SHE REQUESTED; UNDER CIRCUMSTANCES, TRIAL 
COURT DID NOT ERR IN FAILING TO ORDER THAT HUSBAND BE RESPONSIBLE 
FOR HALF THE EXPENSES ASSOCIATED WITH HOME 
 
 The former wife appealed from a final judgment of dissolution awarding her exclusive 
use and possession of the marital home, but leaving title in the name of both parties. She argued 
that the trial court erred in not awarding her 100% of the home and in not ordering the former 
husband to pay prior and future expenses for the home. The former wife argued that the trial 
court erred in equitably distributing the marital assets. She argued the court failed to make the 
specific written findings required by section 61.075, Florida Statutes (2015). As an equal owner 
of the home and should be responsible for half of the expenses and reimbursement for all repair 
expenses incurred after the former husband left the marital home.  The District Court held: 
 1.  "We review a trial court's decision on the equitable distribution of marital assets and 
liabilities for an abuse of discretion." 
 2.  "This is a case that reflects the old adage: 'Be careful what you wish for.' " 
 3.  "Here, the former wife requested ownership of the marital home." 
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 4.  "In fact, she asked for the home in lieu of alimony." 
 5.  "The trial court essentially awarded her a life estate in the home as she was given full 
and exclusive possession of it." 
 6.  "If however she sold the home, remarried, or died, the ownership of the home or 
proceeds from its sale would be split 50/50." 
 7.  "So she did not receive all that she wished for, but did receive exclusive possession 
and use of the marital home." 
 8.  "When a court is equitably distributing assets, the starting point is an equal division of 
those assets." 
 9.  "Here, the only marital asset in existence was the marital home." 
 10.  "The court gave each party fifty percent ownership in that asset if the former wife 
sold the home, remarried, or died." 
 11.  "She otherwise had exclusive possession of it." 
 12.  "The court listed all the relevant factors under section 61.075, but did not analyze 
them." 
 13.  "The court also indicated that it relied upon Anderson v. Anderson, 489 So. 2d 1232, 
1234 (Fla. 1st DCA 1986), in reaching its decision….  There, the First District also ordered the 
trial court to award the former wife exclusive possession of the home, as the trial court did here, 
with a 50/50 split upon remarriage, death, or sale of the home." 
 14.  "'The critical question is whether the award is equitable and just given the nature of 
the case.'" 
 15.  "The award here was equitable under the facts of this case, and we will not disturb 
it." 
 16.  "We also find no error in the court not ordering the former husband responsible for 
half of the expenses associated with the home." 
 17.  "Unlike Anderson, where there was a significant financial disparity between the 
spouses' income[s], here there was little financial disparity between the parties." 
 18.  "The former wife was accustomed to not receiving financial support from the former 
husband since he left the marital residence nine years before the dissolution." 
 19.  "The trial court was not required to hold the former husband responsible for future 
expenses of a home he was no longer permitted to live in." 
 20.  "He had his own living expenses, which he outlined in his financial affidavit." 
 Morgan v. Morgan, 213 So.3d 378 (Fla. 4th DCA 2017) 
 
THERE WAS NO ENTITLEMENT TO PARTITION CREDITS FOR EXPENSES PAID 
USING FUNDS BELONGING TO BOTH PARTIES. 
 
 This case presented numerous issues.  First, whether the evidence supported an oral 
cohabitation agreement and, if so, whether the evidence supported the damage award. In 
November 2013, Anthony Armao filed a complaint against Russell Turnbull for partition of real 
property they owned as joint tenants with rights of survivorship. In addition to half of the sale 
proceeds, Armao sought credits for expenses paid on the property. Turnbull denied that Armao 
was entitled to any credits and counterclaimed for breach of an oral cohabitation and support 
agreement. The Fourth District Court of Appeal held: 
 1.  "We … find that the trial court did not abuse its discretion in declining to award 
partition credits." 
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 2.  "'Because partition is a subject of equitable jurisdiction, the trial court will be affirmed 
unless it is shown that the trial court abused its discretion in determining whether credits or set-
offs are appropriate.'" 
 3.  "We find no abuse of discretion in declining to award Armao any partition credits." 
 4.  "Competent substantial evidence supports the trial court's finding that Armao paid the 
mortgage and living expenses with commingled funds from both parties." 
Armao v. McKenney, 218 So.3d 481 (Fla. 4th DCA 2017) 
 


Fifth District 
 


B.  Miscellaneous 


 
First District 


Second District 
 


Third District 


Fourth District 


ALTHOUGH PROVISION REQUIRING HUSBAND TO EXECUTE QUITCLAIM 
DEED TO MARITAL HOME AND REQUIRING WIFE TO MAKE EQUALIZING 
PAYMENT TO HUSBAND WITHIN 90 DAYS OF DATE OF JUDGMENT MIGHT 
DEPRIVE HUSBAND OF HIS INTEREST IN MARITAL HOME SHOULD WIFE BE 
UNABLE TO MAKE THE PAYMENT, PARTIES APPARENTLY AGREED TO TRIAL 
COURT'S POST-JUDGMENT ORDER PROVIDING THAT QUITCLAIM DEED 
WOULD BE DELIVERED TO HUSBAND'S COUNSEL, WHO WOULD IN TURN 
DELIVER IS TO WIFE AFTER THE EQUALIZING PAYMENT IS MADE. 
 
 In the lower tribunal, the wife was awarded the marital home, and the husband was 
required to "execute and return to Wife a quit claim deed within three (3) days of presentment." 
The final judgment provided for the wife to make an equalizing payment to the husband of 
$25,162.25 within ninety days of the date of the judgment. The husband argues that these 
provisions deprive him of his interest in the marital home. The Fourth District Court of Appeal 
found: 
 1.  "The husband relies on Thomas–Nance v. Nance, 189 So.3d 1040 (Fla. 2d DCA 
2016).  There, the trial court awarded the marital home to the husband and required him to pay 
the wife $100 a month until he had paid off the wife's $25,000 interest in the home, but required 
the wife to quitclaim the home to the husband within thirty days of the judgment.  On appeal, the 
court found this was error, reasoning that the award 'effectively deprives the Wife of her present 
interest in the marital home,' and that the error was compounded by requiring the wife to 
quitclaim the property to her husband within thirty days of judgment.  The Second District 
characterized the twenty-year payment plan as 'patently unreasonable.'" 
 2.  "Here, the wife was ordered to pay the husband his equalizing payment in full within 
ninety days of judgment." 
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 3.  "This payoff scheme is not comparable to the one in Thomas–Nance—the payment 
plan is not so attenuated that it effectively deprives the husband of his interest in the property.    
On its face, it is not 'patently unreasonable.'" 
 3.  "However, to the extent the wife is not in a financial position to make the equalizing 
payment within ninety days of the judgment, the husband would in fact be deprived of his 
interest in the property if he had to quitclaim the marital home." 
 4.  "While the wife testified that she would obtain equalizing payment funds from a home 
equity loan if necessary, she offered this testimony before she knew that the trial court would fix 
the equalizing payment at $25,000." 
 5.  "Aside from this testimony, there was no evidence making it apparent that the wife 
was in a financial position to make the equalizing payment within ninety days of entry of the 
judgment or that her ability to obtain a home equity loan was likely." 
 6.  "The trial court seemingly recognized these issues because in response to the 
husband's post-judgment motion, the court required the husband to provide a quitclaim deed to 
the wife's counsel, who would deliver it to the wife after the wife made the equalizing payment." 
 7.  "The order, however, did not make it clear whether this arrangement would stay in 
place if this court were to affirm the final judgment." 
 8.  "The wife seems to believe these requirements will stay in place, as she relies on the 
post-judgment order in characterizing this issue as moot." 
 9.  "Based on the lack of evidence of the wife's ability to make the equalizing payment, 
and the wife's apparent lack of objection to the imposition of requirements on delivery of the 
deed, we remand for the trial court to amend the final judgment to impose any conditions on 
execution and delivery of the deed that will ensure the husband is not deprived of his interest in 
the marital home." 
Henry v. Lyons, 226 So.3d 252 (Fla. 4th DCA 2017) 


 
Fifth District 


 
IN ORDERING PARTITION OF MARITAL HOME, TRIAL COURT IS TO COMPUTE 
FORMER WIFE'S SHARE BASED ON HOME'S ACTUAL SELLING PRICE. 
 
 We remanded this cause to the trial court to reconsider the imputation of income to 
Appellant, alimony, and child support, as well as for partition of the marital home.  Upon 
remand, the trial court again erred with respect to its ruling on partition: 
 1.  "[A]lthough the trial court complied with our instruction to order the partition of the 
marital home, it determined Appellant's share of the equity based upon the assumptions made 
under its prior order granting Appellee possession of the home." 
 2.  "On remand, the trial court shall compute Appellant's equity share based upon the 
home's actual selling price." 
Dottaviano v. Dottaviano, 219 So.3d 990 (Fla. 5th DCA 2017)  
 
 


VIII.  PARENTING PLANS AND TIMESHARING 
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A.  Factors 


 
First District 


TRIAL COURT ERRED IN GRANTING WIFE DECISION-MAKING AUTHORITY 
WITH RESPECT TO CHILDREN'S HEALTHCARE NEEDS, SCHOOL-RELATED 
MATTERS, AND OTHER ACTIVITIES WITHOUT REQUIRED FINDINGS. 
 
 This appeal arose from a final order of dissolution of marriage establishing parental 
responsibility, child support, and the distribution of marital assets. The parties were married in 
1999 and have two minor children. The trial court ordered shared parental responsibility, but 
granted the mother ultimate decision-making authority with respect to the minor children's 
healthcare needs, school-related matters, and other activities; awarded the mother approximately 
sixty percent (60%) of the marital assets on the basis that the father earned more income; ordered 
the father to pay $1,400 a month in child support; and awarded the mother $2,500 attorneys' fees. 
The First District Court of Appeal found: 
 1.  "This Court reviews a trial court's decision regarding parental responsibility under the 
abuse of discretion standard, reviewing specifically whether competent, substantial evidence 
supports the trial court's decision." 
 2.  "Trial courts must order shared parental responsibility in dissolution cases unless it 
would be detrimental to the child." 
 3.  "'This relationship contemplates that the parties will mutually confer on major 
decisions (e.g., medical, religious, educational) affecting the child's welfare and will reach 
agreement.'" 
 4.  "If it is in a child's best interest, the court may award ultimate decision-making 
authority to just one parent." 
 5.  "Here, the trial court assigned one parent to be the ultimate decision maker with 
respect to the children's healthcare needs, school related matters, and other activities, but 
provided no justification for preferring that parent." 
 6.  "Because the order provided no basis for assigning [the Mother] as the ultimate 
decision maker, the order must be reversed." 
Ziruolo v. Ziruolo, 217 So.3d 1170 (Fla. 1st DCA 2017) 
 


Second District 


TRIAL COURT ERRED IN DELEGATING TO A THERAPIST THE DECISION-
MAKING AUTHORITY AS TO WHEN FATHER COULD PROCEED INTO SECOND 
AND THIRD PHASES OF THREE-PHASE DAYTIME TIME-SHARING SCHEDULE 
THE COURT FASHIONED TO REINTEGRATE FATHER IN CHILDREN'S LIVES; 
TRIAL COURT LIKEWISE ERRED IN DELEGATING TO MOTHER THE SOLE 
DISCRETION, AT ANY TIME, TO CHOOSE TO REPLACE THERAPIST 
 
 The Former Husband appeals the circuit court's order modifying timesharing and 
establishing child support and arrears concerning the parties' minor children. The Former 
Husband came before the court on his supplemental petition to modify a default final judgment 
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entered on January 8, 2008, which awarded the Former Wife sole parental responsibility and 
timesharing with the children. The Former Wife responded by filing a petition to establish child 
support and retroactive child support from the Former Husband. A trial was held on both 
petitions and this appeal followed. The Second District Court of Appeal found: 
 1.  "Although the absence of a transcript from the trial prevents us from addressing many 
of the issues [the Former Husband] raises on appeal, because there are errors that are plain on the 
face of the order modifying timesharing, we are compelled to reverse those portions of the circuit 
court's order." 
 2.  "The progressive, three-phase daytime timesharing schedule the circuit court 
fashioned to reintegrate [the Former Husband] in his daughters' lives improperly vests the 
decision-making authority as to when [the Former Husband] can proceed into the second and 
third phases solely with a therapist." 
 3.  "The order also gives [the Former Wife] sole discretion, at any time, to choose to 
replace this therapist, which was also an improper delegation of the court's authority." 
 4.  "Third, and perhaps most troubling, the order fails to resolve whether [the Former 
Husband] will ever be entitled to overnight, unrestricted timesharing with his minor children, if 
or when he completes the third phase of this schedule." 
 5.  "Taken together, these errors, which are clear from the face of the order, constituted 
reversible error." 
 6.  "As we explained in Grigsby v. Grigsby, 39 So. 3d 453, 456-57 (Fla. 2d DCA 2010): 
'Although termination of visitation rights is disfavored, ... the trial court has discretion to restrict 
or deny visitation when necessary to protect the welfare of the children….’ However, when the 
court exercises this discretion, it must clearly set forth the steps the parent must take in order to 
reestablish time-sharing with the children.  Essentially, the court must give the parent the key to 
reconnecting with his or her children. An order that does not set forth the specific steps a parent 
must take to reestablish time-sharing, this depriving the parent of that key, is deficient because it 
prevents the parent from knowing what is expected and prevents any successor judge from 
monitoring the parent's progress….  ‘Moreover, it is the trial court's responsibility to ensure that 
an appropriate relationship is maintained between a parent and his or her children, and that 
responsibility cannot be abdicated to any parent or expert.'" 
 7.  "Here, the order modifying timesharing violated the strictures of Grigsby." 
 8.  "Accordingly, we reverse those portions of the order modifying timesharing that 
delegated decision-making to a therapist of [the Former Wife's] sole approval, and that failed to 
describe what, if any, timesharing [the Former Husband] would be entitled to upon completion of 
the third phase." 
 9.  "On remand, the court shall render an order on [the Former Husband's] petition 
consistent with this opinion and that sets forth requisite findings and rulings concerning what, if 
any, timesharing [the Former Husband] will have with [the minor children] upon completion of 
any reunification schedule the court may fashion." 
Munoz v. Munoz, 210 So.3d 227 (Fla. 2d DCA 2017) 
 
EVIDENCE DID NOT SUPPORT TRIAL COURT'S AWARD OF ULTIMATE 
DECISION-MAKING RESPONSIBILITY TO FATHER. 
 
 The Mother, challenged on appeal the final judgment awarding ultimate decision-making 
authority regarding the minor child to the Father. The Mother argued that the trial court abused 
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its discretion as the final judgment is not supported by competent, substantial evidence, nor does 
it meet the statutory requirements for custody determinations under Florida Statute 61.13. The 
First District Court of Appeal found: 
 1.  "We first address the trial court's award of ultimate decision-making authority to [the 
Father] 'in all matters pertaining to the child.'  [The Mother] argues this determination is not 
supported by competent, substantial evidence and contravenes the statutory goal of shared 
parental responsibility.  We agree." 
 2.  "Trial courts must order shared parental responsibility unless the court finds it would 
be detrimental to the child.  Shared parental responsibility 'contemplates that the parties will 
mutually confer on major decisions (e.g., medical, religious, educational) affecting the child's 
welfare and will reach agreement.'" 
 3.  "If it is in a child's best interest, the court may award ultimate decision-making 
authority over specific aspects of the child's welfare to just one parent.  However, 'a blanket, non-
specific award of "ultimate responsibility" is contrary to the statutory concept of shared parental 
responsibility.'" 
 4.  "In support of its blanket award of ultimate decision-making authority to [the Father]. 
the trial court characterized a number of [the Mother's] parenting choices as dangerous and 
contrary to normal medical care.  Specifically, the trial court questioned [the Mother's] decisions 
regarding the child's immunization schedule, chiropractic care, [the Mother's] co-sleeping with 
the child, the duration of breastfeeding, and the use of amber bead necklaces for teething pain." 
 5.  "While the trial court's concerns were sincerely held, no competent, substantial 
evidence was introduced to support the trial court's findings that Neville's parenting decisions 
were dangerous or contrary to normal medical care." 
Neville v. McKibben, 227 So.3d 1270 (Fla. 1st DCA 2017) 
 
EVIDENCE SUPPORTED AWARD OF 50/50 TIMESHARING AND SCHOOL 
ADDRESS DESIGNATION. 
 
 The Mother appealed from the final judgment entered by the trial court establishing a 
50/50 timesharing schedule and ordering the use of the Father's address for school designation 
purposes.  The Mother argued that the trial court abused its discretion as the final judgment was 
not supported by competent, substantial evidence, nor did it meet the statutory requirements for 
custody determinations under Florida Statute 61.13. The First District Court of Appeal found: 
 "There is no abuse of discretion where reasonable persons could differ as to the trial 
court's ruling." 
 2.  "Additionally, there is no statutory requirement that a trial court engage in a 
discussion as to each of the factors of section 61.13, Florida Statutes." 
 3.  "However, the trial court must find, at a minimum, that its custody determination is in 
the best interests of the child." 
 4.  "Although the final judgment did not include the magic words 'best interests of the 
child,' a plain reading confirms the trial court tracked the factors of section 61.13 in its 
determination of timesharing and the address for school designation." 
 5.  "As competent, substantial evidence exists to support the trial court's award of 50/50 
timesharing and school address designation, it must be affirmed on appeal." 
Neville v. McKibben, 227 So.3d 1270 (Fla. 1st DCA 2017) 
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Third District 


Fourth District 


THE TRIAL COURT ERRED IN GIVING FORMER HUSBAND ULTIMATE 
DECISION-MAKING AUTHORITY WITHOUT SPECIFYING AREAS OVER WHICH 
HUSBAND COULD EXERCISE THAT AUTHORITY. 
 
 The former wife appealed from an order modifying the timesharing aspects of a final 
judgment of dissolution. The former wife argued that the trial court erred in awarding the former 
husband ultimate decision-making authority over all aspects of the children's lives because there 
was no competent, substantial evidence to support such a decision. The District Court found: 
 1.  "A trial court's decision to adopt a magistrate's conclusions is reviewed for an abuse of 
discretion." 
 2.  "We have de novo review of the 'trial court's decision that the findings of fact ... are 
supported by competent, substantial evidence and are not clearly erroneous while giving both the 
magistrate and the trial court the benefit of the presumption of correctness.'" 
 3.  "We have previously held that giving the primary residential parent unlimited decision 
making authority over all matters regarding the children is incompatible with shared parental 
responsibility." 
 4.  "But, giving one parent ultimate authority over specific matters in situations where the 
parties are unable to come to an agreement is allowed." 
 5.  "The final judgment must therefore delineate the 'specific aspects of the child's 
welfare' over which the parent shall have ultimate responsibility to comply with section 
61.13(2)(b)2.a., Florida Statutes (2015)." 
 6.  "Here, the final judgment fails to delineate the specific aspects of the children's 
welfare over which the former husband will have ultimate decision-making authority." 
 7.  "The order dictates that the parties shall confer and attempt to agree on all major 
decisions affecting the welfare of the children." 
 8.  "'Major decisions include, but are not limited to, decisions about the children's 
education, healthcare, and other responsibilities unique to this family. If the parties are unable to 
agree the Father shall have ultimate decision-making authority.'" 
 9.  "The order fails to specify concrete aspects of the children's lives that the former 
husband will have ultimate decision-making authority over." 
 10.  "By using the phrase, 'include, but are not limited to,' the court left the father's 
decision-making authority open-ended." 
 11.  "This problem is compounded by the additional language: 'and other responsibilities 
unique to this family….'  [T]his leaves open all decisions affecting the children." 
 12.  "Here… the final judgment failed to identify specific areas over which the former 
husband had final decision-making authority." 
 13.  "For this reason, we reverse and remand for the court to address this issue only." 
McClure v. Beck, 212 So.3d 396 (Fla. 4th DCA 2017) 
 







  196 


TRIAL COURT ERRED IN AWARDING MOTHER SOLE PARENTAL 
RESPONSIBILITY WITHOUT FINDING THAT SHARED PARENTAL 
RESPONSIBILITY WOULD BE DETRIMENTAL TO CHILD AND IN FAILING TO 
ADDRESS TIME-SHARING ON HOLIDAYS, SPECIAL OCCASIONS, AND 
EXTENDED SCHOOL BREAKS 
 
 The father challenged the final judgment determining paternity and establishing a 
parenting plan. The father argued that the trial court erred in awarding the mother sole parental 
responsibility without finding that shared parental responsibility would be detrimental to the 
child; and in failing to address timesharing on holidays, special occasions, and extended school 
breaks. The Fourth District Court of Appeal found: 
 1.  "We first address the trial court's award of sole parental responsibility to the mother." 
 2.  "Section 61.13(2)(c)2., Florida Statutes (2013), provides that '[t]he court shall order 
that the parental responsibility for a minor child be shared by both parents unless the court finds 
that shared parental responsibility would be detrimental to the child.' 'This requirement applies in 
paternity actions.'" 
 3.  "The award of sole parental responsibility in the absence of such a finding is 
reversible error." 
 4.  "'Additionally, utilizing the best interest of the child standard does not obviate the 
necessity of a specific finding that shared parental responsibility would be detrimental to the 
child before awarding sole parental responsibility to a parent.'" 
 5.  "The final judgment here does not contain the required finding." 
 6.  "Further, the trial court did not make such a finding at trial, although it explained that 
it was awarding the mother sole parental responsibility because the parents had an 'unhealthy' 
relationship and 'won't agree.'" 
 7.  "This finding is in the vein of a best interest finding, and does not rise to the level of a 
finding of detriment to the child." 
 8.  "Accordingly, we reverse and remand for further proceedings." 
 9.  "The father also argues that the trial court erred in failing to award him any holiday 
timesharing in the absence of findings justifying no such award." 
 10.  "We agree. ‘Although a court has the power to deny visitation altogether in extreme 
circumstances, where visitation is ordered, the non-custodial parent's right to the child on 
rotating holidays has become so routine and necessary that to deny it requires factual findings 
justifying that decision.'" 
 11.  "We reverse and remand for the trial court to either grant holiday, special occasion, 
and extended school break timesharing or make factual findings justifying the denial of such 
timesharing." 
 12.  "The court should revisit the child support obligation if changes in the timesharing 
plan make that necessary." 
 13.  "In summary, we affirm in part, but reverse and remand for the trial court to address 
sole parental responsibility; holiday, special occasion, and extended school break timesharing." 
Aranda v. Padilla, 216 So.3d 652 (Fla. 4th DCA 2017) 
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TRIAL COURT ERRED IN FINDING IT WOULD BE CONTRARY TO CHILD'S BEST 
INTERESTS FOR HUSBAND TO ENJOY UNSUPERVISED TIMESHARING, TRIAL 
COURT ERRED IN FAILING TO SET FORTH SPECIFIC REQUIREMENTS OR 
STANDARDS WHICH, IF MET, WOULD RE-ESTABLISH UNSUPERVISED 
TIMESHARING. 
 
 The trial court found that it would be contrary to the child's best interests for Former 
Husband to enjoy unsupervised timesharing. The Former Husband appealed and the Fourth 
District Court of Appeal found: 
 1.  "This finding was supported by competent substantial evidence  However, the 
judgment fails to provide Former Husband with specific steps to obtain unsupervised 
timesharing." 
 2.  "'The failure to "set forth any specific requirements or standards" for the alleviation of 
timesharing restrictions is error.'" 
 3.  "'This applies to both the prevention of timesharing altogether and to restrictions.'" 
 4.  "While the trial court need not 'set out every minute detail of the steps to reestablish 
unsupervised timesharing,' the parent must leave the courtroom 'knowing that if [they] 
satisfactorily accomplish[ ] relatively specific tasks, [they] will be able to reestablish 
unsupervised timesharing.'" 
 5.  "Because the trial court did not set forth specific steps for Former Husband to alleviate 
the restriction on timesharing, this part of the judgment must be reversed." 
 6.  "The judgment is reversed and remanded for the trial court to provide Former 
Husband with the steps required to lift the timesharing restrictions." 
Whissell v. Whissell, 222 So.3d 594 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT ERRED IN SEPARATING SIBLINGS BY PERMITTING FORMER 
HUSBAND TO RELOCATE WITH TWO CHILDREN TO VIRGINIA AND LEAVING 
THIRD CHILD WITH FORMER WIFE IN FLORIDA WITHOUT FINDING A 
COMPELLING REASON FOR SEPARATING SIBLINGS. 
 
 Former Husband appealed from a supplemental final judgment of dissolution of marriage 
and order for relocation, which separated the parties' three minor children between the parents. 
The supplemental final judgment granted Former Husband's relocation request in part, permitting 
the parties' now-fifteen-year-old twins to relocate to Virginia with him, but denied the request as 
to the parties' third child, A.S., a nine-year-old boy, who was ordered to remain with Former 
Wife in Florida. 
 When they filed the dissolution of marriage action, both parents resided in Florida. The 
original parenting plan adopted by the trial court initially provided for rotating timesharing 
between the parents with Former Husband paying monthly child support. Subsequently, Former 
Husband, who lost his teaching job in Florida, received a job offer in Virginia, where his 
extended family resides. He petitioned the trial court to relocate the minor children to Virginia 
pursuant to Florida Statute 61.13001. After an evidentiary hearing on the petition, the trial court 
rendered a judgment separating the children between the parties, ordering Former Husband to 
"be responsible for all transportation costs associated with transporting the minor children for 
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timesharing with the Mother," and that "[a]s a result of the two oldest minor children residing 
with Father, and Father being responsible for transportation costs, neither parent [would] be 
required to pay child support to the other." Former Husband appealed and the Fifth District Court 
of Appeal held: 
 1.  "First, the trial court erred when it separated the siblings without a compelling reason 
to do so." 
 2.  "Although there are circumstances that justify separating siblings, 'the children in a 
family should not be separated from each other and distributed about in different homes, except 
for the most compelling cause.'" 
 3.  "Here, the judgment lacks any finding of a compelling reason to separate the siblings." 
 4.  "The trial court's finding that A.S. is doing well in his current placement does not, by 
itself, justify separating him from his siblings." 
 5.  "Likewise, the trial court's finding that there is no evidence that relocating to Virginia 
will be an improvement for A.S., by itself, is not a compelling reason." 
 6.  "Rather, to overcome the principle set forth in Arons, any reason to separate A.S. from 
his siblings must necessarily be based upon evidence that relocating to Virginia would be 
detrimental to A.S." 
 7.  "On remand, if the trial court again separates the siblings, it must make findings of a 
compelling reason to do so." 
Sickels v. Sickels, 221 So.3d 778 (Fla. 5th DCA 2017) 
 


 


B.  Third Parties 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
 


 


C.  UCCJEA/Enforcement 


 
First District 


Second District 
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Third District 


TRIAL COURT ABUSED ITS DISCRETION IN DENYING MOTION TO DISMISS 
PETITION RELATED TO CHILD CUSTODY UNDER UNIFORM CHILD CUSTODY 
JURISDICTION AND ENFORCEMENT ACT ON BASIS OF FORUM NON 
CONVENIENS WHERE NEITHER PARTY WAS A UNITED STATES CITIZEN, THE 
LEGAL PARENT AND CHILD RESIDED IN NEW YORK, NEITHER PARTY NOR 
THE CHILD HAD LIVED IN FLORIDA FOR A YEAR PRIOR TO HEARING ON 
MOTION TO DISMISS, THERE WERE NO WITNESSES LOCATED IN FLORIDA, 
AND NEITHER PARTY HAD A SIGNIFICANT CONNECTION TO FLORIDA. 
 
 The following facts were either undisputed or agreed to by the parties. DeStefanis and 
Tan entered into a same-sex civil partnership in the U.K. in 2008, which was converted into a 
same-sex marriage in the U.K. on February 10, 2015. DeStefanis was born in Italy, has dual 
citizenship in Italy and the United Kingdom, and resides in New York. Tan was born in 
Malaysia, has dual citizenship in Malaysia and the United Kingdom, and resides in London. 
DeStefanis was in the United States on a five-year E–2 visa connected to his employment, and 
Tan's periodic stays in the United States were permitted under the same E–2 visa as a spouse. 
The parties own a home in London, which they list as their residence or domicile.   
 A child was born in Missouri on September 24, 2014, through a surrogate during the time 
in which the parties' relationship was categorized as a civil partnership. On October 3, 2014, a 
Missouri court acknowledged DeStefanis as the genetic and legal Father of the child with 
exclusive custody of the child. Prior to the child's birth, DeStefanis resided in New York and Tan 
resided in Malaysia. However, in August 2014, just prior to the child's birth, Tan moved to New 
York. The parties lived in New York with the child temporarily and then they all moved to 
Miami, Florida, where they lived in a friend's apartment for approximately ten months, from 
December 2, 2014 to mid-October 2015. On or about October 15, 2015, Tan moved back to 
London. Although Tan traveled back and forth between London and Malaysia, he did not return 
to Florida. DeStefanis and the child moved back to New York on March 5, 2016, where they 
have continuously lived since leaving Florida. 
 Both parties filed petitions for dissolution of marriage. After moving to New York, 
DeStefanis filed his petition in London, and Tan was served in London on or about April 18, 
2016. Thereafter, Tan filed his petition in Miami–Dade County and served DeStefanis in New 
York City on or about May 13, 2016. The parties agree that because the child resided in Miami–
Dade County from approximately December 2, 2014 to March 5, 2016, the Miami–Dade County 
circuit court had jurisdiction over the issues relating to the child pursuant to the Uniform Child 
Custody Jurisdiction and Enforcement Act ("the UCCJEA"). 
 The trial court had already determined that it lacked subject matter jurisdiction over the 
dissolution of the marriage, and the dissolution of the marriage was  being litigated in London. 
Thus, the only issues presently to the trial court were those related to the child, who was born in 
Missouri and then lived with her genetic and legal Father in New York, where she had lived 
since March 2016.  DeStefanis appealed from the trial court's order denying his motion to 
dismiss Han Ming Tan's amended petition for dissolution of marriage on the basis of forum non 
conveniens. The Third District Court of Appeal held: 
 1.  "Because it is undisputed that neither DeStefanis nor Tan are United States citizens; 
neither currently reside in Florida nor resided in Florida when the petition and the amended 
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petition were filed; the child in question is currently and was residing in New York with 
DeStefanis when the petition and amended petition were filed; the parties and the child had not 
resided in Florida for more than a year at the time of the hearing; and Tan was unable to identify 
a single witness or evidence located in Florida, we conclude that it was an abuse of discretion to 
deny DeStefanis' motion to dismiss the amended petition for dissolution of marriage based on 
forum non conveniens." 
 2.  "An order denying a motion to dismiss based on forum non conveniens is reviewed for 
an abuse of discretion." 
 3.  "In Kinney System, Inc. v. Continental Insurance Co., 674 So.2d 86, 87–88 (Fla. 
1996), the Florida Supreme Court noted the following:  Forum non conveniens is a common law 
doctrine addressing the problem that arises when a local court technically has jurisdiction over a 
suit but the cause of action may be fairly and more conveniently litigated elsewhere. Forum non 
conveniens also serves as a brake on the tendency of some plaintiffs to shop for the 'best' 
jurisdiction in which to bring suit - a concern of special importance in the international context. 
This is such a case.” 
 4.  "First, the petition and amended petition that were filed in the circuit court were for 
dissolution of marriage." 
 5.  "The circuit court, however, has no jurisdiction over the dissolution of the marriage, 
which is being litigated in London." 
 6.  "Second, although the trial court has jurisdiction over the issues involving the child, 
neither the parties nor the child live in Florida." 
 7.  "Additionally, the parties own no property in Florida, have no family living in Florida, 
have no ties to Florida, and have not identified any Florida witness." 
 8.  "In short, Florida has little or no connection to the parties or the subject litigation." 
 9.  "And, just as the Florida Supreme Court warned in Kinney, Tan has admitted that he 
filed his dissolution of marriage petition in Florida and wishes to keep the portion of the case 
involving the child in Florida, rather than litigating the case in New York, because he believes 
Florida substantive law will provide him with a more favorable result than if those issues are 
resolved in New York, where the child and legal Father, who was judicially granted sole custody 
of the child, reside." 
 10.  "Our analysis is directed by sections 61.515 and 61.520, Florida Statutes (2015).  
Under section 61.515(1), the trial court in the instant case has exclusive and continuing 
jurisdiction to make child custody determinations until: (a) A court of this state determines that 
the child, the child's parents, and any person acting as a parent do not have a significant 
connection with this state and that substantial evidence is no longer available in this state 
concerning the child's care, protection, training, and personal relationships; or (b) A court of this 
state or a court of another state determines that the child, the child's parent, and any person acting 
as a parent do not presently reside in this state." 
 11.  "It is undisputed that the child, the child's parent(s), and any person acting as a parent 
do not presently reside in Florida and have not resided in Florida for over a year." 
 12.  "Tan has not resided in Florida since approximately October 15, 2015, and he 
currently resides in London." 
 13.  "DeStefanis and the child moved back to New York on or about March 5, 2016, 
where they have continuously lived since leaving Florida." 
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 14.  "Thus, on March 30, 2017, when the trial court conducted the evidentiary hearing on 
DeStefanis' motion to dismiss based on forum non conveniens, it had been over a year since the 
parties and the child had resided in Florida." 
 15.  "Although it appears obvious that, based on these undisputed facts and pursuant to 
section 61.515(b), the trial court does not have exclusive jurisdiction to make child custody 
determinations, the trial court has not yet made that determination." 
 16.  "We, therefore, treat the trial court's jurisdiction as exclusive, and analyze section 
61.520 under the lens of exclusivity." 
 17.  "Suit was brought under the UCCJEA, which contains a specific forum non 
conveniens provision, section 61.520." 
 18.  "Because the UCCJEA contains a specific forum non conveniens provision, that 
provision controls, rather than the common law forum non conveniens on which Kinney is 
based." 
 19.  "However, even if we were to review DeStefanis' motion under the Kinney factors, 
we would conclude that the trial court abused its discretion by denying DeStefanis' motion to 
dismiss on the basis of forum non conveniens under that analysis as well." 
 20.  "We now address the specific forum non conveniens provision under the UCCJEA, 
section 61.520. Section 61.520 permits a court in this state that has jurisdiction to make a child 
custody determination to 'decline to exercise its jurisdiction at any time if it determines that it is 
an inconvenient forum under the circumstances and that a court of another state is a more 
appropriate forum.' § 61.520(1)." 
 21.  "Section 61.520(2) requires the court to consider all relevant factors, but lists several 
factors that the court must consider. Section 61.520(2) provides as follows: (2) Before 
determining whether it is an inconvenient forum, a court of this state shall consider whether it is 
appropriate for a court of another state to exercise jurisdiction. For this purpose, the court shall 
allow the parties to submit information and shall consider all relevant factors, including: (a) 
Whether domestic violence has occurred and is likely to continue in the future and which state 
could best protect the parties and the child; (b) The length of time the child has resided outside 
this state;(c) The distance between the court in this state and the court in the state that would 
assume jurisdiction; (d) The relative financial circumstances of the parties; (e) Any agreement of 
the parties as to which state should assume jurisdiction; (f) The nature and location of the 
evidence required to resolve the pending litigation, including the testimony of the child; (g) The 
ability of the court of each state to decide the issue expeditiously and the procedures necessary to 
present the evidence; and (h) The familiarity of the court of each state with the facts and issues in 
the pending litigation." 
 22.  "The trial court correctly dispensed with subsections (a), (d), (e), (g) and (h), as there 
were no allegations of domestic violence, agreement by the parties, concern over the financial 
ability of either party to litigate the case in either Florida or New York, or the ability of the New 
York court to resolve the child custody issues. We therefore address the findings as to 
subsections (b), (c), and (f)." 
 23.  "The trial court found under subsection (b) that when the action commenced, 
DeStefanis and the child had only resided outside the state of Florida for two weeks." 
 24.  "While that finding is correct, we find that the trial court erred by failing to consider 
that the Petitioner, Tan, left Florida for London on October 15, 2015, months before he filed his 
petition, and has never returned, and more importantly, that at the time of the hearing, DeStefanis 
and the child had been living in New York for over a year." 
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 25.  "The record reflects that the child was born in Missouri, lived in New York before 
living in Florida for ten months and then returned to New York." 
 27. "We, therefore, conclude that the trial court failed to comply with section 
61.520(2)(b) by failing to consider fully '[t]he length of time the child has resided outside this 
state.' " 
 28.  "We also find no support in the record for the trial court's determination under 
section 61.520(2)(f) that '[t]he nature and location of the evidence required to resolve the 
litigation includes witnesses and documents in both jurisdictions.' " 
 29.  "Tan has not been able to identify any witness or evidence presently located in 
Florida. The child's genetic and legal Father, caretakers, nanny, pediatrician, and school are all in 
New York.  Lastly, when the trial court considered the distance between the trial court in Florida 
and the trial court in New York, it concluded that the distance that the parties would have to 
travel would 'not impose an impediment.'" 
 30.  "However, the issue is not whether having to fly to Miami from New York for 
hearings and other proceedings would impose an impediment for resolution of child custody.  
The issue is whether New York, where DeStefanis and the child permanently reside, would be a 
more convenient forum than Florida." 
 31.  "Tan resides in London and will have to commute regardless of whether the lawsuit 
is litigated in Miami or New York.  On the other hand, it would certainly be more convenient for 
DeStefanis and the New York witnesses to appear in New York where they reside rather than 
travel to Miami for hearings." 
 32.  "Because neither the parties nor the child have resided in Florida for over a year prior 
to the hearing conducted by the trial court on DeStefanis' motion to dismiss; the legal parent and 
child currently reside and have resided in New York since they left Miami on March 5, 2016; 
Tan has not resided in Florida since October 15, 2015; neither party has identified a single 
witness or any evidence located in Florida; and neither party has a significant connection to 
Florida (they own no property, have no business, and have no relatives living in Florida), we 
conclude that the trial court abused its discretion by continuing to exercise its jurisdiction over 
the child custody issues and denying DeStefanis' motion to dismiss under section 61.520." 
 33.  According, we reverse the trial court's order denying DeStefanis' motion to dismiss 
pursuant to section 61.520." 
DeStefanis v. Ming Tan, 42 FLW D1683 (Fla. 3d DCA 2017) 
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Fourth District 


FLORIDA COURT ERRED IN DENYING CUSTODIAL MOTHER'S VERIFIED 
PETITION FOR EMERGENCY CHILD PICK-UP ORDER BASED ON COURT'S 
COMMUNICATION WITH JUDGE IN FOREIGN STATE WITHOUT AFFORDING 
PARTIES AN OPPORTUNITY TO PARTICIPATE IN THE COMMUNICATION AND 
WITHOUT MAKING RECORD OF THE COMMUNICATION;  REMAND TO ALLOW 
FLORIDA COURT TO COMMUNICATE WITH FOREIGN COURT AFTER NOTICE 
TO PARTIES AND TO KEEP A RECORD OF THE COMMUNICATION IN MANNER 
REQUIRED BY STATUTE -- SHOULD FLORIDA COURT DETERMINE THAT IT 
SHOULD DECLINE TO EXERCISE ITS HOME STATE JURISDICTION, COURT'S 
ORDER MUST CONTAIN FACTUAL FINDINGS THAT SATISFY STATUTE. 
 
 The minor child had lived in Florida since birth and had always been in the custody of the 
Mother. The Mother dropped the child off with the paternal great-grandfather in April 2016, with 
an agreement that she would pick up the child on June 17, 2016. The day before the scheduled 
pick-up, the Father picked up the child and took the child to his cousin, the Respondent, in 
Georgia.  On July 1, 2016, the Respondent filed a dependency action in Georgia. Two weeks 
later, the Mother filed a UCCJEA affidavit and the verified petition at issue in the appeal. 
 On July 28, 2016, the court entered an order denying the petition, stating it had conferred 
with "the Honorable Kristy Treadaway, presiding judge in the aforementioned Georgia juvenile 
proceeding, who advised the pending juvenile action is in the nature of a dependency case, such 
action having been filed July 1, 2016." The order concluded, "[t]hat the Verified Petition for 
Emergency Child Pick-Up Order is DENIED. This Court reserves concurrent jurisdiction of this 
cause for all legal and proper purposes." This appeal followed and the District Court found: 
 1.  "The Mother timely appealed the court's order; however, we treat the appeal as a 
petition for writ of certiorari." 
 2.  "The UCCJEA controls inter-state custody disputes….The UCCJEA is substantially 
similar in both Florida and Georgia and provides that jurisdiction to determine custody matters is 
generally limited to the 'home state' of the child, defined as 'the state in which a child lived with a 
parent or a person acting as a parent for at least 6 consecutive months immediately before the 
commencement of a child custody proceeding.'" 
 3.  "The six-month provision 'protects a parent such as [the mother here], whose children 
have been removed from the home state..., by insuring that the stay-at-home parent may institute 
proceedings in his own state rather than being forced to pursue the fleeing parent and the child in 
another state.'" 
 4.  "In this case, there is no dispute that the 'home state' is Florida." 
 5.  "The child has lived in Florida since birth and the record does not provide an 
indication of any connection to Georgia until the child was taken there by a person other than his 
custodial parent." 
 5.  "Further, in her answer brief, the respondent states that she 'filed a Private 
Dependency Petition in Georgia based on Florida statutes §61.517(1) and Georgia Code §19-9-
64.' " 
 6.  "Those two statutory provisions provide 'temporary emergency jurisdiction' to the 
court's in each state, and are only applicable if the state where jurisdiction is invoked is not the 
home state." 
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 7.  "The temporary emergency jurisdiction is applicable where 'the child is present in this 
state and the child has been abandoned or it is necessary in an emergency to protect the child 
because the child, or a sibling or parent of the child, is subjected to or threatened with 
mistreatment or abuse.' §61.517(1), Fla. Stat. (2016); Ga. Code § 19-9-64 (2016)." 
 8.  "Similar to Florida, the Georgia Supreme Court has explained that this provision 
'authorizes temporary emergency jurisdiction only "if the child is present in this state and the 
child has been abandoned or it is necessary in an emergency to protect the child because the 
child or a sibling or parent of the child is subjected to or threatened with mistreatment or abuse." 
 9.  "We have also explained that the UCCJEA provides that 'a court with jurisdiction over 
a custody cause may decline to exercise that jurisdiction if the court "determines that it is an 
inconvenient forum under the circumstances and that a court of another state is a more 
appropriate forum." 
 10.  "However, an order declining to exercise jurisdiction requires the court to follow 
specific statutory procedures and considerations." 
 11.  "One of the statutory considerations is that when a court of this state decides to 
communicate with the court of another state, '[t]he court shall allow the parties to participate in 
the communication." 
 12.  "‘If the parties elect to participate in the communication, the must be given the 
opportunity to present facts and legal arguments before a decision on jurisdiction is made.'" 
 13.  "Further, the statute states that 'a record must be made of a communication under this 
section. The parties must be informed promptly of the communication and granted access to the 
record.'" 
 14.  "Finally, the statute states that the ‘term “record” means a form of information, 
including, but not limited to, an electronic recording or transcription by a court reporter which 
creates a verbatim memorialization of any communication between two or more individuals or 
entities.'" 
 15.  "In this case, the mother filed a motion specifically requesting that the court 
communicate with the Georgia court." 
 16.  "In that motion, she did not ask to be present during the communication but 
requested 'that there be a written or electronic recording of the communication between courts.' " 
 17.  "Based upon the record before us, the court did not keep a record as requested by the 
mother and mandated by the statute." 
 18.  "We have previously held that the failure to allow a party to participate in the 
communication with a court in another state requires reversal." 
 19.  "The failure to maintain a record of communications with the courts of a sister state, 
as mandated by section 61.511, Florida Statutes (2016), requires the same result." 
 20.  "We grant the petition and quash the order…. [W]e remand to allow the Florida court 
to communicate with the Georgia court after giving notice to the parties and to keep a record of 
the communication in the manner required by the statute." 
Haugabook v. Jeffcoat-Hultberg, 219 So.3d 65 (Fla. 4th DCA 2017) 
 


Fifth District 
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D.  Geographical Limitations/Relocation 


 
First District 


PROVISION ALLOWING FORMER HUSBAND TO RELOCATE WITH CHILD FROM 
TEXAS TO ANY OTHER LOCATION IN THE CONTINENTAL UNITED STATES 
WITHOUT APPROVAL FROM FORMER WIFE OR TRIAL COURT DOES NOT 
COMPLY WITH STATUTORY REQUIREMENTS OR REQUIREMENT THAT BEST 
INTERESTS DETERMINATION BE MADE AT FINAL HEARING AND BE 
SUPPORTED BY THEN-CURRENT COMPETENT, SUBSTANTIAL EVIDENCE 
 
 Paragraph N of the parties' final judgment made findings about the prospective benefit of 
relocation should the Former Husband relocate with the minor child, from San Antonio, Texas to 
any other location in the continental United States, including to the paternal grandmother's house 
in Virginia. It also permited relocation by the Former Husband without approval from the 
Former Wife or trial court. The District Court found no error with the final judgment except for 
Paragraph N, they found: 
 1.  "As the Florida Supreme Court held in Arthur v. Arthur, 54 So. 3d 454, 459 (Fla. 
2010), 'a best interests determination in petitions for relocation must be made at the time of the 
final hearing and must be supported by competent, substantial evidence.'" 
 2.  "Since paragraph N of the final judgment would allow the Former Husband to relocate 
without meeting the requirements of section 61.13001, Florida Statutes, and since it finds that 
relocation is [in the child's] best interest without the need for then-current, competent, substantial 
evidence to support it, it is error." 
 3.  "We reverse with instructions that the trial court vacate paragraph N of the final 
judgment." 
Horn v. Horn, 225 So.3d 292 (Fla. 1st DCA 2017) 
 
TRIAL COURT ACTED WITHIN LIMITS OF ITS BROAD DISCRETION WHEN IT 
REFUSED TO PERMIT MOTHER TO RELOCATE CHILDREN TO FOREIGN STATE 
AFTER FINDING IT WAS NOT IN CHILDREN'S BEST INTERESTS. 
 
 The Mother argued below that a move from Florida to Virginia was in the parties' 
children's best interests. She claimed that the Father neglected the boys' unique medical needs by 
allowing one son's condition to relapse and refusing to provide the other son with appropriate 
medication. She also suggested that Virginia offered better educational opportunities than Florida 
and she offered testimony that the children indicated they would favor life in Virginia. The trial 
court refused, finding it was not in the children's best interests. The Mother argued that the trial 
court should have allowed her to move her two young children from Florida to Virginia, where 
the Mother and her new Husband now live. On appeal, the First District Court held: 
 1.  "Because we conclude the trial court acted within the limits of its broad discretion, we 
affirm." 
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 2. "The trial court ultimately rejected [the Mother's] arguments.  It concluded relocation 
was not in the boys' best interest, relying in large part on expert testimony that the children were 
well cared for in Florida and that relocation would harm their relationship with their father." 
 3.  "The court also concluded that the boys would benefit from the stability their life in 
[Florida] provided." 
 4.  "The court considered the appropriate factors in evaluating the boys' best interests, and 
its detailed findings were supported by competent, substantial evidence." 
 5.  "As in many other cases, reasonable judges might have ruled differently, but our task 
is only to determine whether the trial court acted outside of the broad discretion the law gives it." 
Hoyt v. Chalker, 228 So.3d 697 (Fla. 1st DCA 2017) 
 


Second District 


Third District 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING MOTHER’S 
PETITION TO RELOCATE WITH CHILD BUT ERRONEOUSLY INCLUDED IN THE 
ORDER LANGUAGE PROVIDING THAT CHILD SHALL NOT BE PERMITTED TO 
RELOCATE OUTSIDE ANY COUNTY WHERE SUCH PROSPECTIVE RELIEF WAS 
NOT PLED OR TRIED BY CONSENT. 
 
 The Mother appealed from a final order denying her verified petition to relocate to Port 
St. Lucie with her minor child. The parties were previously divorced and entered into a Marital 
Settlement Agreement that did not address relocation. In 2013, the Mother filed a verified 
petition seeking relocation from Miami-Dade to Port St. Lucie. The Father answered and 
objected. A hearing was held and the court entered the order on appeal denying the Mother’s 
petition. The Mother argued that the court abused its discretion in denying the petition based on 
the evidence presented. 
 1.  "We affirm the court’s order insofar as it denies the petition, but reverse and remand 
for the trial court to enter an amended order deleting the language imposing an impermissible 
geographical restriction on any future relocation by Mother." 
 2.  "Having reviewed the trial court’s order, and the record evidence upon which it was 
based, we find that the trial court properly considered and applied the requisite and applicable 
factors set forth in section 61.13001(7), Florida Statutes (2014), and articulated findings of fact 
that are supported by competent substantial evidence." 
 3.  "We find no abuse of discretion in the trial court’s order denying the petition for 
relocation, and to hold otherwise would require us to substitute our judgment and findings for 
those of the trial court." 
 4.  "However, we agree with Mother that the trial court erred in including the following 
language in its order: ‘The minor child shall not be permitted to relocate outside of Miami-Dade 
County, Florida.’" 
 5.  "Such prospective relief was not pled or sought by the Father, nor was it tried by 
consent. [As such] it should not have been included in the order denying relocation.” 
 6.  "Further, such geographical restriction is contrary to the provisions of the relocation 
statute. See §61.13001(1)(e), Fla. Stat. (2011) (defining the term ‘relocation’ as a change of 
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location that is at least 50 miles from the location of the principle residence of a parent at the 
time of the last order establishing or modifying time-sharing)." 
 7.  "We reverse and remand in part for the trial court to enter an amended order deleting 
the prospective restriction which provides that the minor child shall not be permitted to relocate 
outside of Miami-Dade County, Florida." 
Naime v. Corzo, 208 So.3d 296 (Fla. 3d DCA 2017) 
 
TRIAL COURT SHOULD RECEIVE EVIDENCE AND MAKE ADDITIONAL 
FINDINGS REGARDING FATHER'S FINANCIAL ABILITY TO PAY COSTS 
ASSOCIATED WITH CHILD'S SCHOOL TUITION AND TRANSPORTATION TO 
AND FROM NEW YORK, AS PART OF BROADER ISSUE OF CHILD SUPPORT 
 
 The Father appealed from the trial court's "Order Granting Mother's Petition for 
Relocation with Minor Child," granting relocation pursuant to section 61.13001 of the Florida 
Statutes.  The District Court held: 
 1.  "We affirm because we conclude that the trial court did not abuse its discretion." 
 2.  "[The Father] raises the issue on appeal—and [the mother] concedes--that the trial 
court should receive evidence of the Father's financial ability to pay costs associated with both 
his son's school tuition and transportation to and from New York, as part of the broader issue of 
child support." 
 3.  "The trial court did not order [the Father] to pay such tuition or transportation costs, 
but merely discussed his capacity to do so." 
 4.  "Accordingly, we remand this portion of the case to the trial court for additional 
financial findings." 
Garcia v. Rivera, 208 So.3d 1183 (Fla. 3d DCA 2017) 
 


Fourth District 
 


PROVISION IN FINAL JUDGMENT STATING THAT CHILDREN COULD TRAVEL 
TO EGYPT IF BOTH PARENTS CONSENTED WAS INCONSISTENT WITH 
PARENTING PLAN IN WHICH TRIAL COURT ORDERED THAT CHILDREN 
"SHALL NOT" TRAVEL TO EGYPT. 
 
 The Former Wife appealed from the final judgment of dissolution of marriage. In the 
final judgment the lower court stated that the children could travel to Egypt if both parents 
consent.  However, in the parenting plan, the court ordered that the children "shall not" travel to 
Egypt.  The District Court held:  "As these two statements are inconsistent with one another, we 
remand for the lower court to clarify the final judgment and parenting plan." 
Sedky v. Ibrahim, 211 So.3d 80 (Fla. 4th DCA 2017) 
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TRIAL COURT ABUSED ITS DISCRETION BY PERMITTING HUSBAND TO REBUT 
ITS FINDING THAT WIFE HAD MET HER BURDEN OF ESTABLISHING THAT 
RELOCATION WAS IN THE BEST INTERESTS OF CHILDREN THROUGH 
NOTHING MORE THAN PROMISE OF CHANGE IN HIS FUTURE BEHAVIOR 
 
 The husband and wife were married for twelve years and had two minor children, who 
were ages eight and six at the time of the final judgment. One of the main issues in the 
underlying dissolution of marriage proceeding was the wife's petition to relocate back to Virginia 
with the couple's two minor children, which the husband opposed. Ultimately, the trial court 
found that the wife proved by a preponderance of the evidence that relocation was in the best 
interest of the children. However, the trial court noted that pursuant to the statute, after the 
burden is met by the wife, it then shifts to the husband to overcome the wife's proofs. The trial 
court noted that the husband's position was that he would give up his gambling behavior and 
work harder on his mental health issues. It stated that the question before it was "whether to give 
the husband, in essence another chance." In this regard, the trial court found that although the 
wife did meet her burden of proof, "the husband will be able to overcome the wife's burden of 
proof, provided the following takes place." The trial court then listed several conditions which 
required, in part, that the husband not gamble or enter any casinos, that he attend Gamblers 
Anonymous, disclose to the wife the identity of his therapist, maintain regular therapy, take any 
prescribed medication regarding his mental health, and to actually exercise his timesharing with 
the children. The trial court found that "if the husband does all of those things," the best interests 
of the children will be enhanced. The trial court noted that the wife's burden of proof had been 
met "absent the husband meeting his conditions." Based on the above, the trial court denied the 
wife's petition for relocation. On appeal, the wife argues that the trial court abused its discretion 
by permitting the husband to rebut the trial court's finding that relocation was in the best interests 
of the children through nothing more than the promise of a change to his future behavior. The 
Fourth District Court of Appeal found: 
 1.  "The standard of review for a trial court's order on a petition to relocate is abuse of 
discretion." 
 2.  "In this regard, an appellate court reviews whether there is competent substantial 
evidence to support the trial court's findings of fact, but does not engage in reweighing the 
evidence." 
 3.  "Section 61.13001(8), Florida Statutes (2016), governs the burden of proof for rulings 
on relocation and provides as follows:  BURDEN OF PROOF.—The parent or other person 
wishing to relocate has the burden of proving by a preponderance of the evidence that relocation 
is in the best interest of the child. If that burden of proof is met, the burden shifts to the non-
relocating parent or other person to show by a preponderance of the evidence that the proposed 
relocation is not in the best interest of the child." 
 4.  "In this case, the wife bore the initial burden of showing that relocation was in the best 
interest of the children, and the trial court found that the wife met her burden." 
 5.  "The burden then shifted to the husband to prove by a preponderance of the evidence 
that relocation was not in the children's best interest." 
 6.  "However, the trial court made no finding that the husband met this burden of proof." 
 7.  "Instead, it made clear that the husband had not met this burden, stating that the 
'husband will be able to overcome the wife's burden of proof, provided the following takes 
place.'" 
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 8.  "The trial court then proceeded to deny the petition for relocation based on events that 
had not yet occurred in hopes that the husband could change his ways… However, this was 
error." 
 9.  "The husband could only satisfy his burden of proof by actually producing evidence 
sufficient to meet the standard set forth in section 61.13001(8), and not merely by a promise to 
do better." 
 10.  "A court may not consider potential future, or even anticipated, events as a substitute 
for evidence." 
 11.  "As the wife argues, the trial court in this case essentially relieved the husband of 
meeting his burden of proof altogether because it denied the motion for relocation even after 
finding that the husband did not otherwise rebut the wife's showing that relocation was in the 
best interests of the children." 
 12.  "In addition, the trial court's ruling violated our supreme court's mandate in Arthur v. 
Arthur, 54 So.3d 454 (Fla. 2010), requiring that best interest determinations concerning petitions 
for relocation be made 'at the time of the final hearing' and be supported by competent 
substantial evidence." 
 14.  "The supreme court in Arthur rejected a "prospective based" analysis concerning 
petitions for relocation, stating:  'Indeed, a trial court is not equipped with a "crystal ball" that 
enables it to prophetically determine whether future relocation is in the best interests of a child. 
Any one of the various factors outlined in section 61.13001(7) that the trial court is required to 
consider, such as the financial stability of a parent or the suitability of the new location for the 
child, could change within the extended time period given by the court before relocation. 
Because trial courts are unable to predict whether a change in any of the statutory factors will 
occur, the proper review of a petition for relocation entails a best interests determination at the 
time of the final hearing, i.e. a "present-based" analysis.'” 
 15.  "In this case, by permitting the husband to overcome his burden of proof against 
relocation through a promise to change his behavior in the future, the trial court violated Arthur." 
 16.  "As such, we determine that the trial court abused its discretion in denying the wife's 
petition for relocation, where the trial court found that the wife had satisfied her burden of proof 
and where the husband had not." 
 17.  "We therefore reverse the final judgment and remand for an order authorizing the 
wife's relocation to Virginia with the minor children and for proceedings to determine a new 
timesharing schedule based on the relocation." 
 18.  "We note that the trial judge who issued the final judgment is no longer serving on 
the bench, thus, a further evidentiary hearing is necessary to establish an appropriate timesharing 
schedule." 
 19.  "The remainder of the issues raised concerning the imposition of conditions, 
monitoring criteria, the automatic relocation upon any violation of the conditions, and the 
propriety of the timesharing schedule approved in the final judgment, are thereby rendered 
moot." 
Solomon v. Solomon, 221 So.3d 652 (Fla. 4th DCA 2017) 


 
Fifth District 
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E.  Modification/Enforcement  


 
First District 


TRIAL COURT DID NOT ERR IN MODIFYING TIMESHARING BY AWARDING 
PRIMARY RESIDENCE AND MAJORITY TIMESHARING TO FORMER HUSBAND. 
 
  After the parties in this case were divorced in 2010, they created their own parenting 
plan for their child, sharing parental responsibility. The child would mostly reside with the 
Former Wife, but spend alternate weekends and some holiday and summer time with the Former 
Husband. The next six years proved difficult for that parenting and timesharing plan. The parties 
petitioned the trial court several times to resolve time-sharing issues, contempt motions, and 
modification petitions. Among these filings, the Former Husband sought in March 2016 to have 
the trial court permanently award him majority time-sharing. This was after contempt orders had 
been entered against the Former Wife for failing to abide by the established time-sharing 
schedule. The trial court held a hearing on the Former Husband's modification petition and 
ultimately granted it.  It found a substantial, material, unanticipated, and permanent change in the 
parties' circumstances and that the child's best interest (based on the factors listed in § 61.13(3), 
Florida Statutes) would be served by a change in primary residence and time-sharing 
arrangements. The court awarded shared parental responsibility. But, it awarded primary 
residence and majority time-sharing to the Former Husband and reduced the Former Wife's time-
sharing to weekends, holidays, and summers. This appeal followed after the court denied the 
Former Wife's rehearing motion. The First District Court of Appeal found: 
 1.  "We affirm on all the issues, including the claim that the trial court committed 
reversible error by failing in the final judgment to set forth specific steps by which [the Mother] 
might reestablish majority time-sharing for the child." 
 2.  "Section 61.13(3), Florida Statutes, provides a way for parents like Ms. Dukes who 
are dissatisfied with a parenting plan's time-sharing provisions to have them modified." 
 3.  "Outside of satisfying the statute's requirements, however, the law doesn't authorize 
courts, much less require them, to set forth another way, or other steps, for parents to modify 
unsatisfactory time-sharing schedules.  And so we affirm the final judgment below." 
 4.  "The appellate court reviews the modification of a final dissolution of marriage 
judgment, including changes to primary residence and majority time-sharing, for abuse of 
discretion." 
 5.  "In this case, we affirm on all the issues raised by Ms. Dukes' appeal and write only to 
address her claim that the trial court committed reversible error by failing to set forth steps in the 
final judgment by which Ms. Dukes could reestablish majority time-sharing." 
 6.  "Ms. Dukes is correct that other district courts in similar modification cases have 
required trial courts to set forth specific steps and requirements by which a parent can restore 
reduced time-sharing and eliminate time-sharing restrictions." 
 7.  "But we can find no statutory basis for requiring trial courts to do so. Ms. Dukes' 
argument and the cases she identifies cite no underlying law requiring trial courts to enumerate 
steps for dissatisfied parties to re-modify time-sharing schedules, alleviate time-sharing 
restrictions, or regain primary residence and majority time-sharing." 
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 8.  "What is more, vesting authority in the courts to establish such steps appears contrary 
to § 61.13(3), Florida Statutes, which sets forth its own specific requirements for modifying 
parenting plans, including time-sharing schedules." 
 9.  "The trial court below entered final judgment in accordance with this very statute.  
And it isn't this court's place to undercut the statute by introducing a parallel, judicially created 
process or means by which dissatisfied parents can require courts to re-modify a parenting plan 
or time-sharing schedule." 
 10.  "So here, for instance, Ms. Dukes can seek to modify the present plan, including the 
time-sharing schedule for her child, by filing a petition under § 61.13(3) and satisfying the 
statute's conditions….  But short of filing such a petition and meeting the statute's requirements, 
we cannot conclude that Ms. Dukes is owed a list of alternative steps, created ad hoc by the trial 
court, to facilitate her quest to reestablish majority time-sharing." 
Dukes v. Griffin, 42 FLW D2151 (Fla. 1st DCA 2017) 
 


Second District 
 


ALTHOUGH MOVANT MET BURDEN OF ESTABLISHING A SUBSTANTIAL, 
MATERIAL, AND UNANTICIPATED CHANGE IN CIRCUMSTANCES SINCE 
ENTRY OF FINAL JUDGMENT OF DISSOLUTION, TRIAL COURT DID NOT ERR 
IN DENYING MOTION TO MODIFY TIMESHARING WHERE MODIFICATION 
WAS NOT IN CHILD'S BEST INTERESTS AT TIME OF EVIDENTIARY HEARING. 
 
 The Appellant appealed from the order denying the motion to modify the final judgment 
as to timesharing. The Second District Court of Appeal found: 
 1.  "We affirm the order on modification of final judgment of dissolution of marriage, 
which denies Neha Patel's motion to modify the final judgment as it relates to timesharing." 
 2.  "Competent substantial evidence supports the trial court's finding that Ms. Patel met 
her burden of establishing a substantial, material, and unanticipated change in circumstances 
since the entry of the final judgment of dissolution of marriage." 
 3.  "And we find no error in the court's determination that modification was not in the 
child's best interests at the time of the evidentiary hearing." 
 4.  "However, we remand with directions that the trial court strike the language of 
paragraph eleven following its finding that it is not in the minor child's best interests to modify 
the current timesharing and parental responsibility 'at this time.'" 
 5.  "The trial court may neither determine the child's best interests prospectively… nor 
delegate its statutory duties to a parent or expert." 
 6.  "Future motions to modify the final judgment with regard to timesharing are governed 
by the statutory requirements to establish a 'substantial, material, and unanticipated change in 
circumstances' since entry of the final judgment - which has been met in this case - and that 
'modification is in the best interests of the child.'" 
Patel v. Patel, 226 So.3d 361 (Fla. 2d DCA 2017) 
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Third District 


TRIAL COURT DID NOT ABUSE DISCRETION IN GRANTING FORMER 
HUSBAND'S MOTION FOR TEMPORARY SUSPENSION OF TIMESHARING PLAN 
AND PERMITTING CHILD TO RESIDE WITH FORMER HUSBAND PENDING 
OUTCOME OF FINAL HEARING ON FORMER HUSBAND'S PETITION FOR 
MODIFICATION OF TIMESHARING AND RELOCATION TO FLORIDA. 
 
 The Former Wife challenged a non-final order granting the Former Husband's motion for 
a temporary suspension of the parties' timesharing plan with respect to their minor child, LS, and 
permitting LS to reside with the Former Husband in Miami–Dade County pending the outcome 
of a final hearing on the Former Husband's verified petition for modification of timesharing and 
relocation of LS to Florida. The Third District Court of Appeal held: 
 1.  "'In order to obtain a temporary custody modification, the moving party must satisfy a 
two-part test by establishing through competent, substantial evidence that (1) there has been a 
substantial or material change in circumstances and (2) the modification is in the best interest of 
the child or children involved.'" 
 2.  "Upon reviewing the transcripts of the hearing conducted below, at which: (1) the 
Former Wife was both present and participated; and (2) the trial court conducted a transcribed, in 
camera interview of LS, we find that the trial court did not abuse its discretion in entering the 
non-final order on review." 
Shaleesh v. Shaleesh, 42 FLW D2379 (Fla. 3d DCA 2017) 


 
Fourth District 


 
TRIAL COURT IS NOT REQUIRED TO FIND A SUBSTANTIAL CHANGE IN 
CIRCUMSTANCES IN ORDER TO MODIFY TEMPORARY CUSTODY ORDER 
ENTERED BEFORE ANY FINAL DECREE HAS BEEN ENTERED. 
 
 The wife in an ongoing dissolution of marriage action appealed from the trial court's 
order granting the husband’s motion to modify a prior temporary relief order and designating the 
husband the primary residential parent.  The appellate court held: 
 1.   "The trial court did not abuse its discretion in modifying its temporary relief order, 
and we affirm." 
 2.   "We write today to clarify the standard of review that applies to modification of 
pretrial, temporary relief orders concerning child custody and time sharing." 
 3.  "As explained below, a court is not required to find a 'substantial change in 
circumstances' in order to modify a temporary custody order entered before any final decree has 
been entered." 
 4.  "Pretrial, temporary child custody and time sharing determinations are subject to a 
different legal standard than a final custody determination." 
 5.  "Temporary relief orders in family law cases 'are among the areas where trial judges 
have the very broadest discretion, which appellate courts are very reluctant to interfere with 
except under the most compelling of circumstances.'" 
 6.  "This is because '[t]emporary relief hearings are abbreviated and the relief granted is 
not final, so the trial judge may revisit temporary relief matters in the final judgment.'" 
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 7.  "As we explained in Hoff v. Hoff, 100 So. 3d 1164 (Fla. 4th DCA 2012), 'in 
proceedings where trial judges are required to determine interim timesharing schedules, the 
limited nature of a temporary hearing and necessity for quick action by the trial judge require us 
to defer to the trial court's exercise of its jurisdiction and not pick apart a trial court's order for 
technical infirmities.'" 
 8.  "In Hoff, therefore, we held that a trial court setting a pretrial, temporary parenting 
plan does not commit reversible error in failing to make explicit findings on the best interests of 
the child or on the factors in section 61.13(3), Florida Statutes, which dictates in part that 'a time-
sharing schedule may not be modified without a showing of a substantial, material, and 
unanticipated change in circumstances.'" 
 9.  "We reasoned:  'The goal of temporary relief hearings ... is to promote stability in the 
lives of children while the divorce is pending, not to decide the final outcome.  Contested 
temporary relief hearings are not and should not be as lengthy as contested final hearings. The 
parties need to obtain temporary relief expeditiously. Shorter hearings are required to accomplish 
that goal.... As long as the trial court's decision is based on competent, substantial evidence and 
not an abuse of discretion, it will be affirmed.'" 
 10.  "For the same reasons, a trial court's ruling modifying a pretrial, temporary relief 
order on child custody or time sharing is subject to an abuse of discretion standard of review." 
 11.  "A substantial change in circumstances must be shown to modify a child custody 
determination only where a final judgment or decree was previously entered determining the 
issue." 
 12.  "Unless otherwise provided in the final judgment, the substantial change test applies 
to the modification of a final divorce decree regardless of whether the custody award came after 
a stipulated agreement between the parties or an adversarial hearing….  In either circumstance, 
satisfaction of the substantial change test is necessary in order to overcome the res judicata effect 
of the final judgment.'" 
 13.  "Accordingly, the wife's argument that the trial court erred in failing to find a 
substantial change in circumstances when modifying its temporary relief order is without merit." 
 14.  "Under the circumstances of this case, the trial court did not abuse its discretion in 
modifying the temporary relief order." 
Riddle v. Riddle, 214 So.3d 694 (Fla. 4th DCA 2017) 
 


Fifth District 
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F. Timesharing 


 
Supreme Court 


COLORADO ORDER PROVIDING FOR GRANDPARENT VISITATION IS 
ENFORCEABLE IN FLORIDA UNDER FULL FAITH AND CREDIT CLAUSE OF 
UNITED STATES CONSTITUTION OF THE FEDERAL PARENTAL KIDNAPPING 
PREVENTION ACT EVEN THOUGH A SIMILAR ORDER WOULD BE PROHIBITED 
FROM BEING ENTERED BY A FLORIDA COURT AS OFFENDING THE PARENT'S 
RIGHT OF PRIVACY UNDER THE FLORIDA CONSTITUTION; FINAL 
JUDGMENTS ENTERED BY SISTER STATES RELATING TO CHILD CUSTODY 
AND VISITATION ARE ENTITLED TO FULL FAITH AND CREDIT, RATHER THAN 
BEING SUBJECT TO PRINCIPLES OF COMITY. 
 
 In this case, the Fifth District Court of Appeal rejected the argument that a Colorado 
judgment ordering grandparent visitation was unenforceable as a matter of Florida law and 
public policy because it violates "childrearing autonomy" guaranteed to parents under article I, 
section 23 of the Florida Constitution. The Fifth District held that under "the Full Faith and 
Credit Clause ... trial courts are required, without discretion, to give recognition to final 
judgments of another state when applicable."  The District Court certified conflict with M.S. v. 
D.C., 763 So. 2d 1051, 1055 (Fla. 4th DCA 1999), in which the Fourth District held that the Full 
Faith and Credit Clause does not trump Florida's overriding public policy of a guaranteed 
fundamental right of privacy in childrearing autonomy. Therefore, the Supreme Court of Florida 
considered whether the Full Faith and Credit Clause of the U.S. Constitution requires 
enforcement of a sister state's judgment ordering grandparent visitation with minor children 
despite the fact that the right of privacy set forth in article I, section 23 of the Florida 
Constitution protects the rights of parents to raise their children free from unwarranted 
governmental interference, and held: 
 1.  "[W]e approve the Fifth District's decision in LeDoux-Nottingham[, 163 So. 3d 560 
(Fla. 5th DCA 2015)] and disapprove the Fourth District's decision in M.S” 
 2.  "We also disapprove the decision of the Second District in Fazzini v. Davis, 98 So. 3d 
98 (Fla. 2d DCA 2012), to the extent that it holds that Florida's public policy may provide an 
exception to the full faith and credit due judgments of sister states." 
 3.  "Because the Fourth District in M.S. held that a grandparent visitation order from a 
sister state was entitled to 'respect on comity principles,' 763 So. 2d at 1055, while the Fifth 
District below held that under 'the Full Faith and Credit Clause, trial courts are required, without 
discretion, to give recognition to final judgments of another state when applicable,’… we first 
consider whether child custody and visitation orders entered by a sister state are entitled to full 
faith and credit or merely subject to the principles of comity." 
 4.  "The Full Faith and Credit Clause of the United States Constitution provides that 'Full 
Faith and Credit shall be given in each State to the public Acts, Records, and judicial 
Proceedings of every other State.'" 
 5.  "The clause was intended to replace the earlier rule of comity with a constitutional 
duty of states to honor the laws and judgments of sister states." 
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 6.  "The clause contains implementing language that gives Congress the power 'by 
general Laws [to] prescribe the Manner in which such Acts, Records and Proceedings shall be 
proved, and the Effect thereof.'" 
 7.  "Congress adopted such a law with regard to custody determinations when it enacted 
the Parental Kidnapping Prevention Act of 1980 (PKPA). Pub. L. 96-611, §§ 6-10, 96 Stat. 3568 
(1980)." 
 8.  "The PKPA requires 'every State [to] enforce according to its terms ... any custody 
determination or visitation determination made consistently with the provisions of this section by 
a court of another State.'" 
 9.  "In Thompson v. Thompson, 484 U.S. 174, 183 (1988), the United States Supreme 
Court explained that 'Congress' chief aim in enacting the PKPA was to extend the requirements 
of the Full Faith and Credit Clause to custody determinations' and that 'the PKPA is a mandate 
directed to state courts to respect the custody decrees of sister States.' " 
 10.  "Thus, there is no doubt that custody determinations of a sister state are entitled to 
full faith and credit." 
 11. “[The Petitioner] acknowledges that custody determinations are entitled to full faith 
and credit under the PKPA and she does not contend that the Colorado court did not have 
jurisdiction to enter the visitation order." 
 12.  "Even so, she contends that the PKPA does not apply here because 'this is not a 
custody issue' and the PKPA applies only to parents." 
 13.  "This contention is untenable….  The PKPA was amended in 1998 to include any 
'visitation determination' in addition to 'any custody determination.'" 
 14.  "The 1998 amendment also modified the definition of a 'contestant' in subsection 
(b)(2) from 'a person, including a parent or grandparent, who claims a right to custody or 
visitation of a child.'" 
 15.  "Because the PKPA explicitly applies to 'any custody determination or visitation 
determination,' including those in which a grandparent claims a right to visitation of a child, the 
Colorado order--which was entered in compliance with the PKPA--is by the express terms of the 
PKPA subject to the commands of the Full Faith and Credit Clause." 
 16.  "And to the extent that the PKPA conflicts with Florida law, the PKPA--as federal 
law--controls under the Supremacy Clause of the United States Constitution.” 
 17.  "While the Florida Constitution does protect the right of parents to raise their 
children free from unwarranted governmental interference… that state right is subordinate to the 
directives of the Federal Constitution under the Supremacy Clause, and the United States 
Supreme Court has made it clear that there is no public policy exception to the full faith and 
credit due final judgments of a sister state." 
 18.  "As explained by the Supreme Court, the Full Faith and Credit Clause 'requires each 
State to recognize and give effect to valid judgments rendered by the courts of its sister States.'" 
 19.  "It serves 'to alter the status of the several states and independent foreign 
sovereignties, each free to ignore obligations created under the laws or by the judicial 
proceedings of the others, and to make them integral parts of a single nation.'" 
 20.  "As authorized by the Full Faith and Credit Clause, Congress has prescribed: Such 
Acts, records and judicial proceedings or copies thereof, so authenticated, shall have the same 
full faith and credit in every court within the United States and its Territories and Possession 
from which they are taken." 
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 21.  "In interpreting the Full Faith and Credit Clause, the Supreme Court stated in Baker, 
'Regarding judgments ... the full faith and credit obligation is exacting. A final judgment in one 
State, if rendered by a court with adjudicatory authority over the subject matter and persons 
governed by the judgment, qualifies for recognition throughout the land.'" 
 22.  "There is 'no roving "public policy exception" to the full faith and credit due 
judgments.'" 
 23.  "Last year, the Court reiterated these principles, stating: 'With respect to judgments, 
“the full faith and credit obligation is exacting”…. “A final judgment in one State, if rendered by 
a court with adjudicatory authority over the subject matter and persons governed by the 
judgment, qualifies for recognition throughout the land.”  A State may not disregard the 
judgment of a sister State because it disagrees with the reasoning underlying the judgment or 
deems it to be wrong on the merits. On the contrary, “the full faith and credit clause of the 
Constitution precludes any inquiry into the merits of the cause of action, the logic or consistency 
of the decision, or the validity of the legal principles on which the judgment is based.”’” 
 24.  "The Supreme Court thus continues to reject any notion that a state may elevate its 
own public policy over the policy behind a sister state's judgment and thereby disregard the 
command of the Full Faith and Credit Clause." 
 25.  "Although we have previously held unconstitutional numerous Florida statutes 
providing for grandparent visitation as violative of Florida's right of privacy, the question 
presented here is not whether the Grandparents are entitled to visitation under Florida law, but 
whether Florida is required to enforce the Colorado order despite the fact that entry of a similar 
judgment by a Florida court under the same circumstances would be prohibited by the Florida 
Constitution, and the answer is yes." 
 26.  "For the reasons explained above, we approve the decision of the Fifth District in 
LeDoux-Nottingham and disapprove the decision of the Fourth District in M.S. to the extent that 
it applied comity principles to an out-of-state visitation order rather than the Full Faith and 
Credit Clause and concluded that Florida's public policy can override the requirement to provide 
full faith and credit to judgments entered by a sister state." 
 27.  "We also disapprove the decision of the Second District in Fazzini to the extent that 
it holds that the public policy of Florida may provide an exception to the full faith and credit due 
to judgments entered by a sister state." 
Ledoux-Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017) 


First District 


Second District 


TRIAL COURT ERRED IN DELEGATING TO A THERAPIST THE DECISION-
MAKING AUTHORITY AS TO WHEN FATHER COULD PROCEED INTO SECOND 
AND THIRD PHASES OF THREE-PHASE DAYTIME TIME-SHARING SCHEDULE 
THE COURT FASHIONED TO REINTEGRATE FATHER IN CHILDREN'S LIVES; 
TRIAL COURT LIKEWISE ERRED IN DELEGATING TO MOTHER THE SOLE 
DISCRETION, AT ANY TIME, TO CHOOSE TO REPLACE THERAPIST 
 
 The Former Husband appeals the circuit court's order modifying timesharing and 
establishing child support and arrears concerning the parties' minor children. The Former 
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Husband came before the court on his supplemental petition to modify a default final judgment 
entered on January 8, 2008, which awarded the Former Wife sole parental responsibility and 
timesharing with the children. The Former Wife responded by filing a petition to establish child 
support and retroactive child support from the Former Husband. A trial was held on both 
petitions and this appeal followed. The Second District Court of Appeal found: 
 1.  "Although the absence of a transcript from the trial prevents us from addressing many 
of the issues [the Former Husband] raises on appeal, because there are errors that are plain on the 
face of the order modifying timesharing, we are compelled to reverse those portions of the circuit 
court's order." 
 2.  "The progressive, three-phase daytime timesharing schedule the circuit court 
fashioned to reintegrate [the Former Husband] in his daughters' lives improperly vests the 
decision-making authority as to when [the Former Husband] can proceed into the second and 
third phases solely with a therapist." 
 3.  "The order also gives [the Former Wife] sole discretion, at any time, to choose to 
replace this therapist, which was also an improper delegation of the court's authority." 
 4.  "Third, and perhaps most troubling, the order fails to resolve whether [the Former 
Husband] will ever be entitled to overnight, unrestricted timesharing with his minor children, if 
or when he completes the third phase of this schedule." 
 5.  "Taken together, these errors, which are clear from the face of the order, constituted 
reversible error." 
 6.  "As we explained in Grigsby v. Grigsby, 39 So. 3d 453, 456-57 (Fla. 2d DCA 2010): 
'Although termination of visitation rights is disfavored, ... the trial court has discretion to restrict 
or deny visitation when necessary to protect the welfare of the children…." However, when the 
court exercises this discretion, it must clearly set forth the steps the parent must take in order to 
reestablish time-sharing with the children.  Essentially, the court must give the parent the key to 
reconnecting with his or her children. An order that does not set forth the specific steps a parent 
must take to reestablish time-sharing, this depriving the parent of that key, is deficient because it 
prevents the parent from knowing what is expected and prevents any successor judge from 
monitoring the parent's progress….  Moreover, it is the trial court's responsibility to ensure that 
an appropriate relationship is maintained between a parent and his or her children, and that 
responsibility cannot be abdicated to any parent or expert.'" 
 7.  "Here, the order modifying timesharing violated the strictures of Grigsby." 
 8.  "Accordingly, we reverse those portions of the order modifying timesharing that 
delegated decision-making to a therapist of [the Former Wife's] sole approval, and that failed to 
describe what, if any, timesharing [the Former Husband] would be entitled to upon completion of 
the third phase." 
 9.  "On remand, the court shall render an order on [the Former Husband's] petition 
consistent with this opinion and that sets forth requisite findings and rulings concerning what, if 
any, timesharing [the Former Husband] will have with [the minor children] upon completion of 
any reunification schedule the court may fashion." 
Munoz v. Munoz, 210 So.3d 227 (Fla. 2d DCA 2017) 
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TRIAL COURT DID NOT ERR IN DENYING MOTHER'S MOTION TO MODIFY 
ORDER PERMITTING HER SUPERVISED TIME-SHARING ONLY, BUT ERRED IN 
FAILING TO IDENTIFY STEPS MOTHER MUST TAKE TO REGAIN 
UNSUPERVISED TIME-SHARING. 
 
 The Mother sought review of the order denying her verified emergency motion to modify 
the temporary time-sharing order relating to her children with the Father. To the extent that the 
trial court denied the Mother's request for a change in the time-sharing schedule at this time, we 
affirm without further discussion. However, because the order denying relief does not identify 
the specific steps that the Mother must take to regain unsupervised time-sharing with her 
children, we must reverse and remand for the trial court to identify such steps. 
 When the parties initially filed for dissolution of their marriage, the court granted them 
approximately equal time-sharing with their children. During the course of the proceedings, 
time-sharing between the children and the Father was temporarily suspended because of certain 
allegations made by the Mother; however, after these allegations were discovered to be 
unfounded, the court ordered that the parties return to about equal time-sharing. Despite this 
order, the Mother actively took steps to continue to prevent the Father from seeing the children. 
Based on these actions, the trial court found the Mother in contempt, shifted primary residential 
custody to the Father, and permitted the Mother supervised time-sharing only. The Mother did 
not appeal the contempt order. 
 As part of the contempt order, the trial court required the parties to undergo a social 
evaluation. After the social evaluation was concluded, the Mother filed an emergency verified 
motion to modify the temporary order so that she could return to having unsupervised time-
sharing with her children. Following an evidentiary hearing, the trial court denied her motion. 
However, the court did not identify, either on the record or in the written order, what steps the 
Mother would have to take to restore unsupervised time-sharing with her children. This Mother 
argues that this failure renders the order legally deficient. The Second District Court of Appeal 
agreed, holding: 
 1.  "As this court has explained:  'Although termination of visitation rights is disfavored, 
... the trial court has discretion to restrict or deny visitation when necessary to protect the welfare 
of the children.'   However, when the court exercises this discretion, it must clearly set forth the 
steps the parent must take in order to reestablish time-sharing with the children. Essentially, the 
court must give the parent the key to reconnecting with his or her children. An order that does 
not set forth the specific steps a parent must take to reestablish time-sharing, thus depriving the 
parent of that key, is deficient because it prevents the parent from knowing what is expected and 
prevents any successor judge from monitoring the parent's progress." 
 2.  "The steps necessary to reestablish time-sharing will be different in each case because 
they should be designed to assist the parent in remedying the problems that led to the parent 
losing time-sharing in the first place." 
 3.  "And while a trial court that has identified such steps maintains the discretion to 
determine whether the parent has made sufficient progress to warrant restoration of time-sharing, 
the trial court does not have discretion at the outset to refuse to tell a parent what he or she must 
do to restore full parental rights." 
 4.  "Here, as the Father properly concedes, the trial court's order does not set forth the 
specific steps the Mother must take in order to reestablish unsupervised time-sharing with the 
children." 
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 5.  "Therefore, we reverse the trial court's order to the extent that it fails to include such 
steps…. On remand, the trial court must issue a new order setting forth the steps the Mother must 
take to reestablish unsupervised time-sharing." 
Curiale v. Curiale, 220 So.3d 554 (Fla. 2d DCA 2017) 
 


Third District 


TRIAL COURT ERRED IN DISMISSING PETITION TO DOMESTICATE FOREIGN 
STATE JUDGMENT ON BASIS THAT FLORIDA DOES NOT PERMIT A FLORIDA 
COURT TO GRANT GRANDPARENTS VISITATION. 
 
 Thomas Strinko appealed from the trial court's dismissal of his petition to domesticate 
and modify an Ohio judgment on the basis that Florida does not permit a Florida court to grant 
grandparents visitation. Strinko filed a petition seeking domestication of a judgment entered by 
the Ohio Court of Common Pleas, Juvenile Division, in Butler County, Ohio. The judgment 
granted Strinko supervised visitation with his granddaughter, K.C.  In response, K.C.'s Mother, 
Sontha Sue Strinko, moved to dismiss the petition on the basis that grandparent visitation 
ordered by a foreign court is unenforceable in Florida as a matter of law. The trial court granted 
the motion and dismissed the petition, and Strinko now appeals. The Third District Court of 
Appeal held: 
 1.  "We reverse and remand, as the Ohio order awarding Strinko grandparent's visitation 
rights is entitled to enforcement under the Full Faith and Credit Clause of the United States 
Constitution." 
 2.  "Subsequent to the trial court's decision, the Florida Supreme Court decided the issue 
of enforcement of a similar order from a sister state based on the Full Faith and Credit clause of 
the United States Constitution." 
 3.  "Clearly, the trial court did not have the benefit of this decision when it entered its 
order dismissing Strinko's petition." 
 4.  "In LeDoux–Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017), the Florida Supreme 
Court held that Full Faith and Credit, rather than comity principles, governs the domestication 
and enforcement of the judgment of a sister state entered by a court of competent jurisdiction." 
 4.  "The Court further held that despite Florida's privacy laws and their effect on 
grandparent visitation, the properly domesticated judgment of a sister state allowing grandparent 
visitation is enforceable in Florida, and a trial court has no discretion but to enforce such a 
properly entered and domesticated judgment." 
 5.  "Accordingly, we reverse the trial court's order dismissing Strinko's petition and 
remand to the trial court for further proceedings consistent with this opinion." 
Strinko v. Strinko, 225 So.3d 367 (Fla. 3d DCA 2017) 
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Fourth District 


TRIAL COURT ERRED IN FAILING TO CONSIDER PARTIES' RESPECTIVE 
FINANCIAL POSITIONS WHEN DENYING FATHER'S REQUEST THAT BOTH 
PARTIES BEAR BURDEN OF TRAVEL COSTS RELATED TO TIME-SHARING. 
 
 The father challenged the final judgment determining paternity and establishing a 
parenting plan. The father argued that the trial court erred in awarding the mother sole parental 
responsibility without finding that shared parental responsibility would be detrimental to the 
child; and in failing to address timesharing on holidays, special occasions, and extended school 
breaks. The Fourth District Court of Appeal found: 
 1.  "[W]e agree with the father that the trial court erred in failing to consider the parties' 
respective financial positions in denying the father's request that travel costs associated with 
timesharing be shared by the parties." 
 2.  "'The expense of transporting the minor child for visitation is a childrearing expense 
like any other,' which 'should be shared by the parents in accordance with their financial means.'" 
 3.  "Here, there is no indication that the trial court applied the correct test in determining 
whether the father should be responsible for all of the costs of travel." 
 4.  "Instead, the trial court chastised the father for making such a request." 
 5.  "We reverse and remand for the trial court to apply the correct test and to revise the 
child support obligation if necessary." 
 6.  "In summary, we affirm in part, but reverse and remand for the trial court to address ... 
travel costs associated with timesharing." 
 7. "The trial court should revisit the child support obligation if its findings on remand 
make that necessary.” 
Aranda v. Padilla, 216 So.3d 652 (Fla. 4th DCA 2017) 
 


Fifth District 


TRIAL COURT VIOLATED WIFE'S DUE PROCESS RIGHTS BY SIGNIFICANTLY 
MODIFYING HER TIMESHARING WITH CHILDREN WHEN THE ONLY MATTER 
SCHEDULED TO BE ADDRESSED AT HEARING WAS LOCATION FOR 
TIMESHARING EXCHANGE. 
 
 The Former Wife appealed from a non-final "Order Regarding Custody and Support." A 
Final Judgment was entered dissolving the marriage between the parties in July 2015. The 
judgment ratified the parties' agreed upon parenting plan. Their parenting plan provided that they 
share the parental responsibilities for all major decisions and equal timesharing, with the 
exchange taking place each Sunday. The Former Husband was also ordered to pay $367 in child 
support to the Former Wife. In March of 2016, the Former Husband filed a motion asking the 
court to designate a specific location (Family Ties) for the exchanges of the minor children. The 
Former Husband set his motion for hearing and provided proper notice to the Former Wife. 
 The Former Wife, however, failed to attend the hearing. The trial court then entered the 
order on appeal, upon its own motion, awarding the Former Husband sole timesharing of the 
parties' minor children, and limited the Former Wife's contact with the children to "as allowed" 
by the Former Husband. The court also abated the Former Husband's child support obligation. 
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This appeal follows and the Former Wife argues that the trial court's order violated her due 
process rights by significantly modifying her timesharing with her children when the only matter 
noticed was the location for the timesharing exchange. The 5th District Court of Appeal agreed, 
holding: 
 1.  "'It is well settled that an order adjudicating issues not presented by the pleadings, 
noticed to the parties, or litigated below denies fundamental due process.'" 
 2.  "'A court violated due process when it "modifies visitation, changes primary 
residence, or alters child support when the notice of hearing does not include this issue.'" 
 3.  "Furthermore, no emergency was alleged by Former Husband in his motion 
necessitating the action taken by the trial court." 
 4.  "Accordingly, we reverse the order on appeal and remand this case to the trial court 
for further proceedings." 
Barsis v. Barsis, 209 So.3d 654 (Fla. 5th DCA 2017) 
 
TRIAL COURT'S PARENTING PLAN ERRONEOUSLY FAILED TO INCLUDE 
REQUIRED STATUTORY FINDINGS. 
 
 The former husband appeals the trial court's final judgment dissolving his marriage to the 
former wife. The final judgment, in relevant part, ordered the former husband to pay permanent 
periodic alimony, child support, attorney's fees, and a reimbursable lump sum to former wife for 
alternate housing. It also required the former husband to maintain life insurance with the former 
wife named as the beneficiary and established a parenting plan.  
 1.  "Typically, courts review dissolution of marriage final judgments as a whole for an 
abuse of discretion." 
 2.  "This includes alimony awards… attorney's fees awards… requirements that a party 
maintain life insurance… parenting plans, and the distribution of assets." 
 3.  "Here, there is no trial transcript in the record." 
 4.  "Without a record of the trial proceedings, the appellate court [cannot] properly 
resolve the underlying factual issues so as to conclude that the trial court's judgment is not 
supported by the evidence ....'" 
 5.  "Thus, for an appellate court to review the sufficiency of evidence at trial, the 
appellant must either include in the record a trial transcript or a proper substitute, such as a 
stipulated statement of facts…. That was not done here." 
 6.  "Florida courts typically will not reverse a dissolution order based on the sufficiency 
of required factual findings when there is no transcript or proper substitute in the record." 
 7.  "However, if the trial court's error is clear on the face of the order or judgment, the 
appellate court can reverse….." 
 8.  "We agree with Former Husband's argument that the trial court's parenting plan fails 
to comply with statutory requirements because it does not make findings required by section 
61.13(2)(b), Florida Statutes (2015).” 
 9.  "Section 61.13(2)(b) states that a parenting plan must, at a minimum: 1. Describe in 
adequate detail how the parents will share and be responsible for the daily tasks associated with 
the upbringing of the child; 2. Include the time-sharing schedule arrangements that specify the 
time that the minor child will spend with each parent; 3. Designate who will be responsible for: 
a. Any and all forms of health care. If the court orders shared parental responsibility over health 
care decisions, the parenting plan must provide that either parent may consent to mental health 
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treatment for the child; b. School-related matters, including the address to be used for school-
boundary determination and registration; c. Other activities; and 4. Describe in adequate detail 
the methods and technologies that the parents will use to communicate with the child." 
 10.  "A trial court's failure to make these required factual findings is reversible error even 
where there is no transcript." 
 11.  "Here, the final judgment required Former Husband and Former Wife to exercise 
shared parenting of the child and 'divide uncovered medical expenses in proportion to the child 
support guideline percentages.'" 
 12.  "It also provided that Former Wife would 'have the majority of the responsibility 
with the parties' remaining minor child' and devised the following parenting plan:  The [Former 
Husband] shall have liberal contact with the minor child upon providing 48 hours' notice to the 
[Former Wife] of same. The parties shall exercise shared parental responsibility. The [Former 
Husband] shall have no less than 1/3 of the overnights with the minor child. As long as the 
[Former Wife] has not previously indicated to the [Former Husband] that the child had a conflict, 
the [Former Husband] shall be allowed to have two weekends per month and the balance of 
weekdays for a total of at least 10 calendar nights per month. Both parents are to be involved 
with assisting the child with his school work during the time that the parent is exercising time 
sharing." 
 13.  “Like the parenting plan in [an earlier case] these findings ‘lack specificity.’”  
 14.  "As a result, the trial court's failure to include a more specific parenting plan that 
complies with section 61.13(2)(b) in the final judgment is an error apparent from the face of the 
final judgment." 
 15.  "We reverse and remand for the trial court to make and include in its final judgment 
a legally sufficient parenting plan." 
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) 
 
WHERE FLORIDA SUPREME COURT HAD AFFIRMED DISTRICT COURT'S 
HOLDING THAT COLORADO ORDER AWARDING GRANDPARENTS VISITATION 
WITH MINOR CHILDREN WAS ENFORCEABLE IN FLORIDA UNDER FULL 
FAITH AND CREDIT CLAUSE, GRANDPARENTS ARE ENTITLED TO PURSUE 
MAKE-UP VISITATION. 
 
 This case is before this Court for the second time after the trial court denied the 
grandparents' request for make-up visitation with their two minor grandchildren. In the first case, 
Ledoux–Nottingham v. Downs, 163 So.3d 560 (Fla. 5th DCA 2015), this Court upheld the trial 
court's enforcement of the Colorado order awarding the grandparents visitation with the minor 
children pursuant to the Full Faith and Credit Clause of the United States Constitution and the 
Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), as set forth, in part, in 
section 61.526(1), Florida Statutes (2013). The Florida Supreme Court affirmed our opinion in 
Ledoux–Nottingham v. Downs, 210 So.3d 1217, 1219 (Fla. 2017). In the initial case, this Court 
held that the issue of make-up visitation or timesharing was not ripe for review. On remand, the 
trial court denied the grandparents' motion for make-up grandparent visitation as a matter of law, 
finding section 61.13, Florida Statutes (2013), inapplicable, as it only explicitly authorizes make-
up timesharing for parents, and holding that there was no other authority authorizing the award 
of such make-up visitation. 
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 1.  "The Florida Supreme Court stated in no uncertain terms that the Colorado 
grandparent visitation order - which was entered in compliance with the Parental Kidnapping 
Prevention Act of 1980 (PKPA) - is by the express terms of the PKPA subject to the commands 
of the Full Faith and Credit Clause." 
 2.  "In order to give the Colorado order full faith and credit, the grandparents are entitled 
to enforce their grandparent visitation rights in Florida." 
 3.  "The remedy provided in the Florida Statutes due to a party's refusal to honor 
timesharing rights is make-up timesharing to the non-offending party under section 61.13(4)(c)." 
 4.  "In this sense, make-up visitation 'square[s] the loss of past visitation rights.'" 
 5.  "Furthermore, section 61.526, titled 'Duty to enforce,' authorizes the award of 'any 
remedy' to enforce another state's child custody determination." 
 6.  "We construe these provisions together, and conclude that the grandparents are 
entitled to pursue the remedy of make-up visitation." 
 7.  "As a result, we reverse and remand this matter to the trial court for determination of 
the issue of make-up visitation." 
 8.  "The trial court must determine whether it would be in the children's best interest for 
the grandparents to receive make-up visitation and if so, order timesharing in a manner fitting the 
best interests of the children." 
Downs v. LeDoux-Nottingham, 219 So.3d 244 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN INCLUDING HUSBAND IN REQUIREMENT THAT 
PARTIES COMPLETE 8-WEEK COOPERATIVE PARENTING AND DIVORCE 
PROGRAM TOGETHER WHERE ONLY THE FORMER WIFE WAS NON-
COMPLIANT WITH COURT-ORDERED TIMESHARING PLAN 
 
 The Former Husband appealed from the trial court's order directing him and the Former 
Wife to complete an eight-week cooperative parenting and divorce program together. The order 
was the result of the Former Husband seeking relief from the trial court because the Former Wife 
refused to allow him to have their children on his court-ordered weekend timesharing.  The 
District Court held: 
 1.  "Only Former Wife was non-compliant with the court-ordered timesharing plan.  
Accordingly, we reverse the portion of the order that required Former Husband to complete a 
parenting or divorce course, but we affirm the order insofar as it orders Former Wife to 
satisfactorily complete appropriate parenting and divorce courses." 
 2.  "Section 61.13(4)(c), Florida Statutes (2016), authorizes a court to order a parent who 
does not comply with a timesharing order to attend a parenting course." 
 3.  "However, Former Husband was compliant with the timesharing order, even though 
he would not permit the children to engage in their desired activities on his designated weekends 
or holidays." 
 4.  "At this stage of the proceedings, a compliant parent can be ordered to attend such a 
course only if there is a modification of a final judgment involving a parenting plan or 
modification of a timesharing schedule." 
 5.  "There had been a previous modification of the parties' timesharing in connection with 
the entry of the 2015 supplemental final judgment.  However, there was no further modification 
ordered in connection with granting Former Husband's motion." 
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 6.  "Indeed, the trial court found Former Wife in contempt and ordered her to comply 
with the timesharing provisions set forth in the existing supplemental final judgment." 
 7.  "The trial court had authority to order Former Wife to attend parenting classes.  
However, even though Former Husband's relationship with his children might benefit from 
attending a parenting class, the trial court lacked authority to order him to attend under these 
circumstances." 
 8.  "Accordingly, we affirm that portion of the order requiring Former Wife to attend 
appropriate parenting and divorce classes, but we reverse that portion of the order requiring 
Former Husband to attend." 
Carson v. Carson, 226 So.3d 374 (Fla. 5th DCA 2017) 
 


G. Miscellaneous  


 
First District 


COURT ABUSED DISCRETION BY CHANGING CHILD'S SURNAME TO THAT OF 
FATHER. 
 
 The Mother appealed from the final judgment entered by the trial court changing the 
minor child's legal surname to that of the Father.  The First District Court of Appeal found: 
 1.  "The standard of review regarding a change in a child's surname is abuse of 
discretion." 
 2.  "A name change is proper 'only where the record affirmatively shows that such change 
is required for the welfare of the minor.'" 
 3.  "If only conclusory assertions are provided in the record, 'the issue should ordinarily 
be resolved against the party having the burden of proof, the proponent of change.'" 
 4.  "A name change may not be based solely on a finding of paternity." 
 5.  "The only evidence presented by [the Father] in support of a change in the legal 
surname of the child was his own testimony, which was self-serving. [The Father] requested the 
name change solely to 'carry on' his family name." 
 6.  "At the hearing, '[the Mother] confirmed her desire that the minor child maintain the 
legal name listed on his birth certificate, her last name, as she has been the primary caregiver 
since his birth." 
 7.  "The trial court changed the minor child's name, finding, '[T]he ultimate decision 
authority regarding medical, educational, and health related needs and extracurricular activities 
and daycare/after-school care for the child shall be with [the Father]. For this reason it would be 
more convenient for [the Father] and the child's last name to be the same.'" 
 8.  "However, claims of convenience are not sufficient to support a name change.  
Accordingly, we reverse this aspect of the final judgment and remand with directions for the trial 
court to enter an order restoring the child's surname to that of [the Mother]." 
Neville v. McKibben, 227 So.3d 1270 (Fla. 1st DCA 2017) 
 


Second District 


Third District 
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Fourth District 


PROVISION IN FINAL JUDGMENT STATING THAT CHILDREN COULD TRAVEL 
TO EGYPT IF BOTH PARENTS CONSENTED WAS INCONSISTENT WITH 
PARENTING PLAN IN WHICH TRIAL COURT ORDERED THAT CHILDREN 
"SHALL NOT" TRAVEL TO EGYPT. 
 
 The Former Wife appealed from the final judgment of dissolution of marriage. In the 
final judgment the lower court stated that the children could travel to Egypt if both parents 
consent.  However, in the parenting plan, the court ordered that the children "shall not" travel to 
Egypt.  The District Court held:  "As these two statements are inconsistent with one another, we 
remand for the lower court to clarify the final judgment and parenting plan." 
Sedky v. Ibrahim, 211 So.3d 80 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT DID NOT ABUSE ITS DISCRETION BY FAILING TO HOLD WIFE IN 
CONTEMPT BASED UPON HER HAVING CHANGED THE THERAPIST WHO 
PROVIDED COUNSELING TO CHILDREN FROM THE THERAPIST NAMED IN 
THE PARTIES' MARITAL SETTLEMENT AGREEMENT TO A THERAPIST WHO 
WAS MORE CONVENIENTLY LOCATED WHEN WIFE RELOCATED CHILDREN 
TO ANOTHER AREA 
 
 The Former Husband appealed from the trial court's denial of his motion seeking to hold 
the Former Wife in contempt. He asserted that the Former Wife should have been found in 
contempt of court based upon her changing the therapist who provides counseling to their 
children. The parties' Settlement Agreement specified that the children would see Dr. Meade in 
Orange County, FL, but when the Former Wife relocated with the children to Merritt Island, Dr. 
Meade's office became impractical. The Former Wife then made arrangements with a different 
therapist in Merritt Island. The District Court found: 
 1.  "The MSA did not state that Dr. Meade was the only acceptable therapist, nor did it 
specify how long Dr. Meade was to be the children's therapist." 
 2.  "We agree with the trial court that Former Wife was complying with the intent of the 
[Settlement Agreement] by continuing to take the children for counseling." 
 3.  "Thus, we find that the trial court did not abuse its discretion in denying Former 
Husband's motion to hold Former Wife in contempt." 
Raton v. Wallace, 207 So.3d 978 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN INCLUDING HUSBAND IN REQUIREMENT THAT 
PARTIES COMPLETE 8-WEEK COOPERATIVE PARENTING AND DIVORCE 
PROGRAM TOGETHER WHERE ONLY THE FORMER WIFE WAS NON-
COMPLIANT WITH COURT-ORDERED TIMESHARING PLAN 
 
 The Former Husband appealed from the trial court's order directing him and the Former 
Wife to complete an eight-week cooperative parenting and divorce program together. The order 
was the result of the Former Husband seeking relief from the trial court because the Former Wife 
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refused to allow him to have their children on his court-ordered weekend timesharing.  The 
District Court held: 
 1.  "Only Former Wife was non-compliant with the court-ordered timesharing plan.  
Accordingly, we reverse the portion of the order that required Former Husband to complete a 
parenting or divorce course, but we affirm the order insofar as it orders Former Wife to 
satisfactorily complete appropriate parenting and divorce courses." 
 2.  "Section 61.13(4)(c), Florida Statutes (2016), authorizes a court to order a parent who 
does not comply with a timesharing order to attend a parenting course." 
 3.  "However, Former Husband was compliant with the timesharing order, even though 
he would not permit the children to engage in their desired activities on his designated weekends 
or holidays." 
 4.  "At this stage of the proceedings, a compliant parent can be ordered to attend such a 
course only if there is a modification of a final judgment involving a parenting plan or 
modification of a timesharing schedule." 
 5.  "There had been a previous modification of the parties' timesharing in connection with 
the entry of the 2015 supplemental final judgment.  However, there was no further modification 
ordered in connection with granting Former Husband's motion." 
 6.  "Indeed, the trial court found Former Wife in contempt and ordered her to comply 
with the timesharing provisions set forth in the existing supplemental final judgment." 
 7.  "The trial court had authority to order Former Wife to attend parenting classes.  
However, even though Former Husband's relationship with his children might benefit from 
attending a parenting class, the trial court lacked authority to order him to attend under these 
circumstances." 
 8.  "Accordingly, we affirm that portion of the order requiring Former Wife to attend 
appropriate parenting and divorce classes, but we reverse that portion of the order requiring 
Former Husband to attend." 
Carson v. Carson, 226 So.3d 374  (Fla. 5th DCA 2017) 
 


IX.  PATERNITY AND PARENTAGE 
 


A.  Genetic Testing/Disestablishment 


 
First District 


Second District 
 


IN GRANTING PETITION FOR DISESTABLISHMENT OF PATERNITY, TRIAL 
COURT PROPERLY FOUND THAT DNA TEST CONSTITUTED NEWLY 
DISCOVERED EVIDENCE AND THAT PETITION WAS TIMELY FILED. 
 
 The Department of Revenue appealed from a final order granting M.J.M.'s petition to 
disestablish paternity pursuant to Florida Statute 742.18. DOR asserted that the order does not 
comply with the requirements of that statute because (1) M.J.M.'s petition was not based on 
newly discovered evidence, (2) M.J.M. did not file the petition within ninety days of a DNA test 
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establishing that he was not the father, and (3) M.J.M. did not prove, and the trial court did not 
find, that M.J.M. substantially complied with his child support obligations and that any 
delinquency was attributable to just cause.  The Second District found no merit in DOR's 
arguments regarding newly discovered evidence and the timeliness of M.J.M.'s petition, but 
agreed with DOR that the trial court failed to make legally required findings on the child support 
issue, holding: 
 1.  "Section 742.18(1) identifies the 'circumstances under which a male may disestablish 
paternity or terminate a child support obligation when the male is not the biological father of the 
child.'" 
 2.  "The statute regulates both the manner in which a male seeking to disestablish 
paternity or terminate a support obligation must seek that relief and the findings that a trial court 
must make to order those remedies." 
 3.  "As to the manner in which relief should be sought, the statute provides that the male 
must file a petition with the trial court that includes the following: (a) An affidavit executed by 
the petitioner that newly discovered evidence relating to the paternity of the child has come to 
the petitioner's knowledge since the initial paternity determination or establishment of a child 
support obligation; (b) The results of scientific tests that are generally acceptable within the 
scientific community to show a probability of paternity, administered within 90 days prior to the 
filing of such petition, which results indicate that the male ordered to pay such child support 
cannot be the father of the child for whom support is required, or an affidavit executed by the 
petitioner stating that he did not have access to the child to have scientific testing performed 
prior to the filing of the petition. A male who suspects he is not the father but does not have 
access to the child to have scientific testing performed may file a petition requesting the court to 
order the child to be tested; (c) An affidavit executed by the petitioner stating that the petitioner 
is current on all child support payments for the child for whom relief is sought or that he has 
substantially complied with his child support obligation for the applicable child and that any 
delinquency in his child support obligation for that child arose from his inability for just cause to 
pay the delinquent child support when the delinquent child support became due.” 
 4.  “The statute also provides that a court must grant relief upon a finding of several facts, 
which include the following that are relevant to DOR's appellate arguments in this case: (a) 
Newly discovered evidence relating to the paternity of the child has come to the petitioner's 
knowledge since the initial paternity determination or establishment of a child support 
obligation;  (c) The male ordered to pay child support is current on all child support payments for 
the applicable child or that the male ordered to pay child support has substantially complied with 
his child support obligation for the applicable child and that any delinquency in his child support 
obligation for that child arose from his inability for just cause to pay the delinquent child support 
when the delinquent child support became due." 
 4.  "We review the trial court's findings of the facts necessary to grant relief under section 
742.18 for competent substantial evidence, and its interpretation of that statute de novo.” 
 5.  "DOR asserts that the trial court erred in determining that the mother's admission and 
the 2010 DNA test constituted newly discovered evidence under section 742.18(2)(a)." 
 6.  "It also argues that M.J.M.'s petition is time-barred because it was not brought within 
ninety days of the 2010 DNA test under 742.18(1)(b)." 
 7.  "Finally, it asserts that the trial court failed to make the findings required by section 
742.18(2)(c)." 
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 8.  "DOR argues that the mother's admission and the DNA test results did not amount to 
newly discovered evidence because M.J.M. knew at the time of the original paternity 
proceedings that he was not the father." 
 9.  "The unambiguous language of the statute, however, precludes this argument. Section 
742.18(2)(a) provides for disestablishment of paternity when newly discovered evidence 'has 
come to the petitioner's knowledge since the initial paternity determination.'" 
 10.  "Under this clear language, the question is not—as DOR would have it—whether a 
petitioner ever knew of evidence that he was not the father; the question is instead whether newly 
discovered evidence came to the petitioner's knowledge after paternity was established." 
 11.  "With respect to whether the DNA test results were newly discovered evidence 
covered by section 742.18, we reasoned [in an earlier case] as follows: DNA test results 
performed since the initial determination of paternity satisfy the statutory requirement for newly 
discovered evidence so long as they meet the statute's other time requirements.... [B]ecause the 
plain language of the statute only addresses the petitioner's ‘knowledge since the initial paternity 
determination,’ any suspicions he may have had prior to that initial establishment of paternity 
are irrelevant.” 
 12.  "Our reasoning in [an earlier case] establishes that information in a petitioner's 
possession before the paternity determination and his action (or lack thereof) upon that 
information is not material to whether he has satisfied sections 742.18(1)(a) and (2)(a).  What is 
relevant is whether new evidence has come to the petitioner's knowledge since the determination 
of paternity." 
 13.   "That is certainly the case here.  After years of maintaining that M.J.M. was the 
father, the mother confessed to him that he was not.  That admission is new evidence." 
 14.  “Based on that admission, M.J.M. got a DNA test, the results of which showed that 
he was not the father. Those test results, too, are new evidence. Both pieces of evidence came to 
M.J.M.'s knowledge 'since the initial paternity determination.'" 
 15.  "The problem for DOR is that the trial court made an express finding of fact that 
conflicts with its argument here; the trial court found that M.J.M. 'did not have any actual 
knowledge that he was not the minor child's father prior to' the initial paternity determination." 
 16.  "DOR has not argued on appeal that this finding is unsupported by competent 
substantial evidence—indeed, it has not mentioned the finding at all—and it has therefore 
abandoned any argument as to the sufficiency of the evidence to support it.” 
 17.  "DOR next contends that M.J.M.'s petition is untimely and therefore time-barred 
because it was not filed within ninety days of his DNA test results as required by section 
742.18(1)(b)." 
 18.  "This section requires that a petition to disestablish paternity include '[t]he results of 
scientific tests ... administered within 90 days prior to the filing of such petition, which results 
indicate that the male ordered to pay such child support cannot be the father.'" 
 19.  "M.J.M.'s petition was not filed within ninety days of the administration of the 
paternity test.  DOR's argument is, in essence, that the statute is akin to a statute of limitation, a 
statute of repose, or a jurisdictional statute of non-claim that bars as untimely any petition for 
disestablishment that is not filed within ninety days of the first DNA test a petitioner takes that 
shows that the petitioner is not the biological father of the child.  DOR's argument is inconsistent 
with the plain language of the statute." 
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 20.  "By its terms, section 742.18(1) regulates what a petition to disestablish paternity 
must contain and provides that one thing it must contain is the results of a DNA test administered 
no more than ninety days before the petition is filed." 
 21.  "The statute does not say that if a petition is not filed within ninety days of any DNA 
test, the petitioner's right to seek disestablishment of paternity is forever lost." 
 22.  "Nor is that the natural or logical import of a statutory requirement that a petition 
include the result of a DNA test that is no more than ninety days old." 
 23.  "Had the legislature meant for the statute to function as a statute of limitations, a 
statute of repose, or a jurisdictional statute of nonclaim it would and quite easily could have used 
language that served that function." 
 24.  "The statute books are filled with language that does that kind of thing…. That it 
chose not to word the statute in a way that effects a time-bar confirms what the plain language of 
the statute says." 
 25.  "It regulates only what a petition to disestablish paternity must contain, i.e., the 
results of a test completed within the previous ninety days, not whether a petition to disestablish 
paternity becomes time-barred and lost if not brought within that time.  The statute does not 
require a DNA test accompanying the petition be the first test taken by a petitioner." 
 26.  "For the reasons we have stated, the unambiguous language of the statute does not 
function as the language of limitations, repose, or nonclaim." 
 27.  "That still leaves us with the question of whether M.J.M.'s failure to attach the results 
of a DNA test that complied with the statute required that the trial court deny the petition at the 
final hearing as insufficiently pleaded." 
 28.  "We believe that it does not because our court has recognized that minor, non-
prejudicial variations from the requirements of section 742.18(1) within a petition do not require 
that the petition be denied at a final hearing." 
 29.  "In this case, although the petition contained test results that were more than ninety 
days old, at the final hearing DOR requested, and the trial court ordered, a new DNA test, the 
results of which again established that M.J.M. was not the biological father of M.R.  DOR went 
to the final hearing on notice of the basis of M.J.M.'s claim to disestablish paternity and then 
asked for and received the functional equivalent of the DNA test results the statute requires in the 
form of a new DNA test ordered by the trial court.  The mere formality of filing an amended 
petition based on the new test date would add nothing here, especially considering DOR's 
agreement to a new test and the fact that it did not even raise the timeliness of M.J.M.'s petition 
in its written answer to it." 
 30.  "Finally, DOR alleges that the trial court failed to make statutorily required findings 
regarding child support and that, at all events, the evidence adduced at the hearings would have 
been insufficient to support such findings." 
 31.  "Section 742.18(2)(c) requires that where a petitioner is not current on child support, 
a trial court may not disestablish paternity unless it finds that the petitioner has 'substantially 
complied' with his child support obligation and that there is 'just cause' for any delinquency." 
 32.  "DOR is correct in that the trial court failed to make any findings as to the status of 
M.J.M.'s child support payments or as to whether he had substantially complied with his support 
obligation.  It is also correct that the trial court's just cause finding was ambiguous at best." 
 33.  "The trial court found only that 'just cause may have existed for [M.J.M.]'s failure to 
pay the delinquent child support when it became due.'  Thus, the trial court did not actually make 
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any of the findings that section 742.18(2)(c) requires. We are therefore required to reverse the 
disestablishment order and remand for reconsideration." 
 34.  "We make no determination as to whether M.J.M. will be able to meet his burden to 
show substantial compliance or just cause.  In that regard, the procedure by which the evidence 
was taken compels us to remand to provide M.J.M. with an opportunity to meet that burden." 
 35.  "M.J.M. appeared pro se at the hearings, at which time the trial court asked a series 
of pointed questions, discouraged or precluded any effort by M.J.M. to explain his situation, and 
left M.J.M. without a genuine opportunity to meet his burden regarding substantial compliance 
or just cause.  On remand, the trial court should conduct a full hearing on these issues." 
 36.  "Although we reject DOR's arguments concerning newly discovered evidence and 
timeliness, we reverse and remand for the limited purpose of having the trial court conduct 
further proceedings and make appropriate findings regarding the child support issue.  The trial 
court should then grant or deny the petition, depending on the result dictated by its findings 
about child support." 
Dep't of Revenue v. M.J.M. and A.M.R., 217 So.3d 1148 (Fla. 2d DCA 2017) 
 


 
Third District 


Fourth District 


TRIAL COURT ERRED IN DENYING FATHER'S PETITION TO DISESTABLISH 
PATERNITY BASED ON NEWLY DISCOVERED EVIDENCE IN FORM OF RECENT 
DNA TEST SHOWING THAT HE WAS NOT CHILD'S BIOLOGICAL FATHER ON 
GROUND THAT COURT COULD NOT DISESTABLISH PATERNITY UNLESS 
ANOTHER PUTATIVE FATHER WAS WILLING TO "STEP IN" AND ESTABLISH 
PATERNITY. 
 
 The legal father of a dependent child appealed from an order denying his petition to 
disestablish paternity under Florida Statute 742.18. The legal father was never married to the 
mother, but he acknowledged paternity on the child's birth certificate. During the dependency 
proceedings he petitioned to disestablish paternity based on newly discovered evidence - 
primarily, a recent DNA test showing that he was not the biological father of the child. 
Nevertheless, the trial court denied the petition, ruling that it could not disestablish paternity 
unless another putative father was willing to "step in" and establish paternity. The Fourth District 
Court of Appeal accepted the Department's confession of error and reversed, holding: 
 1.  “The trial court's ruling was based upon Department of Health and Rehabilitative 
Services v. Privette, 617 So.2d 305 (Fla. 1993).  In Privette, our supreme court held that before a 
blood test can be ordered to determine paternity in cases where the child is born legitimate, the 
trial court must find that the child's best interests will be better served by the blood test 'even if 
the blood test later proves the child's factual illegitimacy.'" 
 2.  "As the supreme court later explained, 'Privette addressed a case of contested paternity 
involving blood tests, and its application is limited to those instances where a child faces the 
threat of being declared illegitimate, and the "legal father" also faces the threat of losing parental 
rights which he seeks to maintain.'" 
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 3.  "In 2006, however, after Privette, the legislature enacted section 742.18, Florida 
Statutes.  By enacting this statute, 'the legislature provided that even after paternity has been 
established and the father-child relationship has been fostered, there is a mechanism by which a 
man may disestablish his paternity and avoid further obligation to support the child.'" 
 4.  "Here, the trial court erred in ruling that another putative father must be willing to 
establish paternity before appellant's petition for disestablishment of paternity could be granted.  
Section 742.18 contains no such requirement." 
 5.  "A Privette  'best interests' inquiry applies only in contested cases where a child faces 
the threat of being declared illegitimate and the legal father also faces the threat of losing 
parental rights which he seeks to maintain.  Neither situation applies here." 
 6.  "In the instant case, the child does not face the threat of losing legitimacy (as the child 
was not born legitimate), and the legal father does not seek to maintain his parental rights.  
Accordingly, we reverse the order denying the petition and remand for further proceedings." 
L.G. v. Dep't of Children and Families, 227 So.3d 653 (Fla. 4th DCA 2017) 
 


Fifth District 
 


ORDER DIRECTING PARTIES AND MINOR CHILD TO SUBMIT TO SCIENTIFIC 
PATERNITY TESTING IN A PROCEEDING BROUGHT BY DEPARTMENT OF 
REVENUE TO REGISTER AND ENFORCE CHILD SUPPORT OBLIGATION 
PREVIOUSLY ORDERED BY FOREIGN COURT DEPARTED FROM ESSENTIAL 
REQUIREMENTS OF LAW AND WOULD RESULT IN IRREPARABLE HARM THAT 
CANNOT BE REMEDIED ON PLENARY APPEAL; PATERNITY HAD ALREADY 
BEEN ESTABLISHED IN FOREIGN COURT BEFORE SUPPORT ORDER WAS 
ISSUED, AND STATUTE ON WHICH FATHER RELIED AS BASIS FOR HIS MOTION 
FOR PATERNITY TESTING PERTAINED ONLY TO PROCEEDINGS TO 
ESTABLISH PATERNITY; IF FATHER'S MOTION FOR PATERNITY TESTING 
WERE CONSTRUED AS A DISCOVERY ORDER, TRIAL COURT MADE NO 
FINDING OF "GOOD CAUSE" FOR TESTING AND THERE WAS NO TESTIMONY 
OR EVIDENCE PRESENTED THAT COULD HAVE SUPPORTED SUCH A FINDING. 
 
 The Florida Department of Revenue ("DOR") sought certiorari review of an order 
directing the parties and minor child to submit to scientific paternity testing in a proceeding 
brought by DOR to register and enforce a child support obligation previously ordered by a state 
court in Texas. The Fifth District Court of Appeal granted the petition and quashed the order 
holding: 
 1.  "To be entitled to certiorari relief, DOR must establish that the circuit court order 
departs from the essential requirements of law and that the order will cause irreparable harm that 
cannot be cured on plenary appeal." 
 2.  "Here, the irreparable harm requirement allowing this court to exercise jurisdiction has 
been met because any error in an order requiring a child submit to paternity testing cannot be 
corrected on plenary appeal once the genetic testing is completed." 
 3.  "Having certiorari jurisdiction to review the order, we next address whether the order 
departs from the essential requirements of law." 
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 4.  "For purposes of certiorari relief, an order departs from the essential requirements of 
law when it violates clearly established principles of law which can come from 'controlling case 
law, rules of court, statutes, and constitutional law.'" 
 5.  "For the following reasons, we conclude that the instant order violates these 
principles." 
 6.  "First, the proceeding before the circuit court was to register and enforce a child 
support order entered in another state after paternity had been conclusively established." 
 7.  "Section 88.3151, Florida Statutes (2015), provides that '[a] party whose parentage of 
a child has been previously determined by or pursuant to law may not plead non-parentage as a 
defense to a proceeding under this act.'" 
 8.  "Second, [Respondent] filed his motion for scientific paternity testing pursuant to 
section 742.12, which, by its own terms, is not applicable to the present proceeding as this statute 
pertains to 'any proceeding to establish paternity.’ … Paternity regarding this minor child was 
established long ago." 
 9.  "Third, although there are circumstances under which a male may seek to disestablish 
paternity or terminate a child support obligation when he is not the biological father of the child, 
to do so requires the filing of a petition and affidavit with specific pleading requirements.  
However, [Respondent] has not filed such a petition." 
 10.  "Additionally, [Respondent] acknowledged in his response to DOR's certiorari 
petition that he is not requesting that the Florida court disestablish paternity if the testing shows 
that he is not the biological father of V.S. and 'understands that ... he would have to go to the 
court that has jurisdiction to go forward with his action to disestablish paternity.' " 
 11.  "Simply put, there was no basis for the circuit court to order paternity testing because 
no paternity action was pending before it." 
 12. "Under these circumstances, the court order compelling scientific paternity testing 
was akin to a discovery order." 
 13.  "However, 'no party to any family law proceeding is entitled to an order requiring 
another party to submit to genetic testing unless (1) the proceedings place paternity in 
controversy" and (2) "good cause" exists for the testing.'" 
 14.  "Here, the trial court made no finding of 'good cause' in the challenged order nor was 
there any testimony or evidence presented that could have supported such a finding." 
 15.  "Thus, if construed as a discovery order, it was improvidently entered." 
 16.  "Accordingly, we grant DOR's petition for a writ of certiorari and quash the trial 
court's order that directed the parties and the minor child to make themselves available for 
scientific paternity testing." 
Department of Revenue, o/b/o Meeker v. Silva, 214 So.3d 766 (Fla. 5th DCA 2017) 
 
 


B.  Miscellaneous 


 
First District 
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Second District 


INDIVIDUAL WHO CLAIMED TO BE BIOLOGICAL FATHER OF DEPENDENT 
CHILD WHO WAS BORN OUT OF WEDLOCK HAD STANDING IN DEPENDENCY 
PROCEEDINGS TO CHALLENGE PATERNITY OF PERSON LISTED AS FATHER 
ON CHILD'S BIRTH CERTIFICATE ON BASIS OF FRAUD, DURESS, OR 
MATERIAL MISTAKE OF FACT. 
 
 J.R–P.'s argued on appeal that the trial court improperly granted another male standing to 
challenge paternity under chapter 742, Florida Statutes (2014), in a dependency case. This is a 
peculiar case that concerns a child, two men who claim to be the father, and the child's birth 
mother, who may have been murdered. The child was sheltered shortly after her birth in August 
2013. The child was placed with her maternal aunt, with whom she has remained throughout 
these proceedings.   J.R–P. raises two major points on appeal. First, he contends that the trial 
court improperly granted O.R. standing to proceed even though J.R–P. did not wish to 
disestablish paternity. Second, J.R–P. maintains that fraud and material mistake of fact were not 
properly pleaded and not supported by the evidence. The Second District Court of Appeal held: 
 1.  "As to J.R–P.'s concern with pleading deficiencies, J.R–P. did not present that issue to 
the trial court and, thus, did not preserve it for our review.  Further, the trial court's finding of 
fraud and material mistake of fact is supported by competent substantial evidence." 
 2.  "We now address J.R–P.'s standing argument.  O.R.'s paternity challenge arose in a 
chapter 39 dependency case.  "Florida Rule of Juvenile Procedure 8.226 addresses parenthood 
determinations in chapter 39 cases.  Rule 8.226(a) allows the trial court to conduct proceedings 
under chapter 742 'either as part of the chapter 39, Florida Statutes, proceeding or in a separate 
action under chapter 742, Florida Statutes.'  Here, the dependency court conducted the chapter 
742 proceedings as part of the chapter 39 proceeding." 
 3.  "Although rule 8.226 authorizes matters of paternity to be decided as part of the 
chapter 39 proceeding, it does not address the procedure for raising and resolving a paternity 
challenge such as that before us." 
 4.  "J.R–P. does not directly challenge the trial court's procedure to resolve the paternity 
challenge.  Rather, he proposes that a biological father lacks standing to disestablish another's 
paternity.  Relying on section 742.18, J.R–P. asserts that he is the only person who may seek to 
disestablish his paternity." 
 5.  "Section 742.18 'establishes circumstances under which a male may disestablish 
paternity or terminate a child support obligation when the male is not the biological father of the 
child.'  Thus, section 742.18 provides a mechanism by which J.R–P. could have sought to 
disestablish paternity if he had been so inclined." 
 6.  "Paternity established through 'a signed voluntary acknowledgment of paternity' may 
be challenged on the grounds of 'fraud, duress, or material mistake of fact' by a 'challenger.'    
Nothing in section 742.10(4) precludes a child's biological father from proceeding as a 
challenger." 
 7.  "Early in the dependency case, J.R–P. was identified as the child's father.  He asserts 
that his paternity was established by law through the shelter order.  We do not view the shelter 
hearing as an adjudicatory hearing to establish J.R–P.'s paternity." 
 8.  "We recognize, however, that J.R–P. asserts that his name on the birth certificate is an 
acknowledgment of his paternity.  But after the lapse of a sixty-day rescission period, 'a signed 
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voluntary acknowledgment of paternity shall constitute an establishment of paternity and may be 
challenged in court only on the basis of fraud, duress, or material mistake of fact, with the burden 
of proof upon the challenger.'" 
 9.  "Section 742.10(4) opens an avenue for O.R. to challenge paternity.  Accordingly, we 
reject J.R–P.'s argument that O.R. lacks standing to disestablish J.R–P.'s paternity." 
 10.  "J.R–P. also asserts that to establish standing a biological father must demonstrate a 
substantial concern for the child's welfare.  Even if that is so, the record before us adequately 
supports O.R.'s concern for the child." 
 11.  "Here, the trial court granted O.R. participant status.  A participant in a chapter 39 
shelter, dependency, or termination of parental rights proceeding may include, among others, 
identified prospective parents and any other person whose participation may be in the best 
interest of the child.   In the interlocutory order on standing, the trial court specifically found that 
it was 'in the [c]hild's best interest to allow [O.R.] standing.' " 
 12.  "The trial court did not specifically state whether it was granting O.R. participant 
status as an 'identified prospective parent' or as 'any other person whose participation may be in 
the best interest of the child' at that juncture in the proceedings.  Either way, we conclude that in 
the context of a chapter 39 proceeding, the child's best interest is the appropriate standard in 
deciding whether a biological father has standing to challenge paternity of a child born out of 
wedlock as between two males who were not married to the child's mother." 
In the Interest of Y.R.-P., 228 So.3d 628 (Fla. 2d DCA 2017) 


 
Third District 


Fourth District 


SECTION 742.045, WHICH PERMITS AWARD OF ATTORNEY'S FEES INCURRED 
IN MAINTAINING OR DEFENDING "ANY PROCEEDING UNDER THIS CHAPTER," 
INCLUDES APPELLATE PROCEEDING NECESSARY TO MAINTAIN OR DEFEND 
AN ACTION UNDER THE CHAPTER. 
 
 The appellee moved for attorney's fees in this paternity action. The Fourth District Court 
of Appeal found: 
 1.  "We grant the appellee's motion, and as fashioned below, we recede from Gilbertson 
v. Boggs, 743 So. 2d 123 (Fla. 4th DCA 1999)." 
 2.  "We now apply the plain meaning of the first sentence of section 742.045, Florida 
Statutes (2016), which has remained identically worded for more than 25 years." 
 3.  "The statute was and remains unambiguous and, in fact, is crystal clear." 
 4.  "This court has neither the function nor prerogative to speculate on--or engage in--
construction of a statute that continues to convey an unequivocal meaning." 
 5.  "Since 1991, section 742.045, in pertinent part, has been straightforward: 'The court 
may from time to time, after considering the financial resources of both parties, order a party to 
pay a reasonable amount for attorney's fees, suit money, and the cost to the other party of 
maintaining or defending any proceeding under this chapter, including enforcement and 
modification proceedings.'" 
 6.  "The statute allows for the award of attorney's fees in 'any proceeding under this 
chapter.' " 
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 7.  "It is axiomatic that this would include any appellate proceedings necessary to 
maintain or defend an action under the chapter." 
 8.  "Gilbertson did not consider the statutory context or the history of the statute in 
determining that it did not authorize attorney's fees on appeal." 
 9.  "Instead, it wrongly concluded that because the Legislature later enacted a specific 
inclusion of appellate attorney's fees in section 61.16, Florida Statutes, it must have impliedly 
rejected such an inclusion of appellate fees in section 742.045." 
 10.  "It relied solely on Starkey v. Linn… which in a footnote stated that the statute did 
not authorize attorney's fees by comparing it to the then current version of section 61.16 which 
included a specific reference to appellate attorney's fees: 'It is almost identical to section 61.16, 
but for the conspicuous absence of authority to award appellate fees.'" 
 11.  "Reliance on that footnote led us to the wrong conclusion." 
 12. "We thus recede from Gilbertson and grant attorney's fees to the appellee, 
conditioned upon a showing of need and ability to pay, and remand for the trial court to make 
that determination, as well as the amount of a reasonable fee, should need and ability be 
established." 
 13.  "We also certify conflict with Starkey." 
Beckford v. Drogan, 216 So.3d 1 (Fla. 4th DCA 2017) 
 
TRIAL COURT ERRED IN FINDING THAT A PUTATIVE FATHER HAS NO RIGHT 
TO ESTABLISH PATERNITY OF A CHILD WHO WAS BORN INTO AN INTACT 
MARRIAGE WHEN THE MARRIED MOTHER AND HER HUSBAND OBJECT. 
 
 The Appellant, Perkins, the biological father of C.P. ("the Child"), appeals the trial court's 
order dismissing his Petition to Establish Paternity with prejudice on the grounds that the Child 
was born into an intact marriage of the mother to another man. The Appellant argues that the 
court erred in finding that he lacked standing to bring the petition based on the facts of the case.  
 In February of 2013, the Appellee, Simmonds ("the Mother"), gave birth to the Child. 
The Mother did not provide paternal information on the Child's birth certificate, but the Child 
was given the Appellant's surname. DNA tests confirm that the Appellant is the Child's 
biological father.   
 In September of 2015, the Appellant filed a Petition to Establish Paternity, Child Support 
and for Other Relief. The Mother moved to dismiss the Appellant's petition, alleging that the 
Appellant did not have standing to pursue paternity because the Mother was married to the 
Appellee, Ferguson ("Husband"), before she gave birth to the Child and the marriage remained 
intact. The Court ultimately concluded:  "The facts strongly favor the [Appellant] having some 
involvement in the child's life. However, the law requires this Court to do something else. 
Perhaps there needs to be some movement in the law. However, it needs to come from a higher 
Court or from the Legislature. The function of this Court is to follow and uphold the law as this 
Court understands it.  A putative father has no right to establish paternity of a child who was 
born into an intact marriage, when the married woman and her Husband object.  No exceptions 
fall under the facts of this case as presented to the court." 
 The Appellant argued that the court's legal conclusion was incorrect, and the Fourth 
District Court of Appeal agreed, holding: 
 1.  "Chapter 742 of the Florida Statutes governs the determination of parentage.  Section 
742.011 provides the following basis for the court's jurisdiction over the parties:  Any woman 
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who is pregnant or has a child, any man who has reason to believe that he is the father of a child, 
or any child may bring proceedings in the circuit court, in chancery, to determine the paternity of 
the child when paternity has not been established by law or otherwise.” 
 2.  "The law presumes that the Husband of the biological mother of a child is the child's 
legal father." 
 3.  "This presumption is one of the strongest rebuttable presumptions known to law and is 
based on the child's interest in legitimacy and the public policy of protecting the welfare of the 
child." 
 4.  "Because of the strength of this presumption, many courts have held that 'a putative 
father has no right to seek to establish paternity of a child who was born into an intact marriage 
when the married woman and her Husband object.'" 
 5.  "The First District has gone so far as to suggest that the presumption of legitimacy 
may never be rebutted." 
 6.  "This Court, however, has reaffirmed that the presumption of legitimacy afforded to a 
child born within an intact marriage is exactly that: a presumption.  Thus, the presumption of 
legitimacy may be rebutted in certain, rare circumstances." 
 7.  "In the most recent opinion on the subject, M.L. v. Department of Children and 
Families, this Court wrote 'to clarify' that: '[W]hile a biological father who is a stranger to an 
existing marriage into which a child is born has extremely limited rights, his ability to establish 
his paternity is not left entirely to the Husband's “whim.” ... [A] biological father may seek to 
establish his paternity, even when both the mother and Husband object, if 'common sense and 
reason are outraged' by applying the marital presumption to bar such an action." 
 8.  "An example of when the application of the presumption of legitimacy outraged 
common sense and logic can be found in Lander v. Smith, 906 So.2d 1130 (Fla. 4th DCA 2005).  
There, the biological father of a child conceived with an otherwise married woman petitioned to 
establish his paternity of the child.  At the time she conceived the child, the mother was 
separated from her Husband and told the biological father that she was getting a divorce. It was 
uncontested that the biological father was indeed the child's father, and the child was given the 
biological father's last name. Additionally, the biological father alleged that he 'provided 
financial support to [the mother] before [the child's] birth, provided financial support to pay for 
the expenses of [the child's] birth and his care, paid child support to [the mother], and developed 
a relationship with [the child].'  Nonetheless, the mother and her Husband contested the 
biological father's petition, and the trial court dismissed the petition, ruling that the biological 
father lacked standing to pursue paternity because of the presumption of legitimacy afforded to 
children born during an intact marriage.  We reversed the court's ruling on appeal, holding that 
'the presumption of legitimacy [did] not bar a paternity action under the factual circumstances 
presented' and remanded for additional proceedings for the court to consider the best interests of 
the child." 
 9.  "In doing so, we reasoned: 'This case rests at the intersection of paternity and 
legitimacy where there exists a natural tension between reason and emotion, law and social 
consciousness, and the presumption of legitimacy and the best interests of a child in a modern 
world characterized by family structures of endless varieties and mores in constant flux. We are 
mindful of the presumption of legitimacy and the importance that it serves for children who 
would otherwise face uncertainty in their family lives. [The child] is not one of these children. 
For [the child], it cannot be said that strictly applying the presumption of legitimacy is irrefutably 
in his best interests where it is uncontested that [the petitioner] is his biological father and where 
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[the petitioner] is willing to assume that role in [the child's] life. This is especially so in light of 
the lack of evidence that [the Husband] has played any paternal role in [the child's] life. For [the 
child] it is likely that strict adherence to the presumption of legitimacy could operate to thrust 
upon him the very uncertainty that it is intended to avoid.'" 
 10.  "This case is on all fours with Lander.  Like in Lander, it is uncontested that 
Appellant is the biological father and that the Child was given Appellant's last name.  Also like 
in Lander, Appellant alleged that the Mother represented she was getting or was divorced when 
she had the Child.  Additionally, Appellant also established that he financially supported the 
Child.  Most importantly, as was the case in Lander, Appellant's evidence established that 
Appellant had a strong parent/child relationship with the Child and was committed to continuing 
the relationship." 
 11.  "Under these circumstances, it is not in the Child's best interest to apply the 
presumption of legitimacy at the cost of the Child's established relationship with her father.  
Accordingly, consistent with Lander, we reverse the trial court's order of dismissal of Appellant's 
paternity action and remand for further proceedings." 
Perkins v. Simmonds, 227 So.3d 646 (Fla. 4th DCA 2017) 
 


Fifth District 
 


 


X. PROCEDURAL MATTERS 
 


A.  Service and Jurisdiction 


 
First District 


ORDER REQUIRING HUSBAND'S COMPANY TO CONTINUE TO PAY WIFE, WHO 
WAS NOT EMPLOYED BY THE COMPANY REVERSED WHERE COMPANY WAS 
NOT JOINED OR NAMED AS A PARTY TO THE DISSOLUTION PROCEEDINGS. 
 
 The Husband in a pending dissolution proceeding, appealed from the trial court's 
temporary support order. The order required the Husband to pay child support and to continue 
paying family and household expenses, as he had been doing voluntarily, and required the 
company in which he is a partner in to continue paying his Wife a weekly stipend. The First 
District Court of Appeal found: 
 1.  "Although awards of temporary alimony are within a trial court's broad discretion, the 
record must contain competent, substantial evidence that demonstrates the receiving spouse's 
need for support and the paying spouse's ability to pay." 
 2.  "If an award is in excess of a party's ability to pay, then it is not supported by 
competent, substantial evidence, and a trial court abuses its discretion by ordering such an 
award." 
 3.  "In its Order on Wife's Petition for Temporary Needs and Faculties, the trial court 
found that since the parties' separation, Husband had been paying the mortgage, electricity and 
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cable on the marital home, the insurance for the parties' vehicles, Wife's car payment, and loan 
payments on the parties' camper and motorcycle." 
 4.  "The trial court ordered that Husband continue to pay these expenses, along with $250 
per week for support of the parties' minor children." 
 5.  "The trial court also ordered Husband's company, where he is a partner, to continue 
paying the Wife a 'salary' of $135.64 per week." 
 6.  "At the hearing on Wife's petition, Wife testified she did not perform any work for the 
company in exchange for the salary." 
 7.  "The trial court, however, did not make a specific finding as to Husband's ability to 
pay." 
 8.  "The evidence and testimony was conflicting: Husband's financial affidavit stated a 
net monthly income of $4,023.08 and a gross annual income in 2015 of $57,200; at the hearing, 
Wife testified that Husband earned that amount, and Husband and Wife both testified that 
Husband's income was $1,100 per week, however, Husband also testified his income was 
'[s]eventy-two annually.' " 
 9.  "Additionally, the trial court did not make a specific finding as to the specific amounts 
for the expenses Husband was required to continue paying, and Husband's and Wife's financial 
affidavits differ materially in stating each party's income and the amounts of household 
expenses." 
 10.  "Husband's financial affidavit lists 'Monthly mortgage or rent' of $2,591.46, yet 
under 'Liabilities' he lists 'Suntrust (mortgage)' of $1,396.46.  Wife's financial affidavit lists the 
mortgage payment as $1,259.45 per month, yet she testified that Husband had been paying the 
mortgage since their separation, which she estimated was $1,400." 
 11.  "In determining whether to award alimony or maintenance, the court shall first make 
a specific factual determination as to whether either party has an actual need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance." 
 12.  "Where the basis for an award is reasonably clear and supported by the record, an 
appellate court should not reverse for absence of statutory findings in the written order." 
 13.  "Here, the trial court's lack of statutory findings frustrates appellate review because 
the record indicates differing claims as to Husband's net income and the amount of support 
needed, making it impossible to determine on appeal whether the award is within Husband's 
ability to pay." 
 14.  "Husband and Wife continue to argue two different values as to Husband's income 
and the amount of support owed.  Depending on the facts, the trial court's award may be within 
Husband's ability to pay and thus within the trial court's discretion to award, or in excess of 
Husband's ability to pay and thus an abuse of the trial court's discretion to award." 
 15.  "We remand to the trial court for a specific factual determination as to the amount of 
Wife's need, Husband's ability to pay, and any other factors described in section 61.08, Florida 
Statutes, to establish a basis for the award." 
 16.  "Regarding the trial court's order that Husband's company continue to pay Wife's 
salary, Husband's company has not been joined as a party to the dissolution action, and 'the trial 
court has no power to order a transfer of corporate assets without joinder of the corporation.'" 
 17.  "While the trial court has the authority to distribute a spouse's interest in company 
stock, it does not have the authority to distribute assets of the non-joined company itself." 
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 18.  "Appellate courts have expanded the rule barring transfer of non-party corporate 
assets to also bar transfer of assets owned by non-party limited liability companies.  Here, 
Husband's company, from which Wife receives a stipend, is a limited liability company." 
 19.  "The trial court had no authority to order a non-party company to pay a salary to 
someone who does not work for that company, and the trial court erred by doing so." 
 20.  "We therefore remand to the trial court for a specific factual determination as to 
Wife's need and Husband's ability to pay, and any other relevant factors under section 61.08, 
Florida Statutes, to establish a basis for the award.  We reverse the portion of the award requiring 
Husband's company to continue paying Wife a stipend." 
Buchanan v. Buchanan, 225 So.3d 1002 (Fla. 1st DCA 2017) 
 
TRIAL COURT LACKED JURISDICTION TO DOMESTICATE OUT-OF-STATE 
DIVORCE JUDGMENT FOR PURPOSES OF MODIFYING CHILD SUPPORT AND 
CHILD CUSTODY PROVISIONS WHERE TWO OF THE CHILDREN WERE NO 
LONGER MINORS, FORMER WIFE AND MINOR CHILD RESIDED IN FOREIGN 
STATE, AND FLORIDA WAS NOT MINOR CHILD'S HOME STATE. 
 
 The Former Wife, a Georgia resident, appealed from the trial court's judgment 
domesticating her out-of-state divorce judgment and the court's decision to resolve the Former 
Husband's request to modify their out-of-state child support and child custody orders. The 
Former Wife objected to the final judgment on jurisdictional grounds specifically, because she 
lives in Georgia and has not consented to having a Florida court modify the judgment.  
 1.  "Two statutes address the circumstances under which Florida's courts can modify out-
of-state child support judgments." 
 2.  "Section 88.6131, Florida Statutes, allows modifications, but only if all parties now 
reside in the State of Florida.  Here, they do not. [The Former Wife] lives in Georgia, which [the 
Former Husband's] petition acknowledges." 
 3.  "Section 88.6111 allows for modifications if the petitioner is not a Florida resident and 
the children are Florida residents.  But it is the opposite in this case: [the Former Husband] lives 
in Florida and two of the children live elsewhere, according to [the Former Wife's] Petition and 
the Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA) verified affidavit filed by 
[the Former Wife].” 
 4.  "With respect to custody, two of the older children have reached eighteen years of age 
and the court lacks subject matter jurisdiction with respect to them.  Only one of [the children 
remains a minor and that child lives with [the Former Wife] in Georgia." 
 5.  "Florida is not the child's home state and its courts lack jurisdiction because the child 
lived with her mother in Georgia during the six-month period preceding the petition." 
 6.  "For these reasons, we conclude that the trial court lacks jurisdiction to domesticate 
the out-of-state divorce judgment for the purposes of modifying the child support and custody 
orders." 
Kessinger v. Kessinger, 228 So.3d 1202 (Fla. 1st DCA 2017) 
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Second District 
 


TRIAL COURT ERRED IN DENYING WIFE'S CHALLENGE TO FLORIDA COURT'S 
SUBJECT MATTER JURISDICTION OVER PARTIES AND THEIR CHILDREN 
WITHOUT AFFORDING PARTIES AN EVIDENTIARY HEARING WHERE 
HUSBAND'S UCCJEA AFFIDAVIT WHICH REFLECTED THAT ALL OF THE 
COUPLE'S CHILDREN HAD RESIDED IN A FOREIGN COUNTRY FOR TWO 
YEARS IMMEDIATELY PRIOR TO FILING OF DISSOLUTION PROCEEDING AND 
HAD LIVED MOST OF THEIR LIVES IN FOREIGN NATIONS AND WIFE'S 
VERIFIED PETITION STATING THAT NEITHER SHE, NOR HER HUSBAND, NOR 
ANY OF THEIR CHILDREN HAD EVER ESTABLISHED RESIDENCE IN FLORIDA. 
 
 The Wife contended on appeal that the trial court improperly denied her petition 
challenging subject matter jurisdiction. The Husband conceded that the circuit court committed a 
procedural error when it denied the Former Wife's petition without first affording her an 
evidentiary hearing on her petition. However, he believed that he could present evidence and 
arguments that would show the Collier County circuit court was properly vested with subject 
matter jurisdiction over these proceedings. In his briefing and at oral argument, the Husband 
requested that the appellate court reverse and remand the case to the trial court for further 
proceedings.  The Wife argued that the evidence below proved conclusively that the only state 
with jurisdiction over the children was New York. According to the Wife, there was no evidence 
that could have established a Florida residency for the parties or their children under Florida 
Statutes 61.021, 61.503(4), or 61.514. And as such, the Collier County Circuit Court could not 
have had jurisdiction to adjudicate a divorce proceeding as a matter of law. She argued that the 
appellate court should not only reverse the circuit court's order but vacate the judgment of 
dissolution of marriage in its entirety, as the evidence would show that the circuit court never 
had jurisdiction over any aspect of this marriage or these minor children and its judgment was 
void ab initio. 
 1.  "It would seem from the limited evidentiary record we have that [the Husband's] 
assertions about the Collier County Circuit Court's initial subject matter jurisdiction - essentially, 
that notwithstanding anyone's residency, the parties agreed to it; that [the Wife] should be 
estopped from denying it; and that the alternative of submitting their familial disputes to a court 
in the UAE was mutually unpalatable - are likely going to prove untenable.” 
 2.  "Nevertheless, those arguments, and the evidence the parties were entitled to present 
to buttress those arguments, have yet to be given a hearing.  [the Husband] concedes, and we 
agree, that the denial of [the Wife's] challenge to the circuit court's subject matter jurisdiction 
without affording the parties an evidentiary hearing was error that requires reversal." 
 3.  "But we can go no further into the resolution of this jurisdictional quandary because as 
an appellate court we cannot render the initial factual determinations that still need to be made." 
 4.  "Accordingly, we reverse the circuit court's order and remand for the court to convene, 
as expeditiously as possible, an evidentiary hearing on [the Wife's] jurisdictional challenge.” 
Scudder v. Scudder, 228 So.3d 703 (Fla. 2d DCA 2017) 
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Third District 


ORDERS AWARDING WIFE TEMPORARY SUPPORT AND HOLDING HUSBAND IN 
CONTEMPT FOR FAILURE TO PAY AWARD WERE ENTERED AFTER COURT 
WAS DIVESTED OF JURISDICTION AND WERE THEREFORE VOID. 
 
 The husband challenged two trial court orders, a September 17, 2015 order awarding the 
wife monthly temporary support payments of $50,000 and a retroactive support payment of 
$668,037, and a March 24, 2016 order finding husband in contempt for failing to pay wife the 
sums awarded in the order. The District Court only addressed the issue of whether the trial court 
retained jurisdiction over this case after the husband's September 4, 2014 voluntary dismissal 
divested the court of jurisdiction. The District Court of Appeal found: 
 1.  "Because this issue involves a pure question of law, we review de novo the trial court's 
decision that it retained jurisdiction." 
 2.  "We conclude that husband's September 4, 2014 voluntary dismissal divested the trial 
court of jurisdiction." 
 3.  " In this case, default was entered against Wife on April 23, 2012…. By virtue of this 
default, Wife was precluded from filing anything in the trial court except a motion to have the 
default lifted…. Any other purported filings by the wife were a nullity.” 
 4.  "Hence wife's procedural posture in this case is fundamentally different from that of 
the parties in [the cases she relies on]….[as]  the movants in those cases had sought leave to 
amend a filed pleading when the other party's dismissal notice was filed." 
 5.  "Here, wife had filed no pleadings in the case, resulting in the default being entered 
against her." 
 6.  "The only motion pending when husband filed his dismissal was wife's motion to lift 
the default." 
 7.  "This motion became moot when husband filed his voluntary dismissal on September 
4, 2014." 
 8.  "Husband's voluntary dismissal ended the case, depriving the trial court of any further 
jurisdiction over the case." 
 9.  "Therefore, any and all orders entered after the trial court was divested of jurisdiction 
were void." 
 10.  "While, notwithstanding husband's dismissal, the trial court and the parties proceeded 
as if the trial court continued to have jurisdiction over the case, it is well settled that parties 
cannot confer jurisdiction where none exists." 
 11.  "We therefore quash the orders on appeal and all other orders entered by the trial 
court after jurisdiction was divested." 
Rebolledo, et al. v.  Cordero, 217 So.3d 147 (Fla. 3d DCA 2017) 
 
TRIAL COURT DID NOT ABUSE DISCRETION IN DENYING HUSBAND'S MOTION 
TO DISMISS ON GROUNDS OF FORUM NON CONVENIENS WHERE MOTION WAS 
NOT TIMELY FILED WITHIN 60 DAYS OF SERVICE OF PROCESS ON HUSBAND 
IN WIFE'S PETITION FOR SUPPORT UNCONNECTED WITH DISSOLUTION 
 
 The Husband appealed from the trial court's non-final order denying as untimely his 
motion to dismiss on the grounds of forum non conveniens. This appeal stems from the 
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dissolution of marriage action between the Husband and the Wife. Both Husband and Wife are 
citizens of Ecuador, and were married on December 16, 1991, during a business trip to Miami. 
The newlyweds returned to Ecuador and throughout their marriage, the couple lived and worked 
in Ecuador. In early 2013, the Husband abandoned the marital home in Ecuador.  On August 10, 
2014, the Husband notified the Wife in writing that he was seeking "dissolution of the 
community property." The Husband did not and could not file a divorce action in Ecuador 
because, at the time, there was a three-year waiting period before a person who left the marital 
home could seek a divorce. The Wife then flew to Miami and, on August 12, 2014, she filed a 
Petition for Support Unconnected with Dissolution of Marriage, pursuant to Florida Statute 
61.09. On August 13, 2014, the Husband was personally served in Florida. On September 24, 
2014, the Husband, by special appearance, filed a motion to dismiss the Wife's petition for lack 
of subject matter jurisdiction, lack of personal jurisdiction, and for "failure to file a maintenable 
action under Florida law." In support of his motion, the Husband filed a memorandum of law and 
sworn affidavit. On February 20, 2015, the Husband filed an Amended Motion to Dismiss. 
 On July 1, 2015, the Wife amended her petition for maintenance under section 61.09 in 
order to seek a dissolution of the marriage. On July 20, 2015, the Husband filed a motion to 
strike service of process and another motion to dismiss, raising for the first time the defense of 
forum non conveniens. On October 14, 2016, the Husband filed an amended motion to dismiss 
on the grounds of priority and comity and in the alternative to abate or stay the proceedings. 
While various scheduling and procedural issues delayed the case, the Husband's various motions 
to dismiss were eventually scheduled for an evidentiary hearing to commence on December 5, 
2016. 
 On the first day of the evidentiary hearing, the Husband withdrew all his motions to 
dismiss noticed for the evidentiary hearing except for his motion to dismiss based on forum non 
conveniens, and he proceeded solely on that motion. In opposition to that motion to dismiss, the 
Wife argued that the Husband's forum non conveniens motion was untimely. Specifically, the 
Wife argued that Florida Rule of Civil Procedure 1.061(g) requires that "[a] motion to dismiss 
based on forum non conveniens shall be served not later than 60 days after service of process on 
the moving party."  
 Initially, the trial court denied the Wife's timeliness challenge and proceeded forward 
with the evidentiary hearing. On the third and final day of the evidentiary hearing, the trial court 
reconsidered the Wife's timeliness challenge. In its written order, the trial court denied the 
Husband's motion to dismiss as untimely because it was not raised within 60 days of service of 
process of the Wife's original Florida Statute 61.09 petition. In addressing the untimeliness 
argument, the trial court found that "[i]t is undisputed that personal service of process of Wife's 
August 12, 2014 Petition for Alimony Unconnected to Divorce was made on Husband on August 
13, 2014, in Miami–Dade County, Florida, while he was voluntarily in Florida looking at 
colleges with the parties' son. It is undisputed that the first time Husband raised forum non 
conveniens as a defense was on July 20, 2015, in his 'Motion to Strike Service of Process and to 
Dismiss Petitioner/Wife's Petition for Dissolution of Marriage.' " This appeal followed with the 
Husband arguing that Fla. R. Civ. P. 1.061(g)'s sixty day timeframe does not apply because a 
forum non conveniens defense was not available to challenge the Wife's maintenance action 
brought under section 61.09. The Third District Court of Appeal held: 
 1.  "Because we find that the Husband's motion to dismiss was not timely filed in 
accordance with Florida Rule of Civil Procedure 1.061(g), we affirm." 
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 2.  "We review a trial court's denial of a motion to dismiss based on forum non 
conveniens under an abuse of discretion standard." 
 3.  "'This standard of review would apply so long as the prevailing party complied with 
the requirements delineated in Florida Rule of Civil Procedure 1.061, which codifies the forum 
non conveniens doctrine. Where the question concerns a trial court's interpretation of the Florida 
Rules of Civil Procedure, however, that question is one of pure law and is reviewed de novo.'" 
 4.  "The law is well established that where a motion to dismiss based on forum non 
conveniens is untimely, the motion is time-barred and must be denied." 
 5.  "In Dawson Insurance, Inc. v. Quantum Capital Network, LLC., 923 So.2d 1194 (Fla. 
3d DCA 2006), this Court affirmed the trial court's denial of a motion to dismiss for forum non 
conveniens as untimely.  In affirming, this Court concluded that:  'By the plain language of Rule 
1.061(g), "a motion to dismiss based on forum non conveniens shall be served no later than 60 
days after service of process on the moving party." [e.s.] The Rule provides no exception. As in 
Wedge, the purpose of the motion is "to promote the public interests that the doctrine of forum 
non conveniens seeks to preserve, which includes avoiding a waste of resources" and the filing 
of unnecessary successive motions.'" 
 6.  "Here, it is undisputed that the Wife served the Husband with her section 61.09 
Petition for Support Unconnected with Dissolution on August 13, 2014, and that the Husband 
first raised the defense of forum non conveniens on July 20, 2015." 
 7.  "Because the Husband served his motion to dismiss based on forum non conveniens 
more than 60 days after service of process on him, the Husband's motion was untimely under the 
plain language of Rule 1.061(g)." 
 8.  "In making [his] argument, the Husband blurs the distinction between venue and 
forum non conveniens." 
 9.  "Citing Friedman v. Friedman, 383 So.2d 1100 (Fla. 3d DCA 1980), the Husband 
correctly points out that, for the purposes of a petition for separate maintenance brought under 
section 61.09, venue is proper in the county where the petitioner resides, which in this case is 
Miami–Dade." 
 10.  "The Husband then argues that if a motion to transfer venue would have been 
improper as directed to the initial petition, a motion to dismiss based on forum non conveniens 
would also have been improper." 
 11.  "The Husband provides no authority to support this argument. Instead, the Husband 
merely contends that he would have been subject to sanctions if had he challenged the Wife's 
initial petition on forum non conveniens grounds." 
 12.  "We find the Husband's argument without merit.  The fact that a challenge to venue 
may be unavailable is not dispositive of whether a fourm non conveniens challenge is available." 
 13.  "Indeed, the Husband's various motions to dismiss the initial petition based on lack 
of personal and subject matter jurisdiction raised many of the same arguments relevant in a 
forum non conveniens challenge, including the parties' minimal contacts with Miami, the 
adequacy of Ecuador as a forum (including the legal remedies available there), the considerable 
burden on the Husband to litigate in Miami, and the allegation that the Wife has 'subversively 
forum-shopped.'  At no point was the Husband subject, as a matter of law, to sanctions for filing 
these earlier motions to dismiss." 
 15.  "Moreover, venue and forum non conveniens are not the same.  Venue is '[t]he 
proper or a possible place for a lawsuit to proceed, [usually] because the place has some 
connection either with the events that gave rise to the lawsuit or with the plaintiff or defendant.'" 
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 16.  "In contrast, forum non conveniens is a broader concept that addresses 'the problem 
that arises when a local court technically has jurisdiction over a suit but the cause of action may 
be fairly and more conveniently litigated elsewhere.'" 
 17.  "In other words, the doctrine of forum non conveniens may be invoked where venue 
is proper but inconvenient." 
 18.  "Indeed, '[t]he doctrine of forum non conveniens permits a court with venue to 
decline to exercise its jurisdiction when the parties' and court's own convenience, as well as the 
relevant public and private interests, indicate that the action should be tried in a different forum.'" 
 19.  "The Husband filed multiple motions to dismiss the initial petition, which asserted 
many of the same points raised in his subsequent motion to dismiss based on forum non 
conveniens." 
 20.  "Although the Husband correctly notes that he did not have a valid basis to challenge 
venue of the initial petition, the doctrine of forum non conveniens permits a trial court to decline 
to exercise its jurisdiction, even though the court has venue, where it appears that the 
convenience of the parties and the court, and the interests of justice indicate that the action 
should be tried in another forum." 
 21.  "As such, nothing precluded the Husband from timely asserting the defense of forum 
non conveniens pursuant to Florida Rule of Civil Procedure 1.061(g)." 
 22.  "While the Husband would like this Court to create an exception to the clear and 
unambiguous language of Rule 1.061(g), we decline the invitation as '[t]he Rule provides no 
exception.'" 
 23.  "If we were to adopt the Husband's argument, then no litigant could raise a forum 
non conveniens challenge when venue was proper. This is contrary to Rule 1.061(g) and to 
established case law distinguishing between venue and forum non conveniens." 
 24.  "'The doctrine of forum non conveniens permits a court with venue to decline to 
exercise its jurisdiction when the parties' and court's own convenience, as well as the relevant 
public and private interests, indicate that the action should be tried in a different forum.'" 
 25.  "Florida Rule of Civil Procedure 1.061(g) mandates that a motion to dismiss based 
on forum non conveniens shall be served no later than sixty days after service of process on the 
moving party." 
 26.  "The Husband failed to file a motion to dismiss based on forum non conveniens 
within the required time frame, and we therefore affirm the trial court's order." 
Topic v. Topic, 221 So.3d 746 (Fla. 3d DCA 2017) 
 


Fourth District 
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Fifth District 
 


PROPER VENUE FOR FORMER HUSBAND'S PETITION TO REGISTER FOREIGN 
DECREE ORDER IN FLORIDA AND HIS AMENDED SUPPLEMENTAL PETITION 
TO MODIFY FINAL JUDGMENT OF DISSOLUTION WAS COUNTY WHERE 
FORMER WIFE RESIDED WITH CHILD; TRIAL COURT SHOULD HAVE 
DISMISSED PETITIONS WHICH WERE FILED IN COUNTY OTHER THAN 
COUNTY WHERE FORMER WIFE RESIDED. 
 
 The Former Wife appeals the trial court's non-final order denying her Motion to Transfer 
Case to Miami-Dade County, Florida for Improper Venue and Pursuant to Florida's Forum Non 
Conveniens Statute. The parties were married in Miami on May 28, 2005, lived in Miami until 
they moved to Germany on December 21, 2006. They separated while living in Germany, the 
Former Wife obtained a final judgment of dissolution of marriage in Germany awarding her sole 
parental custody on December 18, 2014. The Former Husband filed for divorce in Seminole 
County on January 16, 2015.  He then subsequently filed his Verified Petition to Register a 
Foreign Decree Order in Florida and his Amended Supplemental Petition to Modify Final 
Judgment of Dissolution of Marriage. The Former Wife responded with her motion to transfer 
the case to Miami-Dade which was denied. This appeal followed and the District Court found: 
 1.  "[W]e hold that the trial court should have dismissed [the Former Husband's] Verified 
Petition to Register a Foreign Decree Order in Florida and his Amended Supplemental Petition to 
Modify Final Judgment of Dissolution of Marriage for improper venue." 
 2.  "Section 47.011, Florida Statutes (2015) applies to actions to establish a foreign 
divorce decree as a Florida judgment." 
 3.  "That statute provides that '[a]ctions shall be brought only in the county where the 
defendant resides, where the cause of action accrued, or where the property in litigation is 
located.' §47.011, Fla. Stat. (2015)." 
 4.  "Accordingly, Florida courts have determined that an action to establish a foreign 
divorce decree as a Florida judgment is to be filed in the county where the responding party 
resides." 
 5.  "Because Former Wife resides in Miami-Dade County, that county was the proper 
venue for former husband's petition to register a foreign decree order in Florida." 
 6.  "Furthermore, pursuant to section 61.13(2)(d), Florida Statutes (2015), the proper 
venue in Florida for former husband's Amended Supplemental Petition to Modify Final 
Judgment of Dissolution of Marriage was in Miami-Dade County." 
 7.  "Section 61.13(2)(d) provides that the proper venue for an action to modify a 
parenting plan is '[t]he circuit court in the county in which either parent and the child reside or 
the circuit court in which the original order approving or creating the parenting plan was 
entered.'" 
 8.  "Here, the original parenting plan was entered by a German court and the minor child 
resides with former wife in Miami-Dade County." 
 9.  "Finally, we reject the Former Husband's suggestion that Former Wife waived her 
venue argument by failing to raise a venue objection at the time she filed her emergency motion 
for return of the minor child." 
 10.  "Former Wife's emergency motion was filed in response to the Seminole County 
circuit court exercising jurisdiction over the minor child." 
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 11. "Indeed, her motion was filed prior to the filing of the Former Husband's petition 
to register the German judgment in Florida and his amended supplemental petition to modify." 
 12.  "In response to those petitions, Former Wife filed her motion challenging former 
husband's venue selection." 
 13.  "On remand, the trial court is directed to dismiss Former Husband's verified petition 
to register a foreign decree order in Florida and his amended supplemental petition to modify 
final judgment of dissolution of marriage because venue was improper in Seminole County." 
Nunez-Miller v. Miller, 209 So.3d 619 (Fla. 5th DCA 2017 


 
 


B.  Discovery 


 
First District 


CERTIORARI GRANTED AS TO ORDER REQUIRING WIFE TO DISCLOSE ALL 
RECORDS REGARDING TREATMENT, DIAGNOSIS, CARE, AND MEDICATIONS 
FROM VARIETY OF PRACTITIONERS WHO HAD PROVIDED HER WITH 
TREATMENT FOR MENTAL HEALTH ISSUES OR PRESCRIBED PAIN OR 
MENTAL HEALTH MEDICATIONS FOR HER WITHIN THE LAST 7 YEARS. 
 
 The parties previously agreed to 50/50 timesharing in 2012, which lasted until 2015 when 
the husband initiated involuntary commitment proceedings against the wife under the Marchman 
Act, alleging that she abused prescription drugs. He moved to suspend 50/50 timesharing and the 
court gave him total parental responsibility. After the Marchman Act evaluation the physician's 
report concluded that there was "no documented abuse," the wife moved to reinstate the 50/50 
timesharing which the husband opposed. Both parties consented to independent psychological 
evaluations pursuant to 61.20, Florida Statutes. The court appointed independent psychologist 
recommended that the child continue to live with the husband until the end of the 2016 school 
year pending an updated evaluation but that the wife should be given more time with the child 
during that time. The wife received supervised timesharing, but the parties continued their 
dispute. Husband sought disclosure of the wife's mental health records, asserting that the wife 
placed her mental health at issue and the trial court granted the motion.  The Wife sought 
certiorari review of the trial court's discovery order requiring her to disclose "all her records 
regarding treatment, diagnosis, care and medications from all her psychologists, psychiatrists, 
counselors, and medical doctors who have treated her for any mental health issues or prescribed 
pain medication or any mental health medications to her in the last seven (7) years." The order 
also requires the wife to submit to deposition questioning and answer interrogatories with the 
same scope. The First District Court of appeal granted the wife's Petition in part, holding: 
 1.  "We have certiorari jurisdiction to review orders granting discovery that create a 
material injury not remediable on appeal and constitute a departure from the essential 
requirements of law." 
 2.  "Erroneous disclosure of medical records qualifies as irremediable harm.” 
 3.  "In the order under review, the trial court granted Husband access to Wife's mental 
health records for the past seven years, not limited to those provided to the independent 
psychologist, and without requiring in-camera review." 
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 4.  "The parties agree that Wife has a psychotherapist-patient privilege under section 
90.503(2) of the Florida Statutes as to confidential communications and records of mental health 
treatment or diagnosis…. The issue is whether, and to what extent, it applies here." 
 5.  "A court cannot set aside the privilege on the basis of 'mere allegations of mental or 
emotional instability.'" 
 6.  "Any invasion of the privilege must be limited to what is demonstrably necessary on 
the facts of each case." 
 7.  "Further, where parenting is at issue, '[w]hat is relevant to the trial court's 
determination regarding child custody is the parties' present ability and condition.'" 
 8.  "Previous substance abuse problems and treatment, without more, are insufficient to 
invade the privilege." 
 9.  "Here, the trial court did not appropriately limit the temporal reach of its order, even 
assuming the facts otherwise justified overcoming the privilege." 
 10.  "Husband's most recent motion requested only three years' worth of discovery, but 
the court granted access to seven years' worth of records, without explaining why." 
 11.  "In further proceedings, the parties and the trial court must focus on Wife's present 
parenting ability and fitness." 
 12.  "If older records are pertinent to present ability, the trial court may order disclosure 
upon proper findings; but there must be some basis for doing so." 
Zarzaur v. Zarzour, 213 So.3d 1115 (Fla. 1st DCA 2017) 
 


Second District 
 


Third District 


TRIAL COURT ORDER GRANTING FORMER WIFE'S MOTION FOR SANCTIONS 
AGAINST FORMER HUSBAND FOR DISCOVERY VIOLATIONS IS A NON-FINAL, 
NON-APPEALABLE ORDER; COURT HAS NO CERTIORARI JURISDICTION TO 
REVIEW ORDER WHERE FORMER HUSBAND HAS NOT ESTABLISHED 
IRREPARABLE HARM THAT CANNOT BE CORRECTED ON APPEAL. 
 
 The Former Husband appealed from a trial court order that (1) granted the motion of 
Ellen Pataro, his Former Wife, for discovery sanctions and (2) granted the Former Wife's motion 
to set aside a final judgment and a related marital settlement agreement. For the reason explained 
below, we decline to review the part of the order granting the discovery sanctions and we reverse 
the part of the order setting aside the final judgment and the related marital settlement agreement. 
 In 2010, the parties ended their twenty-year marriage by a marriage settlement agreement 
which was adopted into a final judgment of dissolution. Two years later, the Former Wife moved 
to set aside the final judgment and the related settlement agreement under Florida Rule of Civil 
Procedure 1.540, alleging they were secured by fraud. That motion was never set for hearing as 
the parties pursued discovery. In February 2015, the Former Wife moved to compel and for 
sanctions based upon the Former Husband's bad faith failure to provide discovery. 
 The trial court conducted an evidentiary hearing on the motion to compel and for 
sanctions. The hearing took place over three days during a nine month period. On the first day, 
November 12, 2015, the Former Husband was represented by counsel. On the second day of the 
hearing, July 12, 2016, however, the Former Husband did not have counsel. On July 11, 2016, 
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the Former Husband's counsel withdrew in response to a letter from opposing counsel giving him 
notice of the Former Wife's claim for sanctions under Florida Statute 57.105. At the beginning of 
the second day of the hearing, the Former Husband moved for a continuance to allow him to 
obtain new counsel, which the trial court denied. On the third day of the hearing, August 19, 
2016, the Former Husband was still not represented because, he stated, the counsel he had hired 
withdrew just prior to the hearing based on a conflict. 
 In the course of the evidentiary hearing, the Former Husband admitted he had failed to 
obey orders to produce material documents in his possession and lied three times in sworn 
materials filed in court. In explaining his conduct, the Former Husband indicated he believed he 
was not required to produce information that would "incriminate" him. Only after being 
confronted by his landlord's sworn testimony did the Former Husband admit that he previously 
lied about living rent-free. Even then, he claimed he did so only because he was paying his 
landlord under the table in order to help his landlord avoid declaring the rent as income: "I am 
responsible, I did it, I never thought it would come out because it was a deal between friends. 
Unfortunately, many people don't respect friendship, that's it." 
 The trial court found the Former Husband had disobeyed discovery orders, failed to 
produce relevant documents within his possession, and committed fraud upon the court by filing 
false statements under oath. The trial court also found the Former Husband had obtained perjured 
testimony from a girlfriend to support his false responses. 
 In part of the order under appeal, the trial court entered various sanctions against the 
Former Husband including establishing the Former Wife's entitlement to attorney's fees in an 
amount to be set later; prohibiting the Husband from presenting evidence regarding the 
calculation of damages and equitable distribution; directing the Former Husband to file verified 
financial statements attaching his 2014 and 2015 tax returns; and ordering that a forensic 
computer expert will be appointed to review the Former Husband's computers and electronic 
devices for emails identified to be produced in a prior order. This appeal followed and the Third 
District Court of Appeal found: 
 1.  "Based primarily on the trial judge's refusal to continue the hearing on the motion for 
discovery sanctions, the Former Husband seeks review of the sanctions imposed by this part of 
the non-final order contending they constitute 'injunctions' subject to review under Florida Rule 
of Appellate Procedure 9.130(a)(3)(B).” 
 2. “We reject this argument.  The entry of these types of discovery sanctions in this 
particular record do not qualify as injunctions subject to interlocutory review under the Rule." 
 3.  "For this reason, we lack jurisdiction to review these discovery sanctions in an appeal 
under Rule 9.130." 
 4.  "Nor do we have jurisdiction to review these sanctions under a petition for certiorari: 
the Former Husband has not established irreparable harm that cannot be corrected on post- 
judgment appeal." 
Pataro v. Pataro, 224 So.3d 824 (Fla. 3d DCA 2017) 
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Fourth District 


TRIAL COURT ERRED IN RULING THAT HUSBAND'S BANK RECORDS WERE 
ADMISSIBLE SOLELY BECAUSE THEY WERE DISCLOSED PURSUANT TO RULE 
12.285; DOCUMENTS THAT ARE MANDATORILY DISCLOSED UNDER THAT 
RULE MUST STILL BE ADMITTED INTO EVIDENCE; BANK RECORDS WERE 
NOT ADMISSIBLE UNDER BUSINESS RECORDS EXCEPTION TO HEARSAY RULE 
IN ABSENCE OF TESTIMONY OF CERTAIN FACTS OR, ALTERNATIVELY, "A 
CERTIFICATION OR DECLARATION" OF THOSE FACTS 
 
 The Husband appealed, contending that the trial court erred in admitting certain evidence 
that related to his income and in imputing income to him. The Wife filed an exhibit list with the 
court stating that she may introduce "All documents produced by the parties during discovery 
pursuant to 12.285 mandatory disclosure requirements" as well as bank statements, checks, and 
other proof of payments made to the husband. At the hearing, the Wife attempted to introduce 
bank statements from the Husband's personal account. The Wife acquired these statements 
through the mandatory disclosure process and the Husband objected to their admission on 
hearsay grounds. 
 The trial court initially agreed with the Husband, ruling that the statements were 
inadmissible. The Wife then attempted to ask the Husband, while on the witness stand, to read 
the records into evidence. The Husband's counsel objected, but the trial court stated that the Wife 
was allowed to "ask him questions about those items." The Husband clarified that his objection 
was not as to the questions, but to the reading of the actual text of the records which would put 
the contents into evidence without admitting the documents. The trial court then stated that it was 
"about to renege on its ruling and allow this in." After a discussion clarifying that the records 
were part of the Husband's mandatory disclosure, the court admitted the records over objection.  
 The parties disagree about whether the Husband's bank records were properly admitted 
into evidence. The Husband claims they were hearsay to which no exception applied. The Wife 
argues that compliance with section 90.803(6)(c), Florida Statutes (2013), was satisfied because 
she gave notice that the documents would be entered into evidence. The trial court's ruling was 
based on the fact that the documents were disclosed pursuant to Florida Family Law Rule 
12.285, and the court's decision implied that any and all documents disclosed pursuant to that 
rule were per se admissible. This appeal followed and the Fourth District Court of Appeal found: 
 1.  "'The standard of review for evidentiary rulings is abuse of discretion.'" 
 2.  "However, whether evidence is hearsay and whether evidence fits within an exception 
to the hearsay rule are questions of law reviewed de novo." 
 3.  "'"Hearsay" is a statement, other than one made by the declarant while testifying at the 
trial or hearing, offered in evidence to prove the truth of the matter asserted.'" 
 3.  "'Except as provided by statute, hearsay evidence is inadmissible.'" 
 4.  "One statutory exception to hearsay is the business records exception." 
 5.  "That exception requires testimony of certain facts or, alternatively, 'a certification or 
declaration' of those facts." 
 6.  "'A party intending to offer evidence ... by means of a certification or declaration shall 
serve reasonable written notice of that intention upon every other party....'" 
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 7.  "The bank records here were clearly hearsay--they were statements made by the 
husband's bank regarding transactions made into and out of his accounts, introduced to show that 
those transactions occurred." 
 8.  "We hold first that the trial court erred in ruling that the records were admissible 
solely because they were disclosed pursuant to Rule 12.285." 
 9.  "Documents that are mandatorily disclosed under that rule must still be admitted into 
evidence." 
 10.  "Nothing in Rule 12.285 suggests that disclosed items are per se admissible." 
 11.  "In fact, the rules specifically contemplate that there may be some items disclosed 
pursuant to Rule 12.285 that might not be admissible." 
 12.  "The fact that something has been disclosed pursuant to mandatory disclosure does 
not render it immune from the standard rules of evidence, including having to demonstrate a 
proper exception to hearsay if the evidence is in fact hearsay." 
 13.  "Disclosure allows the opposing party access to the documents; it does not by itself 
allow the documents to serve as evidence." 
 14.  "The trial court was therefore incorrect in its reason for allowing the husband's bank 
records into evidence."  
 15.  "On appeal, the wife takes a different approach, arguing that the records here were 
properly admitted under the business records exception to the hearsay rule because her exhibit 
list constitutes a notice of certification or declaration under section 90.803(6)(c)." 
 16.  "The flaw in the wife's argument is that, even assuming her exhibit list constituted 
'notice' under section 90.803(6)(c), there is no evidence in the record that there ever existed a 
certification or declaration." 
 17.  "This certification or declaration would have had to meet the requirements of section 
90.902(11)." 
 18.  "That section requires the certification or declaration to state that the record sought to 
be admitted was made at or near the time of the occurrence or from information transmitted by a 
person with knowledge, was kept in the course of regularly conducted activity, and was made as 
a regular practice in the course of the regularly conducted activity." 
 19.  "No document certifying or declaring these required items was ever submitted to the 
trial court." 
 20.  "Therefore, even assuming the wife properly gave notice of her intent to introduce 
the documents through this exception, she never followed through to actually present the 
certification or declaration and admit them." 
 21.  "Because there was no basis for the admission of the hearsay bank records, we 
reverse the trial court's evidentiary determination." 
 22.  "Without those records in evidence, there is no competent, substantial evidence of 
the husband making any income other than that from his business." 
 23.  "The trial court therefore erred in imputing $2,966 extra per month to [the] 
Husband." 
 24. "On remand, the trial court is directed to consider only the evidence properly 
admitted when determining the husband's income." 
 25.  "We note that it is not error for a court to attempt to annualize income based on year-
to-date income… but caution the trial courts generally to ensure that the math used in the 
annualization process is correct.” 
Washburn v. Washburn, 211 So.3d 87 (Fla. 4th DCA 2017) 
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Fifth District 
 


C.  Pleadings and Motions 


 
First District 


TRIAL COURT ERRED IN REQUIRING HUSBAND TO PAY PAST-DUE RENT TO 
WIFE FOR PERIOD DURING WHICH HE RESIDED IN HOME DESPITE 
SETTLEMENT AGREEMENT PROVIDING THAT WIFE WOULD HAVE 
EXCLUSIVE USE AND POSSESSION OF HOME WHERE CLAIM FOR PAST-DUE 
RENT WAS NOT RAISED IN PLEADINGS OR TRIED BY CONSENT. 
 
 After their dissolution proceedings began the parties entered into a partial mediated 
settlement agreement providing that the Wife would have exclusive ownership and possession of 
the marital home. Despite this, the Husband continued to live in the marital home with the Wife 
for nearly four years until the final dissolution hearing. At the final hearing, the Wife asked the 
court to award her rent for the time the Husband continued to live in the home. She testified that 
she repeatedly asked him to move out and he refused. The Husband admitted that he lived in the 
home but said she never asked him to leave. In the final judgment, the court held that the Wife 
was entitled to reasonable rent for the time the Husband lived in the marital home over her 
objection. The court ordered the Husband to pay the Wife $23,500 ($500 rent for 47 months). On 
appeal, the Husband argued that the trial court never should have considered the rent issue 
because the Wife failed to properly plead it and noted that the issue was not raised until six (6) 
days before the final hearing, when the Wife filed an amended financial affidavit listing $23,500 
as a contingent asset in "rent owed." This appeal followed and the First District Court of Appeal 
held:  
 1.  "In a dissolution-of-marriage case, 'an issue is properly before the court when it is 
raised in the pleadings or when it is raised and considered by the court without objection.'" 
 2.  "Here, the wife never amended her petition to include a specific request for past-due 
rent, and her amendment to the financial affidavit was insufficient to put the issue before the 
court." 
 3.  "Therefore, the trial court could consider the issue only if it was tried by express or 
implied consent." 
 4.  "Although the wife argues otherwise with some force, we are unconvinced that the 
rent issue was tried by consent." 
 5.  "But we need not ultimately resolve that issue…..Either way, the trial court should not 
have awarded rent." 
 6.  "The wife's only argument in support of her entitlement to unpaid rent was based on 
the parties' settlement agreement, but that agreement does not obligate the husband to pay rent 
for the time he was there." 
 7.  "While there are conceivable arguments supporting a damages award under these 
circumstances….the wife did not raise them." 
Hudson v. Hudson, 209 So.3d 656 (Fla. 1st DCA 2017) 
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TRIAL COURT ERRED IN GRANTING FORMER HUSBAND'S ORE TENUS MOTION 
FOR NO-CONTACT ORDER BASED SOLELY ON ALLEGATIONS SET FORTH BY 
COUNSEL WHERE NO SUCH ORDER WAS NOT REQUESTED IN THE PLEADINGS, 
AND THERE WAS NO EVIDENCE IN RECORD TO SUPPORT ORDER. 
 
 The former wife, appeals the Final Judgment of Dissolution of Marriage. At the close of 
the final hearing, the former husband requested a no-contact order. No testimony was taken on 
the matter; however, the former husband's counsel alleged the former wife had been contacting 
the former husband's mother and had a history of being volatile. Without any additional evidence 
upon which to base its determination, the trial court granted the former husband's request. The 
former wife argues the trial court erred in granting the former husband's ore tenus request for a 
no-contact order. The First District Court of Appeal held: 
 1.  "It is well settled that courts are not authorized to grant relief not requested in the 
pleadings." 
 2.  "It is clear, based on the record, that [the former husband] did not request the no-
contact order in the pleadings." 
 3.  "Thus, that portion of the Final Judgment granting the same is reversed." 
 4.  "Further, there is no evidence in the record to support the trial court's order granting 
[the former husband]'s request for a no-contact order, as this was simply based on allegations set 
forth by [the former husband]'s counsel." 
 5.  "We, therefore, reverse the Final Judgment of Dissolution of Marriage as to the 
granting of the former husband's ore tenus request for a no-contact order." 
Martin v. Lee, 219 So.3d 1024 (Fla. 1st DCA 2017) 
 


Second District 


FURTHER PROCEEDINGS REQUIRED WHERE RECORD DID NOT ESTABLISH 
THAT MOTHER RECEIVED NOTICE OF HEARING. 
 
 The Mother appealed from a final administrative support order obligating the Father, to 
pay $400 per month in child support for their two minor children. The Mother argued that she 
never received notice of the hearing and that the administrative law judge erred by determining 
the amount of child support based on an agreement rather than the statutory child support 
guidelines. Thus, she argued that the support order must be reversed. The Second District Court 
of Appeal found: 
 1.  "The Department of Revenue concedes that the record does not establish that [the 
Mother] received notice of the hearing." 
 2.  "The Department further concedes that the support order is not supported by 
competent, substantial evidence and lacks the statutory findings required by section 61.30, 
Florida Statutes (2016)." 
 3.  "Consistent with the Department's proper concession of error, we conclude that 
reversal is required." 
 4.  "We reverse the support order and remand this matter for further administrative 
proceedings after proper notice, with the assistance of an interpreter if necessary." 
Morejon v. Dep't of Revenue and Herrera, 224 So.3d 928 (Fla. 2d DCA 2017) 
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Third District 
 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING MOTHER’S 
PETITION TO RELOCATE WITH CHILD BUT ERRONEOUSLY INCLUDED IN THE 
ORDER LANGUAGE PROVIDING THAT CHILD SHALL NOT BE PERMITTED TO 
RELOCATE OUTSIDE ANY COUNTY WHERE SUCH PROSPECTIVE RELIEF WAS 
NOT PLED OR TRIED BY CONSENT. 
 
 The Mother appealed from a final order denying her verified petition to relocate to Port 
St. Lucie with her minor child. The parties were previously divorced and entered into a Marital 
Settlement Agreement that did not address relocation. In 2013, the Mother filed a verified 
petition seeking relocation from Miami-Dade to Port St. Lucie. The Father answered and 
objected. A hearing was held and the court entered the order on appeal denying the Mother’s 
petition. The Mother argued that the court abused its discretion in denying the petition based on 
the evidence presented. 
 1.  "We affirm the court’s order insofar as it denies the petition, but reverse and remand 
for the trial court to enter an amended order deleting the language imposing an impermissible 
geographical restriction on any future relocation by Mother." 
 2.  "Having reviewed the trial court’s order, and the record evidence upon which it was 
based, we find that the trial court properly considered and applied the requisite and applicable 
factors set forth in section 61.13001(7), Florida Statutes (2014), and articulated findings of fact 
that are supported by competent substantial evidence." 
 3.  "We find no abuse of discretion in the trial court’s order denying the petition for 
relocation, and to hold otherwise would require us to substitute our judgment and findings for 
those of the trial court." 
 4.  "However, we agree with Mother that the trial court erred in including the following 
language in its order: ‘The minor child shall not be permitted to relocate outside of Miami-Dade 
County, Florida.’" 
 5.  "Such prospective relief was not pled or sought by the Father, nor was it tried by 
consent. [As such] it should not have been included in the order denying relocation.” 
 6.  "Further, such geographical restriction is contrary to the provisions of the relocation 
statute. See §61.13001(1)(e), Fla. Stat. (2011) (defining the term ‘relocation’ as a change of 
location that is at least 50 miles from the location of the principle residence of a parent at the 
time of the last order establishing or modifying time-sharing)." 
 7.  "We reverse and remand in part for the trial court to enter an amended order deleting 
the prospective restriction which provides that the minor child shall not be permitted to relocate 
outside of Miami-Dade County, Florida." 
Naime v. Corzo, 208 So.3d 296 (Fla. 3d DCA 2017) 
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TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING HUSBAND'S 
REQUEST FOR PERMANENT PERIODIC ALIMONY WHERE HUSBAND WAS 
VOLUNTARILY UNEMPLOYED, AND HUSBAND'S GAMBLING DEBTS AND 
MISAPPLICATION OF MARITAL FUNDS ADVERSELY AFFECTED FAMILY'S 
FINANCIAL POSITION AND LIFESTYLE 
 
 On consideration of the appellant's motion for rehearing and the response, the District 
Court granted the motion, and withdrew its original opinion issued December 21, 2016, and 
replaced it with this decision. 
 The former husband's claim here, but not below, is for some form of alimony other than 
permanent periodic alimony. The former wife on cross-appeal challenges any such claim by the 
former husband. He argues that the marriage of 21 years, his unemployment since 2001 (and 
status as a stay-at-home father for 12 years of the marriage), and the former wife's income 
required such an award or some other form of alimony.  The District Court held: 
 1.  "The trial court did not abuse its discretion on this point, however, as there was 
competent evidence that (a) the former husband was employable but voluntarily remained 
unemployed, and (b) the former husband's gambling debts and misapplications of marital funds 
adversely affected the family's financial position and lifestyle." 
 2.  "On cross-appeal, the former wife also argues that the former husband is confined by 
his pleadings to a claim for permanent periodic alimony, i.e., that he may not now claim some 
other form of alimony as specific relief that was not prayed for in any of his pleading or by 
amendment at trial…." [T]he former wife's position is well taken on this point as well." 
Viscito v. Viscito, 214 So.3d 736 (Fla. 3d DCA 2017) 
 
TRIAL COURT ERRED IN FAILING TO CONSIDER WIFE'S PRO SE PLEADING 
TITLE "REPLY" AS BOTH AN ANSWER AND A COUNTER-PETITION. 
 
 This is the second time this matter has come before this Court. In Shah v. Shah, 178 
So.3d 70 (Fla. 3d DCA 2015), this Court reversed the trial court's entry of final judgment after 
finding that the Wife's due process rights were violated when the trial court expanded the scope 
of the scheduled hearing into a final hearing without proper notice. This Court declined to 
address any of the other issues raised on appeal and remanded the matter to the trial court for 
further proceedings. 
 Following remand, the trial court held a final hearing on April 18, 2016. At the end of the 
hearing, the trial court concluded that the marriage was irretrievably broken and orally ruled: 
"There are no marital assets acquired, no marital assets to be divided, based on the sworn 
statement of your husband and your statement that you have no proof that any such asset has 
been acquired, therefore there is nothing to divide. As to the alimony that you keep bringing up, 
you bring it up over and over, you did not file a counter petition. There is no proof provided by 
you that your husband has this substantial living standard that you claim he has." 
 On May 3, 2016, the trial court rendered a written final judgment consistent with its 
earlier oral ruling. In its written order, the trial court found that "[t]he only Petition framing the 
issues before th[e] Court was the Husband's Petition for Dissolution of Marriage as the Wife did 
not file any Counter–Petition." The trial court further found that there were no marital assets 
because the Wife "was never able to produce any proof or information regarding any marital 
assets" and "the Husband [had] testified that there were no assets that were acquired during the 
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marriage." The trial court also denied the Wife's request for alimony because "the Wife did not 
file Counter–Petition seeking any form of relief, she only filed an Answer." This appeal ensued 
and the District Court reversed: 
 1.  "Because the trial court's final judgment is primarily based upon its finding that the 
Wife's 'Reply' did not constitute a counter-petition, we review the legal sufficiency of the Wife's 
pleading de novo." 
 2.  "Although the Wife raises several issues on appeal, we only address here whether the 
trial court properly considered the Wife's counter-petition." 
 3.  "The Wife asserts that the trial court erred in determining that '[t]he only petition 
framing the issues before t[he] Court was the Husband's Petition for Dissolution of Marriage' and 
in failing to treat the Wife's 'Reply' as a 'counter-petition.'  We agree." 
 4.  "The trial court's failure to properly consider the Wife's Reply as both an answer and a 
counter-petition resulted in a multitude of errors, including denying the Wife mandatory 
disclosure under Rule 12.285, Florida Family Law Rules of Procedure; rejecting the Wife's 
request for alimony; and denying the Wife equitable distribution." 
 5.  "This Court has stated that '[p]leadings by pro se litigants should only be defined by 
their function.'" 
 6.  "Thus, as a general rule, this Court will focus on the substance of the pleading and not 
its title." 
 7.  "Based on this Court's review of the content of the Wife's pro se pleading titled 
'Reply,' it is clear that the Wife intended to plead the equivalent of both an answer and a counter-
petition." 
 8. "The Wife pled the equivalent of an answer by contesting the Husband's claim in his 
petition that there was no marital property, identifying the Husband's property, describing his 
income, and describing her non-marital 'belongings' of 'gold, clothes, and utensils,' which the 
Husband allegedly took with him to Florida." 
 9.  "The Wife also pled the equivalent of a counter-petition through her thirty 'Prayers' to 
the trial court, including a request that the trial court order the Husband to provide her 'shelter,' 
'monthly maintenance charges' until her remarriage, 'monthly home rent' until her remarriage, 
pay her 'medical expenses,' pay her telephone bill, reimburse her for 'wedding expenses,' return 
her non-marital property, and pay for her lawyer's expenses." 
 10.  "Accordingly, based on the substance of the Wife's pro se pleading, the trial court 
erred in failing to treat the Wife's Reply as both an answer and a counter-petition." 
 11.  "Because we find that the Wife filed a counter-petition, we further hold that the trial 
court erred in failing to require the Husband to provide a mandatory disclosure as required by 
Rule 12.285." 
 12.  "Based on the foregoing, we reverse the Final Judgment except for paragraph 20 of 
the Final Judgment, which dissolved the marriage between the parties in the United States." 
 13.  "We remand to the trial court for proper consideration of the Wife's pro se Reply as 
both a timely filed answer and counter-petition." 
 14.  "We also grant the Wife leave to amend her pleading, if so desired. On remand, the 
trial court shall also require the Husband to provide a mandatory disclosure as required by Rule 
12.285." 
Patel v. Shah, 217 So.3d 152 (Fla. 3d DCA 2017) 
 


Fourth District 
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Fifth District 
 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING FORMER WIFE'S 
MOTION TO REOPEN CASE TO RECEIVE NEW EVIDENCE THAT HER 
EMPLOYMENT HAD BEEN TERMINATED. 
 
 The Former Wife appealed from a final judgment establishing a parenting plan, child 
support obligations, and other matters following the dissolution of her marriage to the Former 
Husband. After the conclusion of the final hearing, but before entry of the final judgment, the 
former wife filed a motion to reopen the case to receive new evidence. In support of her motion, 
she filed a termination notice from her employer along with an affidavit stating that she had 
received the notice. She claimed that her unemployment would significantly change the 
considerations regarding child support. The Former Husband objected to her motion and after 
two hearings, the trial court denied the Former Wife's motion to reopen the case. The parenting 
plan incorporated into the final judgment provided two-thirds of the overnights for the former 
husband and one-third of the overnights for the Former Wife, and the court ordered the Former 
Wife to pay child support to the Former Husband pursuant to the child support guidelines, 
utilizing her pre-termination salary. This appeal followed and the District Court found: 
 1.  "This Court reviews the denial of a motion to reopen a case for abuse of discretion."  
 2.  "The trial court has broad discretion to allow a party to reopen its case throughout all 
stages of the proceedings." 
 3.  "The trial court should consider whether granting a motion to reopen to present 
additional evidence would unfairly prejudice the opposing party and whether it would 'serve the 
best interests of justice.'" 
 4.  "Factors to consider when deciding whether to reopen the evidence include: '(1) the 
timeliness of the request, (2) the character of the evidence sought to be introduced, (3) the effect 
of allowing the evidence to be admitted, and (4) the reasonableness of the excuse justifying the 
request to reopen.'" 
 5.  "Most of the cases former wife relies on to support her motion to reopen involved 
inadvertent omissions of evidence…. [T]hese cases are inapposite because the evidence of 
former wife's employment termination interjected an entirely new issue into this case rather than 
seeking to correct an inadvertent evidentiary oversight." 
 6.  "Nor does Byrne v. Byrne, 128 So. 3d 2 (Fla. 3d DCA 2012), support former wife's 
position…. [I]nByrne, the wife's motion to reopen was not opposed by the husband, nor was 
there any discussion of prejudice." 
 7.  "Here, former husband opposed the motion, arguing that it would be prejudicial 
because it would require additional discovery and further delay the entry of final judgment." 
 8.  "We are not unsympathetic to former wife's position….. [T]he trial court delayed 
entering the final judgment for almost eleven months, and in the interim, former wife had a 
significant change in income." 
 9.  "Still, the primary considerations in granting or denying a motion to reopen are 
whether reopening the case would unduly prejudice the opposing party and whether it will 'serve 
the best interests of justice.'" 
 10.  "In this case, granting former wife's motion would have effectively put the case back 
to square one, further delaying entry of a final judgment, allowing further discovery, and 
essentially requiring a new trial." 
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 11.  "While granting the request would have been well within the trial court's discretion, 
we cannot say that the trial court abused its discretion in denying the motion." 
Loftis v. Loftis, 208 So.3d 824 (Fla. 5th DCA 2017) 
 
ERROR TO ENTER DEFAULT FINAL JUDGMENT WITHOUT EVIDENTIARY 
HEARING REGARDING ALLEGATIONS OF INEXCUSABLE NEGLECT. 
 
 The mother appealed from a default final judgment of paternity, arguing that the trial 
court erred in summarily denying her motion to set aside the default judgment without an 
evidentiary hearing regarding her allegations of inexcusable neglect. The Fifth District Court of 
Appeal agreed, finding: 
 1.  "We therefore reverse the judgment and remand with instructions to hold an 
evidentiary hearing on Mother's motion to vacate." 
 2.  "We also note that the trial court erred in failing to make appropriate findings 
regarding the best interest of the child pursuant to section 61.13(3), Florida Statutes (2016), and 
by failing to include an explanation of the method by which Mother can establish timesharing 
with the child." 
Gonzalez v. Hewitt, 211 So.3d 1147 (Fla. 5th DCA 2017) 
 
TRIAL COURT ERRED IN ENTERING SUMMARY JUDGMENT EFFECTIVELY 
DISMISSING WIFE'S STEPSON AS RESPONDENT IN DISSOLUTION ACTION 
WHERE WIFE ALLEGED THAT MARITAL ASSETS HAD BEEN TRANSFERRED TO 
STEPSON, THEREBY DEPLETING MARITAL ESTATE. 
 
 The wife appealed from a final summary judgment entered in favor of her stepson which 
effectively dismissed her stepson as a respondent from the dissolution of marriage litigation 
between the wife and her husband. 
 In November 2009, the wife filed her initial petition for dissolution of marriage in 
Seminole County. She voluntarily dismissed that action in February 2011, but re-filed her 
petition one week later, this time in Flagler County, where it remained pending. In July 2012, the 
wife filed a two-count amended petition for dissolution of marriage, and in count two, she joined 
additional respondents, including her stepson and various corporations that her husband formed 
during the marriage. The wife alleged that, among other things, the husband had been 
commingling the parties' marital assets with assets owned by her stepson and by the corporate 
respondents. The wife also asserted that the husband and her stepson were receiving distributions 
from these corporations, under the guise of "loans," in an effort by the husband to deplete the 
marital estate. The wife sought partition of the marital assets, recognition and equitable 
distribution of her interest in the corporations that the husband formed during the marriage, to 
have the court "claw" back and then equitably distribute to the spouses any marital assets 
previously transferred to the newly joined respondents, and injunctive relief. 
 In 2015, the wife amended her petition to add a third count. The wife continued to assert 
that she had a "marital interest" in certain properties now held by these respondents, who she 
alleged were involved in a plan with her husband to minimize or conceal his net worth in an 
effort to defraud the wife from any interest in what she stated were millions of dollars of marital 
assets that the husband had transferred to these parties for little, if any, consideration. The wife 
asked that, among other things, the trial court identify all properties that should be classified as 
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marital assets and, after making this determination, require the impleaded respondents to 
"account" for their receipt of these marital properties. The wife requested that the court then 
equitably distribute all marital assets between the spouses. 
 After the parties conducted some discovery, her stepson moved for final summary 
judgment. His argument was two-fold. Her stepson first asserted that the wife pleaded no 
cognizable cause of action against him to entitle her to any relief, but that if she had pleaded an 
arguable claim under the "Uniform Fraudulent Transfers Act," it was barred by the applicable 
statute of limitations. The wife filed a memorandum in opposition to the motion. After each party 
filed their summary judgment evidence pursuant to Florida Family Law Rule of Procedure 
12.510, the court held a hearing on her stepson's motion and entered the unelaborated final 
summary judgment in her stepson's favor now under review. 
 1.  “In a dissolution of marriage proceeding, section 61.075(1), Florida Statutes (2015), 
requires the trial court to equally distribute the marital assets and liabilities between the spouses 
unless there is a justification for an unequal distribution based on the factors listed in 
subparagraphs (a)-(j)." 
 2.  "Subparagraph (i) is pertinent to this appeal, providing that a spouse's 'intentional 
dissipation, waste, depletion, or destruction of marital assets after the filing of the petition[,] or 
within two years prior to the filing of the petition,' must be considered by the court in distributing 
the marital assets." 
 3.  "Under this statute, if a spouse intentionally dissipates a marital asset, the trial court 
has the authority and discretion to assign the dissipated asset to the dissipating spouse as part of 
that spouse's equitable distribution." 
 4.  "[The wife] alleged that [the husband]'s fraudulent dissipation of some of the marital 
assets to or through [her stepson] and the corporate respondents took place more than two years 
before her petition for dissolution of marriage was filed." 
 5.  "In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), this court held that 
section 61.075(1)(i) did not operate as a two-year statute of limitations to bar one spouse's efforts 
to subject marital assets dissipated by the other spouse to equitable distribution." 
 6.  "We determined that for cases of dissipation of marital assets occurring more than two 
years before the filing of the petition, section 61.075(1)(j), which permits a trial court to consider 
'any other factors necessary to do equity and justice between the parties,' allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses.  Thus, Beers provides [the 
wife] the ability to pursue [the husband] for his alleged remote dissipation of their marital 
assets." 
 7.  "Turning back to [her stepson], we begin our analysis with the preliminary recognition 
that a dissolution action is an action in equity." 
 8.  "Under principles of equity, a trial court may determine whether a third person has 
acted with a spouse to deprive the other spouse of his or her share in the marital estate." 
 9.  "However, for the court to make a complete determination of the case before it, that 
person ([her stepson]) must be joined as a party to the action where, as here, the person is 
claiming an interest in the marital assets because '[i]n [a] dissolution action, the trial court does 
not have jurisdiction to adjudicate the rights of nonparties.'" 
 10.  "We reject Isaac's argument that summary judgment was properly entered because 
Susan did not sufficiently allege a cause of action against him." 







  259 


 11.  "We agree with the recent observation by the Michigan Court of Appeals that in 
cases where one spouse has allegedly acted in concert with a third person to dissipate the marital 
assets, '[t]here is no need to specify or enumerate a separate cause of action against the third 
party; instead, the action against the third party is incidental to the divorce.'" 
 12.  "Furthermore, because section 61.075(1)(j) gives the trial court the discretion to claw 
back marital assets that may have been remotely dissipated by [the husband] more than two years 
before [the wife]'s dissolution of marriage petition was filed, it would then be anomalous to 
preclude the court from making a full and complete adjudication of the spouses' marital property 
rights to those dissipated assets by dismissing [her stepson] from the litigation based on his 
statute of limitations defense." 
 13.  "A final summary judgment, as entered in this case, 'is proper only where the [issues 
of] fact[ ] are "so crystalized" that nothing remains [for resolution] but questions of law.'" 
 14.  "'[I]f the record raises even the slightest doubt that [a genuine] issue [of material fact] 
might exist, summary judgment is improper.'" 
 15.  "In the present case, the record is by no means clear whether the trial court will 
exercise its discretion under section 61.075(1)(j) to consider assets allegedly remotely dissipated 
by [her stepson] in order to make a complete determination of the cause to achieve equity and 
justice between the spouses." 
 16.  "If, after receiving evidence and argument at trial, the court elects to exercise its 
discretion and distributes remotely dissipated assets in its equitable distribution of the marital 
assets and marital liabilities to [the wife] and [the husband], then those parties whose property 
rights would be affected by the distribution (such as [her stepson]) are indispensable to the 
complete adjudication of the case." 
 17.  "Accordingly, the final summary judgment entered in favor of [her stepson] is 
reversed, and this matter is remanded for further proceedings consistent with this opinion." 
Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017) 
 


D.  Constitutional Issues 


 
Supreme Court 


COLORADO ORDER PROVIDING FOR GRANDPARENT VISITATION IS 
ENFORCEABLE IN FLORIDA UNDER FULL FAITH AND CREDIT CLAUSE OF 
UNITED STATES CONSTITUTION OF THE FEDERAL PARENTAL KIDNAPPING 
PREVENTION ACT EVEN THOUGH A SIMILAR ORDER WOULD BE PROHIBITED 
FROM BEING ENTERED BY A FLORIDA COURT AS OFFENDING THE PARENT'S 
RIGHT OF PRIVACY UNDER THE FLORIDA CONSTITUTION; FINAL 
JUDGMENTS ENTERED BY SISTER STATES RELATING TO CHILD CUSTODY 
AND VISITATION ARE ENTITLED TO FULL FAITH AND CREDIT, RATHER THAN 
BEING SUBJECT TO PRINCIPLES OF COMITY. 
 
 In this case, the Fifth District Court of Appeal rejected the argument that a Colorado 
judgment ordering grandparent visitation was unenforceable as a matter of Florida law and 
public policy because it violates "childrearing autonomy" guaranteed to parents under article I, 
section 23 of the Florida Constitution. The Fifth District held that under "the Full Faith and 
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Credit Clause ... trial courts are required, without discretion, to give recognition to final 
judgments of another state when applicable."  The District Court certified conflict with M.S. v. 
D.C., 763 So. 2d 1051, 1055 (Fla. 4th DCA 1999), in which the Fourth District held that the Full 
Faith and Credit Clause does not trump Florida's overriding public policy of a guaranteed 
fundamental right of privacy in childrearing autonomy. Therefore, the Supreme Court of Florida 
considered whether the Full Faith and Credit Clause of the U.S. Constitution requires 
enforcement of a sister state's judgment ordering grandparent visitation with minor children 
despite the fact that the right of privacy set forth in article I, section 23 of the Florida 
Constitution protects the rights of parents to raise their children free from unwarranted 
governmental interference, and held: 
 1.  "[W]e approve the Fifth District's decision in LeDoux-Nottingham[, 163 So. 3d 560 
(Fla. 5th DCA 2015)] and disapprove the Fourth District's decision in M.S” 
 2.  "We also disapprove the decision of the Second District in Fazzini v. Davis, 98 So. 3d 
98 (Fla. 2d DCA 2012), to the extent that it holds that Florida's public policy may provide an 
exception to the full faith and credit due judgments of sister states." 
 3.  "Because the Fourth District in M.S. held that a grandparent visitation order from a 
sister state was entitled to 'respect on comity principles,' 763 So. 2d at 1055, while the Fifth 
District below held that under 'the Full Faith and Credit Clause, trial courts are required, without 
discretion, to give recognition to final judgments of another state when applicable.’… We first 
consider whether child custody and visitation orders entered by a sister state are entitled to full 
faith and credit or merely subject to the principles of comity." 
 4.  "The Full Faith and Credit Clause of the United States Constitution provides that 'Full 
Faith and Credit shall be given in each State to the public Acts, Records, and judicial 
Proceedings of every other State.'" 
 5.  "The clause was intended to replace the earlier rule of comity with a constitutional 
duty of states to honor the laws and judgments of sister states." 
 6.  "The clause contains implementing language that gives Congress the power 'by 
general Laws [to] prescribe the Manner in which such Acts, Records and Proceedings shall be 
proved, and the Effect thereof.'" 
 7.  "Congress adopted such a law with regard to custody determinations when it enacted 
the Parental Kidnapping Prevention Act of 1980 (PKPA). Pub. L. 96-611, §§ 6-10, 96 Stat. 3568 
(1980)." 
 8.  "The PKPA requires 'every State [to] enforce according to its terms ... any custody 
determination or visitation determination made consistently with the provisions of this section by 
a court of another State.'" 
 9.  "In Thompson v. Thompson, 484 U.S. 174, 183 (1988), the United States Supreme 
Court explained that 'Congress' chief aim in enacting the PKPA was to extend the requirements 
of the Full Faith and Credit Clause to custody determinations' and that 'the PKPA is a mandate 
directed to state courts to respect the custody decrees of sister States.' " 
 10.  "Thus, there is no doubt that custody determinations of a sister state are entitled to 
full faith and credit." 
 11. “[The Petitioner] acknowledges that custody determinations are entitled to full faith 
and credit under the PKPA and she does not contend that the Colorado court did not have 
jurisdiction to enter the visitation order." 
 12.  "Even so, she contends that the PKPA does not apply here because 'this is not a 
custody issue' and the PKPA applies only to parents." 
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 13.  "This contention is untenable….  The PKPA was amended in 1998 to include any 
'visitation determination' in addition to 'any custody determination.'" 
 14.  "The 1998 amendment also modified the definition of a 'contestant' in subsection 
(b)(2) from 'a person, including a parent or grandparent, who claims a right to custody or 
visitation of a child.'" 
 15.  "Because the PKPA explicitly applies to 'any custody determination or visitation 
determination,' including those in which a grandparent claims a right to visitation of a child, the 
Colorado order--which was entered in compliance with the PKPA--is by the express terms of the 
PKPA subject to the commands of the Full Faith and Credit Clause." 
 16.  "And to the extent that the PKPA conflicts with Florida law, the PKPA--as federal 
law--controls under the Supremacy Clause of the United States Constitution.” 
 17.  "While the Florida Constitution does protect the right of parents to raise their 
children free from unwarranted governmental interference… that state right is subordinate to the 
directives of the Federal Constitution under the Supremacy Clause, and the United States 
Supreme Court has made it clear that there is no public policy exception to the full faith and 
credit due final judgments of a sister state." 
 18.  "As explained by the Supreme Court, the Full Faith and Credit Clause 'requires each 
State to recognize and give effect to valid judgments rendered by the courts of its sister States.'" 
 19.  "It serves 'to alter the status of the several states and independent foreign 
sovereignties, each free to ignore obligations created under the laws or by the judicial 
proceedings of the others, and to make them integral parts of a single nation.'" 
 20.  "As authorized by the Full Faith and Credit Clause, Congress has prescribed: Such 
Acts, records and judicial proceedings or copies thereof, so authenticated, shall have the same 
full faith and credit in every court within the United States and its Territories and Possession 
from which they are taken." 
 21.  "In interpreting the Full Faith and Credit Clause, the Supreme Court stated in Baker, 
'Regarding judgments ... the full faith and credit obligation is exacting. A final judgment in one 
State, if rendered by a court with adjudicatory authority over the subject matter and persons 
governed by the judgment, qualifies for recognition throughout the land.'" 
 22.  "There is 'no roving "public policy exception" to the full faith and credit due 
judgments.'" 
 23.  "Last year, the Court reiterated these principles, stating: 'With respect to judgments, 
“the full faith and credit obligation is exacting…. A final judgment in one State, if rendered by a 
court with adjudicatory authority over the subject matter and persons governed by the judgment, 
qualifies for recognition throughout the land….” A State may not disregard the judgment of a 
sister State because it disagrees with the reasoning underlying the judgment or deems it to be 
wrong on the merits. On the contrary, 'the full faith and credit clause of the Constitution 
precludes any inquiry into the merits of the cause of action, the logic or consistency of the 
decision, or the validity of the legal principles on which the judgment is based.'" 
 24.  "The Supreme Court thus continues to reject any notion that a state may elevate its 
own public policy over the policy behind a sister state's judgment and thereby disregard the 
command of the Full Faith and Credit Clause." 
 25.  "Although we have previously held unconstitutional numerous Florida statutes 
providing for grandparent visitation as violative of Florida's right of privacy, the question 
presented here is not whether the Grandparents are entitled to visitation under Florida law, but 
whether Florida is required to enforce the Colorado order despite the fact that entry of a similar 







  262 


judgment by a Florida court under the same circumstances would be prohibited by the Florida 
Constitution, and the answer is yes." 
 26.  "For the reasons explained above, we approve the decision of the Fifth District in 
LeDoux-Nottingham and disapprove the decision of the Fourth District in M.S. to the extent that 
it applied comity principles to an out-of-state visitation order rather than the Full Faith and 
Credit Clause and concluded that Florida's public policy can override the requirement to provide 
full faith and credit to judgments entered by a sister state." 
 27.  "We also disapprove the decision of the Second District in Fazzini to the extent that 
it holds that the public policy of Florida may provide an exception to the full faith and credit due 
to judgments entered by a sister state." 
Ledoux-Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017) 
 


First District 


TRIAL COURT ERRED IN DENYING HUSBAND'S MOTION FOR REHEARING 
WHICH ALLEGED THAT INCARCERATED HUSBAND WAS PREVENTED BY 
PRISON OFFICIALS FROM APPEARING TELEPHONICALLY AT FINAL HEARING. 
 
 The Husband appealed from a final judgment of dissolution of marriage asserting that the 
trial court erred in summarily denying his motion for rehearing alleging that he was prevented by 
prison officials from appearing telephonically at the final hearing.  The trial court gave the 
husband the opportunity to appear telephonically at the final hearing, but the husband failed to 
appear. After the trial court entered its final judgment, the husband notified the court by letter - 
which was treated as a timely motion for rehearing - that he attempted to appear telephonically 
from prison, but that he was prevented from appearing by a prison official. Specifically, the 
husband alleged that his classification officer failed to answer the telephone when the trial court 
returned an earlier call from the officer and, consequently, the husband was unable to present his 
case at the final hearing. The First District Court of Appeal held: 
 1.  "‘An incarcerated party has a right to be heard in civil matters if the party has brought 
to the court's attention his or her desire to appear personally or telephonically.'" 
 2.  "Therefore, the husband had 'the due process right to be heard' at the final hearing." 
 3.  "Because the husband argued that he attempted to appear but was prevented from 
attending by the actions of his classification officer, the trial court erred in summarily denying 
the husband's motion as he should have been given an opportunity to prove that the officer 
prevented him from telephonically appearing." 
 4.  "Accordingly, we reverse and remand for the trial court to reconsider the motion for 
rehearing and give the husband the chance 'to prove ... that he attempted to appear telephonically 
at the final hearing but that he was denied the opportunity to do so." 
Feducia v. Feducia, 222 So.3d 1239 (Fla. 1st DCA 2017) 
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TRIAL COURT COULD NOT REFUSE TO ENFORCE LAWFULLY ENTERED 
JUDGMENT FROM SISTER COURT THAT PROVIDED HUSBAND WOULD 
RECEIVE INTEREST AT CERTAIN RATE PER MONTH ON ANY AMOUNT OF 
PREPAID CHILD SUPPORT OBLIGATION, ENTITLING HIM TO A REDUCTION IN 
HIS CHILD SUPPORT, EVEN IF JUDGMENT VIOLATED FLORIDA'S PUBLIC 
POLICY CONCERNING CHILD'S RIGHT TO CHILD SUPPORT. 
 
 The Former Husband appealed from an order granting the Former Wife's motion to 
dismiss that also denied the Former Husband's motion to enforce the parties' final judgment of 
dissolution of marriage. The parties' marriage was dissolved by a final judgment of divorce 
entered by a Michigan court in 2007. In 2010, the Former Wife petitioned to domesticate the 
final judgment while the Former Husband petitioned to register the final judgment. The final 
judgment and child support orders were ultimately registered under Florida Statute 88.6111(1). 
The final judgment incorporated the parties' mediation agreement in which the parties settled all 
of their differences including child support for the parties' two minor children. In the mediation 
agreement, the parties agreed that the Former Husband would receive interest at the rate of one 
and a quarter percent per month on any amount of prepaid child support. Instead of the interest 
being paid to the Former Husband, it would be credited toward his future child support 
obligation entitling him to a reduction in his child support. Annually, the parties are to compute 
the amount of interest the Former Husband has earned. If the parties are not able to agree on the 
amount of interest the Former Husband it entitled to, the parties agreed to have a judicial officer, 
arbitrator, or other person authorized to make decisions compute the interest the Husband is 
entitled to receive. In his motion to enforce the final judgment of dissolution of marriage, the 
Former Husband alleged that the Former Wife has refused to comply with the annual accounting 
procedures. 
 In reply to the Former Husband's enforcement motion, the Former Wife filed a motion to 
dismiss arguing that the enforcement of this provision would leave the minor children without 
child support and such a provision is against Florida's public policy. The trial court agreed with 
the Former Wife that the interest provision violated Florida's public policy and entered an order 
granting the Former Wife's motion. This appeal followed and the First District Court of Appeal 
held: 
 1.  "While this appeal has been pending, the Florida Supreme Court decided LeDoux–
Nottingham v. Downs, 210 So.3d 1217 (Fla. 2017).  [Therein] a mother argued that the 
enforcement of a registered and domesticated Colorado order that granted her children's 
grandparents visitation rights is unconstitutional and against public policy.  The Florida Supreme 
Court stated that even though the Florida Constitution protects a parent's right to raise her 
children free from unwarranted governmental interference that State right is subordinate to the 
Federal Constitution under the Supremacy Clause." 
 2.  "The Court further stated that the United States Supreme Court has continuously 
rejected the notion that a state may elevate its public policy over the policy behind another state's 
judgment.  The Court concluded by stating that even though a Florida court could not lawfully 
enter an order that grants grandparents visitation rights, a Florida court cannot refuse to enforce 
such an order by another state court." 
 3. "Even if the parties' Michigan final judgment of dissolution of marriage violates 
Florida's public policy concerning a child's right to child support, the trial court cannot refuse to 
enforce a judgment from a sister state that was lawfully entered." 
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 4.  "Accordingly, we reverse the trial court's order granting the Former Wife's motion to 
dismiss and remand for further proceedings consistent with this opinion." 
Pulkkinen v. Pulkkinen, 226 So.3d 352 (Fla. 1st DCA 2017) 
 


Second District 
 


Third District 


Fourth District 


Fifth District 
 


TRIAL COURT VIOLATED WIFE'S DUE PROCESS RIGHTS BY SIGNIFICANTLY 
MODIFYING HER TIMESHARING WITH CHILDREN WHEN THE ONLY MATTER 
SCHEDULED TO BE ADDRESSED AT HEARING WAS LOCATION FOR 
TIMESHARING EXCHANGE. 
 
 The Former Wife appealed from a non-final "Order Regarding Custody and Support." A 
Final Judgment was entered dissolving the marriage between the parties in July 2015. The 
judgment ratified the parties' agreed upon parenting plan. Their parenting plan provided that they 
share the parental responsibilities for all major decisions and equal timesharing, with the 
exchange taking place each Sunday. The Former Husband was also ordered to pay $367 in child 
support to the Former Wife. In March of 2016, the Former Husband filed a motion asking the 
court to designate a specific location (Family Ties) for the exchanges of the minor children. The 
Former Husband set his motion for hearing and provided proper notice to the Former Wife. 
 The Former Wife, however, failed to attend the hearing. The trial court then entered the 
order on appeal, upon its own motion, awarding the Former Husband sole timesharing of the 
parties' minor children, and limited the Former Wife's contact with the children to "as allowed" 
by the Former Husband. The court also abated the Former Husband's child support obligation. 
This appeal follows and the Former Wife argues that the trial court's order violated her due 
process rights by significantly modifying her timesharing with her children when the only matter 
noticed was the location for the timesharing exchange. The 5th District Court of Appeal agreed, 
holding: 
 1.  "'It is well settled that an order adjudicating issues not presented by the pleadings, 
noticed to the parties, or litigated below denies fundamental due process.'" 
 2.  "'A court violated due process when it "modifies visitation, changes primary 
residence, or alters child support when the notice of hearing does not include this issue.”'" 
 3.  "Furthermore, no emergency was alleged by Former Husband in his motion 
necessitating the action taken by the trial court." 
 4.  "Accordingly, we reverse the order on appeal and remand this case to the trial court 
for further proceedings." 
Barsis v. Barsis, 209 So.3d 654 (Fla. 5th DCA 2017) 
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E.  Final Judgments 


 
First District 


TRIAL COURT ERRED BY NOT CONFORMING ITS RULINGS IN FINAL 
JUDGMENT TO EVIDENCE AND ORAL PRONOUNCEMENTS WITH REGARD TO 
TEMPORARY NATURE OF LONG-DISTANCE GUIDELINES IMPOSED AS WELL 
AS HOW CHILD WAS TO BE EXCHANGED BETWEEN FORMER WIFE AND 
STEPMOTHER 
 
 The former husband argued that the trial court erred by not conforming its rulings in the 
final judgment to the evidence and its oral pronouncements specifically with regard to the 
temporary nature of the long-distance guidelines imposed as well as how the child was to be 
exchanged between the former wife and the step-mother. 
 1.  "On these points, we agree…. [H]owever, the former husband's argument that the trial 
court stated it would take his time sharing suggestion ('Option 3') into consideration and then 
failed to include any mention of it in the written final judgment is without merit." 
 2.  "The trial court's remark that it would take Option 3 into consideration was not a 
ruling." 
 3.  "Accordingly, we reverse and remand with instructions to conform the written final 
judgment to the trial court's oral pronouncements." 
Henson v. Carter-Henson, 211 So.3d 372 (Fla. 1st DCA 2017) 
 
ERROR TO FAIL TO INCLUDE IN FINAL JUDGMENT THE ORALLY-
PRONOUNCED REQUIREMENT THAT FORMER HUSBAND MAINTAIN LIFE 
INSURANCE TO SECURE SUPPORT OBLIGATIONS. 
 
 In this appeal from a final judgment of dissolution the First District Court of Appeal 
determined that the trial court erred in failing to include an orally announced requirement in the 
Final Judgment:  "The trial court orally pronounced this requirement, but it was not included in 
the written judgment as the law requires.  Therefore, we reverse and remand for the trial court to 
modify the final judgment to include the orally-pronounced life insurance requirement." 
Wade v. Wade, 225 So.3d 1016 (Fla. 1st DCA 2017) 
 
TRIAL COURT DID NOT ERR BY ADOPTING MOTHER'S PROPOSED FINAL 
JUDGMENT VERBATIM. 
 
 The Father appealed from a final judgment of paternity involving three children born to 
his ex-girlfriend, Ice, while the couple lived together. The relationship and the litigation have 
been contentious. Each party accused the other of violent behavior and questioned the other's 
ability to parent the children. The circuit judge had presided over the Father's prior dissolution 
action, which involved similar dynamics. The trial court remembered and commented upon the 
previous case and earlier accusations back and forth in this case, some of which turned out to be 
unfounded. The court took evidence and heard argument, then entered the judgment on appeal 
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finding the Father was the biological father of the children, awarding the Mother majority 
timesharing, allowing her to move with the children from Nassau County to nearby St. Johns 
County, and setting the Father's child support obligation. The Father argues that the trial court 
should not have adopted the Mother's proposed order verbatim, and that the order contains 
insufficient findings in support of the trial court's resolution of the other issues. The First District 
Court of Appeal held: 
 1.  "As a threshold matter, we reject the father's argument that the trial court erred by 
adopting the mother's proposed final judgment verbatim." 
 2.  "The practice is not always advisable, but as we have held before, is not impermissible 
absent evidence of impropriety:  'Reversal is required ... only when the signed judgment or a 
finding is inconsistent with an earlier pronouncement of the trial judge, where the “appearance of 
impropriety so permeated the proceeding below as to justify a suspicion of unfairness,' or where 
the record establishes that the final judgment does not 'reflect the trial judge's independent 
decision on the issues of a case.”’” 
 3.  "The circumstances of concern identified [above] do not exist here, so reversal is not 
warranted." 
 4.  "On the merits, we review the final judgment for abuse of discretion, and accept the 
court's findings of fact if supported by competent, substantial evidence." 
 5.  "‘[A] discussion of the relevant factors can be helpful in determining whether the trial 
court's judgment is supported by competent, substantial evidence.' However, the court is not 
required to address each of the statutory factors when crafting a parenting plan, so long as the 
record supports the court's decisions." 
 6.  "We find the judgment supported by competent, substantial evidence.  Therefore, the 
trial court did not abuse its discretion, and we affirm." 
Lukacs v. Ice, 227 So.3d 222 (Fla. 1st DCA 2017) 
 
TRIAL COURT HAD POWER PURSUANT TO RULE 1.530(d) TO "REHEAR" AND 
AMEND ITS INITIAL ORDER ON PARTIES' PENDING MOTIONS WITHOUT 
NOTICE TO, OR INPUT FROM, EITHER PARTY. 
 
 This appeal stemmed from an Amended Order on All Pending Motions, which granted in 
part and denied in part each of the parties' respective petitions to modify an earlier Consent Final 
Judgment of Dissolution of Marriage. The First District Court of Appeal found: 
 1.  "We write only to explain the propriety of the trial court's decision - without notice to, 
or input from, either party - to 'rehear' and amend its initial order." 
 2.  "The trial court's power to do so directly derives from the unambiguous provisions of 
Florida Rule of Civil Procedure 1.530(d). 
 3.  "Within nine days of entering its Order on All Pending Motions, the trial court entered 
an amended order, explaining its reason for doing so as follows: Following the entry of this 
Court's January 24, 2017, Order on All Pending Motions, the Court realized that the provisions 
of the Order pertaining to overpayments of child support by Former Husband, including 
paragraphs 4 and 5, are in error. Accordingly, pursuant to the provisions of Rule 12.530, 
Florida Family Rules of Procedure, and Rule 1.530, Florida Rules of Civil Procedure, this 
Amended Order modifies those provisions...." 
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 4.  "Florida Family Law Rule of Procedure 12.530 provides that in the ordinary course of 
family law matters, '[m]otions for new trial and rehearing and amendments of judgments shall be 
governed by Florida Rule of Civil Procedure 1.530.'" 
 5.  "Parties, therefore, believing the final judgment to be in error, are authorized by rule 
1.530(a) to file a motion for rehearing, whereby the trial court 'may open the judgment if one has 
been entered, take additional testimony, and enter a new judgment.' " 
 6.  "But, rule 1.530(d) permits the trial court - perceiving error - to act on its own motion 
to correct it, without the participation of the parties.  The rule states: (d) On Initiative of Court. 
Not later than 15 days after entry of judgment or within the time of ruling on a timely motion for 
a rehearing or a new trial made by a party, the court of its own initiative may order a rehearing or 
a new trial for any reason for which it might have granted a rehearing or a new trial on motion of 
a party." 
 7.  "The plain text of the rule alerts the reader that for any reason a party may move for 
rehearing, so may the trial court on its own 'initiative.’" 
 8.  "Preliminarily, we recognize that the finality of a trial court's judgment is one of the 
cornerstones of our system of justice.  It is a doctrine that 'should be abridged only when a more 
compelling objective appears, such as ensuring fairness and uniformity in individual 
adjudications.'" 
 9.  "Therefore, '[u]nless a proper [rehearing] motion or petition is filed within the allotted 
time, the judgment or order of the trial court becomes absolute.'" 
 10.  "Of course, there must be an appropriate balance between this need for certitude and 
the interest in making necessary corrections to final orders. This symmetry is reflected in rule 
1.530(d), where the trial court, on its own motion, may grant a timely rehearing." 
 11.  "By granting rehearing, the trial court is given a second opportunity to evaluate 'any 
error, omission, or oversight that may have been committed in the first consideration.  It is 
provided with a mechanism to reassess 'some point which it overlooked or failed to consider....'" 
 12.  “And, it is given a chance to 'reopen the case and reconsider any or all of the 
provisions of its final decree.'" 
 13.  "Rule 1.530(d) permits the trial court to do all of this on its own initiative, if it is 
accomplished in a timely fashion." 
 14.  "Here, when it reconsidered its initial order and corrected its preliminary error, the 
trial court was ensuring that its rulings were accurate and reflective of the evidence and the 
equities presented.  By entering its amended final order, the trial court exercised a power 
expressly afforded it by rule 1.530(d), which it carried out in a manner consistent with the terms 
of, and the essential rationale behind, this important rule." 
Bucsit v. Bucsit, 229 So.3d 430 (Fla. 1st DCA 2017) 
 


Second District 
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Third District 


TRIAL COURT DID NOT ABUSE DISCRETION IN FAILING TO CONDUCT 
EVIDENTIARY HEARING ON ALLEGATIONS OF FRAUD RAISED IN FORMER 
WIFE'S MOTION FOR REHEARING WHERE FORMER WIFE FAILED TO PLEAD 
ALLEGATIONS OF FRAUD WITH SUFFICIENT SPECIFICITY 
 
 The wife appealed from a final judgment of dissolution of marriage which dissolves her 
marriage from the husband, ordered child support, distributed marital property, and denied her 
request for alimony and attorney's fees. The Appellant also appealed from a subsequent order 
denying her motion for rehearing of the final judgment.  First, the wife asserted that the trial 
court erred in failing to conduct an evidentiary hearing on the allegations of fraud she raised in 
her motion for rehearing. The District court found this argument without merit and held: 
 1.  "Although a court may grant relief from a final judgment based upon fraud, the law in 
Florida provides that an evidentiary hearing is not required unless the allegations of fraud are 
pleaded with sufficient specificity to raise a colorable claim of entitlement to relief." 
 2.  "We find no abuse of discretion in the trial court's summary denial of [the Appellant's] 
motion for rehearing, as [the Appellant] failed to plead her allegations of fraud with sufficient 
specificity; [the Appellant's] motion merely asserted in conclusory fashion that [the Appellee] 
misrepresented or misstated his income and assets." 
Pierre v. Jonassaint, 212 So.3d 1131 (Fla. 3d DCA 2017) 
 


Fourth District 
 


TRIAL COURT ERRED IN DENYING, AS TIME-BARRED, FORMER WIFE'S RULE 
1.540(b) MOTION FOR RELIEF FROM SECOND AMENDED FINAL JUDGMENT OF 
DISSOLUTION IN WHICH SHE ALLEGED AMENDED JUDGMENT WAS PRODUCT 
OF FRAUDULENT FINANCIAL AFFIDAVIT FILED BY FORMER HUSBAND. 
 
 The Former Wife appealed from an order that denied her motion for relief from a second 
amended final judgment of dissolution. She argued that the trial court erred in denying her 
motion as time-barred because it failed to apply Florida Family Law Rule of Procedure 12.540. 
 The parties divorced in 2009 and a money judgment was entered against the Former 
Wife. She appealed; we affirmed in part, and reversed and remanded in part for the trial court to 
classify her credit card and student debt.  On remand, the trial court entered a second amended 
final judgment, ordering her to pay monies to equalize a distribution of marital assets and 
liabilities. 
 The Former Wife filed a motion for relief from the second amended final judgment. In 
her motion, the Former Wife accused the Former Husband of committing a fraud on the court by 
misrepresenting and omitting material facts in his financial affidavits. The trial court found no 
evidence that the Former Husband committed a fraud.  She did not appeal the second amended 
judgment or the order denying the motion. Instead, she filed a Chapter 13 bankruptcy petition, 
which was later dismissed. Then she filed a second motion for relief from the second amended 
final judgment, pursuant to Florida Rule of Civil Procedure 1.540(b)(3), alleging it was "the 
product of a fraudulent financial affidavit filed by" the Former Husband. She alleged the Former 
Husband made material misrepresentations regarding his assets and income in his September 1, 
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2009 and May 25, 2010 financial affidavits.  She indicated that during her bankruptcy, she 
became aware that her divorce attorneys had not properly investigated the Former Husband's 
income and assets during the dissolution proceedings. She had filed a legal malpractice action 
related to that discovery, and she further learned from the Former Husband's bank records that 
his business and personal income was far more than that stated in his September 2009 and May 
2010 financial affidavits. 
 This time, the trial court denied the motion for relief as untimely. The Former Wife 
moved for rehearing, arguing the trial court erred in finding the motion untimely because rule 
12.540(a) "specifically states 'there shall be no time limits for motions for relief from judgment 
based on fraudulent financial affidavits in marital or paternity cases.' " Thus, she argued that her 
motion was not subject to rule 1.540(b)'s one-year filing requirement. The trial court denied the 
motion for rehearing. From that order, the Former Wife appeals and the Fourth District Court of 
Appeal held: 
 1.  “Ordinarily, a trial court's order on a motion for relief from judgment is reviewed for 
abuse of discretion.  However, when the issue raised is one of pure law and interpretation of the 
Florida Rules of Civil Procedure, we have de novo review.” 
 2.  "The Former Wife argues the trial court erred in ruling her motion was untimely and 
in not conducting an evidentiary hearing. We agree and reverse and remand the case." 
 3.  "Here, the trial court found the motion untimely under rule 1.540(b), but the motion 
was timely under rule 12.540(b)(5), which expressly provides that 'there will be no time limit for 
motions based on fraudulent financial affidavits in marital or paternity cases.' " 
 4.  "We have recognized that 'a rule 1.540(b)(3) motion must clearly and concisely set out 
the essential facts on the fraud, and not just legal conclusions.'   The Former Wife's allegations of 
fraud were sufficient to warrant an evidentiary hearing.  She specifically alleged the Former 
Husband's omission of income from August 2009 to August 2010 resulted in her having to make 
an equalizing payment she would not have otherwise had to make.  She alleged the Former 
Husband knew his representations were false and that he made them to induce the court to use 
falsified income figures to resolve pending equitable distribution and alimony issues." 
 5.  "And, while the trial court has previously found no basis for fraud, these new 
allegations are different and must be given consideration." 
Kohl v. D'Ambrosio, 42 FLW D2108 (Fla. 4th DCA 2017) 
 


Fifth District 
 


APPEARANCE OF IMPROPRIETY AROSE WHEN TRIAL JUDGE ADOPTED 
VERBATIM HUSBAND'S PROPOSED FINAL JUDGMENT, WHICH HUSBAND 
SUBMITTED EX PARTE, WITHOUT ORALLY ANNOUNCING FINDINGS OR 
RULINGS DURING OR AT END OF TRIAL. 
 
 The Wife appealed from the final judgment of dissolution of marriage that the Husband 
submitted ex parte and the trial judge adopted verbatim. At the conclusion of trial, the trial judge 
did not entertain closing arguments, nor did he announce any findings or rulings. Instead, he 
instructed both sides to submit proposed final judgments to the judicial assistant, and both sides 
timely complied. 
 The Husband submitted his proposed final judgment without providing a copy to the 
Wife; so, she had no opportunity to review, comment on, or object to any aspect of the 
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Husband's proposed judgment. Approximately six weeks after trial, the trial court adopted the 
Husband's final judgment, including all of its attachments, and entered it without making any 
changes. The trial court denied the Wife's timely filed motion seeking rehearing or a new trial. 
This appeal followed and the Fifth District Court of Appeal held: 
 1.  "It is well known that adopting a proposed final judgment, verbatim, without any 
modification, especially with no judicial pronouncements of any rulings or findings, is frowned 
upon." 
 2.  "We affirm the portion of the judgment that dissolved the parties' marriage, but 
reverse the balance in its entirety and remand for entry of an amended final judgment." 
 3.  "We recognize that in dissolution proceedings it is common for the judge to direct 
each side to submit its proposed final judgment for consideration." 
 4.  "'Although a trial court may request, as it did in this case, that counsel for both parties 
submit a proposed final judgment, the court may not adopt the judgment verbatim, blindly, or 
without making in-court findings.'" 
 5.  "The appearance of impropriety exists when the trial judge adopts verbatim one party's 
one-sided final judgment, especially where the judge did not orally announce findings or rulings 
during or at the end of trial." 
 6.  "The possible impropriety is that the trial judge may be perceived to have delegated 
his decision-making authority to Husband's counsel because it does not appear that the judge 
independently made factual findings and legal conclusions." 
 7.  "The Florida Supreme Court set forth clear guidelines for dealing with party-
submitted proposed judgments in marital dissolutions in Perlow v. Berg–Perlow, 875 So.2d 383, 
384 (Fla. 2004): (1) [T]he trial judge may ask both parties or one party to submit a proposed final 
judgment; (2) if proposed final judgments are filed, each party should be given an opportunity to 
review the other party's proposed final judgment and make objections; (3) if only one party 
submits a proposed final judgment, there must be an opportunity for review and objections by the 
opposing party; and (4) prior to requesting proposed final judgments, the trial judge should, 
when possible, indicate on the record the court's findings of fact and conclusions of law." 
 8.  "During the trial phase in this case, the trial judge made no indication on how he 
might rule on any of the many issues, nor did he announce any findings of fact." 
 9.  "Nevertheless, Husband's proposed judgment included very specific findings and 
rulings on disputed issues such as imputation of income, parental evaluations using statutory 
considerations, valuation and distribution of marital assets and liabilities, retroactive and future 
child support, and others." 
 10.  " 'It is ... difficult to believe, on such fact-intensive issues as presented here, that an 
attorney can be so omniscient as to the court's findings that they could be entirely correct without 
a single edit where the court made no rulings in open court.'" 
 11.  "'Unfortunately, proposed orders prepared by one side are frequently one-sided as to 
findings and rulings.'" 
 12.  "Predictably, all rulings and findings on disputed issues in Husband's proposed 
judgment were one-sided, favoring Husband." 
 13.  "As noted above, Husband did not provide a copy of his proposed judgment to Wife; 
thus, the trial judge did not have the benefit of receiving any objections or corrections from Wife 
prior to entering the judgment." 
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 14.  "Furthermore, the potential harm in verbatim adoption of one party's proposed 
judgment was compounded here because the final judgment contains numerous errors, including 
many findings that are not supported by competent substantial evidence in the record." 
 15.  "We note that the one-sided nature of the judgment was consistent, as all of the errors 
favored Husband and prejudiced Wife." 
 16.  "The numerous errors only add to our conclusion that the judgment cannot stand." 
 17.  "Accordingly, we affirm the portion of the final judgment dissolving the marriage, 
reverse the balance of the final judgment in its entirety, and remand for entry of an amended final 
judgment." 
West v. West, 228 So.3d 727 (Fla. 5th DCA 2017) 
 
 


F.  Judges and Special and General Magistrates 


 
First District 


JUDGE DID NOT ERR IN DENYING MOTION TO DISQUALIFY WHERE COURT'S 
COMMENTS WERE DIRECTED TO THE MATTER BEFORE THE COURT. 
 
 The Father appealed from a final judgment of paternity involving three children born to 
his ex-girlfriend, Ice, while the couple lived together. The relationship and the litigation have 
been contentious. Each party accused the other of violent behavior and questioned the other's 
ability to parent the children. The circuit judge had presided over the Father's prior dissolution 
action, which involved similar dynamics. The trial court remembered and commented upon the 
previous case and earlier accusations back and forth in this case, some of which turned out to be 
unfounded. The court took evidence and heard argument, then entered the judgment on appeal 
finding the Father was the biological father of the children, awarding the Mother majority 
timesharing, allowing her to move with the children from Nassau County to nearby St. Johns 
County, and setting the Father's child support obligation. The Father argued on appeal that the 
trial judge should have been disqualified.  The Distrct Court held: 
 1.  "[T]he father challenges the trial court's denial of his motion to disqualify the trial 
judge." 
 2.  "The father previously challenged the court's denial of this same motion via 
prohibition, which we denied on the merits." 
 3.  "The argument fares no better the second time around, but is worth brief discussion." 
 4.  "The motion was patently untimely, because it was filed nearly a year after the judge 
made the comments on which the father relied to claim fear of not getting a fair trial." 
 5.  "The motion to disqualify also fails on the merits.  A motion for disqualification 
should be granted when the judge's comments instill in the moving party a well-founded fear that 
the court has prejudged the case.  A mere subjective fear will not suffice; it must be objectively 
reasonable." 
 6.  "This Court has found that a motion to disqualify should be granted where a judge 
makes negative comments about a party that are unnecessary to resolving the issue before it." 
 7.  "In [an earlier] case, during an emergency hearing to strike a witness, the court 
mentioned that it felt [a party] previously failed to mediate in good faith and tried to be 'devious' 
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and 'less than forthright.'  The comments were improper because, as the court admitted, this 
previous failure had nothing to do with the witness issue it was currently handling." 
 8.  "In contrast, where a judge's comments are directed to the issue the court is currently 
handling, a motion to disqualify can be denied." 
 9.  "The trial judge in that case castigated the defendant for its perceived dishonesty about 
the mysterious disappearance of a computer hard-drive containing data crucial to the plaintiff's 
case.   The court commented, 'I wouldn't have batted an eye at a $100,000 fine in this case,' and it 
'[s]ure does cause the hackles on the back of my neck to rise in suspicion when I hear the only 
thing missing is what plaintiff wanted.'" 
 10.  "The appellate court explained that the comments related to the issue before the trial 
court and 'express[ed] the understandable frustration and concern that the trial judge must have 
experienced when confronted with the sudden and unexplained revelation concerning the 
missing hard-drive.'" 
 11.  "Here, the court made comments that weighed directly on the issue at hand - whether 
the father should have contact with the mother and the children - and did not stray into unrelated 
areas…." 
 12.  "These comments, though maybe not 'our words of choice,' do not create an 
objectively reasonable fear that the trial court would not give the father a fair trial." 
Lukacs v. Ice, 227 So.3d 222 (Fla. 1st DCA 2017) 
 


Second District 


Third District 
 


Fourth District 


Fifth District 
 


G.  Miscellaneous 


 
First District 


TRIAL COURT ERRED IN GRANTING FORMER HUSBAND'S ORE TENUS MOTION 
FOR NO-CONTACT ORDER BASED SOLELY ON ALLEGATIONS SET FORTH BY 
COUNSEL WHERE NO SUCH ORDER WAS REQUESTED IN THE PLEADINGS, AND 
THERE WAS NO EVIDENCE IN RECORD TO SUPPORT ORDER. 
 
 The former wife, appeals the Final Judgment of Dissolution of Marriage. At the close of 
the final hearing, the former husband requested a no-contact order. No testimony was taken on 
the matter; however, the former husband's counsel alleged the former wife had been contacting 
the former husband's mother and had a history of being volatile. Without any additional evidence 
upon which to base its determination, the trial court granted the former husband's request. The 
former wife argues the trial court erred in granting the former husband's ore tenus request for a 
no-contact order. The First District Court of Appeal held: 
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 1.  "It is well settled that courts are not authorized to grant relief not requested in the 
pleadings." 
 2.  "It is clear, based on the record, that [the former husband] did not request the no-
contact order in the pleadings." 
 3.  "Thus, that portion of the Final Judgment granting the same is reversed." 
 4.  "Further, there is no evidence in the record to support the trial court's order granting 
[the former husband]'s request for a no-contact order, as this was simply based on allegations set 
forth by [the former husband]'s counsel." 
 5.  "We, therefore, reverse the Final Judgment of Dissolution of Marriage as to the 
granting of the former husband's ore tenus request for a no-contact order." 
Martin v. Lee, 219 So.3d 1024 (Fla. 1st DCA 2017) 


 
Second District 


TRIAL COURT ABUSED ITS DISCRETION, RESULTING IN INJUSTICE TO 
FORMER WIFE, BY DENYING MOTION FOR CONTINUANCE OF FINAL HEARING 
ON FINANCIAL ISSUES WHERE WIFE ESTABLISHED SPECIFIC NEED FOR THE 
CONTINUANCE IN ORDER TO COMPLETE FORENSIC ACCOUNTING OF 
HUSBAND'S BUSINESS AND A SPECIFIC TIME FRAME IN WHICH TO FULFILL 
THAT NEED. 
 
 The Former Wife challenges the trial court's final judgment of bifurcated issues related to 
the dissolution of her marriage from the Former Husband. The trial court previously entered a 
final judgment dissolving the parties marriage but bifurcating and reserving for a later time the 
resolution of the financial issues of equitable distribution, alimony, and attorney's fees and costs. 
Prior to the final hearing on the bifurcated issues, the Former Wife moved for a continuance, but 
the trial court denied the motion. The Second District Court of Appeal found that this resulted in 
an injustice to the Former Wife and held: 
 1.  "On appeal, the Former Wife argues that the trial court abused its discretion by 
denying her motion for continuance."  
 2.  "In determining whether the trial judge has abused his [or her] discretion, a reviewing 
court should consider 'whether the denial of the continuance creates an injustice for the movant; 
whether the cause of the request for continuance was unforeseeable by the movant and not the 
result of dilatory practices; and whether the opposing party would suffer any prejudice or 
inconvenience as a result of the continuance.'" 
 3.  "With regard to the first consideration, this court has recognized that 'in certain 
circumstances, the denial [of a motion to continue] may create an injustice which outweighs the 
policy of not disturbing the trial court's ruling.'" 
 4.  "With this in mind, we conclude that the trial court abused its discretion by denying 
the Former Wife's motion for continuance." 
 5.  "However, we note that we are not unsympathetic to the trial court's difficult task of 
navigating a protracted, contentious divorce case involving multiple attorneys and two parties 
who both engaged in dilatory tactics." 
 6.  "But under the specific facts of this case, the denial of the continuance created a clear 
injustice for the Former Wife." 
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 7.  "In her motion, the Former Wife specifically alleged that a forensic accounting of the 
Former Husband's business had never been performed." 
 8.  "That circumstance was in no way attributable to the actions of the Former Wife." 
 9.  "Instead, it was the direct result of the Former Husband's continued refusal to provide 
his business financial records for a forensic accounting." 
 10.  "Without the Former Husband's records and such an accounting, the Former Wife 
was left with no evidence upon which to attempt to establish the Former Husband's ability to pay 
alimony and attorney fees and costs." 
 11.  "As a result, the trial court awarded her no alimony after twenty-seven years of 
marriage." 
 12.  "Additionally, the Former Wife needed the Former Husband's business financial 
records to establish any right she may have to the business for purposes of equitable 
distribution." 
 13.  "Without that accounting, the Former Husband was awarded all of the parties' marital 
real property, and the Former Wife was awarded nothing in equitable distribution." 
 14.  "This was an injustice to the Former Wife--especially where the trial court never 
revisited the issue of its distribution to the Former Husband of a $325,000 home that was marital 
property or the Former Husband's $36,000 support arrearage." 
 15.  "With regard to the second consideration of [an earlier case], we conclude that the 
cause for the Former Wife's 'request for continuance was unforeseeable by the movant and not 
the result of dilatory practices.'" 
 16.  "Despite the fact that the trial court repeatedly found both parties to be dilatory in 
complying with its orders, any predictability in the Former Husband's history of failing to 
comply with discovery should not prevent the Former Wife from having an opportunity to 
complete the forensic accounting." 
 17.  "The Former Wife is not to blame for the fact that there was no enforcement 
mechanism in place to ensure the Former Husband's compliance." 
 18.  "Moreover, two months before trial, the accountant retained by the Former Wife 
provided sworn unrebutted testimony that he could not conduct an accounting of the Former 
Husband's business without the Former Husband's financial records." 
 19.  "He additionally testified that based on his current workload, he could not start the 
work until at least the date of the final hearing." 
 20.  "As such, the continuance cannot be considered a meaningless attempt by the Former 
Wife to prolong the already protracted litigation.” 
 21.  "The Former Wife established a specific need for the continuance and a time frame 
in which to fulfill that need." 
 22.  "Finally, we must determine whether the Former Husband would have suffered any 
prejudice or inconvenience as a result of a continuance…. We conclude that he would not have." 
 23.  "The parties have been divorced since 2010, and the Former Husband has had 
possession of all marital real property since 2013." 
 24.  "Accordingly, other than a delay and the possible expenditure of attorney fees, there 
is no real prejudice to the Former Husband." 
 25.  "Because the trial court abused its discretion in denying the Former Wife's motion to 
continue, we must reverse the final judgment and remand for further proceedings consistent with 
this opinion." 
Ramadon v. Ramadon, 216 So.3d 26 (Fla. 2d DCA 2017) 
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Third District 


 
Fourth District 


 
ORDER DISQUALIFYING WIFE'S COUNSEL FROM REPRESENTING HER IN 
PENDING DIVORCE PROCEEDINGS AFTER COUNSEL FAILED TO APPEAR FOR 
DEPOSITION WAS OVERBROAD WHERE IT DISQUALIFIED COUNSEL FROM 
"ALL ASPECTS" OF THE CASE; TRIAL COURT FAILED TO RULE ON MOTION 
SEEKING TO COMPEL COUNSEL TO APPEAR FOR DEPOSITION AS AN 
ALTERNATIVE TO DISQUALIFICATION; AND RECORD FURNISHED TO 
APPELLATE COURT REVEALS THAT TRIAL COURT COULD NOT ADEQUATELY 
CONSIDER MOTION TO DISQUALIFY AND ITS SCOPE UNTIL COUNSEL'S 
INVOLVEMENT IN UNDERLYING DISSOLUTION OF MARRIAGE CASE IS 
CLARIFIED. 
 
 The Petitioner sought a writ of certiorari directed to a trial court order that disqualified 
her attorney from representing her in the pending divorce proceedings. The District Court found 
the certiorari review was appropriate and held: 
 1.  "We grant the petition and quash the disqualification order upon accepting 
respondent's concession that it is overbroad because it disqualifies counsel from 'all aspects' of 
the case." 
 2.  "Disqualification of a party's chosen counsel is a drastic remedy that should be used 
sparingly." 
 3.  "Here, petitioner's attorney's failure to appear for deposition seemingly resulted in the 
broad order." 
 4.  "While Respondent asked the trial court to compel counsel to appear for the 
deposition as an alternative to disqualification, the trial court failed to rule on that portion of the 
motion." 
 5.  "The record furnished, which includes an evidentiary hearing, reveals that the trial 
court cannot adequately consider the motion to disqualify and its scope until counsel's 
involvement in the underlying dissolution of marriage case is clarified." 
 6.  "Consequently, we quash the order that disqualifies counsel from representing 
petitioner 'in all aspects' of the case." 
 7.  "The case is remanded for the trial court to compel counsel's deposition before it 
revisits the disqualification issue." 
Riddle v. Riddle, 214 So.3d 694 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING FORMER WIFE'S 
MOTION TO REOPEN CASE TO RECEIVE NEW EVIDENCE THAT HER 
EMPLOYMENT HAD BEEN TERMINATED. 
 
 The Former Wife appealed from a final judgment establishing a parenting plan, child 
support obligations, and other matters following the dissolution of her marriage to the Former 
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Husband. After the conclusion of the final hearing, but before entry of the final judgment, the 
former wife filed a motion to reopen the case to receive new evidence. In support of her motion, 
she filed a termination notice from her employer along with an affidavit stating that she had 
received the notice. She claimed that her unemployment would significantly change the 
considerations regarding child support. The Former Husband objected to her motion and after 
two hearings, the trial court denied the Former Wife's motion to reopen the case. The parenting 
plan incorporated into the final judgment provided two-thirds of the overnights for the former 
husband and one-third of the overnights for the Former Wife, and the court ordered the Former 
Wife to pay child support to the Former Husband pursuant to the child support guidelines, 
utilizing her pre-termination salary. This appeal followed and the District Court found: 
 1.  "This Court reviews the denial of a motion to reopen a case for abuse of discretion."  
 2.  "The trial court has broad discretion to allow a party to reopen its case throughout all 
stages of the proceedings." 
 3.  "The trial court should consider whether granting a motion to reopen to present 
additional evidence would unfairly prejudice the opposing party and whether it would 'serve the 
best interests of justice.'" 
 4.  "Factors to consider when deciding whether to reopen the evidence include: '(1) the 
timeliness of the request, (2) the character of the evidence sought to be introduced, (3) the effect 
of allowing the evidence to be admitted, and (4) the reasonableness of the excuse justifying the 
request to reopen.'" 
 5.  "Most of the cases former wife relies on to support her motion to reopen involved 
inadvertent omissions of evidence…. [T]hese cases are inapposite because the evidence of 
former wife's employment termination interjected an entirely new issue into this case rather than 
seeking to correct an inadvertent evidentiary oversight." 
 6.  "Nor does Byrne v. Byrne, 128 So. 3d 2 (Fla. 3d DCA 2012), support former wife's 
position…. [I]n Byrne, the wife's motion to reopen was not opposed by the husband, nor was 
there any discussion of prejudice." 
 7.  "Here, former husband opposed the motion, arguing that it would be prejudicial 
because it would require additional discovery and further delay the entry of final judgment." 
 8.  "We are not unsympathetic to former wife's position….. [T]he trial court delayed 
entering the final judgment for almost eleven months, and in the interim, former wife had a 
significant change in income." 
 9.  "Still, the primary considerations in granting or denying a motion to reopen are 
whether reopening the case would unduly prejudice the opposing party and whether it will 'serve 
the best interests of justice.'" 
 10.  "In this case, granting former wife's motion would have effectively put the case back 
to square one, further delaying entry of a final judgment, allowing further discovery, and 
essentially requiring a new trial." 
 11.  "While granting the request would have been well within the trial court's discretion, 
we cannot say that the trial court abused its discretion in denying the motion." 
Loftis v. Loftis, 208 So.3d 824 (Fla. 5th DCA 2017) 
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TRIAL COURT ERRED IN ENTERING SUMMARY JUDGMENT EFFECTIVELY 
DISMISSING WIFE'S STEPSON AS RESPONDENT IN DISSOLUTION ACTION 
WHERE WIFE ALLEGED THAT MARITAL ASSETS HAD BEEN TRANSFERRED TO 
STEPSON, THEREBY DEPLETING MARITAL ESTATE. 
 
 The wife appealed from a final summary judgment entered in favor of her stepson which 
effectively dismissed her stepson as a respondent from the dissolution of marriage litigation 
between the wife and her husband. 
 In November 2009, the wife filed her initial petition for dissolution of marriage in 
Seminole County. She voluntarily dismissed that action in February 2011, but re-filed her 
petition one week later, this time in Flagler County, where it remained pending. In July 2012, the 
wife filed a two-count amended petition for dissolution of marriage, and in count two, she joined 
additional respondents, including her stepson and various corporations that her husband formed 
during the marriage. The wife alleged that, among other things, the husband had been 
commingling the parties' marital assets with assets owned by her stepson and by the corporate 
respondents. The wife also asserted that the husband and her stepson were receiving distributions 
from these corporations, under the guise of "loans," in an effort by the husband to deplete the 
marital estate. The wife sought partition of the marital assets, recognition and equitable 
distribution of her interest in the corporations that the husband formed during the marriage, to 
have the court "claw" back and then equitably distribute to the spouses any marital assets 
previously transferred to the newly joined respondents, and injunctive relief. 
 In 2015, the wife amended her petition to add a third count. The wife continued to assert 
that she had a "marital interest" in certain properties now held by these respondents, who she 
alleged were involved in a plan with her husband to minimize or conceal his net worth in an 
effort to defraud the wife from any interest in what she stated were millions of dollars of marital 
assets that the husband had transferred to these parties for little, if any, consideration. The wife 
asked that, among other things, the trial court identify all properties that should be classified as 
marital assets and, after making this determination, require the impleaded respondents to 
"account" for their receipt of these marital properties. The wife requested that the court then 
equitably distribute all marital assets between the spouses. 
 After the parties conducted some discovery, her stepson moved for final summary 
judgment. His argument was two-fold. Her stepson first asserted that the wife pleaded no 
cognizable cause of action against him to entitle her to any relief, but that if she had pleaded an 
arguable claim under the "Uniform Fraudulent Transfers Act," it was barred by the applicable 
statute of limitations. The wife filed a memorandum in opposition to the motion. After each party 
filed their summary judgment evidence pursuant to Florida Family Law Rule of Procedure 
12.510, the court held a hearing on her stepson's motion and entered the unelaborated final 
summary judgment in her stepson's favor now under review. 
 1.  “In a dissolution of marriage proceeding, section 61.075(1), Florida Statutes (2015), 
requires the trial court to equally distribute the marital assets and liabilities between the spouses 
unless there is a justification for an unequal distribution based on the factors listed in 
subparagraphs (a)-(j)." 
 2.  "Subparagraph (i) is pertinent to this appeal, providing that a spouse's 'intentional 
dissipation, waste, depletion, or destruction of marital assets after the filing of the petition[,] or 
within two years prior to the filing of the petition,' must be considered by the court in distributing 
the marital assets." 
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 3.  "Under this statute, if a spouse intentionally dissipates a marital asset, the trial court 
has the authority and discretion to assign the dissipated asset to the dissipating spouse as part of 
that spouse's equitable distribution." 
 4.  "[The wife] alleged that [the husband]'s fraudulent dissipation of some of the marital 
assets to or through [her stepson] and the corporate respondents took place more than two years 
before her petition for dissolution of marriage was filed." 
 5.  "In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), this court held that 
section 61.075(1)(i) did not operate as a two-year statute of limitations to bar one spouse's efforts 
to subject marital assets dissipated by the other spouse to equitable distribution." 
 6.  "We determined that for cases of dissipation of marital assets occurring more than two 
years before the filing of the petition, section 61.075(1)(j), which permits a trial court to consider 
'any other factors necessary to do equity and justice between the parties,' allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses.  Thus, Beers provides [the 
wife] the ability to pursue [the husband] for his alleged remote dissipation of their marital 
assets." 
 7.  "Turning back to [her stepson], we begin our analysis with the preliminary recognition 
that a dissolution action is an action in equity." 
 8.  "Under principles of equity, a trial court may determine whether a third person has 
acted with a spouse to deprive the other spouse of his or her share in the marital estate." 
 9.  "However, for the court to make a complete determination of the case before it, that 
person ([her stepson]) must be joined as a party to the action where, as here, the person is 
claiming an interest in the marital assets because '[i]n [a] dissolution action, the trial court does 
not have jurisdiction to adjudicate the rights of nonparties.'" 
 10.  "We reject Isaac's argument that summary judgment was properly entered because 
Susan did not sufficiently allege a cause of action against him." 
 11.  "We agree with the recent observation by the Michigan Court of Appeals that in 
cases where one spouse has allegedly acted in concert with a third person to dissipate the marital 
assets, '[t]here is no need to specify or enumerate a separate cause of action against the third 
party; instead, the action against the third party is incidental to the divorce.'" 
 12.  "Furthermore, because section 61.075(1)(j) gives the trial court the discretion to claw 
back marital assets that may have been remotely dissipated by [the husband] more than two years 
before [the wife]'s dissolution of marriage petition was filed, it would then be anomalous to 
preclude the court from making a full and complete adjudication of the spouses' marital property 
rights to those dissipated assets by dismissing [her stepson] from the litigation based on his 
statute of limitations defense." 
 13.  "A final summary judgment, as entered in this case, 'is proper only where the [issues 
of] fact[ ] are "so crystalized" that nothing remains [for resolution] but questions of law.'" 
 14.  "'[I]f the record raises even the slightest doubt that [a genuine] issue [of material fact] 
might exist, summary judgment is improper.'" 
 15.  "In the present case, the record is by no means clear whether the trial court will 
exercise its discretion under section 61.075(1)(j) to consider assets allegedly remotely dissipated 
by [her stepson] in order to make a complete determination of the cause to achieve equity and 
justice between the spouses." 
 16.  "If, after receiving evidence and argument at trial, the court elects to exercise its 
discretion and distributes remotely dissipated assets in its equitable distribution of the marital 
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assets and marital liabilities to [the wife] and [the husband], then those parties whose property 
rights would be affected by the distribution (such as [her stepson]) are indispensable to the 
complete adjudication of the case." 
 17.  "Accordingly, the final summary judgment entered in favor of [her stepson] is 
reversed, and this matter is remanded for further proceedings consistent with this opinion." 
Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017) 
 


XI.  MISCELLANEOUS MATTERS 
 


A.  Tax Considerations 


 
First District 


ALTHOUGH TRIAL COURT HAD DISCRETION TO ORDER THAT FORMER 
HUSBAND AND FORMER WIFE WOULD HAVE RIGHT TO DEPENDENCY 
EXEMPTION IN ALTERNATING YEARS, IT WAS ERROR TO FAIL TO CONDITION 
EACH PARTY'S RIGHT TO CLAIM THE CHILD AS A DEPENDENT ON BEING 
CURRENT WITH CHILD SUPPORT PAYMENTS. 
 
 The Appellant sought review of a final judgment of paternity that included a child 
support order and parenting plan.  As to the tax implications, the District Court ruled: 
 1.  "We affirm the trial court's thorough, thoughtful, and well-documented final judgment 
as to all but one of the issues Appellant raised." 
 2.  "As part of the final judgment, the trial court ordered that Appellant would have the 
income tax benefits of claiming the parties' child as a dependent in even-numbered years, while 
Appellee, the child's father, would have those same tax benefits in odd-numbered years." 
 3.  "'The trial court had the discretion to transfer the dependency exemption to the 
noncustodial parent.'  However, the trial court erred in not conditioning each party's right to 
claim the child as a dependent on being current with child support payments." 
 4.  "We remand with instructions for the trial court to enter an amended final judgment 
containing that condition for the right to claim their child as a dependent for tax purposes in 
alternating years." 
Alston v. Vazquez, 226 So.3d 377 (Fla. 5th DCA 2017) 
 


Second District 


IN AWARDING ALIMONY TO FORMER WIFE, TRIAL COURT ERRED IN FAILING 
TO CONSIDER EVIDENCE REGARDING TAX CONSEQUENCES OF THE AWARD 
ON FORMER HUSBAND'S NET INCOME. 
 
 The former husband appealed and the former wife cross-appealed from the final order 
dissolving their twenty-five-year marriage. The former husband challenged the equitable 
distribution scheme, the alimony award, and the award of attorney fees to the former wife. The 
former wife contested the alimony award, arguing that the trial court should have considered the 
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tax implications of the award on the parties in making its determination pursuant to section 
Florida Statute 61.08(2)(h). The Second District Court of Appeal affirmed the equitable 
distribution scheme without comment. The Court also affirmed the trial court's determination of 
the former wife's need for support and the portion of the order requiring the former husband to 
maintain a life insurance policy to secure his support obligation. However, it reversed the portion 
of the order awarding $6918.75 in alimony to the former wife because the trial court erred when 
it failed to consider the former wife's evidence as to the tax consequences of the support 
determination, holding: 
 1.  "This court reviews an alimony award for an abuse of discretion." 
 2.  "Section 61.08(2)(h) requires that the trial court consider '[t]he tax treatment and 
consequences to both parties of an alimony award.' " 
 3.  "This court has consistently held that '[i]t is error for the trial court to fail to consider 
tax implications of an alimony award when such evidence is presented.'" 
 4.  "Accordingly, it was error for the magistrate to award alimony without considering the 
former wife's evidence regarding the tax consequences of the award on the former husband's net 
income and error for the circuit court to deny the former wife's exceptions and approve the 
recommended award." 
 5.  "We reverse the amount of the alimony award and remand for recalculation. On 
remand, the trial court shall consider evidence of the tax consequences of the support award on 
the former husband's net income." 
Librizzi v. Librizzi, 228 So.3d 593(Fla. 2d DCA 2017) 
 


Third District 


Fourth District 


TRIAL COURT ERRED IN FAILING TO CONSIDER THE TAX IMPLICATIONS OF 
ITS ALIMONY AWARD. 
 
 The District Court reversed, noting, "We must also find that the trial court erred in not 
considering the tax implications of the alimony award."  The Court held: 
 1.  "Section 61.08(2)(h), Florida Statutes (2014), requires the court to consider the 'tax 
treatment and consequences to both parties of any alimony award, including the designation of 
all or a portion of the payment as a nontaxable, nondeductible payment.' " 
 2.  "The final judgment provided that the alimony award was taxable to the wife and 
deductible by the husband, but it did not make it clear whether the court considered the impact of 
this provision before determining the appropriate amount to award." 
 3.  "For that reason, we reverse and remand for the trial court to make findings regarding 
the tax consequences of the alimony award and to revisit the amount of the alimony obligation if 
necessary." 
Rosaler v. Rosaler, 219 So.3d 840 (Fla. 4th DCA 2017) 
 


Fifth District 
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B.  Injunctions 


 
First District 


Second District 


Third District 


TRIAL COURT ORDER GRANTING FORMER WIFE'S MOTION FOR SANCTIONS 
AGAINST FORMER HUSBAND FOR DISCOVERY VIOLATIONS IS A NON-FINAL, 
NON-APPEALABLE ORDER; COURT HAS NO CERTIORARI JURISDICTION TO 
REVIEW ORDER WHERE FORMER HUSBAND HAS NOT ESTABLISHED 
IRREPARABLE HARM THAT CANNOT BE CORRECTED ON APPEAL. 
 
 The Former Husband appealed from a trial court order that (1) granted the motion of 
Ellen Pataro, his Former Wife, for discovery sanctions and (2) granted the Former Wife's motion 
to set aside a final judgment and a related marital settlement agreement. For the reason explained 
below, we decline to review the part of the order granting the discovery sanctions and we reverse 
the part of the order setting aside the final judgment and the related marital settlement agreement. 
 In 2010, the parties ended their twenty-year marriage by a marriage settlement agreement 
which was adopted into a final judgment of dissolution. Two years later, the Former Wife moved 
to set aside the final judgment and the related settlement agreement under Florida Rule of Civil 
Procedure 1.540, alleging they were secured by fraud. That motion was never set for hearing as 
the parties pursued discovery. In February 2015, the Former Wife moved to compel and for 
sanctions based upon the Former Husband's bad faith failure to provide discovery. 
 The trial court conducted an evidentiary hearing on the motion to compel and for 
sanctions. The hearing took place over three days during a nine month period. On the first day, 
November 12, 2015, the Former Husband was represented by counsel. On the second day of the 
hearing, July 12, 2016, however, the Former Husband did not have counsel. On July 11, 2016, 
the Former Husband's counsel withdrew in response to a letter from opposing counsel giving him 
notice of the Former Wife's claim for sanctions under Florida Statute 57.105. At the beginning of 
the second day of the hearing, the Former Husband moved for a continuance to allow him to 
obtain new counsel, which the trial court denied. On the third day of the hearing, August 19, 
2016, the Former Husband was still not represented because, he stated, the counsel he had hired 
withdrew just prior to the hearing based on a conflict. 
 In the course of the evidentiary hearing, the Former Husband admitted he had failed to 
obey orders to produce material documents in his possession and lied three times in sworn 
materials filed in court. In explaining his conduct, the Former Husband indicated he believed he 
was not required to produce information that would "incriminate" him. Only after being 
confronted by his landlord's sworn testimony did the Former Husband admit that he previously 
lied about living rent-free. Even then, he claimed he did so only because he was paying his 
landlord under the table in order to help his landlord avoid declaring the rent as income: "I am 
responsible, I did it, I never thought it would come out because it was a deal between friends. 
Unfortunately, many people don't respect friendship, that's it." 
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 The trial court found the Former Husband had disobeyed discovery orders, failed to 
produce relevant documents within his possession, and committed fraud upon the court by filing 
false statements under oath. The trial court also found the Former Husband had obtained perjured 
testimony from a girlfriend to support his false responses. 
 In part of the order under appeal, the trial court entered various sanctions against the 
Former Husband including establishing the Former Wife's entitlement to attorney's fees in an 
amount to be set later; prohibiting the Husband from presenting evidence regarding the 
calculation of damages and equitable distribution; directing the Former Husband to file verified 
financial statements attaching his 2014 and 2015 tax returns; and ordering that a forensic 
computer expert will be appointed to review the Former Husband's computers and electronic 
devices for emails identified to be produced in a prior order. This appeal followed and the Third 
District Court of Appeal found: 
 1.  "Based primarily on the trial judge's refusal to continue the hearing on the motion for 
discovery sanctions, the Former Husband seeks review of the sanctions imposed by this part of 
the non-final order contending they constitute 'injunctions' subject to review under Florida Rule 
of Appellate Procedure 9.130(a)(3)(B).” 
 2. “We reject this argument.  The entry of these types of discovery sanctions in this 
particular record do not qualify as injunctions subject to interlocutory review under the Rule." 
 3.  "For this reason, we lack jurisdiction to review these discovery sanctions in an appeal 
under Rule 9.130." 
 4.  "Nor do we have jurisdiction to review these sanctions under a petition for certiorari: 
the Former Husband has not established irreparable harm that cannot be corrected on post- 
judgment appeal." 
Pataro v. Pataro, 224 So.3d 824 (Fla. 3d DCA 2017) 
 


Fourth District 


TRIAL COURT DID NOT ABUSE DISCRETION IN GRANTING WIFE'S EX PARTE 
TEMPORARY INJUNCTION PROHIBITING HUSBAND IN PENDING DISSOLUTION 
ACTION FROM CONDUCTING SPECIFIED FINANCIAL TRANSACTIONS 
WITHOUT A COURT ORDER OR CONSENT FROM WIFE, BECAUSE IT MADE 
FINDINGS THAT THE WIFE WAS AT RISK OF IMMEDIATE AND IRREPARABLE 
INJURY SHOULD THE HUSBAND DISSIPATE ASSETS IN WHICH SHE WAS 
ENTITLED TO AN EQUITABLE SHARE, AND THAT THE WIFE HAD PROVIDED 
GROUNDS FOR GRANTING THE INJUNCTION WITHOUT NOTICE. 
 
 The husband in a pending dissolution action appeals an order granting an ex parte 
temporary injunction prohibiting him from conducting specified financial transactions without a 
court order or consent from his wife. The husband contends that the wife's motion seeking the 
injunction did not show immediate and irreparable injury, that the trial court's factual findings 
were inadequate, and that the trial court erred in failing to set a bond. The Fourth District Court 
of Appeal affirmed in part but reversed to the extent that the injunction fails to set a bond, 
finding: 
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 1.  "Because the injunction in this case 'was issued ex parte and the enjoined party did not 
file a motion to dissolve,' this court 'review[s] only the legal sufficiency of the order, the 
complaint, and any supporting documents.'" 
 2.  "As explained below, we reject the husband's arguments challenging the entry of the 
injunction because the wife's motion and the trial court's order were legally sufficient." 
 3.  "In her verified motion, the wife stated the following: the couple owned property in 
Florida, Curacao, Panama, and Venezuela; the husband previously had dissipated marital assets 
in Venezuela and used marital funds to acquire assets that were titled solely in his name; and the 
husband maintained extensive connections overseas given that he was a Venezuelan citizen." 
 4.  "Furthermore, the wife explained that, if her husband had notice of her application for 
an injunction, she feared he would conceal assets and dissipate additional assets subject to 
equitable distribution." 
 5.  "On these facts, the trial court did not abuse its discretion in finding that the wife was 
entitled to an ex parte temporary injunction." 
 6.  "Here, the trial court made findings that the wife was at risk of 'immediate and 
irreparable injury,' that she would have no adequate remedy at law should the husband dissipate 
assets in which she was entitled to an equitable share, and that the wife had provided grounds for 
granting the injunction without notice." 
 7.  "Thus, the trial court's order is legally sufficient." 
 8.  "However, with respect to the trial court's failure to set a bond, the wife appropriately 
concedes error." 
 9.  "Therefore, we affirm the portion of the order granting injunctive relief but reverse 
and remand 'for the trial court to impose a bond in accordance with [rule] 1.610(b).'" 
Lerner v. Dum, 220 So.3d 1202 (Fla. 4th DCA 2017) 
 


Fifth District 
 


C.  Privilege and Work Product 


 
First District 


CERTIORARI GRANTED AS TO ORDER REQUIRING WIFE TO DISCLOSE ALL 
RECORDS REGARDING TREATMENT, DIAGNOSIS, CARE, AND MEDICATIONS 
FROM VARIETY OF PRACTITIONERS WHO HAD PROVIDED HER WITH 
TREATMENT FOR MENTAL HEALTH ISSUES OR PRESCRIBED PAIN OR 
MENTAL HEALTH MEDICATIONS FOR HER WITHIN THE LAST 7 YEARS. 
 
 The parties previously agreed to 50/50 timesharing in 2012, which lasted until 2015 when 
the husband initiated involuntary commitment proceedings against the wife under the Marchman 
Act, alleging that she abused prescription drugs. He moved to suspend 50/50 timesharing and the 
court gave him total parental responsibility. After the Marchman Act evaluation the physician's 
report concluded that there was "no documented abuse," the wife moved to reinstate the 50/50 
timesharing which the husband opposed. Both parties consented to independent psychological 
evaluations pursuant to 61.20, Florida Statutes. The court appointed independent psychologist 
recommended that the child continue to live with the husband until the end of the 2016 school 
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year pending an updated evaluation but that the wife should be given more time with the child 
during that time. The wife received supervised timesharing, but the parties continued their 
dispute. Husband sought disclosure of the wife's mental health records, asserting that the wife 
placed her mental health at issue and the trial court granted the motion.  The Wife sought 
certiorari review of the trial court's discovery order requiring her to disclose "all her records 
regarding treatment, diagnosis, care and medications from all her psychologists, psychiatrists, 
counselors, and medical doctors who have treated her for any mental health issues or prescribed 
pain medication or any mental health medications to her in the last seven (7) years." The order 
also requires the wife to submit to deposition questioning and answer interrogatories with the 
same scope. The First District Court of appeal granted the wife's Petition in part, holding: 
 1.  "We have certiorari jurisdiction to review orders granting discovery that create a 
material injury not remediable on appeal and constitute a departure from the essential 
requirements of law." 
 2.  "Erroneous disclosure of medical records qualifies as irremediable harm.” 
 3.  "In the order under review, the trial court granted Husband access to Wife's mental 
health records for the past seven years, not limited to those provided to the independent 
psychologist, and without requiring in-camera review." 
 4.  "The parties agree that Wife has a psychotherapist-patient privilege under section 
90.503(2) of the Florida Statutes as to confidential communications and records of mental health 
treatment or diagnosis…. The issue is whether, and to what extent, it applies here." 
 5.  "A court cannot set aside the privilege on the basis of 'mere allegations of mental or 
emotional instability.'" 
 6.  "Any invasion of the privilege must be limited to what is demonstrably necessary on 
the facts of each case." 
 7.  "Further, where parenting is at issue, '[w]hat is relevant to the trial court's 
determination regarding child custody is the parties' present ability and condition.'" 
 8.  "Previous substance abuse problems and treatment, without more, are insufficient to 
invade the privilege." 
 9.  "Here, the trial court did not appropriately limit the temporal reach of its order, even 
assuming the facts otherwise justified overcoming the privilege." 
 10.  "Husband's most recent motion requested only three years' worth of discovery, but 
the court granted access to seven years' worth of records, without explaining why." 
 11.  "In further proceedings, the parties and the trial court must focus on Wife's present 
parenting ability and fitness." 
 12.  "If older records are pertinent to present ability, the trial court may order disclosure 
upon proper findings; but there must be some basis for doing so." 
Zarzaur v. Zarzour, 213 So.3d 1115 (Fla. 1st DCA 2017) 
 
A PARTY'S CONSENT TO AN INDEPENDENT PSYCHOLOGICAL EVALUATION 
WAIVES THE PRIVILEGE AS TO RECORDS FURNISHED FOR THE PURPOSE OF 
THE EVALUATION. 
 
 The parties previously agreed to 50/50 timesharing in 2012, which lasted until 2015 when 
the husband initiated involuntary commitment proceedings against the wife under the Marchman 
Act, alleging that she abused prescription drugs. He moved to suspend 50/50 timesharing and the 
court gave him total parental responsibility. After the Marchman Act evaluation the physician's 
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report concluded that there was "no documented abuse," the wife moved to reinstate the 50/50 
timesharing which the husband opposed. Both parties consented to independent psychological 
evaluations pursuant to 61.20, Florida Statutes. The court appointed independent psychologist 
recommended that the child continue to live with the husband until the end of the 2016 school 
year pending an updated evaluation but that the wife should be given more time with the child 
during that time. The wife received supervised timesharing, but the parties continued their 
dispute. Husband sought disclosure of the wife's mental health records, asserting that the wife 
placed her mental health at issue and the trial court granted the motion.  The Wife sought 
certiorari review of the trial court's discovery order requiring her to disclose "all her records 
regarding treatment, diagnosis, care and medications from all her psychologists, psychiatrists, 
counselors, and medical doctors who have treated her for any mental health issues or prescribed 
pain medication or any mental health medications to her in the last seven (7) years." The order 
also requires the wife to submit to deposition questioning and answer interrogatories with the 
same scope. The First District Court of appeal granted the wife's Petition in part, holding: 
 1.  "A separate issue is whether and to what extent Wife voluntarily waived her privilege 
by participating in the independent psychological evaluation contemplated in section 61.20 of the 
Florida Statutes." 
 2.  "The independent evaluation process is intended to avoid the privilege-invasion that 
would result from disclosing past records." 
 3.  "Although the independent valuation process is intended to avoid disclosure of past 
records, records that the parties voluntarily give the independent evaluator lose their privileged 
status." 
 4.  "Likewise, the parties' communications to the evaluator are not privileged." 
 5,  "Consistent with these principles, the parties agreed that both of them could discover 
records furnished to the independent psychologist, subject to protective order against outside 
disclosure or dissemination." 
 6.  "They also agreed they would have the right to depose the independent psychologist, 
which the law allows." 
 7.  "Because of the parties' agreement to provide records to the independent psychologist, 
and their failure to object to the scope of the order giving the psychologist access to records, we 
deny Wife's petition insofar as the trial court's order granted Husband access to records actually 
provided to the independent psychologist." 
 8.  "The trial court erred, however, in failing to limit disclosure of the parties' records to 
those produced to the independent psychologist." 
 9.  "This was a departure from the essential requirements of law because it improperly 
invaded Wife's privilege." 
 10.  "In further proceedings, the trial court may not allow disclosure of Wife's privileged 
information without determining whether specific information is within the scope of the waiver 
resulting from Wife's agreement to disclose records to the independent psychologist." 
 11.  "Any disclosures beyond what Wife agreed to provide the independent psychologist 
may be ordered only upon a record of competent, appropriately relevant, and timely evidence 
showing an actual or involuntary waiver by the Wife within the meaning of the relevant 
authorities." 
Zarzaur v. Zarzour, 213 So.3d 1115 (Fla. 1st DCA 2017) 
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TRIAL COURT REQUIRED TO CONDUCT IN-CAMERA REVIEW OF MEDICAL 
RECORDS TO INSURE THE PRIVILEGED DOCUMENTS ARE NOT RELEASED. 
 
 The parties previously agreed to 50/50 timesharing in 2012, which lasted until 2015 when 
the husband initiated involuntary commitment proceedings against the wife under the Marchman 
Act, alleging that she abused prescription drugs. He moved to suspend 50/50 timesharing and the 
court gave him total parental responsibility. After the Marchman Act evaluation the physician's 
report concluded that there was "no documented abuse," the wife moved to reinstate the 50/50 
timesharing which the husband opposed. Both parties consented to independent psychological 
evaluations pursuant to 61.20, Florida Statutes. The court appointed independent psychologist 
recommended that the child continue to live with the husband until the end of the 2016 school 
year pending an updated evaluation but that the wife should be given more time with the child 
during that time. The wife received supervised timesharing, but the parties continued their 
dispute. Husband sought disclosure of the wife's mental health records, asserting that the wife 
placed her mental health at issue and the trial court granted the motion.  The Wife sought 
certiorari review of the trial court's discovery order requiring her to disclose "all her records 
regarding treatment, diagnosis, care and medications from all her psychologists, psychiatrists, 
counselors, and medical doctors who have treated her for any mental health issues or prescribed 
pain medication or any mental health medications to her in the last seven (7) years." The order 
also requires the wife to submit to deposition questioning and answer interrogatories with the 
same scope. The First District Court of appeal granted the wife's Petition in part, holding: 
 1.  "Florida courts consistently require in-camera review of medical records so the trial 
court can ensure that only relevant, timely documents are disclosed; and in this context, that only 
non-privileged documents or documents as to which the privilege has been waived are 
disclosed." 
 2.  "Such an in-camera review is mandatory." 
 3.  "No documents may be disclosed to Husband or his counsel until after the trial court 
makes the required in-camera inspection to determine that every document disclosed is relevant, 
timely to the issue of Wife's then-present fitness as a parent, and either not privileged or within a 
valid waiver of Wife's privilege." 
Zarzaur v. Zarzour, 213 So.3d 1115 (Fla. 1st DCA 2017) 
 


Second District 


Third District 


Fourth District 
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Fifth District 
 


TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW BY 
DISQUALIFYING WIFE'S ATTORNEY FROM REPRESENTING HER DURING 
FAMILY LAW PROCEEDING INVOLVING HER FORMER HUSBAND WHERE IT 
FOUND CREDIBLE ATTORNEY'S TESTIMONY THAT NO CONFIDENTIAL 
INFORMATION WAS DIVULGED DURING PROSPECTIVE CLIENT 
CONSULTATION THAT COULD HARM OR DISADVANTAGE FORMER HUSBAND 
 
 The Petitioner sought a writ of certiorari to review the trial court's order disqualifying her 
attorney, Richard Feinberg, from representing her during a family law proceeding involving her 
former husband, the Respondent. The trial court held a hearing on Respondent's motion to 
disqualify Feinberg and entered the order under review. 
 1.  "We grant Petitioner's petition for writ of certiorari on the grounds that the trial court 
departed from the essential requirements of the law when it failed to apply Rule of Professional 
Conduct 4–1.18 to this determination." 
 2.  "Failure to apply this rule properly has caused irreparable injury that cannot be 
remedied on appeal. Rule 4–1.18(c) provides that, even if no attorney-client relationship ensues 
following a consultation, an attorney 'may not represent a client with interests materially adverse 
to those of a prospective client in the same or a substantially related matter if the lawyer received 
information from the prospective client that could be used to the disadvantage of that person in 
the matter.' " 
 3.  "The trial court found credible Feinberg's testimony that no confidential information 
was divulged during the prospective client consultation that could harm or disadvantage 
Respondent." 
 4.  "Accordingly, pursuant to Rule 4–1.18, Feinberg is not prohibited from representing 
Petitioner in these proceedings." 
 4  "The trial court relied upon [several appellate decisions] in rendering the order under 
review.  However, these cases are clearly distinguishable from the instant case because it was 
uncontested in both that confidential information was exchanged." 
 5.  "We grant the petition for writ of certiorari and quash the trial court's order 
disqualifying Feinberg from representing Petitioner." 
Kidd v. Kidd, 219 So.3d 1021 (Fla. 5th DCA 2017) 


 


D.  Contempt and Sanctions  


 
First District 


TRIAL COURT ERRED IN ORDERING AUTOMATIC FUTURE CONTEMPT AND 
INCARCERATION WITHOUT FURTHER HEARING FOR ANY OF HUSBAND'S 
FUTURE FAILURES TO MAKE REQUIRED MONTHLY PAYMENTS OF ALIMONY 
AND ARREARAGES 
 
 The Former Husband appealed from a contempt adjudication.  He did not dispute his 
failure to pay but appealed from provisions of the order that operate prospectively as automatic 
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findings of future contempt punishable by immediate incarceration without further hearing for 
any of husband's future failures to make the required monthly payments of alimony and 
arrearages.  The District Court reversed: 
 1.  "We conclude that the trial court erred in ordering automatic future contempt and 
incarceration, and we reverse those provisions of the order." 
 2.  "While an automatic finding of contempt and immediate incarceration for future 
nonpayment has efficiency on its side, and is perhaps an understandable reaction given the 
protracted and contentious history of this litigation and Former Husband's willful failures to 
make required payments that Former Wife desperately needs, such an automatic, prospective 
arrangement fails the due process test." 
 3.  "The trial court certainly has discretion to fashion a contempt order sufficient to 
coerce Former Husband's compliance with his support obligation." 
 4.  "However, a court may order incarceration for civil contempt upon intentional 
violation of a court order only after finding that the contemnor has the present ability to purge 
the contempt and refuses to do so." 
 5.  "The trial court's order deprived Former Husband of his due process right to defend 
against any future allegations of non-payment by showing either that he had made the payment, 
or that he is not at that time able to pay through no fault of his own." 
 6.  "We agree with the Fourth District's analysis in a case directly on point, Hipschman v. 
Cochran, 683 So. 2d 209, 210 (Fla. 4th DCA 1996). [T]he order at issue in Hipschman, like the 
order now before us, required future payments of alimony, failing which the Former Wife and 
her counsel were permitted to file an affidavit of non-payment that would result in immediate 
issuance of a writ of bodily attachment and incarceration." 
 7.  "We agree with our sister court's conclusion that such an order violates due process 
requirements, as follows:  'It is clear that civil contempt orders may not provide for incarceration 
based on future, anticipated noncompliance with a court's periodic support order.'  There must be 
a hearing before incarceration, where a contemnor may challenge the allegation of 
noncompliance and defend on the ground that he does not have the present ability to pay under 
Bowen.'  This analysis and conclusion apply with equal force here." 
Pattison v. Pattison, 210 So.3d 785 (Fla. 1st DCA 2017) 
 


Second District 


TRIAL COURT COULD NOT PROPERLY REDUCE FATHER'S TIMESHARING AS A 
SANCTION FOR CONTEMPT; EXCESSIVE DELAY IN ENTRY OF ORDER ON 
CONTEMPT (THREE YEARS) WARRANTED REVERSAL. 
 
 The Father of a minor child, A.L.D., appealed from orders that originated from a 
contempt proceeding in which the trial court reduced his timesharing with A.L.D. The Mother 
filed a timely motion for rehearing and clarification of the final order of paternity, pointing out 
that the court's final order of paternity was based on evidence taken in 2011, while the contempt 
order had been based on evidence taken in 2013. As such, the Mother argued, it was no longer 
appropriate for the trial court to create a timesharing schedule on the general magistrate's report 
and recommendation since the magistrate's findings were based upon out-of-date evidence (in 
comparison to the evidence adduced during a 2013 contempt hearing). The trial court agreed and 
on August 29, 2016, as A.L.D. turned eleven, entered an order on the Mother's motion in which 







  289 


it explained that the timesharing provisions of the contempt order "supersede and control over" 
those in the final order of paternity - in effect, applying the timesharing schedule the trial court 
awarded in its 2016 contempt order.  The Father appealed and the appellate court held: 
 1.  "Among his appellate arguments, [the Father] points out two shortcomings in the trial 
court's orders with which we can readily agree." 
 2.  "First, as a matter of law, the trial court could not modify a custody order as a sanction 
for Mr. Duncan's contempt." 
 3.  "Second, the contempt order itself - rendered three years after the underlying 
evidentiary hearing and, in some instances, five years after the allegedly contumacious conduct 
occurred - cannot stand as a matter of judicial discretion." 
 4.  "In parenting disputes such as the case before us, a motion for contempt is ordinarily 
filed when a parent seeks judicial intervention to enforce an existing parenting plan; as a 
procedural vehicle to modify a parenting plan, a contempt motion is perhaps less than ideal." 
 5.  “Regardless, one prohibition has emerged and remained clear.  A court cannot modify 
timesharing as a sanction for a parent's contempt of a custody order." 
 6.  "As we explained in VonHegel:  'The sanction of changing custody does not coerce 
compliance; rather, it may, in the absence of a finding that such a change is in the best interest of 
the children, penalize the children for the parent's contumacious conduct. In comparison, an 
award of make-up or additional visitation may serve both to redress the wrong to the parent and 
to effectuate compliance with the court's authority.'" 
 7.  "It is clear to us that the trial court modified [the Father's] established timesharing with 
A.L.D. as a sanction for [his] conduct.  Indeed, [the Father's] contumacious actions, and the 
provisions of the temporary order that he violated, were the only stated reasons for why the court 
modified A.L.D.'s timesharing schedule.  And the order's admonishment towards its conclusion, 
that [the Father] might be subject to 'further sanctions' if his 'improper conduct continues,' leaves 
no room for doubt what underlay the court's decision to modify the prior timesharing schedule." 
 8.  "The trial court sanctioned [the Father] by reducing his timesharing with A.L.D., 
which was improper as a matter of law." 
 9.  “That error alone would warrant reversal of the trial court's orders [but] there is an 
additional basis for reversal of the trial court's contempt order that we must also touch upon." 
 10.  "The proceedings below were marked by repeated, unexplained delays between the 
conclusion of evidentiary hearings and rulings from the trial court. The most glaring of which 
was the three-year span between when the trial court completed the hearings on [the Mother's] 
contempt motions and when it finally issued its ruling on those motions." 
 11.  "Such a prolonged period of silence from the court assuredly contributed to 
confusion in the court's subsequent rulings and consternation for the parents who found 
themselves in litigation before the court." 
 12.  “As we observed in [an earlier case], substantial delays 'cause litigants and their 
counsel needless anxiety and expense. They also undermine confidence in the judicial system.'" 
 13.  "We ordinarily give deference to a trial court's findings concerning contempt in 
family law proceedings and review such orders for an abuse of discretion.  But where so much 
time elapses between the evidence the trial court considers and the contempt ruling it ultimately 
issues that we can no longer retain any confidence that the court's ruling was still a reasonable 
decision by the time of its issuance, that discretion is abused." 
 14.  "The trial court abused its discretion by withholding its ruling on [the 
Mother's]contempt order for that reason as well." 
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 15.  "There may remain a question, perhaps one of vital concern for these litigants: what 
is the operative parenting plan and timesharing schedule for A.L.D. going forward?  It is 
doubtful that the trial court's entry of the August 19, 2016, judgment (which it later purported to 
'clarify' by adopting a superseding timesharing allocation from the contempt order that we have 
now reversed) was ever truly intentional.  That judgment, however, has not been appealed in this 
case.  The temporary relief order that was first fashioned when A.L.D. was three years old may 
no longer be in her best interests now that she is twelve." 
 16.  "For more than a decade, these parents have been in litigation over how to rear their 
child, and so it troubles us to leave them in this state of affairs.  But we, as an appellate court, 
cannot fashion a parenting plan for A.L.D." 
 17.  "On remand, we encourage the trial court to convene a case management conference 
to address whether further proceedings are still needed to resolve any parenting disputes that may 
remain concerning A.L.D.—and to promptly schedule hearings and expeditiously rule upon them 
if there are." 
Duncan v. Brickman, 42 FLW D2272 (Fla. 2d DCA 2017) 


 
Third District 


TRIAL COURT ERRED IN FINDING FORMER WIFE IN CONTEMPT FOR 
VIOLATION OF "RIGHT OF FIRST REFUSAL" CLAUSE IN PARENTING PLAN 
WHERE CLAUSE WAS AMBIGUOUS REGARDING FORMER WIFE'S CONDUCT 
THAT ALLEGEDLY VIOLATED THE CLAUSE. 
 
 The trial court adjudicated the Former Wife [Dr. Kane] in civil contempt for her 
purported violation of the parties' Parenting Plan.  The District Court held: 
 1.  "The trial court has inherent authority to hold a party in contempt for intentionally 
failing to obey a court order." 
 2.  "To hold a party in contempt, it must be found that the party acted intentionally to 
violate a court order.  Merely acting recklessly is insufficient to support a contempt." 
 3.  "To support a contempt finding, the violated court order must also clearly and 
definitely make the party aware of the court's command." 
 4.  "The language of the order must be clear and precise." 
 5.  "A contempt cannot be based on behavior that the court order does not contain." 
 6.  "'It is well established that a party cannot be sanctioned for contempt for violating a 
court directive or order which is not clear and definite as to how a party is to comply with the 
court's command.'"  
 7.  "When a trial court holds a party in contempt based on that party's failure to follow an 
order that does not 'clearly and definitely' make the party aware of what the party must do, the 
standard of review is legal error." 
 8.  "To the extent that the finding of contempt in this case is based on the R[ight] O[f] 
F[irst] R[efusal], it fails because of the ambiguous terms of both the provision and the conduct 
alleged to have violated it." 
 9.  "Requiring Dr. Kane to notify Dr. Sanders [the Father], and (potentially) to transport 
and pick up the children if Dr. Sanders exercised his right, comports with common sense when 
Dr. Kane could not stay with the children for some meaningful period of time, but is absurd 
when invoked regarding her hour-long trip to the supermarket or for similar errands." 
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 10.  "The ROFR's failure to specify a minimum period of absence, and its reference to a 
parent's inability to enjoy access to the child 'for whatever reason' during a time-sharing slot, are 
a recipe for differing interpretations, for interrupting the children's activities and focus by 
shuttling them hither and yon, and for fostering friction in post-dissolution parenting." 
 11.  "Here, as in [an earlier case], the challenged order fails to contain a 'clear and 
definite command' sufficient to notify a party of his or her required conduct and is not 
enforceable via contempt." 
 12.  "Dr. Kane's interpretation, that the ROFR is applicable to overnight absences, is at 
least as reasonable as Dr. Sanders' interpretation, that the ROFR also applies to short absences 
for any reason and any period during a day." 
 13.  "The other purported grounds for contempt are equally infirm. The charge that Dr. 
Kane denigrated Dr. Sanders in the presence of the minor children is based on a single instance 
after which it is undisputed that Dr. Kane apologized." 
 14.  "Reckless action, as opposed to intentional misconduct, is insufficient to support a 
contempt." 
 15.  "Dr. Kane's alleged interference with Dr. Sanders' Facetime calls with the children 
rests on a vague provision in the MSA as well.  Dr. Kane's alleged interruption of such calls on a 
very limited number of occasions (when a child was upset or sick) does not violate any parenting 
plan provision.  The MSA provisions on communications with children could easily have been 
drafted to require isolated and private Facetime communications between the children and the 
absent parent." 
 16.  "Dr. Sanders' claim that Dr. Kane could not enroll a daughter in Zumba classes (to 
take place during Dr. Kane's timesharing periods) fails because he admitted that the parties had 
previously agreed verbally that each could enroll the children in after-school activities that took 
place during their respective timesharing intervals.  Nor was Dr. Kane's refusal to meet face to 
face with Dr. Sanders violative of the MSA when she imposed the condition that the meeting 
take place with a third adult present, but outside the presence of the children.  The parenting plan 
does not require that a child be present at any such meeting, nor does it forbid the presence of a 
third person." 
 17.  "[W]e reverse and vacate the order granting Dr. Sanders' motion and supplemental 
motion to compel, for contempt, for sanctions, and for attorney's fees and costs." 
Kane v. Sanders, 42 FLW D2356 (Fla. 3d DCA 2017) 
 


Fourth District 


ERROR TO PROVIDE THAT HUSBAND WOULD BE INCARCERATED SHOULD HE 
FAIL TO PAY PURGE AMOUNT WITHIN 30 DAYS WITHOUT MAKING FINDING 
THAT HUSBAND HAD ABILITY TO PAY 
 
 The former husband appealed from a contempt order entered for his failure to comply 
with an order requiring him to transfer his 401k to his former wife and to pay her support. The 
former husband withdrew the 401k money for himself and gave none of it to the former wife, 
and paid none of his support obligation. The trial court found him in contempt, and ordered him 
to pay a specified amount within 30 days or the court would issue a writ of arrest and 
commitment to be followed by 179 days of incarceration. The former wife confesses error and 
the District Court found: 
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 1.  "The trial court relied solely on the statutory presumption of ability to pay and the 
former husband's failure to rebut that presumption." 
 2.  "The court did not make an affirmative finding that the former husband had the ability 
to pay.” 
 3.  "We accept the confession of error and reverse only the incarceration sanction 
imposed." 
Bernard v. Bernard, 213 So.3d 943 (Fla. 4th DCA 2017) 
 


Fifth District 
 


TRIAL COURT DID NOT ABUSE ITS DISCRETION BY FAILING TO HOLD WIFE IN 
CONTEMPT BASED UPON HER HAVING CHANGED THE THERAPIST WHO 
PROVIDED COUNSELING TO CHILDREN FROM THE THERAPIST NAMED IN 
THE PARTIES' MARITAL SETTLEMENT AGREEMENT TO A THERAPIST WHO 
WAS MORE CONVENIENTLY LOCATED WHEN WIFE RELOCATED CHILDREN 
TO ANOTHER AREA 
 
 The Former Husband appealed from the trial court's denial of his motion seeking to hold 
the Former Wife in contempt. He asserted that the Former Wife should have been found in 
contempt of court based upon her changing the therapist who provides counseling to their 
children. The parties' Settlement Agreement specified that the children would see Dr. Meade in 
Orange County, FL, but when the Former Wife relocated with the children to Merritt Island, Dr. 
Meade's office became impractical. The Former Wife then made arrangements with a different 
therapist in Merritt Island. The District Court found: 
 1.  "The MSA did not state that Dr. Meade was the only acceptable therapist, nor did it 
specify how long Dr. Meade was to be the children's therapist." 
 2.  "We agree with the trial court that Former Wife was complying with the intent of the 
[Settlement Agreement] by continuing to take the children for counseling." 
 3.  "Thus, we find that the trial court did not abuse its discretion in denying Former 
Husband's motion to hold Former Wife in contempt." 
Raton v. Wallace, 207 So.3d 978 (Fla. 5th DCA 2017) 
 
ERROR TO FIND FORMER HUSBAND IN CONTEMPT FOR FAILING TO PAY 
ALIMONY WITHOUT EXPRESSLY FINDING THAT HE HAD PRESENT ABILITY 
TO PAY 
 
 The Former Husband appealed from the trial court's order of indirect civil contempt for 
failure to pay alimony to the former wife.  The District Court reversed: 
 1.  "Florida Family Law Rule of Procedure 12.615(d)(1) provides: 'An order finding the 
alleged contemnor to be in contempt shall contain a finding that a prior order of support was 
entered, that the alleged contemnor has failed to pay part or all of the support ordered, that the 
alleged contemnor had the present ability to pay support, and that the alleged contemnor 
willfully failed to comply with the prior court order. The order shall contain a recital of the facts 
on which these findings are based.'" 
 2.  "Here, despite including general findings regarding Former Husband's finances, the 
trial court failed to expressly find that he had the present ability to pay support." 
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 3.  "The absence of such a finding warrants reversal 'for the limited purpose of allowing 
the trial court to enter an order in compliance with rule 12.615(d)(1).'" 
 4.  "Thus, we reverse and remand for entry of a compliant order." 
Brown v. Brown, 210 So.3d 781 (Fla. 5th DCA 2017) 
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WHEN WORLDS COLLIDE 
BALANCING PROFESSIONALISM AND ETHICS,  


CLIENT EXPECTATIONS, AND YOUR PRACTICE 
By Melinda Penney Gamot, Palm Beach Gardens & Richard West, Orlando 


 
 


A Much Bigger Umbrella 
 
 Most of us have little interaction with the written rules on ethics.  We studied 
them in law school.  We reviewed them prior to taking the Florida Bar exam.  Maybe 
they were reviewed again to prepare for a board certification exam.  We glance 
through the “Disciplinary Actions” in the Florida Bar News.  Most of us have a 
general understanding that “ethics” is a matter of rule-following or rule-violating:  
fall below a minimum level and we will be subject to a Florida Bar complaint.  The 
esoteric and lofty concepts of professionalism, civility, and practicing with dignity 
and respect have been aspirational goals with no enforcement mechanism.   
 
 Times are changing.  Rapidly.  The Supreme Court of Florida, in its 2013 
decision In Re: Code for Resolving Professionalism Complaints, 116 So. 3d 280 
(Fla. 2013), recognized that lack of professionalism is a significant problem 
negatively affecting the practice of law in Florida.  Affirmative, practical, and active 
measures were needed.  This pivotal decision did many things: 
 
 1. It integrated various sources to create the Rules of Professional 
Conduct.  Those rules now include: (1) Oath of Admission to the Florida Bar (2) 
Florida Bar Creed of Professionalism (3) Florida Bar Professionalism Expectations 
(4) The Rules Regulating the Florida Bar, and (5) the decisions of the Florida 
Supreme Court.  All five authoritative sources are now integrated, and form the Code 
for Resolving Professionalism Complaints (Code).  
 
 2. It adopted the Attorney Consumer Assistance and Intake Program 
(ACAP) as a mechanism for initiating, processing, and resolving professionalism 
complaints. 
 
 3. It adopted the Local Professionalism Panel plan, whereby the Chief 
Judge of every circuit is to create a Local Professionalism Panel to receive and 
resolve professionalism complaints, informally.  
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 4. It adopted the Code for Resolving Professionalism Complaints as the 
authoritative structure for filing and resolving complaints of unprofessional 
behavior. 
 
 5. Exhibit A to the Opinion, defined the standards of professionalism and 
established a definition of “unprofessional conduct:” 
 


Members of the Florida Bar shall not engage in 
unprofessional conduct. “Unprofessional conduct” means 
substantial or repeated violations of the Oath of Admissions to 
the Florida Bar, the Florida Bar Creed of Professionalism, the 
Florida Bar’s Ideals and Rules of Professionalism (editor’s note: 
since replaced with The Professionalism Expectations), The 
Rules Regulating the Florida Bar, or the decisions of the Florida 
Supreme Court.  


 
 The Florida Supreme Court, on its own motion, amended the Code in January 


2015 by providing immunity from civil liability to members of the local 
professionalism panels and members of the circuit committees on professionalism 
who were in the process of implementing the code. In Re: Amendment to the Code 
for Resolving Professionalism Complaints, 156 So. 3d 1034 (Fla. Jan. 29, 2015).  


 
 In September 2015 the Court, again on its own motion, amended the Code 
further by replacing reference to The Florida Bar Ideals and Goals of 
Professionalism with The Florida Bar Professionalism Expectations.  In Re: 
Amendments to the Code for Resolving Professionalism Complaints, 174 So. 3d 995 
(Fla. 2015). 
 
 In October 2017 the Supreme Court amended the name of the Commission on 
Professionalism. “In order to more fully and accurately describe the scope of its 
important work, the Commission shall henceforth be known as the Supreme Court 
Commission on Professionalism and Civility.  In Re: Florida Supreme Court 
Commission on Professionalism and Civility, No. AOSC17-89 (Fla. 2017). 
 
 Each judicial circuit now has a Local Professionalism Panel.  Complaints 
about perceived unprofessional behavior by a lawyer may be made by a member of 
the public, by another lawyer, or by a member of the judiciary.  Complaints can be 
funneled through the Local Professionalism Panel or through ACAP.  
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 Just meeting minimum requirements of Chapter 4 of the Florida Bar Rules of 
Professional Conduct will no longer avoid Bar scrutiny.  As published in the handout 
for the Local Professionalism Panel, Florida lawyers should always:  
 


 Be respectful, professional, and courteous 
 Tell the truth 
 Be on time and prepared  
 Show no bias or prejudiced toward anyone 
 Be considerate of the time of others  
 Act with honor and integrity 
 Communicate effectively  
 Seek justice  


 
These directives often conflict with client demands. Historically, the conflict 


between zealously representing clients and meeting the professional requirements of 
our profession have always been present.  There was an unspoken understanding that 
when in conflict, the interests of the client governed, absent extreme egregious 
behavior by the lawyer.  The recent cases, and the increased emphasis on 
professionalism and civility, shift that balance.  Expect the courts and the Florida 
Bar to place greater responsibilities on lawyers as officers of the court. 
 


No area of practice is more effected by this shift than the family law arena.  Our 
clients routinely put us in conflict between protecting their stated desires, and our 
obligations to our profession.  See Preamble to Professionalism Expectations. The 
good news is that we can still loyally represent our clients and meet the higher 
demands of the legal profession. All that’s required is a little mindfulness and a keen 
awareness of balance. 


 
With the higher professionalism standard in mind, these materials address the 


problem areas most commonly confronting the family law practitioner.  They 
include: 


 
 Dealing with clients 
 Dealing with opposing attorneys, litigation and discovery 
 Fee and money issues 
 General Florida Bar concerns  
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In each category, we have tried to address the Rules of Professional Conduct, 


with emphasis on the Rules Regulating the Florida Bar, and the Florida Bar 
Professionalism Expectations, the Bounds of Advocacy, Florida Rules of Judicial 
Administration, and recent, relevant cases, and ethics opinions.  
 


CLIENT 
  client [ˈklīənt/]; noun 


1. A person we are to protect, defend, and represent 
his/her interests. 


2. A person that pays our bills and allows us a decent 
lifestyle. 


3. A person who is vulnerable, emotional, and capable 
of making very poor judgments without our 
guidance and direction. 


4. The same person who can induce stress, anxiety, 
and sleepless nights.  


 
A client is that special person that allows us to have jobs.  The client allows 


us to do what we are trained to do.  That person is entitled to our loyalty, confidence, 
and protection.  Treated properly, and trained early and often, a client can be a many 
faceted blessing.  Allowed to go unchecked, a client can be a nightmare.  Below are 
tools to make the relationship healthy and beneficial to client and lawyer. 


 
GETTING HIRED 


 
The initial contact:  Have staff interview and schedule the initial office 


conference.  Gain just enough public information to check for conflicts and to 
determine that the client is a possible fit.  Avoiding contact with a potential client 
until they come in for a scheduled consultation minimizes the risk of creating an 
inadvertent client relationship.  


 
Train staff carefully:  Take the time to thoroughly train staff having any 


contact with potential clients. Have them follow a script until they have developed 
their own expertise.  The initial contact must be friendly, courteous, and sympathetic.  
Staff must gather public information about the specifics of the potential client 
without receiving privileged and confidential information.  Sufficient training will 
pay substantial dividends.  Staff will learn to spot troublesome clients before a 
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consultation is scheduled.  Potential clients can begin to develop trust and affection 
that carries into the first meeting with the lawyer.  


 
Controlling conflicts:  Train staff to keep close and accurate records of: (1) 


who calls and doesn’t schedule an appointment: (2) who schedules an appointment 
but never comes in; and (3) the potential client that comes in for the scheduled 
appointment.  A client relationship is created with the third category, but not the first 
two.  


 
 Keep close tabs on the names of adverse parties.  It is the only reliable way to 
avoid conflicts. 
 
 Be cautious that if a conflict exists, the reason for the conflict cannot be 
disclosed.  If the adverse party calls for an appointment after the potential client has 
already been in, it violates confidence to tell the adverse party that a conflict even 
exists.  
 


Charge for the initial office conference:  Initial office conferences are a 
valuable learning experience for the potential client.  The lawyer typically gives 
more information than a client can absorb.  It has great value.  Don’t convey a 
message to a potential client that your time is not valuable.  Clients that want free 
advice rarely make good clients.  Recognize your value and charge accordingly.   


 
Not all conflicts require disqualification: Rule 4-1.9(a) provides that a 


lawyer who has formerly represented a client must not afterwards “represent another 
person in the same or a substantially related matter in which that person’s interest 
are materially adverse to the interests of the former client, absent consent.”  The 
controlling question often turns on the definition of “substantially related matter.”  
Matters are “substantially related” if they involve the same transaction or legal 
dispute, or if the current matter would involve the lawyer attacking work that the 
lawyer performed for the former client.  In Re: Amendments to the Rules Regulating 
Fla. Bar, 933 So 2d 417,445 (Fla. 2006).  In Alters v. Villoldo, 42 Fla. L. Weekly 
D1989 (3rd DCA Sept,2017), the plaintiffs’ lawyer had previously represented the 
defendant party, a lawyer, but in an unrelated matter.  The Court found insufficient 
basis to disqualify.  “Disqualification of a party’s lawyer …is a drastic remedy, one 
that must be employed only in limited circumstances.” Id.    
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If the lawyer consults with one party on an unrelated matter, and if no 
confidential information was divulged during that prospective client consultation 
that could harm or disadvantage the prospective client (in this case the former 
husband), then the lawyer is not precluded from representing the former wife in a 
family law matter involving the former husband. The court found the lawyer’s 
testimony persuasive that no confidential information had been divulged during that 
initial consult.  Kidd v Kidd, 219 So.3d 1021 (5th DCA 2017). 


 
If there was an attorney-client relationship, and the lawyer represents an 


interest adverse to the former client in the same or substantially related matter, then 
disqualification is warranted.  Philip Morris USA v. Caro, 203 So. 3d 944 (4th DCA 
2016). 


 
Beware of conflict shopping:  Beware of persons calling for appointments to 


create intentional conflicts.  Rule 4-1.18 delineates duties to prospective clients, but 
also recognizes that a person who consults a lawyer simply intending to disqualify 
the lawyer has engaged in a sham and should not be able to invoke this rule to create 
a disqualification.  Proving intent is a slippery slope.  Avoiding these situations is 
the far better course. 


 
Be cautious of referrals: Be cautious of referrals from existing clients that 


have the potential for developing conflicts.   
 
Second opinions permissible:  Is it permissible to meet with a person 


represented by another lawyer, who wants a second opinion? Yes. Such a conference 
does not violate Rule 4-4.2, which precludes communication with a person 
represented by another lawyer.  A lawyer may give a second opinion to a person 
already represented on how the current lawyer is handling the case, or give 
information on the services the lawyer may provide.  The lawyer should 
scrupulously avoid improperly soliciting the person.  Opinion 02-5, Professional 
Ethics of the Florida Bar (March 2007, revised August 2011) 
 


 
BUILDING A BETTER CLIENT 


 
Develop reasonable expectations:  A lawyer’s job is to tell clients the truth.  


This is often not what they want to hear.  We have a strong obligation to educate, 
and to provide a reliable road map of what outcome they can expect.  We are duty 
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bound to provide competent representation.  See Rule 4-1.1 Competency requires 
sufficient familiarity with predictable outcomes.  Developing reasonable 
expectations early in the process sets the tone for a more compliant and contented 
client.  There is nothing more shattering to a client than to learn late in the process 
that their desired outcome will not happen. Consider withdrawing If the client 
refuses to accept the education. See Professionalism Expectations 7.1 through 7.6. 


 
 Develop boundaries:  Clients are best kept at a professional working 
distance.  They are not our friends or buddies; at least not during active litigation.  
Be cautious of taking client calls after hours unless invited to do so.  Be cautious 
about responding to emails over the weekend or late at night, lest it becomes an 
expectancy.  Limit social contact.  
 
 Careful use of email:  Exchanging emails between lawyers is a fast and 
efficient way to communicate.  However, including clients on those emails is not 
appropriate.  Exchanging emails by “reply all” puts your client in direct 
communication with the opposing lawyer.  Rule 4-4.2 would apply.  Clients ought 
to receive copies of all emails, but forward them.  See Professionalism Expectations 
2.11 
 
 Text messages:  Texting can be a convenient and quick way to communicate 
with a client, if the client already has your cell phone number.  The ethical question 
is whether the communication is secure, and can it remain confidential.  It is 
suggested to avoid texting anything of substantive content. See Professionalism 
Expectations 2.6 and 2.17. 
 
 Read BLINK by Malcolm Gladwell:  Gladwell, Malcolm. “Blink: The 
Power of Thinking Without Thinking”(Little, Brown and Company), 2005.  This 
book presents an interesting discussion on the ways people process information and 
make decisions.  Recognizing how your client processes information is a valuable 
tool.  Is this a person that can make quick business like decisions in short order?  Or 
is this a person that needs longer time for reflective contemplation?  Asking a client 
that requires longer processing time to make a quick decision will cause an unhappy 
client.  Recognize the client’s decision-making process and build your case giving 
that person as much reasonable room as necessary to formulate an informed 
decision.   
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Billing practices:  This is such a critical component of the attorney-client 
relationship it justifies its own category and is addressed in the section titled Getting 
Paid, and Managing Client Money at page 25 below. 


 
Act with diligence and promptness:  It is a requirement.  Rule 4-1.3 requires 


a lawyer to act with diligence and promptness.  Best business practice suggests 
phone calls be returned promptly.  Respond to emails in the same way.  
Communication is paramount to meeting the client’s needs. Rule 4-1.4 requires 
informing clients of the progress of their case, and creates a duty to explain. 


 
 Implement office wide policy with staff on returning phone calls and emails.  
Have someone designated in your office to timely respond to the client if you can’t. 
 


A WORD ON CONFIDENTIALITY 
 
 When the lawyer MUST reveal confidential information:  Information 
learned from a client is to be kept confidential; it is one of the most revered tenets of 
lawyering.  As sacrosanct as that protection, there are limits. 
 
 Rule 4-1.6 sets forth when a lawyer MUST reveal confidential information: 
(1) to prevent a client from committing a crime; or (2) to prevent a death or 
substantial bodily harm to another. 
 
 Further, a lawyer may not counsel or assist a client in conduct that is criminal 
or fraudulent. See Rule 4-1.2(d).  Similarly, a lawyer has a duty under Rule 4-
3.3(a)(4) not to use false evidence.  This duty is essentially a special instance of the 
duty required in rule 4-1.2(d) to avoid assisting a client in criminal or fraudulent 
conduct.  
 
 Where practical, the lawyer should seek to persuade the client to take suitable 
action.  A disclosure adverse to the client’s interest should be no greater than the 
lawyer reasonably believes necessary to the purpose.  Rule 4-1.6 
 
 If the lawyer’s services will be used by the client in materially furthering a 
course of criminal or fraudulent conduct, the lawyer must withdraw.  Rule 4-
1.16(a)(1). 
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 When the lawyer MAY reveal confidential information:  There are 
circumstances when a lawyer is permitted to disclose confidential client information.  
These include disputes between lawyer and client, to defend a criminal charge or 
civil claim against the lawyer based on conduct in which the client was involved, 
and to comply with the Rules Regulating the Florida Bar.  Rule 4-1.6(c). A classic 
example of application of this Rule is where the client sues the lawyer for 
malpractice.  The plaintiff waives the right to attorney confidentiality to the extent 
the defendant lawyer needs to make use of the confidential information to defend 
himself.  See Miccosukee Tribe of Indians v. Lehtinen, 114 So. 3d 329 (3rd DCA 
2013). 
 
 When disclosure is mandated, or permitted, the lawyer must disclose no more 
information than is required to meet the requirements or accomplish the purpose of 
the Rule. 
 


COLLABORATIVE LAW AGREEMENTS 
 
 Following adoption of Fla. Fam. L.R.P. Rule 12.745 dealing with the 
Collaborative Law Process the Florida Supreme Court approved and adopted Rule 
4-1.19, effective July 1, 2017.  See In Re: Amendments to Rule Regulating the 
Florida Bar 4-1.19, 218 So. 3d 440 (Fla. 2017).   This rule sets forth three separate 
requirements for a valid collaborative process to proceed:  (1) The duty to explain 
the process to the prospective client addresses 8 categories of information to be 
shared, before the lawyer will have obtained the informed consent; (2) a written 
agreement is required, to be signed by all participating lawyers and clients, that 
includes 7 factors, and (3) the lawyer must reasonably inquire whether the 
prospective client has a history of any coercive or violent relationship with another 
party in a family law matter. 
 
 


SPECIAL CLIENT ISSUES 
    


A lying client:  We have all had them. There are two common varieties: (1) 
the client that tells us the truth, but forbids us to disclose the falsehood, even where 
directly relevant or required, and (2) the client that lies to us. Both are dangerous, 
especially the latter.  Neither makes a good client.  Absent proof that either can be 
rehabilitated, declining representation or withdrawing are sound options. The lying 
client puts the lawyer at direct odds with the duty to protect confidentiality, and the 
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requirements of candor to the court and others.  Some situations require the lawyer 
to report the falsity to the court; others require termination of representation.  These 
topics are addressed in greater detail elsewhere. These are the clients that make us 
hate our job.  No client is worth a Bar Grievance. Avoid these people. 
 
 Demanding client / incessant contact:  This client can quickly exhaust staff.  
What is causing the behavior?  Is this client just nervous? Scared? Or, does the client 
lack boundaries?  Is the client venting and just wants to be heard?  Or, is the client 
demanding unreasonable actions on an unreasonable time table?  
 
 The nervous or scared client can often be converted to a wonderfully 
compliant client once confidence is built up that the lawyer is taking care of details.  
The client that lacks boundaries or is otherwise just unreasonable is hard to re-train, 
and they often are not worth the energy required to represent them.  
 
 Impaired client:  Protecting the best interests of the client who can only 
marginally process the situation creates a delicate balance between protecting 
confidentiality at the risk of having a client make decisions he/she may not have the 
mental capacity to make.  At what point is a guardianship warranted?  Rule 4-1.14 
directs that when a client’s ability to make adequate decisions is impaired, the lawyer 
shall, as far as reasonably possible, maintain a normal client-lawyer relationship.  
Also see Opinion 85-4, Professional Ethics of the Florida Bar (Oct. 1985, revised 
August 2011); Bounds of Advocacy 3.6 
 


A lawyer may seek the appointment of a guardian or take other protective 
action only when the lawyer reasonable believes that the client cannot adequately 
act in the client’s own interest. The lawyer acts as a de facto guardian.  Even if the 
person has a legal representative, the lawyer should accord the represented person 
the status of client, particularly in maintaining communication. 


 
Appointment of a legal representative may be expensive or traumatic for the 


client.  Evaluation of these considerations is a matter of professional judgment on 
the lawyer’s part.  Disclosure of the client’s disability can adversely affect the 
client’s interests.  The lawyer may seek guidance from a diagnostician. Rule 4-1.14. 


 
It is not uncommon for the children of an elderly spouse to contact and hire a 


lawyer for divorce.  Are they acting in the best interest of the parent?  Or is the true 
motivation personal gain?  Regardless, once hired, the lawyer acts for the client, and 
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needs to be sensitive to the stated needs of the client, and not the children, who may 
be paying the bills. Bounds of Advocacy 3.7. 
 
 Inactive or MIA client:  One of the more frustrating situations is representing 
the client in a family law matter that refuses to participate. This includes a client that   
ignores discovery deadlines.  When forced to comply, the disclosure is materially 
incomplete. This client often doesn’t want the divorce, and assumes by ignoring it, 
the process will just go away. The other extreme is the client that doesn’t like the 
expected outcome; dividing the net worth in half is just not palatable.  The lawyer’s 
obligation is to lead the client through the process as much as possible.  If the client 
still refuses to cooperate, then terminating representation may be the only realistic 
recourse. 
 
 Developing dislike for client or case:   There are certain people and cases 
that are just troublesome.  Recognize the human tendency of avoidance.  Clients we 
don’t like are the last to get a return phone call.  Their file goes to the bottom of our 
desk.  We avoid confrontation by avoiding the file altogether.  The longer we ignore 
the client the worse the problem.  Recognize those situations early on, and be willing 
to internally confront the blockage.  Once the avoidance tendency is recognized, then 
the lawyer can either get over it and move on more aggressively, or withdraw.  
 
 Sex with client:  Never a good idea.  Rule 4-4.8(i) specifically defines 
misconduct to engage in sexual conduct with a client or a representative of a client 
that exploits or adversely affects the interests of the client or the lawyer-client 
relationship.  Bounds of Advocacy 4.4 


If the sexual conduct commenced after the lawyer-client relationship was 
formed, it shall be presumed that the sexual conduct exploits or adversely affects the 
interests of the client or the lawyer-client relationship. A lawyer may rebut this 
presumption by proving by a preponderance of the evidence that the sexual conduct 
did not exploit or adversely affect the interests of the client or the lawyer-client 
relationship. 


 
The prohibition and presumption stated in this rule do not apply to a lawyer 


in the same firm as another lawyer representing the client if the lawyer involved in 
the sexual conduct does not personally provide legal services to the client and is 
screened from access to the file concerning the legal representation. 
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WHEN DOES THE CLIENT RELATIONSHIP TERMINATE? 
 


  Mandatory withdrawal:  There are certain instances when a lawyer 
MUST decline or terminate representation. Rule 4-1.16 tells us that unless a court 
order directs otherwise, a lawyer shall decline representation, or withdraw from 
further representations if: 


(1) The representation will result in violation of the Rules of Professional 
Conduct or law; 


(2) The lawyer’s physical or mental condition materially impairs the 
lawyer’s ability to represent the client; 


(3) The lawyer is discharged; 


(4) The client persists in a course of action involving the lawyer’s services 
that the lawyer reasonably believes is criminal or fraudulent, unless the 
client agrees to disclose and rectify the crime or fraud; 


(5) The client has used the lawyer’s services to perpetrate a crime or fraud, 
unless the client agrees to disclose and rectify the crime or fraud. 


Permissive withdrawal: Except when a court order requires continued 
representation, a lawyer may withdraw any time it can be accomplished without 
adverse effect on the interests of the client.  Withdrawal is permitted when the client 
insists on action the lawyer considers repugnant, imprudent, or with which the 
lawyer has fundamental disagreement.  It is also permitted if the client fails to fulfill 
an obligation to the lawyer regarding the lawyer’s services, after reasonable warning 
to cure. Failure to pay fees, and failure to comply with discovery are two common 
examples.  Rule 4-1.16. 
   
 When does representation end:  Fla. R. Jud. Admin. Rule 2.505 governs 
how termination ends: (1) By court order permitting withdrawal, after adequate 
notice to the client, (2) By substitution of attorneys, with court order, (3) 
Automatically, without court order, upon termination of the proceeding, and 
following expiration of any time for appeal, where no appeal is taken, and (4) Filing 
a Notice of Completion in cases of limited representation under Florida Family Law 
Rule of Procedure 12.040. 
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 It is becoming a common practice in some circuits for lawyers to file a Notice 
of Conclusion of Representation. While the form is only required in cases being 
handled under Fla. Fam. L.R.P. Rule 12.040, it is a handy way of letting the opposing 
lawyer know that you are no longer representing the former client.  Like Notices of 
Unavailability, the notice may not have legal significance, but it is a usual tool 
nonetheless.   
 


LITIGATION / DEALING WITH OTHERS 
 


Fairness with opposing party and counsel:  Rule 4-3.4 lists a plethora of 
prohibitions. 


 The portions most prevalent in a family law setting include: 


 Unlawfully obstruct another party’s access to evidence 


 Unlawfully alter, destroy, or conceal a document or other material that 
the lawyer reasonably should know relates to a pending or reasonably 
foreseeable proceeding; nor counsel or assist another person to do such 
an act 


 Fabricate evidence, or assist a witness to testify falsely 


 Make a frivolous discovery request 


 Intentionally fail to comply with a proper discovery request by an 
opposing party 


 Threaten to present criminal charges solely to obtain an advantage in a 
civil matter 


 Threaten to present disciplinary charges solely to obtain an advantage in 
a civil matter 


Also note the many listed expectations under Professionalism Expectations 3. 
Adherence to a fundamental Sense of Honor, Integrity and Fair Play. 


What about “cleaning up” a client’s social media sites? If a family matter is 
pending or reasonably foreseeable, then social media information data must be 
preserved.  See Opinion 14-1, Professional Ethics of the Florida Bar (June 2015, 
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revised September 2016).  It is permissible to change privacy settings so the social 
media pages are no longer publicly accessible, but all data is to be preserved.  What 
constitutes an “unlawful” obstruction or concealment of evidence is a legal question 
and has been addressed by many decisions.  For an ethical evaluation, there is a 
degree of difference between advising a client to clean up social media ahead of any 
request for production, and the advice once the material has been requested.  Once 
the request for production has been made, and if relevant, any effort by the lawyer 
to assist in the destruction amounts to a serious violation.  Opinion 14-1, supra, and 
the cases cited therein. 


 
What about discovery documents in possession of the lawyer but the client 


refuses consent to disclose them?  In Meier v. Meier, 835 So. 2d 379 (3rd DCA 
2003), the lawyer for the husband was required, under this Rule, to release 
discoverable documentation in his possession against his client’s will.   
 


Cooperation with scheduling:  Lawyers are duty bound to cooperate with 
scheduling hearings and depositions.  Cooperation is defined as checking on the 
opposing lawyer’s availability.  It is not asking opposing lawyer for permission to 
proceed.  Lawyers are “unavailable” only with a pre-existing hearing, trial, 
mediation, or vacation.  Hearings trump depositions usually.  A request for 
availability ought to be responded to the same day if possible and certainly no later 
than 24 hours.  Bounds of Advocacy 1.12. 
 


How does one deal with the lawyer who consistently refuses to timely respond 
to scheduling requests?  Or, if they do timely respond, they always have “conflicts” 
of an undisclosed nature.  Most judges won’t set hearings unless both lawyers have 
confirmed their availability.  The refusal of a lawyer to respond creates unnecessary 
delay, and added expense.  The trial judges can help curtail this abuse with stringent 
enforcement of requiring lawyers to respond to scheduling requests timely.  One 
cure is to have the trial judge set hearings without waiting for the other lawyer to 
respond to availability, if the delay is unreasonable.  This problem also lends itself 
to a professionalism complaint at the local level. 


 
Meritorious claims:  A lawyer shall not bring or defend a proceeding, or 


assert or controvert an issue, unless there is a basis in law and fact that is not 
frivolous, which includes a good faith argument for an extension, modification, or 
reversal of existing law.  See Rule 4-3.1 This rule is similar in text to FS 57.105, but 







 
20 of 48 


 
 


be aware; violation of this rule could result in Bar sanctions, not just exposure to 
attorney fees. 
 


Requirement for expediting litigation:  Rule 4-3.2 requires a lawyer to 
make reasonable efforts to expedite litigation consistent with the interests of the 
client.  The comment to this Rule carries a strong warning. Dilatory practices bring 
the administration of justice into disrepute.  It is not proper for a lawyer to routinely 
fail to expedite litigation solely for the convenience of the advocates. The lawyer is 
acting contrary to this rule if delay is done to frustrate an opposing party’s attempt 
to obtain rightful redress or repose.  It is not a justification that the bench and bar 
often tolerate similar conduct. The question is whether a competent lawyer acting in 
good faith would regard the action as having some substantial purpose other than 
delay.  Realizing financial or other benefit from otherwise improper delay in 
litigation is not a legitimate interest of the client.  See also Professionalism 
Expectations 3.1. 


 
A too common situation in a family law setting is where the moneyed spouse 


uses the process to add layers of delay.  The desire is usually motivated to wear the 
impecunious spouse down, deny him/her access to the family wealth, and create such 
financial hardship that the spouse will settle far cheaper than reasonable.  This 
situation occurs too often when the assets are all titled in one spouse’s name.  They 
ultimately are marital, but the other spouse has no access.  Obtaining a partial 
equitable distribution payment is a difficult legal burden to meet.  This rule can result 
in sanctions for the lawyer that participates in this scheme.  


 
Requirement for candor and honesty to the court:  Rule 4-3.3 has great 


significance for the family law lawyer. It addresses the lawyer’s absolute duty of 
candor.  Just as significantly, it addresses the lawyer’s duty when it becomes 
apparent that the client offers false testimony.  This rule governs all court 
proceedings, and depositions.   


 
 Specifically, a lawyer shall not knowingly offer evidence that the lawyer 
knows to be false.  If a lawyer, the lawyer’s client, or a witness called by the lawyer 
has offered material evidence and the lawyer comes to know of its falsity, the lawyer 
shall take reasonable remedial measures including, if necessary, disclosure to the 
court.  A lawyer has a duty to refuse to offer evidence that the lawyer reasonably 
believes is false. 
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A lawyer who represents a client in a deposition and who knows that a person 


intends to engage, is engaging, or has engaged in criminal or fraudulent conduct 
related to the proceeding will take reasonable remedial measures, including 
disclosure to the court. 
 
 The duties stated in this rule continue beyond the conclusion of the proceeding 
and apply even if compliance requires disclosure of information otherwise protected 
by rule 4-1.16 (declining or terminating representation). 
 
 This rule is a classic example of the family lawyer’s conflicting duties to client 
and court.  How often have these situations presented themselves? 


 
1. Your client admits that she has collected cash for years, wanting to have 


some financial independence.  She uses her stash to pay your fees.  She 
fails to disclose her stash on her FA.  Her deposition is taken, and she 
denies any other assets. 


 
2. Your client tells you his Company has voted to make a huge distribution 


to key management (him included).  It won’t be public for a few 
months.  He wants to file immediately, because he knows the filing date 
governs identity of assets, and he doesn’t want to disclose the bonus. 


 
3. You learn through reviewing your client’s bank records there are large 


transfers to an undisclosed account.  Client blows it off as money 
already spent.  You become suspicious of undisclosed accounts when 
the spending greatly exceeds traceable income.  Client continues to 
deny any outside asset and accuses you of working for the other spouse. 


 
4. The client tells you of an extramarital affair.  No worries.  No serious 


money was spent so there is no dissipation.  However, the client has 
been diagnosed with a STD.  He doesn’t dare tell his wife, although she 
has been exposed.  He denies any affair during his deposition. 


 
5. Your client bought a boat with funds her wife doesn’t know about.  No 


problem.  It is titled in the name of a friend.  The friend testifies that it 
is the friend’s boat.  The friend successfully blocks any financial 
discovery of the friend’s finances. 







 
22 of 48 


 
 


 
Which of these fact patterns require the lawyer to disclose the client 


confidences to the opposing lawyer? To the court? Which require the lawyer to 
withdraw, and disclose the falsity? 


 
The balancing measure on all deception situations is that loyalty to the client 


is outweighed by the lawyer’s duty to the legal process.  If necessary to rectify the 
situation, a lawyer must disclose the existence of the client’s deception to the court.  
Such disclosures can cause grave consequences to the client.  But the alternative is 
that the lawyer is cooperating in deceiving the court, thereby subverting the truth 
finding process that the adversary system is designed to implement.  See rule 4-
1.2(d). In many of these situations, rule 4-1.16 requires the lawyer to withdraw if the 
client refuses to “come clean” and admit the falsity. 


 
In Fla. Bar v. Dupee, 160 So. 3d 838 (Fla. 2015), the lawyer handling a family 


law case was found to have knowingly filed an inaccurate financial affidavit and 
knowingly failed to disclose the existence of a cashier’s check belonging to the 
client.  The referee recommended a 90-day suspension.  The lawyer appealed. 
Instead, the Supreme Court ordered a one-year suspension.  See also Opinion 75-19, 
Professional Ethics of the Florida Bar (March 1977, revised August 2015).  “In 
short…the attorney-client privilege is not to be preserved at all costs, or at the cost 
of the principles of the Code…” In most situations, the problem would be rectified 
with the lawyer having the client disclose the fraud, which avoids the need for the 
lawyer to make the disclosure to the court. 


 
In Fla. Bar. V. Rosenberg, 169 So. 3d 1155 (Fla. 2015), the lawyer was found 


guilty of intentionally failing to comply with a discovery request.  He waited over a 
year to respond to plaintiffs’ request for production, and then ignored various court 
orders requiring him to comply.  The referee recommended a 91-day suspension. 
The Supreme Court disagreed, and ordered a one-year suspension. 


 
 The facts in Fla. Bar v. Whitney, 132 So. 3d 1095 (Fla. 2013) started out 


simple enough.  The lawyer was sued for malpractice.  He defended himself in the 
civil case.  He lied at his deposition.  He refused to fully comply with discovery.  
The Bar filed a complaint arising out of his handling of that civil case.  The referee 
found him guilty of violating Rule 4-3.4, among other rules, and recommended a 91-
day suspension. The Supreme Court ordered a one-year suspension. 
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In Fla. Bar v. Bischoff, 212 So. 3d 312 (Fla. 2017) the lawyer received a one-
year suspension for filing a false notice indicating he had served discovery responses 
when he had not filed them. 


 
In Fla. Bar v. Swann, 116 So. 3d 1225 (Fla. 2013) the lawyer was found guilty 


of many bad acts.  One specific count dealt with him concealing marital assets during 
his own divorce, refusing to make himself available for his deposition, failing to 
comply with disclosure, and forging his wife’s name on a mortgage.  In yet another 
case, the referee recommended a 91-day suspension, but the Supreme Court ruled 
disbarment.  


 
What about a client fraud discovered after the representation ends? Is there an 


on-going obligation to report it to the court? Yes, if the client’s fraud is clearly 
established.  The responsibility for the factual determination of whether the fraud is 
clearly established remains with the lawyer.  See Opinion 82-3, Professional Ethics 
of the Florida Bar (May 1982, revised June 2015) 


 
Truthfulness is required: With the emphasis on professionalism and 


civility, we are all reminded there is a specific Rule that requires lawyers to tell the 
truth. Rule 4-4.1 instructs that while representing a client, a lawyer shall not 
knowingly make a false statement of material fact or law to a third person, or fail to 
disclose a material fact to a third person when disclosure is necessary to avoid 
assisting the client in a criminal or fraudulent act.  This Rule creates no affirmative 
duty to inform the other side, but a misrepresentation will have occurred if the 
lawyer affirms a statement of another person that the lawyer knows is false.  
Misrepresentations can also occur by partially true but misleading statements, or 
omissions that are the equivalent of false statements. 


 
 Professionalism Expectations 2. Honest and Effective Communication is 


worth quoting in full: “A lawyer’s word is his or her bond. Effective communication 
requires lawyers to be honest, diligent, civil, and respectful in their interactions with 
others.” 


 
Respect for  rights of  third persons:  In representing a client, a lawyer may 


not use means that have no substantial purpose other than to embarrass, delay, or 
burden a third person.  A lawyer may not knowingly use methods of obtaining 
evidence that violate the legal rights of a third person.  Last, a lawyer who receives 
a document or electronically stored information and knows, or reasonably should 
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know, that the document or electronically stored information was inadvertently sent, 
must promptly notify the sender.  Rule 4-4.4 


 
This Rule has application in too many family law cases.  How often do we see 


depositions or subpoenas involving third persons motivated to embarrass, delay or 
burden?  How often does the client wind up with questionable records in his / her 
possession? 


 
In a strongly worded ethics opinion, the committee concluded that a lawyer 


whose client provided the lawyer with wrongfully obtained documents may need to 
consult with a criminal defense lawyer to determine if the client committed a crime.  
The lawyer must tell the client that the materials cannot be kept, reviewed, or used 
without informing the opposing party.  If the client refuses to consent to disclosure, 
the lawyer must withdraw. See Opinion 07-1, Professional Ethics of the Florida Bar 
(September 2007, revised August 2011).  In this fact pattern, the wife of the inquiring 
lawyer had obtained records from the husband’s business and had accessed his email 
password to obtain personal mail and financial records. This was not inadvertent 
disclosure.  Rather, the materials were deliberately obtained by the client without the 
permission of the opposing party. 


 
Rule 12.400 Amended: A new subdivision (b) has been added to Fla. Fam. 


L.R.P. Rule 12.400, Confidentiality of Records and Proceedings, stating that all 
documents containing sensitive information must be filed in conformity with Florida 
Rule of Judicial Administration 2.425 (Minimization of the filing of Sensitive 
Information).  The amendment is meant to raise awareness of this requirement.  This 
amendment became effective January 1, 2018. 


 
Are you kidding me?  The worst of us is sometimes still too much to absorb.  


Three lawyers from the same firm, a paralegal, and a police officer conspired to have 
the opposing lawyer arrested for DUI during the middle of a high profile civil trial.  
They then lied about the events, and conspired to hide all the exculpating evidence.  
They were surprised when the Supreme Court permanently disbarred them.  Fla. Bar 
v Adams; Fla. Bar v Filthaut, 198 So. 3d 593 (Fla. 2016). 


 
When the client  won’t cooperate with discovery:   The lawyer has an 


affirmative obligation to timely and honestly comply with discovery.  If the client 
refuses to cooperate, after all reasonable efforts to rehabilitate have failed, then the 
lawyer ought to withdraw. 
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  Special problems with financial affidavits:  Incomplete and inaccurate 


financial affidavits can have serious negative consequences to clients.  Many of 
those problems can be avoided by the lawyer taking extra precaution in reviewing 
the entries before filing. Too often, completing the financial affidavit is left to staff 
or the client.  Even the most experienced paralegal won’t have the practiced eye of 
the lawyer.  Read these affidavits carefully, and scrutinize them as you know 
opposing counsel will.  Make use of footnotes to explain entries where further 
explanation will lead to more accurate disclosure. Remind clients that false financial 
affidavits have no real statute of limitations. Fla. Fam. L.R.P. Rule 12.540. 


 
 


GETTING PAID, AND MANAGING CLIENT MONEY 
 
 A Refresher on Trust Accounts:  Rule 5-1.2 addresses trust accounting 
records and procedures.  This Rule sets forth the minimum accounting records to be 
maintained: 


1.  A separate file or ledger with and individual card must be maintained 
for each client, and each client matter. 


2. Every law firm with more than 1 lawyer must have a written plan in 
place for supervision and compliance with this Rule. 


3. Every lawyer must make monthly reconciliations within each client or 
matter account, and against all trust ledger cards. 


4. Every lawyer must have an annual detailed list identifying the balance 
of trust money held for each client. 


5. The reconciliations, comparisons and listings must be retained for at 
least 6 years. 


6. Any lawyer with actual knowledge that the firm’s trust account(s) or 
trust accounting procedures do not comply with Chapter 5 may report 
the noncompliance to the managing partner or shareholder of the firm.  
If the noncompliance is not corrected within a reasonable time, the 
lawyer must report the noncompliance to staff counsel for the Bar. 
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 If there ever is a shortage in the trust account, Rule 5-1.1 requires the lawyer 
to notify the Bar’s regulation department immediately, with an explanation for the 
cause, and the amount replenished.  Any bank with IOTA funds is also required to 
notify the Bar, and that notice happens almost instantly.  It is not uncommon for the 
Bar to send a letter of inquiry even before the lawyer is aware of a shortage. 
 
 Disbursing money out of Trust without the implied agreement or consent of 
the owner of those funds or without a court order has damaging consequences.  In a 
recent family law case that wound up before the Supreme Court, the wife’s lawyer 
was holding funds delivered by the husband from a loan the husband obtained 
wrongfully on the marital home.  The lawyer, believing his client was entitled to half 
of the funds, distributed money to her and to himself for payment of fees and costs.  
The case later settled, and all funds disbursed out of trust were accounted for and 
resolved with the husband.  However, the court referred the facts to the Fla. Bar.  
The referee recommended a 90-day suspension followed by one-year probation.  The 
Supreme Court instead ordered a one-year suspension followed by two years of 
probation.  Fla. Bar v Brutus, 216 So. 3d 1286 (Fla. 2017). 
 
 Safe Deposit Boxes:  If a lawyer uses a safe deposit box to store trust funds 
or property, the lawyer must advise the institution in which the deposit box is located 
that it may include property of clients or third persons.  If you are holding jewelry, 
bearer bonds, cash, or other such valuables for a client and they are stored in a safe 
deposit box, your bank must be notified.  See Rule 5-1.1 
 


Delegating trust accounting responsibility:  Most of us rely on staff or 
accounting personnel to balance trust accounts and otherwise keep us in compliance.  
It is permissible to have others handle the details, but compliance with trust account 
requirements is a non-delegable obligation.  It is the lawyer’s sole responsibility.   
Opinion 64-40, Professional Ethics of the Florida Bar (Reconsidered) (May 1987, 
revised August 2011). 


 
Monitor trust accounts carefully.  Implement procedures to have only the 


lawyer open bank account records, and follow up on personally reviewing monthly 
reconciliations.  It is permissible to allow non-lawyers sign trust checks, but it is not 
a recommended practice. 
 


Billing frequency: – at least monthly.  Bounds of Advocacy 5.2. 
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Written representation agreements:  Put it in writing! No fee dispute is 
more easily avoided than clearly defining the terms of the representation.  Include 
details on the service to be provided by the lawyer, and the cooperation and payment 
requirements of the client. Rule 4-1.5 does not require written documentation unless 
the fee is nonrefundable; even then the client need not sign the document if a letter 
to the client sets forth the fee details.   Note that Rule 4-1.19 also requires a detailed 
written agreement signed by all lawyers and parties in a collaborative law 
proceeding. A much better practice is to put all representation agreements in writing, 
signed by the client. Bounds of Advocacy 5.1. 


 
General Overhead:  General overhead is to be accounted for in a lawyer’s 


fee, whether hourly, flat, or nonrefundable.  Clients can be charged for in-house costs 
for items such as copying, faxing, computerized research, paralegal services, courier 
services, and the like, but only for the actual amount incurred.  A flat monthly 
amount, or a percentage of the monthly bill is not permitted, even if such provisions 
are included in the representation agreement. See Rule 4-1.5. 


 
Credit Plans:  Advance fees and costs paid by credit card or other credit plan 


must be promptly deposited into trust.  The lawyer must add the lawyer’s own money 
to the trust account in an amount equal to the amount charged by the credit plan. See 
Rule 4-1.5 
 


Retainers vs Advanced Fees:  A common misnomer is calling money paid 
by a client for future fees a retainer.  By Bar definition, retainers are funds paid to 
guarantee the future availability of the lawyer’s legal services and are earned by the 
lawyer upon receipt.  Retainers, being funds of the lawyer, may not be placed in the 
client’s trust account.  Similarly, a flat fee is a sum of money paid to a lawyer for all 
legal services to be provided in the representation, and is earned upon payment and 
belongs to the lawyer.  A flat fee is not to be deposited into trust. Advances for fees 
and costs (funds against which costs and fees are billed) are the property of the client 
and must be maintained in trust, separate from the lawyer’s property.  Any unearned 
portion of an advance fee is to be returned. See Rule 5-1.1; Rule 4-1.5; Rule 4-
1.16(d); Opinion 93-2, Professional Ethics of the Florida Bar (Oct. 1993, revised 
August 2011). 


 
Once money is deposited into trust, the lawyer is entitled to retain the fees and 


costs owed.  However, a lawyer may not hold funds to coerce a client into accepting 
the lawyer’s contention.  The disputed portion of the funds must be kept in a trust 
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account and the lawyer should suggest means for prompt resolution. The undisputed 
portion of the funds is to be promptly returned. 


 
Controversies on the amount of fees are not grounds for disciplinary 


proceedings, unless the amount demanded is clearly excessive, extortionate, or 
fraudulent. 


 
Non-refundable fees:  Such fees are permissible, providing the amount is not 


excessive.  If the fee at the onset of the representation is reasonable, it may become 
excessive if the representation is terminated early on, or before the majority of the 
anticipated work is performed.  See Opinion 93-2, Professional Ethics of the Florida 
Bar (Oct. 1993, revised August 2011).  All non-refundable fee agreements must be 
in writing. 


 
Contingent fees:  A lawyer may not charge or collect any fee in a domestic 


relations matter that is contingent upon the securing of the divorce or upon the 
amount of alimony or support, or property distribution.  However, contingent fees 
are permitted with the recovery of post-judgment balances due under support, 
alimony, or other financial orders, because such contingent contracts do not 
implicate the same policy concerns.  See Rule 4-1.5 


 
The Danger of accounts receivables:  A lawyer’s job is to offer diligent, 


competent service; a client’s job is to pay for that service.  DO NOT let a client get 
behind in payment obligations without making satisfactory arrangements.  Clients 
are better served if they have a financial stake in the process.  This is especially true 
when the client is the spouse used to having the other spouse pay the bills.  If the 
Client does not perceive that they have a financial responsibility, their attitude 
towards the process is less positive.  


 
Arbitrating fee disputes:  Chapter 14 has established a procedure for 


resolving fee disputes and lawyers are encouraged to consider submitting to it.  Be 
aware that mandatory arbitration clauses require special language in the written 
agreement.  The potential client has to be advised to consider obtaining independent 
legal advice on the advisability of entering into a mandatory arbitration clause.  The 
contract also has to contain the following language, in bold print: 


 
 NOTICE: this agreement contains provisions requiring 
arbitration of fee disputes.  Before you sign this agreement, you 
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should consider consulting with another lawyer about the 
advisability of making an agreement with mandatory arbitration 
requirements. Arbitrations proceedings are ways to resolve 
disputes without use of the court system.  By entering into 
agreements that require arbitration as the way to resolve fee 
disputes, you give up (waive) your right to go to court to resolve 
those disputes by a judge or jury.  These are important rights that 
should not be given up without careful consideration.  See Rule 4-
1.5(f) 
 
Suing clients for fees:  For many years, the mantra from the Fla. Bar and 


most malpractice carriers was to avoid suing clients for fees except as a last resort. 
See Opinion 88-1, Professional Ethics of the Florida Bar (July 1988, revised August 
2011).  The strong suggestion is that the lawyer should not enforce the payment 
agreement until the underlying matter had concluded, and after the lawyer had 
withdrawn.  However, nothing in the Rules prevents a lawyer from enforcing a fee 
agreement.  If the fees claimed are not excessive and do not run afoul of other rules, 
there is no bar to suing a client for unpaid fees.  A better practice is to get the client 
to stipulate to a charging lien, if there are assets sufficient to satisfy the balance.  
Remember that the lien by itself will not get you paid.  The lien needs to be reduced 
to a court order.  


 
Reporting former clients to credit service:   It is ethically permissible to 


report a delinquent former client to a credit reporting service providing no 
confidential information unrelated to the collection of the debt is disclosed, and 
providing the debt is not in dispute. Opinion 90-2, Professional Ethics of the Florida 
Bar (March 1991, revised August 2011). 


 
 


KEEPING THE FLORIDA BAR HAPPY 
 
 Below are a collection of odds and ends and miscellaneous general subject 
matters.  
 


The rest of the Rules:  Rules regulating the Florida Bar consist of 20 
chapters. Most of us are generally familiar with Chapter 4, addressing the Rules of 
Professional Conduct.  There are several other chapters worthy of note for purposes 
of this article. Chapter 5 sets forth the Rules Regulating Trust Accounts. Chapter 6 
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addresses Legal Specialization and Education Programs (BLSE), the source for 
finding the standards for Board Certification. Chapter 14, Grievance mediation and 
Fee Arbitration, establishes a program for resolving grievance mediation and fee 
dispute arbitration.  Chapter 19 establishes the Center for Professionalism. 
 


Judicial Administration:  Also, be mindful of the Florida Rules of Judicial 
Administration (Fla. R. Jud. Admin.).  Those rules address disqualification of a trial 
judge (Rule 2.330), govern appearances and termination of appearances by lawyers 
(Rule 2.505), and set forth the procedure for admission to appear Pro Hoc Vice (Rule 
2.510).  Rule 2.425 lists the detail on filing sensitive information in pleadings and 
court filings. 


 
Cloud computing:  Lawyers may use cloud computing if they take reasonable 


precautions to ensure that confidentially of client information is maintained.  The 
service provider must maintain adequate security.  The lawyer also must have 
adequate access to the information stored remotely. See Opinion 12-3, Professional 
Ethics of the Florida Bar (January 2013, revised April 2016). 


 
Non-lawyers and E-portal:   A lawyer may provide log-in credentials to the 


E-portal to trusted non-lawyer employees, and it is commonly done.  Be reminder to 
immediately change the password if the non-lawyer employee leaves the employ or 
shows any untrustworthiness in the E-portal.  Opinion 12-1, Professional Ethics of 
the Florida Bar (June 2012, revised February 2013). 
 
 Wipe out stored data:  Because of the confidential client information stored 
on the many devices that contain storage media, each lawyer must take adequate 
steps to sanitize any device going out of service.  This includes printers, scanners, 
copiers, old cell phones, facsimile machines, and computers.  Opinion 10-2, 
Professional Ethics of the Florida Bar (September 2010, revised September 2014). 
 
 Disposing of files:  A lawyer who intends to dispose of client files is to make 
a diligent attempt to contact the client and determine the client’s preference.  The 
file of any client who cannot be contacted needs to be reviewed by the lawyer, and 
can only be destroyed once it is determined that no original important papers are in 
the file.  Opinion 81-8, Professional Ethics of the Florida Bar (January 1981, revised 
August 2011).  A better practice is to scan closed files and store them electronically.  
The hard file can be returned to the client at the conclusion of the representation. 
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 Compensation to staff:  A lawyer may not give a bonus to a non-lawyer 
employee solely based on the number of hours worked by the employee.  The family 
law lawyer cannot pay a staff person a bonus based on the number of hours worked 
on a particular file, as a reward for productivity on that file.  Rule 4-5.4 prohibits 
sharing legal fees with a non-lawyer.  Paying a bonus based on hours earned is too 
closely aligned with fee sharing.  Opinion 02-1, Professional Ethics of the Florida 
Bar (January 2002, revised May 2016.  Bonuses are permissible, of course, as long 
as they are not tied to hours billed. 
 
 A little humor:  There is actually an Ethics Opinion that says it is improper 
for a lawyer to leave a supply of business cards at a bank, or other business, so the 
cards may be used in referring the business’s customers to the lawyer. Opinion 62-
69, Professional Ethics of the Florida Bar (May 1963, revised August 2011).  Query- 
is it improper to leave business cards on the tables of a wedding reception? Two 
potential clients arise with each wedding, and statistically, the bride, groom or the 
guests will need divorce advise at some point…… 
 
 Advertisements:  Any lawyer who advertises services shall file a copy of 
each advertisement with the Fla. Bar at least 20 days prior to the first publication. 
Rule 4-7.19.  Information contained on a lawyer’s website is exempt from this rule, 
Rule 4-7.20, providing the content on the website does not violate the deceptive and 
inherently misleading information prohibited by Rule 4-7.13, and is not potentially 
misleading in violation of Rule 4-7.14, and is not unduly manipulative or intrusive, 
as precluded by Rule 4-7.15. 
 
 Free speech, except: A lawyer shall not make a statement the lawyer knows 
to be false, or with reckless disregard as to its truth or falsity, concerning the 
qualifications or integrity of a judge, mediator, arbitrator, magistrate, or public legal 
officer.  Rule 4-8.2. 
 
 Mandatory reporting of misconduct:  It is a long-standing rule that each of 
us has an obligation to the respect and sanctity of our profession to report misconduct 
of other lawyers, or misconduct of judges, to the Fla. Bar.  The specific language is 
that mandatory reporting arises when the lawyer knows that another lawyer has 
committed a violation that raises a substantial question as to that lawyer’s honesty, 
trustworthiness, or fitness as a lawyer.  For mandatory reporting of judges, the 
violation has to raise a substantial question as to the judge’s fitness for office.  Rule 
4-8.3.  This does not mean that every violation of every rule is reportable.  Rather, 







 
32 of 48 


 
 


it is a matter of judgment. “Substantial” refers to the seriousness of the offense.  
Also, professional misconduct occurring during a mediation is not privileged or 
confidential for purposes of this Rule. 
 
 Misconduct and discrimination:  Rule 4-8.4 contains a long list of 
prohibited misconduct.  Subsection (d) prohibits a lawyer from engaging in conduct 
in connection with the practice of law that is prejudicial to the administration of 
justice. This includes conduct that would disparage, humiliate, or discriminate 
against pretty much anyone connected with practicing law, on account of race, 
ethnicity, gender, religion, natural origin, disability, marital status, sexual 
orientation, age, socioeconomic status, employment, or physical characteristic. 
 
 In a classic” what not to do,” a lawyer was sanctioned when he referred to bar 
counsel as “evil” and “despicable.”  He claimed he had the right to speak freely and 
to express his beliefs.  During his public reprimand, he admitted to intentionally 
smirking and staring down each Justice, one by one.  Fla. Bar v. Norkin, 183 So. 3d 
1018 (Fla. 2016). 
 


 
 
 
 
 
 
 
 
 


  







33 of 48 


TABLE OF AUTHORITIES 


Case Law 


Alters v. Villoldo, 42 Fla. L. Weekly D1989 (3d DCA, September 6, 2017) .......... 10 


Fla. Bar v Brutus, 216 So. 3d 1286 (Fla. 2017) ...................................................... 26 


Fla. Bar v. Norkin, 183 So. 3d 1018 (Fla. 2016) ..................................................... 32 


Fla. Bar. v. Rosenberg, 169 So. 3d 1155 (Fla. 2015) .............................................. 22 


Fla. Bar v Adams; Fla. Bar v Filthaut, 198 So. 3d 593 (Fla. 2016) ........................ 24 


Fla. Bar v. Bischoff, 212 So. 3d 312 (Fla. 2017) ..................................................... 23 


Fla. Bar v. Dupee, 160 So. 3d 838 (Fla. 2015) ........................................................ 22 


Fla. Bar v. Swann, 116 So. 3d 1225 (Fla. 2013) ..................................................... 23 


Fla. Bar v. Whitney, 132 So. 3d 1095 (Fla. 2013) ................................................... 22 


In Re: Amendments to the Rules Regulating Fla. Bar, 933 So 2d 417, 445 (Fla. 
2006) ..................................................................................................................... 10 


In Re: Amendment to the Code for Resolving Professionalism Complaints, 156 So. 
3d 1034 (Fla. 2015) ................................................................................................ 7 


In Re: Amendments to the Code for Resolving Professionalism Complaints, 174 So. 
3d 995 (Fla. 2015) .................................................................................................. 7 


In Re: Amendments to Rule Regulating the Florida Bar 4-1.19, 218 So. 3d 440 
(Fla. 2017)............................................................................................................. 14 


In Re: Code for Resolving Professionalism Complaints, 116 So. 3d 280 (Fla. 
2013) ....................................................................................................................... 6 


Kidd v Kidd, 219 So.3d 1021 (5th DCA 2017) ........................................................ 11 







 
34 of 48 


 
 


Meier v. Meier, 835 So. 2d 379 (3d DCA 2003) ..................................................... 19 


Miccosukee Tribe of Indians v. Lehtinen, 114 So. 3d 329 (3d DCA 2013). ........... 14 


Philip Morris USA v. Caro, 203 So. 3d 944 (4th DCA 2016). ................................ 11 


In Re: Florida Supreme Court Commission on Professionalism and Civility, No. 
AOSC17-89 (Fla.  2017) ......................................................................................... 7 


 
 
Ethics Opinions 
02-5 .......................................................................................................................... 11 
84-4 .......................................................................................................................... 15 
14-1 .................................................................................................................... 18, 19 
75-19  ....................................................................................................................... 22 
82-3  ......................................................................................................................... 23 
07-1 .......................................................................................................................... 24 
64-40 ........................................................................................................................ 26 
93-2 .................................................................................................................... 27, 28 
88-1 .......................................................................................................................... 29 
90-2 .......................................................................................................................... 29 
12-3 .......................................................................................................................... 30 
12-1 .......................................................................................................................... 30 
10-2 .......................................................................................................................... 30 
81-8 .......................................................................................................................... 30 
62-69 ........................................................................................................................ 31 
02-1 .......................................................................................................................... 31 
 
 
Florida Bar Professionalism Expectations 
2.6 ............................................................................................................................. 12 
2.11 ........................................................................................................................... 12 
2.17 ........................................................................................................................... 12 
7.1 ............................................................................................................................. 12 







 
35 of 48 


 
 


7.6 ............................................................................................................................. 12 
3 ................................................................................................................................ 18 
3.1 ............................................................................................................................. 20 
2 ................................................................................................................................ 23 
 
Florida Family Rules of Procedure 
12.745 ....................................................................................................................... 14 
12.040 ................................................................................................................. 17, 18 
12.400 ....................................................................................................................... 24 
12.540 ....................................................................................................................... 25 
 
Rules of Judicial Administration 
2.505 ................................................................................................................... 17, 30 
2.330 ......................................................................................................................... 30 
2.510 ......................................................................................................................... 30 
2.425 ......................................................................................................................... 30 
 
Rules Regulating the Florida Bar 
4-1.1 ......................................................................................................................... 12 
4-1.2 ................................................................................................................... 13, 22 
4-1.3 ......................................................................................................................... 13 
4-1.4 ......................................................................................................................... 13 
4-1.5 ............................................................................................................. 27, 28, 29 
4-1.6 ....................................................................................................... 13, 14, 16, 27 
4-1.9 ......................................................................................................................... 10 
4-1.14 ....................................................................................................................... 15 
4-1.16 ...............................................................................................13, 21, 17, 22, 27 
4-1.18 ....................................................................................................................... 11 
4-1.19 ................................................................................................................. 14, 27 
4-3.1 ......................................................................................................................... 19 
4-3.2 ......................................................................................................................... 20 
4-3.3 ................................................................................................................... 13, 20 
4-3.4 ................................................................................................................... 18, 22 
4-4.1 ......................................................................................................................... 23 







36 of 48 


4-4.2 ......................................................................................................................... 12 
4-4.4 ......................................................................................................................... 24 
4-4.8 ......................................................................................................................... 16 
4-5.4 ......................................................................................................................... 31 
4-7.13 ....................................................................................................................... 31 
4-7.14 ....................................................................................................................... 31 
4-7.15 ....................................................................................................................... 31 
4-7.19 ....................................................................................................................... 31 
4-7.20 ....................................................................................................................... 31 
4-8.2 ......................................................................................................................... 31 
4-8.3 ......................................................................................................................... 31 
4-8.4 ......................................................................................................................... 32 
Chapter 5 ............................................................................................................ 25, 29 
5-1.1 ................................................................................................................... 26, 27 
5-1.2 ......................................................................................................................... 25 
Chapter 6 .................................................................................................................. 29 
Chapter 14 .......................................................................................................... 28, 30 
Chapter 19 ................................................................................................................ 30 


Bounds of Advocacy 
1.12 ........................................................................................................................... 19 
3.6 ............................................................................................................................. 15 
3.7 ............................................................................................................................. 16 
4.4 ............................................................................................................................. 16 
5.1 ............................................................................................................................. 27 
5.2 ............................................................................................................................. 26 


Florida Statutes 
57.105 ....................................................................................................................... 19 


Books 
Gladwell, Malcolm. “Blink: The Power of Thinking Without Thinking – Back Bay 


Books imprint (Little, Brown and Company), 2005. ...........................................12 







 
37 of 48 


 
 


Resources 
 
Henry Latimer Center for Professionalism / https://www.floridabar.org/prof/  
 
Bounds of Advocacy 


Oath of Admission to the Florida Bar 


Florida Bar Creed of Professionalism 


Florida Bar Professionalism Expectations 


Guidelines for Professional Conduct 


Confidentiality Pledge – Staff 


Notice of Conclusion of Representation  


  







 
38 of 48 


 
 


Oath of Admission to The Florida Bar 
 
The general principles which should ever control the lawyer in the practice of the legal profession 
are clearly set forth in the following oath of admission to the Bar, which the lawyer is sworn on 
admission to obey and for the willful violation to which disbarment may be had. 
 
"I do solemnly swear: 
 
"I will support the Constitution of the United States and the Constitution of the State of Florida; 
 
"I will maintain the respect due to courts of justice and judicial officers; 
 
"I will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, nor 
any defense except such as I believe to be honestly debatable under the law of the land; 
 
"I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or 
false statement of fact or law; 
 
"I will maintain the confidence and preserve inviolate the secrets of my clients, and will accept no 
compensation in connection with their business except from them or with their knowledge and 
approval; 
 
*"To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in court, 
but also in all written and oral communications; 
 
"I will abstain from all offensive personality and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which I am 
charged; 
 
"I will never reject, from any consideration personal to myself, the cause of the defenseless or 
oppressed, or delay anyone's cause for lucre or malice. So help me God." 
 
 
*Amended September 12, 2011 to add civility pledge. 
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Florida Bar Creed of Professionalism 
 
I revere the law, the judicial system, and the legal profession and will at all times 
in my professional and private lives uphold the dignity and esteem of each. 
 
I will further my profession's devotion to public service and to the public good. 
 
I will strictly adhere to the spirit as well as the letter of my profession's code of 
ethics, to the extent that the law permits and will at all times be guided by a 
fundamental sense of honor, integrity, and fair play. 
 
I will not knowingly misstate, distort, or improperly exaggerate any fact or opinion 
and will not improperly permit my silence or inaction to mislead anyone. 
 
I will conduct myself to assure the just, speedy and inexpensive determination of 
every action and resolution of every controversy. 
 
I will abstain from all rude, disruptive, disrespectful, and abusive behavior and will 
at all times act with dignity, decency, and courtesy. 
 
I will respect the time and commitments of others. 
 
I will be diligent and punctual in communicating with others and in fulfilling 
commitments. 
 
I will exercise independent judgment and will not be governed by a client's ill will 
or deceit. 
 
My word is my bond. 
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Florida Bar Professionalism Expectations 
 
“Professionalism is the pursuit and practice of the highest ideals and tenets of the legal profession. It 
embraces far more than simply complying with the minimal standards of professional conduct. The essential 
ingredients of professionalism are character, competence, commitment, and civility.” 


- The Florida Bar Standing Committee on Professionalism 
Preamble: 


As The Florida Bar grows, it becomes more important to articulate the bar’s professionalism 
expectations and for Florida lawyers to demonstrate these expectations in practice. The guidance provided 
in these Professionalism Expectations originates both from (1) the ethical duties established by the Florida 
Supreme Court in the Rules Regulating The Florida Bar and (2) the long-standing customs of fair, civil, 
and honorable legal practice in Florida. Where a Professionalism Expectation is coextensive with a lawyer’s 
ethical duty, the expectation is stated as an imperative, cast in the terms of “must” or “must not.” Where a 
Professionalism Expectation is drawn from a professional custom that is not directly provided for in the 
Rules Regulating The Florida Bar, the expectation is stated as a recommendation of correct action, cast in 
terms of “should” or “should not.” To The Florida Bar, lawyer professionalism is: 


1. embracing a commitment to serve others; 


2. dedicating to properly using knowledge and skills to promote a fair and just result; 


3. endeavoring to enhance knowledge, skills, and competence; 


4. ensuring that concern for a client’s desired result does not subvert the lawyer’s fairness, honesty, civility, 
respect, and courtesy during interactions with fellow professionals, clients, opponents, public officials, 
members of the judiciary, or the public; 


5. contributing skill, knowledge, and influence to further the profession's commitment to service and the 
public good, including efforts to provide all persons, regardless of their means or popularity of their causes, 
with access to the law and the judicial system; 


6. enhancing the legal system’s reputation by educating the public about the profession’s capabilities and 
limits, specifically about what the legal system can achieve and the appropriate methods of obtaining those 
results; and 


7. accepting responsibility for one's own professional conduct and the conduct of others in the profession, 
including encouraging other lawyers to meet these civility and Professionalism Expectations and fostering 
peer regulation to ensure that each lawyer is competent and public-spirited. To reinforce and communicate 
its expectations of lawyer professionalism among our members, The Florida Bar adopts the following 
Professionalism Expectations: 


1. Commitment to Equal Justice Under the Law and to the Public Good 


A license to practice law is a privilege that gives the lawyer a special position of trust, power, and 
influence in our society. This privilege requires a lawyer to use that position to promote the public good 
and to foster the reputation of the legal profession while protecting our system of equal justice under the 
law. 


Expectations: 


1.1 A lawyer should avoid the appearance of impropriety. 


1.2 A lawyer should counsel and encourage other lawyers to abide by these Professionalism Expectations. 
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1.3 A lawyer should promote the public’s understanding of the lawyer’s role in the legal profession and 
protect public confidence in a just and fair legal system founded on the rule of law. 


1.4 A lawyer should not enter into a lawyer-client relationship when the lawyer cannot provide competent 
and diligent service to the client throughout the course of the representation. 


1.5 A lawyer must not seek clients through the use of misleading or manipulative oral and written 
representations or advertisements. (See R. Regulating Fla. Bar 4-7.13 and 4-7.14). Contingency fee 
arrangements must be in writing and follow R. Regulating Fla. Bar 4-1.5(f). 


1.6 When employed by a new client, a lawyer should discuss fee and cost arrangements at the outset of the 
representation and promptly confirm those arrangements in writing. 


1.7 A lawyer must place a client’s best interest ahead of the lawyer’s or another party’s interests. (See R. 
Regulating Fla. Bar 4-1.7(a)(2)). 


1.8 A lawyer must maintain and preserve the confidence and private information of clients. (See R. 
Regulating Fla. Bar 4-1.6). 


1.9 In any representation where the fee arrangement is other than a contingent percentage-of-recovery fee 
or a fixed, flat sum fee or in which the representation is anticipated to be of more than brief duration, a 
lawyer should bill clients on a regular, frequent interim basis, and avoid charging unnecessary expenses to 
the client. 


1.10 When a fee dispute arises that cannot be amicably resolved, a lawyer should endeavor to utilize an 
alternative dispute resolution mechanism such as fee arbitration. 


1.11 A lawyer must routinely keep clients informed and attempt to resolve client concerns. (See R. 
Regulating Fla. Bar 4-1.4). In the case of irreconcilable disagreements with a client, the lawyer must provide 
diligent representation until the lawyer-client relationship is formally dissolved in compliance with the law 
and the client’s best interests. (See R. Regulating Fla. Bar 4-1.16). 


1.12 A lawyer must devote professional time and resources and use civic influence to ensure equal access 
to our system of justice. (See R. Regulating Fla. Bar 4-6.1). 


1.13 A lawyer must avoid discriminatory conduct prejudicial to the administration of justice in connection 
with the practice of law. (See R. Regulating Fla. Bar 4-8.4(d)). 


2. Honest and Effective Communication 


A lawyer's word is his or her bond. Effective communication requires lawyers to be honest, diligent, 
civil, and respectful in their interactions with others. 


 
Expectations:  


2.1 A lawyer should inform every client what the lawyer expects from the client and what the client can 
expect from the lawyer during the term of the legal representation. 


2.2 Candor and civility must be used in all oral and written communications. (See R. Regulating Fla. Bar 
4-8.4(c)). 


2.3 A lawyer must avoid disparaging personal remarks or acrimony toward opposing parties, opposing 
counsel, third parties or the court. (See R. Regulating Fla. Bar 4-8.4(d)). 
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2.4 A lawyer must timely serve all pleadings to prevent prejudice or delay to the opposing party. (See R. 
Regulating Fla. Bar 4-3.2). 


2.5 A lawyer’s communications in connection with the practice of law, including communications on social 
media, must not disparage another’s character or competence or be used to inappropriately influence or 
contact others. (See R. Regulating Fla. Bar 4-8.4(d)). 


2.6 A lawyer should use formal letters or e-mails for legal correspondence and should not use text messages 
to correspond with a client or opposing counsel unless mutually agreed. 


2.7 In drafting a proposed letter of intent, the memorialization of an oral agreement, or a written contract 
reflecting an agreement reached in concept, a lawyer should draft a document that fairly reflects the 
agreement of the parties. 


2.8 In drafting documents, a lawyer should point out to opposing counsel all changes that the lawyer makes 
or causes to be made from one draft to another. 


2.9 A lawyer should not withhold information from a client to serve the lawyer's own interest or 
convenience. 


2.10 A lawyer must not knowingly misstate, misrepresent, or distort any fact or legal authority to the court 
or to opposing counsel and must not mislead by inaction or silence. Further, the discovery of additional 
evidence or unintentional misrepresentations must immediately be disclosed or otherwise corrected. (See 
R. Regulating Fla. Bar 4-3.3 and 4-8.4). 


2.11 A lawyer must not inappropriately communicate with a party represented by a lawyer (See R. 
Regulating Fla. Bar 4-4.2), including not responding “reply all” to e-mails. 


2.12 A lawyer should diligently prepare legal forms and documents to avoid future harm or litigation for 
the client while ensuring compliance with the requirements of the law. 


2.13 Social media must not be used to disparage opposing parties, lawyers, judges, and members of the 
public. (See R. Regulating Fla. Bar 4-8.2(a) and 4-8.4(d)). 


2.14 Social media should not be used to avoid the ethical rules regulating lawyer advertising. 2.15 Social 
media must not be used to inappropriately contact judges, mediators, jurors, witnesses, or represented 
parties. (See R. Regulating Fla. Bar 4-3.5 and 4-4.2). 


2.16 Social media must not be used for the purpose of influencing adjudicative proceedings. (See R. 
Regulating Fla. Bar 4-3.6). 


2.17 A lawyer must ensure that the use of electronic devices does not impair the attorney-client privilege 
or confidentiality. (See R. Regulating Fla. Bar 4-1.6). 


2.18 A lawyer must diligently respond to calls, correspondences, complaints, and investigations by The 
Florida Bar. (See R. Regulating Fla. Bar 4-8.4(g)). 


3. Adherence to a Fundamental Sense of Honor, Integrity, and Fair Play 


Courtesy, cooperation, integrity, fair play, and abiding by a sense of honor are paramount for 
preserving the integrity of the profession and to ensuring fair, efficient, and effective administration of 
justice for the public. 


Expectations: 


3.1 A lawyer must not engage in dilatory or delay tactics. (See R. Regulating Fla. Bar 4-3.2). 
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3.2 A lawyer should not make scheduling decisions that limit opposing counsel's opportunity to prepare or 
respond. 


3.3 A lawyer should not unreasonably oppose an adversary's motion. 


3.4 A lawyer must not permit non-lawyer personnel to communicate with a judge or judicial officer on any 
matters pending before the judge or officer or with other court personnel except on scheduling and other 
ministerial matters. (See R. Regulating Fla. Bar 4-3.5(b) and 4-8.4(a)). 


3.5 A lawyer must avoid substantive ex parte communications in a pending case with a presiding judge. 
The lawyer must notify opposing counsel of all communications with the court or other tribunal, except 
those involving only scheduling or clerical matters. (See R. Regulating Fla. Bar 4-3.5). 


3.6 When submitting a written communication to a court or other tribunal, a lawyer should provide opposing 
counsel with a copy of the document contemporaneously or sufficiently in advance of any related hearing. 


3.7 A lawyer must promptly prepare a proposed order, ensure that the order fairly and adequately represents 
the court’s ruling before submitting the order to the court, and advise the court whether opposing counsel 
has approved the order. (See R. Regulating Fla. Bar 4-3.4(c)). 


3.8 A lawyer should only schedule depositions to ascertain relevant facts and not to generate income or 
harass deponents or opposing counsel. 


3.9 A lawyer must not ask a deponent irrelevant personal questions or questions designed to embarrass a 
deponent. (See R. Regulating Fla. Bar 4-4.4(a)). 


3.10 A lawyer should not make improper objections in depositions. 


3.11 A lawyer must not prevent a deponent from answering questions unless a legal privilege applies. (See 
R. Regulating Fla. Bar 4-3.4(c)). 


3.12 When scheduling depositions, hearings, and other court proceedings, a lawyer should request an 
amount of time that permits all parties in the case the opportunity to be fully and fairly heard on the matter. 


3.13 A lawyer should immediately provide a scheduling notice for a hearing, deposition, or trial to all 
opposing parties. 


3.14 A lawyer should notify opposing parties and subpoenaed witnesses of a cancelled or rescheduled 
hearing, deposition, or trial. 


3.15 During pre-trial disclosure, a lawyer should make a reasonable, good-faith effort to identify witnesses 
likely to be called to testify. 


3.16 During pre-trial disclosure, a lawyer should make a reasonable good-faith effort to identify exhibits to 
be proffered into evidence. 


3.17 A lawyer should not mark on or alter exhibits, charts, graphs, or diagrams without opposing counsel's 
permission or leave of court. 


3.18 A lawyer must not threaten opposing parties with sanctions, disciplinary complaints, criminal charges, 
or additional litigation to gain a tactical advantage. (See R. Regulating Fla. Bar 4-3.4(g) and (h)). 


4. Fair and Efficient Administration of Justice 


The just, speedy, and inexpensive determination of every controversy is necessary to preserve our 
system of justice.  


Expectations: 
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4.1 A lawyer should be familiar with the court’s administrative orders, local rules, and each judge’s 
published standing orders, practices, and procedures. 


4.2 A lawyer should endeavor to achieve the client's lawful objectives as economically and expeditiously 
as possible. 


4.3 A lawyer should counsel the client concerning the benefits of mediation, arbitration, and other 
alternative methods of resolving disputes. 


4.4 A lawyer should counsel the client to consider settlement in good faith. 


4.5 A lawyer should accede to reasonable requests for waivers of procedural formalities when the client's 
legitimate interests are not adversely affected. 


4.6 A lawyer must not invoke a rule for the purpose of creating undue delay, or propose frivolous oral or 
written arguments which do not have an adequate basis in the law nor fact. (See R. Regulating Fla. Bar 4-
3.1). 


4.7 A lawyer must not use discovery to harass or improperly burden an adversary or cause the adversary to 
incur unnecessary expense. (See R. Regulating Fla. Bar 4-4.4). 


4.8 A lawyer should frame reasonable discovery requests tailored to the matter at hand. 


4.9 A lawyer should assure that responses to proper discovery requests are timely, complete, and consistent 
with the obvious intent of the request. A lawyer should not avoid disclosure unless a legal privilege prevents 
disclosure. 


4.10 A lawyer should not respond to discovery requests in a disorganized, unintelligible, or inappropriate 
manner, in an attempt to conceal evidence. 


4.11 A lawyer should stipulate to all facts and principles of law that are not in dispute and should promptly 
respond to requests for stipulations of fact or law. 


4.12 After consulting with the client, a lawyer should voluntarily withdraw claims and defenses that are 
without merit, superfluous, or cumulative. 


4.13 A lawyer should be fully prepared when appearing in court or at hearings. 


4.14 A lawyer should not use voir dire to extract promises from or to suggest desired verdicts to jurors. 


4.15 A lawyer should abstain from all acts, comments, and attitudes calculated to curry favor with jurors. 


4.16 A lawyer should not express bias or personal opinion concerning any matter at issue in opening 
statements and in arguments to the jury. 


4.17 A lawyer should not make offers or requests for a stipulation in front of the jury. 


4.18 A lawyer should not use the post-hearing submission of proposed orders as an opportunity to argue or 
reargue a matter’s merits. 


4.19 A lawyer must not request rescheduling, cancellations, extensions, and postponements without 
legitimate reasons or solely for the purpose of delay or obtaining unfair advantage. (See R. Regulating Fla. 
Bar 4-4.4). 


4.20 A lawyer must not criticize or denigrate opposing parties, witnesses, or the court to clients, media, or 
members of the public. (See R. Regulating Fla. Bar 4-8.2(a) and 4-8.4(d)). 


5. Decorum and Courtesy 
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When lawyers display reverence for the law, the judicial system, and the legal profession by acting 
with respect, decorum, and courtesy, they earn the trust of the public and help to preserve faith in the 
operation of a fair judicial system. 


Expectations: 


5.1 A lawyer should abstain from rude, disruptive, and disrespectful behavior. The lawyer should encourage 
clients and support personnel to do the same. 


5.2 A lawyer should be civil and courteous in all situations, both professional and personal, and avoid 
conduct that is degrading to the legal profession. (See R. Regulating Fla. Bar 3-4.3). 


5.3 A lawyer must always behave in a courteous and formal manner in hearings, depositions, and trials and 
should refrain from seeking special consideration from a judge or juror. 


5.4 A lawyer should refer to all parties, witnesses, and other counsel by their last names during legal 
proceedings. 


5.5 A lawyer should request permission from the court before approaching the bench or submitting any 
document. 


5.6 A lawyer should state only the legal grounds for an objection unless the court requests further argument 
or elaboration. 


5.7 A lawyer should inform clients and witnesses that approving and disapproving gestures, facial 
expressions, or audible comments are absolutely prohibited in legal proceedings. 


5.8 A lawyer should abstain from conduct that diverts the fact-finder’s attention from the relevant facts or 
causes a factfinder to make a legally impermissible decision. 


5.9 A lawyer should address objections, requests, and observations to the judge. 


5.10 A lawyer should attempt to resolve disagreements before requesting a court hearing or filing a motion 
to compel or for sanctions. 


6. Respect for the Time and Commitments of Others 


Respecting the time and commitments of others is essential to the efficient and fair resolution of 
legal matters. 


Expectations: 


6.1 A lawyer should not impose arbitrary or unreasonable deadlines on others. 


6.2 A lawyer should schedule a deposition during a time period sufficient to allow all parties to examine 
the deponent. 


6.3 Unless circumstances compel more expedited scheduling, a lawyer should provide litigants, witnesses, 
and other affected persons with ample advance notice of hearings, depositions, meetings, and other 
proceedings, and whenever practical, schedule these events at times convenient for all interested persons. 


6.4 A lawyer should accede to all reasonable requests for scheduling, rescheduling, cancellations, 
extensions, and postponements that do not prejudice the client's opportunity for full, fair, and prompt 
adjudication. 


6.5 A lawyer should promptly agree to a proposed time for a hearing, deposition, meeting or other 
proceeding or make his or her own counter proposal of time. 
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6.6 A lawyer should promptly call potential scheduling conflicts or problems to the attention of those 
affected, including the court or tribunal. 


6.7 A lawyer should avoid last-minute cancellations of hearings, depositions, meetings, and other 
proceedings. 


6.8 A lawyer should promptly notify the court or tribunal when a scheduled court appearance becomes 
unnecessary. 


6.9 A lawyer should be punctual in attending all court appearances, depositions, meetings, conferences, and 
other proceedings. 


6.10 A lawyer must respond promptly to inquiries and communications from clients and others. (See R. 
Regulating Fla. Bar 4-1.4.) 


7. Independence of Judgment 


An enduring value of a lawyer’s service is grounded in the lawyer’s willingness to exercise independent 
judgment in practice and while giving the client advice and counsel. 


Expectations: 


7.1 A lawyer should exercise independent judgment and should not be governed by the client’s ulterior 
motives, ill will, or deceit. 


7.2 A lawyer should counsel a client or prospective client, even with respect to a meritorious claim or 
defense, about the public and private burdens of pursuing the claim as compared with the benefits to be 
achieved. 


7.3 In advising a client, a lawyer should not understate or overstate achievable results or otherwise create 
unrealistic expectations. 


7.4 A lawyer should not permit a client's ill will toward an adversary, witness, or tribunal to become that of 
the lawyer. 


7.5 A lawyer must counsel a client against using tactics designed: (a) to hinder or improperly delay a legal 
process; or (b) to embarrass, harass, intimidate, improperly burden, or oppress an adversary, party or any 
other person and should withdraw from representation if the client insists on such tactics. (See R. Regulating 
Fla. Bar 4-1.16, 4-3.2, and 4-4.4). 


7.6 In contractual and business negotiations, a lawyer should counsel the client concerning what is 
reasonable and customary under the circumstances. 
History 


The Florida Bar Commission on Lawyer Professionalism promulgated a set of Standards of Professionalism 
submitted to the Board of Governors in May of 1989. The Board appointed a Special Committee who revised the 
Standards and amended the title to the “Ideals and Goals of Professionalism.” These aspirational guidelines were 
adopted by the Board of Governors of The Florida Bar on May 16, 1990. 


The Florida Supreme Court has added the civility provision in the Oath of Admission to The Florida Bar 
adopted on September 10, 2011, and implemented SC13-688: Code for Resolving Professionalism Complaints 
adopted on June 6, 2013. 


As a result of this change and a perceived decline in the lack of professionalism in the practice of law, in 
May 2014, The Florida Bar Standing Committee on Professionalism was requested by Bar leadership to review and 
develop uniform professionalism guidelines including electronic communications for statewide distribution. The 
Professionalism Expectations resulted from pairing existing professionalism guides with new technological concepts 
and this document was approved by the Standing Committee on Professionalism on October 16, 2014, and The Florida 
Bar Board of Governors on January 30, 2015. 
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CONFIDENTIALITY PLEDGE 
 


I recognize that everything I say or do in the office or outside the office reflects on my reputation, the law firm's 
reputation, and the individual lawyer with whom I work. Accordingly, my words and conduct have great impact.  
 
I acknowledge that I am bound by the same rules of client confidentiality as are the lawyers. This means that I 
shall not reveal the content of any written document or of anything I hear regarding any client. This further means 
that even the identity of the client is confidential, and I am not to reveal, confirm, or acknowledge that any person 
is a client to anyone outside the office.   
 
Confidentiality of clients and all details regarding the lawyer's representation extends forever. Should I leave 
employment here, I acknowledge that I am still bound by silence. I cannot discuss anything involving a client with 
anyone, even if I no longer work here.  
 
If I should see a present or former client outside the office, in any setting, I understand I am not to acknowle1dge 
or speak to the client, unless the client specifically invites me to do so. I shall keep such contact to a minimum, 
and will extract myself from the encounter as soon as I may politely do so.  
 
Clients are not to be exposed to other clients while in the office. I will use all precautions to cover up other files 
and names, should a client be in my office. I shall be equally sensitive about phone calls in the presence of, or 
within earshot of, other clients.  
 
I shall respect the privacy of each client with whom I interact. I will afford clients the same protection as I would 
expect if I were a client I will treat clients with the utmost respect and professionalism. I will at all times keep and 
honor their confidences.  
 
I acknowledge that it is never appropriate to discuss a client with anyone outside the office, even relatives or family 
friends, and even if those same people have been in the office with the client. Should any such inquiry be made, I 
know to explain to the person that he or she needs to discuss the topic directly with the client, and that I not at 
liberty to discuss anything.  
 
I recognize that clients will often test me to see if will reveal information about their case, the lawyer, or the firm. 
I know to be on guard, and will not reveal information about a case, a lawyer, or a firm.  
 
I acknowledge that personal relationships with clients is not to occur under any circumstance, and certainly not 
without the express consent of the lawyer assigned to the client, and the lawyer with whom I work. Sexual relations 
with any client of the firm is absolutely forbidden, under all circumstances, without exception. 
 
Having acknowledged the foregoing, and having been made aware of the significance of my compliance, I agree 
that my employment is conditioned on strict compliance with the above terms of confidentiality.  Should I breach 
any of these terms, I shall be subject to immediate dismissal for cause. I shall also be subject to injunctive relief, 
and damages should my breach result in harm to the client, the lawyer, or the law firm. I am bound by these terms 
indefinitely.  
 
I have read and understand this document. I freely and voluntarily agree to be bound by the terms and conditions 
set forth herein. My agreement and execution of this document is not a condition of my continued employment.  
________________  _________ 
Name    Date  
NAME OF LAW FIRM 
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IN THE CIRCUIT COURT OF 
THE FIFTEENTH JUDICIAL 
CIRCUIT, IN AND FOR PALM 
BEACH COUNTY, FLORIDA 


IN RE:  The Marriage of  
        CASE NO.  
 Wife, 
and 
 
 Husband, 
_______________/ 
 


NOTICE OF CONCLUSION OF REPRESENTATION 
 
 The undersigned attorney, ______________, represented the Husband in this 


case and states: 


That the undersigned attorney has concluded the representation of the Husband.  


Effective immediately, all future pleadings, notices, or correspondence regarding the 


above-style cause should be directed to the Husband, _______: (insert address); (insert 


telephone number); (insert email address).  


 I HEREBY CERTIFY that … 


 
       SIGNATURE BLOCK 
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I. Administrative Establishment of Child Support 


 The Florida Department of Revenue (hereafter “DOR”) is authorized to administratively 
establish child support obligations pursuant to § 409.2563, Fla. Stat., in order to provide the 
DOR with an alternative procedure for establishing child support obligations and establishing a 
parenting time plan only if the parents are in agreement, in Title IV-D cases in a fair and 
expeditious manner when there is no court order of support.  See § 409.2563(2), Fla. Stat. for a 
complete statement of the purpose and scope of same. 


 Chapter 12E-1 of the Florida Administrative Code Rules, set forth the rules by which 
DOR must govern itself, with Rule 12E-1.030, F.A.C. governing the Administrative 
Establishment of Child Support Obligations and Rule 12E-1.036, F.A.C. governing the 
Administrative Establishment of Paternity and Support Obligations.  The two rules interplay 
together, as after an administrative establishment of paternity, DOR typically seeks the 
administrative establishment of child support.1 


 A. Criteria to determine if Appropriate for Administrative Establishment of 
Child Support 


 Pursuant to § 409.2563(2)(f), Fla. Stat. it is appropriate for DOR to seek to 
establish child support administratively: 


 If there is no support order for a child in a Title IV-D case whose paternity:  


  * has been established; or  


  * is presumed by law; or  


*  is the subject of an administrative establishment of paternity and support 
obligations pursuant to § 409.256, Fla. Stat. 


 DOR may proceed on behalf of: 


1. An applicant or recipient of public assistance; or 


2. A former recipient of public assistance; or 


                                                           


1 It is important to note that Rules 12E-1.030 and 12E-1.036, F.A.C. are “in flux” at the time of compilation of these 
materials, in order to amend same to comply with recently enacted HB590, to address the inclusion of “Standard IV-
D Parenting Time Plans” into the administrative support process.  The proposed amendments were published in the 
Florida Administrative Register, Volume 43, Number 203, pages 4568 – 4573, as well as online on 
www.FLRules.com on October 19, 2017.  Unless otherwise noted herein, the references to these Rules are to the 
Rules EXISTING as of 10/20/2017 as the proposed amendments are not yet final. 
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3. An individual who has applied for services pursuant to § 409.2567, Fla. 
Stat.; or 


4. Itself or the child; or 


5. A state or local government of another state, as provided in § 88, Fla. Stat. 


Pursuant to Rule 12E-1.030(3)(b), F.A.C., DOR does not establish an administrative 
support obligation when: 


1.  The child is in foster care, 


2.  There is a court order of support for a payee with whom the child no 
longer resides, 


3.  DOR does not have an active residential or mailing address for the 
respondent, 


4.  There is a court order that only addresses health care insurance or 
noncovered medical expenses, 


5.  There is a court order that establishes an ongoing support obligation, a 
retroactive support amount, or reserves jurisdiction to establish a support 
obligation, 


6.  In accordance with § 409.2579(4), Fla. Stat., DOR has reason to believe 
that the disclosure of information on the whereabouts of one party or the child to 
another person may result in physical or emotional harm to the party or the child, 


7. Either parent is a minor, or 


8. The respondent does not reside in Florida and long-arm jurisdiction is not 
applicable. 


 Neither DOR, nor the Florida Division of Administrative Hearings (hereafter “DOAH”) 
have authority to determine issues of dissolution of marriage, separation, alimony or spousal 
support, termination of parental rights, dependency, disputed paternity, or change of time-
sharing.  See § 409.2563(2)(e), Fla. Stat. 


  1. Paternity in the context of § 409.2563, Fla. Stat.  


 Frequently a Respondent will want to object to an administrative 
establishment of child support asserting that they do not know if they are the 
child(ren)’s father, however the administrative establishment of child support 
pursuant to § 409.2563, Fla. Stat. does not include or involve the establishment of 
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paternity (as an administrative establishment of paternity would be pursuant to § 
409.256, Fla. Stat.) and for males, presumes the prior establishment of paternity. 


 “Where paternity has already been established by affidavit, a birth 
certificate, or a prior judicial proceeding, the father is not a “putative father” and 
DOR, the mother, or the child do not bear the burden of proving paternity” in 
seeking to administratively establish a child support obligation pursuant to 
Fernandez v. Department of Revenue, Child Support, 971 So.2d 875, 878 
(Fla. 3rd DCA, 2007). 


 “The fact that appellant’s name appears on the birth certificate indicates 
that he signed an affidavit agreeing that he was the father, and that affidavit 
constitutes the establishment of paternity.  See § 382.013(2)(c), Fla. Stat.” 
pursuant to Anderson v. State Dept. of Revenue ex rel. Davis, 202 So.3d 966,  
969 (Fla. 1st DCA, 2016).   The case went on to provide that sending a copy of 
DNA test results excluding the Respondent as the biological father of the subject 
minor child is not enough to terminate the administrative child support 
proceedings, that he was required to actually file a Petition to Disestablish 
Paternity in Circuit Court within 20 days of the initiation of the administrative 
proceedings in order to opt out of same, and that DOR had no obligation to 
participate in an informal discussion regarding paternity in a § 409.2563, Fla. Stat. 
action. 


 Lest a Respondent think he can merely object to the proposed 
administrative support order and request a DNA test at the administrative hearing, 
it has been held in Department of Revenue v. Long, 937 So.2d 1235, 1236 (Fla. 
1st DCA, 2006) that an Administrative Law Judge may not order DNA testing in § 
409.2563, Fla. Stat. proceeding.  


 B. Initiating Administrative Support Proceedings 


 To commence a proceeding for the administrative establishment of child support, 
DOR generates a Notice of Proceeding to Establish Administrative Support Order 
form (found here: http://www.flrules.org/Gateway/reference.asp?No=Ref-08638) along 
with a copy of the Title IV-D Standard Parenting Time Plan, a Blank Financial 
Affidavit form (found here: http://www.flrules.org/Gateway/reference.asp?No=Ref-
08640) and a Parent Information Form Administrative Support Proceeding form 
(found here: http://www.flrules.org/Gateway/reference.asp?No=Ref-08641), which DOR 
shall provide to “the parent from whom is not being sought” and must serve upon “the 
parent from whom support is being sought”. 


 Pursuant to § 409.2563(2)(d), Fla. Stat., DOR may not include the Title IV-D 
Standard Parenting Time Plan if: Florida is not the child’s home state; one parent does 
not reside in Florida; if either parent has requested nondisclosure for fear of harm from 
the other parent; or when the parent from whom support is being sought is incarcerated.  
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 DOR provides notice to the “parent from whom support is not being sought” via 
regular U.S. Mail to their last known address. 


 Pursuant to § 409.2563(4), Fla. Stat., DOR may serve these documents upon the 
Respondent (“the parent from whom support is being sought”) via certified mail, 
restricted delivery, return receipt requested; or DOR may serve the forms by any means 
permitted for service of process in a civil action.   


 An authorized employee of DOR may serve the forms and execute an affidavit of 
service. 


 Service by certified mail is completed when the mail is received or refused by the 
addressee or by an authorized agent (as designated by the addressee in writing) – 
however if a person other than the Respondent signs the return receipt then DOR shall 
attempt to reach the Respondent via telephone to confirm if the notices were received and 
shall document the telephonic communications.  In such a case, if DOR is unable to 
confirm that the Respondent received the notice, then service is not completed and DOR 
shall attempt to have the Respondent served personally with the forms.   


 Pursuant to Rule 12E-1.030(5)(b), F.A.C. – if the signature on the certified mail 
receipt is illegible, but DOR confirms it is the respondent’s by comparing it to another 
source such as Department of Highway Safety and Motor Vehicles DAVID database, or 
DOR confirms with the Respondent by telephone or in-person that the s/he received the 
Initial Notice; or if DOR does not receive confirmation of receipt, but the Respondent 
returns the financial affidavit or other information in response to the Initial Notice, then 
DOR considers that service is complete if the Respondent submits anything in writing 
that shows the respondent received the Initial Notice. 


*** Practice Pointer / Case Tip:  It is worthwhile to note that should DOR fail to do the 
required follow up and/or personally serve the Respondent after someone else signs for 
the certified mail, and “the person from whom support is being sought” does not 
otherwise participate in the proceedings and an Administrative Support Order enters, 
pursuant to German v. Dep’t of Revenue, 177 So.3d 318 (Fla. 4th DCA, 2015) it would 
likely open the rare door of allowing for a Motion to Vacate (not otherwise available 
under statute) to be filed with DOR and/or DOAH, based upon the complete lack of 
notice and therefore lack of due process of the named Respondent. 


Pursuant to § 409.2563(8), Fla. Stat., DOR shall file a copy of the initial Notice of 
Proceeding to Establish Administrative Support Order form with the depository 
operated pursuant to § 61.181, Fla. Stat. (typically the Clerk of the Court for the county 
where the proceedings are initiated), such that the depository shall assign an account 
number and provide the account number to DOR within four (4) business days after the 
initial notice is filed. 
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*** Practice Pointer / Case Tip: The issuance of the depository number often causes 
confusion amongst practitioners, who then erroneously believe that is an open Circuit 
Civil/ Family Law division case, and proceed to attempt to file documents in same.  As 
the depository number is not a Circuit Court proceeding, but merely a mechanism for 
allowing for the uniform processing of payments through the Florida State Disbursement 
Unit using the statutory depository responsible for tracking the payments, there is no 
judge assigned to the depository number, nor is it a proper mechanism for filing 
pleadings, etc.  In many circuits these filings are rejected, in others they remain dormant, 
while in yet others the local practice is to allow such filings for post Final Administrative 
Support Order proceedings – such as a circuit court action for enforcement or for a 
superseding order.  The important thing to remember however is that filing a document 
in the depository number does NOT equate to filing/serving same on DOR in the 
administrative proceeding (responding to the initial notice) and may be a reason for you 
to call your malpractice carrier if you rely upon same. 


 C. Opting Out of the Administrative Support Proceedings 


 Pursuant to § 409.2563(2)(i), Fla. Stat., DOR shall terminate the administrative 
proceeding and file an action in circuit court to determine support if within 20 days after 
receipt of the initial notice “the parent from whom support is being sought”: 


 Requests in writing that DOR proceed in circuit court; or 


 States in writing his/her intent to address issues concerning time-sharing 
or rights to parental contact in court. 


 AND Within 10 days after receipt of DOR’s Petition for Support (and Waiver of 
Service of Process form), – found here: 
http://www.flrules.org/Gateway/reference.asp?No=Ref-06605) the Respondent must sign 
and return the Waiver of Service of Process form to DOR. 


OR the Respondent may file a support action in circuit court and serve DOR with a 
copy of the Petition within the same 20-day time frame. 


*** Practice Pointer / Case Tip:  A sample OPT OUT LETTER for use by self-
represented persons (pro se litigants) in Administrative Child Support proceedings is 
provided as Appendix A-1. 


*** Practice Pointer / Case Tip: The OPT OUT LETTER is not filed with the 
Circuit Court, it is only sent to DOR.  Although the Clerk of the Court issues a depository 
number to DOR in which to process the ultimate support payments stemming from an 
Administrative Support Proceeding, this is not the opening of a Circuit Court case and 
filing any paperwork in same will not satisfy the service requirements of the 
administrative process.  Pursuant to both § 409.256(1)(c), Fla. Stat. and § 409.2563(1)(c), 
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Fla. Stat. “filed” means a document has been received and accepted for filing at the 
offices of DOR by the Clerk or any authorized deputy clerk of DOR. 


*** Practice Pointer / Case Tip: Although the 20-day time clock starts on the day the 
initial notice is received it is better to instruct and go by the mailing date contained in the 
initial notice which to avoid any potential belated OPT OUT, as time is of the essence in 
same, and should ideally be sent via some method which allow for proof of 
mailing/tracking of same (such as certified mail, return receipt requested or otherwise). 


 A request to opt out of the admin process must be filed with DOR within 20 days of 
receipt of the initial notice of proceedings, so filing the request 71 days after is untimely.  
See German v. State Dept. of Revenue, 177 So.3d 318 (Fla. 4th DCA, 2015). 


If the Respondent does timely opt out by requesting circuit court action, s/he must return 
the Waiver of Service of Process form timely or else the opt out is voided, and the 
administrative support action will continue.  See State, Dept. of Revenue ex rel. 
Chamberlain v. Manasala, 982 So.3d 1257, 1258 (Fla. 1st DCA, 2008). 


Serving a petition upon DOR for an action filed in Circuit Court (to disestablish paternity 
or to establish parental responsibility, time-sharing, child support, etc.) to opt out and 
terminate the administrative process is effected by mailing a copy of the petition to DOR 
per § 409.2563(4)(o), Fla. Stat. and Fla. R. Jud. Admin. 2.516(b)(1)(C) and that the same 
is complete upon mailing per Fla. R. Jud. Admin. 2.516(b)(2).  Formal service of 
process upon DOR is not required.  See Johnson v. State, 200 So.3d 802 (Fla. 1st 
DCA, 2016) 


 D. Terminating the Administrative Support Proceedings 


Quite commonly, a Respondent will want to terminate the administrative process (or an 
attorney with whom they consult will want to terminate the administrative process) in 
order to proceed in circuit court, and many erroneously believe that filing an action in 
circuit court, or having a pre-existing circuit court action pending, will automatically 
terminate the administrative support process.  However, that is not the case.  The entry of 
a circuit court order of support is one of the few events that will force the termination of 
the administrative support process. 


“Section 409.2563 confers concurrent jurisdiction on DOR/DOAH to establish child 
support obligations when there is no court order of support.  See § 409.2563(2)(a)(c), Fla. 
Stat.  As such, the plain language of the statue indicates that DOAH has jurisdiction so 
long as there is no court order of support, not so long as a case involving child support is 
not pending in the circuit court (or, as the ALJ concluded, a circuit court case involving 
child support does not predate the initial notice of the administrative action). Had the 
Legislature intended to terminate DOAH’s jurisdiction upon the filing of a circuit court 
action relating to child support, it could have said so.”  Department of Revenue v. 
Graczyk, 206 So.3d 157, 161 (Fla. 1st DCA, 2016). {Emphasis added} 
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An unverified request for DNA test but not requesting hearing and without a separate 
circuit court action & affidavit filed seeking to disestablish paternity is insufficient to 
terminate Administrative Child Support proceedings.  See Fernandez v. Department of 
Revenue, Child Support, 971 So.3d 875, 877 (Fla. 3rd DCA, 2007). 


Requesting DNA testing in an administrative child support action is different from filing 
an action in circuit court concerning custody or rights to parental contact which trigger 
termination of the admin proceedings under § 409.2563(2), Fla. Stat., See Department of 
Revenue v. Long, 937 So.2d 1235, 1236 (Fla. 1st DCA, 2006). 


Sending a copy of a DNA test excluding the Respondent from being the biological father 
of the subject child for whom support is being sought, is not enough to terminate 
Administrative Child Support proceeding brought under § 409.2563, Fla. Stat. – the 
Respondent must file a Petition to Disestablish Paternity pursuant to § 742.18, Fla. Stat. 
in circuit court and serve a copy of same upon DOR within 20 days of receiving the 
initial notice of the Administrative Support Proceedings in order to opt out of the 
administrative support process.  See Anderson v. State Dept. of Revenue ex rel. Davis, 
202 So.3d 966, 969 (Fla. 1st DCA, 2016). 


*** Practice Pointer / Case Tip: In short, once the twenty days OPT OUT window 
has expired there are only two ways to terminate the administrative support proceedings:  
(1) obtain a circuit court order awarding some form of child support, whether temporary 
or permanent; or (2) if DOR terminates the process and dismisses the administrative 
support proceeding. 


DOR is authorized, pursuant to Rule 12E-1.030(15), F.A.C. to end the administrative 
child support proceeding and close the case or proceed judicially at any time before the 
entry of a Final Administrative Support Order.  Instances when DOR may do so are: a 
support order entered by the circuit court is provided to DOR; the parties reside together 
as an intact family; or all of the children reside with the Respondent. 


 E. Proposed Administrative Support Order 


 If the Respondent does not timely OPT OUT of the Administrative Support 
Process, pursuant to § 409.2563(5)(a), Fla. Stat., DOR shall calculate that parent’s child’s 
support obligation pursuant to child support guidelines in accordance with § 61.30, Fla. 
Stat.   


 If either parent fails to comply with the requirement to furnish a Financial 
Affidavit, DOR may proceed on the basis of information available from any source, if 
such information is sufficiently reliable and detailed.   


*** Practice Pointer / Case Tip: § 20.21(2)(g), Fla. Stat., provides that DOR is 
responsible for tax processing, including receipts processing, tax returns processing, 
license registration, and taxpayer registration. Among the systems used by DOR for tax 
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processing is the “System for Unified Taxation” (hereafter “SUNTAX”), wherein DOR 
integrated the administration of all taxes into SUNTAX, a single, unified tax system.  
Accordingly, DOR has access to all of the reemployment tax reports filed by employers 
in Florida each quarter, identifying what income has been paid to Respondents based 
upon their social security number.  If a parent fails to furnish a Financial Affidavit, DOR 
will commonly run a SUNTAX report for the parent based upon his/her social security 
number to obtain reliable income information for the ongoing and/or retroactive support 
periods.  DOR will also commonly send letters to the parents’ employers requesting the 
reporting of the employee’s wages and benefits (including insurance coverage) for use in 
calculating the child support guidelines. 


If a parent receives public assistance and fails to furnish a Financial Affidavit, DOR may 
submit a Financial Affidavit or written declaration for that parent.  If there is a lack of 
sufficient reliable information concerning a parent’s actual earnings for a current or past 
period, it shall be presumed for the purpose of establishing a support obligation that the 
parent had an earning capacity equal to the federal minimum wage during the applicable 
period.  


 Pursuant to Rule 12E-1.030(7)(a), F.A.C., no sooner than 20 days after “the 
parent from whom support is sought” is served with the initial notice, DOR shall 
calculate the Respondent’s ongoing child support obligation, and pursuant to Rule 12E-
1.030(7)(b), F.A.C. calculation of Respondent’s retroactive child support obligation shall 
be in accordance with § 61.30(17), Fla. Stat. 


 The Proposed Administrative Support Order shall then be mailed to the 
Respondent by regular mail, along with a notice of rights informing the Respondent of: 
(1) the right to an informal discussion with DOR to resolve any issues with the Proposed 
Administrative Support Order; (2) the right to a formal administrative support hearing; 
and (3) the right to consent to the entry of a Final Administrative Support Order without 
need of any hearing upon same. 


  1. Calculation of Support 


 If DOR is bringing the action on behalf of someone other than a parent of 
the child, calculation of the guidelines is still done based upon the income of 
parents not the non-parent caregiver.  See Department of Revenue ex rel. 
Roberson v. Chaney, 90 So.3d 883 (Fla. 1st DCA, 2012). 


 “If there is a lack of sufficient reliable information concerning a parent’s 
actual earnings for a current or past period, it shall be presumed for the purpose of 
establishing a support obligation that the parent had an earning capacity equal to 
the federal minimum wage during the applicable period.” § 409.2563(5)(a), Fla. 
Stat. Bauler v. Department of Revenue, Child Support Enforcement, 96 So.3d 
1099, 1100 (Fla. 4th DCA, 2012). 
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 If a Respondent fails to provide a Financial Affidavit, DOR may rely upon 
info from any source if sufficiently reliable & detailed – § 409.2563(5)(a), Fla. 
Stat. and the failure to submit the Financial Affidavit may serve as a waiver of 
any challenge to DOR’s determination of income on appeal.  See Anderson v. 
State Dept. of Revenue ex rel. Davis, 202 So.3d 966, 971 (Fla. 1st DCA, 2016).  


 Although the Respondent failed to participate below or provide any 
information to DOR concerning his income, DOR ought not to ignore the 
information in its own files.  Salters v. Department of Revenue, Child Support 
Enforcement Program ex rel. Mobley, 32 So.3d 777, 778 (Fla. 2nd DCA, 2010). 


 Because Respondent failed to provide income information or to participate 
in the proceedings below, he cannot complain for the first time on appeal that the 
court utilized the statutorily permissible methodology (of using sufficiently 
reliable and detailed information such as a SUNTAX report) to calculate his 
current child support obligation.  See Gaut v. Department of Revenue, Child 
Support Enforcement Program, 220 So.3d 552, 553 (Fla. 2nd DCA, 2017). 


 If the parents are exercising substantial timesharing (whether by written 
parenting plan or merely as an agreed upon timesharing schedule not reduced to 
writing), DOR must calculate child support guidelines pursuant to § 61.30(11)(b), 
Fla. Stat. to account for that substantial timesharing.  See Dillion v. Department 
of Revenue, 189 So.3d 353, 354 (Fla. 4th DCA, 2016). 


2. Calculation of Retroactive Child Support 


 Where administrative support proceeding pursuant to § 409.2563, Fla. 
Stat. was sought subsequent to an administrative establishment of paternity 
pursuant to § 409.256, Fla. Stat., the 24 month window for consideration of 
retroactive support starts on the earlier date the notice of initiation of the paternity 
proceedings were served upon the Respondent, not the later date of the notice of 
administrative support proceedings. Department of Revenue ex rel. Sorto v. 
LaGree, 106 So.3d 534 (Fla. 1st DCA, 2013). 


 “If there is a lack of sufficient reliable information concerning a parent’s 
actual earnings for a current or past period, it shall be presumed for the purpose of 
establishing a support obligation that the parent had an earning capacity equal to 
the federal minimum wage during the applicable period.” § 409.2563(5)(a).  
Bauler v. Department of Revenue, Child Support Enforcement, 96 So.3d 
1099, 1100 (Fla. 4th DCA, 2012). 


 DOR erred in using evidence related to Respondent’s current income to 
calculate retroactive support obligation when it possessed information about his 
monthly income during the retroactive child support period.  Duggan v. State, 
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Dept. of Revenue ex rel. Huff, 197 So.3d 631, 632 (Fla. 1st DCA, 2016) citing to 
Salters v. DOR ex rel. Mobley, 32 So.3d 777, 778-779 (Fla. 2nd DCA, 2010). 


 Use of Respondent’s current income information may be used to calculate 
retroactive support obligation when Respondent fails to demonstrate his/her actual 
income during the retroactive period, however the DOR’s SUNTAX records 
which showed Respondent’s actual earnings were available and in evidence, so 
they should’ve been used to calculate Respondent’s income for the retroactive 
support period.  Finch v. Department of Revenue ex rel. John-Jules, 65 So.3d 
1150, 1151-1152 (Fla. 3rd DCA, 2011). 


 Because DOR had state wage information (SUNTAX) for the time period 
in which retroactive child support was due, and because the income for that period 
differed from the income used for the calculation of the ongoing child support 
guidelines, DOR was required to use the information in its own files when it 
calculated the retroactive child support.  Gaut v. Department of Revenue, Child 
Support Enforcement Program, 220 So.3d 552, 553 (Fla. 2nd DCA, 2017) citing 
to Salters v. DOR ex rel. Mobley, 32 So.3d 777, 778-779 (Fla. 2nd DCA, 2010). 


3.  Failure to object / dispute the Proposed Administrative Support 
Order 


 Pursuant to § 409.2563(7)(b), Fla. Stat., if “the parent from whom support 
is being sought” does not timely request a formal administrative hearing, the 
parent will be deemed to have waived the right to request a hearing. 


 Pursuant to § 409.2563(7)(c), Fla. Stat., if “the parent from whom support 
is being sought” waives the right to a hearing, or consents in writing to the entry 
of an order without a hearing, DOR may render a Final Administrative Support 
Order that will include a parenting time plan or Title IV-D Standard Parenting 
Time Plan agreed to and signed by both parents. 


 Respondent may not seek to challenge on appeal calculation of support 
obligation for change of circumstances after issuance of a Proposed 
Administrative Support Order (such as a reduction in income) when Respondent 
did not request a hearing to contest same, such that a Final Administrative 
Support Order was entered without need of a hearing.  Miley v. Department of 
Revenue ex rel. Barker, 23 So.3d 1284 (Fla. 4th DCA, 2010). 


 F. Informal Discussions 


 Pursuant to § 409.2563(5)(c)(5), Fla. Stat. and Rule 12E-1.030(8), F.A.C., within 
10 days of the date of mailing of the Proposed Administrative Support Order, the 
Respondent may contact DOR to request an informal discussion with DOR regarding any 
questions, concerns or discrepancies in the Proposed Administrative Support Order.  If 
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this is done timely, then DOR shall extend the time limit for the Respondent to request a 
formal administrative hearing to 10 days after DOR notifies the Respondent the informal 
discussions have ended. 


 If the request is timely made, then upon conclusion of the informal discussions, 
DOR will issue and send the Respondent via regular U.S. Mail a Notice of Conclusion of 
Informal Discussion Administrative Paternity Proceeding (Form CS-OA32, found 
here: https://www.flrules.org/gateway/readRefFile.asp?refId=6606&filename=8%20CS-
OA32.pdf ). 


 If the request is NOT timely made, then although DOR may participate in such 
discussions, the request DOES NOT extend the time to request a formal administrative 
hearing and DOR will issue and send the Respondent via regular U.S. Mail a Notice of 
Late Request for Informal Discussion Administrative Proceeding (Form CS-OA35) 
to inform the Respondent that the discussions do NOT extend his/her time to request the 
formal administrative hearing.  


 Informal Discussions are really meant to resolve undisputed issues – mistakes in 
the calculations or corrections that may be made by the DOR such as if the Respondent 
asserts s/he is observing a particular timesharing schedule which affords him/her 
substantial overnight timesharing and upon conferring with the other parent, the other 
parent confirms the regular exercise of the agreed upon timesharing schedule such that 
guidelines should be calculated taking same into account.  By contrast disputed evidence, 
such as if the other parent disagrees that such a timesharing schedule is being observed 
may not be resolved by Informal Discussion and a Formal Administrative Hearing is 
required. 


*** Practice Pointer / Case Tip: In order to preserve the record and create a paper 
trail, it is best to put the request for informal discussion in writing.  A sample letter to 
DOR requesting an informal discussion is attached hereto as Appendix B. 


 When Respondent alleges parents have timesharing arrangement which affords 
substantial timesharing ALJ must hold evidentiary hearing if disputed. Dillion v. 
Department of Revenue, 189 So.3d 353 at 354 (Fla. 4th DCA, 2016) 


 “If an agency enters an order on undisputed evidence, the order must be upheld by 
the court if it is supported by competent, substantial evidence.”  See Miley v. Dept. of 
Revenue ex rel. Barker, 23 So.3d 1284 (Fla. 4th DCA, 2010).   


 If the validity of the agency action depends on disputed facts, and there has been 
no hearing prior to agency action, this court “shall” remand for “further proceedings.”  § 
120.68(7)(a), Fla. Stat; Brown v. State, Dept. of Fin. Servs., 899 So.2d 1246, 1248 (Fla. 
4th DCA, 2005). 
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 No informal discussion to discuss paternity in § 409.2563, Fla. Stat. action, since 
there is no authority to determine paternity as paternity has already been established.  
Anderson v. State Dept. of Revenue ex rel. Davis, 202 So.3d 966, 970 (Fla. 1st DCA, 
2016). 


 G. Formal Administrative Hearing 


Pursuant to §§ 409.2563(5)(c)(1), 409.2563(5)(c)(2) and 409.2563(6), Fla. Stat. 
and Rule 12E-1.030(9), F.A.C., to request an administrative hearing the Respondent must 
submit a written request to DOR’s Deputy Agency Clerk at the address provided in the 
Proposed order within 20 days of the mailing date of the Proposed Administrative 
Support Order.  DOR, may also, on its own accord may seek an administrative hearing 
pursuant to Rule 12E-1.030(9)(f), F.A.C. when DOR is not able to determine the 
Respondent’s income or if the income claimed by one party is disputed by the other 
party. 


If the request is timely made and received by the Deputy Agency Clerk, then 
DOR will send the Respondent an Acknowledgement of Hearing Request 
Administrative Proceeding (Form CS-OA55) informing the Respondent that DOR will 
send the request to the Division of Administrative Hearings (DOAH) and that after an 
Administrative Law Judge (ALJ) is assigned, DOAH will send the Respondent a notice 
of the date, time and location of when and where the administrative hearing will occur.  If 
the request is not timely received, then DOR will send out the Acknowledgement of 
Hearing Request Administrative Proceeding (Form CS-OA55) informing the 
Respondent that the request was not timely and DOR will proceed without a hearing. 


*** Practice Pointer / Case Tip: Although it is tempting to believe that the “mailbox 
rule” would automatically apply and that the Respondent only needs to place his/her 
request for formal hearing in the mailbox to DOR within 20 days of the mailing date of 
the Proposed Administrative Support Order – especially after Johnson v. State, 200 
So.3d 802 (Fla. 1st DCA, 2016) upheld this standard for “serving” the DOR with a 
petition in a Circuit Court case for purposes of opting out of the administrative process, 
as § 409.2563(5)(c)(1) and (2), Fla. Stat. both address the “filing” of the request for 
hearing as opposed to the “service” of the request for hearing, a strict reading of the 
statute requires the request to be not only mailed by the 20th day but also to have been 
“received and accepted for filing” by that date, so the best practice would be to insure the 
receipt by DOR by no later than the 20th day after date of mailing of the Proposed 
Administrative Support Order to avoid any potential waiver of your client’s right to a 
formal administrative support hearing. 


*** Practice Pointer / Case Tip: Since DOR will include the written request for a 
formal administrative hearing as part-and-parcel of the packet “record” they remit to 
DOAH and then the ALJ assigned to the case will unilaterally set the matter for hearing 
without coordination of the date/time of same with the Respondent, you should: (1) take 
the time to review the DOAH website as detailed below; (2) contact the Judicial Assistant 
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for the ALJ who will be (most likely) assigned to cover your hearing and find out their 
upcoming hearing dates for the next 3 months, as well as to learn that particular ALJ’s 
practice preferences/procedures – e.g. how much time do they typically allocate for 
hearings, etc.; (4) include in your written request any known scheduling conflicts with 
any of the potential dates, in order to prevent a scenarios wherein you (or your client) 
cannot attend the hearing with your client or end up rushing around to file a Motion for 
Continuance, etc.; and (5) outline the basic issues you object to and seek to address in the 
formal hearing – noting if you believe the ALJ’s customary scheduling practices afford 
enough time to address same and/or if additional time will be needed due to additional 
witnesses, substantial evidence, etc.  A sample letter to DOR requesting a formal hearing 
is attached hereto as Appendix C. 


H. Final Administrative Support Order 


 Pursuant to § 409.2563(7)(a), Fla. Stat., if a Formal Administrative Hearing is 
held, following the hearing the ALJ shall issue either (1) a Final Administrative Support 
Order; or (2) a Final Order Denying An Administrative Support Order.  DOAH then 
transmits the order to DOR for filing and rendition. 


 If “the parent from whom support is being sought” does not timely file a request 
for a Formal Administrative Hearing, the parent will be deemed to have waived the right 
to request such a hearing pursuant to § 409.2563(7)(b), Fla. Stat. 


 Pursuant to § 409.2563(7)(e), Fla. Stat. the Final Administrative Support order 
must comply with §§ 61.13(1) and 61.30, Fla. Stat. and must provide and state findings, 
if applicable, concerning: 


1. The full name and date of birth of the child or children; 


2. The name of the parent from whom support is being sought and the other parent or 
caregiver; 


3. The parent’s duty and ability to provide support; 


4. The amount of the parent’s monthly support obligation; 


5. Any obligation to pay retroactive support; 


6. The parent’s obligation to provide for the health care needs of each child, whether 
through health insurance, contribution toward the cost of health insurance, payment or 
reimbursement of health care expenses for the child, or any combination thereof; 


7. The beginning date of any required monthly payments and health insurance; 


8. That all support payments ordered must be paid to the State Disbursement Unit as 
provided by § 61.1824, Fla. Stat.; 
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9. That the parents, or caregiver if applicable, must file with DOR when the 
administrative support order is rendered, if they have not already done so, and update as 
appropriate information regarding: his/her identity and location, including names s/he is 
known by; social security number; residential and mailing addresses; telephone numbers; 
driver license numbers; and names, addresses and telephone numbers of employers; 


10. That both parents, or parent and caregiver if applicable, are required to promptly 
notify DOR of any change in their mailing addresses; and 


11. That if the parent ordered to pay support receives reemployment assistance or 
unemployment compensation benefits, the payor shall withhold, and transmit to the 
department, 40 percent of the benefits for payment of support, not to exceed the amount 
owed. 


An income deduction order as provided by § 61.1301, Fla. Stat. must be incorporated into 
the Final Administrative Support Order, or, if not incorporated into FASO, DOR or 
DOAH shall render a separate income deduction order. 


A Final Administrative Support Order has the same force and effect as a court order and 
may be enforced by any circuit court in the same manner as a support order issued by the 
court, except for contempt.  See § 409.2563(10)(b), Fla. Stat. 


 Although a finding of the Obligor’s ability to pay support is required to be 
included in the Final Administrative Support Order, there is no need for such a finding in 
the corresponding Income Deduction Order / Income Withholding Order, Anderson v. 
State Dept. of Revenue ex rel. Davis, 202 So.3d 966 at 971 (Fla. 1st DCA, 2016) 


II. Administrative Establishment of Paternity and Child Support 


 The Florida Department of Revenue (hereafter “DOR”) is authorized to administratively 
establish paternity and child support obligations pursuant to § 409.256, Fla. Stat., in order to 
provide the DOR with an alternative procedure for establishing paternity and child support 
obligations in Title IV-D cases.  See § 409.256(2)(f), Fla. Stat.   


 § 409.256, Fla. Stat. primarily revolves around the process and procedures for the 
administrative establishment of paternity, then essentially defers to § 409.2563, Fla. Stat. for the 
administrative establishment of child support. 


 Chapter 12E-1 of the Florida Administrative Code Rules, set forth the rules by which 
DOR must govern itself, with Rule 12E-1.030, F.A.C. governing the Administrative 
Establishment of Child Support Obligations and Rule 12E-1.036, F.A.C. governing the 
Administrative Establishment of Paternity and Support Obligations.  The two rules interplay 







 


15 


 


together, as after an administrative establishment of paternity, DOR typically seeks the 
administrative establishment of child support.2 


 Pursuant to § 409.256(2)(c), Fla. Stat., DOR may seek to establish paternity 
administratively against a nonresident over whom Florida may assert personal jurisdiction under 
§§ 48 or 88, Fla. Stat. 


 Pursuant to § 409.256(2)(f), Fla. Stat., the statute is meant to provide for an alternative 
procedure for establishing paternity and child support obligations in Title IV-D cases – it does 
not prohibit a person who has standing from filing a civil court action in circuit court for a 
determination of paternity or child support obligations. 


 Pursuant to § 409.256(2)(g), Fla. Stat., the provisions of §§ 409.2563(2)(h) - (j), Fla. Stat. 
also apply to an action for the administrative establishment of paternity and child support, so  


 (1) DOR or DOAH shall include a Parenting Time Plan or the new Standard IV-D 
Parenting Time Plan, if the parties have agreed and both parents have signed same in the 
resulting administrative support order. 


 (2) The same methodology for OPTING OUT from the administrative process shall 
apply as in administrative establishment of child support cases. 


 (3) DOR will issue clear and plain uniform notices and orders to effectuate the 
statute. 


 Interestingly, pursuant to § 409.256(3), Fla. Stat., if there is more than one putative father 
named for a subject minor child, DOR may proceed against a single putative father or may 
proceed simultaneously against more than one putative father.  


 If a putative father has been named as a possible father of more than one child born to the 
same mother, DOR may proceed to establish the paternity of each child in the same proceeding. 


 A. Criteria to determine if Appropriate for Administrative Establishment of 
Paternity 


 Pursuant to § 409.256(2)(a), Fla. Stat. it is appropriate for DOR to seek to 
establish paternity and child support administratively if: 


                                                           
2 It is important to note that Rules 12E-1.030 and 12E-1.036, F.A.C. are “in flux” at the time of compilation of these 
materials, in order to amend same to comply with recently enacted HB590, to address the inclusion of “Standard IV-
D Parenting Time Plans” into the administrative support process.  The proposed amendments were published in the 
Florida Administrative Register, Volume 43, Number 203, pages 4568 – 4573, as well as online on 
www.FLRules.com on October 19, 2017.  Unless otherwise noted herein, the references to these Rules are to the 
Rules EXISTING as of 10/20/2017 as the proposed amendments are not yet final. 
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1.  The child’s paternity has not been established. 


2.  No one is named as the father on the child’s birth certificate or the person 
named as the father is the putative father named in an affidavit or a written 
declaration. 


3.  The child’s mother was unmarried when the child was conceived and 
born. 


4.  The department is providing services under Title IV-D. 


5.  The child’s mother or a putative father has stated in an affidavit, or in a 
written declaration as provided in § 92.525(2), Fla. Stat., that the putative father is 
or may be the child’s biological father. The affidavit or written declaration must 
set forth the factual basis for the allegation of paternity as provided in § 
742.12(2), Fla. Stat. 


 DOR may proceed on behalf of: 


1. An applicant or recipient of public assistance; or 


2. A former recipient of public assistance; or 


3. An individual who has applied for services pursuant to § 409.2567, Fla. 
Stat.; or 


4. Itself or the child; or 


5. A state or local government of another state, as provided in § 88, Fla. Stat. 


Pursuant to Rule 12E-1.036(3)(b), F.A.C., DOR does not establish an paternity 
administratively when: 


1.  The Department has filed a paternity action in circuit court to determine 
the paternity of the child and the action is pending. 


2.  The alleged father or mother is a minor. 


3.  The alleged father does not live in Florida and long-arm jurisdiction is not 
applicable. 


4.  The child is in foster care. 


5.  In accordance with § 409.2579(4), Fla. Stat., the Department has reason to 
believe that the disclosure of information on the whereabouts of one party or the 
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child to another person may result in physical or emotional harm to the party or 
the child. 


6.  The Department does not have an active residential or mailing address for 
the petitioner or respondent. 


 B. Initiating Administrative Paternity Proceedings 


 Pursuant to Rule 12E-1.036(6)(a), F.A.C., to commence a proceeding for the 
administrative establishment of paternity, DOR generates a Notice of Proceeding to 
Establish Paternity (Form CS-OP01) and an Order to Appear for Genetic Testing 
(Form CS-OP02).   


 Pursuant to § 409.256(4)(a) the Notice of Proceeding to Establish Paternity 
must state: 


1.  That the department has commenced an administrative proceeding to 
establish whether the putative father is the biological father of the child named in 
the notice. 


2.  The name and date of birth of the child and the name of the child’s 
mother. 


3.  That the putative father has been named in an affidavit or written 
declaration that states the putative father is or may be the child’s biological father. 


4.  That the respondent is required to submit to genetic testing. 


5.  That genetic testing will establish either a high degree of probability that 
the putative father is the biological father of the child or that the putative father 
cannot be the biological father of the child. 


6.  That if the results of the genetic test do not indicate a statistical probability 
of paternity that equals or exceeds 99 percent, the paternity proceeding in 
connection with that child shall cease unless a second or subsequent test is 
required. 


7.  That if the results of the genetic test indicate a statistical probability of 
paternity that equals or exceeds 99 percent, the department may: 


a.  Issue a proposed order of paternity that the respondent may 
consent to or contest at an administrative hearing; or 


b.  Commence a proceeding, as provided in § 409.2563, Fla. Stat., to 
establish an administrative support order for the child. Notice of the 
proceeding shall be provided to the respondent by regular mail. 
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8.  That, if the genetic test results indicate a statistical probability of paternity 
that equals or exceeds 99 percent and a proceeding to establish an administrative 
support order is commenced, the department shall issue a proposed order that 
addresses paternity and child support. The respondent may consent to or contest 
the proposed order at an administrative hearing. 


9.  That if a proposed order of paternity or proposed order of both paternity 
and child support is not contested, the department shall adopt the proposed order 
and render a final order that establishes paternity and, if appropriate, an 
administrative support order for the child. 


10.  That, until the proceeding is ended, the respondent shall notify the 
department in writing of any change in the respondent’s mailing address and that 
the respondent shall be deemed to have received any subsequent order, notice, or 
other paper mailed to the most recent address provided or, if a more recent 
address is not provided, to the address at which the respondent was served, and 
that this requirement continues if the department renders a final order that 
establishes paternity and a support order for the child. 


11.  That the respondent may file an action in circuit court for a determination 
of paternity, child support obligations, or both. 


12.  That if the respondent files an action in circuit court and serves the 
department with a copy of the petition or complaint within 20 days after being 
served notice under this subsection, the administrative process ends without 
prejudice and the action must proceed in circuit court. 


13.  That, if paternity is established, the putative father may file a petition in 
circuit court for a determination of matters relating to custody and rights of 
parental contact. 


 Additionally, pursuant to §§ 409.2563(4)(n) and (p), Fla. Stat. DOR must also 
notify the Respondent: 


That neither the department nor the Division of Administrative Hearings has 
jurisdiction to change child custody or rights of parental contact or time-sharing, 
and these issues may be addressed only in circuit court. The department or the 
Division of Administrative Hearings may incorporate, if agreed to and signed by 
both parents, a parenting time plan or Title IV-D Standard Parenting Time 
Plan when the administrative support order is established. 


1.  The “parent from whom support is being sought” may request in 
writing that DOR proceed in circuit court to determine his or her support 
obligations. 
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2.  The “parent from whom support is being sought” may state in 
writing to DOR, his or her intention to address issues concerning custody 
or rights to parental contact in circuit court. 


3.  If the “parent from whom support is being sought” submits the 
request in writing that DOR proceed in circuit court to determine his or 
her support obligations, or the statement in writing to DOR of his or her 
intention to address issues concerning custody or rights to parental contact 
in circuit court to DOR within 20 days after the receipt of the initial 
notice, then DOR shall file a petition in circuit court for the determination 
of the parent’s child support obligations, and shall send to “the parent 
from whom support is being sought” a copy of DOR’s petition, a notice of 
commencement of action, and a request for waiver of service of process as 
provided in the Florida Rules of Civil Procedure. 


4.  If, within 10 days after receipt of DOR’s petition and waiver of 
service, “the parent from whom support is being sought” signs and returns 
the waiver of service form to DOR, then DOR shall terminate the 
administrative proceeding without prejudice and proceed in circuit court. 


5.  In any circuit court action filed by DOR pursuant to this section, or 
filed by “a parent from whom support is being sought” or parent, or 
caregiver if applicable, who files an action in a circuit court having 
jurisdiction and proper venue to determine parental support obligations, 
DOR shall be a party only with respect to those issues of support allowed 
and reimbursable under Title IV-D of the Social Security Act. It is the 
responsibility of “the parent from whom support is being sought” or other 
person to take the necessary steps to present other issues for the court to 
consider. 


That if “the parent from whom support is being sought” files an action in circuit 
court and serves DOR with a copy of the petition within 20 days after being 
served notice under this subsection, the administrative process ends without 
prejudice and the action must proceed in circuit court; and 


Information provided by the Office of State Courts Administrator concerning the 
availability and location of self-help programs for those who wish to file an action 
in circuit court but who cannot afford an attorney. 


 Pursuant to § 409.256(4), Fla. Stat., DOR may serve these documents upon the 
Respondent via certified mail, restricted delivery, return receipt requested; or DOR may 
serve the forms by any means permitted for service of process in a civil action.   


 Service by certified mail is completed when the mail is received or refused by the 
addressee or by an authorized agent (as designated by the addressee in writing) – 
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however if a person other than the Respondent signs the return receipt then DOR shall 
attempt to reach the Respondent via telephone to confirm if the notices were received and 
shall document the telephonic communications.  In such a case, if DOR is unable to 
confirm that the Respondent received the notice, then service is not completed and DOR 
shall attempt to have the Respondent served personally with the forms.   


 An authorized employee or agent of DOR may serve the forms and execute an 
affidavit of service. 


 DOR may serve an Order to Appear for Genetic Testing on a caregiver, and 
DOR shall provide a copy of the Notice of Proceeding to Establish Paternity and 
Order to Appear for Genetic Testing to the Mother or caregiver by regular U.S. Mail. 


 Pursuant to Rule 12E-1.036(6)(a), F.A.C. –  Once served the Respondent must 
notify DOR in writing of any change in his address, and if he does not update his address 
with DOR then DOR will serve by regular U.S. mail any other document or resulting 
order to the address of record and the Respondent is deemed to have received them. 


*** Practice Pointer / Case Tip:  It is worthwhile to note that should DOR fail to do the 
required follow up and/or personally serve the Respondent after someone else signs for 
the certified mail, and “the person from whom support is being sought” does not 
otherwise participate in the proceedings and an Administrative Support Order enters, 
pursuant to German v. Dep’t of Revenue, 177 So.3d 318 (Fla. 4th DCA, 2015) it would 
likely open the rare door of allowing for a Motion to Vacate (not otherwise available 
under statute) to be filed with DOR and/or DOAH, based upon the complete lack of 
notice and therefore lack of due process of the named Respondent. 


Pursuant to § 409.2563(8), Fla. Stat., DOR shall file a copy of the initial Notice of 
Proceeding form with the depository operated pursuant to § 61.181, Fla. Stat. (typically 
the Clerk of the Court for the county where the proceedings are initiated), such that the 
depository shall assign an account number and provide the account number to DOR 
within four (4) business days after the initial notice is filed. 


*** Practice Pointer / Case Tip: The issuance of the depository number often causes 
confusion amongst practitioners, who then erroneously believe that is an open Circuit 
Civil/ Family Law division case, and proceed to attempt to file documents in same.  As 
the depository number is not a Circuit Court proceeding, but merely a mechanism for 
allowing for the uniform processing of payments through the Florida State Disbursement 
Unit using the statutory depository responsible for tracking the payments, there is no 
judge assigned to the depository number, nor is it a proper mechanism for filing 
pleadings, etc.  In many circuits these filings are rejected, in others they remain dormant, 
while in yet others the local practice is to allow such filings for post Final Administrative 
Support Order proceedings – such as a circuit court action for enforcement or for a 
superseding order.  The important thing to remember however is that filing a document 
in the depository number does NOT equate to filing/serving same on DOR in the 
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administrative proceeding (responding to the initial notice) and may be a reason for you 
to call your malpractice carrier if you rely upon same. 


 C. Opting Out of the Administrative Paternity Proceedings 


 Pursuant to § 409.256(2)(g), Fla. Stat., the provisions of §§ 409.2563(2)(h) - (j), 
Fla. Stat. also apply to  an action for the administrative establishment of paternity and 
child support. 


 Pursuant to § 409.256(2)(i), Fla. Stat., DOR shall terminate the administrative 
proceeding and file an action in circuit court to determine support if within 20 days after 
receipt of the initial notice “the parent from whom support is being sought”: 


 Requests in writing that DOR proceed in circuit court; or 


 States in writing his/her intent to address issues concerning time-sharing 
or rights to parental contact in court. 


 AND Within 10 days after receipt of DOR’s Petition for Support (and Waiver of 
Service of Process form) the Respondent must sign and return the Waiver of Service of 
Process form to DOR. 


OR The Respondent may file a support action in circuit court and serve DOR with a 
copy of the Petition within the same 20-day time frame. 


Pursuant to Rule 12E-1.036(6)(b), F.A.C.,  


1. As allowed by §§ 409.256(4)(a)11 and 12, Fla. Stat., the alleged father 
may file a paternity action in circuit court and serve DOR with a copy of the 
petition. The person ordered to appear must have the petition served on the 
Deputy Agency Clerk within 20 days after the date he is served the Notice of 
Proceeding. If DOR is served timely, the administrative proceeding ends and the 
case proceeds in circuit court. If the alleged father files a petition in circuit court, 
but does not serve DOR in the 20-day time frame, DOR will continue with the 
administrative establishment proceeding. If the petition is served on DOR timely, 
DOR will mail the child’s mother or caregiver Form CS-OA88, Dismissal of 
Administrative Proceeding form. 


2. The respondent may ask DOR to stop the administrative proceeding and 
proceed in circuit court. The respondent must make this request in writing and 
the request must be received by DOR within 20 days after being served the 
Initial Notice. The request from the respondent must state that he requests DOR 
proceed with the determination of paternity in circuit court or that he has custody 
matters or parental rights issues which need to be addressed by the court. Oral 
requests are not accepted. If the respondent files a timely request for DOR to 
file an action in circuit court, DOR will send the respondent Form CS-OA247, 
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Request for Court Action Status Update. DOR sends the petitioning parent 
Form CS-OA248, Notice of Court Action Financial Affidavit Needed for 
Court and DOR then sends the petitioning parent Form CS-PO31, Family Law 
Financial Affidavit. If the petitioning parent does not return the Family Law 
Financial Affidavit, DOR shall initiate case closure if the petitioning parent is 
not receiving public assistance. If the petitioning parent is receiving Medicaid or 
food assistance, DOR shall report noncooperation to the Department of Children 
and Families as required by § 409.2572, Fla. Stat., and initiate case closure. If the 
petitioning parent is receiving temporary cash assistance for the child, DOR shall 
prepare a financial affidavit for the other parent as authorized by § 61.30(15), Fla. 
Stat. If the petitioning parent returns the Family Law Financial Affidavit, then 
DOR will file a petition with the clerk of court to determine the support obligation 
and obtain a civil case number. After filing the petition in circuit court, DOR 
sends a copy of the petition to the Respondent by certified mail, return receipt 
requested. Along with the copy of the petition, DOR sends the Notice of 
Commencement of Action and Request for Waiver of Service of Process 
Administrative Paternity Proceeding (Form CS-OA18).  DOR also sends two 
copies of the Waiver of Service of Process (Form CS-OA19).  If the Respondent 
is represented by an attorney, DOR sends this packet of forms and petition to the 
Respondent’s attorney. The Respondent has 10 days from the receipt of these 
forms to sign and complete one copy of Waiver of Service of Process, and return 
it to DOR. If DOR does not receive the signed completed Waiver of Service of 
Process, within 10 days, it proceeds with the establishment of paternity 
administratively. DOR also files a voluntary dismissal of the civil case with the 
clerk of court and mails a copy of the voluntary dismissal to the Respondent. If 
the Respondent completes and returns the Waiver of Service of Process within 
10 days, DOR sends the petitioner or caregiver the Dismissal of Administrative 
Proceeding (Form CS-OA88) and DOR will then end the administrative 
proceeding and proceed in circuit court. 


*** Practice Pointer / Case Tip:  A sample OPT OUT LETTER for use by self-
represented persons (pro se litigants) in Administrative Paternity actions is provided as 
Appendix A-2. 


*** Practice Pointer / Case Tip: The OPT OUT LETTER is not filed with the 
Circuit Court, it is only sent to DOR.  Although the Clerk of the Court issues a depository 
number to DOR in which to process the ultimate support payments stemming from an 
Administrative Support Proceeding, this is not the opening of a Circuit Court case and 
filing any paperwork in same will not satisfy the service requirements of the 
administrative process.  Pursuant to both § 409.256(1)(c), Fla. Stat. and § 409.2563(1)(c), 
Fla. Stat. “filed” means a document has been received and accepted for filing at the 
offices of DOR by the Clerk or any authorized deputy clerk of DOR. 


*** Practice Pointer / Case Tip: Although the 20-day time clock starts on the day the 
initial notice is received it is better to instruct and go by the mailing date contained in the 
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initial notice which to avoid any potential belated OPT OUT, as time is of the essence in 
same, and should ideally be sent via some method which allow for proof of 
mailing/tracking of same (such as certified mail, return receipt requested or otherwise). 


 “I want a court date for DNA testing before I sign anything. Thank you.” was 
sufficient to opt out of Admin proceeding to establish paternity and require the filing of a 
circuit court action. Mendez v. Department of Revenue, 898 So.2d 1060 at 1061 (Fla. 
2nd DCA, 2005) 


 A request to opt out of the admin process must be filed with DOR within 20 days of 
receipt of the initial notice of proceedings, so filing the request 71 days after is untimely.  
See German v. State Dept. of Revenue, 177 So.3d 318 (Fla. 4th DCA, 2015). 


If the Respondent does timely opt out by requesting circuit court action, s/he must return 
the Waiver of Service of Process form timely or else the opt out is voided, and the 
administrative support action will continue.  See State, Dept. of Revenue ex rel. 
Chamberlain v. Manasala, 982 So.3d 1257, 1258 (Fla. 1st DCA, 2008). 


Serving a petition upon DOR for an action filed in Circuit Court (to disestablish paternity 
or to establish parental responsibility, time-sharing, child support, etc.) to opt out and 
terminate the administrative process is effected by mailing a copy of the petition to DOR 
per § 409.2563(4)(o), Fla. Stat. and Fla. R. Jud. Admin. 2.516(b)(1)(C) and that the same 
is complete upon mailing per Fla. R. Jud. Admin. 2.516(b)(2).  Formal service of 
process upon DOR is not required.  See Johnson v. State, 200 So.3d 802 (Fla. 1st 
DCA, 2016) 


 D. Terminating the Administrative Paternity Proceedings 


Quite commonly, a Respondent will want to terminate the administrative process (or an 
attorney with whom they consult will want to terminate the administrative process) in 
order to proceed in circuit court, and many erroneously believe that filing an action in 
circuit court, or having a pre-existing circuit court action pending, will automatically 
terminate the administrative support process.  However, that is not the case.  The entry of 
a circuit court order of support is one of the few events that will force the termination of 
the administrative support process. 


“Section 409.2563 confers concurrent jurisdiction on DOR/DOAH to establish child 
support obligations when there is no court order of support.  See § 409.2563(2)(a)(c), Fla. 
Stat.  As such, the plain language of the statue indicates that DOAH has jurisdiction so 
long as there is no court order of support, not so long as a case involving child support is 
not pending in the circuit court (or, as the ALJ concluded, a circuit court case involving 
child support does not predate the initial notice of the administrative action). Had the 
Legislature intended to terminate DOAH’s jurisdiction upon the filing of a circuit court 
action relating to child support, it could have said so.”  Department of Revenue v. 
Graczyk, 206 So.3d 157, 161 (Fla. 1st DCA, 2016). {Emphasis added} 
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*** Practice Pointer / Case Tip: In short, once the twenty days OPT OUT window 
has expired there are only two ways to terminate the administrative paternity 
proceedings:  (1) obtain a circuit court order awarding some form of child support, 
whether temporary or permanent; or (2) if DOR terminates the process and dismisses the 
administrative support proceeding. 


DOR is authorized, pursuant Rule 12E-1.036(18), F.A.C. to end the administrative 
paternity and child support proceeding and close the case or proceed judicially at any 
time before the entry of a Final Order of Paternity or a Final Administrative Paternity and 
Support Order.  Instances when DOR may do so are: a support order entered by the 
circuit court is provided to DOR; the parties reside together as an intact family; or all of 
the children reside with the putative father. 


 E. Right to Contest Order to Appear for Genetic Testing 


  1. Informal Review 


 Pursuant to § 409.256(5)(a), Fla. Stat., the person ordered to appear may 
contest an order to appear for genetic testing by filing a written request for 
informal review with DOR within 15 days after the date of service of the 
order.  


 The purpose of the informal review is to provide the person ordered to 
appear with an opportunity to discuss the proceedings and the basis of the order. 
At the conclusion of the informal review, DOR shall notify the person ordered to 
appear, in writing, whether it intends to proceed with the order to appear.  If DOR 
notifies the person ordered to appear of its intent to proceed, the notice must 
inform the person ordered to appear of the right to contest the order at an 
administrative hearing.   


 Pursuant to Rule 12E-1.036(7)(a), F.A.C., when DOR receives the request 
for an informal review, it will contact the alleged father and, if possible, conduct 
the review by telephone. If the alleged father asks to appear in person, DOR will 
schedule an appointment. If the alleged father is incarcerated, he may present any 
concerns to DOR in writing or arrange with confinement officials to receive a 
phone call from DOR. At the end of the informal review, DOR will inform the 
alleged father whether it will continue with the administrative establishment of 
paternity. If DOR decides not to continue, it will end the administrative 
proceeding and will send the Dismissal of Administrative Proceeding (Form 
CS-OA88) to the parties notifying them about the dismissal. If DOR intends to 
continue, it will inform the alleged father of its decision using the Notice of 
Conclusion of Informal Discussion Administrative Paternity Proceeding 
(FormCS-OA32) informing the alleged father of DOR’s decision to continue and 
why. It also informs him of the right to contest the Order to Appear for Genetic 
Testing at an administrative hearing.   
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 If the alleged father untimely seeks the informal review (not within 15 
days after the date of service of the Notice of Proceeding), then DOR will inform 
him the request is outside the required time to ask for an informal review. DOR 
will do this using the Notice of Late Request for Informal Discussion 
Administrative Proceeding (Form CS-OA35) and will continue with the 
administrative establishment proceeding. 


 Pursuant to § 409.256(5)(b), Fla. Stat., following an informal review, 
within 15 days after the mailing date of DOR’s notification that DOR shall 
proceed with an order to appear for genetic testing, the person ordered to appear 
may file a request for an administrative hearing to contest whether the person 
should be required to submit to genetic testing. A request for an administrative 
hearing must state the specific reasons why the person ordered to appear believes 
he or she should not be required to submit to genetic testing as ordered. 


 Pursuant to § 409.256(5)(c), Fla. Stat., if a timely request for an informal 
review is filed, DOR may not proceed under the order to appear for genetic 
testing and may not impose sanctions for failure or refusal to submit to genetic 
testing until: (1) DOR has notified the person of its intent to proceed after 
informal review, and a timely request for hearing is not filed; or (2)  The person 
ordered to appear withdraws the request for informal review. 


2. Formal Administrative Hearing 


 Pursuant to § 409.256(5)(b), Fla. Stat., within 15 days after the mailing 
date of DOR’s notification that DOR shall proceed with an order to appear for 
genetic testing, the person ordered to appear may file a request for an 
administrative hearing to contest whether the person should be required to submit 
to genetic testing.  


 A request for an administrative hearing must state the specific reasons 
why the person ordered to appear believes he or she should not be required to 
submit to genetic testing as ordered.   


 If the person ordered to appear files a timely request for a hearing, DOR  
shall refer the hearing request to DOAH, with the formal administrative hearing to 
be governed by § 120, Fla. Stat. and DOAH’s Uniform Rules of Procedure found 
in Fla. Admin. Code § 28-106. The ALJ assigned to the case shall issue an order 
as to whether the person must submit to genetic testing in accordance with the 
order to appear.  


*** Practice Pointer / Case Tip: A quirky part of § 409.256(5), Fla. Stat. is 
that it provides no mechanism for seeking a Formal Administrative Hearing 
without first seeking an Informal Review.  Accordingly, pursuant to Rule 12E-
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1.036(7)(b)2, F.A.C., the alleged father may not ask for an administrative hearing 
without first requesting an informal review. 


 Pursuant to Rule 12E-1.036(7)(b)1, F.A.C., if DOR receives the request 
for a formal administrative hearing within the 15-day period, DOR will refer the 
request to DOAH. DOR will inform the requestor it sent the request to DOAH 
using the Acknowledgment of Hearing Request Administrative Proceeding 
(Form CS-OA55).  


 If DOR receives a timely hearing request, it will not continue the 
proceeding until the DOAH ALJ issues an order, or the alleged father withdraws 
his request for a hearing. DOR will mail the Notice of Proceeding, Order to 
Appear for Genetic Testing, Paternity Declaration, and the alleged father’s request 
for hearing to DOAH within 15 calendar days after the receipt of the request for 
hearing. 


 DOR or the person ordered to appear may seek immediate judicial review 
under § 120.68, Fla. Stat. of an order issued by an ALJ following such a formal 
administrative hearing. 


*** Practice Pointer / Case Tip: Since DOR will include the written request 
for a formal administrative hearing as part-and-parcel of the packet “record” they 
remit to DOAH and then the ALJ assigned to the case will unilaterally set the 
matter for hearing without coordination of the date/time of same with the 
Respondent, you should: (1) take the time to review the DOAH website as 
detailed below; (2) contact the Judicial Assistant for the ALJ who will be (most 
likely) assigned to cover your hearing and find out their upcoming hearing dates 
for the next 3 months, as well as to learn that particular ALJ’s practice 
preferences/procedures – e.g. how much time do they typically allocate for 
hearings, etc.; (4) include in your written request any known scheduling conflicts 
with any of the potential dates, in order to prevent a scenarios wherein you (or 
your client) cannot attend the hearing with your client or end up rushing around to 
file a Motion for Continuance, etc.; and (5) outline the basic issues you object to 
and seek to address in the formal hearing – noting if you believe the ALJ’s 
customary scheduling practices afford enough time to address same and/or if 
additional time will be needed due to additional witnesses, substantial evidence, 
etc. 


3.  Failure to Request Informal Review/Formal Administrative Hearing 


 Pursuant to § 409.256(5)(d), Fla. Stat., if a request for an informal review 
or administrative hearing is not timely filed, the person ordered to appear is 
deemed to have waived the right to a hearing and DOR may proceed under the 
Order to Appear for Genetic Testing. 
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 Pursuant to § 409.2563(7)(c), Fla. Stat., if “the parent from whom support 
is being sought” waives the right to a hearing, or consents in writing to the entry 
of an order without a hearing, DOR may render a Final Administrative Support 
Order that will include a parenting time plan or Title IV-D Standard Parenting 
Time Plan agreed to and signed by both parents. 


 Respondent may not seek to challenge on appeal calculation of support 
obligation for change of circumstances after issuance of a Proposed 
Administrative Support Order (such as a reduction in income) when Respondent 
did not request a hearing to contest same, such that a Final Administrative 
Support Order was entered without need of a hearing.  Miley v. Department of 
Revenue ex rel. Barker, 23 So.3d 1284 (Fla. 4th DCA, 2010). 


 F. Failure or Refusal to Submit to Genetic Testing 


 Pursuant to § 409.256(7), Fla. Stat., if a person who is served with an order to 
appear for genetic testing fails to appear without good cause or refuses to submit to 
testing without good cause, DOR may take one or more of the following actions: 


(a)  Commence a proceeding to suspend the driver license and motor 
vehicle registration of the person ordered to appear, as provided in § 61.13016, 
Fla. Stat.; 


(b)  Impose an administrative fine against the person ordered to appear 
in the amount of $500; or 


(c)  File a petition in circuit court to establish paternity, obtain a 
support order for the child, and seek reimbursement from the person ordered to 
appear for the full cost of genetic testing incurred by DOR. 


As provided in § 322.058(2), Fla. Stat., a suspended driver license and motor vehicle 
registration may be reinstated when the person ordered to appear complies with the order 
to appear for genetic testing. DOR may collect an administrative fine imposed under this 
subsection by using civil remedies or other statutory means available to DOR for 
collecting support. 


 Pursuant to Rule 12E-1.036(8)(b), F.A.C., DOR will reschedule the appointment 
for a genetic testing sample collection: 


1.  When a person scheduled for the genetic testing sample collection 
asks DOR to reschedule the genetic testing sample collection before the ordered 
test date. The person does not have to provide DOR a reason for rescheduling the 
initial genetic testing sample collection. DOR will inform the person of the new 
date using a Notice of Genetic Testing, Appointment, (Form CS-OP05). 
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2. One time if the person ordered to test shows good cause for not 
appearing at the scheduled genetic testing sample collection. The person claiming 
good cause must provide DOR with the facts that supports his or her claim for 
missing the scheduled genetic testing sample collection in writing no later than 10 
days after the scheduled sample collection. 


 Pursuant to Rule 12E-1.036(9), F.A.C., if a person refuses to submit to the genetic 
testing sample collection or fails to appear on the ordered date, does not use the one-time 
opportunity to reschedule, or does not show good cause for missing the sample collection 
within 10 days after the scheduled sample collection, then DOR may take one of the 
following actions: 


(a) If the alleged father does not appear without requesting rescheduling or 
providing good cause, DOR will schedule a second genetic sample collection and 
send the alleged father the Notice of Genetic Testing Appointment, (Form CS-
OP05), which will list the new date, time, and location of the genetic testing 
sample collection. If the alleged father does not appear to the second sample 
collection, DOR is authorized to start a proceeding to suspend the alleged father’s 
driver license and motor vehicle registration as allowed by § 61.13016, Fla. Stat.  


 DOR will tell the alleged father of the intent to suspend his driver license 
and vehicle registration by sending the Notice of Intent to Suspend Driver’s 
License and Vehicle Registration(s) (Form CS-EF55) by regular mail and it also 
informs the alleged father of his right to contest the action in circuit court. If the 
alleged father does not request a new genetic testing sample collection or contest 
the driver license suspension within 20 days after the mailing date of the CS-
EF55, DOR will send an electronic request to the Department of Highway Safety 
and Motor Vehicles to suspend the driver license and vehicle registration of the 
alleged father. If the alleged father later complies with DOR and requests another 
test, and appears at the rescheduled genetic testing appointment, DOR will 
electronically request reinstatement of the driver license/vehicle registration from 
the Department of Highway Safety and Motor Vehicles. DOR will provide the 
alleged father the Driver License/Vehicle Registration Reinstatement Notice, 
(Form CS-EF57) which informs the alleged father to go to a local Driver License 
Examining Office to get the license reinstated. If the alleged father does not 
contest the suspension of the driver license/vehicle registration or request a new 
appointment, then DOR will end the administrative proceeding and proceed in 
circuit court. DOR will not authorize reinstatement of the license until the alleged 
father submits to genetic testing. 


(b)  If an alleged father refuses to comply with the Order to Appear 
for Genetic Testing, but previously provided a sample for another case, then 
DOR is authorized to use the previous sample taken from the alleged father. The 
alleged father is informed that DOR is authorized to do this in the Order to 
Appear for Genetic Testing. 
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(c)  If the alleged father refuses to comply with the Order to Appear 
for Genetic Testing, and a previous sample is not available, then DOR will file a 
petition in circuit court to establish paternity, obtain a support order, and seek 
repayment from the alleged father for costs incurred by DOR. If DOR files a 
petition in circuit court, it will notify the mother or caregiver using the Dismissal 
of Administrative Proceeding, (Form CS-OA88). 


 G. Proposed Order of Paternity; Commencing § 409.2563, Fla. Stat. Action 


Pursuant to § 409.256(9)(a), Fla. Stat., if the results of genetic testing indicate a 
statistical probability of paternity that equals or exceeds 99 percent, DOR may either: 


1.  Issue a proposed order of paternity; or 


2.  If appropriate, delay issuing a proposed order of paternity and commence, 
by regular mail, an administrative proceeding to establish a support order for the child 
pursuant to § 409.2563, Fla. Stat. and issue a single proposed order that addresses 
paternity and child support. 


1. Informal Review 


Pursuant to § 409.256(10)(a), Fla. Stat., within 10 days after the date of 
mailing or other service of a proposed order of paternity, the respondent may 
contact a representative of DOR at the address or telephone number provided to 
request an informal review of the proposed order.  If an informal review is timely 
requested, the time for requesting a formal administrative hearing is extended 
until 10 days after DOR mails notice to the respondent that the informal review 
has been concluded. 


Pursuant to Rule 12E-1.036(11), F.A.C., the time frames, forms and 
procedures for the informal review and administrative hearings related to a 
proposed Order of Paternity are the same as described in Rule 12E-1.036(13)(a) 
and (b), F.A.C. – however this appears to be a typo or clerical error in the rule, as 
the correct rule reference should be Rule 12E-1.036(13)(f)(1) and (2), F.A.C. 


Pursuant to Rule 12E-1.036(13)(f)(1), F.A.C., the alleged father has the 
right to an informal review, and may contact DOR within 10 days after the 
mailing date of the proposed order to ask for an informal review. The alleged 
father may ask for an informal review either orally or in writing. If the informal 
review results in a change to the proposed order or if an error is detected, DOR 
will issue either an Amended Proposed Order of Paternity, (Form CS-OP30), or 
an Amended Proposed Administrative Paternity and Support Order, (Form CS-
OA20).  


DOR may discontinue the support proceeding if the alleged father 
provides proof that an obligation should not be established. Types of 
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circumstances where DOR would not proceed to render a support obligation 
includes: all children reside with the alleged father, or the alleged father, mother, 
and children reside together.  


If at the conclusion of the informal review DOR intends to render a final 
order, it will tell the alleged father using the Notice of Conclusion of Informal 
Discussion Administrative Paternity and Support Proceeding (Form, CS-
OA32). 


  2.  Formal Administrative Hearing 


 Pursuant to § 409.256(10)(b), Fla. Stat., within 20 days after the mailing 
date of the proposed order or within 10 days after the mailing date of notice that 
an informal review has been concluded, whichever is later, the Respondent may 
request an administrative hearing by filing a written request for a hearing with 
DOR.  


 A request for a hearing must state the specific objections to the proposed 
order, the specific objections to the genetic testing results, or both. A respondent 
who fails to file a timely request for a hearing is deemed to have waived the right 
to a hearing.  


 Pursuant to Rule 12E-1.036(11), F.A.C., the time frames, forms and 
procedures for the informal review and administrative hearings related to a 
proposed Order of Paternity are the same as described in Rule 12E-1.036(13)(a) 
and (b), F.A.C. – however this appears to be a typo or clerical error in the rule, as 
the correct rule reference should be Rule 12E-1.036(13)(f)(1) and (2), F.A.C. 


 Pursuant to Rule 12E-1.036(13)(f)(2), F.A.C., the alleged father or DOR 
has the right to an administrative hearing. To request an administrative hearing, 
the Respondent must submit a written request to DOR’s Deputy Agency Clerk at 
the address provided in the Proposed Order.  


 If the alleged father wishes to ask for an administrative hearing, he has 20 
days after the mailing date of the Proposed Administrative Paternity and Support 
Order or the Proposed Order for Paternity or, if DOR receives an informal review 
request timely, 10 days from the mailing date of the CS-OA32, whichever is later.  


 If DOR receives the request for administrative hearing timely, it will refer 
the request to DOAH. If the request is received timely, then DOR sends the 
Respondent the Acknowledgment of Hearing Request Administrative 
Proceeding, (Form CS-OA55), notifying the Respondent that the request that 
DOR will proceed with a hearing. DOR also sends the request to DOAH.  


 DOAH then notifies DOR, Respondent, and the individual petitioner in 
writing of the date, time, and place of the hearing.  







 


31 


 


 If DOR receives an untimely request for an administrative hearing, then 
DOR denies the request and sends the Respondent the Acknowledgment of 
Hearing Request Administrative Proceeding, notifying the Respondent that the 
request was not timely and that DOR will proceed without a hearing. 


The formal administrative hearing to be governed by § 120, Fla. Stat. and 
DOAH’s Uniform Rules of Procedure found in Fla. Admin. Code § 28-106. 


 Pursuant to § 409.256(10)(d), Fla. Stat., the genetic-testing results shall be 
admitted into evidence and made a part of the hearing record. For purposes of the 
statute, a statistical probability of paternity that equals or exceeds 99 percent 
creates a presumption, as defined in § 90.304, Fla. Stat., that the putative father is 
the biological father of the child. The presumption may be overcome only by clear 
and convincing evidence. The Respondent or DOR may call an expert witness to 
refute or support the testing procedure or results or the mathematical theory on 
which they are based. Verified documentation of the chain of custody of the 
samples tested is competent evidence to establish the chain of custody. 


 DOR, the Respondent or the Individual Petitioner may seek immediate 
judicial review under § 120.68, Fla. Stat. of an order issued by an ALJ following 
such a formal administrative hearing. 


*** Practice Pointer / Case Tip: Since DOR will include the written request 
for a formal administrative hearing as part-and-parcel of the packet “record” they 
remit to DOAH and then the ALJ assigned to the case will unilaterally set the 
matter for hearing without coordination of the date/time of same with the 
Respondent, you should: (1) take the time to review the DOAH website as 
detailed below; (2) contact the Judicial Assistant for the ALJ who will be (most 
likely) assigned to cover your hearing and find out their upcoming hearing dates 
for the next 3 months, as well as to learn that particular ALJ’s practice 
preferences/procedures – e.g. how much time do they typically allocate for 
hearings, etc.; (4) include in your written request any known scheduling conflicts 
with any of the potential dates, in order to prevent a scenarios wherein you (or 
your client) cannot attend the hearing with your client or end up rushing around to 
file a Motion for Continuance, etc.; and (5) outline the basic issues you object to 
and seek to address in the formal hearing – noting if you believe the ALJ’s 
customary scheduling practices afford enough time to address same and/or if 
additional time will be needed due to additional witnesses, substantial evidence, 
etc. 


 H. Final Order Establishing Paternity or Paternity and Child Support 


 Pursuant to § 409.256(11)(a), Fla. Stat., if a Formal Administrative Hearing is 
held, following the hearing the DOAH ALJ shall issue either a final order that adjudicates 
paternity, or if appropriate, paternity and child support.  A final order of the ALJ 
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constitutes final agency action by DOR.  DOAH then transmits the order to DOR for 
filing and rendition. 


 Pursuant to § 409.256(11)(b), Fla. Stat., if the Respondent does not timely file a 
request for a Formal Administrative Hearing, or consents in writing to the entry of a final 
order without hearing, DOR may render a final order of paternity or a final order of 
paternity and child support, as appropriate. 


 Pursuant to § 409.256(11)(c), Fla. Stat. DOR shall mail a copy of the final order 
to the Respondent, the mother, and the caregiver if any.  DOR shall also notify the 
Respondent of the right to seek judicial review of the Final order in accordance with § 
120.68, Fla. Stat. 


 Pursuant to § 409.256(11)(d), Fla. Stat., upon rendition of the final order, DOR 
shall notify the Office of Vital Statistics of the Department of Health that the paternity of 
the child has been established.   


 Pursuant to § 409.256(11)(e), Fla. Stat., a Final Order of Paternity rendered from 
an administrative paternity proceeding has the same effect as a judgment entered by the 
Court pursuant to § 742, Fla. Stat. 


 Pursuant to § 382.015(1), Fla. Stat., upon receipt of the final order of paternity, 
the Office of Vital Statistics of the Department of Health shall prepare and file a new 
birth certificate for the subject minor child(ren) naming the Respondent as the father of 
the child(ren), which shall bear the same file number as the original birth certificate(s). 


 Pursuant to § 409.256(12), Fla. Stat, both DOR and the Respondent have the right 
to seek judicial review, in accordance with § 120.68, Fla. Stat., of a Final Order of 
Paternity or a Final Order Establishing Paternity and Child Support.    


III. Administrative Proceedings with DOAH 


A. DOAH Basics – E-filing, Dockets, etc. 


 The State of Florida Division of Administrative Hearings (DOAH) maintains a 
very useful and up-to-date website with the vast majority of information that you will 
need to be prepared to represent a client at an administrative proceeding and may be 
found at https://www.doah.state.fl.us/ALJ/  
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 If an attorney filed the objection to the Proposed Administrative Support Order 
with DOR, then when the DOAH ALJ sets the matter for hearing, the Notice should be 
sent to the attorney who generated same, DOR and all parties to the action.  Any and all 
additional motions, notices, papers, requests, etc., should be e-filed with DOAH using 
their eALJ Electronic Filing and not with the Circuit Court.  The eALJ Electronic 
Filing system can be reached by clicking the link on the left-hand side of the DOAH 
home page, and takes you to the following screen: 
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If you have not already registered with DOAH for an eALJ Electronic Filing account, 
the process if fairly simple and may be completed quickly online by clicking the link on 
the Login Page, which will allow you to enter the following data: 


 


*** Practice Pointer / Case Tip: The eALJ Electronic Filing system is fairly 
straightforward and intuitive, as it does not need to be as complex as the State’s e-filing 
portal for Circuit Court cases.  Certain simple forms – such as your Notice of Appearance 
if you are not already “of record” for a party to a DOAH action, as well as Subpoenas (Ad 
Testificandum or Duces Tecum) may be completed merely by selecting the form through 
a drop-down menu, completing the blanks on line and hitting “send”, however any and all 
forms not in the drop-down menu will need to be uploaded in PDF format with scans of 
300 dpi resolution and a maximum file size of 25MB.  If the file is larger, you may file 
the document in separate parts. 


*** Practice Pointer / Case Tip: Perhaps the most notable draw-back to the eALJ 
Electronic Filing system is the inability to change your designated e-mail addresses on a 
case-by-case basis as you can do in the State e-filing Portal, so if you are an attorney with 
multiple paralegals assigned to your caseload, best practices dictate that you use a single 
such paralegal to be assigned to all of your Administrative Child Support Proceedings 
involving DOAH hearings. 


*** Practice Pointer / Case Tip: Once you are affiliated with the DOAH case by 
virtue of filing your Notice of Appearance, you will have access to all of the documents 
filed in the case via online hyperlink to download as PDFs.  Key amongst these is the 
initial filing packet from DOR which contains all of the information relied upon by DOR 
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in arriving at DOR’s determinations of the parties’ incomes and the child support 
guidelines utilized in the Proposed Administrative Support Order being challenged at the 
administrative hearing.  Due diligence requires that you download and review this 
material as soon as possible after filing your notice of appearance in the proceeding. 


B. Practice and Procedure 


 Pursuant to § 409.2563(6), Fla. Stat. § 120, Fla. Stat. governs the conduct of the 
proceedings for administrative child support hearings, as do the DOAH’s Uniform Rules 
of Procedure.  


 § 120.569, Fla. Stat. provides the specific provisions which apply when an agency 
(DOR) determination affects the “substantial interests of a party”, and Fla. Admin. Code 
§ 28-106 sets forth the Uniform Rules of Procedure for DOAH for decisions determining 
substantial interests.   


 While there is no definition of “substantial interests” contained amongst the 
definitions set forth in § 120.52, Fla. Stat., While not in the realm of administrative child 
support proceedings, the lead case of Agrico Chem. Co. v. Dep’t of Envtl. Regulation, 
406 So.2d 478, 482 (Fla. 2nd DCA, 1981) provides enlightenment by setting forth a two 
prong test which must be satisfied before someone can be considered to have a 
substantial interest in the outcome of the proceeding: 1) the party will suffer injury in fact 
which is of sufficient immediacy to entitle him to a § 120.57, Fla. Stat. hearing, and 2) 
the party’s substantial injury is of a type or nature which the proceeding is designed to 
protect.  Clearly a potential obligor or obligee for a child support determination would 
have a “substantial interest” in the outcome of an administrative child support 
proceeding. 


 As the challenge of a Proposed Administrative Support Order inevitably involves 
a dispute of material facts upon which the proposed order is predicated, the provisions of 
§ 120.57(1), Fla. Stat. also apply, and Part II of Chapter 28-106 of the Fla. Admin Code – 
specifically § 28-106.211 - § 28-106.217 govern the conduct of the hearings involving 
disputed issues of material fact. 


 It is important to remember that although the Formal Administrative Hearings are 
resolving the typical “Family Law” issue of child support, that the Florida Family Law 
Rules of Procedure do not apply to such proceedings as the Florida Family Law Rules of 
Procedure, like the Rules of Judicial Administration are rules of Court procedure, not for 
administrative actions. 


1. Venue 


 Pursuant to the relevant portion of § 120.80(14)(c), Fla. Stat., “Hearings 
held by the Division of Administrative Hearings pursuant to §§ 409.256, 
409.2563, and 409.25635, Fla. Stat. shall be held in the judicial circuit where the 
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person receiving services under Title IV-D resides or, if the person receiving 
services under Title IV-D does not reside in this state, in the judicial circuit where 
the respondent resides.” 


 This aligns with Rule 28-106.207, F.A.C, which provides: 


“(1) Whenever practicable and permitted by statute or rule, hearings shall be held 
in the area of residence of the non-governmental parties affected by agency 
action, or at the place most convenient to all parties as determined by the 
presiding officer. 


(2) Failure to respond timely to any order requiring or allowing the parties to 
suggest an appropriate locality for final hearing may constitute a waiver of 
venue.” 


2. Computation of Time 


 It is important to remember that computation of time in an administrative 
child support proceeding is not governed by Fla. R. Jud. Admin. 2.514, as the 
Florida Rules of Judicial Administration only apply “to administrative matters in 
all courts to which the rules are applicable by their terms.” {emphasis added}.  
Administrative support proceedings are not judicial proceedings in a Court, rather 
they are administrative proceedings to challenge an agency determination heard 
by DOAH and subject to DOAH’s Uniform Rules of Procedure for same, Rule 
28-106.103, F.A.C., which provides: 


“In computing any period of time allowed by this chapter, by order of a presiding 
officer, or by any applicable statute, the day of the act from which the period of 
time begins to run shall not be included. The last day of the period shall be 
included unless it is a Saturday, Sunday, or legal holiday, in which event the 
period shall run until the end of the next day which is not a Saturday, Sunday, or 
legal holiday. When the period of time allowed is less than 7 days, intermediate 
Saturdays, Sundays, and legal holidays shall be excluded in the computation. As 
used in these rules, legal holiday means those days designated in Section 110.117, 
F.S. Except as provided in Rule 28-106.217, F.A.C., five days shall be added to 
the time limits when service has been made by regular U.S. mail. One business 
day shall be added when service is made by overnight courier. No additional time 
shall be added if service is made by hand, facsimile transmission, or electronic 
mail or when the period of time begins pursuant to a type of notice described in 
Rule 28-106.111, F.A.C.” 


 Accordingly, the “mailbox rule” does apply to filings in the conduct of an 
administrative support hearing with DOAH which are sent via regular U.S Mail, 
however unlike Fla. R. Jud. Admin. 2.514(b) which provides for an additional 5 
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days to act after service is made by e-mail, Rule 28-106.103 expressly provides 
no such 5 extra days to act after service by e-mail. 


3. Filings 


 Whereas documents may be filed in a Circuit Court proceeding through 
the State e-filing Portal at 11:59 p.m. and still be considered as timely filed for 
that day, Rule 28-106.104(3), F.A.C. expressly provides that “Any document 
received by the office of the agency clerk before 5:00 p.m. shall be filed as of that 
day but any document received after 5:00 p.m. shall be filed as of 8:00 a.m. on the 
next regular business day.” 


 Pursuant to § 120.569(1)(e), Fla. Stat., “All pleadings, motions, or other 
papers filed in the proceeding must be signed by the party, the party’s attorney, or 
the party’s qualified representative. The signature constitutes a certificate that the 
person has read the pleading, motion, or other paper and that, based upon 
reasonable inquiry, it is not interposed for any improper purposes, such as to 
harass or to cause unnecessary delay, or for frivolous purpose or needless increase 
in the cost of litigation. If a pleading, motion, or other paper is signed in violation 
of these requirements, the presiding officer shall impose upon the person who 
signed it, the represented party, or both, an appropriate sanction, which may 
include an order to pay the other party or parties the amount of reasonable 
expenses incurred because of the filing of the pleading, motion, or other paper, 
including a reasonable attorney’s fee.” 


4. Service of Papers 


 Whereas it is not uncommon for a Respondent in a Judicial IV-D 
proceeding to only notice DOR with any filings in the action, in a formal 
administrative hearing, pursuant to Rule 28-106.110, F.A.C. “every pleading and 
every other paper filed in a proceeding, except applications for witness 
subpoenas, shall be served on each party or the party’s representative at the last 
address of record.”   


*** Practice Pointer / Case Tip: When you e-file a document using DOAH’s 
eALJ Electronic Filing system, you will be prompted to select how you will 
serve the document on each party to the case – including the potential payee, 
DOR, Counsel, for DOR, your client, and yourself.  It is important to select a 
response for each option, as DOAH ALJs recognize that the Individual 
Petitioner/potential support obligee is a separate and distinct party to the case and 
therefore filings must be sent to that individual directly and not through the DOR 
for any filings with DOAH.  That party’s contact information will be available as 
included in the DOR’s initial filing packet which is filed with DOAH and should 
be downloaded as recommended in Section I(G)(1) above, as it is the filer’s 
responsibility to serve same upon the Individual Petitioner. 
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5. Answer 


 Unlike in a Judicial proceeding, there is no compulsory answer to an 
administrative support proceeding required.  For all practical purposes, the 
letter/writing objecting to the Proposed Administrative Support Order and 
requesting the formal administrative hearing serves as the “answer” – although a 
party does have a right to file an Answer, should s/he so choose, pursuant to Rule 
28-106.203, F.A.C. 


6. Motions 


Motion practice in a Formal Administrative Hearing is governed by Rule 28-
106.204, F.A.C., which provides: 


 “(1) All requests for relief shall be by motion. All motions shall be in 
writing unless made on the record during a hearing, and shall fully state the action 
requested and the grounds relied upon. The original written motion shall be filed 
with the presiding officer. When time allows, the other parties may, within 7 days 
of service of a written motion, file a response in opposition. No reply to the 
response shall be permitted unless leave is sought from and given by the presiding 
officer. Written motions will normally be disposed of after the response period 
has expired, based on the motion, together with any supporting or opposing 
memoranda. The presiding officer shall conduct such proceedings and enter such 
orders as are deemed necessary to dispose of issues raised by the motion. 


 (2) Unless otherwise provided by law, motions to dismiss the petition or 
request for hearing shall be filed no later than 20 days after assignment of the 
presiding officer, unless the motion is based upon a lack of jurisdiction or 
incurable errors in the petition. 


 (3) All motions, other than a motion to dismiss, shall include a statement 
that the movant has conferred with all other parties of record and shall state as to 
each party whether the party has any objection to the motion. Any statement that 
the movant was unable to contact the other party or parties before filing the 
motion must provide information regarding the date(s) and method(s) by which 
contact was attempted. 


 (4) Motions for extension of time shall be filed prior to the expiration of 
the deadline sought to be extended and shall state good cause for the request.” 


*** Practice Pointer / Case Tip: Practitioners should pay particular attention 
to paragraph 3 of Rule 28-106.204, F.A.C., as it requires that virtually every 
motion requires a statement that the movant/filer has conferred with all other 
parties of record, so the movant/filer must confer not only with DOR but also 
with the potential recipient of the child support in filing such a request. 
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7. Discovery 


Discovery practice in a Formal Administrative Hearing is governed by Rule 28-
106.206, F.A.C., which provides:  


“After commencement of a proceeding, parties may obtain discovery through the 
means and in the manner provided in Rules 1.280 through 1.400, Florida Rules of 
Civil Procedure. The presiding officer may issue appropriate orders to effectuate 
the purposes of discovery and to prevent delay, including the imposition of 
sanctions in accordance with the Florida Rules of Civil Procedure, except 
contempt.” 


*** Practice Pointer / Case Tip: Although you may have recently amended 
your customary forms to comply with stand-alone Family Law Rules of 
Procedure which were effective for Court actions in March, 2017 – you will want 
to customize your discovery requests in your administrative practice cases to refer 
back to the relevant Civil rules, as per above. 


*** Practice Pointer / Case Tip: As the Mandatory Disclosure provisions of 
Fla. Fam. L. R. P. 12.285 do not apply to an administrative support proceeding, 
and the financial information provided by the parties rarely provides a complete 
picture of what each party is currently earning (and was earning throughout the 
period of potential retroactive support award) as well as substantial information as 
to the costs of health insurance and child care costs paid by each party for the 
subject minor child(ren) both ongoing and retroactive, a simple Request for 
Admissions seeking the other side to agree about information, accompanied by a 
Request for Production seeking discovery from the other side is often the best 
way to go as soon as possible after you file your Notice of Appearance.  A sample 
Request for Admissions is attached hereto as Appendix D, and a sample Request 
for Production is attached hereto as Appendix E. 


8. Notice of Hearing 


Pursuant to § 120.569(1)(b), Fla. Stat., “All parties shall be afforded an 
opportunity for a hearing after reasonable notice of not less than 14 days; 
however, the 14-day notice requirement may be waived with the consent of all 
parties.  The notice shall include:  1. A statement of the time, place, and nature of 
the hearing.  2. A statement of the legal authority and jurisdiction under which the 
hearing is to be held.” 


In accordance with Rule 28-106.208, F.A.C., the DOAH ALJ, as the presiding 
officer who will be conducting the hearing, “shall set the time and place for all 
hearings and shall serve written notice on all parties at their address of record.” 
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*** Practice Pointer / Case Tip:  Do not expect the ALJ’s JA to contact you to 
coordinate the hearing date/time.  The ALJ’s have regularly scheduled dockets 
each month in each county and you should become familiar with which ALJ will 
hear the cases in the movant’s county and attempt to convey your availability (or 
unavailability) in your initial objection to the Proposed Administrative Support 
Order, as well as in any Motion to Continue which you may file so that the ALJ 
may consider same in determining when to set the hearing. 


 Notably, neither the Statute nor the Rule requires the ALJ to set forth the amount 
of time reserved for the hearing.  This can be problematic – especially if the ALJ 
enforces a time limit for the hearing without advanced notice to the parties.  See 
Harris v. Department of Revenue ex rel. Insixiengmay, 191 So.3d 921 at 924 
(Fla. 2nd DCA, 2016), which held that there was no prior notice as to the length of 
hearing time being afforded to the Respondent, imposing an arbitrary time 
constraint and refusing to grant a continuance constitutes a denial of due process. 


9. Continuances and/or Extensions of Time 


Remember that continuances in a Formal Administrative Hearing are not 
governed by Fla. Fam. L. R. P. 12.460 nor Fla. R. Jud. Admin. 2.545(e), instead 
continuances are controlled by Rule 28-106.210, F.A.C, which provides: 


“The presiding officer may grant a continuance of a hearing for good 
cause shown. Except in cases of emergency, requests for continuance must 
be made at least five days prior to the date noticed for the hearing.” 


*** Practice Pointer / Case Tip: As the request is not governed by Fla. R. 
Jud. Admin. 2.545(e), there is no requirement that your client (the moving party) 
also sign off on the request for continuance, however as any request for a 
continuance (other than an ore tenus motion made at the hearing itself for good 
cause shown) the request must be made via written motion and the movant must 
include a statement in the motion pursuant to Rule 28-106.204(3), F.A.C., that 
s/he has conferred with all other parties of record and state as to each party 
whether that party has any objection(s) to the continuance. 


Likewise, requests for an extension of time are governed by Rule 28-106.204(4), 
F.A.C. and must be filed prior to the expiration of the deadline sought to be 
extended and shall state good cause for the requested extension of time. 


 “A single continuance granted because a party has recently obtained 
counsel, does not, by itself, justify the denial of a second continuance.” Harris v. 
Department of Revenue ex rel. Insixiengmay, 191 So.3d 921 at 924 (Fla. 2nd 
DCA, 2016). 
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10. Evidence 


Pursuant to § 120.569(1)(g), Fla. Stat., “Irrelevant, immaterial, or unduly 
repetitious evidence shall be excluded, but all other evidence of a type commonly 
relied upon by reasonably prudent persons in the conduct of their affairs shall be 
admissible, whether or not such evidence would be admissible in a trial in the 
courts of Florida. Any part of the evidence may be received in written form, and 
all testimony of parties and witnesses shall be made under oath.” 


§ 120.569(1)(h), Fla. Stat. provides that “Documentary evidence may be received 
in the form of a copy or excerpt. Upon request, parties shall be given an 
opportunity to compare the copy with the original, if available.” 


When testimony is taken, or documents are made part of the record, then the 
parties shall be permitted to conduct cross examination pursuant to § 
120.569(1)(j), Fla. Stat. 


The relevant portion of § 120.57(1)(b), Fla. Stat. provides “All parties shall have 
an opportunity to respond, to present evidence and argument on all issues 
involved, to conduct cross-examination and submit rebuttal evidence, to submit 
proposed findings of facts and orders, to file exceptions to the presiding officer’s 
recommended order, and to be represented by counsel or other qualified 
representative.” 


Hearsay evidence may be used for the purpose of supplementing or explaining 
other evidence, but it shall not be sufficient in itself to support a finding unless it 
would be admissible over objection in civil actions, pursuant to § 120.57(1)(c), 
Fla. Stat. 


Rule 28-106.213, F.A.C., governing evidence in Formal Administrative Hearings 
provides: 


“(1) Oral evidence shall be taken only on oath or affirmation. 


(2) Each party shall have the right to impeach any witness regardless of 
which party called the witness to testify. 


(3) Hearsay evidence, whether received in evidence over objection or not, 
may be used to supplement or explain other evidence, but shall not be 
sufficient in itself to support a finding unless the evidence falls within an 
exception to the hearsay rule as found in §§ 90.801-.805, Fla Stat. 


(4) The rules of privilege apply to the same extent as in civil actions under 
Florida law. 
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(5) If requested and if the necessary equipment is reasonably available, 
testimony may be taken by means of video teleconference or by telephone. 


(a) If a party cross-examining the witness desires to have the 
witness review documents or other items not reasonably available 
for the witness to review at that time, then the party shall be given 
a reasonable opportunity to complete the cross-examination at a 
later time or date for the purpose of making those documents or 
other items available to the witness. 


(b) For any testimony taken by telephone, a notary public must be 
physically present with the witness to administer the oath. The 
notary public shall provide a written certification to be filed with 
the presiding officer confirming the identity of the witness, and 
confirming the affirmation or oath by the witness. It shall be the 
responsibility of the party calling the witness to secure the services 
of a notary public. 


(6) When official recognition is requested, the parties shall be notified and 
given an opportunity to examine and contest the material. Requests for 
official recognition shall be by motion and shall be considered in 
accordance with the provisions governing judicial notice in §§ 90.201-
.203, Fla. Stat.” 


*** Practice Pointer / Case Tip: A Request for Official Recognition in an 
administrative action is akin to a Request for Judicial Notice in a Court 
proceeding, and must be made via written motion pursuant to Rule 28-106.204(1), 
F.A.C. A sample Motion Requesting Official Recognition is attached hereto as 
Appendix F. 


One of the most common items refuted by a potential payor in an administrative 
support action is the payor’s income used to determine the child support 
guidelines.  § 409.2563(5)(a), Fla. Stat. specifically provides, in relevant part, that 
DOR “shall calculate that parent’s child support obligation under the child 
support guidelines schedule as provided by § 61.30, Fla. Stat. based on any timely 
financial affidavits received and other information available to the department. If 
either parent fails to comply with the requirement to furnish a financial 
affidavit, the department may proceed on the basis of information available 
from any source, if such information is sufficiently reliable and detailed to 
allow calculation of guideline schedule amounts under § 61.30, Fla. Stat. If a 
parent receives public assistance and fails to submit a financial affidavit, the 
department may submit a financial affidavit or written declaration for that parent 
pursuant to § 61.30(15), Fla. Stat.. If there is a lack of sufficient reliable 
information concerning a parent’s actual earnings for a current or past 
period, it shall be presumed for the purpose of establishing a support 
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obligation that the parent had an earning capacity equal to the federal 
minimum wage during the applicable period.” {emphasis added} 


 “If there is a lack of sufficient reliable information concerning a parent’s 
actual earnings for a current or past period, it shall be presumed for the purpose of 
establishing a support obligation that the parent had an earning capacity equal to 
the federal minimum wage during the applicable period.” § 409.2563(5)(a), Fla. 
Stat.  Bauler v. Department of Revenue, Child Support Enforcement, 96 
So.3d 1099, 1100 (Fla. 4th DCA, 2012). 


 If a Respondent fails to provide a Financial Affidavit, DOR may rely upon 
info from any source if sufficiently reliable & detailed – § 409.2563(5)(a), Fla. 
Stat. and the failure to submit the Financial Affidavit may serve as a waiver of 
any challenge to DOR’s determination of income on appeal.  See Anderson v. 
State Dept. of Revenue ex rel. Davis, 202 So.3d 966, 971 (Fla. 1st DCA, 2016).  


 Although the Respondent failed to participate below or provide any 
information to DOR concerning his income, DOR ought not to ignore the 
information in its own files.  Salters v. Department of Revenue, Child Support 
Enforcement Program ex rel. Mobley, 32 So.3d 777, 778 (Fla. 2nd DCA, 2010). 


 Because Respondent failed to provide income information or to participate 
in the proceedings below, he cannot complain for the first time on appeal that the 
court utilized the statutorily permissible methodology (of using sufficiently 
reliable and detailed information such as a SUNTAX report) to calculate his 
current child support obligation.  See Gaut v. Department of Revenue, Child 
Support Enforcement Program, 220 So.3d 552, 553 (Fla. 2nd DCA, 2017). 


 Because DOR had state wage information (SUNTAX) for the time period 
in which retroactive child support was due, and because the income for that period 
differed from the income used for the calculation of the ongoing child support 
guidelines, DOR was required to use the information in its own files when it 
calculated the retroactive child support.  Gaut v. Department of Revenue, Child 
Support Enforcement Program, 220 So.3d 552, 553 (Fla. 2nd DCA, 2017) citing 
to Salters v. DOR ex rel. Mobley, 32 So.3d 777, 778-779 (Fla. 2nd DCA, 2010). 


 DOR erred in using evidence related to Respondent’s current income to 
calculate retroactive support obligation when it possessed information about his 
monthly income during the retroactive child support period.  Duggan v. State, 
Dept. of Revenue ex rel. Huff, 197 So.3d 631, 632 (Fla. 1st DCA, 2016) citing to 
Salters v. DOR ex rel. Mobley, 32 So.3d 777, 778-779 (Fla. 2nd DCA, 2010). 


 Use of Respondent’s current income information may be used to calculate 
retroactive support obligation when Respondent fails to demonstrate his/her actual 
income during the retroactive period, however the DOR’s SUNTAX records 
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which showed Respondent’s actual earnings were available and in evidence, so 
they should’ve been used to calculate Respondent’s income for the retroactive 
support period.  Finch v. Department of Revenue ex rel. John-Jules, 65 So.3d 
1150, 1151-1152 (Fla. 3rd DCA, 2011). 


 “The ALJ had the authority, as well as the affirmative obligation, to 
consider ‘all available and admissible information’ to determine the true value of 
the components that factor into the father’s child support obligation, and he was 
not limited by the amounts set forth in the proposed order. See § 409.2563(6), Fla. 
Stat..” Department of Revenue v. Reyes, 181 So.3d 1270 at 1274 (Fla. 1st DCA, 
2015) 


 “The ALJ erred when he refused to enter a final administrative support 
order based on all of the information available to him, including the new 
information about the parties’ incomes developed at the administrative hearing.”, 
Department of Revenue v. Reyes, 181 So.3d 1270 at 1274 (Fla. 1st DCA, 2015) 


As the Reyes case sets forth, the Final Administrative Support Order is not 
capped at the amount originally set forth in the Proposed Administrative Support 
Order, so if the proposed child support obligation was based upon a lower income 
or less child care costs than are born out at the evidence presented at the Formal 
Administrative Hearing, then the ALJ is duty bound to base the obligation on the 
evidence presented de novo at the Formal Administrative Hearing.   


However, if the ultimate calculation of guidelines results in an obligation for the 
“the parent from whom is not being sought” to pay child support as opposed to 
“the parent from whom support is being sought” due to the observation of 
substantial overnight timesharing and a calculation pursuant to § 61.30(11)(b), 
Fla. Stat. at the Formal Administrative Hearing which had not been addressed in 
the Proposed Administrative Support Order, then the ALJ cannot enter an order 
compelling that person to pay child support, all the ALJ can do is enter an Order 
denying the entry of the Proposed Administrative Support Order.  See 
Department of Revenue ex rel. Smith v. Selles, 47 So.3d 916 at 918 (Fla. 1st 
DCA, 2010) which held the DOAH ALJ lacked authority to order support 
payments from “the parent from whom support is not being sought” since that 
parent would have been deprived of due process for not having been on notice 
that s/he could be ordered to pay support pursuant to the language of § 
409.2563(4), Fla. Stat.  On the other hand – the DOAH ALJ did have authority to 
direct or redirect payments from the person obligated for child support to the 
person with whom the child resides.   See § 409.2558(8), Fla. Stat., Id. at 921. 


An interesting administrative support proceeding involving evidentiary issues is 
Harris v. Department of Revenue ex rel. Insixiengmay, 191 So.3d 921 (Fla. 2nd 
DCA, 2016).  In Harris, the Respondent sought a deviation from the presumptive 
guideline obligation for 2 children in an Administrative Child Support 
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proceeding, based upon his obligation to pay support for 3 children from a former 
marriage.  Although the ALJ permitted the Respondent the statutory deduction for 
his Court ordered support obligation for the marital children ($200 per month), 
the Respondent sought a deviation pursuant to the rationale of Florida Dept. of 
Revenue ex rel. Marshall v. Smith, 716 So.2d 333 (Fla. 2nd DCA 1998) and 
Speed v. Florida Dept. of Revenue ex rel. Nelson, 749 So.2d 510 (Fla. 2nd DCA 
1999) as the $200 per month obligation was a result of his observation of 
substantial overnight timesharing with the marital children (he had them in his 
home 3/7 nights – 43% of overnights) and the gross up adjustment of his 
obligation pursuant to §61.30(11)(b), Fla. Stat. to account for same, and had he 
not been observing the substantial timesharing his court ordered obligation for the 
marital children would have been substantially higher (approximately $1,100 per 
month).  The ALJ refused to consider the deviation because the Respondent did 
not provide a copy of the child support guideline worksheet from the dissolution 
of marriage action demonstrating the calculation of guidelines in that case.  The 
Second DCA reversed the ALJ’s order, finding the ALJ erred by denying the 
Respondent’s request without considering the evince submitted in support as there 
are multiple calculations that may be utilized to determine the amount of such a 
credit pursuant to Smith at 334-335, and remanded the matter for further 
proceedings before the ALJ. (For those interested, on remand the ALJ afforded 
the Respondent a deviation by allowing the Respondent the $200 deduction from 
his gross monthly income for the Court ordered support obligation he was current 
with, and afforded him a “partial Smith-Speed credit” of the roughly $900 
difference between what he would otherwise have been ordered to pay for the 3 
marital children as an additional deduction from his gross income, in determining 
the Respondent’s net monthly income from which to calculate guidelines for the 2 
non-marital children.) 


11. Subpoenas 


Unlike in Circuit Court proceedings where subpoenas may be issued by the Clerk 
of the Court or by any attorney of record in an action, in Formal Administrative 
Hearings the issuance of a subpoena, whether for testimony alone (Ad 
Testificandum) or for the witness to also bring documents (Duces Tecum) shall be 
issued by the ALJ upon request of any party pursuant to Rule 28-106.212, F.A.C. 


The ALJ is empowered to issue subpoenas pursuant to § 120.569(1)(f), Fla. Stat., 
subject to the proviso that if a subpoena is directed to a member or employee of 
the Legislature, the subpoena shall show on its face that the testimony sought does 
not relate to legislative duties. 


Any person subject to a subpoena in a Formal Administrative Hearing, may – 
before compliance and on timely petition with the ALJ – request the ALJ 
invalidate the subpoena on the ground that it was not lawfully issued, is 
unreasonably broad in scope, or requires the production of irrelevant material, 
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pursuant to § 120.569(1)(k)1, Fla. Stat.  Any such timely motion/request is 
required to state the grounds relied upon requesting the subpoena to be quashed or 
limited, pursuant to Rule 28-106.212(3), F.A.C. 


The ALJ has the authority to enforce the subpoena by any means available to the 
Courts and in the manner provided in the Florida Rules of Civil Procedure, 
including the imposition of sanctions – except contempt, pursuant to § 
120.569(1)(f), Fla. Stat.   


A party may seek enforcement of a subpoena, order directing discovery, or order 
imposing sanctions issued by the ALJ by filing a petition for enforcement in the 
circuit court of the judicial circuit in which the person failing to comply with the 
subpoena or order resides. A failure to comply with an order of the court shall 
result in a finding of contempt of court, and the court may award to the prevailing 
party all or part of the costs and attorney’s fees incurred in obtaining the court 
order whenever the court determines that such an award should be granted under 
the Florida Rules of Civil Procedure pursuant to § 120.569(k)(2), Fla. Stat.  
However, a court may not hold a person in contempt while s/he is challenging the 
subpoena with the ALJ pursuant to § 120.569(k)(1), Fla. Stat. 


*** Practice Pointer / Case Tip: The issuance of a subpoena in a Formal 
Administrative Hearing is amongst the simple forms available for rapid download 
via the eALJ Electronic Filing system – just look at the top toolbar once you are 
logged in and viewing the particular case you are going to request the subpoena 
within. 


12. Recording the Hearing 


Pursuant to Rule 28-106.214, F.A.C., DOR is responsible for recording the 
hearing, in order to preserve the record for any potential appeal.  Although 
proceedings may be certified court reporter, DOR typically only provides a 
“recording instrument” such as a tape recorder.   


DOR must notify all parties at least 10 days prior to the Formal Administrative 
Hearing of how DOR will record the hearing (and this language is often included 
by the DOAH ALJ in the Notice setting the hearing).   


Any party to the hearing may provide (at their own expense) a certified court 
reporter if DOR does not.  However, if a Court reporter is so provided by a party 
then: (1) any party who wishes a transcript of thee testimony shall order it at their 
own expense; and (2) if the court reporter records the proceedings, the court 
reporter’s recording becomes the official transcript. 
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IV. Judicial Review 


 Pursuant to §§ 409.256(12) and 409.2563(10)(a), Fla Stat., as well as virtually every 
other provision addressing administrative paternity and/or child support proceedings, DOR and 
the Respondent (who may be referred to as the “putative father”, “alleged father”, “obligor” or 
“the parent from whom support is being sought” depending upon the proceeding) have the right 
to seek judicial review of an administrative support order in accordance with § 120.68, Fla. Stat. 


Although the Individual Petitioner in the administrative paternity and/or support actions is not 
enumerated amongst those with a right to seek judicial review of the Final Administrative 
Support Order under §§ 409.256 or 409.2563, Fla. Stat., § 120.68(1)(a), Fla. Stat. provides that 
“A party who is adversely affected by final agency action is entitled to judicial review.”  It is 
almost certain that a potential recipient of support whose support determination has been affected 
by rendition of a Final Administrative Support Order would pass the two (2) prong “substantial 
interest” test set forth in Agrico Chem. Co. v. Dep’t of Envtl. Regulation, 406 So.2d 478, 482 
(Fla. 2nd DCA, 1981) to likely afford them standing to seek judicial review of the administrative 
order(s). 


 A party seeking judicial review of an administrative support order shall seek same in the 
appellate district court where that party resides or in the 1st DCA (where DOR is 
headquartered), the venue is up to the appellant’s selection. 


The filing of an appeal of an administrative support order does not itself stay enforcement of the 
Final Administrative Order. 


 Pursuant to §§ 120.68(4) and 120.68(7)(a), Fla. Stat., judicial review of the Final 
Administrative Support order shall be confined to the record transmitted and any additions 
thereto made in accordance with a remand back to the agency if there been no hearing prior to 
the rendition of the Final Administrative Support Order and the order depends upon disputed 
facts. 


 Pursuant to § 120.68(5), Fla. Stat. the record for judicial review shall be compiled in 
accordance with the Florida Rules of Appellate Procedure. 


 Pursuant to § 120.68(6)(a), Fla. Stat. the appellate court may: 


1.  Order agency action required by law; order agency exercise of discretion 
when required by law; set aside agency action; remand the case for further agency 
proceedings; or decide the rights, privileges, obligations, requirements, or 
procedures at issue between the parties; and 


2.  Order such ancillary relief as the court finds necessary to redress the 
effects of official action wrongfully taken or withheld. 


Pursuant to § 120.68(6)(b), Fla. Stat., if the appellate court sets aside agency action or 
remands the case to the agency for further proceedings, it may make such interlocutory order as 
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the court finds necessary to preserve the interests of any party and the public pending further 
proceedings or agency action. 


Pursuant to §§ 120.68(7) and 120.68(10), Fla. Stat., the appellate Court shall remand a 
case back to DOR for further proceedings, if appropriate, when it finds that: 


(a) There has been no hearing prior to rendition of the Final Administrative 
Support Order and the validity of the FASO depends upon disputed facts; 


(b) The Final Administrative Support Order depends on any finding of fact that 
is not supported by competent, substantial evidence in the record of a hearing conducted 
pursuant to §§ 120.569 and 120.57, Fla. Stat.; however, the appellate court shall not 
substitute its judgment for that of the DOAH ALJ as to the weight of the evidence on any 
disputed finding of fact; 


(c) The fairness of the proceedings or the correctness of the action may have 
been impaired by a material error in procedure or a failure to follow prescribed 
procedure; 


(d) The DOAH ALJ (if the FASO was rendered after hearing) or DOR (if the 
FASO was rendered without hearing) has erroneously interpreted a provision of law and 
a correct interpretation compels a particular action; or 


(e) The agency’s exercise of discretion was: 


1. Outside the range of discretion delegated to the agency by law; 


2. Inconsistent with agency rule; 


3. Inconsistent with officially stated agency policy or a prior agency 
practice, if deviation therefrom is not explained by the agency; or 


4. Otherwise in violation of a constitutional or statutory provision; 


However, the appellate court shall not substitute its judgment for that of the agency on an 
issue of discretion. 


Florida Courts have repeated held that judicial review of an administrative Paternity or 
Child Support Order may only be sought in the appellate courts and that the Circuit Courts have 
no jurisdiction to vacate, set aside, provide relief from judgment or otherwise retroactively 
affect a Final Administrative order of paternity or support, to wit: 


 The Circuit Court has no jurisdiction to vacate or retroactively affect a Final 
Administrative Support Order and has no jurisdiction to provide relief from judgment pursuant to 
Fla. R. Civ. P. 1.540 or Fla. Fam. L. R. P. 12.540.  State, Dept. of Revenue ex rel. 
Chamberlain v. Manasala, 982 So.3d 1257, 1259 (Fla. 1st DCA, 2008). 
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 Circuit court is not authorized to enter an order vacating or retroactively affecting a final 
administrative child support order.  Department of Revenue ex rel. Chevor v. Mohomed, 996 
So.2d 900 (Fla. 5th DCA, 2008) 


 “Jurisdiction to judicially review administrative support orders rendered pursuant to 
section 409.2563, Florida Statutes (2009), lies with the district courts of appeal.” – Circuit courts 
do not have jurisdiction to enter an order either vacating or retroactively affecting an 
administrative support order.  Department of Revenue ex rel. Simmons v. Wardlaw, 48 So.3d 
170 (Fla. 4th DCA, 2010) 


 Any past due support obligations from an administrative support order will not be 
retroactively modified by a superseding or subsequent court order and will remain enforceable.  
Department of Revenue ex rel. Lienhart v. Secor, 146 So.3d 1250 at 1252-1253 (Fla. 2nd 
DCA, 2014) 


 The circuit court has jurisdiction to consider entering a superseding order modifying the 
ongoing (prospective) support obligation but lacks jurisdiction to retroactively modify the 
support obligation.  Faulk v. State, Dept. of Revenue, 157 So.3d 534 (Fla. 1st DCA, 2015) 


 A. Motion for Rehearing (not an option) 


 As the Rules for Court procedures do not apply to administrative support 
proceedings, there is no mechanism for seeking relief pursuant to Fla. R. Civ. Pro. 1.530 
nor Fla. Fam. L. R. P. 12.530.  Similarly, DOAH’s Uniform Rules of Procedure found in 
Fla. Admin. Code § 28-106 do not authorize any motion for rehearing. 


 “A motion for rehearing does not suspend rendition of an administrative order 
because rehearing is not authorized in administrative proceedings.”  City of Palm Bay v. 
Palm Bay Greens, LLC, 969 So.2d 1187 at 1190 (Fla. 5th DCA, 2007) 


 “[A] motion for rehearing is not authorized in the context of the administrative 
establishment of child support obligations under section 409.2563, Florida Statutes.” 
Department of Revenue v. Vanamburg, 174 So.3d 640 at 642 (Fla. 1st DCA, 2015) 


B. Motion to Amend (only clerical errors or inadvertent mistakes) 


 An administrative agency exercising its quasi-judicial power has the inherent 
authority to change or modify its final order within a reasonable time after filing it so that 
the time for taking an appeal begins to run from the date of filing of the amended order  - 
but the Florida Supreme Court “emphasize[d] that it only applies to clerical errors or 
inadvertent mistakes in an agency order.”  Taylor v. Department of Professional 
Regulation, Board of Medical Examiners, 520 So.2d 557 (Fla. 1998) 


 DOAH ALJ lacked jurisdiction to consider or grant Motion to Amend judgment 
correcting errors in FASO (clerical) after Notice of appeal was filed prior to ALJ’s ruling 
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upon same as no leave was sought from appellate court to address same.  Department of 
Revenue v. Vanamburg, 174 So.3d 640 at 644 (Fla. 1st DCA, 2015) 


 C. Motion to Vacate (only for lack of due process and NOT with Circuit Court) 


As set forth by the case law above, the Circuit Courts do not have jurisdiction to 
vacate an administrative order. 


The Circuit Court has no jurisdiction to vacate or retroactively affect a Final 
Administrative Support Order and has no jurisdiction to provide relief from judgment 
pursuant to Fla. R. Civ. P. 1.540 or Fla. Fam. L. R. P. 12.540.  State, Dept. of Revenue 
ex rel. Chamberlain v. Manasala, 982 So.3d 1257, 1259 (Fla. 1st DCA, 2008). 


Circuit court is not authorized to enter an order vacating or retroactively affecting 
a final administrative child support order.  Department of Revenue ex rel. Chevor v. 
Mohomed, 996 So.2d 900 (Fla. 5th DCA, 2008). 


 HOWEVER, the appellate courts have carved out an extremely narrow niche to 
permit an administrative order to be vacated and remanded for further proceedings with 
the underlying tribunal.  As the administrative statutes and rules require a hearing to be 
held in the event there are any disputed facts, these matters would be required to be 
remanded for hearing before a DOAH ALJ, where there has been an allegation of a 
complete denial of due process (typically involving notice or “the opportunity to be 
heard” oriented), with the further hearing solely directed to whether or not the 
Respondent was deprived of due process.  The two cases providing for same are: 


 The Respondent was unable to connect telephonically into the formal 
administrative hearing he had requested.  A Final Administrative Support Order entered 
against him and he timely filed an appeal.  The appellate Court denied the appeal without 
prejudice to his right to file a Motion to vacate and seek an evidentiary hearing with 
DOAH/ALJ in circumstances involving a due process violation, despite the lack of a 
specific grant of such authority in § 120, Fla. Stat.  German v. State Dept. of Revenue, 
177 So.3d 318 (Fla. 4th DCA, 2015) 


 Respondent claims lack of proper notice for 1st time on appeal, with no support of 
same in the record. (He alleged that the initial notice in the case was signed by his brother 
and the brother never told him about the administrative proceedings, etc.  One brother 
was named Donald Walker, the other was named Duntae Walker and it was unclear from 
the signature on the return receipt which brother had actually received same).  The Final 
Administrative Support Order was affirmed as issue not preserved for review, but without 
prejudice to Respondent filing & pursuing a motion to vacate in the lower tribunal to seek 
an evidentiary hearing on his claim that he did not receive notice.  Walker v. 
Department of Revenue,198 So.3d 735 (Fla. 2nd DCA, 2016) 
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D. Appeal 


 ALJ’s decision has presumption of correctness in appellate proceedings and the 
burden is on the appellant to demonstrate error.  Failure to provide a transcript from the 
underlying proceedings, which the Appellate court must have in order to determine if 
ALJ abused discretion, prevents Respondent from demonstrating such a potential error, 
such that the order must be affirmed. Macias v. Department of Revenue ex rel. Garcia, 
16 So.3d 985 (Fla. 3rd DCA, 2009) 


 1. Preservation of Error 


 Where Respondent did not argue constitutionality of § 409.2563, Fla. Stat. 
in lower tribunal, can cite to no specific defect or precedent and no fundamental 
defect or error has been shown, obligor failed to preserve the issue for appellate 
review. Fernandez v. Department of Revenue, Child Support, 971 So.2d 875 
at 878 (Fla. 3rd DCA, 2007) 


 Respondent cannot seek to modify a FASO on appeal by presenting facts 
that were not initially presented to the ALJ. Macias v. Department of Revenue 
ex rel. Garcia, 16 So.3d 985 (Fla. 3rd DCA, 2009) 


 Respondent may not seek to challenge on appeal calculation of support 
obligation for change of circumstances after issuance of a Proposed 
Administrative Support Order (such as a reduction in income) when Respondent 
did not request a hearing to contest same, such that a Final Administrative 
Support Order was entered without need of a hearing.  Miley v. Department of 
Revenue ex rel. Barker, 23 So.3d 1284 (Fla. 4th DCA, 2010). 


 If a Respondent fails to provide a Financial Affidavit, DOR may rely upon 
info from any source if sufficiently reliable & detailed – § 409.2563(5)(a), Fla. 
Stat. and the failure to submit the Financial Affidavit may serve as a waiver of 
any challenge to DOR’s determination of income on appeal.  Anderson v. State 
Dept. of Revenue ex rel. Davis, 202 So.3d 966, 971 (Fla. 1st DCA, 2016).  


 Because Respondent failed to provide income information or to participate 
in the proceedings below, he cannot complain for the first time on appeal that the 
court utilized the statutorily permissible methodology (of using sufficiently 
reliable and detailed information such as a SUNTAX report) to calculate his 
current child support obligation.  See Gaut v. Department of Revenue, Child 
Support Enforcement Program, 220 So.3d 552, 553 (Fla. 2nd DCA, 2017). 


 Respondent’s failure to participate at any point in the proceedings below, 
and his failure to challenge DOR’s method for calculating the support obligation, 
fails to preserve the issue for appeal and is waived, despite DOR’s concession of 
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error in same. Davis v. Department of Revenue obo Bartell, 221 So.3d 790, 791 
(Fla. 2nd DCA, 2017)  


2. Due Process 


 Due process requires notice and an opportunity to be heard Fernandez v. 
Department of Revenue, Child Support, 971 So.2d 875, 878 (Fla. 3rd DCA, 
2007). 


 The Respondent was unable to connect telephonically into the formal 
administrative hearing he had requested.  A Final Administrative Support Order 
entered against him and he timely filed an appeal.  The appellate Court denied the 
appeal without prejudice to his right to file a Motion to vacate and seek an 
evidentiary hearing with DOAH/ALJ in circumstances involving a due process 
violation, despite the lack of a specific grant of such authority in § 120, Fla. Stat.  
German v. State Dept. of Revenue, 177 So.3d 318 (Fla. 4th DCA, 2015) 


 Where the Respondent had no prior notice as to the length of hearing time 
being afforded to him for an administrative support hearing, imposing an arbitrary 
time constraint and refusing to grant a continuance constitutes a denial of due 
process. Harris v. Department of Revenue ex rel. Insixiengmay, 191 So.3d 921 
(Fla. 2nd DCA, 2016) 


 “A single continuance granted because a party has recently obtained 
counsel, does not, by itself, justify the denial of a second continuance.” Harris v. 
Department of Revenue ex rel. Insixiengmay, 191 So.3d 921 at 924 (Fla. 2nd 
DCA, 2016). 


 Respondent claims lack of proper notice for 1st time on appeal, with no 
support of same in the record. (He alleged that the initial notice in the case was 
signed by his brother and the brother never told him about the administrative 
proceedings, etc.  One brother was named Donald Walker, the other was named 
Duntae Walker and it was unclear from the signature on the return receipt which 
brother had actually received same).  The Final Administrative Support Order was 
affirmed as issue not preserved for review, but without prejudice to Respondent 
filing & pursuing a motion to vacate in the lower tribunal to seek an evidentiary 
hearing on his claim that he did not receive notice.  Walker v. Department of 
Revenue,198 So.3d 735 (Fla. 2nd DCA, 2016) 


 3. Calculation of Support 


 If DOR is bringing the action on behalf of someone other than a parent of 
the child, calculation of the guidelines is still done based upon the income of 
parents not the non-parent caregiver.  See Department of Revenue ex rel. 
Roberson v. Chaney, 90 So.3d 883 (Fla. 1st DCA, 2012). 
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 “If there is a lack of sufficient reliable information concerning a parent’s 
actual earnings for a current or past period, it shall be presumed for the purpose of 
establishing a support obligation that the parent had an earning capacity equal to 
the federal minimum wage during the applicable period.” § 409.2563(5)(a), Fla. 
Stat. Bauler v. Department of Revenue, Child Support Enforcement, 96 So.3d 
1099, 1100 (Fla. 4th DCA, 2012). 


 If a Respondent fails to provide a Financial Affidavit, DOR may rely upon 
info from any source if sufficiently reliable & detailed – § 409.2563(5)(a), Fla. 
Stat. and the failure to submit the Financial Affidavit may serve as a waiver of 
any challenge to DOR’s determination of income on appeal.  See Anderson v. 
State Dept. of Revenue ex rel. Davis, 202 So.3d 966, 971 (Fla. 1st DCA, 2016).  


 Although the Respondent failed to participate below or provide any 
information to DOR concerning his income, DOR ought not to ignore the 
information in its own files.  Salters v. Department of Revenue, Child Support 
Enforcement Program ex rel. Mobley, 32 So.3d 777, 778 (Fla. 2nd DCA, 2010). 


 Because Respondent failed to provide income information or to participate 
in the proceedings below, he cannot complain for the first time on appeal that the 
court utilized the statutorily permissible methodology (of using sufficiently 
reliable and detailed information such as a SUNTAX report) to calculate his 
current child support obligation.  See Gaut v. Department of Revenue, Child 
Support Enforcement Program, 220 So.3d 552, 553 (Fla. 2nd DCA, 2017). 


 If the parents are exercising substantial timesharing (whether by written 
parenting plan or merely as an agreed upon timesharing schedule not reduced to 
writing), DOR must calculate child support guidelines pursuant to § 61.30(11)(b), 
Fla. Stat. to account for that substantial timesharing.  See Dillion v. Department 
of Revenue, 189 So.3d 353, 354 (Fla. 4th DCA, 2016). 


 “The ALJ had the authority, as well as the affirmative obligation, to 
consider ‘all available and admissible information’ to determine the true value of 
the components that factor into the father’s child support obligation, and he was 
not limited by the amounts set forth in the proposed order. See § 409.2563(6), Fla. 
Stat..” Department of Revenue v. Reyes, 181 So.3d 1270 at 1274 (Fla. 1st DCA, 
2015) 


 “The ALJ erred when he refused to enter a final administrative support 
order based on all of the information available to him, including the new 
information about the parties’ incomes developed at the administrative hearing.”, 
Department of Revenue v. Reyes, 181 So.3d 1270 at 1274 (Fla. 1st DCA, 2015) 
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4. Calculation of Retroactive Child Support 


 Where administrative support proceeding pursuant to § 409.2563, Fla. 
Stat. was sought subsequent to an administrative establishment of paternity 
pursuant to § 409.256, Fla. Stat., the 24 month window for consideration of 
retroactive support starts on the earlier date the notice of initiation of the paternity 
proceedings were served upon the Respondent, not the later date of the notice of 
administrative support proceedings. Department of Revenue ex rel. Sorto v. 
LaGree, 106 So.3d 534 (Fla. 1st DCA, 2013). 


 “If there is a lack of sufficient reliable information concerning a parent’s 
actual earnings for a current or past period, it shall be presumed for the purpose of 
establishing a support obligation that the parent had an earning capacity equal to 
the federal minimum wage during the applicable period.” § 409.2563(5)(a).  
Bauler v. Department of Revenue, Child Support Enforcement, 96 So.3d 
1099, 1100 (Fla. 4th DCA, 2012). 


 DOR erred in using evidence related to Respondent’s current income to 
calculate retroactive support obligation when it possessed information about his 
monthly income during the retroactive child support period.  Duggan v. State, 
Dept. of Revenue ex rel. Huff, 197 So.3d 631, 632 (Fla. 1st DCA, 2016) citing to 
Salters v. DOR ex rel. Mobley, 32 So.3d 777, 778-779 (Fla. 2nd DCA, 2010). 


 Use of Respondent’s current income information may be used to calculate 
retroactive support obligation when Respondent fails to demonstrate his/her actual 
income during the retroactive period, however the DOR’s SUNTAX records 
which showed Respondent’s actual earnings were available and in evidence, so 
they should’ve been used to calculate Respondent’s income for the retroactive 
support period.  Finch v. Department of Revenue ex rel. John-Jules, 65 So.3d 
1150, 1151-1152 (Fla. 3rd DCA, 2011). 


 Because DOR had state wage information (SUNTAX) for the time period 
in which retroactive child support was due, and because the income for that period 
differed from the income used for the calculation of the ongoing child support 
guidelines, DOR was required to use the information in its own files when it 
calculated the retroactive child support.  Gaut v. Department of Revenue, Child 
Support Enforcement Program, 220 So.3d 552, 553 (Fla. 2nd DCA, 2017) citing 
to Salters v. DOR ex rel. Mobley, 32 So.3d 777, 778-779 (Fla. 2nd DCA, 2010). 


  5. Findings of Fact 


Although a finding of the Obligor’s ability to pay support is required to be 
included in the Final Administrative Support Order, there is no need for such a 
finding in the corresponding Income Deduction Order / Income Withholding 
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Order, Anderson v. State Dept. of Revenue ex rel. Davis, 202 So.3d 966 at 971 
(Fla. 1st DCA, 2016) 


  6. Standard of Review 


“If an agency enters an order on undisputed evidence, the order must be 
upheld by the court if it is supported by competent, substantial evidence.”  Miley 
v. Dept. of Revenue ex rel. Barker, 23 So.3d 1284 (Fla. 4th DCA, 2010).   


The issue of whether a lower tribunal has subject matter jurisdiction is a 
question of law subject to de novo review.  See Dep’t of Revenue ex rel. Smith 
v. Selles, 47 So.3d 916, 918 (Fla. 1st DCA 2010), Faulk v. State, Dept. of 
Revenue 157 So.3d 534, 535-35 (Fla. 1st DCA, 2015), Dep’t of Revenue v. 
Vanamburg, 174 So.3d 640, 642 (Fla. 1st DCA 2015), Department of Revenue 
v. Reyes, 181 So.3d 1270 at 1273 (Fla. 1st DCA, 2015) ; Department of Revenue 
v. Graczyk, 206 So.3d 157, 159 (Fla. 1st DCA, 2016) 


Review of purely legal question of statutory interpretation is de novo.  
Department of Revenue v. Wolf, 164 So.3d 101 (Fla. 1st DCA, 2015) 


V. Administrative Modification of Child Support Obligations  


 Pursuant to § 409.2563(12), Fla. Stat., if it has not been superseded by a subsequent court 
order, DOR may modify, suspend, or terminate an administrative support order in a Title IV-D 
case prospectively through the administrative support process, subject to the requirements for 
modifications of judicial support orders established in §§ 61 and 409, Fla. Stat., by following the 
same procedures set forth in this section for establishing an administrative support order, as 
applicable.  If there has been a superseding order entered in Circuit Court, then DOR may not 
modify the obligation using the administrative support process and must proceed through the 
filing of a supplemental petition to modify in the circuit court proceedings. 


 Often times parties, practitioners and/or the Court get confused and believe that if there 
has been any order entered by a Circuit Court after rendition of an administrative support order 
that the Circuit Court order is automatically a “superseding” court order.  This is not the case, as 
DOR routinely files actions to enforce the administrative order in Circuit Court in order to avail 
itself (and the obligee) ultimately of the Court’s contempt powers in enforcing an obligation 
since an administrative support order is not enforceable through the contempt powers whereas an 
Order from the Circuit Court enforcing an Administrative Support Order is enforceable through 
the Court’s contempt powers pursuant to § 409.2563(10)(b), Fla. Stat. 


  A Circuit Court’s Final Judgment (such as on a Petition for Enforcement of ASO) 
which does not change any term of the support obligation contained in the ASO is not a 
superseding support order per § 409.2563(10)(b), Fla. Stat., Department of Revenue v. Martin, 
65 So.3d 603 (Fla. 5th DCA, 2011) 
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 “A superseding order, as contemplated by section 409.2563(10)(c), is an order issued by 
a circuit court that changes the support obligations prospectively and which, from its date of 
rendition, thereafter governs.”  An enforcement order pursuant to § 409.2563(10)(b), Fla. Stat. is 
not a superseding order from the court and it does not divest DOR of jurisdiction to 
administratively modify the support obligations.  Department of Revenue ex rel. Gauthier v. 
Hoover, 40 So.3d 99 at 102 (Fla. 5th DCA, 2010) 


 Pursuant to Rule 12E-1.030(13), F.A.C.: 


(a)  DOR shall file a petition in circuit court for a superseding order when 
support for an additional child of the same parents needs to be established or a child 
needs to be removed from the order. 


(b)  A parent or caregiver may request in writing that DOR modify an 
administrative support order by completing Form CS-PO200, Request for Support Order 
Review. 


(c)  DOR shall begin a proceeding to modify an administrative support order if 
it has been three years or more since the last review under § 409.2564(11), Fla. Stat., 
when guidelines calculations show an increase or decrease in the support amount of at 
least 10%, or a minimum of $25.00 a month and there is a permanent, involuntary change 
in circumstances. If it has been less than three years since the order was modified or 
reviewed, the order is eligible for modification if guidelines calculations show an 
increase or decrease in the support amount of at least 15% or $50.00 per month and there 
is a permanent, involuntary change in circumstances. The requesting party must provide 
documentation showing a permanent, involuntary change of circumstance, which may 
include: 


1.  A parent or child is permanently disabled, 


2.  A parent or child develops a medical condition resulting in a 
decrease in a parent’s ability to pay support or increased need of the child for 
support, 


3.  The financial needs of the child have increased resulting in the 
need for additional support, 


4.  One of the parents receive Social Security Disability Income, or 


5.  Changes in either parent’s income. If the income of the parent who 
owes support increases, DOR need not prove that the change in income was 
involuntary to order a prospective increase in the child support amount. 


(d)  DOR shall notify the parents or caregiver when it begins a proceeding to 
modify the support obligation of an Administrative Support Order. 
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 DOR uses Form CS-OA120R, Proposed Order to Modify Administrative Support Order, 
to modify the support obligation amount when a review indicates a modification is appropriate. 
If the party that did not request the review responds during the support order review, DOR sends 
the proposed order by regular mail to both parties to their addresses of record.  


 If the non-requesting party does not participate in the support order review, DOR shall 
attempt to serve the proposed order on the non-requesting party by certified mail or personal 
service. If service is not accomplished by certified mail or personal service, DOR shall send the 
non-requesting party the proposed order by regular mail to the non-requesting party’s address of 
record. If the proposed order is not contested by either party within 30 days of service by 
certified mail or personal service, or 35 days after the Notice is sent by regular mail, DOR  
prepares and renders Form CS-OA140R, Final Modified Administrative Support Order, 


 Under § 409.2563(13)(c), Fla. Stat., a party to an administrative proceeding has a 
continuing duty to provide DOR with a current mailing address after being served with an initial 
notice and the party is presumed to receive a subsequent notice, proposed order or other 
document mailed to the party’s address of record including a proposed order to modify support. 


 The Proposed Order to Modify Administrative Support Order shall include the same 
notices as an initial establishment of an administrative support order, and the parties have the 
same right to seek Informal Discussions or a Formal Administrative Hearing following service of 
a Proposed Order to Modify Administrative Support Order.  Likewise, if DOR determines that 
no modification of the support obligation is warranted, they notify the parties of same and then 
the parties have the right to seek judicial review of DOR’s determination in a formal 
administrative hearing governed by § 120.68, Fla. Stat. 


 Respondent cannot seek to modify a FASO on appeal based upon a change in 
circumstances which occurred after the entry of the FASO – that requires a modification 
pursuant to § 409.2563(12), Fla. Stat. or seeking a superseding order pursuant to § 
409.2563(10)(c), Fla. Stat.  Macias v. Department of Revenue ex rel. Garcia, 16 So.3d 985 
(Fla. 3rd DCA, 2009) 


 Where there had been an administrative support order requiring Father to pay child 
support to the Mother when the children were not in his care, which had terminated by 
subsequent administrative support order, Father was not required to seek a modification of 
support in the administrative support process via § 409.2563(12), Fla. Stat. when he wanted to 
now seek to establish the Mother’s obligation to pay him child support (ongoing and retroactive) 
as the child were now in his care, as the establishment of the Mother’s support obligation was not 
part/parcel of the original administrative support proceeding and thus the trial court had 
jurisdiction to consider the establishment of ongoing and retroactive support obligations against 
the Mother.  Department of Revenue ex rel. Lienhart v. Secor, 146 So.3d 1250 (Fla. 2nd DCA, 
2014) 


 The Respondent is not required to pursue a modification of the administrative support 
order through the administrative process via § 409.2563(12), Fla. Stat., as s/he may seek the 
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entry of a superseding order prospectively modifying the ongoing obligation in circuit court 
pursuant to § 409.2563(10)(c), Fla. Stat.  Faulk v. State, Dept. of Revenue, 157 So.3d 534 (Fla. 
1st DCA, 2015) 


 When DOR determines no CS modification proceeding is justified, the only issue for the 
ALJ to decide is whether that determination is correct.  If determination is incorrect, then ALJ 
should instruct DOR to commence proceedings based upon factual & legal findings. 
Department of Revenue v. Johnson, 177 So.3d 697 at 699 (Fla. 1st DCA, 2015) 


 “An administrative court can modify an administrative support order retroactively in the 
same way that a judicial court can.” e.g. retroactively the ‘date of filing’ pursuant to § 
61.14(1)(a), Fla. Stat., Department of Revenue v. Wolf, 164 So.3d 101 at 104 (Fla. 1st DCA, 
2015) 


 When DOR determines no CS modification proceeding is justified, the only issue for the 
ALJ to decide is whether that determination is correct.  If determination is incorrect, then ALJ 
should instruct DOR to commence proceedings based upon factual & legal findings.  ALJ may 
NOT reserve jurisdiction to preserve the potential retroactive effect of the modification. Florida 
Department of Revenue v. Seeley, 213 So.3d 974 at 976 (Fla. 1st DCA, 2016) 


VI. Superseding Order in Circuit Court 


 Pursuant to § 409.2563(10)(c), Fla. Stat., a circuit court of this state, where venue is 
proper and the court has jurisdiction of the parties, may enter an order prospectively changing 
the support obligations established in an administrative support order, in which case the 
administrative support order is superseded and the court’s order shall govern future proceedings 
in the case.  


 Any unpaid support owed under the superseded administrative support order may not be 
retroactively modified by the circuit court, except as provided by § 61.14(1)(a), Fla. Stat., and 
remains enforceable by the department, by the obligee, or by the court.  


 In all cases in which an administrative support order is superseded, the court shall 
determine the amount of any unpaid support owed under the administrative support order and 
shall include the amount as arrearage in its superseding order. 


 Pursuant to § 409.2563(14), Fla. Stat., a party to any subsequent judicial proceeding 
concerning the support of the same child or children shall affirmatively plead the existence of, 
and furnish the court with a correct copy of, an administrative support order rendered under this 
section, and shall provide DOR with a copy of the initial pleading. DOR may intervene as a 
matter of right in any such judicial proceeding involving issues within the scope of the Title IV-
D case. 


 Pursuant to § 48.111(3), Fla. Stat., in any suit in which the Department of Revenue or its 
successor is a party, process against the department shall be served on the executive director of 
the department. 
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*** Practice Pointer / Case Tip: Although you are required to provide DOR with a copy of 
the initial pleading, the statute does not require you to formally serve same on DOR, as DOR is 
not automatically a party to the superseding action.  DOR has the right to intervene in the 
proceeding so you are only required to give DOR notice by providing DOR a copy of the initial 
pleading so DOR may determine whether or not to intervene in the action.  This copy may be 
provided through the e-filing portal by adding the Executive Director to your Certificate of 
Service such as “Executive Director of the STATE OF FLORIDA DEPARTMENT OF 
REVENUE CHILD SUPPORT PROGRAM via e-mail to emaildor@dor.state.fl.us” and you 
may wish to include an additional courtesy copy to your local Title IV-D Legal Service Provider 
(counsel for DOR in Title IV-D actions in the county where the case is pending) in order to make 
sure DOR has notice. 


 Perhaps one of the few “up-sides” in addressing administrative support actions is that a 
party may seek a superseding circuit court order without having to allege or demonstrate any 
substantial change in circumstances.  The party may seek a superseding order just because they 
want their case to proceed in the future in circuit court and avoid potential modification of the 
support obligation through the administrative process. 


 However, that “up-side” has a corresponding “down-side” – which is that any unpaid 
support owed under the administrative support order – including retroactive child support – is 
automatically converted to and established as child support arrears. 


*** Practice Pointer / Case Tip: It is very important to remember that retroactive child 
support is NOT the same thing as child support arrears.  Retroactive child support is support 
for a prior time period which was established during an initial determination of support.  During 
the retroactive support period, the Obligor may have known that s/he owed a duty of support, but 
s/he did not know how much s/he was required to pay, and no court had ordered him/her to pay 
an amount certain, so they cannot be punished for their failure to pay same.  Child Support 
arrears on the other hand are “past due” by their very nature as there already an order entered, 
and the Obligor became delinquent in the payment of same.  Accordingly, there is a vast 
difference in how those obligations can be enforced as the Federal government has provided the 
State of Florida, and the Florida Department of Revenue as Florida’ Title IV-D Agency pursuant 
to the Social Security Act of 1964, as amended, power to enforce “past due” obligations as is 
discussed elsewhere in these materials – included but not limited to:  Tax refund intercepts; 
reporting to consumer reporting agencies; restrictions/denials of passport services; liens; and 
garnishments.  In short, practitioners should pay close attention to if an obligor has fallen 
delinquent in the payment schedule and discuss the ramifications of converting a retroactive 
support obligation into a past due support obligation before rushing to file a petition for 
superseding support order. 


*** Practice Pointer / Case Tip:  Be sure to investigate the custom & common practice in the 
jurisdiction where you are pursuing the superseding order as to how to process the future support 
payments.  Some jurisdictions continue to process the superseding support payments through the 
original administrative depository number.  Others require language in the superseding order 
directing the Clerk of the Court to close out the old administrative depository number, transfer 
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over any remaining support due (and appropriate payments depending upon when the obligation 
is superseded pursuant to § 61.14(1)(a), Fla. Stat., as the new arrearage obligation in the new 
case number.  A key point that you’ll want to make certain is that there is language in the 
superseding order that terminates and nullifies any and all previously issued income deduction 
orders and/or income withholding orders based upon the superseded administrative support 
order. 


 “The circuit court could not enter a superseding order prospectively eliminating 
[Respondent’s] child support obligation where such an issue was not presented by the pleadings, 
noticed for hearing, or litigated by the parties.”  See State, Dep’t of Revenue ex rel. Arnold v. 
Collins, 727 So.2d 1099, 1100 (Fla. 2nd DCA, 1999); Department of Revenue v. Young, 68 
So.3d 361 (Fla. 1st DCA, 2011) 


 “A superseding order, as contemplated by section 409.2563(10)(c), is an order issued by 
a circuit court that changes the support obligations prospectively and which, from its date of 
rendition, thereafter governs.”  Department of Revenue ex rel. Gauthier v. Hoover, 40 So.3d 
99 at 102 (Fla. 5th DCA, 2010) 


 Circuit Court did NOT have jurisdiction to enter superseding support order modifying 
prospective support obligation absent any pleadings requesting same, since not noticed and not 
litigated.  Florida Dept. of Revenue v. Fredeking, 68 So.3d 362 (Fla. 1st DCA, 2011) 


 Circuit Court had jurisdiction to enter superseding support order modifying prospective 
support obligation based upon ore tenus motion for modification made by parents at a hearing 
upon a petition for enforcement of ASO, per § 409.2563(10)(c), Fla. Stat.  Florida, Dept. of 
Revenue ex rel. Proveaue v. Williams, 74 So.3d 115 (Fla. 1st DCA, 2011) 


 Circuit Court may supersede an administrative support order but upon a request for 
modification and making appropriate factual findings.  Sanford v. Davis, 136 So.3d 785, 786 
(Fla. 1st DCA, 2014) 


 Any past due support obligations from an ASO will not be retroactively modified by a 
superseding or subsequent court order and will remain enforceable.  Department of Revenue ex 
rel. Lienhart v. Secor, 146 So.3d 1250 at 1252-1253 (Fla. 2nd DCA, 2014) 


 The circuit court has jurisdiction to consider entering a superseding order modifying the 
ongoing (prospective) support obligation but lacks jurisdiction to retroactively modify the 
support obligation.  Faulk v. State, Dept. of Revenue, 157 So.3d 534 (Fla. 1st DCA, 2015) 


VII. Other Administrative proceedings – challenging Agency (DOR) decisions 


 In addition to the administrative establishment of paternity and child support and the 
administrative modification of child support, there are numerous other times when a party may 
be entitled to an administrative hearing, including but not limited to: undistributable collections; 
requests for reconsideration; lottery intercept; consumer reporting agency reporting; Internal 
Revenue Service Tax Refund Offset; Passport Denial; orders establishing unpaid noncovered 
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medical expenses.  An employer can seek an administrative hearing if DOR denies the employer 
a waiver from being required to electronically remit child support payments in lieu of sending a 
paper  check to the Florida State Disbursement Unit. 


 The key question, is did DOR make a determination which is an “agency action” which 
affects the “substantial interests of a party”.  If the answer is yes, then odds are the affected party 
has a right to seek an administrative hearing in review of the agency’s determination.  Perhaps 
the most common agency (DOR) determination that affects the “substantial interests of a party” 
is when DOR determines than obligor is “past due”  and plans to take enforcement actions on the 
“past due” support obligation, such as: 


 Lottery intercepts, wherein pursuant to § 24.115(4), Fla. Stat., DOR is authorized to 
intercept the Florida lottery prize of any obligor who owes past-due support and who claims or is 
awarded a lottery prize equal to or greater than $600.00.  DOR must give notice to the obligor of 
the intercept, and the obligor is entitled to and administrative hearing to contest any mistake of 
fact about the amount of past-due support or the identity of the obligor pursuant to Rule 12E-
1.011(4)(c), F.A.C. 


 Reporting overdue support to Consumer Reporting Agencies, wherein pursuant to § 
61.1354(1), Fla. Stat., DOR provides consumer reporting agencies with the names, social 
security numbers and the amount of overdue support owed by obligors.    DOR must give notice 
to the obligor of the intent to report to consumer reporting agencies, and the obligor may seek 
informal review pursuant and to a formal administrative hearing pursuant to Rule 12E-
1.012(4)(b), F.A.C.  


 Certifying obligors for Internal Revenue Service Tax Refund offset and for Passport 
denial to the Federal Office of Child Support Enforcement, as authorized by 42. U.S.C. §664(c) 
when there is “past due” support pursuant to 45 C.F.R. §301.1.  DOR must give notice to the 
obligor of the determination that the obligor is “past due” and notify him/her of DOR’s intent to 
certify same and the obligor may seek informal review and formal administrative hearing 
pursuant to Rule 12E-1.014(4), F.A.C. 


 Garnishment by levy, wherein pursuant to § 409.25656, Fla. Stat., DOR pursues a levy 
action issuing a Notice of Freeze to the obligor and the Obligor has the right to an informal 
conference and a formal administrative hearing pursuant to Rule 12E-1.028(5), F.A.C.  


 In virtually all such scenarios, the obligor must be given notice and has the opportunity to 
seek the administrative review of s/he ultimately disagrees with the agency’s determination, and 
s/he must follow those administrative remedy options fully before seeking any form of relief 
from the Court.  


 The circuit court has no authority to order DOR to life and release the restrictions on an 
obligor’s passport, wherein DOR has determined obligor is past due, and obligor does not contest 
DOR’s determination that child support arrears exceeded threshold for DOR’s reporting same. 
Department of Revenue ex rel. Jackson v. Nesbitt, 975 So.2d 549, 551 (Fla. 4th DCA, 2008) 
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Florida, Dept. of Revenue, Child Support Enforcement ex rel. Baker v. Baker, 24 So.3d 
1254 (Fla. 1st DCA, 2009) is a case where the Obligor attempted to challenge DOR’s intercept of 
his federal tax refund in the circuit court.  The circuit court agreed with the obligor and enjoined 
DOR from intercepting the Obligor’s tax refunds now and in the future.  The appellate court 
reversed, finding that the Obligor was required to pursue and exhaust his administrative remedies 
under TRIP before challenging any interception of his IRS tax refund in court., (p. 1257) and 
found that there was a lack of proper pleading and notice seeking restriction upon DOR’s ability 
to intercept or retain future IRS tax refunds under TRIP.  The appellate court precluded the trial 
court from restricting DOR’s ability to restrict DOR’s ability to intercept or retain future IRS tax 
refunds as the same was granted to DOR by statute and the state court lacked jurisdiction to 
preemptively prevent DOR from exercising its statutory authority. 


Department of Revenue, Child Support Enforcement ex rel. Harper v. Cessford, 100 So.3d 
1199 (Fla. 2nd DCA, 2012) by contrast, is a case where DOR repeatedly attempted to use the 
TRIP program to intercept an obligor’s federal tax refund when the obligor was not past due, he 
merely owed a retroactive support obligation and he had not fallen delinquent nor otherwise past 
due since the retroactive support obligation was established.  The trial Court agreed with the 
Obligor AND awarded fees against DOR pursuant to § 57.105(1), Fla. Stat.  The appellate court 
found “retroactive child support that is not otherwise overdue does not constitute a delinquency 
or meet the definition of ‘past-due support’” as would be required by federal statute 42 U.S.C. 
§664(c), for enforcement of past due support via TRIP, etc., (p. 1204) and that the trial court did 
not abuse is discretion in awarding fees against DOR pursuant to §57.105(1), Fla. Stat. where 
DOR had every reason to know that the TRIP procedure was not applicable to retroactive child 
support yet repeated reported & effected TRIP intercept against the Obligor when he was not 
past due and was current with his payment of ongoing and retroactive child support. 


Fei Xu v. Department of Revenue ex rel. Ning Zhang, 128 So.3d 891 (Fla. 4th DCA, 2013) 
was another challenge of DOR TRIP referral, heard by the Circuit Court.  At appeal DOR argued 
Obligor had not first exhausted administrative remedies before seeking court intervention.  “The 
Department did not raise the exhaustion requirement at trial.  The court ruled on the merits of the 
motion, not on exhaustion.  Where the party asserts facts which would support exhaustion, and 
the Department does not challenge the exhaustion requirement in the trial court, the Department 
has waived any challenge on appeal.” (p. 892) 


VIII. Standard IV-D Parenting Time Plans 


 Effective January 1, 2018, pursuant to § 409.25633(1), Fla. Stat., a Title IV-D Standard 
Parenting Time Plan shall be presented to the parents in any administrative action taken by the 
Title IV-D program to establish or modify child support or to determine paternity. If the parents 
agree to the Title IV-D Standard Parenting Time Plan or to another parenting time plan, the 
plan must be signed by the parents and incorporated into the administrative order.  


 If the parents do not agree to a Title IV-D Standard Parenting Time Plan or if an 
agreed-upon parenting time plan is not included, DOR must enter an administrative support order 
and refer the parents to the court of appropriate jurisdiction to establish a parenting time plan.  
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 DOR must note on the referral that an administrative support order has been entered. If a 
parenting time plan is not included in the administrative support order entered pursuant to § 
409.2563, Fla. Stat., DOR must provide information to the parents on the process to establish 
such a plan. 


 Pursuant to § 409.25633(7), Fla. Stat., DOR shall create and provide a form for a petition 
to establish a parenting time plan for parents who have not agreed on a parenting schedule at the 
time of the child support hearing. DOR shall provide the form to the parents, but may not file the 
petition or represent either parent at the hearing. 


 Pursuant to § 409.25633(8), Fla. Stat., the parents may not be required to pay a fee to file 
the petition to establish a parenting plan. 


 Pursuant to § 409.25633(6), Fla. Stat., if, after the incorporation of an agreed-upon 
parenting time plan into an administrative support order, a parent becomes concerned about the 
safety of the child during the child’s time with the other parent, a modification of the parenting 
time plan may be sought through a court of appropriate jurisdiction. 


 The new Title IV-D Standard Parenting Time Plan is NOT however, limited to only 
administrative child support actions, but pursuant to the relevant language in § 409.2564(1), Fla. 
Stat., “In each case in which regular support payments are not being made as provided herein, 
the department shall institute, within 30 days after determination of the obligor’s reasonable 
ability to pay, action as is necessary to secure the obligor’s payment of current support, any 
arrearage that may have accrued under an existing order of support, and, if a parenting time plan 
was not incorporated into the existing order of support, include either a signed, agreed-upon 
parenting time plan or a signed Title IV-D Standard Parenting Time Plan, if appropriate.” 
{Emphasis added}.  Accordingly, the “Parenting Time Plan” issue will affect any and all Title 
IV-D orders, administrative AND judicial, establishment, modification AND enforcement from 
January 1, 2018 forward.   


So, what does the Title IV-D Standard Parenting Time Plan provide? 


§ 409.25633(3), Fla. Stat. – the new Title IV-D Standard Parenting Time Plan 


(3) The parent who owes support is entitled to parenting time with the child. If the parents do 
not have a signed, agreed-upon parenting time plan, the following Title IV-D Standard Parenting 
Time Plan must be incorporated into an administrative support order if agreed to and signed by 
the parents: 


 (a) Every other weekend.—The second and fourth full weekend of the month from 6 
p.m. on Friday through 6 p.m. on Sunday. The weekends may begin upon the child’s release 
from school on Friday and end on Sunday at 6 p.m. or when the child returns to school on 
Monday morning. The weekend time may be extended by holidays that fall on Friday or 
Monday; 
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 (b) One evening per week.—One weekday beginning at 6 p.m. and ending at 8 p.m. or, 
if both parents agree, from when the child is released from school until 8 p.m.; 


 (c) Thanksgiving break.—In even-numbered years, the Thanksgiving break from 6 p.m. 
on the Wednesday before Thanksgiving until 6 p.m. on the Sunday following Thanksgiving. If 
both parents agree, the Thanksgiving break parenting time may begin upon the child’s release 
from school and end upon the child’s return to school the following Monday; 


 (d) Winter break.—In odd-numbered years, the first half of winter break, from the 
child’s release from school, beginning at 6 p.m. or, if both parents agree, upon the child’s release 
from school, until noon on December 26. In even-numbered years, the second half of winter 
break from noon on December 26 until 6 p.m. on the day before school resumes or, if both 
parents agree, upon the child’s return to school; 


 (e) Spring break.—In even-numbered years, the week of spring break from 6 p.m. the 
day the child is released from school until 6 p.m. the night before school resumes. If both parents 
agree, the spring break parenting time may begin upon the child’s release from school and end 
upon the child’s return to school the following Monday; and 


 (f) Summer break.—For 2 weeks in the summer beginning at 6 p.m. the first Sunday 
following the last day of school. 


*** Practice Pointer / Case Tip: It remains to be seen what is the ultimate form of the Title 
IV-D Standard Parenting Time Plan which will be incorporated in the orders.  At the time of 
drafting these materials, DOR anticipates essentially cutting and pasting the language of the 
statute itself and slapping on signature lines for the parties.  A copy of the proposed form (Form 
CS-OA250) is attached hereto as Appendix G.  One would hope that it is cleaned up, with 
greater clarity for the parties’ agreement, to be able to discern if the parties have or have not 
agreed upon the long weekends (Friday – Monday instead of returning on Sunday night) and/or 
the midweek overnight, which would obviously impact the number of overnights and would 
likely require a calculation of guidelines pursuant to § 61.30(11)(b), Fla. Stat. in many cases.  
Time will tell… 


So, what does the Title IV-D Standard Parenting Time Plan NOT provide? 


 To be clear, the Title IV-D Standard Parenting Time Plan is NOT a “PARENTING 
PLAN.”  Pursuant to § 61.13(2)(b), Fla. Stat., a parenting plan approved by the court must, at a 
minimum: 


1.  Describe in adequate detail how the parents will share and be responsible for the 
daily tasks associated with the upbringing of the child; 
 
2.  Include the time-sharing schedule arrangements that specify the time that the 
minor child will spend with each parent; 
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3.  Designate who will be responsible for: 
 


a.  Any and all forms of health care. If the court orders shared parental 
responsibility over health care decisions, the parenting plan must provide that 
either parent may consent to mental health treatment for the child. 
 
b.  School-related matters, including the address to be used for school-
boundary determination and registration. 
 
c. Other activities; and 
 


4.  Describe in adequate detail the methods and technologies that the parents will use 
to communicate with the child. 


The Title IV-D Standard Parenting Time Plan does NOT provide any designation of whom is 
responsible for health care decisions for the child(ren).  It does NOT provide a designation of 
school boundary determination and registration.  It does NOT provide and detail or methods for 
how the parents will communicate with each other, nor the child(ren).  It does NOT provide any 
information on how and where the exchanges of the minor child(ren) will occur, nor who will be 
responsible for providing the transportation at the start/end of the “parenting time”.  Most 
importantly, it does NOT provide an award of parental responsibility.   


 Pursuant to § 744.301(1), Fla. Stat., “The parents jointly are the natural guardians of their 
own children and of their adopted children, during minority, unless the parents’ parental rights 
have been terminated pursuant to chapter 39. If a child is the subject of any proceeding under 
chapter 39, the parents may act as natural guardians under this section unless the court division 
with jurisdiction over guardianship matters finds that it is not in the child’s best interests. If one 
parent dies, the surviving parent remains the sole natural guardian even if he or she remarries. If 
the marriage between the parents is dissolved, the natural guardianship belongs to the parent to 
whom sole parental responsibility has been granted, or if the parents have been granted shared 
parental responsibility, both continue as natural guardians. If the marriage is dissolved and 
neither parent is given parental responsibility for the child, neither may act as natural guardian of 
the child. The mother of a child born out of wedlock is the natural guardian of the child and is 
entitled to primary residential care and custody of the child unless the court enters an order 
stating otherwise.” 


 Pursuant to § 742.031(2), Fla. Stat., “If a judgment of paternity contains only a child 
support award with no parenting plan or time-sharing schedule, the obligee parent shall receive 
all of the time-sharing and sole parental responsibility without prejudice to the obligor parent. If 
a paternity judgment contains no such provisions, the mother shall be presumed to have all of the 
time-sharing and sole parental responsibility.” 


 As such, while the obligor of the child support obligation will now have time-sharing 
rights, s/he will continue to have no ability to have an enforceable rights to participate in the 
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major life decisions affecting the child(ren) until s/he files an action to establish said parental 
responsibility and seek the entry of formal parenting plan, etc. 


 The final thing the Title IV-D Standard Parenting Time Plan does NOT provide is 
clarity.  It does, however, provide confusion to practitioners and the courts over such matters as: 


1. An unknown number of overnights being observed (or to be observed) ranging 
from 54 – 123 overnights per year for the obligor.  The overnight count will need to be clarified 
as part and parcel of any hearing establishing or modifying child in order to determine if support 
need be calculated pursuant to § 61.30(11)(b), Fla. Stat. based upon the “substantial overnight 
timesharing”.   As the paperwork the litigants will be receiving makes it clear that Florida 
Department of Revenue, DOAH Administrative Law Judges, and Title IV-D Child Support 
Hearing Officers have no authority to make any adjudication of same, it will likely cause great 
confusion in those hearings. 


2. Do the relocation requirements of § 61.13001, Fla. Stat. now apply to a IV-D 
Child Support recipient whom agrees to the entry of a Title IV-D Standard Parenting Time 
Plan?  It would appear that the answer is “YES” – as pursuant to § 61.13001(3), Fla. Stat., unless 
an agreement (amongst the parents) is reached, “a parent or other person seeking relocation must 
file a petition to relocate and serve it upon the other parent, and every other person entitled to 
access to or time-sharing with the child.”  {Emphasis added}  While neither § 61.046, Fla. Stat. 
nor § 409.25633, Fla. Stat. provide a definition of “parenting time” or “time-sharing”, there is 
little doubt that having a  Title IV-D Standard Parenting Time Plan in place at least affords 
the obligor an “entitlement to access” such that the relocation statute would presumably apply. 


3. What is the standard for “modifying” a parenting time plan or Title IV-D 
Standard Parenting Time Plan which is incorporated into an order?  Does the person desiring 
the change need to demonstrate a substantial change in circumstances since the entry of the 
order?  Does it matter if the order was incorporated into a traditional court order versus being 
incorporated into an administrative support order done through DOR or DOAH outside of the 
court system and court rules?   § 409.25633(6), Fla. Stat. simply provides “If, after the 
incorporation of an agreed-upon parenting time plan into an administrative support order, a 
parent becomes concerned about the safety of the child during the child’s time with the other 
parent, a modification of the parenting time plan may be sought through a court of appropriate 
jurisdiction.”  {Emphasis added}  Presently there is no change in circumstances required to 
supersede an administrative support order in circuit court pursuant to § 409.2563(10)(c), Fla. 
Stat.  Alas, the newly enacted statute is silent as the burden when the parenting time plan or Title 
IV-D Standard Parenting Time Plan is ratified by a traditional court order as is required by § 
409.2564, Fla. Stat. for the non-administrative (a/k/a “judicial”) cases typically heard by Title 
IV-D Child Support Hearing Officers or Circuit Judges.  


4. Finally, what will be the impact on the State Court system now that pursuant to § 
409.25633(8), Fla. Stat., the Clerk of the Court will not be able to charge any filing fees for the 
parents filing actions to establish a parenting plan? 
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Appendix A-1  (Sample letter for pro se party to OPT OUT of Admin. CS action) 


 
 
Date-of-mailing   


 
Deputy Agency Clerk   and  Florida Department of Revenue 
Bldg 2 Suite 2-4220     P.O. Box 5330 
2450 Shumard Oak Blvd.    Tallahassee, FL 32314-5330 
Tallahassee, FL 32399-0001  
 
 
Re:   DOR/obo CS-Payee v. The-parent-from-whom-support-is-being-sought 
 CSE Case Number 1234567890 
  
 
Dear Sir or Madam: 
 
 I am writing in response to your Notice of Proceeding to Establish Administrative 
Support Action dated Date-of-mailing-of-initial-notice, which you initiated on behalf of CS-
Payee the child Child’s-name, born on Child’s-DOB.  
 
 I do not want to participate in the administrative support process and I want to exercise 
my right under paragraph 8 of the above Notice, and §409.2563(2)(i), Fla. Stat. (2017) to OPT 
OUT of the administrative support process and to address the establishment of any potential 
support obligation through the Circuit Court.   
 
 If the Department files a case in Circuit Court, then I will properly execute a “Waiver of 
Service” form to facilitate same upon being provided with a copy of the filed petition, the 
supporting documents and a Waiver of Service of Process form (CS-OA19) in accordance with 
paragraph 8 of your letter and F.A.C. § 12E-1.030. 
 
 If you have any questions, or if you need any additional information about the foregoing, 
please do not hesitate to contact me.   
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Sincerely, 
 
 
 
The-parent-from-whom-support-is-being-sought  
1234-Street-Address 
City, State  Zip 
Tel: (999) 999 - 9999 
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Appendix A-2 (Sample letter for pro se party to OPT OUT of Admin. PAT action) 


 
 


Date-of-mailing   
 


Deputy Agency Clerk   and  Florida Department of Revenue 
Bldg 2 Suite 2-4220     P.O. Box 5330 
2450 Shumard Oak Blvd.    Tallahassee, FL 32314-5330 
Tallahassee, FL 32399-0001  
 
 
Re:   DOR/obo Caregiver/Mother v. Putative-Father 
 CSE Case Number 1234567890 
  
 
Dear Sir or Madam: 
 
 I am writing in response to your Notice of Proceeding to Establish Paternity dated 
Date-of-mailing-of-initial-notice, which you initiated on behalf of Caregiver/Mother the child 
Child’s-name, born on Child’s-DOB.  
 
 I do not want to participate in the administrative support process and I want to exercise 
my right under §§ 409.256(2)(g) and 409.2563(2)(i), Fla. Stat. (2017) to OPT OUT of the 
administrative paternity proceedings and to address the establishment of paternity and child 
support through the Circuit Court.   
 
 If the Department files a case in Circuit Court, then upon being provided with a copy of 
the filed petition, the supporting documents and a Waiver of Service of Process form in 
accordance with F.A.C. § 12E-1.036, I will properly execute and return the “Waiver of Service” 
form within ten (10) days. 
 
 If you have any questions, or if you need any additional information about the foregoing, 
please do not hesitate to contact me.   
 
Sincerely, 
 
 
 
Putative-Father  
1234-Street-Address 
City, State  Zip 
Tel: (999) 999 - 9999 
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Appendix B (Sample letter requesting Informal Discussion after PASO) 
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Appendix C (Sample letter requesting Formal Administrative Hearing) 
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Appendix D (Sample Request for Admissions in Administrative proceeding) 
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Appendix E (Sample Request for Production in Administrative proceeding) 
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Appendix F (Sample Request for Official Recognition) 
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Appendix G (Draft of DOR Form CS-OS250 Title IV-D Standard Parenting Time Plan) 
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I. Res Judicata 
 


A. Final support decrees are res judicata of the support issues addressed 
therein.  


 
B. Res judicata also applies to final custody orders. Wade v. Hirschman, 903 


So. 2d 928, 934 (Fla. 2005)(holding that satisfaction of the substantial change test is 
necessary to overcome the res judicata  effect of a final judgment providing for custody of 
a child). 


 
C. Res judicata provides that once a final judgment is entered by a court of 


competent jurisdiction it “becomes absolute it puts at rest and entombs in eternal 
quiescence every justiciable, as well as every adjudicated, issue.” Gordon v. Gordon, 59 
So. 2d 40, 44 (Fla. 1952).  


 
D. Final child support orders are always modifiable.  “An order of child support 


is always subject to modification upon a showing of changed circumstances. Indeed, no 
contract or order can divest a court of its authority to modify child support.” Department 
of Health & Rehabilitative Services v. Morley, 570 So. 2d 402 (Fla. 5th DCA 1990).   


 
E. Final alimony support orders are not always modifiable, and, if they are 


modifiable, not all aspects of the alimony award, such as duration, may be modifiable. 
Whether or not a final order to pay alimony is modifiable depends upon whether the order 
based upon an agreement, and if so, what the agreement provides, or, if the order is not 
based upon the parties’ agreement, what type of alimony the obligor seeks to modify. 


 
F. Res judicata not applicable to temporary orders regarding support or 


custody.  Temporary support and temporary parenting/custody orders are not final and thus 
are not subject to res judicata. 


 
1. A court may, upon good cause shown, and without a showing of 


substantial change of circumstances, modify, vacate, or set aside a temporary support order 
before or upon entering a final order in a proceeding § 61.14(11)(a), Fla. Stat. 


 
2. Res judicata not applicable to temporary custody order.  No 


requirement of a substantial change of circumstances required to modify a temporary 
custody order. Riddle v. Riddle and The Plank Factory, Inc., 214 So. 3d 694 (Fla. 4th DCA 
2017)(pre-trial, temporary child custody and timesharing are not subject to the same legal 
standard as a final custody determination) citing Mullins v. Mullins, 799 So. 2d 450, 451 
(Fla. 4th DCA 2001), Pedraza v. Garcia, 667 So. 2d 461, 462 (Fla. 4th DCA 1996), Hoff 
v. Hoff, 100 So. 3d 1164 (Fla. 4th DCA 2012), Shiba v. Gabay, 120 So. 3d 80 (Fla. 4th 
DCA 2013). 
 
II. Statutory Authority to Modify Support Obligations      
 


A. Florida Statute §61.14(1)(a) authorizes a modification of support when 
“…the circumstances or the financial ability of either party changes or the child who is the 
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beneficiary of an agreement or order as described herein reaches majority after the 
execution of the agreement or the rendition of the Order.”  
 
 Either party may apply for modification of the court-ordered or agreed-to child 
support award whenever the financial circumstances of either party changes substantially, 
or the child, who is a beneficiary of the agreement or court order, reaches majority. Section 
61.14(1)(a), Florida Statutes. 
 
 Specifically, Florida Statutes §61.14(1)(a) provides, as follows: 
 


When the parties enter into an agreement for payments for, or instead of, 
support, maintenance, or alimony, whether in connection with a proceeding 
for dissolution or separate maintenance or with any voluntary property 
settlement, or when a party is required by court order to make any payments, 
and the circumstances or the financial ability of either party changes or the 
child who is a beneficiary of an agreement or court order as described herein 
reaches majority after the execution of the agreement or the rendition of the 
order, either party may apply to the circuit court of the circuit in which the 
parties, or either of them, resided at the date of the execution of the 
agreement or reside at the date of the application, or in which the agreement 
was executed or in which the order was rendered, for an order decreasing or 
increasing the amount of support, maintenance, or alimony, and the court 
has jurisdiction to make orders as equity requires, with due regard to the 
changed circumstances or the financial ability of the parties or the child, 
decreasing, increasing, or confirming the amount of separate support, 
maintenance, or alimony provided for in the agreement or order. A finding 
that medical insurance is reasonably available or the child support 
guidelines schedule in s. 61.30 may constitute changed circumstances. 
Except as otherwise provided in s. 61.30(11)(c), the court may modify an 
order of support, maintenance, or alimony by increasing or decreasing the 
support, maintenance, or alimony retroactively to the date of the filing of 
the action or supplemental action for modification as equity requires, giving 
due regard to the changed circumstances or the financial ability of the 
parties or the child. 


 
B. Statutory Authority to Modify Alimony Based Upon Supportive 


Relationship.  Florida Statutes §61.14(1)(b) provides for the reduction or termination of 
an alimony obligation upon “specific written findings…that since the granting of a divorce 
and the award of alimony a supportive relationship has existed between the oblige and a 
person with whom the obligee resides.”  Burden of proof is a preponderance of the evidence 
that a supportive relationship exists.  


 
C. Authority to Modify Final Support Order is Not Derived from a Rule.  


Rule 12.540 (and 1.540) is not authority for a modification of support, even if the Court 
may have made a mistake of law in the original support amount. Theodorides v. 
Theodorides, 1 So. 3d 141 (Fla. 3d DCA 2015). 
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D. Temporary Timesharing Modification and Child Support Modification 
Due to Military Service.  Section 61.13002(1), Florida Statutes. 
 


1. Timesharing Temporarily Modified: While parent activated, 
deployed or temporarily assigned, section 61.13002(1), Florida Statutes, provides that, 
“……except that a court may enter a temporary order to modify or amend timesharing if 
there is clear and convincing evidence that the temporary amendment or modification is in 
the child’s best interests.”   


 
2. Designate Another Person to Exercise Timesharing.  Section 


61.13002(2), Florida Statutes, provides that if a parent is activated, deployed, or 
temporarily assigned to military service on orders in excess of 90 days and the parent’s 
ability to comply with timesharing is materially affected as a result, the parent may 
designate a person or persons to exercise time-sharing with the child on the parent’s 
behalf.” 


 
3. Military Deployment: Try to Work It Out.  Section 61.13002(3), 


Florida Statutes, requires that the service member and the nonmilitary parent (assumes not 
both in the military) shall cooperate with each other to reach a mutually agreeable 
resolution of custody, visitation, delegation of visitation and child support. 


 
4. Child Support.  Section 61.13002(6), Florida Statutes provides that 


if a temporary order is entered under this section, the court may address the issue of child 
support by: 


 
a. Entering an order of temporary support from the service 


member to the other parent under §61.30; 
 
b. Requiring the service member to enroll the child as a military 


dependent with DEERs, TriCare, or other similar benefits available to military dependents 
as provided by the service member’s branch of service and federal regulations; or 


 
c. Suspending, abating, or reducing the child support 


obligation of the non-servicemember until the custody judgment or timeshare order 
previously in effect is reinstated. 


 
5. Relocation §61.13001(9)(b):  If applicable, the court shall specify 


how the transportation costs are to be allocated between the parents and other persons 
entitled to contact, access, and timesharing and may adjust the child support award, as 
appropriate, considering the costs of transportation and the respective net incomes of the 
parents in accordance with the state child support guidelines schedule. 
 


6. Failure to Exercise Timesharing.  §61.30(11)(e) allows for a 
modification of a child support award based on one parent’s failure to exercise timesharing.  
The statute directs that the modification shall be retroactive to the date the parent first failed 
to exercise timesharing.  However, unless the timesharing is modified at that time, it is 
error to modify child support prospectively.  Andrews v. Andrews, 219 So. 3d 1006 (Fla. 
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2d DCA 2017) 
 


7. Department of Revenue Cases. §409.2564 grants authority (really 
standing) to the DOR to file petitions to modify support obligations. 


 
8. Motions to Modify, Extend or Dissolve Injunctions for Protection 


Against Domestic Violence. §741.30, Fla. Stat. provides for the establishment of a 
parenting plan and support on the same basis as provided by Chapter 61, Florida Statutes.  
However, §741.30(6)(c), Fla. Stat. provides either party may move at any time to modify 
or dissolve the injunction.  No specific allegations are required.  Case law, discussed herein 
under VII.  Injunctions, provides more guidance on the burden required to dissolve an 
injunction, which could impact timesharing and support provisions. 
 
III. Burdens of Proof 
 


A. First Step:  A Final Judgment of Support to Modify.  A proper modification 
of support action requires a Final Judgment which adjudicates a support obligation.  
Haritos v. Haritos, 193 So. 3d 1050 (Fla. 2d DCA 2016). 


 
B. Statutory Burden of Proof to Modify Agreed Support Order v. Court 


Determined Support Orders.  There is a conflict between the statute (burden is the same) 
and case law (burden may be heavier for agreements) as to the burden of proof required to 
modify final support orders established by a ratifying parties’ agreement v. court 
determinations. 


 
1. Statutory Burden of Proof to Modify Agreed Final Support Order.  


§61.14(7), Fla. Stat.:  the proof to modify a settlement agreement and the proof required to 
modify an award established by court order shall be the same. 
 


2. Case Law Burden of Proof to Modify Agreed Final Support Order.    
 


a. Same Burden to Modify Agreed Final Support Order as 
Court Determined Final Support Order Cases.  Some cases do not find a heavier burden 
rests upon the movant seeking to modify the final judgment. A final order to pay child 
support based upon an agreement is modifiable.  Leng-Gross v. Gross, 898 So. 2d 241 (Fla. 
4th DCA 2005)(proof of either a substantial change in the father's ability to pay support or 
the minor child's need for support would justify a modification of the support provisions 
notwithstanding the provisions of the Marital Separation Agreement or the fact that the 
final decree was based on an agreement of the parties) citing Eaton v. Eaton, 238 So. 2d 
166 (Fla. 4th DCA 1970).   
 


b. Heavier Burden to Modify Agreed Final Support Order 
Cases. A heavier burden rests upon party seeking a reduction of support when parties 
agreed upon original arrangements. Robinson v. Robinson, 219 So. 3d 933 (Fla. 1st DCA 
2017). 
 
IV. Discovery of Third Parties in Modification Actions 
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A. Inglis v. Casselberry, 200 So. 3d 206 (Fla. 2d DCA 2016). “[T]his case 


involves post judgment discovery.” Court cites a civil case to support this statement. “But 
a proper predicate must be laid before ‘someone other than the judgment debtor may be 
required to submit to financial discovery.’” See also Rowe v. Rodriguez-Schmidt, 89 So. 
3d 1101, 1103 (Fla. 2d DCA 2012). There should be some evidence presented to support a 
finding that the third party’s financial information is relevant. 
 
V. Modification of Child Support 
 


A. Jurisdiction 
 


1. The Court entering a child support order maintains continuing 
jurisdiction to modify the amount, terms and conditions of child support payment.  
§61.13(1)(a) (2009) and §61.14(1) (2009), Florida Statutes.   
 
  This provision is now found in §61.13(1)(a)(2), Florida Statutes (2017):  
The Court initially entering an order requiring one or both parents to make child support 
payments has continuing jurisdiction after the entry of the initial order to modify the 
amount and terms and conditions of the child support payments if the modification is found 
by the court to be in the bests interests of the child; when the child reaches majority; if 
there is a substantial change in the circumstances of the parties.§61.13(1)(a)(2)(2017) 
Florida Statutes. 
 
  The current version of §61.13(1)(a) provides, “in a proceeding under this 
chapter, the court may at any time order either or both parents who owe a duty of support 
to a child to pay support to the other parent, or, in the case of both parents, to a third party 
who has custody in accordance with the child support guidelines schedule in s. 61.30.”  
§61.13(1)(a) (2017), Florida Statutes. 
 


2. The jurisdiction is continuing but must be made through a 
supplemental petition for modification. Woods v. Woods, 643 So. 2d 20 (Fla. 4th DCA 
1994); Roshkind v. Roshkind, 717 So. 2d 544 (Fla. 4th DCA 1997). 
 


3. The circuit court had subject matter jurisdiction to consider a 
father’s request to extent that it sought prospective modification of child support 
established by administrative order.  Faulk v. State of Florida, Department of Revenue, 157 
So. 3d 534 (Fla. 1st


 
DCA 2015). 


 
B. Notice/Due Process 


 
1. Trial court has no jurisdiction to modify child support where there 


has been no such relief requested in the pleadings and no notice has been provided to the 
other party that the issue would be heard. Torres v. Marzelli, 657 So. 2d 943 (Fla. 4th DCA 
1995); Leibowitz v. Leibowitz, 611 So. 2d 629 (Fla. 4th DCA 1993); Anthony v. Snell, 630 
So. 2d 606 (Fla. 1st DCA 1993); State, Dept. FIRS v. Carter, 654 So. 2d 267 (Fla. 2d DCA 
1995). 
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2. REPEAT – DUE PROCESS REQUIRES YOU TO ASK FOR A 


MODIFICATION IN THE WRITTEN PLEADING IN ORDER TO GET A. 
MODIFICATION. Golden v. Bass, 194 So. 3d 1080 (Fla. 1st DCA 2016). At some point, 
this lesson needs to sink in. 
 


3. REPEAT AGAIN IN 2017, LESSON STILL NOT SUNK IN.  
Under Florida law, a trial court is without jurisdiction to hear and determine matters which 
are not the subject if appropriate pleadings and notice.  The issue must be pled and noticed 
or tried by consent.  It is not enough to rely upon a “catch-all” phrase seeking “any other 
relief that the court deems just and proper.” 
 


4. Voorhees v. Voorhees, 204 So. 3d 75 (Fla. 4th DCA 2016).  Former 
Wife filed an amended emergency petition for modification of timesharing with the minor 
children and sole parental responsibility and exclusive timesharing, and “any and all other 
relief that the court deems just and proper.”  The former husband repeatedly objected that 
the former wife had not pled for such relief during the trial, Trial court’s order modifying 
child support upward was reversed, but without prejudice to the court considering the 
former wife’s request for a child support increase after a proper pleading providing notice 
to the former husband of such request. 
 


5. McGrath v. Caron, 8 So. 3d 1253 (Fla. 4th DCA 2009). Mother filed 
motion to find father in contempt for failure to pay child support. The Circuit Court, sua 
sponte, found that Caron did not have the present ability to pay his support obligation, but 
did have the ability to pay $300 per month in twice-monthly installments. The Court 
entered a non-final order reducing father's child support obligation. Mother appealed, and 
the appellate Court held that a court cannot modify a child support award unless the issue 
is presented with sufficient notice and an opportunity for the nonmoving party to be heard. 
Notice of a contempt proceeding does not provide sufficient notice that a court may modify 
a previously imposed child support obligation. Even if Caron had requested a reduction in 
the amount of child support, the trial court failed to find that there was a substantial change 
in circumstances, that the change was not contemplated at the time of the final judgment, 
and that the change is sufficient, material, involuntary, and permanent in nature. 
 


6. Where only basis pled for modification of child support was 
Mother’s increased income, trial court could not modify based on Father’s decreased 
income. Todano v. Todano, 704 So. 2d 138 (Fla. 4th DCA 1997). 
 


7. Former Husband moved to reduce alimony and child support. Trial 
court reduced alimony but increased child support. Reversed on increase in child support 
since Former Wife had not filed pleading requesting that relief.  Dey v. Dey, 838 So. 2d 
626 (Fla. 1st DCA 2003). 
 


8. Father’s failure to plead the emancipation of one of the parties’ 
minor children as a basis for modification of child support cannot raise emancipation as 
the basis for modification at the hearing on modification. Father only raised the issue of 
change in his income in his petition to modify child support. Bonavito v. Bonavito, 958 So. 
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2d 988 (Fla. 5th DCA 2007). 
 


9. The trial court granted change of custody and ordered Former Wife 
to pay child support. Award of child support had to be reversed because Former Husband 
did not plead for it. Spaeth v. Spaeth, 693 So. 2d 573 (Fla. 2d DCA 1997).  See also Moody 
v. Moody, 721 So. 2d 731 (Fla. 1st DCA 1998) (violation of due process for court to modify 
child support during post- dissolution hearing noticed only for contempt and custody 
matters). 
 


10. It was error to temporarily suspend the former husband’s one-half 
obligation toward travel expenses and to order all time-sharing less than four days in 
duration occur in the vicinity of former husband’s residence as these issues were not pled 
and it is a violation of due process to adjudicate issues not raised by pleadings. Cheek v. 
Hesik, 157 So. 3d 1099 (Fla. 1st DCA 2015). 
 


C. Venue 
 


1. The question of venue in modification actions is controlled by the 
modification statute, §61.14, Florida Statutes, which provides for the filing of a petition 
for modification of child support in the Florida circuit court of the circuit where: 
 


a. both or either of the parties resided at the date of the 
execution of any agreement; 
 


b. both or either of the parties resides at the date of the 
application for modification; 
 


c. the agreement was executed; or 
 


d. the original order to be modified was rendered. 
 


2. While venue to modify child support is proper in the place where 
either of the parties resides at the time of filing the petition for modification or where the 
original order was entered, where there is an enforcement action already pending in one of 
the permissible venues, that is the proper venue to bring an action to modify the same order. 
Ingrahm v. Ingrahm, 711 So. 2d 1346 (Fla. 5th DCA 1998). 
 


3. Where more than one venue is proper, the venue chosen by the 
Plaintiff or the Petitioner is presumptively the correct one. Washington v. Washington, 613 
So. 2d 594 (Fla. 5th DCA 1993). See also Vero v. Vero, 659 So. 2d 1348 (Fla. 5th DCA 
1995). The burden is on the party challenging venue to show substantial inconvenience of 
either witnesses or parties or undue expense, in order to obtain transfer of venue. Id. 
 


4. It was error to transfer the Former Wife’s modification action out of 
the circuit of her residence and back to the county where the Final Judgment of Dissolution 
of Marriage was entered simply because the original circuit had heard the contempt action 
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and reserved jurisdiction to award fees.  Thompson v. Plowmaker, 679 So. 2d 864 (Fla. 3d 
DCA 1996). 
 


5. Venue should be determined in county where the application was 
filed, not by a separate suit filed elsewhere to enjoin another county from proceeding. Israel 
v. Israel, 874 So. 2d 690 (Fla. 4th DCA 2004). 
 


D. Statutory Grounds for Modification 
 


1. Either party may apply for modification of the court-ordered or 
agreed to child support award whenever the financial circumstances of either party changes 
substantially, or the child, who is a beneficiary of the agreement or court order, reaches 
majority. Section 61.13(1)(a)(2), Florida Statutes, provides three grounds for modification, 
however, §743.07(2) may provide a fourth in limited circumstances: 
 


a. When the modification is found to be in the best interest of 
the child; 
 


b. When the child reaches majority, is emancipated, marries, 
joins the armed services or dies; 
 


c. When there is a substantial change in the circumstances of 
the parties; or 
 


d. If 743.07(2) applies.  743.07(2) provides that, “This section 
shall not prohibit any court of competent jurisdiction from requiring support for a 
dependent person beyond the age of eighteen years when such dependency is because of a 
mental or physical incapacity which began prior to such person reaching majority or if the 
person is dependent in fact, is between the ages of 18 and 19, and is still in high school 
performing in good faith with a reasonable expectation of graduating before the age of 19. 
 


2. Section 61.30(1)(b), Florida Statutes, specifically provides a means 
to satisfy the grounds of substantial change of circumstances noting that if the amount 
provided by the guidelines under the present circumstances of the parties is different by at 
least 15% or $50.00, whichever is greater, than the previously ordered obligation. See also 
Brown v. Brown, 180 So. 3d 1070 (Fla. 1st


 
DCA 2015). 


 
E. Jurisdiction for Post-Majority Modification 


 
1. Section 743.07(2) Florida Statutes, authorizes support for 


dependent persons beyond the age of 18 years when such dependency is because of a 
mental or physical incapacity which began prior to such person reaching majority, or, if 
the person is dependent in fact, is between the ages of 18 and 19 and is still in high school, 
and performing in good faith with the reasonable expectation of graduation before the age 
of 19. 


 
2. Ruiz v. Ruiz, 783 So. 2d 361 (Fla. 5th DCA 2001) holds that a trial 
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court retains jurisdiction post-majority to modify the child support provisions of a marital 
settlement agreement with respect to the child adjudicated dependent by reason of mental 
and physical disabilities prior to reaching age of majority. See also Hastings v. Hastings, 
841 So. 2d 484 (Fla. 3d DCA 2003), which holds that a 50-year-old autistic adult child 
could seek support from his Father 29 years after attaining the age of majority because he 
was first diagnosed at age eight -- pre-majority. But see Larwa v. Department of Revenue, 
169 So. 3d 1285 (Fla. 5th DCA 2015), which states that generally a parents’ child support 
obligation ceases when the child turns eighteen and an extension of child support based 
upon a child’s mental incapacity must be brought in the dissolution case before the child 
reaches the age of majority or subject matter jurisdiction is lost. An independent action 
may be brought to adjudicate support of a dependent who has reached the age of majority 
by the dependent person. See also Loza v. Marin, 198 So. 3d 1017 (Fla. 3d DCA 2016) 
(holding that it is proper to allow for an extension of child support beyond the age of 
majority, so long as the petition is filed before the termination of such existing support 
obligation). 
 


3. The Father’s petition to terminate child support for an adult child 
who married but had been declared dependent during her minority due to mental and 
physical incapacity was denied. The court found that the legislature could best answer this 
question as to whether marriage is an emancipating act for a mentally and physically 
incapacitated dependent child. Harper v. Harper, 848 So. 2d 1179 (Fla. 2d DCA 2003). 
 


4. Former husband petitioned to modify and terminate his child 
support based upon the child reaching the age of eighteen and graduating from high school. 
Marital settlement agreement stated that husband would provide support through child’s 
21st birthday if the child was “enrolled in college and still living at home with the wife.” It 
was error to require support past eighteen when child attended college and resided in 
student housing and returned home only during breaks.  Goff v. Kenny-Goff, 145 So. 3d 
928 (Fla. 4th DCA 2014). 
 


5. Standing of Former Wife.  The Former Wife lacked standing to seek 
retroactive child support for the first time over three years after the child’s 18th birthday 
with no showing the child was otherwise legally dependent under section 743.07(2), 
Florida Statutes (2015), or that such support was otherwise agreed to by the parties.  
Garcia-Lawson v. Lawson, 211 So. 3d 137 (Fla. 4th DCA 2017) distinguishing Friedman 
v. Friedman, 508 So. 2d 781, 782 (Fla. 4th DCA 1987) and Grobleski v. Grobleski, 489 
So. 2d 104, 105-06 (Fla. 2d DCA 1986). 
 


6. Standing of Child.  The issue of whether or not the child had 
standing was not an issue before the court in Garcia-Lawson v. Lawson, 211 So. 3d 137 
(Fla. 4th DCA 2017).  The court affirmed but remanded with instructions to strike the trial 
court’s finding that, “That claim belongs to the child, who is no longer a minor.”  The 
appellate court relied upon Pitcher v. Waldo, 103 So. 3d 980, 982 (Fla. 4th DCA 
2012)(remanding to strike dicta from order where such language is a purely gratuitous 
observation or remark made in pronouncing an opinion and which concerns some rule, 
principle or application of law not necessarily involved in the case or essential to its 
determination. 
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F. Emancipation as a Basis for Modification 


 
1. When a settlement agreement/final judgment, does not contain 


automatic reduction of step-down of child support due to the emancipation of one child, 
then the payor must file a Petition to modify his child support obligation. Alvarado v. Dept. 
of Revenue ex rel. Alvarado, 194 So. 3d 544 (Fla. 3d DCA 2016). 
 


G. Timesharing as Basis for Modification 
 


1. §61.30(11)(c), Florida Statutes, provides that “[a] parent's failure to 
regularly exercise the court-ordered or agreed time-sharing schedule not caused by the 
other parent which resulted in the adjustment of the amount of child support pursuant to 
subparagraph (a)10 or paragraph (b) shall be deemed a substantial change of circumstances 
for purposes of modifying the child support award. A modification pursuant to this 
paragraph shall be retroactive to the date the noncustodial parent first failed to regularly 
exercise the court-ordered or agreed time- sharing schedule.” (Emphasis added) 
 


2. However, if the timesharing schedule is not modified, then it is error 
to prospectively modify the child support payment.  A parent’s failure to exercise 
timesharing occurs “over a period of time” and pursuant to section 61.30(11)(c), “during 
that time frame” the other parent is entitled to modification of the child support award.  
Andrews v. Andrews, 219 So. 3d 1006 (Fla. 2d DCA 2017) citing Buhler v. Buhler, 83 So. 
3d 792 (Fla. 5th DCA 2011). 
 


3. Where relocation of a non-custodial parent resulted in less 
timesharing, the custodial parent is entitled to an increase in child support for two autistic 
children. Kuttas v. Ritter, 879 So. 2d 3 (Fla. 2d DCA 2004). 
 


4. Where an agreement afforded the Former Husband with over 40% 
overnights but Former Husband did not actually spend 40% or more overnights, Former 
Husband’s request for retroactive modification was denied. Keeley v. Keeley, 899 So. 2d 
387 (Fla. 2d DCA 2005). 
 


5. An agreed-upon change in timesharing may not be the grounds for 
a downward modification of child support. Rubman v. Honig, 817 So. 2d 1001 (Fla. 4th 
DCA 2002). The Rubman court specifically stated it “was unseemly, to say the least, for 
the ex-Husband to have talked the ex-Wife into increased timesharing without a change in 
child support, and to then have sought decreased child support based on the increased 
timesharing.”  Similarly, the new substantial secondary parenting child support guideline 
schedule will not be the basis for a reduction in child support for a modification. 
 


6. Support could not be retroactively modified to the date the father 
was granted temporary custody when he failed to ask for a modification of child support in 
his motion for temporary custody.  Ivonovich v. Valladarez, 190 So. 3d 1144 (Fla. 2d DCA 
2016). 
 







 


 
15 
 


H. Proving Substantial Change in Circumstances 
 


The party seeking change in the amount of child support has the burden of proving 
a substantial change of circumstances which is significant, material, involuntary and 
permanent in nature. Bingemann v. Bingemann, 551 So. 2d 1228 (Fla. 1st DCA 1989); 
Hale v. Hale, 567 So. 2d 527 (Fla. 2d DCA 1990); Amoroso v. Phister, 689 So. 2d 1172 
(Fla. 2d DCA 1997); Jane v. Fero, 678 So. 2d 496 (Fla. 5th DCA 1996). Courts interpreting 
the meaning of the term “substantial change of circumstances” have found that such a 
change in circumstances must be significant, material, involuntary, and permanent in 
nature to warrant a reduction in payments. Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997). 
Support can be modified only upon showing of a change in circumstances since the last 
order. Amoroso v. Phister, 689 So. 2d 1172 (Fla. 2d DCA 1997). 
 


I. Burden of Proof in Prior Agreement Cases 
 


1. Section 61.14(7), Florida Statutes (2009), provides that, “When 
modification of an existing order of support is sought, the proof required to modify a 
settlement agreement and the proof required to modify an award established by court order 
shall be the same.” 
 


2. See also Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997) (holding 
that when child support is based upon parties’ agreement that was subsequently 
incorporated into order, a heavier burden rests on the party seeking reduction than would 
otherwise be required); Tietig v. Boggs, 602 So. 2d 1250 (Fla. 1992) (holding that Husband 
who sought to reduce child support that was based on agreement incorporated into 
marriage dissolution decree was required to meet heavier burden than would rest upon 
party seeking modification in the absence of such an agreement); but see Matthews v. 
Matthews, 677 So. 2d 323 (Fla. 1st DCA 1996). 
 


3. Is there a heavier burden to reduce child support fixed by 
agreement? Although §61.14(7), Florida Statutes, makes this burden of modifying child 
support fixed by agreement equal to the burden for modifying support established by court 
order, the Florida Supreme Court has held fast to the long-followed rule that there is a 
heavier burden to reduce child support that was established by agreement and incorporated 
into an order than there otherwise would be if the child support was established by the 
court. Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997); Knight v. Knight, 702 So. 2d 242 
(Fla. 4th DCA 1997) (holding that based on the Florida Supreme Court’s holding in 
Overbey, it appears that the Supreme Court has decided that section 61.14(7) does not apply 
to a petition to reduce child support); Stebbins v. Stebbins, 754 So. 2d 903 (Fla. 1st DCA 
2000). 
 


4. The party moving for a reduction of child support bears a heavy 
burden to demonstrate that a substantial change in circumstances has occurred since the 
final judgment, and a heavier burden may apply when the child support award has been 
made pursuant to a settlement agreement. Bingemann v. Bingemann, 551 So. 2d 1228 (Fla. 
1st DCA 1989); Dept. of Revenue v. Dodge, 647 So. 2d 170 (Fla. 2d DCA 1994); Pohlmann 
v. Pohlmann, 703 So. 2d 1121 (Fla. 5th DCA 1997); Newman v. Weber, 715 So. 2d 306 
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(Fla. 5th DCA 1998). 
 


5. Amendments to child support statute requiring reduction of child 
support when child spends at least 40% of the time with the noncustodial parent could not 
be used as sole basis upon which former husband could seek modification of child support, 
where final judgment of dissolution, with settlement agreement, became final prior to 
effective date of amendments; payor must demonstrate an independent substantial change 
in circumstance. Fleischmann v. Fleischmann, 868 So. 2d 1 (Fla. 4th DCA 2004). 
 


6. In order for the change in circumstances alleged to be “substantial” 
in order to meet the heavy burden to reduce child support, it must be significant, material, 
involuntary and permanent. Tietig v. Boggs, 602 So. 2d 1250 (Fla. 1992); Overbey v. 
Overbey, 698 So. 2d 811 (Fla. 1997); Newman v. Weber, 715 So. 2d 306 (Fla. 5th DCA 
1998); Perez v. Perez, 973 So. 2d 1227 (Fla. 4th DCA 2008) (abuse of discretion to deny 
modification of child support where Husband's severe loss of income had persisted for 
nearly a year at the time of the final hearing). 
 


7. A Mother’s improved financial circumstances requires that she 
contribute more to the support for her child but affords no basis for reducing the Husband’s 
agreed-upon child support. Ibanez v. Salazar, 459 So. 2d 346 (Fla. 3d DCA 1984). See also 
Knapp v. Knapp, 778 So. 2d 475 (Fla. 3d DCA 2001) (trial court should have granted 
Father’s petition seeking a modification of child support based on Mother’s $30,000 
increase in her income); Miller v. Schou, 616 So. 2d 436 (Fla. 1993) (an increase in the 
ability to pay may be sufficient to increase child support payments). 
 


8. Former husband requested a decrease in child support based on a 
change in circumstance resulting from his relocation to Sarasota County where former wife 
and children relocated. Trial Court reduced support, but appellate court reversed. The 
Former Wife was permitted to relocate under the parties’ marital settlement agreement, so 
the change in Former Husband’s residence to move closer to former wife and children was 
not unanticipated, and therefore, child support should not have been reduced. Dept. of 
Revenue/Kaiser v. Kaiser, 890 So. 2d 364 (Fla. 4th DCA 2004). 
 


9. Former Husband changed jobs (opinion doesn’t say whether it was 
a voluntary change or not) and experienced a reduced income as a result.  Former Husband 
petitioned to eliminate his alimony and reduce his child support.  The trial court granted 
the request to reduce child support but denied the request to eliminate alimony. Former 
Husband appealed claiming the trial court should have eliminated alimony and reduced 
child support even more.  The Former Wife appealed claiming child support should not 
have been reduced at all.  The appellate court concluded that the trial court abused its 
discretion in altering the agreed child support obligation.  Robinson v. Robinson, 219 So. 
3d 933 (Fla. 1st DCA 2017) citing Bish v. Bish, 404 So. 2d 840, 840-41 (Fla. 1st DCA 
1981)(explaining that a “fundamental pre-requisite to modification based upon substantial 
change in circumstances is a showing that the change is sufficient, material, involuntary 
and permanent in nature” and noting that “heavier burden rested upon the movant seeking 
a reduction when parties agreed upon initial arrangement); see also Overbey v. Overbey, 
698 So. 2d 811(Fla. 1997).  Trial court also erred by requiring payments to be made through 
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State Disbursement Unit, relief that neither party requested and was contrary to consent 
final judgment. 
 


J. Relationship of Agreement Terms to Guideline Amount 
 


The mere fact that the guidelines provide an amount of child support substantially 
less than the amount of support provided for in the parties’ agreement is, by itself, 
insufficient grounds for modification of child support. See Turner v. Turner, 695 So. 2d 
422 (Fla. 3d DCA 1997). 
 


K. Substantial and Material Change 
 


1. A substantial change may be in either the child’s needs or either of 
the parent’s income (increase or decrease). Vincent v. Vincent, 715 So. 2d 1147 (Fla. 4th 
DCA 1998). A substantial and material change is one that significantly impacts the ability 
to pay support. Illustrating this concept is the conclusion that the trial court erred in failing 
to decrease child support where the payor had a 48% decrease in income over a two-year 
period. Freeman v. Freeman, 615 So. 2d 225 (Fla. 5th DCA 1993). 
 


2. The substantial change must not have been anticipated. A downward 
modification was reversed where the child support had been ordered pursuant to a 
settlement agreement, and the appellate court found that the obligor had not met the burden 
to modify the agreement which had been made in the best interests of the children, and that 
the changes alleged were not substantial and were anticipated at the time the agreement 
was made. The Former Wife had remarried, the two older children had left home, and the 
younger child no longer required preschool care.  League v. Tassiter, 536 So. 2d 365 (Fla. 
1st DCA 1988). 
 


3. Where child support was part of settlement agreement and obligor’s 
expenses connected with upcoming military reassignment were or should have been 
contemplated, downward modification was improper.  Floyd v. Floyd, 393 So. 2d 22 (Fla. 
2d DCA 1981). 


 
4. Financial circumstances known to a party at the time of the original 


child support agreement will not provide basis for modification. Also, self-induced tax 
problems will not support modification. Conness v. Conness, 607 So. 2d 493 (Fla. 4th DCA 
1992). 


 
5. No need to prove a substantial change in circumstances where 


parties, through counsel, agree to a modification at trial. Andrews v. Andrews, 712 So. 2d 
462 (Fla. 2d DCA 2003). 


 
L. Involuntary Change v Voluntary Change 


 
1. No error in downward modification of child support as payor lost 


job and was unable to obtain equivalent employment. The loss of income was involuntary, 
and imputation of income was, therefore, not appropriate. However, the court held that 
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once payor satisfied arrearage obligation that had accumulated during unemployment, 
resulting in improved ability to pay, a future increase in child support would be justified 
without the need to show a substantial change. Grady v. Grady, 640 So. 2d 157 (Fla. 2d 
DCA 1994). 
 


2. Error not to reduce child support obligation further where payor had 
suffered a substantial, involuntary and permanent decrease in income due to a slump in the 
real estate market. Levin v. Levin, 613 So. 2d 556 (Fla. 4th DCA 1993). A reduction in 
child support which was set by agreement and was above the guidelines, was proper where 
obligor had met the burden of showing his reduced ability to pay due to a reduced cash 
flow. Knight v. Knight, 702 So. 2d 242 (Fla. 4th DCA 1997). 
 


3. Error to deny a request for downward modification where the record 
clearly reflects reduced income and a substantial change in appellant’s financial 
circumstances. Husband’s income went from $146K to $89K when he was forced to 
change employment.  Whitney v. Whitney, 624 So. 2d 275 (Fla. 3d DCA 1993). 
 


4. Husband quit his medical job in Florida to pursue higher earnings 
through the purchase of a medical practice in Pennsylvania. Husband later discovered fiscal 
irregularities of the Pennsylvania practice he purchased, which ultimately forced him to 
close the practice. Husband was found to be acting in good faith to obtain employment 
which would allow him to meet or exceed the income he had been earning at the time of 
the dissolution of marriage. Error to find Former Husband voluntarily reduced his income 
in this case; the subsequent reduction in income due to economic downturns was sufficient 
to warrant a reduction in the child support obligation.  Liebert v. Laliberte, 698 So. 2d 1291 
(Fla. 5th DCA 1997). 
 


5. Voluntary reduction is, for instance, the reduction for payor in 
furtherance of payor’s education. When a temporary reduction or termination of the child 
support obligation is sought by the obligor as a result of his/her plan to go back to school, 
the court’s decision must be based on an analysis of what would be in the best interest of 
the child(ren), rather than whether the decision to reduce income is voluntary or 
involuntary. Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997) (denying the obligor’s request 
for a temporary reduction in support so that he could attend law school where it was 
determined that the children would not ultimately benefit from the reduction as one child 
would have reached majority by the time the Father graduated, and the other child would 
only be a minor for a few years after the graduation). Arce v. Arce, 566 So. 2d 1308 (Fla. 
3d DCA 1990); Dept. of Revenue v. Thomas, 659 So. 2d 1305 (Fla. 1st DCA 1995); and 
Wollschlager v. Veal, 601 So. 2d 274 (Fla. 1st DCA 1992). 
 


6. Ledbetter v. Bell, 698 So. 2d 1272 (Fla. 4th DCA 1997): Following 
the ruling of the Florida Supreme Court in Overbey, the district court affirmed the decision 
of the trial court that it would not be in the best interests of the children for the 
father/obligor, a medical doctor, to pursue a lengthy post-graduate fellowship program, as 
the children were older and would never benefit from educational pursuits of their father, 
and therefore the trial court concluded that it  was appropriate to impute income to the 
father/obligor. 
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7. Pribble v. Pribble, 800 So. 2d 743 (Fla 5th DCA 2001), discussed 


Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997), stating that Overbey indicated that a court 
may enter an order modifying child support when the modification is found to be necessary, 
in the best interest of the child, or when there is a substantial change of circumstances. 
Pribble stated that “[w]hile it is arguable that Overbey is limited to modification of child 
support situations, the better position is that the lower court should not apply section 
61.30(2)(b) at all in an initial determination of child support if it determines that a party’s 
reduction in income due to educational pursuits will ultimately benefit the minor children 
of the marriage.” 
 


8. Arce v. Arce, 566 So. 2d 1308 (Fla. 3d DCA 1990), disapproved in 
part by Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997), holding that the spouse seeking a 
temporary reduction in support in order to complete his education has not “voluntarily” 
reduced his income, but has engaged in good faith conduct, reasonably calculated to ensure 
the economic well-being of the persons to whom a duty of support is owed, and may be 
temporarily excused from having income imputed.  The Arce court granted a temporary 
reduction in child support. When obligor quits one job and takes another which pays 
substantially less, income must be imputed to that parent, as the underemployment was 
voluntary and cannot be considered a substantial change of circumstances justifying a 
reduction in child support. Burdette v. Burdette, 681 So. 2d 862 (Fla. 5th DCA 1996). 
 


9. Evidence that Husband’s income had gone from $85,000 to $40,000 
was insufficient to warrant a modification when he left the position of his own free will. 
Leone v. Weed, 474 So. 2d 401 (Fla. 4th DCA 1985); Hirsch v. Hirsch, 642 So. 2d 22 (Fla. 
5th DCA 1994); see also Bokinsky v. Bokinsky, 742 So. 2d 809 (Fla. 2d DCA 1999) (court 
correctly denied Father’s request for a downward modification of child support after it 
determined that Father had made a voluntary choice not to return to work after being 
released by doctor, resulting in a significant loss of income). 
 


10. The fact that the Mother had moved to a new residence which was 
substantially more expensive to maintain, could not form the basis for an increase since the 
change was voluntary. Vandenbosch v. Elkins, 419 So. 2d 1127 (Fla. 3d DCA 1982). 
 


11. Denial of modification of child support was proper where payor’s 
reduction in income was voluntary, and payor had engaged in only a limited job search. 
Robinson v. Robinson, 597 So. 2d 415 (Fla. 4th DCA 1992). 
 


12. In an action to modify paternity final judgment seeking an increase 
in child support, after the Father had graduated law school and worked in the field of law 
briefly before taking a job in his field of choice at a lesser salary, the trial court refused to 
consider the Father’s student loan obligation when determining his ability to pay an 
increase because the Father had voluntarily left his law position. This was found to be in 
error because there was no finding that the Father made this change in order to reduce his 
salary and deprive his dependents of support. Further, the court held that there was no law 
that requires a support obligor to remain employed in a position that earns the highest 
income possible. Daniel v. Moats, 718 So. 2d 949 (Fla. 5th DCA 1998). 
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13. Income may be imputed where it is demonstrated that a spouse is 


voluntarily unemployed or underemployed, §61.30(2)(b), Florida Statutes; Chacoteau v. 
Chacoteau, 659 So. 2d 1381 (Fla. 3d DCA 1995). Voluntary unemployment or 
underemployment is not a basis for reducing a parent’s child support obligation. Under the 
statutory scheme, once the trial court imputes income to the unemployed or underemployed 
parent, the court then determines the obligation of each parent as to the guideline amount. 
Work v. Provine, 632 So. 2d 1119 (Fla. 1st DCA 1994) (no error in imputing income and 
refusing to modify child support where the payor left an old job on mere expectation that 
he might lose it); Bator v. Osborne, 983 So. 2d 1198 (Fla. 2d DCA 2008) (there was ample 
evidence to find Former Husband was voluntarily underemployed based on Former Wife’s 
testimony of Former Husband’s earnings, and Former Husband’s only reason for limited 
work was the stress and time of litigation). 
 


14. Mascola v. Lusskin, 727 So. 2d 328 (Fla. 4th DCA 1999): 
Incarceration of father for soliciting murder of pregnant mother in order to eliminate 
child support obligation did not entitle father to reduction or elimination of the obligation 
during imprisonment; his conduct leading to inability to pay was voluntary.  Criminal 
conduct cannot excuse obligation to pay child support; unlike obligor who is unemployed 
or faced with reduction in pay through no fault of his own, incarcerated person had control 
over his actions and should be held to consequences. Ultimately, the Court held that 
“commission of a crime is a voluntary act,” and denies modification on this ground. The 
Court also considered the particular crime committed in this case, soliciting murder of his 
girlfriend after she became pregnant to avoid paying child support, to trigger the “clean 
hands doctrine.” But, Florida Supreme Court weighed in on this issue in Dept. of Rev. v. 
Jackson, 846 So. 2d 486 (Fla. 2003), and while it supported the Mascola ruling, it did so 
only “to the extent that it provides that an incarcerated parent may not automatically have 
his or her child support” modified based solely on a reduction in income from 
incarceration.”  The Supreme Court approved a procedure to allow the modifying parent 
to file a petition to modify, and requiring the trial court to place the petition in abeyance 
until the paying parent’s release.  Note, this standard may be completely different in the 
context of setting an initial child support award.  See Dept. of Rev. v. Llamas, 196 So. 3d 
1267 (Fla. 1st DCA 2016). 
 


15. Wood v. Wood, 162 So. 3d 133 (Fla. 1st DCA 2014), indicates that 
it is error to impute income to the former wife and reduce the former husband’s child 
support obligation to zero on basis that the former wife’s unemployment is voluntary 
because she quit the position one month after becoming employed without findings 
regarding her diligence in seeking employment in the job market in the community. See 
also Thompson v. Makicki, 169 So. 3d 271 (Fla. 2d DCA 2015), which held that reliance 
on past work history alone is insufficient to support imputation of income to a former wife 
regarding her voluntary unemployment without sufficient findings regarding recent work 
history, occupational qualifications and prevailing earnings level in the community. 
 


M. Permanent Change 
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1. Permanency is met where the change is not temporary or transient 
and encompasses an extended period of time, i.e. at least one year. Freeman v. Freeman, 
615 So. 2d 225 (Fla. 5th DCA 1993). See also Bennett v. Dept. of Revenue, 664 So. 2d 33 
(Fla. 5th DCA 1995)(finding that although proper to deny reduction in child support where 
unemployment was temporary, obligor was entitled to suspension of child support 
obligation during time of unemployment). 
 


2. When a Father filed only three weeks after losing a job to decrease 
child support, it was not enough time to determine permanence. Burdack v. Burdack, 371 
So. 2d 528 (Fla. 2d DCA 1979). 
 


3. A financial set-back occasioned by a strike is only temporary and 
would not justify a decrease in support. Burdack, supra. 
 


4. The obligor sought a reduction in the agreed-to amount of child 
support after being terminated from employment at a law firm, and although he had 
established his own law practice, it had not yet become profitable. The court found the 
obligor’s earnings had been significantly reduced and granted the downward modification; 
however, the court noted that the obligor’s decrease in income may not be permanent. 
Newnum v. Newnum, 715 So. 2d 306 (Fla. 5th DCA 1998). 
 


5. Error to permanently reduce child support where loss of 
employment is only temporary. Court should have temporarily reduced support until 
Former Husband could re- establish himself. Pitts v. Pitts, 626 So. 2d 278 (Fla. 1st DCA 
1993); Dept. of Revenue v. Heirholzer, 708 So. 2d 682 (Fla. 2d DCA 1998). 
 


6. Error to fail to decrease child support where Former Husband was 
unemployed when he sought modification, and at the time of the hearing over two years 
later, he was earning approximately 35% less than when he entered into the settlement 
agreement, and where Former Wife’s earnings had more than doubled since the entry of 
the final judgment. Court found no merit in Former Wife’s argument that although Former 
Husband’s earnings had decreased, his expenses had decreased as well. The court 
explained that the Former Husband naturally had to decrease his expenses to live, and he 
should not be penalized for attempting to live within his means. Additionally, the court 
noted that any financial assistance received by the Former Husband from his girlfriend 
could not be assessed against him where there was no evidence that she would continue to 
provide such help in the future. Bunassar v. Diaz, 804 So. 2d 487 (Fla. 3d DCA 2001). 
 


N. Timeframe for Court’s Consideration 
 


Trial court was not bound by the filing date of the modification petition, but could 
consider changes in Former Husband’s financial condition through the date of the final 
hearing on modification where Former Husband had filed for a downward modification of 
child support alleging ongoing deterioration of businesses. Schwartz v. Schwartz, 712 So. 
2d 1243 (Fla. 4th DCA 1998). 
 


O. Defense: Unclean Hands 
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“The ‘clean hands’ doctrine can act to bar modification to a spouse who is 


delinquent with support payments.” DePoorter v. DePoorter, 509 So. 2d 1141, 1145 (Fla. 
1st DCA 1987). But, “an arrearage does not per se require denial of a modification petition 
so long as respondent can show that he or she was unable to comply with the previous 
support order.” Blender v. Blender, 760 So. 2d 950, 952 (Fla. 4th DCA 1999). The unclean 
hands defense may bar modification as relief for a party who has failed to pay the full 
support, despite their ability to do so, but will not bar relief for a party who can demonstrate 
that they do not have the ability to satisfy the arrearage or did not have the ability at the 
time the arrearage occurred. See also Castillo v. Castillo, 191 So. 3d 481 (Fla. 4th DCA 
2016). 
 


P. Modification Based on Termination of Need 
 


1. Florida Statute Section 61.14(9) provides that “[u]nless otherwise 
ordered by the court or agreed to by the parties, the obligation to pay the current child 
support for that child is terminated when the child reaches 18 years of age or the disability 
of nonage is removed.”  The termination of child support, does not terminate the vested 
rights to the payment of an arrearage or retroactively determined support. Id. 
 


2. Hunter v. Hunter, 626 So. 2d 1069 (Fla. 1st DCA 1993): the wording 
of an order for child support should track the statute and require the payment of child 
support “until such time as the child reaches age eighteen, marries, becomes self-
supporting, or dies, whichever comes first,” with the understanding that the obligor may 
file a petition to modify, should it subsequently appear that one of the statutory exceptions 
of 743.07(2), is applicable. See also Nernev v. Nernev, 752 So. 2d 706 (Fla. 2d DCA 2000). 
 


3. Kaplan v. Kaplan, 744 So. 2d 1201 (Fla. 1st DCA 1999): child 
support order requiring Father to pay support until child reached 19 or graduated high 
school, whichever came first, had to be modified to reflect termination of the child support 
obligation when child reaches majority, marries, becomes self-supporting, or dies, 
whichever event comes first. In the event the circumstances change so that it appears that 
a child will graduate high school after the child’s 18th birthday, but before their 19th


 
birthday, 


a petition for modification can be filed. 
 


4. Rose v. Rose, 8 So. 3d 1251 (Fla. 4th DCA 2009): Former wife filed 
motion to modify child support provisions of marital settlement agreement. A final 
judgment dissolved the marriage of the parties, incorporating their marital settlement 
agreement (MSA). Under the MSA the parties agreed that he would pay her child support 
for each minor child until they “reach the age of majority, marry, die, graduate from high 
school or becomes self-supporting, whichever occurs first.” One of their children reached 
the age of majority while in her senior year of high school. The mother brought a 
proceeding to modify child support to require him to continue to pay after the child had 
reached majority and until the child graduates from high school. The mother argues that 
the MSA is against public policy in this regard, citing §743.07(2). She is mistaken. The 
policy of requiring parents to support their children is limited to their minority and 
dependency. The statute does not itself require the parent to continue to support the child 
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after reaching majority while in the last year of high school. Rather it merely authorizes 
the court to do so if the statutory conditions are met. Nothing in §743.07(2) bars parents 
from providing, as these parents did, that his duty of support ends with the majority of the 
child even though secondary education is not yet complete. 
 


Q. Increased Need Alone 
 


Error to grant modification of child support where there was an increased need, but 
an increased ability to pay was not proven. Henderson v. Henderson, 619 So. 2d 411 (Fla. 
4th DCA 1993). 
 


R. Increased Income Alone 
 


1. It has been held that child support can be increased even if the only 
change is a substantial change in the income of the obligor. Alfrey v. Alfrey, 553 So. 2d 393 
(Fla. 4th DCA 1989); §61.30(1)(b), Florida Statutes (the guidelines themselves provide 
“the basis for proving a substantial change in circumstances…[if] the amount provided for 
under the guidelines shall be at least 15 percent or $50, whichever is greater…” Whight 
v. Whight, 635 So. 2d 135 (Fla. 1st DCA 1994); Jones v. Jones, 636 So. 2d 867 (Fla. 4th 
DCA 1994) (child support guidelines apply to modification proceedings). 


 
2. The mere fact that a parent experiences an increase in income or 


assets does not mean child support will automatically be increased. 
 


a. The true criteria is whether there has been a substantial 
increase in the obligor’s actual ability to pay. Kersh v. Kersh, 613 So. 2d 585 (Fla. 4th 
DCA 1993) (despite the fact that payor had a substantial increase in income, the court 
determined it was not proper to increase child support given the fact that payor had added 
expenses of subsequent Wife and children so that his actual ability to pay had not increased, 
and also because there was no proof that the children’s needs were not being met by the 
existing award). 
 


b. The court, in its discretion, may also find that in spite of an 
increased ability to pay, there has been no change in the needs of the children after 
considering the lifestyle of the parties during the marriage. Taylor v. Taylor, 734 So. 2d 
473 (Fla. 4th DCA 1999)(affirming that the court’s denial of and upward child support 
modification notwithstanding 50% increase in income and wealth of payor, where there 
was insufficient proof of the change in the needs of the children to warrant modification 
considering evidence that the parties had not lived lavishly during the marriage and the 
family philosophy was to maintain trusts for the children rather than to spend 
extravagantly). 
 


c. While children are generally entitled to share in a parent’s 
good fortune, this must be consistent with the court’s determination of the appropriate 
lifestyle intended by the parents. Miller v. Schou, 616 So. 2d 436 (Fla. 1993); Finley v. 
Scott, 707 So. 2d 1112 (Fla.1998); Hosseni v. Hosseni, 564 So. 2d 548 (Fla. 1st DCA 1990). 
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3. Child support guidelines were $44,680 per month, such that Former 
Husband’s increased income alone resulted in a substantial change in circumstances; 
however, a deviation downward of the presumptive child support guideline award was 
appropriate when all of the children’s needs were being met by Father’s payment of 
$12,000 per month in child support, plus payment of children’s expenses including private 
school, residential facilities, automobiles and cellular phones. A child is entitled to share 
in good fortune of the parent consistent with an appropriate lifestyle, as determined by the 
trial court. In this case, “appropriate lifestyle” was being met by the current child support 
award, and no modification appropriate. Ferraro v. Ferraro, 891 So. 2d 1211 (Fla. 3d DCA 
2005). 
 


S. Enforcement During Pending Modification Action 
 


1. Rosenblum v. Rosenblum, 178 So. 3d 49 (1st
 
DCA 2015). “The 


former husband was entitled to have his motion to modify heard and resolved before or 
simultaneously with the hearing on the former wife’s later-filed motion for contempt.” 
 


T. Retroactive Modification 
 


1. Due to the concept of res judicata, child support may not be 
modified prior to the date that a petition for modification is filed. See Krause v. Krause, 
793 So. 2d 75 (Fla. 2d DCA 2001) (the child support provision in the final judgment did 
not allocate the amount of support attributable to each child; the general master erred in 
retroactively terminating child support for both children before the date the Father filed his 
petition for modification of child support); Dept. of Revenue, ex rel. v. Wilson v. Wilson, 
782 So. 2d 952 (Fla. 2d DCA 2001) (when the child support proviso fails to allocate the 
amount of support attributable to each child, the trial court cannot retroactively terminate 
child support before the date the petitioner requested such relief). 


 
2. The trial court can only modify child support payments 


prospectively from the time that a petition for modification is filed. McDowell v. 
McDowell, 770 So. 2d 1289 (Fla. 1st DCA 2000). See Stokes v. Huelsman, 770 So. 2d 701 
(Fla. 5th DCA 2000); Fayson v. Fayson, 482 So. 2d 523 (Fla. 5th DCA 1986); Wertheim 
v. Wertheim, 667 So. 2d 331 (Fla. 1st DCA 1995). 


 
3. Generally, an increase in a child support award should be made 


retroactively to the date of filing. Batts v. Batts, 600 So. 2d 1301 (Fla. 5th DCA 1992) 
(involving domesticated judgment); Whight v. Whight, 635 So. 2d 135 (Fla. 1st DCA 1994) 
(whether to make increased support order retroactive to the date of filing is discretionary); 
Kerle v. Kerle, 700 So. 2d 127 (Fla. 1st DCA 1997); Bardol v. Martin, 763 So. 2d 1119 
(Fla. 4th DCA 1999). 


 
4. Error not to make an increase in child support retroactive to a date 


prior to the date of filing where need and ability to pay existed at the time of filing. Pitts v. 
Pitts, 626 So. 2d 278 (Fla. 1st DCA 1993); Poyner v. Smith, 693 So. 2d 636 (Fla. 5th DCA 
1997); Young v. Young, 745 So. 2d 1074 (Fla. 4th DCA 1999); Snowden v. Snowden, 985 
So. 2d 584 (Fla. 5th DCA 2008). 
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5. Generally, an increased need must be alleged in a petition for 


modification of an order increasing support made retroactively to the date of filing. Butler 
v. Brewster, 629 So. 2d 1092 (Fla. 4th DCA 1994). However, specific allegations of 
increased need at the time of filing were not required as a prerequisite for having increased 
support made retroactive to the date of filing, where a modification was not founded upon 
an increase in need. Banyas v. Banyas, 704 So. 2d 700 (Fla. 4th DCA 1998). 


 
6. The court has no authority to grant modification retroactive to a date 


prior to the filing of the modification action. Wood v. Wood, 590 So. 2d 1136 (Fla. 4th 
DCA 1992); Anderson v. Anderson, 609 So. 2d 87 (Fla. 1st DCA 1992); Chapman v. 
Chapman, 638 So. 2d 1018 (Fla. 2d DCA 1994); Wertheim v. Wertheim, 667 So. 2d 331 
(Fla. 1st DCA 1995); Garrett v. Garrett, 707 So. 2d 382 (Fla. 5th DCA 1998); McDowell 
v. McDowell, 770 So. 2d 1289 (Fla. 1st DCA 2000). 


 
7. Contrast with §61.30(17), Florida Statutes, which provides in an 


initial determination of child support the court has discretion to award child support 
retroactive to the date when the parents did not reside together in the same household with 
the child, not to exceed a period of 24 months preceding the filing of the petition, regardless 
of whether that date precedes the filing of the petition. 


 
8. When the child resided with the obligor for 21 months with the 


consent of the obligee, and the obligor had not paid support during that time, a special 
circumstance was found to exist entitling the obligor to a credit in suit seeking arrearage 
which had accrued during that 21 months, even though a modification of child support 
order was not sought by the obligor in advance of time the payments were due. Dept. of 
Revenue v. Watt, 681 So. 2d 800 (Fla. 2d DCA 1996). See also Alexander v. Alexander, 
683 So. 2d 172 (Fla. 1st DCA 1996)(absent extraordinary circumstances, child support 
cannot be modified retroactively to a date preceding the date of the petition for 
modification). 


 
9. Error to make a reduction of child support retroactively to a date 


prior to the date of filing, absent extraordinary or compelling reasons. Livingston v. 
Livingston, 686 So. 2d 664 (Fla. 1st DCA 1996); Dept. of Revenue v. Fisher, 738 So. 2d 
512 (Fla. 1st DCA 1999); Martland v. Arabia, 987 So. 2d 118 (Fla. 4th DCA 2008). 


 
10. Error to make Wife pay child support and terminate Husband’s 


obligation retroactive to date prior to his motion. Alexander v. Alexander, 683 So. 2d 172 
(Fla. 1st DCA 1996). See also Castleberry v. Morgan, 974 So. 2d 504 (Fla. 1st DCA 2008) 
(error to make a reduced obligation retroactive to the date of filing where evidence did not 
show a decrease in income at that time). 


 
11. Trial court should not have ordered child support retroactive to a 


date before the petition for modification was filed.  Ronk v. Willis, 220 So. 3d 1271 (Fla. 
1st DCA 2017) citing Anderson v. Anderson, 609 So. 2d 87, 88 (Fla. 1st DCA 1992)(“It is 
error to award child support retroactive to a date prior to a request for modification of an 
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order which previously addressed child support.”); Wertheim v. Wertheim, 667 So. 2d 331, 
332 (Fla. 1st DCA 1995).   
 


12. Trial court erred in retroactively modifying support to a date before 
the petition seeking the relief was filed.  Birkmire v. Birkmire, 219 So. 3d 991 (Fla. 5th 
DCA 2017) citing Galperin v. Galperin, 862 So. 2d 10, 12 (Fla. 2d DCA 2003). 


 
13. Don’t Include Child Care Costs in Retroactive Support that Didn’t 


Exist.  Retroactive child support calculation may not include costs that were not incurred 
during the retroactive time frame. Parties had a child and order establishing paternity and 
setting monthly child support payment was entered.  Parties had a second child and an 
order of paternity was entered.  This order also modified child support for both children.  
At the hearing on October 28, 2015, the mother testified she had been paying child care 
expenses for three months, or since the end of July 2015.  The trial court calculated 
retroactive child support, including the child care costs of $170.00 per week for the time 
frame between January 13, 2014 to July 2015.  The retroactive child support could include 
child care costs for the retroactive time frame in which they were incurred (since the end 
of July 2015).   H.R.N. v. S.D.L. and Department of Revenue, 2017 WL 2304385; 2017 Fla. 
App. LEXIS 7645 (Fla. 2d DCA May 26, 2017). 
 


U. Calculation of Support 
 


1. Segnini v. Segnini, 10 So. 3d 188 (Fla. 4th DCA 2009):  Child 
support obligation is within the discretion of the trial court and subject to statutory 
requirements. Child support should be based on income less the expenses need to create 
income. Section 61.30(2)(a)(3), Florida Statutes, provides that “business income” means 
gross receipts minus ordinary and necessary expenses required to produce income. The 
trial court misapplied the statute by failing to deduct father's monthly lease payments and 
other ordinary and necessary business expenses such as insurance and fuel from his gross 
business receipts in calculating father's gross monthly income. The father's business 
expenses were required to be deducted for calculating gross monthly income. 


 
2. Shaw v. Nelson, 4 So. 3d 740 (Fla. 1st DCA 2009): The trial court 


must determine child support based on the evidence presented on the record. The former 
wife petitioned to modify child custody and child support on the ground that a substantial 
change in circumstances had occurred since the final judgment. At the hearing, the former 
wife presented unrefuted testimony that the former husband was earning an average of 
$300.00 a day when working offshore. The former husband never filed a verified financial 
affidavit or any other financial disclosure in the trial court during the modification 
proceedings. Upon proper notice, neither the former husband nor his attorney appeared at 
the modification hearing. The Court used former wife’s unrefuted testimony to determine 
the former husband's monthly net income and concluded that the former wife had shown a 
substantial change in circumstances since the final judgment. Where the former husband 
failed to present evidence that would lead to an accurate calculation of his income, the 
trial court properly relied on the evidence presented by the former wife, who had the burden 
to show a substantial change of circumstances since the final judgment of dissolution of 
marriage. 







 


 
27 
 


 
3. It is error to deviate more than 5% from the guidelines without 


explanation. H.R.S. v. Christman, 635 So. 2d 94 (Fla.1st DCA 1994); State Department of 
Revenue v. Beal, 672 So. 2d 608 (Fla. 1st DCA 1996). 


 
4. It is error to award child support in downward modification based 


upon what the court deems is equitable and a subjective figure rather than calculating it 
based upon the statutory guidelines. Ervin v. Florida Department of Revenue, 152 So. 3d 
1261 (Fla. 1st DCA 2014). 


 
5. Adkins v. Sotolongo, 197 So. 3d 1233 (Fla. 1st DCA 2016): When 


modifying the amount, the trial court must set forth the specific statutory findings per 
§61.30 that serve as the basis for any departure from the guidelines. Additionally, child 
support payment may not be subordinated to attorney’s fee or G.A.L fees. 


 
V. Statutory Factors for Modifying the Amount 


 
1. Once a court finds that the moving party has met its burden of 


establishing a substantial change in circumstance, the trial court must consider all of the 
statutory factors in recalculating the child support obligation. Niemann v. Anderson, 834 
So. 2d 319 (Fla. 5th DCA 2003). Court should set forth the reasons for reduction upon 
remand. Id. 
 


2. §61.30(11)(a) --The court may adjust the total minimum child 
support award, or either or both parents' share of the total minimum child support award, 
based upon the following deviation factors: 
 


a. §61.30(11)(a) 1. Extraordinary medical, psychological, 
educational, or dental expenses. 
 


b. §61.30(11)(a) 2. Independent income of the child, not to 
include moneys received by a child from supplemental security income. 
 


c. §61.30(11)(a) 3.  The payment of support for a parent which 
regularly has been paid and for which there is a demonstrated need. 
 


d. §61.30(11)(a) 4. Seasonal variations in one or both parents' 
incomes ` or expenses. 
 


e. §61.30(11)(a) 5. The age of the child, taking into account the 
greater needs of older children. 
 


f. §61.30(11)(a) 6. Special needs, such as costs that may be 
associated with the disability of a child, that have traditionally been met within the family 
budget even though the fulfilling of those needs will cause the support to exceed the 
presumptive amount established by the guidelines. 
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g. §61.30(11)(a) 7.  Total available assets of the obligee, 
obligor, and the child. 
 


h. §61.30(11)(a) 8. The impact of the Internal Revenue Service 
dependency exemption and waiver of that exemption. The court may order a parent to 
execute a waiver of the Internal Revenue Service dependency exemption if the paying 
parent is current in support payments. 
 


i. §61.30(11)(a) 9. When application of the child support 
guidelines schedule requires a person to pay another person more than 55 percent of his or 
her gross income for a child support obligation for current support resulting from a single 
support order. 
 


j. §61.30(11)(a) 10. The particular parenting plan, such as 
where the child spends a significant amount of time, but less than 40 percent of the 
overnights, with one parent, thereby reducing the financial expenditures incurred by the 
other parent; or the refusal of a parent to become involved in the activities of the child. 
 


k. §61.30(11)(a) 11. Any other adjustment which is needed to 
achieve an equitable result which may include, but not be limited to, a reasonable and 
necessary existing expense or debt. Such expense or debt may include, but is not limited 
to, a reasonable and necessary expense or debt which the parties jointly incurred during the 
marriage. 
 


W. Social Security Benefits 
 


Minor child's Supplemental Security Income (SSI) benefits due to child's medical 
condition could not be credited against father's child support obligation, either alone or 
combined with dependent benefits child received from father's Social Security Disability 
Insurance (SSDI); SSI income to child in her own right was intended to provide additional 
support due to her  special needs and was not a basis to reduce father's obligation, although 
dependent benefits received by child under SSDI could be credited toward father's 
obligation. Ford v. Ford, 816 So. 2d 1193 (Fla. 4th DCA 2002). 
 


X. Waiver of Right to Modification 
 


1. Inability to waive right to modification of child support: 
 


a. Parents are obligated by law to contribute to the support of 
their children and this obligation cannot be disposed of via contract. The court therefore 
has the authority to modify child support provisions despite the parties’ agreement that 
neither will petition for child support. See Guadine v. Guadine, 474 So. 2d 1245 (Fla.4th 
DCA 1985). 


 
b. An agreement requiring a spouse to pay six percent of their 


gross income for child support, no matter how high or low the income becomes, no matter 
what the spouse’s expenses may be, and no matter what the child’s need is, is subject to 
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close scrutiny and more vulnerable to modification than a customary agreement which is 
designed to provide for an amount at least comparable to a child’s needs. Lewis v. Lewis, 
450 So. 2d 1123 (Fla. 2d DCA 1983). 


 
c. No error in granting modification of final judgment in order 


to award child support, as the change of circumstances was apparent when the parties’ 
existing stipulation, which had no provisions for child support in any amount, was 
compared to the guidelines provisions, at a time of Father’s request for support. McClain 
v. Karll, 686 So. 2d 794 (Fla. 5th DCA 1997). 


 
d. Where Mother had entered agreement with Father to forego 


yearly adjustment of alimony and child support which had been provided for by settlement 
agreement incorporated into final judgment in exchange for Father paying annual private 
school tuition, court found Mother had waived her right to seek modification of child 
support, and Mother’s argument that parties could not agree to waive child support did not 
apply since there was no violation of public policy as children’s best interests were met by 
agreement, and parties had not waived Father’s entire obligation to support children. Lester 
v. Lester, 736 So. 2d 1257 (Fla. 4th DCA 1999). 
 


2. Essex v. Ayres, 503 So. 2d 1365 (Fla. 3d DCA 1987). A party’s 
request to modify the amount of child support fixed by agreement which had not been 
previously reviewed by the court nor incorporated into the final judgment, does not require 
a showing of substantial change of circumstances. Rather, in an action to increase of 
agreed-upon child support, it must be demonstrated that the amount agreed to by the parties 
was not in the best interest of the child, and that payor has the ability to pay more. 


 
3. Provision of settlement agreement that obligated parents to divide 


costs of children’s college education was not modifiable where settlement agreement 
labeled and treated college cost provision differently from provision for child support 
which was in conformity with the guidelines. Layman v. Layman, 738 So. 2d 466 (Fla. 4th 
DCA 1999). 


 
4. Parents can enter into an agreement to modify court-ordered child 


support, and it will be enforced only if the children receive substantially the same amount 
of support and the new arrangement is determined to serve the best interests of the children. 
Ervin v. Chason, 750 So. 2d 148 (Fla. 1st DCA 2000). 


 
5. Parents can agree to fixed child support obligation and right to 


modification is, therefore, waived.  Myer v. Kaye, 990 So. 2d 1253 (Fla. 4th DCA 2008). 
 


Y. Termination of Right to Modification 
 


The court does not have the authority to modify the parties’ agreement providing 
for the payment of child support after majority once the child has reached majority. Support 
then becomes contractual and not subject to modification. Zolonz v. Zolonz, 659 So. 2d 451 
(Fla. 4th DCA 1995) (cannot modify agreement for child support to be payable through 
college once the child has reached majority); Richter v. Richter, 666 So. 2d 559 (Fla. 4th 
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DCA 1995). 
 
Z. Reduction or Abatement of Child Support Obligation 


 
1. Error to refuse to temporarily suspend child support payments where 


payor was involuntarily terminated from job and thereafter engaged in exhaustive job 
search, depleted his assets, and his unemployment benefits expired. Ronan v. Ronan, 621 
So. 2d 518 (Fla. 1st DCA 1993).  See also Manning v. Manning, 600 So. 2d 1274 (Fla. 1st 
DCA 1992). 


 
2. Where the payor’s loss of job is definite, no arrearage should 


accumulate during the period of temporary reduction if he pays the reduced child support. 
Aarts v. Aarts, 636 So. 2d 57 (Fla. 2d DCA 1994). See also Dept. of Revenue v. Heirholzer, 
708 So. 2d 682 (Fla. 2d DCA 1998)(order reducing child support obligation due to job loss 
was temporary as there was no suggestion at the time of the order that the unemployment 
would be permanent). 


 
3. In the right circumstances, the court may fashion some form of 


temporary relief. See Manning v. Manning, 600 So. 2d 1274 (Fla. 1st DCA 1992) 
(concluding that where a reduction in income was not shown to be permanent, it was 
nevertheless within the court’s discretion to grant the Former Husband “emergency” or 
temporary relief from the obligation). See also McConnell v. McConnell, 552 So. 2d 237 
(Fla. 1st DCA 1989); Abdella v. Abdella, 693 So. 2d 637 (Fla. 3d DCA 1997). 


 
4. When the court found that the Father should not be subject to 


contempt proceedings for a period of three months during his temporary unemployment, it 
should have likewise suspended his payment obligation since the court had implicitly found 
that he lacked the present ability to pay. Bennett v. Dept. of Revenue, 664 So. 2d 33 (Fla. 
5th DCA 1995). 


 
5. Dept. of Revenue v. Jackson, 846 So. 2d 486 (Fla. 2003) has recently 


held that in instances where a parent is seeking modification of child support payments 
because he/she is unable to pay due to incarceration, that parent may file a petition to 
modify with the trial court that entered the original order; thereafter, the trial court shall 
hold the petition in abeyance and place the matter on its inactive calendar for the term of 
the parent’s incarceration until a time when a thorough evaluation of the parent’s ability to 
pay may be conducted, and a farsighted  plan for payment may be established. See also 
Travaglia v. Travaglia, 847 So. 2d 1139 (Fla. 4th DCA 2003); Rock v. Department of 
Revenue, 159 So. 3d 287 (Fla. 4th DCA 2015). 


 
6. Obligor is not entitled to credit against child support arrearage for 


amounts spent during summer vacation or for Christmas gifts for children. Dept. of 
Revenue v. Jones, 689 So. 2d 1264 (Fla. 1st DCA 1997). 


 
7. Trial court may not order the primary residential parent to pay 


support to the non- custodial parent during a period of extended summer timesharing, 
without making written findings explaining why such a dramatic deviation from the 







 


 
31 
 


guidelines, which required only a 50% reduction in support during extended timesharing, 
was required in this case. Gomez v. Gomez, 727 So. 2d 1092 (Fla. 1st DCA 1999). See also 
Wehrum v. Wehrum, 745 So. 2d 465 (Fla. 4th DCA 1999). 


 
8. The court authorized Father to abate child support payments until 


further court order if the Mother failed to comply with court order regarding timesharing. 
Stanley v. Stanley, 756 So. 2d 210 (Fla. 4th DCA 2000). 


 
9. In Stanley, the Father was not relieved of his common law obligation 


to support his children during a period of abatement, and the court could award Mother 
arrearage for the period prior to the order transferring custody to Father. The abatement in 
this case was clearly to punish the Mother by withholding support in order to obtain 
compliance, and not to shield Father from his duty of support where there was no evidence 
that he could not pay. 


 
AA. Child Support Modification or Reduction Due to Timesharing 


Violations 
 


1. Court has no authority to reduce arrearage merely because of the 
passage of time. Denial of timesharing is also not sufficient to reduce arrearage. HRS v. 
Lemaster, 596 So. 2d 1117 (Fla. 2d DCA 1992). Child support obligation is not contingent 
upon the ability to exercise timesharing rights.    Dept. of Revenue v. Ortega, 682 So. 2d 
589 (Fla. 2d DCA 1996); §61.13(4)(a), Florida Statutes. 


 
2. Error to terminate child support because of Husband’s inability to 


exercise timesharing. Carroll v. Carroll, 593 So. 2d 1131 (Fla. 2d DCA 1992); McCartney 
v. McCartney, 659 So. 2d 371 (Fla. 2d DCA 1995); Dept. of Revenue v. Morris, 736 So. 
2d 41 (Fla. 1st DCA 1999); E.Z.P. v. H.P., Jr., 756 So. 2d 188 (Fla. 3d DCA 2000); 
§61.13(4)(b), Florida Statutes. 


 
3. Under Section 61.30(11)(c), Florida Statutes (2017), Court may 


modify child support for the period of time during which a parent failed to exercise 
timesharing beginning with the date the parent first failed to exercise timesharing.  
However, unless the timesharing schedule is modified, the prospective child support is not 
modified.  Andrews v. Andrews, 219 So. 3d 1006 (Fla. 2d DCA 2017); See also Buhler v. 
Buhler, 83 So. 3d 790, 792 (Fla. 5th DCA 2011); §61.30(11)(c), Florida Statutes (2017). 


 
BB. Temporary Modification 


 
1. The Court cannot enter an Order temporarily modifying child 


support pending the outcome of a supplemental petition for modification. Levinson v. 
Levinson, 895 So. 2d 432 (Fla. 4th DCA 2004). 


 
2. Abuse of discretion to reduce Husband’s child support obligation 


prior to any financial disclosure. The TC’s decision was based solely on Husband’s 
uncorroborated, self- serving testimony and without permitting Wife appropriate 
discovery. McCormick v. Boyd, 693 So. 2d 654 (Fla. 4th DCA 1997). 
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3. Service Members:  Section 61.13002(6) Florida Statutes authorizes 


the court to address the issue of child support when a service member is activated, 
deployed, or temporarily assigned to military service by: (a) entering an order of temporary 
support for the child by service member to the other parent under 61.30; (b) requiring the 
service member to enroll the child as a military dependent with DEERS, TriCare, or other 
similar benefits available to military dependents as provided by the service member’s 
branch of service and federal regulations; or (c) suspending, abating, or reducing the child 
support obligation of a service member until such time as the custody judgment or time-
share order previously in effect is reinstated. 


 
CC. Split Custody 


 
1. The Second District Court devised a formula for calculating child 


support when each parent has custody of at least one child. In the case of Winter v. 
Katseralis, 623 So. 2d 613 (Fla. 2d DCA 1993), the appellate court reversed the trial court’s 
child support award in a split custody situation as the trial court had not stated its reasons 
for deviating from the guidelines. The appellate court held that “[A]ll things being equal, 
the Father, as the greater income earner, should pay the Mother the difference between 
their respective obligations according to the guidelines.” Disagreed with by Logue v. 
Logue, 766 So. 2d 313 (Fla. 4th DCA 2000) and see below. 


 
2. Faced with a similar split custody case in which two children resided 


with the Father and one with the Mother, and day care for a child residing with the Father 
was paid by  him as was the health insurance for all three children, the trial court in Gingola 
v. Velasco, 668 So. 2d 1054 (Fla. 2d DCA 1996), was faced with complex calculations to 
allocate child support which would give each child his or her fair share while making sure 
neither parent pays more than their proper percentage of the total obligation. The final 
judgment provided each child with a “pro rata share of the statutory basic obligation and 
their specific share of the additional obligations.” Additionally, the Father was credited for 
what he paid for childcare and health insurance. In affirming these child support 
calculations, the 2nd DCA acknowledged that it had made an error in the formula set forth 
in Winters, and stated in a footnote that the opinion in Winters should have read, “All things 
being equal, the Father should pay the Mother half the difference between their respective 
obligations...” See also Brock v. Brock, 695 So. 2d 744 (Fla. 1st DCA 1997)(the Winters 
approach to determine method for computing child support obligation of former spouses 
who each had custody of one child was properly utilized with the Gingola correction). 


 
3. Logue v. Logue, 766 So. 2d 313 (Fla. 4th DCA 2000) (trial court 


utilized the Winters methodology but failed to apply the Gingola correction (the Father 
should pay the Mother half the difference between their respective obligations), requiring 
the appellate court to correct manifest injustice created by a math error in computing child 
support). 


 
4. Reversing the trial court’s child support award which stated it was 


following the methodology of Gingola and Winters, but failed to mention any support 
obligation owed by the Mother to the Father for the child in her custody, while ordering 
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the Father to pay child support to the Mother for the child in her custody. Devereaux v. 
Devereaux, 710 So. 2d 1043 (Fla. 2d DCA 1998). 


 
DD. Health Insurance 


 
1. According to §61.13(1)(b), Florida Statutes, the trial court must 


consider the availability of health insurance for children, and every child support order 
must contain a provision for health insurance when it is reasonably available. This is in 
case the parties’ agreement as to child support fails to contain a provision related to health 
insurance. Butler v. Butler, 622 So. 2d 73 (Fla. 2d DCA 1993); Lewis v. Lewis, 667 So. 2d 
390 (Fla. 1st DCA 1995). 


 
2. Section 61.30(8), Florida Statutes, provides that any health 


insurance costs ordered shall be added to the basic obligation, and money prepaid by the 
non-custodial parent for health insurance shall be deducted from the child support 
obligation. See Savery v. Savery, 670 So. 2d 1024 (Fla. 4th DCA 1996). 


 
3. Trial court erred in not setting limits on the obligor’s duty to pay 


health insurance and non-covered medical expenses as a part of the child support award. 
Edgar v. Edgar, 668 So. 2d 1059 (Fla. 2d DCA 1996). 


 
4. The trial court deducted the dependent, as well as individual 


coverage costs of health insurance, from the Former Husband’s income before calculating 
child support. The court should reduce the Former Husband’s income only by the cost of 
his coverage, not the dependent coverage, before calculating child support. Miller-Bent v. 
Miller-Bent, 680 So. 2d 1119 (Fla. 1st DCA 1996); see also Dale v. Dale, 714 So. 2d 614 
(Fla. 4th DCA 1998)(error to deduct cost of children’s health insurance from income when 
determining child support). 


 
5. The trial court cannot order the Former Husband to provide health 


insurance for children following a divorce, absent a finding that such insurance is 
reasonably available. Calderon v. Calderon, 730 So. 2d 401 (Fla. 5th DCA 1999). 


 
6. Pleading.  Former Wife’s amended emergency petition that 


requested “access to the minor children’s health insurance in order to make any necessary 
changes or gain information as needed for the benefit of the minor children” was sufficient 
to plead for a modification to health insurance.  Voorhees v. Voorhees, 204 So. 3d 75 (Fla. 
4th DCA 2016). 
 


EE. Dependency Exemption 
 


Trial court can modify a final judgment to allow a non-custodial parent to claim a 
dependency exemption as long as payor is current in their child support obligation, 
especially where the obligee was not employed and claimed no income. Robertson v. 
Bretthauer, 712 So. 2d 1140 (Fla. 3d DCA 1998); Harris v. Harris, 760 So. 2d 152 (Fla. 
2d DCA 2000). 
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Section 61.30(8), Florida Statutes, gives the trial court the discretion to order the 
custodial parent to execute a waiver of the dependency exemption if the non-custodial 
parent is current in their support payments. 
 


A trial court has the discretion to transfer the dependent exemption.  Voorhees v. 
Voorhees, 204 So. 3d 75 (Fla. 4th DCA 2016) citing Salazar v. Salazar, 976 So. 2d 1155, 
1158 (Fla. 4th DCA 2008). 
 


FF. Subsequently Born or Adopted Children 
 


1. The needs of subsequent children can only be considered in 
mitigation of requests for upward modification of an existing award of child support. The 
parent with the duty to support subsequently born or adopted children may raise the 
existence of such children as justification for a deviation from the guidelines, and if so 
raised, the income of the other parent of the subsequent children may be considered before 
determining whether there is a proper basis for deviating from the guidelines. §61.30(12), 
Florida Statutes; Dept. of Revenue v. Feeney, 689 So. 2d 350 (Fla. 2d DCA 1997); Clowdis 
v. Earnest, 629 So. 2d 1044 (Fla. 2d DCA 1993). 


 
2. The trial court committed reversible error by failing to address the 


issue of the Father’s subsequently adopted minor children, and to consider any effect the 
existence of these children would have on the Former Wife’s petition for an upward 
modification of child support ordered for the children of the marriage of the appellant and 
the appellee. Locke v. Locke-Mixon, 691 So. 2d 649 (Fla. 3d DCA 1997). 


 
3. Error to award child support which represented a 41% upward 


departure from the guidelines amount where the only finding made in support of the 
deviation was that the obligor had previously agreed to pay that same inflated amount of 
support for his subsequently born child. Hice v. Pace, 675 So. 2d 952 (Fla. 1st DCA 1996). 
Subsequently born children cannot be considered in a downward modification pursuant to 
§61.30(12), Florida Statutes; Miller-Bent v. Miller-Bent, 680 So. 2d 1119 (Fla. 1st DCA 
1996); Dept. of Revenue v. Feeney, 689 So. 2d 350 (Fla. 2d DCA 1997). 


 
4. Generally, the presence of subsequent children will not justify a 


deviation from guidelines support absent special circumstances. However, serious medical 
problems with the subsequent child(ren) can provide that special circumstance. Gebauer v. 
Dept. of Revenue, 706 So. 2d 407 (Fla. 4th DCA 1998). 


 
5. A subsequent child should not be punished for the poor planning of 


the parent, and if there is a total lack of income available for the support of the subsequent 
child, the court should consider that result as a factor when deciding whether to deviate 
downward from the guidelines when ordering support. Robinson v. Robinson, 657 So. 2d 
958 (Fla. 1st DCA 1995). 
 


GG. Modification of Arrearages and Contempt 
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1. In Florida, unpaid child support payments constitute a vested right 
not subject to modification. Teta v. Teta, 297 So. 2d 642 (Fla. 1st DCA 1974). Where a 
default occurs in the payment of child support under a decree which has become final, the 
unpaid child support constitutes a vested property right and the court has no power, absent 
certain compelling circumstances which amount to exceptions, to cancel or retroactively 
reduce the decree regarding past due installments. (emphasis supplied). Id. Smithwick v. 
Smithwick, 343 So. 2d 945 (Fla. 3d DCA 1977) (the Third District agreed with the 
reasoning of Teta and extended holding to alimony arrears); Doyle v. Doyle, 789 So. 2d 
499 (Fla. 5th DCA 2001) (relied on Teta and Smithwick in holding that the trial court erred 
in failing to order the Husband to satisfy arrears which had accrued, as the arrears 
constituted a vested right of the Wife not subject to modification); Puglia v. Puglia, 600 
So. 2d 484 (Fla. 3d DCA 1992) (normally child support payments become vested when 
they are past due and cannot be retroactively made to date prior  to the filed petition). 


 
2. No reduction of pre-petition child support arrearage is permitted. 


Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998). 
 
3. The trial court erred in granting the husband’s petition for downward 


modification of child support where previously ordered support was in arrears and husband 
did not establish his inability to comply with prior support order. Jenkins v. Jenkins, 159 
So. 3d 210 (Fla. 2d DCA 2015) 
 


HH. Modification of Foreign Decrees 
 


1. Child support decrees entered by other states may be domesticated 
in Florida pursuant to Florida Statutes §55.501, et seq. Once the foreign support order has 
been recorded and notice provided after a 30-day waiting period, a proceeding may be 
instituted to modify the foreign order. If within 30 days of the notice, the judgment debtor 
contests the enforcement of judgment, the court shall stay the enforcement automatically. 


 
2. Where modification is sought in cases involving foreign child 


support orders issued within the United States, the Florida court must first determine 
whether it has the proper subject matter jurisdiction pursuant to the provisions of the federal 
Full Faith and Credit for Child Support Orders Act 28 U.S.C.A. 1738B and UIFSA, Florida 
Statutes, §88.0011, et seq., in particular, Florida must meet the requirements of §88.6111, 
Florida Statutes. 


 
3. Where there is no previous Florida action, it is necessary for new 


process to issue and the court must acquire personal jurisdiction over the Respondent in 
order to enforce or modify the judgment.  See Florida Rule of Family Law Procedure 
12.070(a). 


 
4. Personal jurisdiction for the purpose of a child support modification 


action cannot be acquired through the jurisdictional provisions of the UCCJA where no 
relief under the provisions of that act is sought. Overcash v. Overcash, 466 So. 2d 1261 
(Fla. 2d DCA 1985) (holding that the Wife’s complaint did not plead an action for 
enforcement under the UCCJA and no other basis for long-arm jurisdiction seemed to exist, 
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the Husband’s motion to dismiss should have been granted). See also Jess v. Dept. of 
Revenue, 711 So. 2d 1179 (Fla. 2d DCA 1998); Woodward v. Berkery, 714 So. 2d 1027 
(Fla. 4th DCA 1998). 
 


II. Procedure for Domestication of Foreign Support Orders 
 


1. The “Uniform Interstate Family Support Act,” and found at 
§88.0011, et seq., outlines the procedure for the registration and domestication of foreign 
support orders or IDO’s, and the subsequent modification of those orders.  See §88.6011 
and §88.6141, Florida Statutes. 


 
2. The basis for exercising personal jurisdiction over a non-resident 


individual in a UIFSA proceeding to establish and modify a support order or to determine 
parentage are set forth at §88.2011, Florida Statutes, as follows: 


 
a. The individual is personally served with citation, summons 


or notice within this state; 
 
b. The individual submits to the jurisdiction of this state by 


consent, by entering a general appearance, or by filing a responsive document having the 
effect of waiving any contest to personal jurisdiction; 


 
c. The individual resided with the child in this state; 
 
d. The individual resided in this state as a result of the acts or 


directives of the individual; 
 
e. The individual engaged in sexual intercourse in this state and 


the child may have been conceived by that act of intercourse; 
 
f. The individual asserted parentage in a tribunal or in a 


putative Father registry maintained in this state by the appropriate agency; or 
 
g. There is any other basis consistent with the constitutions of 


this state and the United States for the exercise of personal jurisdiction. 
 


3. According to §88.602(1), Florida Statutes, the party seeking 
registration of the foreign support order in Florida must send the appropriate tribunal of 
Florida the following documents and information: 
 


a. A letter of transmittal to the tribunal requesting registration 
and enforcement. 
 


b. Two copies, including one certified copy of all orders to be 
registered. 
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c. A sworn statement by the party seeking registration or a 
certified statement by the custodian of the records showing the amount of any arrearage. 


 
d. The name of the obligor and, if known, the obligor’s address 


and Social Security number, the name and address of the obligor’s employer, and the 
description and location of any property of the obligor in this state and not exempt from 
execution. 


 
e. The name and address of the obligee, and if applicable, the 


agency or person to whom the support payments are to be remitted. 
 


4. §88.6101, Florida Statutes, provides that a Florida court may 
enforce a child support order of another state which has been registered for the purposes of 
modification, but it can only modify a registered foreign support order if the requirements 
of §88.6111 have been met. 


 
5. §88.6111, Florida Statutes, sets forth the requirements that must be 


met before a child support order issued by another state, which has been registered in this 
state, may be modified: 
 


a. The child, the individual obligee, and the obligor do not 
reside in the issuing state; 


 
b. A petitioner who is a nonresident of this state seeks 


modification; and 
 
c. The respondent is subject to the personal jurisdiction of the 


tribunal of this state; or 
 
d. The child, or a party who is an individual, is subject to the 


personal jurisdiction of the Florida court, and all of the parties who are individuals have 
filed written consents for a tribunal of this state to modify the support order and assume 
continuing exclusive jurisdiction over the order. However, where the issuing state is a 
foreign jurisdiction that has not enacted a law or established procedures substantially 
similar to the procedures under this act, the consent otherwise required of an individual 
residing in this state is not required for the tribunal to assume jurisdiction and modify the 
child support order. 


 
6. Interplay of UIFSA & URESA: A court which only has jurisdiction 


under the URESA (“Uniform Reciprocal Enforcement of Support Act,” §88.281, Florida 
Statutes) does not have authority to modify child support, but only has jurisdiction to 
enforce prior awards of child support. Any act of modification would not nullify prior 
award and would be of no legal effect. Payor may still be held in contempt for failure to 
pay original award. Berkman v. Berkman, 951 So. 2d 928 (Fla. 3d DCA 2007). 


 
7. The UIFSA provides for continuing exclusive jurisdiction over a 


child support order to remain with the issuing state as long as the state remains the residence 







 


 
38 
 


of the obligor, the individual obligee, or the child for whom the benefit of the support order 
is issued, or until all of the individual parties have filed written consents with the issuing 
tribunal to allow the tribunal of another state to modify the order and assume continuing 
exclusive jurisdiction. See §88.2051 and §88.6111, Florida Statutes. Once a child support 
order is modified by a tribunal similar to it, the modifying tribunal assumes continuing, 
exclusive jurisdiction over the enforcement or modification of the modified order, and that 
order shall be recognized as the controlling child support order.  See §88.6121; §88.2051; 
§88.1071, Florida Statutes. 


 
8. A final decree modifying child support was entered in the state of 


Georgia, and the Wife enforced the decree in Florida. Father sought to modify in Florida; 
after a hearing on the supplemental complaint, the court granted relief. Reversed where 
decided the court lacked jurisdiction under 28 U.S.C. §1738B (1994) to modify the order. 
Writ of prohibition granted. Dept. of Revenue v. Fleet, 679 So. 2d 326 (Fla. 1st DCA 1996) 
(the Florida court lacks jurisdiction under 28 U.S.C. 1738B (1994) to modify a child 
support judgment from Georgia where one party to original support order continues to 
reside in that state). 


 
9. When determining subject matter jurisdiction to modify foreign 


custody or support matters, the Florida court must determine the existence of a reciprocal 
law in the foreign court of the original jurisdiction in order to determine if the procedural 
and jurisdictional requirements have been met under either the UCCJA or the UIFSA. See 
Jess v. Dept. of Revenue, 711 So. 2d 1179 (Fla. 2d DCA 1998) (the Florida trial court erred 
when it domesticated a German decree “for all purposes,” and then modified its provision 
when it had never been established whether the judgment was modifiable under reciprocal 
German law). 


 
10. Where Florida Supreme Court had affirmed district court’s holding 


that Colorado Order awarding grandparent’s visitation rights with minor children was 
enforceable in Florida under Full Faith and Credit, grandparents are entitled to enforce their 
grandparent visitation rights in Florida.  Downs v. LeDoux-Nottingham, 219 So. 3d 244 
(Fla. 5th DCA 2017). 
 


JJ. Retroactive Modification of Foreign Child Support Decrees 
 


1. There is divergence in the districts on the issue of whether a Florida 
court has the authority to make a judgment modifying child support retroactive to the date 
of filing of the petition to establish and modify a foreign decree. 


 
2. The case of Morin v. Morin, 466 So. 2d 1255 (Fla. 2d DCA 1985), 


held that the Florida court could modify the foreign judgment retroactive to the date of the 
filing of the petition for domestication and modification because §55.503(1), Florida 
Statutes, provides that once established as a Florida judgment, the foreign decree is to be 
treated as though it was always a Florida decree. 


 
3. The case of Fabio v. Monell, 594 So. 2d 782 (Fla. 5th DCA 1992), 


held that a Florida court cannot modify a foreign judgment until it is domesticated and 
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established as a Florida judgment, and therefore, could not make modification retroactive 
to the date of filing in such cases. The conflict with Morin, supra, was certified to the 
Supreme Court. 


 
4. Barr v. Barr, 724 So. 2d 1200 (Fla. 1st DCA 1998), holding that 


support can be ordered retroactive to the date of filing of a petition to domesticate and 
modify, rather than the date of establishment of the foreign order, citing holding of Morin, 
supra, and certifying conflict with Fabio, supra. 


 
5. The rationale of allowing retroactive modification is that if, upon 


domestication, the foreign decree is to be given the same effect as a Florida decree, and 
Florida modification orders are permitted to be made retroactive to the date of filing the 
petition, then to treat a domesticated decree as a judgment would only allow prospective 
enforcement and would deny it the “same effect” as a Florida judgment as required by 
§55.503(1), Florida Statutes. Note that these cases involve increases in child support, and 
the general rule prohibiting downward modifications to be effective retroactively still 
applies to the modification of domesticated decrees. Livingston v. Livingston, 686 So. 2d 
664 (Fla. 1st DCA 1996) 
 


KK. Review of Final Child Support Orders 
 


The final judgment of modification is a final order in all respects. It is subject to 
rehearing and appeal as a final order. Roshkind v. Roshkind, 717 So. 2d 544 (Fla. 4th DCA  
1997). 
 
VI. Modification of Alimony 
 


A. Jurisdiction 
 


1. The court entering the support order generally retains jurisdiction to 
enforce the award and to consider modification at any time during the period provided for 
the support to be paid. Kelsey v. Kelsey, 636 So. 2d 77 (Fla. 4th DCA 1994). 


 
2. When Florida has the continuing exclusive jurisdiction over a 


support order, it may act as a responding tribunal to modify the order.  §88.2061, Florida 
Statutes. 
 


B. Pleadings 
 


1. Pleadings must set forth with enough certainty and specificity 
allegations sufficient to inform the adversary of what is proposed to be proved so that he 
or she has the opportunity to prepare a defense. Frankel v. Ellerin, 684 So. 2d 333 (Fla. 4th 
DCA 1997)(reversing the trial court’s dismissal of a petition for modification for failure 
to set forth the ultimate facts to support the former wife’s claim where her petition and 
amended petition sufficiently alleged a material change in the circumstances warranting an 
increase in alimony). 
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2. A final judgment cannot be modified without the moving party 
presenting the appropriate pleading [a supplemental petition to modify]. In Koch v. Koch, 
47 So. 3d 320 (Fla. 2d DCA 2010), the trial court modified the final judgment of dissolution 
of marriage without a petition to modify and entered an order prohibiting the former 
husband from encumbering, transferring, or disposing of the former marital home so that 
it may serve as security for the award of permanent periodic alimony. The appellate court 
reversed the order. 


 
3. In an action to enforce a final judgment, the court may not enter an 


order terminating alimony where such a ruling was beyond the scope of the pleadings. 
Sabine v. Sabine, 834 So. 2d 959 (Fla. 2d DCA 2003). 


 
4. White v. White, 3 So. 3d 400 (Fla. 2d DCA 2009): Former husband 


sought to modify his permanent periodic alimony obligation to his former wife. The trial 
court found that the Former Husband demonstrated that the Former Wife has a “supportive 
relationship” as envisioned by §61.14, Florida Statutes, but that the Former Husband came 
before the Court with unclean hands because he had not made a good-faith effort to pay 
the alimony as previously ordered and had substantial arrearages. The Court found that 
because the Former Husband had unclean hands, he was not entitled to relief and his 
Supplemental Petition for Modification was denied.  Because Former Wife did not plead 
this defense or raise it in a pretrial motion, she waived it pursuant to rule 1.140. Moreover, 
because Former Husband timely objected once Former Wife announced her intention to 
raise “unclean hands” as a defense, it was not tried by consent. “It is axiomatic that a party 
may not be held liable on an issue that was neither pleaded nor tried by consent.” Aills v. 
Boemi, 990 So. 2d 540, 548 (Fla. 2d DCA 2008). Therefore, the trial court abused its 
discretion in relying upon the “unclean hands” defense and denying the petition. See 
Buxton v. Buxton, 963 So. 2d 950, 953 (Fla. 2d DCA 2007) (“if the trial court determines 
that a ‘supportive relationship’ exists, we review the trial court's decision to reduce or 
terminate alimony for abuse of discretion.”). 
 


C. Notice 
 


1. Hartley v. Hartley, 134 So. 2d 281 (Fla. 2d DCA 1961): The 
Husband sought to modify alimony. Wife received notice of the hearing the day after the 
hearing occurred; this is insufficient notice. Wife is entitled to adequate notice and 
opportunity to be heard before decree may be modified so as to directly affect her person, 
status or property; such notice may be by mail, and its sufficiency should be tested by its 
reasonableness and by adequacy of opportunity afforded adverse party to be heard and to 
defend. 


 
2. Mekhaiel v. Messiha, 643 So. 2d 11 (Fla. 2d DCA 1994): Court 


cannot modify alimony for reasons not alleged in the petition for modification. 
 
3. A court cannot modify any judgment unless the issue of 


modification is properly presented to it by appropriate proceedings and each party is given 
an opportunity to be heard on the issue. Cortina v. Cortina, 98 So. 2d 334 (Fla. 1957). 
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4. The trial court erred by construing the former husband’s 
modification petition as a request to terminate only and not modify alimony and thereby 
rejecting his request to modify where both the modification petition and the pretrial 
stipulation put wife and the court on notice that he was seeking modification or termination. 
Ellisen v. Ellisen, 150 So. 3d 1270 (Fla. 5th DCA 2014). 
 


D. Due Process 
 


“It is well settled that an order adjudicating issues not presented by the pleadings, 
noticed to the parties, or litigated below denies fundamental due process.” Neumann v. 
Neumann, 857 So. 2d 372 at 373 (Fla. 1st DCA 2003); Cortina v. Cortina. 98 So. 2d 334 
at 336 (Fla.  1957)(“there can be no doubt that a Chancellor cannot modify a support decree, 
or any other decree, unless the issue of modification is presented to him in appropriate 
proceedings and each party is given an opportunity to be heard on such issue.”); Ksaibati 
v. Ksaibati, 824 So. 2d 219 at 221 (Fla. 2d DCA 2002). 
 


E. Venue 
 


Section 61.14(1), Florida Statutes, also provides the proper venue for bringing 
modification actions. They are to be brought in the circuit: 
 


1. in which either of the parties resided at the date of the execution of 
the agreement; 


 
2. in which either party resided at the date of the application; or 
 
3. in which the agreement was executed, or in which the order was 


rendered. 
 


F. Grounds 
 


In a petition to modify alimony, the moving party must show three fundamental 
prerequisites: 
 


1. A substantial change in circumstances. §61.14(1), Florida Statutes; 
Chastain v. Chastain, 73 So. 2d 66 (Fla. 1954). 


 
2. The change was not contemplated at the time of the final judgment 


of dissolution. Withers v. Withers, 390 So. 2d 453 (Fla. 2d DCA 1980), rev. den., 399 So. 
2d 1147 (Fla. 1981); Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998). 


 
3. The change is sufficient, material, involuntary and permanent in 


nature. Pimm v. Pimm, 601 So. 2d 534 (Fla. 1992) (superseded in part by §61.14, Florida 
Statutes, regarding burden of proof for modifying obligation set by agreement); Whetstone 
v. Whetstone, 710 So. 2d 749 (Fla. 4th DCA 1998); Hanskat v. Hanskat, 716 So. 2d 347 
(Fla. 1st DCA 1998); Perez v. Perez, 973 So. 2d 1227 (Fla. 4th DCA 2008). 
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The pleader may allege factual theories to support the substantial change in 
circumstances. Fischer v. Fischer, 195 So. 3d 1170 (Fla. 4th DCA 2016) (the trial court 
further erred in dismissing the entire multi-count petitioner based solely on the Former 
Husband’s inability to establish one of the listed grounds for modification). 
 


Fischer v. Fischer, 221 So. 3d 1290 (Fla. 1st DCA 2017) Prerequisites to alimony 
obligation: (1) substantial change in circumstances; (2) that the change was not 
contemplated at the time of the final judgment of dissolution; and (3) that the change was 
sufficient, material, involuntary, and permanent in nature.  Jarrard v. Jarrard, 157 So. 3d 
332, 336-337 (Fla. 2d DCA 2015).  Evidence presented at the hearing does not support a 
finding that the former husband’s change in circumstance was either unanticipated or 
involuntary.   
 


G. Substantial Change of Circumstances 
 


An alimony award can only be modified upon a clear showing that there has been 
a substantial change in the financial circumstances of either party occurring after the entry 
of the order awarding alimony. §61.14, Florida Statutes; Cleary v. Cleary, 743 So. 2d 1163 
(Fla. 5th DCA 1999); Springstead v. Springstead, 717 So. 2d 203 (Fla. 5th DCA 1998); 
Metzler v. Metzler, 356 So. 2d 1263 (Fla. 3d DCA 1978), cert. den., 370 So. 2d 460. The 
change in circumstances must be alleged to have occurred subsequent to the last judgment 
or order awarding alimony. Johnson v. Johnson, 537 So. 2d 637 (Fla. 2d DCA 1998); 
Zimerle v. Zimerle, 650 So. 2d 155 (Fla. 1st DCA 1995). 
 


H. Not Contemplated 
 


Calahan v. Calahan, 979 So. 2d 358 (Fla. 5th DCA 2008): all parties agreed that 
the obligor’s financial situation substantially changed for the worse; Even where the 
appellate court remanded the case back to the circuit court with instructions to remand it to 
the magistrate to make a factual finding as to whether this change was contemplated by the 
parties at the time the Marital Settlement Agreement was incorporated into the final 
judgment. 
 


I. Involuntary 
 
1. The reduction in ability to pay must not be the result of a voluntary 


act, and that there was no intent of evading the alimony obligation. Denny v. Denny, 334 
So. 2d 300 (Fla. 1st DCA 1976); Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994). Where 
reduction in ability to pay is brought on by the payor’s failure to pay financial obligations 
such as tax debt and past due alimony, despite an increase in income, such reduction in 
ability to pay cannot be the basis of a downward modification of alimony. 


 
2. Pagano v. Hunt, 745 So. 2d 478 (Fla. 5th DCA 1999) (no 


modification granted where the changes in circumstances alleged by the Former Husband 
were that he owed the IRS over $33,000 and that the arrearage on his alimony obligation 
had been reduced to a judgment and had reached $100,000, but was not ordered to be paid 
immediately). See also Cowie v. Cowie, 564 So. 2d 533 (Fla. 2d DCA 1990) (alimony may 
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not be reduced solely because the payor has voluntarily incurred new debt which makes it 
difficult to meet the support obligation). 


 
3. If the ex-husband who is engaged in a new type of employment with 


substantially reduced income did not deliberately reduce his income to avoid compliance 
with his alimony obligation and is acting in good faith to increase his income back toward 
its previous level, his alimony obligation should be reduced to be more commensurate with 
his current ability to pay. Kinne v. Kinne, 599 So. 2d 191 (Fla. 2d DCA 1992). This “good 
faith” test has been followed by many subsequent cases. 
 


4. Court must apply “good faith” test in determining whether to grant 
relief to a payor spouse whose reduction in income is due to a voluntary change of 
employment or lifestyle. First, the court must determine whether the job change was done 
intentionally to avoid an alimony obligation, and second, whether the payor is currently 
acting in good faith to increase earnings back to the previous level. McConnell v. 
McConnell, 552 So. 2d 237 (Fla. 1st DCA 1989) (allowing the entry of an order temporarily 
reducing alimony payments during such time  as necessary for the payor to establish 
himself in his new career); Fort v. Fort, 90 So. 2d 313 (Fla. 1956) (establishing the “good 
faith” test for reduction of support payments when the paying ex-spouse has changed 
employment and suffered a reduction income); Rahn v. Rahn, 768 So. 2d 1102 (Fla. 2d 
DCA 2000)(good faith test, while appropriate in actions seeking temporary relief from 
support obligation, need not be applied in actions for permanent modification of alimony). 


 
5. While the court may grant a temporary suspension or reduction of 


alimony if the “good faith test” is met, a petition for modification may be denied where the 
decreased or inability to pay was voluntary or not permanent. Hanskat v. Hanskat, 716 So. 
2d 347 (Fla. 1st DCA 1998)(husband was not entitled to a modification of his alimony 
obligation where he had left voluntarily left employment, and while his new business was 
not quite earning up to its potential at the time of hearing, the Husband expected that his 
income would eventually return to its prior level, thus, he failed to show a permanent 
change in circumstances); Rahn v. Rahn, 768 So. 2d 1102 (Fla. 2d DCA 2000) (denying 
permanent modification of alimony but stating that courts will grant temporary suspension 
of alimony when the obligor has suffered a reduction in income without deliberately 
seeking to avoid paying alimony and is acting in good faith to return the income to its 
previous level). 


 
6. Where the payor spouse was acting in good faith to restore ability 


after experiencing an involuntary, permanent and substantial loss of income or assets, but 
could not restore ability to pay after diligent efforts, the downward petition for modification 
may be granted. Laliberte v. Laliberte, 698 So. 2d 1291 (Fla. 5th DCA 1997) (no error to 
reduce support obligation where Former Husband was phased out of his medical practice 
and then purchased a medical practice that did not work out, where he acted in good faith 
trying to meet his financial obligations and continue working in his field, but it did not 
appear he was going to be successful in the near future). 


 
7. Where payor spouse was a 59-year-old professional with two 


college degrees and 32 years of experience as a defense contractor, and presented no 
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evidence of bad health, the court found assertion that loss of employment was permanent 
to be unreasonable for the purposes of determining whether permanent modification of 
alimony was warranted. Rahn v. Rahn, 768 So. 2d 1102 (Fla. 2d DCA 2000). 


 
8. Reep v. Reep, 565 So. 2d 814 (Fla. 3d DCA 1990), involves a 


Former Husband who lost all of his income by participating in a pilot’s strike against 
Eastern Airlines. The trial court dismissed his petition for modification of alimony, finding 
that participation in the strike was a voluntary act and legally insufficient to support 
modification. The appellate court reversed, holding that the Former Husband’s 
unemployment was involuntary, and distinguishing this case form Scapin v. Scapin, 547 
So. 2d 1012 (Fla. 1st DCA 1989), as Reep had involved a legal strike, and the Former 
Husband had continued to seek re-employment after the strike. The fact that the strike was 
legal bore on the court’s finding of good faith on the part of the Former Husband in the 
exercise of his lawful rights. 


 
9. Scapin v. Scapin, 547 So. 2d 1012 (Fla. 1st DCA 1989), held that an 


obligated spouse who participated in an illegal strike by air traffic controllers voluntarily 
reduced his income and therefore was not entitled to a reduction in his alimony obligation. 


 
10. Waskin v. Waskin, 484 So. 2d 1277 (Fla. 3d DCA 1986) Adverse 


impact on former husband's financial situation resulting from publicity and expenses of 
defending himself from criminal charges resulting from husband's voluntary act of seeking 
to hire someone to do away with his former wife did not justify reduction in husband's 
alimony obligations. Waskin's acts were brought about his own arrest and prosecution, as 
well as the financial consequences of those events, whatever the outcome of the criminal 
proceeding. 


 
11. Payee Voluntarily Reduces Expenses:  Regan v. Regan, 217 So. 3d 


91 (Fla. 4th DCA 2017).  The former husband petitioned to modify the agreed upon 
alimony amount of $9,000 per month downward based upon the former wife’s voluntary 
decrease of expenses by half.  She had decreased her expenses by half. Trial Court granted 
the modification and appellate court affirmed.  However, the Dissent distinguishes between 
agreements v. court determined alimony awards.  The Dissent would hold that a voluntary 
reduction in an alimony receiving spouse’s standard of living is not grounds for reducing 
an agreed alimony award, reasoning, “there was no savings component in the original 
alimony award as agreed, that the husband should not benefit because the wife has chosen 
to spend her money differently after the divorce than she did prior to the divorce, and that 
to hold otherwise creates a disincentive for an alimony receiving spouse to save for his or 
her old age or for health care expenses – sometimes holding back on expenditures in the 
present to make sure resources will be available in the future.”   


 
J. Permanent 


 
1. Alimony should be modified upon a showing of a substantial 


involuntary and permanent change of financial circumstances. Levin v. Levin, 613 So. 2d 
556 (Fla. 4th DCA 1993)(payor’s income dropped from $80,000 to $13,000 and it had 
maintained at that level for two years). Showing a substantial change existed for one year 
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or more is generally a showing of sufficient permanence to grant relief; however, in some 
situations, the permanency of the change can be proved immediately. Bennett v. Dept. of 
Revenue, 664 So. 2d 33 (Fla. 5th DCA 1995). 


 
2. Where a former husband’s employment income had steadily 


declined, and income decreased from $250,000-$114,000 to $87,000 until he was 
terminated, the $1,000 increase in income over the past two months from the new business 
was not enough to overcome the presumption of permanency where the obligor’s severe 
loss of income persisted for over a year with no end in sight. Perez, supra. [please note 
that a procedural issue here contributed to reversal]. 


 
3. Husband’s change in circumstances was permanent when evidence 


showed that it had been reduced substantially for more than two years and fluctuated from 
month to month. Jarrard v. Jarrard, 157 So. 3d 332 (Fla. 2d DCA 2015). 


 
K. Increased Ability to Pay Does Not Alone Justify Alimony Modification 


 
1. Generally, increases in the payor’s income alone will not justify 


modification without a showing of an increase in the payee’s needs. Frantz v. Frantz, 453 
So. 2d 429 (Fla. 3d DCA 1984), rev. den., 459 So. 2d 1040. 


 
2. Proof of a substantial change in financial circumstances of “either 


party” may properly support a modification of alimony, but the court is not required to 
modify alimony just because the ability to pay has changed or just because the need of the 
recipient has changed, but may look at the equitable circumstances, and modify the alimony 
only if equity so dictates.  Bedell v. Bedell, 583 So. 2d 1005 (Fla. 1991). 
 


L. Criteria for Award in Modification Action 
 


1. The amount of alimony awarded in a final judgment of modification 
must be based on both the needs of the payee and the payor’s ability to pay, just as it is in 
an original order. Eyster v. Eyster, 503 So. 2d 340 (Fla. 1st DCA 1987), rev. den., 513 So. 
2d 1061; Walton v. Walton, 537 So. 2d 658 (Fla. 1st DCA 1989); Bingemann v. Bingemann, 
551 So. 2d 1228 (Fla. 1st DCA 1989). 


 
2. Error to fail to modify alimony where the Wife has shown increased 


needs on her part, and the increased ability to pay on the part of Husband. Brown v. Brown, 
629 So. 2d 1054 (Fla. 2d DCA 1994); Kartzmark v. Kartzmark, 709 So. 2d 583 (Fla. 4th 
DCA 1998). 


 
3. Boone v. Boone, 3 So. 3d 403 (Fla. 2d DCA 2009). Former husband 


filed petition to modify alimony based on his declining health and income. The Circuit 
Court reduced husband's obligation from $500 a month to $400 a month. Husband 
appealed. The primary basis for establishing the amount of alimony is the needs of one 
spouse and the ability of the other spouse to pay. Trial court's order reducing former 
husband's alimony obligation from $500 a month to $400 a month was erroneous on its 
face; order did not make specific findings regarding former wife's need for alimony or 
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husband's ability to pay, and order was inconsistent with the evidence, which showed that 
wife had income exceeding her expenses, even before receiving alimony, and that husband 
had expenses exceeding his income, even before paying the alimony. Reversed and remand 
for the trial court to enter an amended order reducing alimony to $1 per year. 


 
4. Eisemann v. Eisemann, 5 So. 3d 760 (Fla. 2d DCA 2009). Husband 


and wife sought modification of alimony awarded in final judgment of dissolution, which 
incorporated prior settlement agreement. The Circuit Court entered order increasing 
husband's alimony and ordering him to pay wife's attorney fees. Husband appealed. The 
upward modification of alimony could not be based upon the unmet needs of wife at time 
of original award, unless, as in Bedell v. Bedell, 583 So. 2d 1005 (Fla. 1991), the “trial 
court was legally required to award an amount of alimony which did not meet the needs of 
the recipient spouse (due to the then-existing financial inability of the paying spouse to 
meet those needs).” The final judgment modifying alimony must be reversed and remanded 
for reconsideration in light of Mrs. Eisemann's current unmet needs that fulfill the criteria 
of substantial change that was not contemplated at the time of dissolution that are material, 
permanent, and involuntary-not because her needs at the time of the dissolution were 
unmet-and Mr. Eisemann's current ability to pay. 
 


M. Modification of Permanent Alimony 
 
1. Permanent periodic alimony is always subject to modification, 


unless the right is specifically waived by the parties. Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980). Modification of permanent alimony depends on proof of a substantial 
change of circumstances affecting the need of one party and/or the ability to pay of the 
other party. The automatic reduction of permanent alimony is impermissible; generally, it 
is error to provide for an automatic future change or termination of alimony based upon 
the anticipated occurrence of a future event; however, such an automatic reduction would 
not be improper where the evidence supports a finding that the receiving spouse’s financial 
position will in fact change in the future. Loss v. Loss, 714 So. 2d 1093 (Fla. 4th DCA 
1998); Hitt v. Hitt, 571 So. 2d 79 (Fla. 4th DCA 1990). 


 
2. Absent a marital settlement agreement to the contrary, the Former 


Wife’s current employability can be considered by the trial court in deciding whether to 
modify permanent alimony or convert to rehabilitative alimony, even if employability was 
considered at the time of the initial award. Rosen v. Rosen, 696 So. 2d 697 (Fla. 1997). 


 
3. At the time of the final hearing of dissolution of marriage, the Wife 


was a co- tenant of funds in joint accounts with her Mother, and she testified that she was 
not entitled to the funds during the life of her Mother, but would inherit them upon the 
Mother’s demise. Therefore, it was an unanticipated and substantial change of 
circumstances when the Former Wife actually received her inheritance post-dissolution, so 
that termination of alimony was justified. Selembo v. Selembo, 591 So. 2d 1112 (Fla. 2d 
DCA 1992); Brock v. Brock, 690 So. 2d 737 (Fla. 5th DCA 1997) (actual receipt of 
expected inheritance is a substantial change in circumstances). 
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4. Error to reduce alimony without showing a substantial and 
permanent change in the Former Wife’s economic circumstances. The trial court reduced 
alimony based on the lower cost of living in Egypt, although there was no showing that the 
Wife’s move to Egypt was permanent, and the move to Egypt had not been alleged in the 
petition as a basis for the modification. Mekhaiel v. Messiha, 643 So. 2d 11 (Fla. 2d DCA 
1994). 


 
5. It is improper to order an automatic downward modification of 


alimony based on some anticipated future event, and the court could not consider the 
Wife’s entitlement to a retirement account at the age of 62 as a stream of income to her in 
support of future alimony reduction where the retirement accounts were distributed to her 
as part of equitable distribution and could not also be used as a source of alimony. 
Furthermore, there was no evidence as to the Wife’s needs at age 62. Goodwin v. Goodwin, 
640 So. 2d 173 (Fla. 1st DCA 1994); Antonini v. Antonini, 473 So. 2d 739 (Fla. 1st DCA 
1985); Bacon v. Bacon, 956 So. 2d 1216 (Fla. 1st DCA 2007). 


 
6. Sale of the marital home by the Former Wife was a substantial 


change in circumstances that warranted modification of alimony as the Former Wife’s 
needs had changed. This was true even though the Former Wife used the proceeds from 
the sale to make a down- payment on a home with a 15-year mortgage, such that her 
mortgage payment remained the same (even though she could have paid for the house 
without a mortgage). Ultimately, the Former Wife’s use of her alimony award to pay down 
a mortgage over the 15-year period was viewed as a form of savings, not considered 
appropriate by the Court. Reaffirmed Wife’s assets from equitable distribution need to be 
evaluated in determining an award of alimony. Wolfe v. Wolfe, 953 So. 2d 632 (Fla. 4th 
DCA 2007). 


 
7. Generally, it is error to provide for an automatic, future change in 


alimony; however, where the evidence is clear that the receiving spouse’s financial position 
will change in the future, the court may order an automatic future reduction in alimony. 
Loss v. Loss, 714 So. 2d 1093 (Fla. 4th DCA 1998) (proper to provide for an automatic 
reduction in alimony in the amount of the Former Wife’s monthly mortgage payment, to 
begin one month after the final payment of that mortgage). 


 
8. Former Husband was entitled to a greater reduction in his alimony 


obligation where his income had reduced 56% through no fault of his own, and the evidence 
revealed that the assets the Wife received as equitable distribution had increased in value 
substantially, and upon conservative investment she could earn an income of 
approximately $25,000 per year in addition to her salary. Dippold v. Dippold, 712 So. 2d 
1205 (Fla. 5th DCA 1996). 


 
9. Where the Former Wife’s income increased due to her receipt of 


proceeds from the sale of stock, the Former Husband moved for a downward modification 
of alimony. Modification by the trial court was error because the Former Husband’s income 
had increased significantly since the entry of the final judgment of dissolution, and was a 
greater amount than the Former Wife’s, and because the Former Wife demonstrated that 
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she still needed the full amount of alimony awarded in order to maintain the standard of 
living during the marriage.  Webb v. Webb, 659 So. 2d 336 (Fla. 1st DCA 1995). 


 
10. Orders which automatically increase or reduce an alimony award 


when the child or children reach majority without the requisite showing of an increase or 
decrease in need are impermissible. Swanston v. Swanston, 746 So. 2d 566 (Fla. 1st DCA 
1999) (held that the Wife was not entitled to an automatic increase in alimony when the 
child reaches majority; an automatic reduction of permanent alimony award when youngest 
child reached majority was not permissible). See also, Anderson v. Anderson, 155 So. 3d 
366 (Fla. 2d DCA 2014). Error to include in order reducing the former husband’s alimony 
a provision for the alimony obligation to revert to pre-modification amount conditioned 
solely upon the parties’ relative incomes returning to what they were at the time of the 2000 
final judgment. 


 
11. Kamenski v. Kamenski, 15 So. 3d 842 (Fla. 2d DCA 2009): After 


the parties divorced, former husband filed a petition to modify that sought a reduction in 
his alimony obligation.  The final judgment required Mr. Kamenski to pay permanent 
periodic alimony of $1000 per month. In July 2007, he petitioned to modify the final 
judgment, seeking a reduction in his alimony obligation based on Ms. Kamenski's 
increased income. Evidence was insufficient to support the trial court's determination that 
wife's circumstances had not changed, and she continued to be employed within the same 
line of work, in post-divorce proceeding to modify alimony; at the time of the divorce, wife 
was an administrative assistant at a property management firm, and, at the time former 
husband filed his petition to modify, wife was employed as a property manager and was 
earning more than double her previous income. 


 
12. Generally, an increase in the needs of the recipient spouse may 


justify modification of alimony so long as the payor has the financial ability. Kaufman v. 
Kaufman, 541 So. 2d 743 (Fla. 3d DCA 1989) (holding that the obligee spouse did not 
need to deplete their capital assets in order to maintain a standard of living); England v. 
England, 520 So. 2d 699 (Fla. 4th DCA 1988) (alimony should not be increased, absent 
proof of an increased need for support and the other spouse’s ability to meet that increased 
obligation). 


 
13. Trial court has jurisdiction to modify the medical insurance 


provision of the settlement agreement incorporated into the Final Judgment of Dissolution 
of Marriage, where it appeared to be a part of the support provision, especially in light of 
the fact that the Husband had not objected when he was held in contempt for non-
compliance with the provision. Macay v. Mechetti, 695 So. 2d 472 (Fla. 4th DCA 1997) 
(substantial change of circumstances was demonstrated when the Wife alleged that she had 
developed cancer and had an increased need for insurance). 


 
14. An unexpected deterioration in the recipient spouse’s medical 


condition which increases the needs for support, may serve as a justification for an alimony 
modification. Mitchell v. Mitchell, 536 So. 2d 1107 (Fla. 4th DCA 1988); Bovet v. Bovet, 
563 So. 2d 154 (Fla. 3d DCA 1990). 
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15. The effect of inflation on an original alimony award may be 
considered by the trial court in a petition for alimony modification. Rosen v. Rosen, 528 
So. 2d 42 (Fla. 3d DCA 1988), rev. den., 537 So. 2d 569. See also Waldman v. Waldman, 
520 So. 2d 87 (Fla. 3d DCA 1988) (it should be demonstrated how the inflation specifically 
impacts on the individual); England v. England, 520 So. 2d 699 (Fla. 4th DCA 1988) (court 
took judicial notice of the cost of living increase); Emmel v. Emmel, 671 So. 2d 282 (Fla. 
5th DCA 1996) (increase in the cost of living alone will not justify an increase in alimony 
if the overall economic circumstances of a party have not deteriorated). 


 
16. When determining whether the Former Wife was entitled to an 


increase in alimony due to the increased need caused by inflation, the court should have 
considered the effect of the Former Wife’s new income on her needs. Becker v. Becker, 
720 So. 2d 1111 (Fla. 4th DCA 1998). 


 
17. Trial court properly modified the alimony provisions of the 


Antenuptial Agreement which had been drawn and executed 15 years prior to the 
dissolution of marriage, where there had been a substantial change of circumstances in the 
wealth of the Husband and the employment history of the parties and the needs of the Wife 
were greater than were provided for in the agreement. Osborne v. Osborne, 604 So. 2d 858 
(Fla. 2d DCA 1991) (increasing the rehabilitative alimony provided for by the agreement 
and adding an award of permanent alimony). 


 
18. A substantial change in circumstances demonstrating the Former 


Wife’s increased needs was proven where the Former Wife had lost her job and could not 
find another position for over two years, and she had to move in with her daughter and help 
in the daughter’s household, in exchange for room and board. Kartzmark v. Kartzmark, 
709 So. 2d 583 (Fla. 4th DCA 1998) (proper to increase Wife’s alimony). 


 
19. Where the increased needs of the recipient are being met through the 


generosity of family or friends, it cannot be argued that his or her needs have not increased 
so as to support an increase in alimony. Gardner v. Gardner, 692 So. 2d 245 (Fla. 1st DCA 
1997) 


 
20. A dramatic increase in the price of a home does not constitute a 


substantial change in circumstances in support of a request for upward modification when 
the agreement contemplated the subsequent sale of the home. Damiano v. Damiano, 855 
So. 2d 708 (Fla. 4th DCA 2003) (Former Wife was unable to show that her increased cost 
for housing caused her monthly needs to increase). 


 
21. Former Wife was not entitled to an increase in alimony based on 


inflation where she failed to prove that inflation impaired her ability to support herself. 
Hillier v. Iglesias, 901 So. 2d 947 (Fla. 4th DCA 2005). 
 


N. Modifiability of Lump Sum Alimony 
 


Lump-sum alimony awarded is not modifiable, unless jurisdiction is expressly 
retained for such purpose, by agreement of the parties. Canakaris v. Canakaris, 382 So. 2d 
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1197 (Fla. 1980); Benson v. Benson, 369 So. 2d 99 (Fla. 4th DCA 1979); Bentz v. Bentz, 
535 So. 2d 613 (Fla. 2d DCA 1988) (lump-sum alimony was not modifiable absent 
agreement of the parties).  The manner of its payment, however, may be modified. Miller 
v. Miller, 455 So. 2d 436 (Fla. 2d DCA 1984), rev. den., 462 So. 2d 1107. 
 


O. Modifiability of Rehabilitative Alimony 
 


1. Rehabilitative alimony is subject to modification or termination. 
Pujals v. Pujals, 414 So. 2d 228 (Fla. 3d DCA 1982), but the request must be made before 
the rehabilitative period expires. Veach v. Veach, 407 So. 2d 308 (Fla. 4th DCA 1981); 
Kelsey v. Kelsey, 636 So. 2d 77 (Fla. 4th DCA 1994). Termination of rehabilitative alimony 
is proper only when there are findings that due to a material change in circumstances since 
the original decree, either the recipient no longer needs the assistance of rehabilitative 
alimony, or the payor lacks the ability to pay. Weiser v. Weiser, 657 So. 2d 1276 (Fla. 4th 
DCA 1995); Vaccato v. Pustizzi, 648 So. 2d 1206 (Fla. 4th DCA 1995). An award of 
rehabilitative alimony may be converted to permanent alimony under appropriate 
circumstances. Yohem v. Yohem, 324 So. 2d 160 (Fla. 4th DCA  1975). 


 
2. It is not required that wife make showing of substantial effort to 


rehabilitate herself in order to obtain modification or extension of rehabilitative alimony; 
however, wife's burden is to show that despite her diligent and reasonable efforts she has 
not been rehabilitated. Mann v. Mann, 523 So. 2d 804 (Fla. 3d DCA 1988). 


 
3. To entitle the obligee to modification of rehabilitative alimony 


(either by extension or conversion) into permanent periodic alimony, the spouse must show 
not only a change of circumstances, but that due to no fault of the recipient, the 
rehabilitative plan did not work out. Saez-Ortiz v. Saez-Ortiz, 560 So. 2d 1375 (Fla. 5th 
DCA 1990) (court should consider the spouse’s progress towards achieving financial 
independence, the spouse’s health, any disabilities, the market for the spouse’s skills, and 
whether additional training is needed, when determining whether rehabilitation has 
occurred. Pollack v. Pollack, 722 So. 2d 283 (Fla. 5th DCA 1998). 


 
4. No allegation of increased need is necessary when petitioning to 


extend alimony because the termination of payments, in and of itself, constitutes a change 
in circumstances. Reid v. Reid, 396 So. 2d 818 (Fla. 4th DCA 1981); Blumberg v. 
Blumberg, 561 So. 2d 1187 (Fla. 3d DCA 1989). 


 
5. It is not required that the obligee show a substantial effort at 


rehabilitation, just diligent and reasonable effort. Mann v. Mann, 523 So. 2d 804 (Fla. 3d 
DCA 1988). See also Brock v. Brock, 682 So. 2d 682 (Fla. 5th DCA 1996). 


 
6. Modification is not appropriate where the Former Wife received 


rehabilitative alimony and accomplished rehabilitation. The Former Husband sought a 
reduction in alimony based on the Former Wife’s increased income. Because the Former 
Wife’s rehabilitation was anticipated, modification was denied. Yangco v. Yangco, 901 So. 
2d 217 (Fla. 2d DCA 2005). 
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7. Self-support, in a rehabilitative alimony context, means more than 
obtaining a job and an “income.” A divorced person is entitled to live in a manner 
reasonably commensurate with the standard established by the Husband during the course 
of a long-term marriage. Paulsen v. Paulsen, 603 So. 2d 1317 (Fla. 1st DCA 1992) (where 
the trial court has fashioned a complicated and lengthy rehabilitative plan suited to the 
particular needs of the party, the court is entitled to monitor the progress of that plan and 
make necessary adjustments to it whenever a party is able to show a material discrepancy 
between the rehabilitative progress the court anticipated and the degree of rehabilitation 
actually achieved by the recipient spouse). 


 
8. The court must consider the recipient’s ability to achieve the marital 


standard of living as the goal of rehabilitation. The fact that the Wife would or could have 
properly been awarded permanent periodic alimony should be considered in a petition for 
modification of rehabilitative alimony, because the Wife should not have to waste her 
assets to maintain her standard of living while she is willing to make a good faith effort to 
become self-supporting. O’Neal v. O’Neal, 410 So. 2d 1369 (Fla. 5th DCA 1982) 
(rehabilitative alimony cannot be converted to permanent alimony simply because the trial 
judge believed that it was error to have awarded rehabilitative in the first place inasmuch 
as permanent alimony would have been more appropriate; rather, the court should have 
applied the proper modification principles). 


 
9. The trial court should give the Former Wife some time to actually 


obtain a job after rehabilitation occurs before terminating her alimony. Here, the Former 
Wife received a law degree, and her alimony was terminated before she could obtain a job. 
Stewart v. Rich, 664 So. 2d 1145 (Fla. 4th DCA 1996). 


 
10. Where rehabilitative alimony is awarded for the purpose of attaining 


a professional degree (and that is accomplished), and the recipient becomes employed in 
that field, then the goal of rehabilitative alimony is met even if due to poor financial 
management and the unforeseen expense of medications for mental health problems, the 
recipient has not reached self-support at the marital standard of living. Pettry v. Pettry, 768 
So. 2d 8 (Fla. 5th DCA 2000) (rehabilitative alimony was awarded for the purpose of the 
Former Wife earning a nursing degree. Instead, the Former Wife earned an advanced 
degree and secured a job as a teacher and earned a salary similar to that which she would 
have earned with the nursing degree. Therefore, the Former Wife attained the goal of the 
rehabilitation, and had not proved entitlement to a conversion to permanent alimony, 
despite the accumulation of post-dissolution debt and failing health). 


 
11. Rehabilitative alimony may be converted to permanent alimony. 


Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 1980). 
 
12. When considering a petition for conversion of rehabilitative alimony 


to permanent alimony, the court should not simply apply the substantial change of 
circumstances test, but should consider the original purpose of the award, whether it has 
been achieved, and if not, the reasonable likelihood of the recipient becoming self-
supporting under the present circumstances and whether recipient had made diligent efforts 
to become rehabilitated. O’Neal v. O’Neal, 410 So. 2d 1369 (Fla. 5th DCA 1982); Saez-
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Ortiz v. Saez-Ortiz, 560 So. 2d 1375 (Fla. 5th DCA 1990); Tonnelier v. Tonnelier, 571 So. 
2d 522 (Fla. 1st DCA 1990). 


 
13. It was an abuse of discretion to deny a request to convert a 


rehabilitative alimony award to permanent alimony, where the parties’ agreement had been 
incorporated into the final judgment, and accordingly alimony had been awarded for a 
period of one year with a provision that it would continue thereafter until such time as the 
Wife could obtain full-time employment. A petition for modification was brought after one 
year because the Wife was not yet employed. In response, the court merely granted a 
continuation of rehabilitative alimony at a reduced rate and denied a request for permanent 
alimony on the grounds that there was a reasonable likelihood that the Wife could support 
herself. This denial was reversed where the record showed that the Wife had a history of 
psychological problems and was unable to cope with people or stress, had a 10th


 
grade 


education, and suffered from many physical ailments, and it did not seem that rehabilitation 
would be likely to ever occur.  Hall v. Hall, 598 So. 2d 297 (Fla. 1st DCA 1992); compare 
Pettry v. Pettry, 706 So. 2d 107 (Fla. 5th DCA 1998) (fact that the Former Wife’s ailments 
were known at the time of the initial dissolution proceeding barred mental health issues as 
a basis for converting rehabilitative alimony to permanent alimony). See also Pettry v. 
Pettry, 768 So. 2d 8 (Fla. 5th DCA 2000) (reversing an award of temporary alimony 
pending the outcome of a modification action for the same reasons). 


 
14. The trial court abused its discretion in sua sponte converting 


periodic rehabilitative alimony payments provided for in the parties’ agreement into one 
lump-sum payment, which thereby foreclosed the recipient’s ability to modify the alimony, 
if needed, within the 18-month period previously afforded to that party. Bovet v. Bovet, 563 
So. 2d 154 (Fla. 3d DCA 1990). 


 
15. Where the final judgment provided that the award of lump-sum 


alimony precluded, and was in lieu of, permanent alimony, the Former Wife was barred 
from seeking a conversion of rehabilitative alimony to permanent alimony, even though, 
despite her diligent efforts, she had not attained self-support. Farrior v. Farrior, 488 So. 
2d 637 (Fla. 1st DCA  1986). 


 
16. Improper to grant conversion of rehabilitative alimony to permanent 


alimony where the Wife is making progress in rehabilitation and the rehabilitative period 
is only half-way over. Paulsen v. Paulsen, 603 So. 2d 1317 (Fla. 1st DCA 1992). 


 
17. The 5th DCA affirmed the trial court and found that under 


circumstances presented, it was proper to grant a conversion of rehabilitative alimony to 
permanent alimony. The rehabilitative alimony award, which was to terminate upon the 
sale and closing of the home, had been provided by agreement of the parties; however, at 
the time of the modification action, the court determined that the Former Wife was 
suffering from mental health problems which could not have been contemplated at the time 
of the marital settlement agreement or final judgment, and additionally that the Former 
Wife had demonstrated the need for permanent alimony. Pollack v. Pollack, 722 So. 2d 
283 (Fla. 5th DCA 1998) (note: there was no discussion of diligent efforts to become 
rehabilitated on the part of the Former Wife in this case); compare Pettry v. Pettry, 706 So. 







 


 
53 
 


2d 107 (Fla. 5th DCA 1998) and Pettry v. Pettry, 768 So. 2d 8 (Fla. 5th DCA 2000) 
(insufficient evidence to support the Former Wife’s claim that mental health problems 
justified converting her rehabilitative alimony into permanent alimony where  the record 
showed that the Former Wife had suffered similar mental health problems since high school 
and had anxiety issues during the initial dissolution proceedings). 


 
18. The trial court erred by extending the rehabilitative period when the 


initial goal of rehabilitation had already been met, and the Former Wife had obtained her 
nursing degree and located available jobs, but had changed her mind about working as a 
nurse and wanted to further her education in order to obtain a medical records degree. 
Wilson v. Wilson, 585 So. 2d 1179 (Fla. 5th DCA 1991) (since a rehabilitative alimony 
award is merely a projection based upon certain assumptions and probabilities which are 
expected to be fulfilled within a certain time period and resulting in the self-support of the 
recipient, in order to extend or convert the rehabilitative alimony to permanent alimony, he 
or she must show why the court’s original assumptions were defective and why the 
situation did not work out). Citing, O’Neal v. O’Neal, 410 So. 2d 1369 (Fla. 5th DCA 
1982). 


 
19. Error to extend rehabilitative alimony without specifying a definite 


period for the support. Roth v. Roth, 615 So. 2d 868 (Fla. 4th DCA 1993) (court found that 
the Former Wife continued to need rehabilitative alimony until she graduated and was able 
to become established in a job, but it improperly failed to limit the time for the Former 
Wife to accomplish this goal). 


 
20. Reversal of an order granting modification and extending the 


rehabilitative alimony period at a reduced rate, where the court had failed to make specific 
findings as to any rehabilitative plan for the Wife. On remand, the trial court was to fashion 
a plan that contained specific findings as to the goal of the rehabilitation, the costs of the 
plan, and the projected period of time needed to complete the plan. Allison v. Allison, 692 
So. 2d 1013 (Fla. 4th DCA 1997); Wetzel v. Wetzel, 671 So. 2d 234 (Fla. 1st DCA 1996); 
Collingsworth v. Collingsworth, 624 So. 2d 287 (Fla. 1st DCA 1993). 


 
21. A rehabilitative alimony award payable over a period of time may 


be modified at any time during the term of the rehabilitative period. Kelsey v. Kelsey, 636 
So. 2d 77 (Fla. 4th DCA 1994) (application was timely filed after payor made the last 
payment of rehabilitative alimony but within the two-year term provided for alimony. It 
does not matter that the rehabilitative alimony award is paid in full prior to the filing of the 
petition for modification, so long as the rehabilitative period provided for in the final 
judgment or the agreement has not yet expired, then the court has jurisdiction. Otherwise, 
the payor would be able to control time period in which the recipient would be able to seek 
a modification). 


 
22. A request for a modification of rehabilitative alimony can be filed 


up until the end of the rehabilitative period and not necessarily before the last payment is 
made. Hybart v.  Hybart, 638 So. 2d 607 (Fla. 1st DCA 1994); Cohen v. Cohen, 637 So. 
2d 20 (Fla. 4th DCA 1994). 
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23. A payor’s motion to dismiss was properly denied where there was 
no specific cut- off period for the rehabilitative alimony. Also, it was an abuse of discretion 
to fail to convert to permanent alimony given the Wife’s health problems. Hall v. Hall, 598 
So. 2d 297 (Fla. 1st DCA 1992). 


 
24. Brock v. Brock, 682 So. 2d 682 (Fla. 5th DCA 1996): The purpose 


of rehabilitative alimony is to allow a spouse to obtain a skill, education or rehabilitation 
in order to adjust to a new life. Rehabilitative alimony is for a time certain or until a specific 
goal has been met. Berki v. Berki, 636 So. 2d 532, 534 (Fla. 5th DCA 1980), rev. denied, 
645 So. 2d 450 (Fla.1994); Kirchman v. Kirchman, 389 So. 2d 327, 329-330 (Fla. 5th DCA 
1980). If, through no fault of the petitioner, the goal is not met, the rehabilitative alimony 
may be extended. O'Neal v. O'Neal, 410 So. 2d 1369 (Fla. 5th DCA 1982). However, a 
petitioner seeking an extension of rehabilitative alimony must show that rehabilitation did 
not occur despite reasonable and diligent efforts. Wilson v. Wilson, 585 So. 2d 1179, 1180 
(Fla. 5th DCA 1991). 
 


P. Modifiability of Durational Alimony 
 


1. Section 61.08(7), Florida Statutes (2017) provides that durational 
alimony may be modified or terminated based upon a substantial change in circumstances 
in accord with 61.14.  However, the length may not be modified except under exceptional 
circumstances and may not exceed the length of the marriage. 


 
Q. Modifiability of Nominal Alimony 
 


1. Nominal alimony may be awarded when the court finds the requisite 
entitlement to alimony, but due to insufficient resources available at the time of final 
hearing, it cannot award sufficient alimony to meet the needs of the payee. The nominal 
award reserves jurisdiction for the court to later modify the amount of alimony upon 
petition of the payee, should the financial conditions of the payor spouse improve. Ellis v. 
Ellis, 699 So. 2d 280 (Fla. 5th DCA 1997) (award of $1.00 in permanent alimony to Wife 
in order to leave open the possibility of increasing the alimony should the value of the 
Husband’s pension increase, since Husband could then pay increased alimony from his 
Social Security disability income currently being used for his own support); Davis v. Davis, 
691 So. 2d 626 (Fla. 5th DCA 1997); Strysick v. Strysick, 673 So. 2d 190 (Fla. 4th DCA 
1996); Rogers v. Rogers, 746 So. 2d 1176 (Fla. 2d DCA 1999). See also Stock v. Stock, 
693 So. 2d 1080 (Fla. 2d DCA 1997) (although the court found entitlement to alimony, 
Husband’s ability to pay was limited by his child support obligations, so the court properly 
reserved jurisdiction to award alimony in the future as each child reached emancipation, 
and the Husband’s ability to pay improved; Husband agreed to pay alimony but 
subsequently lost his job, and alimony was not scheduled to begin until after the sale of the 
house. Once the house was sold, the court found that the Husband’s income had been 
permanently reduced. The trial court should have awarded nominal alimony instead of 
terminating it); Brewer v. Brewer, 898 So. 2d 986 (Fla. 2d DCA 2005).  See also Stewart 
v. Stewart, 976 So. 2d 1224 (Fla. 4th DCA 2008) (trial court should not have reserved 
jurisdiction for any increases in alimony without the necessary proof of a substantial 
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change in circumstance when the Husband had the ability to pay more than the amount of 
alimony actually awarded). 


 
R. Modifiability of Bridge-The-Gap Alimony 


 
Bridge-the-Gap Alimony is lump-sum alimony paid in installments to help one 


spouse adjust financially to life after marriage. See Borchard v. Borchard, 730 So. 2d 748 
(Fla. 2d DCA 1999). This type of alimony is generally awarded after a short-term marriage 
in order to allow a spouse to bridge the gap between the high standard of living enjoyed 
during the brief marriage and the more modest standard of single life. See Landow v. 
Landow, 824 So. 2d 278 (Fla. 4th DCA 2002). Pursuant to Athey v. Athey, 849 So. 2d 333 
(Fla. 2d DCA 2003), bridge the gap alimony is non-modifiable lump-sum alimony which 
is not extinguished upon the death of the payor. 
 


S. Trial Court’s Required Findings of Fact 
 


Wabeke v. Wabeke, 31 So. 3d 793 (Fla. 2d DCA 2009). The Former Wife requested 
an extension of alimony, a conversion of rehabilitative alimony to permanent periodic 
alimony and an increase in alimony. The trial court entered a “Supplemental Final 
Judgment to Modify and Increase Alimony.” A trial court's failure to make specific factual 
findings with regard to alimony ‘may preclude meaningful appellate review [ ] and result 
in a case having to be reversed and remanded.” Ruberg v. Ruberg, 858 So. 2d 1147, 1155 
(Fla. 2d DCA 2003)(quoting Walsh v. Walsh, 600 So.2d 1222, 1223 (Fla. 1st DCA 1992)). 
First, the court failed to make any findings regarding the parties' standard of living during 
the marriage. Second, the court failed to make specific findings regarding the Former 
Wife's financial resources. Third, while the court found that the Former Husband's income 
had doubled since entry of the original final judgment, the court failed to make any findings 
regarding the significant increase in the Former Husband's assets. Finally, the court failed 
to make any findings regarding the tax implications of the alimony award. See Farley v. 
Farley, 858 So. 2d 1170 at 1172 (Fla. 2d DCA 2003). Because the trial court made no 
specific factual findings that would support its $3700 alimony award, we reverse the 
alimony award and remand for further proceedings. 
 


T. Temporary Modification 
 


1. The alimony awarded by the last final decree is effective until it is 
modified by a court order, and the court cannot award temporary alimony in a modification 
proceeding or any post-dissolution hearing, prior to a final hearing on the issue of 
modification. Saulnier v. Saulnier, 425 So. 2d 558 (Fla. 4th DCA 1982). However, the 
modified award of alimony may be made effective retroactive from the date that the petition 
for modification was filed. Robbie v. Robbie, 726 So. 2d 817 (Fla. 4th DCA 1999). 


 
2. The court cannot enter temporary modification of alimony pending 


the outcome of a supplemental petition for modification since the initial award is the law 
of the case until determined otherwise. Levinson v. Levinson, 895 So. 2d 432 (Fla. 4th DCA 
2004). 
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U. Needs Exceeding Ability to Pay 
 


“Where the court makes a finding that the party entitled to receive alimony has 
financial needs greater than the financial ability of the spouse to pay, it would be 
appropriate for the court to find what the actual alimony needs are and then reserve 
jurisdiction to increase payments if the spouse’s ability to pay increases.” Stewart v. 
Stewart, 976 So. 2d 1224 (Fla. 4th DCA 2008) [citing, Llopis v. Llopis, 731 So. 2d 719 
(Fla. 3d DCA 1999)]. 
 


V. Financial Status of Payor’s Current Spouse 
 
The financial status of a successor spouse is ordinarily irrelevant. An exception exists if it 
is demonstrated that a party owing alimony has deliberately limited his or her income for 
the purpose of reducing the alimony obligation and is living off the income of a successor 
spouse. Hayden v. Hayden, 662 So. 2d 713 (Fla. 4th DCA 1995). 
 


W. Standards of Proof to Modify Alimony Set by Agreement 
 


1. Prior to the 1993 amendment to §61.14, Florida Statutes, which 
states: “the proof required to modify a settlement agreement and the proof required to 
modify an award established by court order shall be the same,” it had been generally held 
that there was a heavier burden of proof to modify support that was provided for by 
agreement, rather than it being rested on the party seeking a modification of a court ordered 
alimony award.  See Pimm v. Pimm, 601 So. 2d 534 (Fla. 1992). Today, the burden of 
proving modification is the same under both circumstances. Pratt v. Pratt, 645 So. 2d 510 
(Fla. 3d DCA 1994). 


 
2. Joyce v. Joyce, 563 So. 2d 1126 (Fla. 1st DCA 1990), articulates the 


general rule that pure property settlement agreements are non-modifiable absent consent 
of the parties. The test for determining whether periodic payments constitute support or a 
methodology for a division of property is whether the payor spouse’s payments were 
intended to be given in exchange for some property interest or right of the recipient spouse. 
See also Robinson v. Robinson, 647 So. 2d 160 (Fla. 1st DCA 1994); Ray v. Ray, 707 So. 
2d 358 (Fla. 2d DCA 1998). 


 
3. Where the agreement refers to the monetary award as alimony and 


the agreement contemplates a modification thereof, it is not a pure property settlement 
agreement and is therefore subject to modification. Draper v. Draper, 604 So. 2d 946 (Fla. 
2d DCA 1992). 


 
4. In cases where the payments are not termed “alimony,” the court 


may look at other factors to determine whether the intent and purpose of the payments are 
considered a property settlement or support. The provision for termination of payments 
upon marriage, the modifiability of the payments, and the treatment of the payments for 
tax purposes, are several of these factors. Kidd v. Kidd, 695 So. 2d 439 (Fla. 4th DCA 
1997) (alimony provision for payments enduring ten (10) years which are terminable upon 
death or remarriage was found to be subject to modification, particularly where parties 
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treated provision as alimony for tax purposes). See also Filipov v. Filipov, 717 So. 2d. 1082 
(Fla. 4th DCA 1998) (marital settlement agreement provided for monthly payments for 10 
years, terminable upon Wife’s remarriage, but they were not called alimony. Nonetheless, 
the appellate court determined that the payments were periodic alimony and not lump-
sum alimony, and could be modified by the court to be converted to permanent periodic 
alimony); Ray v. Ray, 707 So. 2d 358 (Fla. 2d DCA 1998) (agreement referred to periodic 
payments to Wife until such time as the marital home sold or was refinanced as a “salary.” 
However, the court determined that the payments were in the nature of support and the 
provision was separable from the property settlement, and thus, modifiable by the court). 


 
5. Where the Wife was receiving payments from the Husband’s 


military retirement benefits, but the final judgment specifically found that there was no 
entitlement to alimony, the trial court correctly denied the Former Wife’s request to modify 
payments, finding that payments were non-modifiable property distributions -- not 
alimony. Hulse v. Hulse, 873 So. 2d 542 (Fla. 1st DCA 2004). 


 
6. Alimony provided for pursuant to a post-nuptial agreement. The 


court required to follow the terms of modification set forth in the parties’ post-nuptial 
agreement. Ferraro v. Ferraro, 891 So. 2d 1211 (Fla. 3d DCA 2005). 
 


X. Waiver of Right to Modification 
 


1. The statutory right to modify support applies to all support 
obligations, whether court determined or agreed in a settlement agreement. Florida Statute 
§61.14. Such a right exists unless it is waived. Thus, failing to mention the right to 
modification in a settlement does not prohibit a future modification of support, i.e., there 
can be no “implied waiver” due to the absence of language which explicitly makes the 
obligation modifiable. Rosenthal v. Rosenthal, 199 So. 3d 541 (Fla. 1st


 
DCA 2016). 


 
2. The right to alimony and the right to modification may be waived 


by agreement of the parties. Turner v. Turner, 383 So. 2d 700 (Fla. 4th DCA 1980), rev. 
den., 392 So. 2d 1381; Cunningham v. Cunningham, 499 So. 2d 880 (Fla. 1st DCA 1986) 
(language of agreement evinced clear intention that the provision for alimony in the 
agreement would be controlling and could only be modified as authorized by agreement); 
Mackaravitz v. Mackaravitz, 710 So. 2d 57 (Fla. 4th DCA 1998) (an award of lump-sum 
alimony was impermissible modification of the parties’ antenuptial agreement in which the 
parties had specifically waived any right to alimony); Snedaker v. Snedaker, 660 So. 2d 
1070 (Fla. 4th DCA 1995) (Antenuptial agreement provision setting alimony for the Wife 
specifically stated that the spouses waived all rights to receive further alimony, support or 
maintenance payments, thus, the Wife was precluded from seeking a modification of 
support); Morgan v. Morgan, 743 So. 2d 174 (Fla. 5th DCA 1999) (where the Wife had 
accepted a stipulation of modification by which she agreed to waive alimony and convey 
certain property to the Husband in exchange for a sum of money to be paid on a specific 
date, the stipulation was an agreement to be enforced as a contract, but when the Wife led 
the Husband to believe that she had granted him an extension for the payment, the Husband 
could  not be found to have breached the contract). 
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3. Parties can waive their right to modify alimony and any subsequent 
changes, however unanticipated and devastating, cannot justify a modification of the 
alimony that has been established by agreement that contained an irrevocable waiver of 
any modification. Agliano v. Agliano, 605 So. 2d 597 (Fla. 2d DCA 1992); Mackaravitz v. 
Mackaravitz, 710 So. 2d 57 (Fla. 4th DCA 1998). 


 
4. In Benitez v. Benitez, 976 So. 2d 75 (Fla. 3d DCA 2008), both parties 


waived the right to seek modification when they entered into a Marital Settlement 
Agreement which was incorporated into the final judgment. The court found the husband 
in breach of his obligation by moving for modification when additional financial resources 
became available to the former wife. A waiver of the right to modify is not modifiable. See 
Kuchera v. Kuchera, 983 So. 2d 776 (Fla. 4th DCA 2008), the court focused on the 
“waiver” language in the Marital Settlement Agreement. The Agreement had a “no 
modification” clause, which the court found governed rights and obligations upon 
dissolution in a proceeding filed 11-years after reconciliation. 


 
5. Error to find that a provision for alimony in a Marital Settlement 


Agreement is non-modifiable where the agreement denominated payments as permanent 
periodic alimony payments were not to be made in exchange for any property rights, and 
factors, in support of permanent alimony, such as length of marriage and Wife’s 
contribution, were cited in agreement. Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994). 


 
6. Florida recognizes the parties’ right to contract away the right to 


seek modification of alimony awards, but a “General Release” does not bar modification 
of alimony, as the right to modification depends on future change of circumstances not a 
cause of action or claim either party had at the time of the agreement. Vargas v. Vargas, 
654 So. 2d 963 (Fla. 5th DCA 1995); Emmel v. Emmel, 671 So. 2d 282 (Fla. 5th DCA 
1996) (agreement did not clearly express that provisions were not modifiable.); Filipov v. 
Filipov, 717 So. 2d 1082 (Fla. 4th DCA 1998) (where parties’ original agreement contained 
only a broad waiver of the right to seek judicial modification of the agreement, and 
provided that it could only be modified by written agreement of the parties, but did not 
express any specific waiver of right to seek a modification  of alimony, and in fact did not 
mention alimony at all, modification by the court was permitted). 


 
7. Waiver of the right to modify alimony must be specifically 


expressed by clear language enforcing an intent to waive all such rights in the future. 
Filipov v. Filipov, 717 So. 2d 1082 (Fla. 4th DCA 1998); Sasnett v. Sasnett, 683 So. 2d 
177 (Fla. 2d DCA 1996); Rosenthal v. Rosenthal, 199 So. 3d 541 (Fla. 1st DCA 2016). 


 
8. Pursuant to the parties’ Marital Settlement Agreement, incorporated 


into the Final Judgment of Dissolution of Marriage, the alimony is not modifiable at all, at 
the request of the Husband, and the alimony is modifiable at the request of the Wife only 
if the Former Husband is in default. Such an agreement is valid and enforceable. Brito v. 
Brito, 804 So. 2d 500 (Fla. 3d DCA 2001). 
 


Y. Reduction in Payor Spouse’s Income 
 







 


 
59 
 


1. Showing a reduction in the payor spouse’s income alone will not 
justify modification of an alimony award. The payor’s present inability to pay as a whole 
must be shown. Schaefer v. Schaefer, 344 So. 2d 902 (Fla. 3d DCA 1977); Emmel v. 
Emmel, 671 So. 2d 282 (Fla. 5th DCA 1996) (no reduction in alimony was justified by the 
decline in the Husband’s tool business income where the final judgment had noted that 
money from the tool business was not to be relied upon for alimony); Nowell v. Nowell, 
634 So. 2d 235 (Fla. 1st DCA 1994) (Husband had not proved a permanent, substantial and 
material change of circumstances in support of his request for a downward modification of 
permanent alimony). 


 
2. Although the husband had demonstrated a substantial change in 


circumstances such that the former husband’s income no longer met his expenses, the trial 
court acted within its discretion in considering that the former wife had no other source of 
income and reducing rather than eliminating alimony. Albu v. Albu, 150 So. 3d 1226 (Fla. 
4th


 
DCA 2014). 


 
3. The court did not err in reducing the alimony obligation by the 


percentage of decrease in the husbands’ income as reflected in his financial affidavit. Wood 
v. Wood, 162 So. 3d 133 (Fla. 1st DCA 2014). 


 
4. It is not necessary to award “nominal alimony” when modifying an 


alimony obligation down to nothing so long as the Court clearly retains jurisdiction to 
revisit the matter in the future, in the event circumstances improve. Donovan v. Donovan, 
2016 WL 4205426 (Fla. 1st


 
DCA 2016). 


 
Z. Increase in Payor Spouses Income 


 
1. Bedell v. Bedell, 583 So. 2d 1005 (Fla. 1991): A substantial increase 


in the financial ability of the paying spouse, standing alone, may be justified but does not 
require an increase in alimony. The Supreme Court in Bedell stated, “In fact, we would 
expect that a raise in alimony would be ordered when no increased need was shown only 
in extraordinary cases where equitable considerations were particularly compelling.” See 
also Shafer v. Shafer, 777 So. 2d 1090 (Fla. 2d DCA 2001)(trial court denied the Former 
Wife’s petition for an upward modification of permanent periodic alimony where the 
Former Wife showed the Former Husband’s significant increase in income, but failed to 
prove any substantial or material change in her needs; it was properly within the trial 
court’s discretion to deny the Former Wife’s petition based on its ruling that the Former 
Husband’s increased income alone was insufficient to modify alimony in that case). 


 
2. Kuczwanski v. Kuczwanski, 602 So. 2d 623 (Fla. 4th DCA 1992): 


denial of increase in alimony is required where the Wife fails to show that her needs were 
not met by the prior alimony award. See also Linstroth v. Dorgan, 2 So. 3d 305 (Fla. 4th 
DCA 2008)(there was no abuse of discretion in increasing alimony when the Former 
Husband’s income increased dramatically, enabling him to pay alimony sufficient to meet 
the needs of the Former Wife, who had been living at subsistence level). 
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3. The need for additional alimony must be determined based on the 
prior standard of living during the marriage, regardless of the post-dissolution increase in 
the financial ability of the payor spouse. Szuri v. Szuri, 759 So. 2d 709 (Fla. 3d DCA 2000) 
(payor’s ability to pay had increased 20 years after the dissolution, but the needs of the 
payee were not shown to have increased based on the standard of living at the time of the 
dissolution). 


 
4. A substantial increase in ability to pay is sufficient grounds to 


petition for a modification of alimony in cases where the needs of the recipient had not 
been met by the original alimony award, such as when the payor was temporarily earning 
less at the time of the final hearing than he or she would be earning upon the completion 
of schooling or training being pursued. See Arce v. Arce, 566 So. 2d 1308 (Fla. 3d DCA 
1990); Schlesinger v. Emmons, 566 So. 2d 583 (Fla. 2d DCA 1990)(Former Husband’s 
receipt of an inheritance created a substantial change of circumstances and was sufficient 
in itself to support an increase in alimony where the needs of the Wife had not been met in 
the initial award.); Zipperer v. Zipperer, 567 So. 2d 916 (Fla. 1st DCA 1990)(increased 
income justified an upward modification where the Former Wife could not afford to live 
according to the standard of living established in the long-term marriage). 
 


AA. All Aspects of Payor’s Spouses Income Considered in Modification 
Action 


 
1. Retained income of payor’s corporation had to be considered by 


court when determining ability to pay. Martinez v. Martinez, 761 So. 2d 433 (Fla. 3d DCA 
2000); Zipperer v. Zipperer, 567 So. 2d 916 (Fla. 1st DCA 1990). 


 
2. When determining whether the change in circumstances resulted in 


an inability to pay support, the court could properly consider the Former Husband’s 
pension benefits as part of his ability to pay alimony along with his employment income, 
even though the Former Wife had waived any interest in said pension in the parties’ 
settlement agreement, when the Former Husband petitioned for a downward modification 
of alimony due to his substantial decrease in income. Kinne v. Kinne, 599 So. 2d 191 (Fla. 
2d DCA 1992); Rain v. Rain, 687 So. 2d 79 (Fla. 5th DCA 1997) (court may consider non-
marital portion and post-dissolution accumulations of pension as a source of income in 
order to determine the ability to pay alimony, but not the marital portion which had been 
distributed to the payor spouse in the final judgment). 


 
3. A change in the tax law which had the effect of reducing the payor’s 


ability to pay, and which was anticipated but not ruled on or calculated into the alimony 
award as it was only speculative at the time of final judgment, could serve as a basis for a 
downward modification action. Allison v. Allison, 554 So. 2d 1196 (Fla. 1st DCA 1990) 
(the court granted the Former Husband’s petition for a downward modification of alimony 
because the Former Husband’s income was reduced by the Tax Reform Act which 
practically eliminated his tax shelters and was not anticipated at the time of the entry of the 
final judgment, although the Former Husband was concerned about possible effects at the 
final hearing, but the specific effect on his income was not then known). 
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4. Husband was a lawyer who lost his job and was unable to find 
comparable work. The Court found it sufficient to reduce alimony to a nominal amount. In 
the event his income from his private practice increases, then alimony may be restored. 
Brewer v. Brewer, 898 So. 2d 986 (Fla. 2d DCA 2005). 
 


BB. Ability to Pay Arrearages Must be Considered 
 


Court was reversed when it reduced alimony but then awarded arrearage payments 
which combined to create a support obligation that improperly left the Husband without 
enough money to meet his expenses and support himself. Radziwon v. Radziwon, 710 So. 
2d 748 (Fla. 4th DCA 1998). 
 


CC. Suspension of Alimony Payments 
 


1. Where the payor lacks the present ability to pay through no fault of 
his or her own, the payor should not be subjected to the accrual of arrearages. If 
unemployment is involuntary and temporary in nature (less than one year), such a situation 
would not meet the standard of a substantial change in circumstances warranting 
modification. However, if the payor demonstrates that, at least temporarily, he or she lacks 
the ability to pay, the court should suspend the payment obligation (rather than modify). 
Bennett v. Dept. of Revenue, 664 So. 2d 33 (Fla. 5th DCA 1995).  This is especially true 
where the evidence supports a finding that the payor is diligently seeking re-employment 
so that the unemployment should most likely be temporary. See also Bain v. Bain, 687 So. 
2d 79 (Fla. 5th DCA 1997) (it is proper to temporarily suspend or reduce a support 
obligation when the payor is involuntarily forced to retire and is making a good faith effort 
to become re-employed); Pitts v. Pitts, 626 So. 2d 278 (Fla. 1st DCA 1993); Ronan v. 
Ronan, 621 So. 2d 518 (Fla. 1st DCA 1993). 


 
2. It is error to permanently reduce alimony where a permanent 


reduction in income is not proven; however, if requested, temporary relief may be granted 
upon a showing of a temporary change of circumstance. Gardiner v. Gardiner, 705 So. 2d 
1018 (Fla. 5th DCA 1998) (husband had testified that his involuntary unemployment was 
not permanent, and he expected to be rehired, thus he was not entitled to have the alimony 
modified, but was entitled to have the payments suspended during the current period of his 
unemployment); Whetstone v. Whetstone, 710 So. 2d 749 (Fla. 4th DCA 1998). 
 


DD. Imputation of Income 
 
1. Concerning an initial determination of alimony award, where the 


payor spouse quit a good-paying job out of spite or frustration prior to the dissolution, and 
then, after a good faith, diligent search, was truly unable to find a job with a comparable 
salary, the court cannot impute income to that payor at the old, higher income level, where 
it is not possible for the court to make findings that there is an actual ability to earn more 
than is currently being earned.  Ensley v. Ensley, 578 So. 2d 497 (Fla. 5th DCA 1991). 


 
2. Work v. Provine, 632 So. 2d 1119 (Fla. 1st DCA 1994): in deciding 


an enforcement action, the court held that because the ex-Husband had voluntarily quit a 
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well- paying job due to his belief that his position was in jeopardy, the income that he was 
earning at the job is the income he is capable of earning and should be imputed to him 
despite his subsequent search in another city, which has not yet resulted in similar 
permanent employment. 


 
3. Court cannot impute income unless there is a finding that the payor 


is earning less than he could, based on a showing that the payor is employable or that he 
has the capability of earning more by using his best efforts. In this case, the payor became 
completely disabled; therefore, alimony should have been terminated. Gruber v. Gruber, 
857 So. 2d 329 (Fla. 2d DCA 2003); Leonard v. Leonard, 971 So. 2d 263 (Fla. 1st DCA 
2008). 


 
4. The business income from a medical practice used to pay down a 


building mortgage on a different corporation owned by the Former Husband must be 
included as available income for purposes of calculating his ability to pay. Yangco v. 
Yangco, 901 So. 2d 217 (Fla. 2d DCA 2005). 


 
5. The trial court erred in failing to impute to the former wife income 


for earnings that could reasonably be projected based on her liquid assets while imputing 
the same type of income to the former husband in a modification action. Winnier v. 
Winnier, 163 So. 3d 1279 (Fla. 2d DCA, 2015). 


 
6. When husband only pled for downward modification based on 


wife’s reduced expenses and did not plead for imputation of income or use of income to 
defray her expenses as grounds for reducing his alimony obligation, and the use of income 
from her assets was not contemplated in the parties’ MSA, the court declined to impute 
income to former wife based upon a plan of early withdrawal from her retirement accounts 
under the Internal Revenue Code, section 72t (2013), however the court did reduce the 
alimony award based upon recipient former wife’s voluntary reduction of expenses post-
divorce.  Regan v. Regan, 217 So. 3d 91 (Fla. 4th DCA 2017). 
 


EE. Retirement 
 


1. The Supreme Court of Florida has addressed the impact of 
retirement on support obligations in the case of Pimm v. Pimm, 601 So. 2d 534 (Fla. 1992). 
The Court found that although it would be a better practice to incorporate consideration of 
retirement and what will happen in the event of retirement in an agreement or final 
judgment, silence in that regard should not preclude consideration of a reasonable 
retirement as part of the total circumstances in order to determine if a sufficient change in 
circumstances exists to warrant a modification of alimony. 


 
2. Pimm set forth the following criteria for modification in cases of 


voluntary retirement: 
 
a. In determining whether a voluntary retirement is reasonable, 


the court must consider the payor’s age, health and motivation for retirement, as well as 
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the type of work the payor performs and the age at which others engaged in that line of 
work normally retire. 


 
b. Based upon the wide spread acceptance of 65 or later, the 


payor spouse should not be permitted to unilaterally choose voluntary retirement if this 
choice places the receiving spouse in peril of poverty. 


 
c. The court further found that even at the age of 65 or later, 


the payor spouse should not be permitted to unilaterally choose voluntary retirement if this 
choice places the receiving spouse in peril of poverty. 


 
d. Thus, the court should consider the needs of the receiving 


spouse and the impact a termination or reduction of alimony would have on him or her. 
 
e. In that determination, the court should also consider the 


assets of the parties and whether the provision for alimony was contained in an agreement 
between the parties or solely in a judgment of the court. (note: The 1993 amendment to 
§61.14, Florida Statutes, implicitly changed the burden of proof cited by Pimm and made 
the burden to modify support equal, whether it was pursuant to agreement or established 
by court order). 
 


3. In Wiedman v. Wiedman, 610 So. 2d 681 (Fla. 5th DCA 1993), the 
Former Husband failed to meet his burden for modification where, although his early 
retirement at 61 was involuntary due to poor health, he did not present evidence that he 
was unable to obtain alternate employment suitable to his health conditions, and he 
admitted to being physically capable of working. Distinguished by Cleary v. Cleary, 743 
So. 2d 1163 (Fla. 5th DCA 1999) (court allowed modification of alimony due to early 
retirement caused by poor health, especially where health problems precluded employment 
in the same line of work, which was the only line of work for which the Former Wife was 
qualified). 


 
4. Where a deterioration in the payee’s physical condition forced early 


retirement, and evidence was presented that the payee could no longer perform his or her 
job or any other similar job, an increase in alimony is proper. Cleary v. Cleary, 743 So. 2d 
1163 (Fla. 5th DCA 1999)(following Pimm, supra, the court must consider the 
circumstances surrounding the voluntary retirement such as a party’s age, health, 
motivation for retirement, and the customary age of retirement others in that line of work, 
in order to determine whether voluntary retirement is reasonable). 


 
5. Post judgment retirement is a substantial change of circumstances 


which may be considered along with other relevant circumstances in an action to modify 
alimony. McManus v. McManus, 638 So. 2d 1051 (Fla. 2d DCA 1994)(standard of living 
to be used in determining needs in a modification of alimony proceeding is the standard 
established during the marriage, not that existing at the time of the modification action). 


 
6. Bain v. Bain, 687 So. 2d 79 (Fla. 5th DCA 1997). Former Husband 


was entitled to abatement in support payments until such time as he found re-employment, 
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where the court properly determined that Former Husband’s retirement at age 60 was 
involuntary. Former Husband had worked for NASA, which was laying off employees and 
offering buy-out contracts, and Former Husband chose to take said offer. Trial court also 
found that Former Husband was making a good faith effort to find re-employment. 


 
7. While a Court may downwardly modify alimony due to involuntary 


retirement, the Court may award nominal alimony in these circumstances, which would 
allow the court to re-address if the payor spouse became re-employed. Lopez v. Lopez, 970 
So. 3d 388 (Fla. 3d DCA 2007); Olsen v. Olsen, 964 So. 2d 798 (Fla. 5th DCA 2007). 
 


FF. Voluntary Retirement 
 


Moniz v. Moniz, 979 So. 2d 1140 (Fla. 4th DCA 2008) – Competent substantial 
evidence supported a downward modification of alimony based upon the former husband’s 
voluntary early retirement as a police officer. The court recognized that the former husband 
had endured major health complications, including two heart procedures, a shattered knee, 
and an ankle injury throughout his career, and that coupled with his age made retirement 
reasonable. 
 


GG. Retirement Benefits 
 


Kitchens v. Kitchens, 4 So. 3d (Fla. 4th DCA 2009): The former husband retired in 
2007 at the age of seventy-three. Just prior to retiring, the former husband filed a petition 
in which he sought an order terminating his alimony obligation or reducing the amount he 
was required to pay due to a substantial change in his monthly income and the disparity 
between the parties' net worth. Treating discretionary IRA withdrawals as income for 
purposes of calculating alimony forces the owner to deplete the account at a faster rate and 
deprives the owner of the full use of an asset which, presumably, was subject to equitable 
distribution at the time of the divorce. Mandatory or minimum IRA withdrawals resemble 
payments under a defined-benefit pension plan because they are mandatory, and the 
amounts are calculated by applying a set formula. Former husband's discretionary 
withdrawals from Individual Retirement Account (IRA) did not constitute income for 
purposes of calculating his alimony obligation; however, mandatory or minimum IRA 
withdrawals, which resemble payments under a defined-benefit pension plan, are properly 
treated as income for purposes of calculating alimony. 
 


HH. Supportive Relationships 
 


1. In 2005, Florida statutory law was changed to address the effect of 
a supportive relationship on alimony. The amended statute sets forth factors for the court 
to consider in deciding a petition to terminate alimony based on cohabitation. 


 
2. §61.14, Florida Statutes, provides for a termination in alimony upon 


establishment of a supportive relationship. §61.14(1)(b), Florida Statutes, states: 
 


The court may reduce or terminate an award of alimony upon specific written 
findings by the court that since the granting of a divorce and the award of alimony a 







 


 
65 
 


supportive relationship has existed between the obligee and a person with whom the 
obligee resides. On the issue of whether alimony should be reduced or terminated under 
this paragraph, the burden is on the obligor to prove by a preponderance of the evidence 
that a supportive relationship exists. 


 
3. In determining whether an existing award of alimony should be 


reduced or terminated because of an alleged supportive relationship between an obligee 
and a person who is not related by consanguinity or affinity and with whom the obligee 
resides, the court shall elicit the nature and extent of the relationship in question. The court 
shall give consideration, without limitation, to circumstances, including, but not limited to, 
the following, in determining the relationship of an obligee to another person: 


 
a. The extent to which the obligee and the other person have 


held themselves out as a married couple by engaging in conduct such as using the same 
last name, using a common mailing address, referring to each other in terms such as "my 
husband" or "my wife," or otherwise conducting themselves in a manner that evidences a 
permanent supportive relationship. 


 
b. The period of time that the obligee has resided with the other 


person in a permanent place of abode. 
 
c. The extent to which the obligee and the other person have 


pooled their assets or income or otherwise exhibited financial interdependence. 
 
d. The extent to which the obligee or the other person has 


supported the other, in whole or in part. 
 
e. The extent to which the obligee or the other person has 


performed valuable services for the other. 
 
f. The extent to which the obligee or the other person has 


performed valuable services for the other's company or employer. 
 
g. Whether the obligee and the other person have worked 


together to create or enhance anything of value. 
 
h. Whether the obligee and the other person have jointly 


contributed to the purchase of any real or personal property. 
 
i. Evidence in support of a claim that the obligee and the other 


person have an express agreement regarding property sharing or support. 
 
j. Evidence in support of a claim that the obligee and the other 


person have an implied agreement regarding property sharing or support. 
 
k. Whether the obligee and the other person have provided 


support to the children of one another, regardless of any legal duty to do so. 
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4. This paragraph does not abrogate the requirement that every 
marriage in this state be solemnized under a license, does not recognize a common law 
marriage as valid, and does not recognize a de facto marriage. This paragraph recognizes 
only that relationships do exist that provide economic support equivalent to a marriage and 
that alimony terminable on remarriage may be reduced or terminated upon the 
establishment of equivalent equitable circumstances as described in this paragraph. The 
existence of a conjugal relationship, though it may be relevant to the nature and extent of 
the relationship, is not necessary for the application of the provisions of this paragraph. 


 
5. Where the Former Wife was living with a boyfriend who was paying 


the rent, groceries, and paid for a maid, the assistance in living expenses to the Former 
Wife must be taken into consideration in determining whether a rehabilitative alimony 
award to the recipient spouse should be continued. Bentzoni v. Bentzoni, 442 So. 2d 235 
(Fla. 5th DCA 1983). 
 


6. The fact that a boyfriend did yard work and maintenance work worth 
$132 and otherwise contributed $600 a month to the household expenses required a 
reduction in alimony to $1 per year for so long as the Wife’s needs were met. Pill v. Pill, 
583 So. 2d 1114 (Fla. 5th DCA 1992). 


 
7. Robinson v. Robinson, 788 So. 2d 1092 (Fla. 4th DCA 2001): where 


the plain language of the parties’ marital settlement agreement provided for termination of 
alimony upon the Wife’s cohabitation with another male, the trial court improperly 
interfered with the agreement by requiring consideration of a “financial impact” as a 
prerequisite to the modification of alimony; based upon the parties’ agreement, which was 
approved and incorporated into the final judgment, the court should not have considered 
the financial impact of the cohabitation. 
 


8. When a payee spouse is in a “supportive relationship” such that her 
fiancé pays for all of her expenses, and that the Former Husband sought termination of 
alimony based on his retirement at age 65 and the Former Wife’s “supportive relationship”, 
the Court should have reduced the alimony award to a nominal award which would allow 
a subsequent modification of the parties’ circumstances had they changed in the future. 
Zeballos v. Zeballos, 951 So. 2d 972 (Fla. 4th DCA 2007). 
 


9. Court must still evaluate the payee spouse’s “needs” for alimony 
even after determining that she is in a “supportive relationship.” Review of the statutory 
criteria. §61.08(2) Florida Statutes, is still applicable in determining the amount of 
alimony, even if there is a supportive relationship. Bagley v. Bagley, 948 So. 2d 841 (Fla. 
1st DCA 2007); Donoff v. Donoff, 940 So. 2d 1221 (Fla. 4th DCA 2006); Buxton v. Buxton, 
963 So. 2d 950 (Fla. 2d DCA 2007). 
 


10. A standard of review for modifications based on supportive 
relationships is a mixed question of law and fact, which results in a mixed standard of 
review. The trial court’s factual findings are reviewed based on whether there is substantial 
competent evidence to support the findings. The trial court’s conclusions as to whether the 
facts established result in a finding that the payee spouse is involved in a supportive 
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relationship is reviewed de novo. The fact that the parties did not have joint bank accounts 
was not sufficient evidence to make a factual finding that the parties do not “pool their 
assets for purposes of living expenses.” The pooling of assets can mean the providing of 
goods and services to one another even if there is no joint account. Moreover, the payee 
spouse need not be “completely dependent” on the cohabitant before finding that there is a 
“supportive relationship.” Buxton v. Buxton, 963 So. 2d 950 (Fla. 2d DCA 2007). But see 
Linstroth v. Dorgan, 2 So. 3d 305 (Fla. 4th DCA 2008)(the Wife and her paramour were 
not in a supportive relationship when (1) the paramour paid the mortgage on his home; (2) 
the Wife paid him rent; (3) they did not share income or debts; and (4) they owned no joint 
property. In so doing, the 4th DCA moves away moves away from the Second District’s 
analysis of the statute in Buxton v. Buxton, 963 So. 2d 950 (Fla. 2d DCA 2007) decided 
just a few months earlier. The 4th District disregards the 2d District’s analysis in Buxton, 
that the economic impact on the obligee was only part of the analysis in determining if a 
supportive relationship exists, and adopts the reasoning of the trial court: that §61.14(1)(b) 
requires a relationship economically equivalent to a marriage. The 4th DCA further states 
that the eleven factors set out in the statute are just guidelines to help determine whether a 
relationship economically equivalent to a marriage exists. This is drastically different then 
the findings of the 2d District in Buxton, and practitioners should continue watching this 
area as it develops. 
 


11. French v. French, 4 So. 3d 5 (Fla. 4th DCA 2009): Former husband 
filed motion to reduce or terminate alimony payments to former wife. Once a trial court 
makes a finding that a supportive relationship exists, it must by necessity either reduce or 
terminate alimony because the obligee's need has changed. Here, the former wife has been 
living with another man with all the trappings of a marriage, without the formal legality of 
one, for longer than she was married to the former husband. The former wife's net worth 
had increased from $97,000 at the time of the divorce to over $900,000. Significantly, the 
former wife's living expenses had decreased. She had no mortgage on her Florida home 
and no ongoing debts. And, she lived half the year free under Mr. Bradford's roof. The 
very purpose of §61.14(b), Florida Statutes (2006) is to recognize the “economic support” 
that results when ostensibly independent individuals chose to live under one roof in a 
“supportive relationship.” §61.14(1)(b)(3), Florida Statutes. The statute equates such a 
relationship with “economic support equivalent to a marriage” and requires a reduction or 
termination of alimony. §61.14(1)(b) 3, Florida Statutes To find that such a relationship 
exists, but find no reduction in need is a non-sequitur. Based on the facts presented here 
and the affirmative finding by the trial court that the former wife is in a supportive 
relationship, some reduction, if not termination, in alimony is warranted. 


 
12. The mere presence of a male tenant in the former wife’s residence 


does not amount to cohabitation within the meaning of the parties’ marital settlement 
agreement or the statute. Atkinson v. Atkinson, 157 So. 3d 473 (Fla. 2015). 
 


13. Former Wife and her “boyfriend” were in a supportive relationship 
based upon their holding themselves out as a marriage couple, living together for one and 
one-half years, and even participating in a wedding ceremony. The former wife and her 
boyfriend also supported each other, in whole or in part, as she paid him rent to live in his 
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home, and performed odd jobs around the house.  Martin v. Robbins, 194 So. 3d 563 (Fla. 
5th


 
DCA 2016). 


 
14. Modifications for cohabitation remain limited to being retroactively 


applied to the date of filing of a supplemental petition, and cannot be modified before such 
date to the date when the recipient began to cohabit.  Pollack v. Pollack, 181 So. 3d 1287 
(Fla. 5th


 
DCA 2015). 


 
II. Retroactive Modification 


 
1. A modification should be retroactive to the date of the filing of the 


petition seeking the modification as long as there is a finding that the payee had need, and 
that the payor had the ability to pay at the date of filing. Morgan v. Morgan, 590 So. 2d 
562 (Fla. 1st DCA 1992); Kirkland v. Kirkland, 618 So. 2d 295 (Fla. 1st DCA 1993); 
Burkhart v. Burkhart, 731 So. 2d 733 (Fla. 1st DCA 1999) (no error to make an increase 
in alimony retroactive to the date of filing where proof that the Wife had the need and that 
the Husband had a continuous ability to pay from that date).  See also Helling v. Bartok, 
987 So. 2d 713 (Fla. 1st DCA 2008). 


 
2. A termination of alimony should be effective on the date of the filing 


when the basis exists on the date of filing. Natoli v. Natoli, 641 So. 2d 477 (Fla. 3d DCA 
1994); Ray v. Ray, 707 So. 2d 358 (Fla. 2d DCA 1998). 


 
3. An error to terminate alimony retroactive to a date prior to the filing 


of a motion to terminate. Nowell v. Nowell, 634 So. 2d 235 (Fla. 1st DCA 1994); Dykes v. 
Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998). 


 
4. When a foreign order for alimony is established in Florida and 


sought to be modified, the modification can be retroactive to the date of the filing and not 
just the date of the domestication, because under the full faith and credit clause of the 
constitution, the foreign judgment must be treated the same as a non-foreign judgment, 
which is modifiable retroactively to the date of filing. Barr v. Barr, 724 So. 2d 1200 (Fla. 
1st DCA 1998); Morin v. Morin, 466 So. 2d 1255 (Fla. 2d DCA 1985).  See also Fabio 
v. Monell, 594 So. 2d 782 (Fla. 5th DCA 1992), stating that no modification can occur 
until the order is established, and therefore only retroactive to that date). 
 


5. The fact that a petition for modification of alimony is pending does 
not give the court any authority to award temporary alimony pending a final judgment in 
the action; instead, the modified alimony may be awarded retroactively to the date that the 
petition was filed. Saulnier v. Saulnier, 425 So. 2d 558 (Fla. 4th DCA 1982); Robbie v. 
Robbie, 726 So. 2d 817 (Fla. 4th DCA 1999). 
 


6. Error to make a retroactive modification to date of the supplemental 
petition, when payor received a lost wages settlement from his prior employer, which he 
then used between filing and trial, to both support himself, and pay his support obligations. 
Gurdian v. Gurdian, 198 So. 3d 65 (Fla. 2d DCA 2015). 
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JJ. Prospective Modification of Alimony Award 
 


1. Generally, “it is error to provide for an automatic, future change or 
termination of alimony based upon the anticipated occurrence of a future event.”  Hitt v. 
Hitt, 571 So. 2d 79, 80 (Fla. 4th DCA 1990).  
 


2. However, a prospective increase in alimony is permitted if the 
increase is “precisely drawn and conditioned upon a specifically identified occurrence.”  
Rao v. Rao, 501 So. 2d 38, 39 (Fla. 2d DCA 1986).   
 


3. Before prospectively increasing alimony the court must make 
“specific factual findings of extenuating circumstances that would support an automatic 
increase in alimony.  Swanston v. Swanston, 746 So. 2d 566, 568 (Fla. 1st DCA 1999).   
 


4. Conditioning an automatic increase in alimony upon the child 
reaching the age of majority, without any findings as to “extenuating circumstances that 
would support the automatic increase in alimony,” is error.  Swanston v. Swanston, 746 So. 
2d 566, 568 (Fla. 1st DCA 1999); Reid v. Reid, 365 So. 2d 1050, 1051 (Fla. 4th DCA 1978); 
Umstead v. Umstead, 620 So. 2d 1074, 1075 (Fla. 2d DCA 1993). 
 


5. Jimenez v. Jimenez, 211 So. 3d 76 (Fla. 4th DCA 2017).  The Fourth 
District Court of Appeal reversed and remanded the trial court.  The final judgment 
contained a proviso that the husband’s alimony payments would automatically increase 
upon the child graduating from high school.  The court citing Hitt, noted, “Generally, it is 
error to provide for an automatic, future change or termination of alimony based upon the 
anticipated occurrence of a future event.”   Hitt v. Hitt, 571 So. 3d 79, 80 (Fla. 4th DCA 
1990).  However, a prospective increase in alimony is permitted if the increase is “precisely 
drawn and conditioned upon a specifically identified occurrence.”  Rao v. Rao, 501 So. 2d 
38, 39 (Fla. 2d DCA 1986).  The trial court made no specific factual findings of 
“extenuating circumstances” to justify the increase. 
 


KK. Modification of Alimony Arrearages 
 
1. Support obligations accruing under a court order in a domestic case 


become vested rights of the payee and vested obligations of the payor which are not subject 
to retroactive modification. Larger v. Diaz, 595 So. 2d 1092 (Fla. 3d DCA 1992); HRS v. 
Puglia, 600 So. 2d 484 (Fla. 3d DCA 1992); Barr v. Barr, 724 So. 2d 1200 (Fla. 1st DCA 
1998). 


 
2. Past-due installments of alimony become vested property rights of 


the recipient, and those that are due and owing prior to the petition for modification and 
are not subject to retroactive modification. Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 
1998). 


 
3. “The right of a Wife to payment of alimony in arrears is vested, and 


while it is within the discretion of the court to refrain from holding the Husband in contempt 
for non- payment, the Wife is entitled to enforcement of the payment by legal process and 
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by such equitable remedies as the trial court may determine to be appropriate or necessary.” 
Doyle v. Doyle, 789 So. 2d 499 (Fla. 5th DCA 2001), citing Smithwick v. Smithwick, 343 
So. 2d 945 (Fla. 3d DCA 1977). 


 
4. However, arrears and retroactive downward modifications may 


intersect. Once a modification is granted and made retroactive, the obligor may seek relief 
from any money judgments or arrearage awards that have already been granted based upon 
Florida Rule of Civil Procedure 1.540 (b)(4) or (5).  See also Benedict v. Benedict, 181 So. 
3d 583 (Fla. 4th DCA 2016). 
 


LL. Jurisdiction to Modify A Foreign Alimony Award 
 


Concerning the enforcement and modification of foreign alimony awards, A 
Florida court may enforce, but not modify, a spousal support order issued by a foreign court 
which has continuing exclusive jurisdiction over that order under the laws of that state. 
§88.2051(6) and §88.2061(3), Florida Statutes. 
 


MM. Jurisdiction To Modify Alimony Award to Non-Resident Party 
 


When the party subject to the continuing exclusive jurisdiction of the tribunal no 
longer resides in the issuing state, then the tribunal may apply §88.3181 to receive 
assistance from another state with the receipt of evidence and to conduct discovery. 
§88.2061(2), Florida Statutes. Of course, Florida has to have acquired personal jurisdiction 
over the non-resident party in order to enforce or modify a support order. 
 
VII. Modification of Injunctions for Protection Against Domestic Violence (which 


could contain provisions for support and / or parenting) 
 


A. Burden to Dissolve Injunction for Protection Against Domestic 
Violence 


 
1. A party seeking a dissolution of an injunction must demonstrate that 


the scenario underlying the injunction no longer exists so that the continuation of the 
injunction would serve no valid purpose. Noe v. Noe, 217 So. 3d 196 (Fla. 1st DCA 2017) 
citing Alkhoury v. Alkhoury, 54 So. 3d 641, 642 (Fla. 1st DCA 2011).  See also Hamane v. 
Elofir, 2017 WL 3567310; 2017 Fla. App. LEXIS 11860 (Fla. 5th DCA Aug. 18, 2017). 


 
2. A party opposing the dissolution of the injunction must demonstrate 


that he or she “reasonably maintains a fear of becoming a victim of domestic violence.” 
Noe v. Noe, 217 So. 3d 196 (Fla. 1st DCA 2017) citing Alkoury v. Alkoury, 54 So. 3d 641 
(Fla. 1st DCA 2011). 


 
3. Noe v. Noe, 217 So. 3d 196 (Fla. 1st DCA 2017):  Incarcerated 


movant files a motion to dissolve an injunction for protection against domestic violence 
that had been entered 15 years prior.  The injunction was entered when the movant and the 
appellee were married, and the appellee was pregnant.  Injunction was entered, parties 
divorced, child was born, and parties complied with injunction for several months.  
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Notwithstanding the injunction, the parties began having contact and the appellee became 
pregnant with twins.  One twin died and one survived and the parties continued to reside 
together due to, per appellee’s testimony, financial constraints and the medical needs of the 
surviving twin.  The appellee did eventually leave after the appellant disconnected the 
baby’s heart monitor, resulting in a life-threatening situation.  The appellee was 
incarcerated beginning in 2010 and he’d had no contact with the appellant since that time, 
but his sentences was going to expire in less than 5 years.  Appellee testified that she feared 
for her safety based upon his vindictive feelings towards her and his habit of reappearing 
in her life just when she thought he was gone (His parental rights to the child were 
terminated in 2005).     


 
4. The First District Court of Appeal specifically stated that, 


“Undoubtedly, many circumstances have changed since the entry of the injunction in 
February of 2000.  Appellant asserts his incarceration and resulting years of no-contact 
with Appellee are sufficient enough to entitle him to a dissolution of the injunction.  
However, he relies on only part of the proof required.”   


 
5. The First District concluded the trial court did not abuse its 


discretion when denying the incarcerated movant’s petition to dissolve the injunction by 
concluding, based upon the facts presented, that the injunction still serves a valid purpose. 


 
B. Standard of Review:  Abuse of discretion. Noe v. Noe, 217 So. 3d 196 (Fla. 


1st DCA 2017).  
 


1. Trial court has broad discretion in granting, denying, dissolving or 
modifying an injunction unless a clear abuse of discretion is demonstrated.  Simonik v. 
Patterson, 752 So. 2d 692 (Fla. 3d DCA 2000).  


 
2. Especially true when there is live testimony.  Shierling v. Hall, 67 


So. 3d 251 (Fla. 2d DCA 2010). 
 


3. Spaulding v. Shane, 150 So. 3d 852 (Fla. 2d DCA 2014)(motion to 
dissolve granted when movant’s release from prison was decades away). 


 
4. Baker v. Baker, 112 So. 3d 734 (Fla. 2d DCA 2013)(motion to 


dissolve granted when movant’s release was also decades away). 
 


C. Entitlement to Hearing on Motion to Dissolve if Motion Legally 
Sufficient 


 
1. Alston v. Haines, 215 So. 3d 1292 (Fla. 5th DCA 2017).  Mr. Alston 


moved to vacate the injunction for repeat violence claiming that due to his 10-year sentence 
for incarceration on unrelated charges, his circumstances had changed.  He claimed that 
the injunction was preventing his participation in “courses and education classes, 
rehabilitative programs, jobs, transferring to certain facilities.”  Trial court denied the 
motion without a hearing.  The court held, “….an evidentiary hearing is required on a 
motion to modify or dissolve an injunction when the motion is legally sufficient.”  Alston 
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v. Haines, 215 So. 3d 1292 (Fla. 5th DCA 2017) citing Bennett v. Abdo, 167 So. 3d 522 
(Fla. 5th DCA 2015); Raymonvil v. Lewis, 46 So. 3d 139 (Fla. 5th DCA 2010); Cf. Woolley 
v. Nelson, 183 So. 3d 476 (Fla. 2d DCA 2016)(holding that a hearing was required on a 
motion to dissolve an injunction when an inmate alleged injunction was preventing him 
from obtaining a lower custody level, taking advantage of rehabilitation programs, or 
transferring to a facility closer to home). 
 
VIII. Modification of Parenting Plans 
 


A. Temporary Parenting Plans 
 


 Modify Temporary Parenting Plans – Trial court not required to find a substantial 
change of circumstances in order to modify a temporary custody order.  Riddle v. Riddle 
and The Plank Factory, Inc., 214 So. 3d 694 (Fla. 4th DCA 2017). 
 


1. Burden of Proof to Modify Temporary Order.  Section 61.14(11)(a), 
Florida Statutes provides that the court may, “upon good cause shown” and without a 
showing of a substantial change in circumstances, modify, vacate or set aside a temporary 
parenting order. 


 
2. Temporary Timesharing Order Requiring Supervised Timesharing 


must set forth steps to obtain unsupervised timesharing.   
 


3. Standard of Review:  Abuse of Discretion Standard.  The order must 
be based on competent, substantial evidence. 


 
B. Permanent Parenting Plans 


 
1. Burden of Proof:   


 
a. Substantial, material and unanticipated change in 


circumstances AND 
 
b. Modification is in the best interest of the child. 


 
c. §61.13(3), Florida Statutes, provides, “For purposes of 


establishing or modifying parental responsibility and creating, developing, approving, or 
modifying a parenting plan, including a timesharing schedule, which governs each parent’s 
relationship with his or her minor child and the relationship between each parent with 
regard to his or her minor child, the best interest of the child shall be the primary 
consideration.  A determination of parental responsibility, a parenting plan, or a time-
sharing schedule may not be modified without a showing of a substantial, material 
and unanticipated change of circumstances and a determination that the modification 
is in the best interests of the child.  Determination of the best interests of the child shall 
be made by evaluating all of the factors affecting the welfare and interests of the particular 
minor child and the circumstances of that family, including but not limited to…..” and the 
statute then lists 20 factors as (a) through (t).   
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Wade v. Hirschman, 903 So. 2d 928, 933-34 (Fla. 2005) see also Jannotta v. Hess, 


959 So. 2d 373, 374 (Fla. 1st DCA 2007)(citing Wade v. Hirschman, 903 So. 2d 928, 933-
34 (Fla. 2005)).  “Stated differently, a movant must show that (1) circumstances have 
substantially and materially changed since the original custody determination, (2) the 
change was not reasonably contemplated by the parties, and (3) the child’s best interests 
justify changing custody.” Reed v. Reed, 182 So. 3d 837, 840 (Fla. 4th DCA 2016)(citing 
Wade, 903 So. 2d at 931 n.2). 
 


2. Extraordinary Burden.  The burden remains extraordinary.   
 
a. The First District Court of Appeal referred to the burden to 


prove a substantial change of circumstances as “extraordinary.”  Korkmaz v. Korkmaz, 200 
So. 3d 263 (Fla. 1st DCA 2016) citing Bon v. Rivera, 10 So. 3d 193, 195 (Fla. 4th DCA 
2009); Bartolotta v. Bartolotta, 687 So. 2d 1385, 1387 (Fla. 4th DCA 1997).  Other courts 
have recently reminded litigants that the burden to prove a substantial change of 
circumstances is “extraordinary.”  George v. Lull, 181 So. 3d 538 (Fla. 4th DCA 2015) 
(The extraordinary burden in showing a substantial unanticipated change in circumstances 
provides stability to the original timesharing plan which is intended to preclude disruption 
in the lives of children by preventing frequent disputes over the plan); Ledoux-Nottingham 
v. Downs, 163 So. 3d 560 (Fla. 5th DCA 2015). 


 
b. Korkmaz cites prior cases that held a parent requesting the 


modification must establish more than “an acrimonious relationship and a lack of effective 
communication in order to show a substantial change” of circumstances. Sanchez v. 
Hernandez, 45 So. 3d 57 at 62 (Fla. 4th DCA 2010); see also Ogilvie v. Ogilvie, 954 So. 
2d 698 (Fla. 1st DCA 2007)(holding that the inability of parents to communicate does not 
amount to a substantial change of circumstances); McKinnon, 899 So. 2d at 360 (same); 
Ring v. Ring, 834 So. 2d 216 (Fla. 2d DCA 2002)(concluding that the parties’ failure to 
communicate and their continued hostility did not constitute a material change in 
circumstances). In fact, even when one parent fails to keep the other parent apprised of a 
child’s activities, this type of communication problem— in and of itself—is insufficient to 
establish a material change in circumstances for purposes of a modification order. Sanchez, 
45 So. 3d at 62.  


 
c. The Korkmaz opinion reads as follow:  In his Amended 


Supplemental Petition for Modification, the former husband alleges that the former wife 
has alienated him from his daughter and attempted to undermine his relationship with his 
child. In support of these conclusory statements, he details a multiplicity of communication 
and cooperation issues and references events that indicate a rancorous and hostile 
relationship between the parties. While, if true, the former husband’s specific factual 
allegations are certainly troubling, they are insufficient to meet the “extraordinary 
burden” of constituting the type of substantial and material change that warrants the 
granting of a modification order. Sanchez, 45 So. 3d at 62 (viewing the father’s 
allegations in a light most favorable to the father showed that the mother did have difficulty 
communicating with the father regarding decisions involving the child and displayed 
hostility toward him, but “[t]he father . . . needed to prove more than merely an acrimonious 
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relationship and a lack of effective communication in order to show a substantial change”); 
Bazane v. Gambone, 924 So. 2d 952 (Fla. 3d DCA 2006)(holding that “[t]he parents’ 
acrimonious relationship and lack of effective communication [did] not constitute a 
material change in circumstances to warrant modification of custody.”); accord Ragle v. 
Ragle, 82 So. 3d 109, 113 (Fla. 1st DCA 2011) (“It is abundantly clear from the pleadings, 
the custody evaluation, and the Statement of Proceedings that the primary problem was the 
parents’ refusal to adequately communicate and cooperate. While this may have been 
exacerbated by Appellant’s minor relocation, this is not sufficient to raise this to the level 
of a substantial change in circumstances”).   


 
d. The First District Court of Appeal affirmation of the trial 


court’s dismissal of a petition to modify that was based upon allegations of alienation and 
poor communication/cooperation between the parents in Korkmaz v. Korkmaz, 200 So. 3d 
263 (Fla. 1st DCA 2016) is not surprising given the long line of cases that have held that it 
takes more than an acrimonious relationship to prove a substantial change of circumstances 
to warrant modification. Blevins v. Blevins, 172 So. 3d 568 (Fla. 5th DCA 2015); Sanchez 
v. Hernandez, 45 So. 3d 57 (Fla. 4th DCA 2010); Ragle v. Ragle, 82 So. 3d 109 (Fla. 1st 
DCA 2011); Ogilvie v. Ogilvie, 954 So. 2d 698 (Fla. 1st DCA 2007); McKinnon v. Staats, 
899 So. 2d 357 (Fla. 1st DCA 2005); Cooper v. Gress, 854 So. 2d 262, 267 (Fla. 1st DCA 
2003); Chapman v. Prevatt, 845 So. 2d 976 (Fla. 4th DCA 2003).    
 


C. Venue to Modify Parenting Plan 
 


1. §61.13(2)(d), Florida Statutes, provides that the proper venue for an 
action to modify a parenting plan is, “the circuit court in the county in which either parent, 
and the child reside or the circuit court in which the original order approving or creating 
the parenting plan was entered.  The court may change venue in accordance with s. 47.122.” 
 


2. Venue to Establish a Foreign Judgment. 
 


Section 47.011, Florida Statutes applies to actions to establish a foreign decree as 
a Florida judgment.  The statute provides that “actions shall be brought only in the county 
where the defendant resides, where the cause of action accrued, or where the property in 
litigation is located.  Nunez-Miller v. Miller, 209 So. 3d 619 (Fla. 5th DCA 2017). 
 


D. Modifying Supervised Timesharing to Unsupervised 
 
1. Temporary.  An order requiring that a parent’s timesharing be 


supervised, must set forth steps to obtain unsupervised timesharing.  Curiale v. Curiale, 
220 So. 3d 554 (Fla. 2d DCA 2017)(reversing and remanded to set forth the steps the 
Mother must take to reestablish unsupervised timesharing).   
 


In Curiale, the order on appeal was a temporary timesharing order.  Therefore, upon 
remand and the trial court establishing the steps the Mother must take to modify the 
temporary order, thereafter, upon satisfying those steps, the Mother could merely file a 
Motion to Modify and would not be required to show a substantial change of 
circumstances, but merely “good cause” for modifying the temporary parenting order. 
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2. Permanent Parenting Plan.  A permanent parenting plan requiring 


supervised timesharing must also set forth the steps necessary to lift supervision.  Whissell 
v. Whissell, 222 So. 3d 594 (Fla. 4th DCA 2017).  The order does not specifically state that 
upon satisfying the steps, the supervision is automatically lifted or whether the supervised 
parent must file a supplemental petition to modify alleging that their completion of the 
required steps constitutes a substantial, material, unanticipated change in circumstances 
and modification of the plan (i.e. lifting supervision) is in the best interests of the minor 
children.  Given that courts do not approve automatic prospective modifications regarding 
timesharing/relocation and that the final order is res judicata with respect to parenting and 
timesharing until such time as the court modifies the order, one must conclude that a 
supervised parent must file a supplemental petition in order to enjoy the freedom of 
unsupervised timesharing.  See also Purin v. Purin, 158 So. 3d 752 (Fla. 2d DCA 
2015)(quoting Nelson v. Nelson, 651 So. 2d 1252, 1254 (Fla. 1st DCA 1995) which held a 
court may not consider potential future, or even anticipated, events as a substitute for 
evidence). 
 


E. Grandparent Visitation is Enforceable under Full Faith and Credit of 
a Foreign Decree 


 
Mr. Strinko appealed the trial court’s dismissal of his petition to domesticate and 


modify an Ohio judgment.  The Third District Court of Appeal, relied upon Ledoux-
Nottingham v. Downs, 210 So. 3d 1217 (Fla. 2017) in which the Florida Supreme Court 
held that Full Faith and Credit, rather than comity principles, governs the domestication 
and enforcement of the judgement of a sister state of competent jurisdiction.  The Court 
further held that despite Florida’s privacy laws and their effect on grandparent visitation, 
the properly domesticated judgment of a sister state allowing grandparent visitation is 
enforceable in Florida.  Strinko v. Strinko, 225 So. 3d 367 (Fla. 3d DCA 2017).   
 


If it is enforceable, isn’t it therefore modifiable?  It appears that the grandfather had 
filed a petition to domesticate and modify the foreign decree.  The opinion does not address 
what the grandfather was attempting to modify since he already had grandparent visitation.  
The Third District held it was enforceable, but does not address whether it is modifiable.  
If it is enforceable under Full Faith and Credit, is it not modifiable?   
 


One may conclude that a parent may not file a petition to domesticate and modify 
a foreign decree granting grandparent visitation seeking to eliminate the grandparent 
visitation on the basis that the foreign decree violates Florida’s privacy laws.  The Supreme 
Court specifically disapproved the decision of the Second District in Fazzini v. Davis, 98 
So. 3d 98 (Fla. 2d DCA 2012) to the extent that it holds that Florida’s public policy may 
provide an exception to the full faith and credit due judgments of sister states.   
 


F. No Prospective Relocation 
 


Trial court erred by holding that a parent could relocate at some point in the future 
from Texas to any other state in the continental United States without meeting the 
requirements of section 61.13001, Florida Statutes.  Horn v. Horn, 225 So. 3d 292 (Fla. 
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1st DCA 2017).  See also Arthur v. Arthur, 54 So. 3d 454 (Fla. 2010); Purin v. Purin, 158 
So. 3d 752, 753 (Fla. 2d DCA 2015).    
 


G. No Denial of Relocation Based on Prospective Events (Father’s 
Promises to Get/Do Better) 


 
Trial court abused its discretion when wife had met her burden of proving that 


relocation was in the best interest of the child in finding that father’s promise of change in 
his future behavior was sufficient rebuttal to deny mother’s petition for relocation.  
Solomon v. Solomon, 221 So. 3d 652 (Fla. 4th DCA 2017). 
 


H. Changing of Child’s Therapist Without Petitioning to Modify 
 


Parties’ MSA specified that child was to continue in counselling with a specific 
therapist named in the parties’ MSA.  Mother relocated with the minor children from 
Orange County to Merritt Island (note, per google search that is approx. 45 miles).  The 
specific therapist was then inconvenient for the Mother, so she changed the children’s 
therapist (without petitioning to modify the MSA) but continued the child in counselling 
with a different therapist, which, obviously, the Father opposed.  The Father moved to hold 
the Mother in contempt for not complying with the MSA to take the child to the specific 
therapist named therein.  The trial court declined to hold the Former Wife in contempt, 
finding that she was complying with the intent of the MSA by continuing to take the 
children to counselling, that the parties MSA did not spell out that the named therapist was 
the “only” acceptable therapist, nor did it specify how long that specific therapist would 
continue counseling the children.  Raton v. Raton, 207 So. 3d 978 (Fla. 5th DCA 2016). 
 


Query:  The Mother may have complied with the intent, or shall we say, “spirit” of 
the MSA by continuing to take the children to therapy, but, was she complying with the 
intent and spirit of shared parental responsibility?  The Mother moved the children 
approximately 45 miles away and took the children to a therapist over the Father’s 
objection.   
 


Note:  Must be specific in the MSA if you want to enforce clause by contempt and 
ensure it requires a supplemental petition to modify the clause.     
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ART – ARTIFICIAL REPRODUCTIVE TECHNOLOGY 
GESTATIONAL SURROGACY & PREPLANNED ADOPTION 


 
 
GENERAL PROVISIONS 
 
 Definition of “ART” a/k/a “Third Party Reproduction” 
  


§742.13 (1)  
 


 Assisted reproductive technology” means those procreative procedures which 
involve the laboratory handling of human eggs or preembryos, including, but not 
limited to, in vitro fertilization embryo transfer, gamete intrafallopian transfer, 
pronuclear stage transfer, tubal embryo transfer, and zygote intrafallopian 
transfer. 


 
ART MEDICAL PROCEDURES 
    
 A. In Vitro - §742.13(10) 
 
 B. In Vitro Fertilization Embryo Transfer - §742.13(11) 
 
 C. Gamete Intrafallopian Transfer - §742.13(8) 
 
 D. Pronuclear Stage Transfer or Zygot Intrafallopian Transfer – 742.13(13) 
  
 E. Tubal Embryo Transfer - §742.13(15) 
 
PRESUMED STATUS OF CHILD CONCEIVED THROUGH ART MEDICAL 
PROCEDURE 
  


§742.11 – Irrebuttable Presumption of Parentage 
 


(1) Except in the case of gestational surrogacy, any child born within wedlock 
who has been conceived by the means of artificial or in vitro insemination is 
irrebuttably presumed to be the child of the husband and wife, provided that 
both husband and wife have consented in writing to the artificial or in vitro 
insemination. 
 
(2) Except in the case of gestational surrogacy, any child born within wedlock 
who has been conceived by means of donated eggs or preembryos shall be 
irrebuttably presumed to be the child of the recipient gestating woman and her 
husband, provided that both parties have consented in writing to the use of 
donated eggs or preembryos. 
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ART LEGAL PROCEDURES 
 
 A.  Donation - §742.14 
  1. Egg 
   §742.13(3) 
  2. Sperm 
   §742.13(14) 
  3. Preembryo (Embryo Donation) 
   §742.13(12) 
 
 B. Gestational surrogacy 
  §742.13 - §742.17 
 
 C. Preplanned Adoption a/k/a Traditional Surrogacy 
  §63.213 
  
DONATION - §742.14 
 
 A. Case Law  
 
 D.M.T. v. T.M.H. 129 So.3d 320 (Fla. 2013) 


The Constitution mandates that courts interpret Chapter 742 in a gender-neutral 
manner.  A biological mother who authorized her same sex partner to carry a fetus 
created with her egg and donor sperm was not a donor under Florida law.  The 
biological mother seized her opportunity interest by actively parenting the child.  
An interpretation of 742.14 & 742.13(2) that limits application to a married 
husband and wife violates the Equal Protection Clauses of the Florida and the 
United States Constitution.  
 
B.W.P. v. A.L.H., 155 So.3d 1229 (2nd DCA Fla. 2015) 
Sperm donor may not seek to establish paternity even if the donor contract was 
void because sec. 742.14 precludes recognition of parental rights.  (citing, 
Lamaritata v. Lucas, 823 So.2d 316 (Fla. 2d DCA 2002)). 
 
 
A.A.B. v. B.O.C., 112 So.3d 761 (Fla. 2nd DCA 2013) 
A man who executes a sperm donor agreement relinquishing all of his potential 
parental rights is a sperm donor even though conception occurred outside of a 
medical facility but not in the “old fashion way”.  The sperm donor is prohibited 
from seeking to establish parental rights. 
 
Jansses v. Alicea, 30 So.3d 680 (Fla. 3rd DCA 2010) 
In the absence of a written contract, it is an issue of fact whether a biological 
father who donated his sperm for the artificial conception of a child with the 
biological mother is a sperm donor or one member of a commissioning couple.  If 
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the father is a member of a commissioning couple, his donation is not subject to 
the provisions of sec. 742.14. 
 
Budnick v. Silverman, 805 So.2d 1112 (Fla. 4th DCA 2002) 
A man who executes an agreement to impregnate a woman in the “usual and 
customary manner” is not a sperm donor.  The donation provisions of 742 
mandate that conception occur in an artificial manner. 
 
Lamaritata v. Lucas, 823 So.2d 316 (Fla. 2nd DCA 2002) 
A man who donated his sperm to a woman who gave birth to twins conceived 
through artificial insemination is a sperm donor.  The man executed an agreement 
surrendering all of his parental rights and responsibilities.  The man and woman’s 
relationship was limited to participated in the ART proceeding, thus they could 
not qualify as a commissioning couple. 


 
B. Donor-Recipient Agreement – Basic Elements  
 (Don’t Rely On The IVF Center’s Forms!) 


 
1. Eggs, Sperm and Embryos are Personal Property. 


- Kurchner v. State Farm Fire and Casualty Co., 858 So.2d 122 (Fla. 3rd 
DCA 2003) 


 
2. Specify donor’s intent not to parent any resulting children.  


 
3. Clearly state donor’s immediately, irrevocably and unconditional 
surrender of sperm, egg or pre-embryo to recipient intended parent(s).  Surrender 
must clearly provide for surrender of all legal rights and responsibilities to any 
resulting children.  Specify in agreement and separate surrender document 
executed before two witnesses and a separate notary. 


 
4. Specify intended method of conception.  Must be an artificial method even 
when intended location of conception is outside of a medical facility.  Advise 
client they cannot conceive in the “traditional manner” or will void the agreement. 


 
5. If known donor, clearly state that any contact does not void the agreement. 


 
6. Provide for waivers of liability (assumption of the risk contract) and 
medical insurance to cover any medical complications of donor.   


 
7. Provide for reasonable compensation ($2500-$7500+), regardless of 
outcome of cycle.  Recipient must purchase medical complications policy to 
compensate donor for cost of all medical complications. 
 
8. Donor assumes the risk of any and all medical complications resulting 
from the donor cycle. 
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9. Provides for disposition of unused genetic material.  Any unused material 
cannot be returned to donor or may void the contract. 
  
10. Donor & Recipient(s) must have separate and independent legal counsel. 
 
11. Consider Indian Child Welfare Act issues and complications. 
 


C. Embryo Donation Agreements. 
Must include Applicable Elements from Above.   
Additional Provisions. 
 


  1. Specify Purpose of Embryo Donation. 
 
   a. Only for use by identified Recipient Couple/Person. 
 
   b. Only to conceive a child. 
 
   c. May prohibit donation to third-party or to science. 
 
  2. Specific time frame to use the embryos. 
 
   a. Traditionally one year limit. 
   
   b. Must research origin of embryo.   
    i.e.:  If embryo created from donor material, check 


original donor agreement to determine whether recipient authorize 
to donate any resulting embryo. 


 
   c. Post donation contact provisions.  Notify donors of: 
     
    i. IVF procedure. 
    ii. Birth of child. 
    iii. Request for future medical information. 
    iv. Sibling contact. 


 
 D. Disposition of unused or cryopreserved embryos. 
 
  1. Clients should include embryos in estate plan. 
 
  2. Advise clients to enter into agreements regarding unilateral 


authority to use or donate embryos. 
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GESTATIONAL SURROGACY 
 §742.13 - §742.17 
 
 A. Agreements - §742.15 
   


1. Prerequisites to Entering Into Gestational Surrogacy Agreements. 
 


a. Gestational Surrogate must be over 18 years of age. 
 
b. Commissioning Couple must be legally married.  Sec. 742.13(2) 
defines Commissioning Couple as an intended mother and intended father.  
Courts must apply a gender-neutral interpretation to this provision. 
Obergefell v. Hodges, 135 S.Ct. 2584 (2015) 
D.M.T. v. T.M.H. 129 So.3d 320 (Fla. 2013) 
 
c. The opinion of a physician licensed under chapters 458 or 459 that 
the intended mother cannot physically gestate a pregnancy to term; that 
gestation will risk the intended mother’s health or the gestation will risk 
the fetus’ health. 


 
2. Statutory Contract Requirements - §742.15(3). 
 


a. The commission couple agrees that the gestational surrogate is the 
sole source of consent with respect to clinical intervention and 
management during the pregnancy.   
 
b. The gestational surrogate agrees to submit to reasonable medical 
evaluation and treatment and to adhere to reasonable medical instructions 
about her prenatal health. 
 
c. The gestational surrogate agrees to relinquish any parental rights 
upon the child’s birth and to proceed with the judicial proceedings 
prescribed under s. 742.16 unless testing establishes that neither member 
of the commissioning couple is the genetic parent of the child(ren). 


 
d. The commissioning couple agrees to accept custody of and to 
assume full parental rights and responsibilities for the child immediately 
upon the child’s birth, regardless of any impairment of the child unless 
testing establishes that neither member of the commissioning couple is the 
child’s genetic parent. 
 
e. The gestational surrogate agrees to assume parental rights and 
responsibilities for the child born to her if it is determined that neither 
member of the commissioning couple is the genetic parent of the child. 
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f. The commissioning couple’s detailed agreement to pay only 
reasonable living, legal, medical, psychological and psychological and 
psychiatric expenses of the gestational surrogate directly related to 
prenatal, intrapartal and pospartal periods 


 
 


3. Other Essential Contract Requirements. 
 


a. Neither party may terminate the agreement after a pregnancy is 
diagnosed. 


 
b. No final “consent” is required from the gestational surrogate or her 
husband following birth of the child. 
 
c. The intended number of ART cycles the parties contemplate and 
the number of embryos the gestational surrogate consents to be 
transferred. 
 
d. Psychological evaluation/counseling. 
 
e. Gestational surrogate’s agreement on invasive prenatal testing, 
selective  reduction, and termination of pregnancy. 
 


f. Escrow agency and agreements. 
 


g. Medical and catastrophic health insurance and life insurance for 
gestational surrogate.  
 
h. Designated guardian of child in the event of the premature death of 
the commissioning couple. 


 
4. Premature Death of Commissioning Couple - § 742.17. 
 


a. The standby guardians should be responsible for fulfillment of the 
contract terms.  The escrow provisions of the contract must provide that 
the contract is fully funded prior to embryo transfer. 
 
b. Gestational Surrogate must agree to cooperate with any necessary 
legal proceedings to fulfill intent of contract. 
 
c. Disposition of remaining genetic material. 
 
d. Custody of the embryos shall be governed by the commissioning 
couple’s will or any post-nuptial agreement. 
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5. Supplemental Documents. 
 


a. Health Care Advance Directive/Power of Attorney – assists the 
Commissioning Couple in the event the delivering hospital views the 
surrogacy arrangement as an adoption, requiring the surrogate make 
medical decisions concerning the child, etc.  


 
b. Designation of Guardian of Child – to carry out financial terms & 
assume custody of the child upon birth in the event of death of 
Commissioning Parents.  Should be reviewed and signed by 
Commissioning Parent(s), Surrogate, and intended guardian. 
 
c. Gestational surrogate’s surrender of rights. 


 
6. Petition for Final Declaratory Order Affirming Parental Status – §742.16. 
 


a. Filed within 3 days of child’s birth.  
 
b. Notice to all parties and IVF facility. 
 
c. Plead grounds & establish legalities of agreement. 
 
d. Exhibit medical affidavit establishing genetic connection between 
child and one member of commissioning couple. 
 
e.  Request amended birth certificate 


 
7. Optional Pre-Birth Petition for Parentage Order. This is a declaratory 
action under the contract.  Establishes parentage before birth to provide for 
medical care and custody of the child pending post birth judgment.  
     


PREPLANNED ADOPTION A/K/A TRADITIONAL SURROGACY 
 §63.213 
 


1. The legislature initially enacted the provisions of the preplanned adoption statute 
as Florida’s law regulating traditional surrogacy.  In a traditional surrogacy arrangement, an 
intended parent(s) (a couple, a single person or two unmarried persons) contracts with a 
volunteer mother to conceive a child through an ART procedure using the volunteer mother’s 
egg and the legal or biological sperm of the intended parent(s).  The volunteer mother signs a 
preconception consent for adoption simultaneous with execution of the agreement and she has 
48-hours after the child’s birth to rescind her consent for adoption. A traditional preplanned 
adoption is widely regarded as risky.  Practitioners must advise clients to use an egg donor and 
avoid a biological connection to the volunteer mother.  


 
2. In 2012, the legislature amended the statute to reflect that the 48 hour rescission 


period only applied to a volunteer mother who has a biological connection to the child. 
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§63.213(1)(b).  This revision allowed single parents and unmarried couples to safely contract 
with a surrogate, an option not technically available under Florida law.  Sec. 742.15 mandates 
that only a commissioning couple may contract with a gestational surrogate.  In the case of a 
single parent or an unmarried couple contracting with a surrogate with no intended biological 
connection to the child, the practitioner should prepare a contract that reflects the legal 
provisions of 63 and 742.  
 


3. Minimum Statutory Requirements for Preplanned Adoption Agreements.  
 


a. The final adoption and transfer of custody must be reviewed by the court. 
 


b. Volunteer Mother must be: 
i. 18 years of age or older,  


ii. agrees to undergo a specific medical evaluation and treatment plan,  
iii. executes a consent to surrender parental rights simultaneous with 


execution of the pre- planned adoption agreement (prior to 
commencement of pregnancy attempt).  The consent is subject to a 48-
hour rescission period following the child’s birth only when the child is 
genetically related to the volunteer mother. 
  


c. Intended Father who is also a biological father must acknowledge that he is aware 
that he shall assume all parental rights and responsibilities even if the contract is 
terminated or the consent is revoked.   
   


d. Intended parent(s) acknowledge that they may not receive full custodial rights to 
the child in the event the volunteer mother rescinds her consent. 
 


e. Intended parents(s) agree to pay all reasonable legal, medical, psychological or 
psychiatric expenses of the volunteer mother. 
 


f. Intended parent(s) may pay reasonable living expenses; lost wages due to the 
pregnancy; and compensation for inconvenience, discomfort and medical risk. 
 


g. Intended parent(s) agree to accept full legal custody of the child immediately 
upon birth regardless of impairment. 
 


h. Specify type of post birth genetic testing. 
 


i. The agreement maybe terminated at any time by any party. 
 


4. Provisions Prohibited by Statute.  
 


a. Reduction in amount owed to volunteer mother when the child is stillborn or 
impaired. 
 


b. A bonus to the volunteer mother when the child is born healthy. 
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c. Requiring termination of the volunteer mother’s pregnancy. 


 
5. Prohibition Against Simultaneous Representation of Intended Parent(s) and 


Volunteer Mother. 
 
6. Prohibition Against Payment to any Agent, Finders or Intermediaries (including 


Attorneys and Physicians) to locate a Volunteer Mother.  
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Equitable Distribution 


Pursuant to Fla. Stat. §61.075(1), in a proceeding for dissolution of marriage, in 
addition to all other remedies available to a court to do equity between the parties, or in a 
proceeding for disposition of assets following a dissolution of marriage by a court which 
lacked jurisdiction over the absent spouse or lacked jurisdiction to dispose of the assets, the 
court shall set apart to each spouse that spouse's non-marital assets and liabilities. 


 
The Court must therefore begin with a determination of whether an asset is marital 


or non-marital. 
 
In Conlin v. Conlin, 212 So.3d 487 (Fla. 2d DCA 2017), the parties disagreed as to 


where a Parent PLUS loan in the amount of $12,900 the husband incurred on behalf of the 
parties' daughter for her education was marital or nonmartial. The trial court failed to 
characterize it and distribute it accordingly. The trial court therefore erred in failing to do so.  
Section 61.075(1) provides that “the court shall set apart to each spouse that spouse's 
nonmarital assets and liabilities.” Section 61.075(3) further provides that “[t]he distribution 
of all marital assets and marital liabilities ... shall include specific written findings of fact” 
including the “[c]lear identification of nonmarital assets and ownership interests” and the 
“[i]dentification of the marital liabilities and designation of which spouse shall be responsible 
for each liability.” § 61.075(3)(a), (c). The trial court is thus required to identify all marital 
and nonmarital assets and liabilities before it equitably distributes those that are 
marital. See Wolf v. Wolf, 979 So.2d 1123, 1125 (Fla. 2d DCA 2008) (“Section 61.075(3) ... 
requires the trial court to clearly identify and value all of the marital and nonmarital assets 
and liabilities and to determine entitlement to each marital asset and responsibility for each 
marital debt.”); Embry v. Embry, 650 So.2d 190, 191 (Fla. 2d DCA 1995) (“Section 61.075 ... 
requires the trial court to set apart to each spouse his/her nonmarital assets and liabilities 
before making an equitable distribution of the marital assets. This involves an identification 
of what items are marital and nonmarital assets and liabilities.”). 


Marital Assets and Liabilities 


Pursuant to Fla. Stat. §61.075(6)(a)1,  "marital assets and liabilities" include  


a.  Assets acquired and liabilities incurred during the marriage, individually by either 
spouse or jointly by them;  
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b.  The enhancement in value and appreciation of nonmarital assets resulting either 
from the efforts of either party during the marriage or from the contribution to or 
expenditure thereon of marital funds or other forms of marital assets, or both; 


c.  Interspousal gifts during the marriage; and  


d.  All vested and nonvested benefits, rights, and funds accrued during the marriage 
in retirement, pension, profit-sharing, annuity, deferred compensation, and insurance plans 
and programs.   


Assets acquired and liabilities incurred during the marriage, individually by 
either spouse or jointly by them: 


In Landrum v. Landrum, 212 So. 3d 486 (Fla. 1st DCA 2017), prior to the marriage the 
Husband owned ½ interest in a 3.5 acre parcel and his sister owned the other ½ interest. 
During the marriage, the parties gave the Husband's sister money to pay the property taxes 
on a different tract of land she owned. As repayment, she deeded to Husband her half-
interest in the smaller Pigeon Creek parcel. Thus, both Pigeon Creek parcels were titled 
solely in Husband's name when the marriage was dissolved. The trial court determined all of 
the 3.5–acre parcel was a marital asset because Husband acquired his sister's interest with 
marital funds. Assets acquired during the marriage by either spouse individually or by both 
spouses jointly are marital assets.  On the other hand, assets acquired by either party before 
the marriage are nonmarital assets. Therefore, the half-interest Husband acquired in the 3.5–
acre parcel of the Pigeon Creek property before the marriage was a nonmarital asset, while 
the interest he acquired during the marriage with marital funds was a marital asset. The 
Husband's acquisition of his sister's half-interest in the parcel with marital funds did not 
convert his pre-marital half-interest into a marital asset. Kittinger v. Kittinger, 582 So.2d 139 
(Fla. 5th DCA 1991). Therefore, the trial court erred in determining that the 3.5–acre parcel 
of the Pigeon Creek property was entirely a marital asset. 


In Wagner v. Wagner, 136 So. 3d 718 (Fla. 2d DCA 2014), the Wife sought to avoid 
having a debt for the parties’ child college expense be deemed non-marital.  Her position 
was that any obligation a parent has to fund the college education of an adult child is moral, 
not legal, and that the court cannot require a parent to pay those expenses unless the parties 
have contracted for them in a marital settlement agreement. See Madson v. Madson, 636 So.2d 
759, 761 (Fla. 2d DCA 1994); Riera v. Riera, 86 So.3d 1163, 1167–68 (Fla. 3d DCA 2012). 
The Second District held that it is true for college expenses incurred after the petition for 
dissolution was filed and in the future. However, the expenses were incurred during the 
marriage, albeit a few days before the petition was filed, are marital liabilities. 
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In Valentine v. Valentine, 137 So. 3d 566 (Fla. 3d DCA 2014), the Third District held 
that the award of fifty percent of any proceeds from a potential book the former wife may 
write about the death of her sister must be read specifically as a reservation of jurisdiction 
for a future court to determine whether any portion of this as-yet-unwritten publication is 
marital property.  During the marriage, the former wife's sister died under tragic 
circumstances and the former wife kept a detailed journal regarding the death and her 
feelings. The former husband suggested that this journal, or a book based thereon, might be 
published by the former wife and that a portion of the royalties should be awarded to him in 
the equitable distribution plan as a marital asset. In a protective order, the trial court placed 
the former wife on notice that should she ever publish the journal or book, the former 
husband must be notified.  In the equitable distribution section of the final judgment, the 
trial court required that the former wife convey to the former husband “[f]ifty percent of 
marital future proceeds from book written by Wife.” But the final judgment also stated that 
“[t]he Family Law Court shall reserve [jurisdiction] as to all current and future issues 
regarding the equitable distribution of the any [sic] proceeds, royalties[,] or financial gain 
generated from the journal/book that was written during the course of this marriage, or 
related matters” and that “[t]he court reserves jurisdiction as to the equitable distribution 
matters regarding the Wife's book.” Thus, if the former wife publishes a book based on the 
journal she kept during the marriage or publishes the journal itself, the court retained 
jurisdiction to review the issue post-publication and to then determine what portion, if any, 
of the royalties might qualify as marital assets.   


In Perkovich v. Humphrey-Perkovich, 2 So.3d 33 (Fla. 2d DCA 2008), the physician wife, 
based on her treatment of patients during the marriage, may be prone to future malpractice 
lawsuits. The trial court ordered the parties to divide any future claims that are not covered 
by malpractice insurance.  The husband appealed, contending he could not be held liable for 
potential future claims.  The appellate court reversed, holding that “no liability incurred; only 
the possibility of a liability is present.”  Pursuant to the concurring opinion, if a married 
couple has enjoyed the income from a spouse’s profession, there may be times when a 
known contingent, but unliquidated, professional liability should be treated as a marital 
liability, just as the related income was treated as marital income.  However, the contingent 
liability must not be speculative. 


In Barner v. Barner, 716 So.2d 795 (Fla. 4th DCA 1998), the district court held that the 
husband’s future earning ability was not an “asset” for purposes of equitable distribution.  
The husband’s future salary could not be characterized as accruing during the marriage; 
therefore, the wife had no right to that portion in equitable distribution.  Compare to Dye v. 
Dye, 17 So.3d 34 (Fla. 2d DCA 2009), the husband, a county employee, accrued 1060 hours 
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of sick leave and 928.7 hours of unused vacation time at the time of divorce, which upon 
termination of employment, the husband would be entitled to compensation for his unused 
hours.  The district court held that since the husband’s employment contract provided for 
the method of valuing is unused hours, the value of the unused sick and vacation days were 
subject to equitable distribution.  However, if the unused sick and vacation day valuation was 
speculative in nature, the court would not have required equitable distribution.   


The enhancement in value and appreciation of nonmarital assets resulting 
either from the efforts of either party during the marriage or from the contribution to 
or expenditure thereon of marital funds or other forms of marital assets, or both: 


In Somasca v. Somasca, 171 So. 3d 780 (Fla. 2d DCA 2015), the reduction in the 
amount of the mortgage on the husband's nonmarital property that was paid with marital 
funds rendered enhancement in value of property a marital asset that was subject to 
equitable distribution in marriage dissolution proceeding.  Although property did not 
appreciate in value during the term of the parties' marriage, the use of marital funds to pay 
down the mortgage caused an enhancement in the value of the husband's equity in the 
property. 


Compare to Weaver v. Weaver, 174 So. 3d 482 (Fla. 4th DCA 2015), where it was error 
for the trial court to award wife any interest in real property, which husband owned prior to 
the marriage and which he kept in his name and was his sole, non-marital property.  
Although the mortgage was reduced some during the marriage due to the expenditure of 
pooled resources, the actual value of the property was not enhanced during the marriage due 
to the effect of market forces, and in fact, the value decreased, and as a result, there was no 
enhancement of the value and, thus, no appreciation due to the expenditure of marital funds. 


Interspousal gifts during the marriage: 


In Hooker v. Hooker, 220 So. 3d 397 (Fla. 2017), the parties were married for 23 years 
at the time of the petition. The parties had a net worth of $4.8 million. Neither party had 
significant employment outside the marriage. Both parties had independent income from 
family inheritances. Both parties maintained independent finances during the marriage. The 
parties entered into a prenuptial agreement. The validity of the agreement was not disputed. 
The agreement stated that the parties' nonmarital assets were each party's separate property 
and stated that any and all appreciation, substitution, improvements, of the assets were 
exempt. The agreement did not preclude gifts, and stated that the parties were not precluded 
from making inter vivos or testamentary provisions for the benefit of the other. 







 


11


Two parcels of residential real property were relevant to the case, including a property 
called Hickstead, in Wellington, Florida, and a property called the Lake George property in 
Lake George, New York.  


Hickstead was never titled in the wife's name. Hickstead was purchased by the 
husband in 1989, two years after the parties’ married, and was titled in the name of the 
husband’s mother’s trust for the benefit of the husband as grantee. The husband’s father 
purchased a lottery ticket for $25,000, which enabled the husband to purchase the property. 
Hickstead was vacant land at the time of the marriage and was developed into a working 
farm with stalls, tack rooms, feed rooms, and paddocks. The husband paid for and built out 
all the improvements and the parties lived in an apartment above the stables. Hickstead was 
never titled in the wife’s name, and she never executed any notes on the property. The 
husband signed the original purchase money mortgage and promissory note. In 1997, the 
husband formed Hooker Hollow, LLC, for the purpose of turning Hickstead into a 
corporation and to transfer part of the title to another entity. While the wife signed closing 
documents/sale documents and signed the deed to the property, she never had legal title to 
the property, and apparently signed the closing documents solely to transfer any homestead 
rights that she had to Hickstead. Also in 1997, the husband sold a one half interest in 
Hooker Hollow to Trelawny Farm for one million dollars. The Raether family was the 
principle of Trelawny Farm. Just after the wife filed for dissolution in 2010, the Raethers 
purchased Hickstead for $4.5 million.  


The Lake George property was the family's summer residence for the vast majority of 
the marriage. Like Hickstead, the husband purchased it prior to the marriage. The purchase 
price of $490,000 was completely traced to the husband’s nonmarital assets. The wife never 
was a signatory on the account nor did she have access to the account that the husband used 
for the Lake George expenses. In April, 2012, the fair market value of Lake George was 
approximately 2.5M.  


The trial court found that the Hickstead and Lake George properties should be 
considered joint assets because of the way the parties treated the properties during the 
marriage. The trial court found that the conduct of the parties gave rise to the presumption 
that the parties intended to hold the residences as marital assets. The trial court found the 
wife could and did treat Hickstead as her own, that the wife was not restricted from 
incurring costs and expenses on the property, that she had unfettered use of the farm and 
stables, that she could pursue her lifelong passion for horses on the property, and that the 
husband and wife centered their social and personal life around their love of horses. The trial 
court found that the husband never told the wife “one way or another” whether she owned 
the residences. As to the Lake George property, the wife testified that the husband sent her a 
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card with a picture of the property on their tenth anniversary. The wife purchased some 
furniture and incidentals for the property. The wife obtained keys to the Lake George home 
and used the property as her summer home. The court found that both the Hickstead and 
Lake George properties were considered joint assets as they lived and raised a family in the 
properties. The trial court thus found that competent, substantial evidence existed to 
support the conclusion that both properties were interspousal gifts to the wife and thus 
became marital.   


The husband sought rehearing on the trial court’s final judgment. On the husband’s 
motion for rehearing, the trial court determined that an unequal distribution was warranted 
because of the substantial financial contribution of the husband and gave a 67% interest in 
the Hickstead property to the husband and the remaining 34% to the wife, and 75% of the 
Lake George property to the husband and 25% to the wife. 


The husband appealed the trial court’s amended final judgment to the Fourth District 
Court of Appeal. The Fourth District reviewed the trial court’s decisions de novo, and stated 
it accepted the trial court’s factual determination absent an abusive discretion. The Fourth 
District affirmed as to the Lake George property, but concluded the trial court erred as to 
the finding that the wife had an interest in the Hickstead property based upon the 
preponderance of the credible evidence standard. The Fourth District affirmed the trial 
court’s findings in the amended final judgment except the determination that Hickstead was 
an interspousal gift. 


The Supreme Court of Florida accepted jurisdiction of the case. On review, the 
Supreme Court concluded that the proper standard in determining whether the husband had 
donative intent with regard to Hickstead and Lake George, rendering those properties as 
marital assets, was whether the trial court’s findings were supported by “competent, 
substantial evidence.”  The Supreme Court ruled the Fourth District used the improper 
standard and improperly reevaluated the trial court’s factual findings and failed to determine 
whether they were supported by the record.  The Supreme Court stated that the Fourth 
District should have deferred to the trial court and simply examined whether there was 
record support for the trial court’s findings.  


The Supreme Court determined that competent, substantial evidence existed to 
support the finding that the husband had the requisite donative intent to render Hickstead 
and Lake George an interspousal gift and therefore, marital property. The Supreme Court 
determined as to Hickstead, that the husband told the wife it was in their best interest to 
convey Hickstead to an LLC during the marriage, that the property was delivered to the wife, 
that the wife signed on the mortgage, and that the parties continued to use Hickstead as their 
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marital home for another decade after the transfer. The Supreme Court also pointed out that 
the wife signed the warranty deed, was listing on the construction mortgage, and had 
unfettered access to the property.  


The Supreme Court ruled that the transfer of Hickstead into an LLC during the 
marriage was the most significant indicator of donative intent, and that because it was used 
for marital property for another decade after transfer, that the husband’s actions supported 
that Hickstead was an interspousal gift, of which husband intended to divest himself of 
complete dominion and control. The Supreme Court further determined that the Lake 
George property was the subject of interspousal gift, supported by the fact that the husband 
sent a picture of the Lake George property on a tenth anniversary card to the wife. 


All vested and nonvested benefits, rights, and funds accrued during the 
marriage in retirement, pension, profit-sharing, annuity, deferred compensation, and 
insurance plans and programs: 


In Fritz v. Fritz, 161 So.3d 425, (Fla. 2d DCA 2014), the husband contended that an 
order for the division of his military retirement pay contained a legally improper coverture 
fraction and applied it in an improper manner. The Second District explained the proper 
calculation of the marital portion of a retirement account: 


To determine the amount of a retirement or pension fund accumulated during the 
marriage, the trial court “creat[es] a fraction where the numerator is the amount of time the employee 
was married while participating in the plan, and the denominator is the total time the employee has in the 
plan.” Trant v. Trant, 545 So.2d 428, 429 (Fla. 2d DCA 1989) (emphasis added). The trial 
court then multiplies the plan's present value by the coverture fraction to calculate the total 
present value of the retirement fund which accrued during the marriage. Id. 


Thus, the calculation is based on the former spouse's present time in the retirement 
plan and the present value of the retirement benefit—not the value of the pension at some 
point in the future when the former spouse actually retires.  The wife took issue with this 
calculation, arguing that the husband agreed to a “deferred distribution method” and thus 
the coverture fraction cannot be applied until the husband actually retires. The coverture 
fraction contained in the order did not comport with what is required under the deferred 
distribution method. Under that method: 


The court determines what the employee's benefit would be if he retired on the date of the final 
hearing without any early retirement penalty. The court then multiplies this dollar amount by 
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the percentage to which the other spouse is entitled. This method yields a fixed dollar amount 
which the awarded spouse receives from each of the employee's pension payments after retirement. 


Trant v. Trant, 545 So.2d 428, 429 (Fla. 2d DCA 1989) (emphasis added). Hence, the 
calculation is performed based on the pension-holder's present time in the retirement plan and 
the present value of that plan. 


The calculation included in the order prepared by the wife did not assume retirement 
on the date of the final hearing as agreed upon and did not use the present value of the 
husband's pension to determine a fixed dollar amount to which the wife will be entitled. 
Instead, the denominator used in the wife's coverture fraction was the husband's “total 
number of months of creditable military service at retirement.” The order then applies this 
improper coverture fraction to the value of the husband's pension plan on the date of his 
retirement. This fraction and its application allows the wife to receive payments based, at least 
in part, on pension benefits earned by the husband after dissolution, a result not supported 
by the parties' oral agreement. Further, this type of coverture fraction and its application 
were explicitly rejected by the supreme court in Boyett v. Boyett, 703 So.2d 451, 452 (Fla.1997), 
because its application improperly awards the receiving spouse a portion of all benefits 
earned post-dissolution. See also Lawrence v. Lawrence, 904 So.2d 445, 446 (Fla. 3d DCA 2005) 
(holding that an MPO that defined the coverture fraction as having a numerator of the 
months of marriage during the husband's creditable military service and a denominator of 
the husband's “total number of months of creditable military service” improperly allowed 
the wife to benefit from contributions, work, and benefits made and earned after 
dissolution). Because the order calculated the wife's portion of the husband's pension in a 
manner both different from what the parties agreed to and contrary to Florida law, it was 
reversed.  


In Fairchild v. Fairchild, 135 So. 3d 537 (Fla. 5th DCA 2014), the parties agreed the trial 
court erred in its equitable distribution worksheet by crediting Dr. Fairchild with $144,000 in 
equitable distribution for his contributions toward the upkeep of a Clermont home during 
the pendency of the divorce. As Dr. Fairchild properly concedes, the correct credit should 
be $72,000 (one-half of the monies he expended in connection with upkeep of the Clermont 
property).  However, Ms. Fairchild was also entitled to a credit for one-half of the 
$10,754.22 that she spent to maintain the Clermont property during the pendency of the 
divorce proceeding (a credit of $5,377.11).  Also, she was entitled to half the 401(k) benefits 
forfeited to Dr. Fairchild from the accounts of three employees terminated from his medical 
practice prior to the date of the filing of the petition for dissolution. Ms. Fairchild's half 
totals $8,425.54, plus or minus gains or losses attributable to these funds. Because Dr. 
Fairchild's right to this money was vested when these employees were terminated, prior to 
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the divorce filing, the funds should have been treated as marital funds. See § 61.075(6)(a) 1.d., 
Fla. Stat. (2011) (defining marital assets to include “[a]ll vested and nonvested benefits, 
rights, and funds accrued during the marriage in retirement, pension, profit-sharing, annuity, 
deferred compensation, and insurance plans and programs”); § 61.076(1), Fla. Stat. (2011) 
(instructing that “[a]ll vested and nonvested benefits, rights, and funds accrued during the 
marriage in retirement, pension, profit-sharing, annuity, deferred compensation, and 
insurance plans and programs are marital assets subject to equitable distribution”).   


In regards to the equitable distribution discussion, issues are raised regarding 
employee stock options since they generally have an expiration date and employee stock 
options typically are not transferable and lack the marketability of traded stock options.  
Stock options and restricted shares may be given as deferred compensation for past services, 
but they may also be given as compensation for present or future services. See Seither v. 
Seither, 779 So.2d 331 (Fla. 2d DCA 1999)(stating that when a stock “option is given as 
compensation, it can be deferred compensation for past services, compensation for present 
services, or compensation for future services”).  As a general rule, when options are given as 
deferred compensation for past services, the options are considered marital property, but 
when given for present services or future services, are considered nonmarital property. 


In Siether, the court pointed out that the difficulty with options in a dissolution 
proceeding is that they have a dual nature: they have characteristics of an asset, in that they 
represent a right to purchase an ownership share in the underlying corporation's stock, and  
under some circumstances can be alienable. They also have characteristics of income in that 
the whole purpose behind options is to allow the owner to capture the appreciation in value 
of the stock prior to its actual purchase. They are usually exercisable over time. Options are 
often designed to be exercised immediately, not held over the long term. Also, they are often 
given as a form of compensation. The court further pointed out that complicating their 
nature even further, if an option is given as compensation, it can be deferred compensation 
for past services, compensation for present services, or compensation for future services. See 
DeJesus v. DeJesus, 665 N.Y.S.2d 36 (N.Y.App.1997); In re Marriage of Hug, 201 Cal. Rptr. 676 
(Cal. 1984). Finally, if the trial court's judgment relies upon a method to distribute the 
options that requires a current valuation, the risk always exists that the stock price will be 
significantly higher or lower when the options are actually exercised.  


The court further pointed out that the majority of cases dealing with options have 
grappled with the question of whether they are marital or non-marital property, that in some 
jurisdictions, the courts have held that stock options which are not exercisable as of the date 
of separation and which may be lost as a result of events occurring thereafter are never 
marital property. See, e.g., Hall v. Hall, 363 S.E.2d 189 (N.C 1987). Other jurisdictions have 
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deemed stock options granted during the marriage to be wholly marital property, regardless 
of whether there are other conditions that must be met before the options would vest. See, 
e.g., Green v. Green, 494 A.2d 721 (1985).  Finally, some courts have used a time formula to 
carve out some portion of the options as marital property. See, In re Marriage of Hug, supra.  
Florida does not rely on such a time formula.   


In Siether, the court pointed out that because the husband represented himself, the 
majority of the evidence concerning these stock options came from his certified public 
accountant, who testified that the husband had been granted 8415 options to purchase 
Southwest Airlines stock as a part of his employment, apparently in lieu of a salary increase. 
The accountant testified that these options vested at the rate of 1403 options per year on 
September 1 of each year for five years beginning September 1, 1998. The remainder of 
these options vested on September 1, 2003. The accountant determined the value of each 
stock option by subtracting the price of each option, $13.33, from $26 13/16, which was the 
market value of the underlying stock as of a few days before the final hearing. The 
accountant then multiplied this difference, approximately $13.48, by the 1403 options that 
were scheduled to vest each year and determined that Mr. Seither would have approximately 
$18,900 of additional yearly income by exercising these options. The court noted that 
unfortunately neither party introduced the husband’s actual employment agreement with 
Southwest Airlines or any other documents explaining the details of his options. No one 
from Southwest Airlines testified. No stock broker testified concerning methods used to 
purchase and sell these options. 


Jensen v. Jensen, 824 So.2d 315 (Fla. 1st DCA 2002), deals at length with the issue of 
whether stock options granted during a marriage but yet unvested on the filing date of a 
dissolution petition constitute marital property. In Jensen, during the marriage the husband 
was “granted several thousand stock options” by his employer, Cisco Systems. The contract 
pursuant to which those options were granted indicated that they were awarded “in 
recognition of past commendable service [but were] contingent upon [the husband's] 
continued service with either Cisco Systems or any of its subsidiaries.” Id. at 317. The trial 
court determined that the unvested options constituted marital property and were to be 
equally divided between the husband and wife. The First District affirmed, concluding that 
the unvested stock options were a form of deferred compensation under the present § 
61.075(6)(a)1d.   The court based that conclusion on its determination that the options were 
awarded for the husband's past performance, despite the fact that he had to remain with the 
company if he wished to exercise them. The First District thus held that, notwithstanding 
that the husband's options were contingent on continued service, it was the date on which 
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the options were granted and not the vesting date that was critical as to the character of the 
options as marital or nonmarital property. 


In Ruberg v. Ruberg, 858 So.2d 1147 (Fla. 2d DCA 2003),  the court agreed  with 
various cases from other jurisdictions which hold that the status of unvested options turns 
on the factual issue of whether the unvested stock options and restricted shares were 
primarily awarded as deferred compensation for past service or as an incentive for future 
services, citing Wendt v. Wendt, 757 A.2d 1225 (Ct. 2000) (stating that determination of 
purpose for which stock options were awarded is question of fact); In re Marriage of Miller, 
915 P.2d 1314 (Co. 1996) (stating that, in determining character of stock options for 
purposes of equitable distribution, courts must consider whether options were awarded for 
past, present, or future services); In re Marriage of Short,  890 P.2d 12 (1995) (stating that, in 
characterizing as marital or nonmarital unvested stock options granted during marriage, 
courts must look to circumstances under which options were granted and determine whether 
they were rewards “to compensate the employee for past, present, or future employment 
services”); In re Marriage of Hug, 201 Cal.Rptr. 676 (1984) (approving the use of a time rule to 
apportion stock options awarded during the marriage but unvested at the time of the divorce 
petition but stating “we stress that no single rule or formula is applicable to every dissolution 
case involving stock options”). Stock option or restrictive share grants constitute 
compensation for future services-and not deferred compensation-when they are awarded as 
an incentive to an employee to render continued and future services to a company and as 
incentive for future productivity; see also Thomas P. Malone, Employee Stock Options & 
Restricted Shares: Determining & Dividing the Marital Pot, 25 Colo. Law. 87, 91 (Oct.1996). 


In Ruberg, the issue concerning the stock options was whether the options were 
awards for past performance or granted in consideration of the husband’s future job 
performance.  The Second District found that the plan documents clearly provided for 
options and restricted share grants to employees for future services. Likewise, the individual 
agreements which made the grants clearly indicate that the grants were intended as incentives 
for the husband to remain employed with the company, to render future services, and to 
otherwise advance the future interests of the company. Further, the monthly incremental 
vesting schedules for the stock options and restricted shares suggest that each monthly 
increment of stock options and restricted shares vested as it was earned. All the pertinent 
circumstances supported the conclusion that the trial court correctly determined that the 
stock options and restricted shares that remained unvested as of the filing date of the 
dissolution petition constituted separate, nonmarital property that were mere expectancies 
for the husband until he earned them. The court thus held that the stock options and 
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restricted shares at issue were not deferred compensation, and the trial court did not err in 
classifying them as nonmarital property. 


Parry v. Parry, 933 So.2d 9 (Fla. 2d DCA 2006), involves the analysis and 
determination of a husband’s stock package. There, the husband worked for Health 
Management Associates, Inc. (HMA) a publicly traded, Fortune 500 company that 
maintained its corporate headquarters in Naples. HMA and its subsidiaries owned and 
operate approximately fifty-two hospitals in sixteen states. The husband was the company's 
executive vice president and general counsel.  The Second District ruled the trial court was 
mistaken in its determination that the husband’s partially earned but unvested HMA stock 
and stock options were his nonmarital assets. At the time the divorce proceeding was filed, 
the husband been awarded 28,756 shares of stock that remained unvested. During the 
marriage and up to the date of filing, he had been granted options to purchase 384,375 
shares.  Of these, options to purchase 204,375 shares had vested.  During the divorce 
proceeding the husband exercised an option to purchase 14,200 shares and sold the stock to 
pay a joint tax obligation and to advance funds to the wife, leaving vested options to 
purchase 190,175 shares.  The Second District found that the trial court properly treated the 
vested stock and stock options as marital assets and included them in its equitable 
distribution scheme.  However, the trial court erred in declaring that the stock and options 
that had been awarded but had not vested during the marriage were the husband’s 
nonmarital property.  The court cited the Ruberg decision as to the distinction between stock 
and option grants that are given as deferred compensation for past service and those that are 
awarded as incentive for future service to the employer, noting that the distinction is that an 
award that is in the nature of deferred compensation and that is granted during the marriage 
is usually a marital asset because it is compensation for past marital labor. On the other 
hand, an award given as an incentive for future service would be marital only to the extent 
that the service is thereafter performed before the end of the marriage. In either case, the 
trial court is charged with identifying and valuing the portion of the award that constitutes a 
marital asset. See Fl. Stat. § 61.075(3)(b). The court noted that unlike the situation in Ruberg, 
at the time of the cutoff date in Parry there were several outstanding awards to which the 
husband had devoted marital labor that was yet to be compensated under the vesting  
schedules. Therefore, it was incumbent on the trial court to allocate and value the marital 
portions of those awards. The court noted that while there is no Florida cases applying a 
“time rule,” the method is essentially the same as the so-called “coverture fraction” applied 
by Florida courts to value future pension benefits. See Trant v. Trant, 545 So.2d 428 (Fla. 2d 
DCA 1989). The court ruled that to the unvested assets, the trial court should have applied a 
formula, whether called a coverture fraction or time rule, to determine the portion earned by 
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marital effort. Accordingly, the court reversed the determination that all of the unvested 
HMA stock and stock options were the husband’s nonmarital property. 


The trial court valued the stock using a discount to reflect the lack of marketability.  
The HMA board chairman and the husband’s financial expert both testified that the stock's 
value was affected by numerous regulations and restrictions that limit the husband’s ability to 
sell it, warranting the application of a marketability discount. The Second District thus 
affirmed. See Williams v. Williams, 683 So.2d 1119 (Fla. 3d DCA 1996) (affirming exercise of 
court's discretion in applying marketability discount because supported by expert testimony);  
Miller v. Miller, 662 So.2d 391 (Fla. 5th DCA 1995) (finding no abuse of discretion in trial 
court's decision not to apply marketability discount when evidence showed that stock was 
readily marketable). 


Hollister v. Hollister, 965 So.2d 341 (Fla. 2d DCA 2007), involved the question of stock 
appreciation rights (“SARS”).  The husband was granted 46,667 SARs during the marriage 
with a base equity value of $10 per share. The SARs were then replaced with new SARS 
having a lower equity value, which were 100% vested as of the date of the as of the date of 
the petition for dissolution. At the time of trial, the company had not determined the value 
of the SARs and had no obligation to do so until several years after the date of trial.  The 
husband thus contended that any appreciation would be due to his future performance and 
thus would be nonmarital. The trial court agreed, and found that the SARs "have no marital 
value" because any appreciation would be based on the company's future performance. The 
Second District noted that a court presumes that an asset is marital when a spouse acquires 
the asset after the date of the marriage and the asset has not specifically been established as 
nonmarital.  The Court ruled that to the extent that any appreciation of the SARS was for 
performance before the petition for dissolution was filed, that amount should be valued as a 
marital asset for purposes of equitable distribution. The trial court essentially found that the 
SARs were not a marital asset in finding that they had no marital value.  The Second District 
found that fact does not preclude the court from identifying the SARS as marital assets and 
accounting for them as part of the equitable distribution, and imposing a constructive trust 
on one-half of the SARs, as in Jensen, supra (recognizing that a constructive trust is a deferred 
distribution method and that "[t]he deferred distribution approach for a stock option that 
cannot be valued as of yet is the only prudent and plausible approach to adopt"). 


Compare to Ross v. Ross, 20 So.3d 396 (Fla. 4th DCA 2009), which stated that 
insurance plans or programs referred to in this section are those which are intended to create 
value as an asset, such as whole life insurance involving cash surrender value purchased for 
retirement planning, which are different from a term life insurance, payable only upon death, 
which is not in the same class of terms as those set forth in this section. 







 


20


Disability benefits are generally not a marital asset subject to equitable distribution. In 
Kay v. Kay, 988 So.2d 1273 (Fla. 5th DCA 2008), the district court reversed the trial court’s 
determination that a disability pension was marital because during the marriage the wife and 
the husband maintained the policy with marital funds.  After separation, the husband 
allowed the policy to lapse and the wife, upon discovering this information, contacted her 
attorney and arranged to have the policy reinstated.  The trial court relied upon decisions 
from other states which found that since the policy was acquired with marital funds during 
the marriage, it was subject to equitable distribution.  In re Marriage of Simon, 856 P.2d 47 
(Colo.Ct.App.1993).  Further, in Gnerlich v. Gnerlich, 538 N.E.2d 285 (Ind.Ct.App.1989), the 
court found that the disability policy was substantially similar to an ordinary retirement 
pension, and was characterized as such.  However, here, the fifth district in Florida disagreed 
with the trial court. The nature of a disability pension is designed to compensate the 
employee for lost earnings and injuries sustained on the job, and therefore it is personal to 
the employee and should not be considered a marital asset.  (Quoting Freeman v. Freeman, 468 
So.2d 326, 328 (Fla. 5th DCA 1985)).  The district court found that the policy was to 
reimburse the husband due to his inability to work, and therefore the disability policy was 
not subject to equitable distribution.   


Compare to Gibbons v. Gibbons, 10 So.3d 127 (Fla. 2d DCA 2009), in which the 
second district held that disability benefits that compensated the husband for future lost 
income were separate property not subject to equitable distribution.  However, the 
husband’s policies were to provide payments until after he reached the age of 65.  The trial 
court held that these payments were subject to equitable distribution because they closely 
resembled retirement payments.  The district court disagreed.  A spouse’s entitlement to 
pension or retirement benefits must be considered a marital asset for purposes of equitable 
distribution.  However, the husband’s policies were to continue indefinitely, but subject to 
the condition that he remain disabled.   Further, the policies did not contain a retirement 
component.  Therefore, the district court held that the post-65 policies were not subject to 
equitable distribution.  The district court did clarify that if a retirement plan was established 
under the guise of a disability pension, then it would be a marital asset subject to equitable 
distribution.    


Non-marital Assets & Liabilities 
 
 Once a determination of marital and nonmarital assets is made, the court must set 
aside the nonmarital assets.   In Rodriguez v. Rodriguez, 994 So.2d 1157 (Fla. 3d DCA 2008), 
the trial court erred in awarding to the wife the husband’s nonmarital property in the 
equitable distribution scheme.  The trial court was concerned that the husband’s alleged lack 
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of financial responsibility and career growth may encumber the family residence in the future 
and awarded the wife the nonmarital home.  The district court reversed, holding that the 
consideration of the husband’s nonmarital assets in making a distribution of marital assets 
was an abuse of discretion. 
 


(b) “Nonmarital assets and liabilities” include: 
 
1. Assets acquired and liabilities incurred by either party prior to the marriage, and 


assets acquired and liabilities incurred in exchange for such assets and liabilities; 
 
2. Assets acquired separately by either party by noninterspousal gift, bequest, devise, 


or descent, and assets acquired in exchange for such assets; 
 
3. All income derived from nonmarital assets during the marriage unless the income 


was treated, used, or relied upon by the parties as a marital asset; 
 
4. Assets and liabilities excluded from marital assets and liabilities by valid written 


agreement of the parties, and assets acquired and liabilities incurred in exchange for such 
assets and liabilities; and 


 
5. Any liability incurred by forgery or unauthorized signature of one spouse signing 


the name of the other spouse. Any such liability shall be a nonmarital liability only of the 
party having committed the forgery or having affixed the unauthorized signature. In 
determining an award of attorney's fees and costs pursuant to s. 61.16, the court may 
consider forgery or an unauthorized signature by a party and may make a separate award for 
attorney's fees and costs occasioned by the forgery or unauthorized signature. This 
subparagraph does not apply to any forged or unauthorized signature that was subsequently 
ratified by the other spouse. 


 
Assets acquired and liabilities incurred by either party prior to the marriage, 


and assets acquired and liabilities incurred in exchange for such assets and 
liabilities: 


 
In Krift v. Obenour, 152 So.3d 645 (Fla. 4th DCA 2014), the trial court determined that 


the credit card debt in the former husband's name was nonmarital. His testimony concerning 
the nature and purpose of his credit card expenses sufficiently overcame the presumption 
that the liability was marital. The Fourth District found no error in the trial court's 
classification of the former husband's credit card debt as nonmarital and affirmed since all 
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assets acquired and liabilities incurred by either spouse subsequent to the date of the 
marriage and not specifically established as nonmarital assets or liabilities are presumed to be 
marital assets and liabilities.” § 61.075(8), Fla. Stat. (2012). To the extent that a party incurred 
debts to cover nonmarital expenses, the debt should not be classified as marital debt for the 
purpose of equitable distribution. Fortune v. Fortune, 61 So.3d 441, 445 (Fla. 2d DCA 2011) 
(reversing because the trial court classified the entire amount of a loan as a martial debt 
without making a finding as to when the debt was incurred or what the debt was used to 
pay); Walker v. Walker, 827 So.2d 363, 364–65 (Fla. 2d DCA 2002) (reversing because the 
trial court classified the entire amount of a debt as a marital debt without determining which 
portion of the debt was used to pay the husband's litigation and living expenses versus 
paying his personal income tax and property taxes).  


 
In Orloff v. Orloff, 67 So. 3d 271 (Fla. 2d DCA 2011), the husband's corporation, which 


remained a corporation solely owned by him both before and after marriage, was a non-
marital asset for purposes of equitable distribution even though it was reincorporated in 
Florida during the marriage.  The husband used solely nonmarital assets to form the 
corporation. 


 
Assets acquired separately by either party by noninterspousal gift, bequest, 


devise, or descent, and assets acquired in exchange for such assets: 
 
In Madson v. Madson, 128 So. 3d 207 (Fla. 1st DCA 2013), the former wife argued that 


the trial court erred by classifying her Coca–Cola shares as marital assets.  At trial, the former 
wife's son testified that he had purchased Coca–Cola shares for the former wife as a gift. The 
former wife testified that the Coca–Cola shares were a gift from her son, and she neither 
purchased additional shares nor reinvested the original ones. In its equitable distribution 
scheme, the trial court classified the Coca–Cola shares as marital assets and distributed them 
to the former wife. A trial court “shall set apart to each spouse that spouse's nonmarital 
assets,” which include “[a]ssets acquired separately by either party by noninterspousal gift.” § 
61.075(1), (6)(b), Fla. Stat. (2010); see also McKee v. Mick, 120 So.3d 162, 163–64 (Fla. 1st DCA 
2013) (finding that the trial court erred by classifying a vehicle as marital property and 
distributing it to the wife where the husband testified that the car used to belong to his 
mother, who transferred title to him); Tradler v. Tradler, 100 So.3d 735, 743 (Fla. 2d DCA 
2012) (reversing and remanding the final judgment for the trial court to reclassify certain 
checks as nonmarital assets where the husband received them as gifts from his mother, kept 
them in his name only, and never commingled the funds in a joint account); Capozza v. 
Capozza, 917 So.2d 365, 368 (Fla. 5th DCA 2005) (remanding “for a revised scheme of 
distribution deleting from the schedule of marital assets the twenty shares ... which is to be 
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considered the separate asset of [the husband],” who had received them as a gift from his 
father). In light of the testimonies of the former wife and her son, the First District 
determined that the trial court erred by classifying the Coca–Cola shares as marital assets 
because the former wife had received the shares as a gift from her son and did not 
commingle them with marital assets. See § 61.075(1), (6)(b), Fla. Stat.; McKee, 120 So.3d at 
163–64; Tradler, 100 So.3d at 743; Capozza, 917 So.2d at 368.  Madson v. Madson, 128 So. 3d 
207 (Fla. 1st DCA 2013). 


 
In Wilson v. Wilson, 992 So.2d 395 (Fla. 1st DCA 2008), the district court determined 


that the trial court erred in included a motel as a marital asset in an equitable distribution 
scheme.  A motel was gifted solely to the wife from her grandmother, which the wife 
managed during the marriage.  The trial court found that the wife’s nonmarital interest in the 
motel became marital due to the appreciation caused by the wife.  However, the trial court 
erred by including the entire nonmarital asset and not just the appreciation.  The district 
court held that the wife’s nonmarital interest did not become a marital asset and the trial 
court erred in not setting that portion aside when awarding equitable distribution.   


 
In Higgins v. Higgins, No. 4D16-69, 2017 WL 3616436 (Fla. 4th DCA Aug. 23, 2017), 


the former husband purchased a boat during the marriage to replace one he owned prior to 
the marriage. He argued that the trial court erred in treating the new boat as a marital asset. 
During trial, the former husband testified that he purchased the replacement boat using 
insurance proceeds he received after the premaritally-purchased boat was irreparably 
damaged. The former wife did not dispute that insurance proceeds related to the premarital 
boat were used to purchase the second boat. Instead, she testified that the former husband 
gifted her the new boat as a Christmas gift.  The trial court determined that the boat was a 
marital asset but failed to make factual findings to support its determination.  The Fourth 
District remanded the case with instructions for the trial court to make factual findings that 
support designation of the new boat as a marital asset or to amend the equitable distribution 
scheme. 


 
Assets and liabilities excluded from marital assets and liabilities by valid 


written agreement of the parties, and assets acquired and liabilities incurred in 
exchange for such assets and liabilities: 


 
In Hahamovitch v. Hahamovitch, 174 So. 3d 983 (Fla. 2015), the antenuptial agreement in 


which wife waived all rights to husband's property was broad enough to waive wife's right to 
any asset titled in husband's name at the time of dissolution of marriage proceedings that 
was acquired or enhanced during the marriage with marital labor or earnings.  The 
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agreement specifically addressed property acquired by the husband in the future and made 
him the sole owner of such property if acquired in his own name. 
 


Any liability incurred by forgery or unauthorized signature of one spouse 
signing the name of the other spouse. Any such liability shall be a nonmarital liability 
only of the party having committed the forgery or having affixed the unauthorized 
signature. In determining an award of attorney's fees and costs pursuant to s. 61.16, 
the court may consider forgery or an unauthorized signature by a party and may 
make a separate award for attorney's fees and costs occasioned by the forgery or 
unauthorized signature. This subparagraph does not apply to any forged or 
unauthorized signature that was subsequently ratified by the other spouse: 


 
In Mills v. Mills, 192 So. 3d 515 (Fla. 5th DCA 2016), the Former Husband admitted 


that he forged Former Wife's signature on a loan because he did not think she would agree 
to sign it herself. There was no evidence to suggest Former Wife ratified the loan. Thus, the 
loan was a nonmarital liability of Former Husband. Nevertheless, the loan was paid off using 
marital funds from Former Husband's retirement accounts. Because the $100,000 principal 
from the loan was within the $245,475 in losses incurred in the Florida State Bank 
investment, the trial court should have classified $100,000 of the $245,475 loss as the 
nonmarital liability of Former Husband. See id. Failing to do so is reversible error. See Prest v. 
Tracy, 749 So.2d 538, 539 (Fla. 2d DCA 2000) (“A final judgment which purports to 
equitably distribute the parties' marital assets but which fails to comply with the statutory 
requirements ... requires reversal.” (citing Staton v. Staton, 710 So.2d 744, 745 (Fla. 2d DCA 
1998))). 


 
Burden of Proof: 
 
When the marital character of an asset is in question, the burden of proving whether 


an asset is nonmarital is on the party claiming it to be so.  Alpha v. Alpha, 885 So.2d 1023 
(Fla. 5th DCA 2004).  Assets acquired before marriage are not marital assets and remain the 
property of the owner spouse in the absence of evidence of a gift or conveyance of the 
assets to the owner’s spouse.  Moss v. Moss 829 So.2d 302 (Fla. 5th DCA 2002).  Additionally, 
property acquired during the marriage through the exchange of nonmarital assets is 
nonmarital.  Beaty v. Gribble, 652 So.2d 1156 (Fla. 2d DCA 1995). 


 
Irrevocable Trusts: 
 
In Nelson v. Nelson, 206 So. 3d 818 (Fla. 2d DCA 2016), the parties purchased a home 
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in California in joint name.   The property was then transferred to the Former Wife’s 
irrevocable trust.  The California home ceased in character to be a marital asset upon its 
transfer into the trust. At that point, the California home became part of the assets of the 
Trust, an entity distinct from the Former Husband and the Former Wife.  Although Fla. Stat.  
§736.04113 does not abrogate the trial court's common law authority to modify or terminate 
an irrevocable trust, the trial court made no mention of modifying or terminating the Trust 
under the common law. § 736.04113(4) (“The provisions of this section are in addition to, 
and not in derogation of, rights under the common law to modify, amend, terminate, or 
revoke trusts.”). One common law vehicle by which a trial court can modify an irrevocable 
trust, for example, would be with the consent of the settlor and all beneficiaries. See Peck v. 
Peck, 133 So.3d 587, 591 (Fla. 2d DCA 2014). Not all of the beneficiaries were before the 
trial court. The Trust instrument stated that the Former Husband created the Trust “for the 
primary benefit of [his] spouse and secondarily for the benefit of [his] spouse's descendants.” 
The Former Wife obviously did not consent to the termination of the Trust. Furthermore, 
there is no record evidence that the Former Wife's daughter, a descendant of the Former 
Wife, consented to modification or termination of the Trust. Without consent from all 
beneficiaries to the Trust, the trial court did not have the authority to distribute any asset of 
the Trust. See Sylvester v. Sylvester, 557 So.2d 599, 600 (Fla. 4th DCA 1990) (“[T]he court did 
not have the trust before it and could not have absent the joinder of the trustee and the 
contingent remainder beneficiaries, the husband's minor children, all of whom, in the case of 
an ‘irrevocable’ trust, are indispensable parties ....” The trial court impermissibly adjudicated 
the property rights of a nonparty to this dissolution proceeding—the Trust.  Akin to assets 
owned by a corporation, limited liability company, or partnership, “[t]he individual assets 
owned by an irrevocable trust are ... ordinarily third-party property which cannot be divided 
upon divorce.  


 
Commingling of Marital and Nonmarital Property 


 
Nonmarital property may become a marital asset when the nonmarital assets are 


commingled with marital assets. Nonmarital property loses its nonmarital character once 
commingled.  Pfrengle v. Pfrengle, 976 So.2d 1134 (Fla. 2d DCA 2008)(holding that even if an 
account is titled in one party’s name, the fact the marital and nonmarital funds are 
commingled, the entire account becomes marital.)  In Lakin v. Lakin, 901 So.2d 186 (Fla. 4th 
DCA 2005), the district court held that funds received from the husband’s mother’s estate 
lost their status as nonmarital and were subject to equitable distribution, although securities 
purchased with funds were kept separate from the money market portion of the brokerage 
account when the funds were transferred from the estate to the joint banking account.  The 
money was transferred from the joint banking account to brokerage account, and the 
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husband and the wife treated the entirety of account as a marital asset and the account 
became marital.  Compare to Holden v. Holden, 667 So.2d 867 (Fla. 1st DCA 1996), in which 
the court found that the evidence did not support the finding that certificates of deposit held 
in wife's name and purchased with distributions on wife's shares of stock in her family's 
business constituted marital assets subject to equitable distribution as the stock itself was a 
nonmarital asset, and the court was presented evidence that distributions were included in 
joint federal tax return.  Also, the husband testified that he assumed that the wife's 
nonmarital income was source of purchase money for acquisition of property in husband's 
name, and he did not establish that distributions were commingled with marital assets.  The 
certificate of deposits remained nonmarital, not subject to equitable distribution.  Similarly, 
in Robinson v. Robinson, 10 So.2d 196 (Fla. 1st DCA 2009), five shares of stock in a closely 
held corporation that husband acquired prior to marriage were nonmarital property and, 
thus, were required to be excluded from the equitable distribution plan in dissolution 
proceeding, regardless of the premarital value of the stock, where there was no evidence of 
enhancement, commingling, or gift to wife. 


 
In Sorgen v. Sorgen, 162 So. 3d 45, 46 (Fla. 4th DCA 2014), prior to the marriage, the 


wife inherited a one-third interest in a home. The other two-thirds interest in the home was 
inherited by the wife's two sisters. The wife and her sisters rented the home to tenants and 
deposited the rent into a separate account.  After the parties married, the wife's sisters 
separately sold their interests in the home to the wife. The husband testified that the wife 
purchased her sisters' interests using joint funds. However, the wife testified that she 
purchased her sisters' interests using her share of the money from the rental account.  After 
the purchase, the wife and the husband renovated the home using joint funds. The wife and 
the husband also received rental income from the home, which income they deposited into a 
joint account. The wife and the husband also used funds from the joint account to pay the 
taxes on the home and the rental income.  The wife and the husband ultimately sold the 
home, and deposited the proceeds into the joint account. They used a portion of the 
proceeds to pay the capital gains taxes on the sale of the home, and kept the remaining 
proceeds in the joint account for the next ten years. During those ten years, the wife and the 
husband used the proceeds to execute stock trades.  When the husband petitioned for 
dissolution of the marriage, the wife moved the funds from the joint account into her 
separate personal account.  Because the proceeds from the sale of the home ultimately were 
commingled into the parties' joint account, the wife's one-third interest in the proceeds from 
the sale of the home became a marital asset subject to equitable distribution. 
 


In McMullen v. McMullen, 148 So.3d 830 (Fla. 1st DCA 2014), the First District agreed 
with the former husband that the trial court erred in determining that $250,000 of the 
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distribution he received from a non-marital joint venture and transferred into his checking 
account was subject to equitable distribution.   There was competent substantial evidence 
that did not support the trial court's finding that those funds were treated, used, or relied on 
by the parties as a marital asset. See § 61.075(6)(b) 3., Fla. Stat. (2011); Holden v. Holden, 667 
So.2d 867, 868 (Fla. 1st DCA 1996).  However, as to the remainder of the equitable 
distribution award, the First District disagreed with the former husband and found that there 
was competent substantial evidence that supported the trial court's findings that the former 
husband's marital efforts and contributions enhanced the value of the non-marital joint 
venture.  Thus, the court did not abuse its discretion in determining the amount of the 
enhancement to which the former wife was entitled. See § 61.075(6)(a)1.b., Fla Stat. (2011).   


 
Enhancement in Value and Appreciation 
 


Pursuant to Fla. Stat. §61.075(6)(a)1b, a nonmarital asset may be altered into a marital 
asset to the extent that its value has been enhanced by marital funds or labor.  Cole v. Robert, 
661 So.2d 1156 (Fla. 2d DCA 1995).  However, the appreciation must be attributable to 
active appreciation, instead of merely passive appreciation.   


 
Real Property: 
 
In Kaaa v. Kaaa, 58 So. 3d 867 (Fla. 2010), the parties resided during their marriage in 


the home the husband had purchased before the marriage. They used marital funds to pay 
down the mortgage and to renovate the carport, and the latter slightly increased the value of 
the home. The trial court determined that the mortgage reduction and increased value of the 
carport constituted an “enhancement value” that was subject to equitable distribution, but 
that the significant passive appreciation in the value of the home due to market forces was 
not. The Second District affirmed but certified conflict with this court's decision in Stevens v. 
Stevens, 651 So.2d 1306 (Fla. 1st DCA 1995). In Stevens, this court had concluded that both 
types of increased value should be equitably distributed. 


 
Equitable distribution of marital assets should take into account the appreciated value 


of a non-marital asset caused by the expenditure of marital funds or labor, including the 
parties' management, oversight, or contribution to principal, as well as an appropriate portion of 
any appreciation of a non-marital asset caused by the effects of inflation and market 
conditions[.]  Id. at 1307 (emphasis added). 


 
The supreme court in Kaaa agreed with this court in Stevens and reversed the Second 


District's decision in Kaaa.  Neither the Second District nor the supreme court in Kaaa 
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disturbed the trial court's determination that the increase in equity resulting from paying 
down the mortgage with marital funds constitutes a marital asset subject to equitable 
distribution.  The supreme court determined that first, the court must determine the overall 
current fair market value of the home. Second, the court must determine whether there has 
been a passive appreciation in the home's value. Third, the court must determine whether 
the passive appreciation is a marital asset under section 61.075(5)(a)(2). This step must 
include findings of fact by the trial court that marital funds were used to pay the mortgage 
and that the nonowner spouse made contributions to the property. Moreover, the trial court 
must determine to what extent the contributions of the nonowner spouse affected the 
appreciation of the property. Fourth, the trial court must determine the value of the passive 
appreciation that accrued during the marriage and is subject to equitable distribution. Fifth, 
after the court determines the value of the passive appreciation to be equitably distributed, 
the court's next step is to determine how the value is allocated. 


 
In Viscito v. Viscito, 214 So. 3d 736 (Fla. 3d DCA 2017), the Third District applied 


Kaaa in determining the value of a pre-marital condominium.  There, the former wife and 
her sister purchased a condominium four years before the parties’ marriage. The former 
wife’s sister’s 50% ownership interest was purchased six years into the marriage. The 
condominium was titled exclusively in the name of the former wife. The marital funds 
invested in the condominium were exceeded by refinancing proceeds expended in 
substantial part because the former husband had a secret gambling problem and was 
unemployed. The trial court determined that the fair market value of the condominium at the 
date of marriage was $255,000.00, at which time the mortgage balance was $133,000.00. At 
the time of trial, the fair market value of the condominium was $690,000.00, and the 
mortgage balance was $224,448.00.  The trial court computed the passive appreciation as 
specified in Kaaa v. Kaaa, 58 So.3d 867 (Fla. 2010) and section 61.075(6)(a)1.b.  The loan-to-
value ratio computed at the time of the marriage (.522 in this case) was multiplied by the 
current fair market value ($690,000.00), yielding the amount of $360,180.00. The current 
mortgage amount, $224,448, was subtracted from that amount, yielding a total passive 
appreciation figure of $135,732.00. The trial court found that although marital funds had 
been used for part of the acquisition of the former wife's sister's 50% interest in the 
condominium and to make certain mortgage payments, the aggregate mortgage debt had also 
increased as a result of the Former Husband's gambling and losses and voluntary 
unemployment. Accordingly, the Former Husband's award of passive, market-driven 
appreciation of the condominium was reduced to half of the total, or $67,866.00. 


 
The former husband appealed.  The Third District rejected the former husband’s 


argument that he should be awarded a higher figure based on a computation allowing him 
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one-half of the net fair market value of the condominium, plus one-half of the passive, 
market-driven appreciation on the former wife's non-marital interest, plus certain mortgage 
payments from marital funds that allegedly reduced the mortgage debt on the non-marital 
interest in the condominium. The former husband's computation did not take into account 
the increases in the mortgage debt caused by the former husband's gambling losses and 
unemployment. The Former Husband's calculation also did not follow the algorithm detailed 
in Kaaa, which adjusts the allocation by accounting for the loan-to-value ratio of the property 
at the time of the marriage.  The Third District found no abuse of discretion given the use of 
the Former Wife's non-marital property to obtain refinancing proceeds in an effort to stop 
the Former Husband's conceded gambling losses and the impact of his voluntary 
unemployment. 


 
In Harris v. Harris, 205 So. 3d 873 (Fla. 5th DCA 2016), the trial court erred by 


considering one-half of the marital portion of the appreciation in value of Former Wife's 
house as an asset of Former Husband, when Former Wife was awarded sole ownership of 
the home.  During their marriage, the parties lived in a house Former Wife purchased nine 
years before the marriage. Former Husband does not dispute that, in general terms, the 
house should be awarded to Former Wife as a nonmarital asset. The parties used marital 
funds to pay a few mortgage payments and to make improvements to the house, including a 
new roof, an air conditioning system, new kitchen appliances, and a remodel of the garage. 


 
The trial court determined that the total appreciation of the house was $45,850.50. 


The trial court then assigned $35,000 of the passive appreciation as a nonmarital asset of 
Former Wife. The trial court found that the improvements discussed above, financed with 
marital funds, added $850.50 to the house's value and assigned $10,000 in passive 
appreciation as a marital asset. Former Husband argues that the trial court erred in the equal 
distribution calculations because the court concluded that Former Husband and Former 
Wife benefitted equally, so that each was considered to have a $5,425.25 marital asset 
representing the marital portion of the house's appreciated value, despite the fact that 
Former Wife was awarded sole ownership and possession of the house. 


 
The Former Husband argues that the trial court did not equalize the parties' marital 


assets and liabilities because it awarded sole ownership of the marital home to Former Wife 
but only credited her with one-half of the $10,850.50 marital portion of the appreciation. As 
in Kaaa, the trial court should have either ordered Former Wife, the homeowner, to make a 
one-half payment of the marital portion of the appreciation of the house to Former 
Husband, the nonowner, or it should have credited the entire marital portion of the 
appreciation of the house to Former Wife when calculating equitable distribution. Therefore, 
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the trial court was instructed to credit Former Wife with the entire marital portion of the 
appreciation of the house's value and to recalculate any equalizing payments between Former 
Wife and Former Husband.  


 
 In Hodge v. Hodge, 129 So. 3d 441 (Fla. 5th DCA 2013), the husband owned 


significant equity in the Old Dominion property at the time of the marriage. The property 
was encumbered with a mortgage roughly equal to one-third of the appraised value. Trial 
testimony established that the parties used marital funds to repay the mortgage and to make 
minor improvements. The wife testified that she expended considerable effort to show and 
rent the property to tenants. The Old Dominion property increased greatly in value between 
the time of marriage and the time of divorce. The lower court awarded the wife one-half of 
the total increase in value after finding that the increase was due to both wife's active efforts 
and passive appreciation. In addition, the trial court justified the award as a method of 
“equalizing the assets of the parties.” In making the award, the trial court was asked to 
determine and allocate the passive appreciation of the rental property. The question before 
the Fifth District was whether the lower court erred in calculating husband’s premarital 
portion of the equity in the Old Dominion property. 


 
The lower court's failure to follow the analysis listed in Kaaa was error. The equity the 


husband owned before the marriage entitles him to a nonmarital portion of any passive 
increase in value. The lower court could find that some portion of the increase in value is 
attributable to the wife’s active efforts and not merely to passive appreciation. However, the 
lower court's goal of “equalizing the assets of the parties” by increasing the size of the 
marital equity in the Old Dominion property is not permitted by law. Weymouth v. Weymouth, 
87 So.3d 30, 36 (Fla. 4th DCA 2012). Therefore, the Fifth District determined that the lower 
court erred when it calculated the husband’s nonmarital portion of the appreciation on the 
Old Dominion property. Hodge v. Hodge, 129 So. 3d 441 (Fla. 5th DCA 2013). 


 
In Ballard v. Ballard, 158 So.2d 641(Fla. 1st DCA 2014), the First District determined 


that the trial court erred as a matter of law when it construed Kaaa v. Kaaa, 58 So.3d 867 
(Fla.2010), to exclude the amounts the parties paid down on the mortgage as a marital asset. 
When marital assets are used during the marriage to reduce the mortgage on non-marital 
property, the increase in equity is a marital asset subject to equitable distribution. See, e.g., 
Gaetani–Slade v. Slade, 852 So.2d 343 (Fla. 1st DCA 2003); Spence v. Spence, 669 So.2d 1110 
(Fla. 1st DCA 1996); Massis v. Massis, 551 So.2d 587 (Fla. 1st DCA 1989); Heiny v. Heiny, 113 
So.3d 897 (Fla. 2d DCA 2013); Dwyer v. Dwyer, 981 So.2d 1254 (Fla. 2d DCA 2008); Mitchell 
v. Mitchell, 841 So.2d 564 (Fla. 2d DCA 2003); Cole v. Roberts, 661 So.2d 370 (Fla. 4th DCA 
1995); Adkins v. Adkins, 650 So.2d 61 (Fla. 3d DCA 1994).  Neither the Second District nor 
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the supreme court in Kaaa disturbed the trial court's determination that the increase in equity 
resulting from paying down the mortgage with marital funds constitutes a marital asset 
subject to equitable distribution.   


 
In Higgins v. Higgins, No. 4D16-69, 2017 WL 3616436 (Fla. 4th DCA Aug. 23, 2017), 


the former wife owned property referred to the Bittern Street property prior to the marriage 
with her former husband. Her parents loaned her $100,000 to buy out her ex-husband's 
interest in the property. There was conflicting evidence regarding whether her parents held a 
mortgage on the property.  At trial, the former wife testified that she borrowed $119,000 
from her parents and that her parents did not ever have a mortgage on the property. She 
introduced into evidence a claim of lien filed by her mother, which reflects that the former 
wife borrowed $455,000 to “purchase, renovate, and repair [the] dwelling,” and that the loan 
was “to be repaid upon sale and closing of [the Bittern Street property].” According to the 
former wife, she did not borrow that amount from her parents; rather, that amount 
represented the value of the property when the former wife divorced her ex-husband. The 
former wife also introduced a release of claim purported to be signed by her mother in 2000. 
The former wife used marital funds to repair the property from damage it suffered during 
two hurricanes. She replaced the roof, removed a screen enclosure and wallpaper, painted 
damaged ceilings, and installed new carpeting in a portion of the home. Some of the repairs 
were paid for using insurance proceeds. 


 
During the marriage, the parties took out a home equity line of credit utilizing the 


equity in the Bittern Street property. They used funds from the line of credit to construct the 
marital home. Subsequently, they took out a “construction loan” utilizing the marital home 
as security and used those funds to satisfy the line of credit. The Bittern Street property sold 
during the marriage for $1,050,000. The amount remaining on the mortgage held by the 
former wife's parents was satisfied with proceeds from the sale. The former wife then 
deposited proceeds from the sale into a bank account.  According to the former wife, the 
property depreciated in value during the marriage. It was worth $450,000 when the former 
wife and her ex-husband divorced, and any appreciation in the property's value occurred 
before the former wife married the former husband. According to the former husband, the 
former wife told him at some point that the property was worth $1,000,000 when the parties 
were married. 


 
The trial court found that all of the proceeds from the sale constituted a marital asset. 


The trial court provided the following reasons for designating the proceeds as a marital asset: 
(1) the former wife used marital funds to pay down the mortgage and make repairs to the 
property; (2) the former wife had the burden to establish whether any part of the enhanced 
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value is exempt from distribution and failed to meet her burden; (3) the equity in the Bittern 
Street property was used to obtain a line of credit, the funds from which were used to 
construct the marital home; and (4) the parties took out a loan using the marital home as 
security and used loan funds to satisfy the line of credit. Based on these factors, the trial 
court found that the “parties absolutely, positively commingled these assets,” and “[a]s such, 
the value of the Bittern home is a marital asset.” 


 
There was little evidence regarding the enhanced value of the Bittern Street property. 


The former wife testified that the value depreciated between the parties' marriage and the 
date the property was sold. The former husband testified that the former wife told him the 
property was worth $1 million when the parties married. The property sold for $1,050,000. 
Additionally, although any increase in equity due to mortgage payments made by the former 
wife using marital funds would be subject to equitable distribution, there was no evidence as 
to the amount by which the equity increased. 


 
Instead of taking additional evidence and making the required findings as to 


enhanced value, the trial court designated as a marital asset all of the proceeds from the sale 
of the Bittern Street property. The Fourth District remanded the case to the trial court to 
make findings as to the enhanced value of the property, including any increase in equity that 
was due to the former wife's use of marital funds to pay down the mortgage held by her 
parents.  If the trial court finds that the former husband has established the amount of 
increase in value and equity from the date of marriage to the sale date, the former wife will 
then have the burden of showing that any portion of those respective increases were not due 
to marital contribution. 


 
The trial court's finding of commingling was also based on the use of the Bittern 


Street property to obtain a line of credit from which funds were used to construct the marital 
home, and the use of marital funds to satisfy that line of credit. The former wife’s use of her 
nonmarital property to obtain the line of credit was not, standing alone, reason to deem the 
proceeds of the sale of the Bittern Street property a marital asset. See Fashingbauer v. 
Fashingbauer, 19 So.3d 401, 402 (Fla. 1st DCA 2009) (finding that husband's use of 
nonmarital property to obtain a line of credit used to purchase marital property did not 
transform nonmarital property into marital property). The use of marital funds to satisfy a 
marital debt secured by the nonmarital property did not transform the entire value of the 
Bittern Street property into a marital asset. The factors considered by the trial court, taken 
together, did not constitute a commingling of marital and nonmarital assets. The Bittern 
Street property did not lose its nonmarital character. Instead, the former husband is entitled 
to a share of any enhanced value and equity in the property, which needs to be determined.  
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Corporations: 
 
The enhanced value of stock from a company for which the owning spouse 


works can be considered a marital asset and be subject to equitable distribution. Pagano v. 
Pagano, 665 So.2d 370 (Fla. 4th DCA 1996). However, it can also be a nonmarital asset if 
marital effort or assets are not used in so enhancing its value.  Oxley v. Oxley, 695 So.2d 364 
(Fla. 4th DCA 1997).  In Robbie v. Robbie, 654 So.2d 616 (Fla. 4th DCA 1995), the Fourth 
District held that the appreciation of stock owned by the general manager of the Miami 
Dolphins—a business enterprise run largely by the husband's family—was a marital asset.  
Similarly, in Pagano, the Fourth District held the same with regards to the appreciation of 
stock owned by the president and operations manager of a family wholesale plumbing supply 
business. In Minton v. Minton, 698 So.2d 936 (Fla. 4th DCA 1997), the Fourth District again 
held that the appreciation of stock from a family-owned business for which the husband was 
chief operating officer of two subsidiaries and vice president of two others was a marital 
asset. Id. at 936–37. While purely passive increases in value of premarital asset caused by 
inflation are not subject to division, asset appreciation constitutes marital asset subject to 
equitable distribution where marital labor contributes to its value, notwithstanding that 
increased value is primarily created passively by inflation, market conditions, or conduct of 
others.  


 
Compare to Witt-Bahls v. Bahls, 193 So. 3d 35 (Fla. 4th DCA 2016), where the 


appreciation of stock of company for which husband worked and that husband had 
purchased prior to marriage was not due to active effort.   Therefore, it was not a marital 
asset subject to equitable distribution upon dissolution of marriage.  There, the company was 
not a business enterprise owned or run by husband's family, nor was husband in a position 
of significant authority in company since there were seven or eight levels of management 
above husband. 
 


In Bair v. Bair, 214 So. 3d 750 (Fla. 2d DCA 2017), when the parties married, the 
Husband was working full-time for Quality Boats and owned a small share of the company's 
stock. When the Husband's father later passed away, he left the company to his three 
children—the Husband, his brother, and his sister. The Husband, who sits on the board of 
directors and owns 47.5% of the company stock, ran the service side of Quality Boats and 
also dealt with all the financial and administrative aspects of the business while his brother, 
who also sat on the board and owned another 47.5% of the stock, was in charge of sales. 
Their sister, who owned the remaining 5% of the stock, is not involved in any day-to-day 
operations of the company; however, her interests were represented by a third member of 
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the company's board of directors, who is also the company's long-time outside accountant.  
During the dissolution proceedings, there was no dispute that the Husband's ownership 
interest in Quality Boats was nonmarital; however, there was also no dispute that the 
Husband's marital labor had contributed to an increase in the value of Quality Boats during 
the marriage. This increase in value resulting from the Husband's marital labor constitutes a 
marital asset under section 61.075(6)(a)(1)(b), Florida Statutes (2012), which defines “marital 
assets” to include “[t]he enhancement in value and appreciation of nonmarital assets 
resulting ... from the efforts of either party during the marriage.” Hence, the trial court was 
required to determine the amount of the increase in the value of Quality Boats that occurred 
during the marriage due to the Husband's marital labor and equitably distribute that increase 
as a marital asset.  Ultimately, the trial court accepted the 2012 valuation of Quality Boats 
proposed by the Wife's expert, which was approximately $1 million more than the valuation 
proposed by the Husband's expert. The trial court also accepted certain positions advanced 
by the Wife's expert about how to calculate the portion of the increase that was due to the 
Husband's marital labor. 


 
The trial court made two mistakes.  First, the Wife’s valuation of the business did not 


include a value for the real property owned by the company.  The real property was excluded 
by her expert because of passive appreciation.  However, the Second District determined 
that the value was being assigned to Quality Boats, an asset wherein marital labor 
contributed to the appreciation, not the property itself. As such, including the real property 
owned by Quality Boat actually decreased the value of the company.  The real property 
declined in value due to an overpass being built in front of its showroom.  Second, the trial 
court erred by including the value of the retained earnings of Quality Boats in its valuation of 
the company but then also requiring Quality Boats to liquidate those retained earnings and 
distribute them to the shareholders.  The Second District cited Anson v. Anson, 772 So.2d 52 
(Fla. 5th DCA 2000), which provides: 


 
1. The retained earnings account of a corporation is a bookkeeping 


account maintained to keep a historical record of net income, net losses, dividend 
distributions, and other matters affecting the equity of a corporation. It is not a cash or asset 
account, nor does it reflect any amounts of cash or funds available for distribution to 
stockholders. In fact, a corporation could have a balance in a retained earnings account, yet 
have no cash to pay any dividends. 


 
2. A balance in a retained earnings account does not mean that dividends must be 


paid to stockholders. In order to conduct a business, a corporation m[u]st always maintain 
working capital, purchase fixed assets, maintain accounts receivable, and maintain inventory 
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among other things, all of which[ ] reduces cash available for dividends. The extent to which 
these requirements must be maintained fluctuates from year to year. 


 
3. A corporation is a recognized separate legal entity capable of owning its own assets 


and managing its own business. A stockholder has certain rights in a corporation, but those 
rights do not include a direct interest in any corporate asset or income nor do these rights 
include an interest in a corporate bookkeeping account. 


 
By both including the retained earnings in the value of Quality Boats and then 


ordering them liquidated and distributed, the trial court erroneously “double dipped” in 
favor of the Wife.   


 
Although the valuation of the business was remanded to the trial court, there were 


three additional points that the Husband argued was error but the Second District disagreed.  
Those were the amount of appreciation, percentage of marketability assigned, and the 
finding of a lack of goodwill.  The Wife's expert testified that he valued the Husband's share 
of the appreciation of Quality Boats by multiplying the Husband's ownership interest of 
47.5% by the total appreciation during the marriage. He did not reduce or adjust this figure 
to account for any effort or labor of anyone else working for the business. The Husband 
takes exception to this methodology, pointing out that ownership interest is not necessarily 
the same as the amount of effort that went into the business to cause the appreciation. While 
the Husband was correct, he is not correct that this assertion resulted in reversible error on 
the facts as presented here.  Also, the trial court accepted the Wife's expert's discount for 
lack of marketability and control (19%) rather than the Husband's expert's discount for lack 
of marketability and control (30%). There was no error when both experts testified that they 
applied a discount based on their experience and assessment of the nature of the 
marketability and control of the business. Lastly, as to the personal goodwill, there was 
conflicting evidence from the two experts on this issue, and the trial court was entitled to 
believe, or disbelieve, either witness.  


 
In Higgins v. Higgins, No. 4D16-69, 2017 WL 3616436 (Fla. 4th DCA Aug. 23, 2017), 


the former husband argued that the trial court erred in awarding a marital asset, a business, 
to the former wife based on a finding that the business's value is based on personal goodwill 
of the former wife and without assigning a value to the business (aside from the former 
wife's goodwill). When there is evidence that a marital business has value aside from one 
spouse's goodwill, the court must make a finding regarding that value for purposes of 
equitable distribution. See Niekamp v. Niekamp, 173 So.3d 1106, 1108–09 (Fla. 2d DCA 2015) 
(reversing and remanding to trial court to value marital property, excluding any goodwill 
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attributable to one party, where there was evidence that the business had other assets).  
Although there was evidence that the business had tangible assets, the trial court inexplicably 
found that no such evidence was offered. The former wife acknowledged that the business 
was a marital asset, and she appropriately concedes that the asset has a value aside from her 
goodwill.  The case was remanded for the trial court to value the business for purposes of 
equitable distribution. 


 
Burden of Proof: 
 
Once it is proven that there was active appreciation of a nonmarital business or 


property, the burden then shifts  to the other party to show that some, if any, portion of the 
enhanced value is  exempt from equitable distribution.  Gaetani-Slade v. Slade, 852 So.2d 343, 
347 (Fla. 1st DCA 2003)(stating that "once a non-owner spouse establishes that marital labor 
or funds were used to improve [an asset] that was nonmarital, the owner-spouse has the 
burden to show which parts [of the enhanced value] are exempt ")(citing Adkins v. Adkins, 
650 So.2d 61 (Fla. 3d DCA 1994); O'Neill v. O'Neill, 868 So.2d 3 (Fla. 4th DCA 2004)(stating 
that "once it is established that marital labor was used, the burden falls on the party claiming 
that the increase was nonmarital to establish whether any part of the increase was the result 
of passive market conditions and, thus, is exempt from equitable distribution"); Young v. 
Young, 606 So.2d 1267 (Fla. 1st DCA 1992)(confirming that a trial court cannot refuse to 
distribute the appreciated value of a nonmarital asset improved by marital labor or funds 
"because the [non-owner spouse] ha[s] not established how much the improvements 
enhanced the value of the property," and that the burden is on the owner spouse to prove 
whether any part of the enhanced value is exempt from distribution);  Yitzhari v. Yitzhari, 906 
So.2d 1250 (Fla. 3d DCA  2005)(despite the husband's testimony which confirmed that 
during the marriage he expended both marital funds and labor to manage, maintain and 
improve seven properties titled wholly or partially in his name, the trial court erred in 
refusing to award any portion of value of the properties to the wife because she failed "to 
carry her burden" of proving when, and how much, marital funds were expended). Chapman 
v. Chapman, 866 So.2d 118 (Fla. 4th DCA 2004).  
 
Cut-Off Date for Identifying Marital Assets 


 
Pursuant to Fla. Stat. §61.075(7), the cut-off date for determining assets and liabilities 


to be identified or classified as marital assets and liabilities is the earliest of the date the 
parties enter into a valid separation agreement, such other date as may be expressly 
established by such agreement, or the date of the filing of a petition for dissolution of 
marriage.  
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Assets acquired by one spouse after filing a petition for dissolution of marriage are 


ordinarily deemed to be nonmarital.  Beers v. Beers, 724 So.2d 109 (Fla. 5th DCA 1998).  
Liabilities acquired during the marriage are also generally considered marital liabilities.  In 
Rogers v. Rogers¸ 12 So.3d 388 (Fla. 2d DCA 2009), the trial court erred in holding that the 
wife was responsible for her student loan debt when the debt was incurred during the 
marriage.  The husband argued that although the wife was in school during the marriage to 
obtain her paralegal degree, he would not receive the benefit of her education.  The district 
court held that this is not a factor to be considered when allocating marital debt.  Absent 
some other justification for an unequal distribution, the student loan debt was a marital 
liability, incurred during the marriage, to be shared equally amongst the parties.     


 
Once an asset has been determined to be nonmarital, that asset may not be awarded 


to the non-owner spouse as equitable distribution unless there has been agreement to the 
contrary.  The agreement may provide for such as part of a settlement agreement.  Abernethy 
v. Abernethy, 670 So.2d 1027 (Fla. 5th DCA 1996).   


In Wagner v. Wagner, 136 So. 3d 718 (Fla. 2d DCA 2014), the husband appealed the 
distribution of marital debt. Specifically, the husband contended that the trial court erred in 
determining that a credit card debt for an adult child's college expenses incurred just before 
the wife filed her petition for dissolution was not a marital debt and was the husband's 
responsibility. The Second District disagreed. 


The wife filed her petition for dissolution on June 27, 2011. The wife had made the 
husband aware by at least June 21, 2011, that she planned to serve him with the petition. On 
June 22, 2011, the husband charged $6757.75 on a Discover Card and on June 23, 2011, 
again charged $6757.75 on the Discover Card for a total of $13,515.50. These charges were 
to pay an adult daughter's expenses at Davidson College.  The wife testified that the husband 
did not discuss these charges with her and that she had never agreed to pay $13,500 in June 
2011 for their daughter's college expenses. The wife's agreement with her daughter was that 
she would have to get a loan if she wanted to attend Davidson.  The husband testified that 
the parties had discussed with their daughter that they would make every effort to help her 
but what they could not help her with she would have to cover with loans. However, the 
daughter missed her financial aid application deadline. The husband testified that they had 
received “the bill saying there was a whole bunch of money that was going to be due right 
away or she wasn't going to be able to attend, which is what prompted” him to charge it on 
the Discover Card. 
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The trial court made a written “interim finding” that the credit card debt incurred for 
the college expenses was a marital debt. In its written “supplemental findings of fact,” the 
trial court reconsidered the issue and found that it “does not have the authority to order a 
parent to pay for college expenses and given the timing of the incurrence of the debt with 
regard to the filing of this action the appearance is that the husband has sought to have the 
Court assign half of that cost to the wife.” The trial court found that the debt “is not an 
appropriate marital debt.” The court concluded, “The Court would anticipate/hope that 
both parenting partners would take part in the funding of the Davidson College expenses[;] 
however, the Court rules that the primary responsibility for the Davidson College expenses 
are [sic] with the father.” 


Marital liabilities include “liabilities incurred during the marriage, individually by 
either spouse or jointly by them.” § 61.075(6)(a)(1)(a), Fla. Stat. (2011). Unless the parties 
have a valid separation agreement, the date of the filing of the petition for dissolution is the 
cut-off date for determining whether assets and liabilities are classified as marital. See § 
61.075(7). “All assets acquired and liabilities incurred by either spouse subsequent to the date 
of the marriage and not specifically established as nonmarital assets or liabilities are 
presumed to be marital assets and liabilities.” § 61.075(8). To overcome the presumption, a 
party must show “that the assets and liabilities are nonmarital assets and liabilities.” Id. As to 
the valuation of marital assets and liabilities, the court has discretion to determine a date that 
is “just and equitable” for valuation purposes. § 61.075(7). 


Because the parties did not enter into a marital settlement agreement, the pertinent 
date to determine whether assets and liabilities are marital or nonmarital is June 27, 2011, 
when the wife filed the petition for dissolution. The husband charged the college expenses 
on June 22 and 23, 2011, before the wife filed the petition; thus, the credit card charges are 
presumed to be a marital debt. See § 61.075(7), (8). The wife did not make a showing that the 
college charges were nonmarital liabilities. See § 61.075(8). 


The wife argued that any obligation a parent has to fund the college education of an 
adult child is moral, not legal, and that the court cannot require a parent to pay those 
expenses unless the parties have contracted for them in a marital settlement agreement. See 
Madson v. Madson, 636 So.2d 759, 761 (Fla. 2d DCA 1994); Riera v. Riera, 86 So.3d 1163, 
1167–68 (Fla. 3d DCA 2012). That is true for college expenses incurred after the petition for 
dissolution was filed and in the future. However, the expenses were incurred during the 
marriage, albeit a few days before the petition was filed. 


The trial court may consider a party's intentional waste or depletion of marital assets 
to do equity and justice between the parties. Santiago v. Santiago, 51 So.3d 637, 638 (Fla. 2d 
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DCA 2011); see also David v. David, 58 So.3d 336, 338 (Fla. 5th DCA 2011) (recognizing that 
intentional waste of marital assets can justify an unequal distribution). The trial court did not 
make a finding of waste of marital assets to justify an unequal distribution. See Rosenfeld v. 
Rosenfeld, 597 So.2d 835, 838 (Fla. 3d DCA 1992) (reversing determination that the husband 
wasted marital assets by assisting in the support of his parents). In fact, the trial court 
“hope[d] that both parenting partners would take part in funding the Davidson College 
expenses outside of Court.” Although the wife did not favor paying the college expenses, 
under all the circumstances, the Second District determined that the Husband's actions did 
not constitute intentional waste.   


In Broadway v. Broadway, 132 So. 3d 953 (Fla. 1st DCA 2014), the record demonstrated 
that the parties separated in early September 2010, and that the former husband purchased a 
25–foot pull-behind camper some time during the week the separation began. The former 
wife filed her petition for dissolution of marriage on July 26, 2011. In the equitable 
distribution portion of the Final Judgment, the trial court ruled that the camper was acquired 
post-separation and was designated as a non-marital asset of which the former husband 
retained sole ownership.  The First District determined that the trial court erred. 


 
The cut-off date for determining assets and liabilities to be identified or classified as 


marital assets and liabilities is the earliest of the date the parties enter into a valid separation 
agreement, such other date as may be expressly established by such agreement, or the date of 
the filing of a petition for dissolution of marriage. § 61.075(7), Fla. Stat. (2011). A trial court's 
allocation of an asset as marital or non-marital for purposes of equitable distribution is 
reviewed de novo. Puskar v. Puskar, 29 So.3d 1201 (Fla. 1st DCA 2010). 


 
There was no evidence that the parties executed a valid separation agreement, either 


orally or in writing. Therefore, the date the former wife filed her petition for dissolution of 
marriage, July 26, 2011, would be the cut-off date used to determine whether assets were 
marital or non-marital. Both parties testified that the former husband purchased the pull-
behind camper the week that he moved out of the former marital residence, which was in 
early September 2010. Because the camper was unquestionably acquired by the former 
husband before the petition for dissolution was filed, the First District held that it should 
have been classified as a marital asset subject to equitable distribution.   
 
Valuation of Assets and Liabilities 
 


Once the Court determines which assets and liabilities are marital, the trial court is 
then required to make specific written findings of fact in the final judgment as it pertains to 
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values of assets and liabilities “in order to facilitate effective appellate review of the trial 
court's property distribution scheme.” Patino v. Patino, 122 So.3d 961 (Fla. 4th DCA 2013). 
 


The trial court failed to do so in Pierre v. Jonassaint, 212 So.3d 1131 (Fla. 3d DCA 
2017).  There, the Third District determined that the trial court's reference to the parties' 
respective financial affidavits is inadequate to permit meaningful review, particularly because 
the total amount of liabilities listed in the final judgment did not appear to correspond with 
either party's financial affidavit. In addition, the liabilities listed in those financial affidavits 
are in several respects irreconcilable. Further, as to the distribution of the parties' assets, the 
final judgment specified only two: the former husband's pension plan and lawsuit proceeds 
earned by the wife. Neither of these assets is “clearly identified,” nor valued as required by 
section 61.075(3). Thus, it was not possible for this court to determine whether the trial 
court properly and equitably distributed the parties' assets and liabilities. See Patino, 122 So.3d 
at 963 (holding that a “failure to make sufficient findings regarding value of property and 
identification of marital assets and debts constitutes reversible error and requires remand for 
appropriate findings to be made.” (quoting Whelan v. Whelan, 736 So.2d 732, 733 (Fla. 4th 
DCA 1999). 
 


In Navarro v. Navarro, 209 So.3d 74 (Fla. 1st DCA 2016), the trial court specifically 
identified the significant marital assets and liabilities and specified which spouse received 
them, but failed to make the required written findings concerning the valuation of these 
assets and liabilities.  The matter was remanded to the trial court to make specific findings.   
 


Date of Valuation: 
 
Florida Statute §61.075(7) continues, providing that the date for determining value of 


assets and the amount of liabilities identified or classified as marital is the date or dates as the 
judge determines is just and equitable under the circumstances. Different assets may be 
valued as of different dates, as, in the judge's discretion, the circumstances require.   


 
In Tucker v. Tucker, 966 So.2d 25 (Fla. 2d DCA 2007), the trial court’s selection of the 


date of the final dissolution hearing as the date for determining the value of marital assets 
was not an abuse of discretion.  The trial court selected that date since the parties had 
attempted reconciliation in the years since the original petition for dissolution was filed, and 
the former husband had purchased a townhouse and a vehicle subsequent to the filing of the 
petition.  Compare to Schmitz v. Schmitz, 950 So.2d 462 (Fla. 4th DCA 2007), which 
determined that the date to be used for classifying marital assets and liabilities for the 
purpose of equitable distribution was the date of the filing of the petition for dissolution, 
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rather than the date of trial, since the parties did not have a separation agreement or reach 
agreement on any alternative date. In Parry v. Parry, 933 So.2d 9 (Fla. 2d DCA 2006), in 
determining which date to use, the trial court valued stock on the dissolution petition filing 
date, rather than on the date of trial, since the expert testified that the appreciation in value 
of employer's stock was not passive but rather due in part to husband's work as a senior 
officer of the company.  Assets should not, ordinarily, be valued as of a post-dissolution date 
because the subsequent change in the property's value due to nonmarital labor or efforts 
cannot be distributed.  Jahnke v. Jahnke, 804 So.2d 513 (Fla. 3d DCA 2001).  In Catafulmo v. 
Catafulmo, 704 So.2d 1095 (Fla. 4th DCA 1997), the trial court properly selected the date of 
petition for dissolution, rather than date of trial, as the valuation date for equitable 
distribution, where the increase in the value of the husband's businesses resulted from his 
individual efforts after parties separated and after filing of petition, compared to merely 
passive appreciation.   


 
In Jordan v. Jordan, 127 So. 3d 794 (Fla. 4th DCA 2013), the Fourth District found that 


competent substantial evidence was lacking to support the trial court's valuation of certain 
marital assets and liabilities in the equitable distribution schedule attached to the final 
judgment. The unsupported valuations contributed to totals that were used to determine the 
ultimate equitable distribution award for Former Wife, leaving Former Husband in a 
position to pay an amount that was overstated.  The equitable distribution schedule had 
typographical errors in regard to account numbers and errors with accounts appearing to be 
included in the schedule more than once or marital liabilities not being included at all. A 
corrected equitable distribution schedule may alter the end financial positions of the parties. 
Therefore, on remand, the trial court was required to reconsider the other orders in the final 
judgment that stemmed from the erroneous equitable distribution schedule, as it essentially 
served as a summary of the parties' financial positions upon dissolution.  Those include the 
order requiring the Former Husband to sell the former marital home, permanent alimony, 
alimony arrearages, child support, and attorneys' fees and costs. Further, should the trial 
court determine that any equitable distribution award is to be paid from Former Husband's 
retirement accounts, the court was further directed to address the issue of penalty fees and 
taxes resulting from withdrawing funds from those accounts prematurely. 


 
As to the Former Husband’s challenge to the trial court's decision to value the marital 


assets and liabilities as of the date of filing the petition for dissolution, the Fourth District 
found his arguments without merit. “The date for determining value of assets and the 
amount of liabilities identified or classified as marital is the date or dates as the judge 
determines is just and equitable under the circumstances.” § 61.075(7), Fla. Stat. (2012). The 
trial court did not abuse its discretion in determining that the date of filing the petition for 
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dissolution was an appropriate date to value the assets. 
 
As to a chiropractic building owned by the Former Husband prior to the marriage, 


during the marriage, Former Wife was an instrumental part in coordinating and helping with 
the vast improvements that were done to the building, which included replacing walls, 
installing new flooring, adding columns and a flag pole to the front, modifying lighting and 
other electrical work, adding an additional parking lot, replacing the roof, and putting in new 
doors and windows. Contrary to Former Husband's arguments, these actions went beyond 
mere maintenance and were improvements that enhanced the value of the building. These 
actions, combined with how the proceeds from the sale of the building were used, 
sufficiently transformed the nonmarital asset into a marital asset. The Former Husband did 
not offer evidence to show that only a portion of the asset was transformed rather than the 
entire asset. Thus, the trial court’s determination that the Jordan Realty asset was a marital 
asset was affirmed.   
 


Choosing a valuation date of assets in dissolution actions is determined on a case by 
case basis, depending upon the facts and circumstances thereof. There was no presumption 
that one date should be used as opposed to another.  Perlmutter v. Perlmutter, 523 So.2d 594 
(Fla. 4th DCA 1987).  The Fourth District thus held that the date of the dissolution trial, 
rather than the date of filing of the action, was the appropriate date for valuation of the 
marital assets for equitable distribution purposes.  In determining that the trial date was the 
appropriate valuation date of the parties businesses, the court aligned itself with Wegman v. 
Wegman, 509 N.Y.S.2d 342 (N.Y. Ct. App. 1986).  Essentially, then, courts are faced with 
three different valuation dates in valuing marital property, including the separation date, the 
petition date, and the trial date. In choosing between those dates, courts have utilized the 
reasoning in Wegman and Perlmutter and have examined whether one party’s actions were 
responsible for the increase and decrease in value of, or even the existence of, the asset in 
question, subsequent to the date of separation or date of petition.  In those cases, use of the 
separation or petition date is deemed appropriate because the change in value is a result of 
one party’s actions, and thus, the valuation date should be the earlier date so as to reflect that 
the party whose actions caused the increase or decrease in value receives the benefit of, or 
detriment of, his or her actions, by solely receiving the difference in value of the subject asset 
between the earlier date and the trial date. Conversely, where there is a long period of time 
between the petition date and the trial date, and the change in value is as a result of passive, 
or market forces, rather than the particular actions of a party, the increase or decrease in 
value should be equally allocated between the parties, thus mandating use of the trial date as 
the valuation date.   
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In Massam v. Massam, 993 So.2d 1002 (Fla. 2d DCA 2008), the trial court’s equitable 
distribution scheme was reversed since the court did not include the unpaid rent of the 
husband’s business as a marital liability.  The final judgment gave the valuation date of assets 
and liabilities as the date of trial.  The trial court did not include the unpaid rent as a liability 
since the debt did not accrue until after the petition for divorce was filed.  Since the final 
judgment did not list the time of filing as the valuation date, the district court was forced to 
depend upon the trial date as the date of valuation.  Therefore, the debt that was accrued 
after the parties’ separation was subject to equitable distribution.   


 
Compare to Cardella-Navarro v. Navarro, 992 So.2d 856 (Fla. 3d DCA 2008), where the 


trial court assigned a portion of the business liabilities incurred by the husband’s business to 
the wife.  The wife appealed.  The husband owned a yacht brokerage business as an S Corp 
and the husband was the only shareholder.  During the marriage, the company entered into 
an agreement for wholesale financing with GE.  The company went into default with GE for 
failure to pay $5,862,203.31 and owed the state $211,478.82 for past-due sales taxes, interest 
and penalties.  GE intervened and became party to the action, alleging they had in interest in 
the sale of the former marital home as the property was collateral under the terms of the 
financing agreement.  The trial court awarded one-half of the business debt to the wife, 
approximately $4,694,000.00.  The appellate court reversed.  The reasoning was that the 
husband controlled the company and the most, not all, of the debt arose after the parties 
separated.  The trial court found that the husband mishandled corporate finances and that it 
would be inequitable for one party to leave a short-term marriage with so much debt.  Also, 
the husband guaranteed the business loan and therefore there was no privity of contract 
between the wife and creditor. 


 
In Smith v. Smith, No. 4D16-2969, 2017 WL 3730355 (Fla. 4th DCA Aug. 30, 2017), 


the trial court valued the marital pension at $102,000 at the time of filing.  The trial court 
stated in its final judgment that “[t]he husband's pension is valued at $102,000 as of the date of 
filing.” As such, the court clearly indicated that it was valuing the pension at the date of filing, 
which was either August 5, 2013, the date of filing the original complaint, or September 13, 
2013, the date of filing the amended complaint. However, there was no evidence that the 
pension was worth $102,000 at either time. The Former Wife argued that months before the 
dissolution petition, Former Husband purposefully depleted the pension, stating, “[i]n 
anticipation of me filing the petition, he dissipated the entire pension.” Id. Former Wife also 
relied on exhibit thirteen, which showed Former Husband withdrawing thousands of dollars 
from his bank accounts, which presumably contained money from the pension, months 
before the petition. The exhibit showed that in August of 2013, near the date of filing, the 
bank account's balance was $5,502.81. Reading from the same page of the exhibit, the court 
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told Former Wife, “Ma'am, as of the date of filing you said it was worth approximately 
$5,500, the 401(k), okay.” Former Wife agreed.  Perhaps the trial court sought to value the 
pension based on its value more than a year before the filing date, for which there was 
evidence to support the $102,000 valuation. Pursuant to section 61.075(7), Florida Statutes, 
the court certainly could have done this. Since there was no evidence supporting the 
valuation of the marital pension, the Fourth District reversed the pension's distribution.  


 
In Schroll v. Schroll, No. 1D16-3590, 2017 WL 4448524 (Fla. 1st DCA Oct. 6, 2017), 


the trial court reversibly erred when it valued certain investment assets as of the date of 
commencement of the dissolution action instead of a date closer to the final hearing because 
those assets had significantly declined in value during the course of litigation due to passive 
market forces, outside of the control of either party. While the court has the discretion to 
decide the valuation date of marital assets as the court determines is “just and equitable 
under the circumstances,” without an explanation as to why the court valued these assets as 
of the date of filing, the appellate courts are not able to determine whether the court 
considered the decrease in value of these assets in fashioning the equitable 
distribution. See Byers v. Byers, 910 So.2d 336 (Fla. 4th DCA 2005) (trial court abused its 
discretion in allocating parties' assets without accounting for passive appreciation of 401(k) 
account where court gave no explanation as to why it settled on date of filing as valuation 
date).  


Distribution of Marital Assets and Liabilities 


After the nonmarital assets and liabilities are separated from the marital assets and 
liabilities, the court will make a distribution of the marital assets.   Pursuant to Fla. Stat. 
§61.075(1), the court begins with the presumption that the distribution of marital assets and 
liabilities should be equal, unless there is a justification for an unequal distribution based on 
all relevant factors, including: 
 


 (a)  The contribution to the marriage by each spouse, including contributions to the care and 
education of the children and services as homemaker;   
 


In Russ v. Russ, 576 So.2d 414 (Fla. 3d DCA 1991), the third district held that an 
award to wife of 65% of proceeds on mortgage held by parties on campground they 
previously sold was supported by evidence that wife made extraordinary contributions to 
daily operation and financial management of campground business during eight-year period 
while husband remained essentially idle, drinking large quantities of beer.  Compare to 
Lanzetta v. Lanzetta, 563 So.2d 101 (Fla. 3d DCA 1990), where the court determined that the 
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fact that the husband had performed many household chores because wife's medical 
ailments prevented her from doing so was not such a special circumstance to warrant an 
unequal distribution.   
 


An unequal distribution of marital assets and liabilities was also supported by findings 
that a party suffered from emotional problems stemming mainly from marital difficulties and 
the husband's infidelities, and that the wife did not work outside of the home for most of the 
eighteen-year marriage and instead contributed as a homemaker, child care provider, and 
devoted mother, and that husband had a flourishing pediatric practice.  Goosby v. Lawrence, 
711 So.2d 577 (Fla. 3d DCA 1998).   
 


However, disparate earning abilities do not, without more explanation, justify unequal 
distribution of marital assets.  Dease v. Dease, 688 So.2d 454 (Fla. 5th DCA 1997). 
  


(b)  The economic circumstances of the parties;  
 
In Bell v. Bell, 642 So.2d 1173 (Fla. 1st DCA 1994), the first district held that the 


former wife who held a broker's license and was awarded a real estate business was 
improperly awarded a greater share of marital assets on the basis of alleged inability to 
provide for herself if assets were distributed equally; former wife's income would not be 
fixed by property received in distribution, and although former wife had need to pay for 
property upkeep and labor, taxes, utilities, and insurance expenses on property awarded to 
her, former husband would have those expenses on property awarded to him. 


 
The enhancement in value of a business that was the result of the husband's business 


acumen and the development of assets which belonged to him prior to marriage was 
justification for an unequal distribution since the husband paid all expenses during marriage, 
which allowed the wife to increase her personal financial status.  Valdes v. Valdes, 894 So.2d 
264 (Fla. 3d DCA 2004).   
 


(c)  The duration of the marriage; 
 
In Hoffman v. Hoffman, 552 So.2d 958 (Fla. 1st DCA 1989), the first district held that 


since the marriage was just over a year’s duration, and there a disparity of the spouse’s age, it 
was proper to give an unequal distribution.  
 


(d)  Any interruption of personal careers or educational opportunities of either party;  
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(e)  The contribution of one spouse to the personal career or educational opportunity of the other 
spouse;  


In Becker v. Becker, 639 So.2d 1082 (Fla. 5th DCA 1994), the trial court abused its 
discretion in finding a 50-50 split where the wife contributed little to marriage, the parties 
had no children, and the husband paid great majority of wife's educational expenses.  
Additionally, the wife worked before the marriage and after graduation but used all but one 
of her paychecks for her own needs and wants while husband paid all household expenses, 
and the marriage lasted only four years during which time parties carefully kept their assets 
separate.   
 


(f)  The desirability of retaining any asset, including an interest in a business, corporation, or 
professional practice, intact and free from any claim or interference by the other party; 
  
 As a general rule, it is improper for the trial court to leave the parties as joint owners 
of a closely held business. Ross v. Bandi, 566 So.2d 55 (Fla. 4th DCA 1990).  In Lift v. Lift, 1 
So.3d 259 (Fla. 4th DCA 2009), the parties brought a stipulation before the court.  The 
stipulation provided that the wife would receive her veterinary business and that the husband 
would accept the wife’s valuation of the business.  Because appropriately made stipulations 
entered by the parties are generally binding by the court and the parties, the trial court erred 
by awarding each party 50% of the veterinary business.  The district court overturned this 
award, claiming that by forcing the husband and wife to be business partners created an 
“intolerable situation,” and the trial court erred when the two parties clearly stated that they 
did not want to continue working together after their divorce.   
 


Similarly, in Manolakos v. Manolakos, 871 So.2d 258 (Fla. 4th DCA 2004), the trial 
court ordered that the former husband and the former wife remain equal owners in the 
chiropractic businesses. According to the judgment, the former husband would manage and 
operate these businesses for three years. During this time, he would be entitled to all the 
profits from the businesses. After three years, the former wife was to begin working with the 
former husband and upon her return, she was to begin receiving fifty percent of the net 
revenues.  The court stated that “dissolution of marriage, being what it is, it is clearly an 
abuse of discretion for the trial court to order two parties who have stated they do not want 
to continue to work together after their divorce to do just that.” See also Robbins v. Robbins, 
549 So.2d 1033 (Fla. 3d DCA 1989), granting a former spouse a shared interest in the stock 
of a closely held corporation has the effect of “requiring the former spouses to operate as 
business partners.  Such a financial arrangement is intolerable.”  Also of note, in Menendez v. 
Rodriguez-Menendez 871 So.2d 951 (Fla. 3d DCA 2004), and quoting Robbins, the court held 
that the parties must, on remand, present proper valuation evidence so that the trial court 
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may, as the parties agree, award this asset to one of the spouses and “devise a plan of 
distribution which causes the least interference with the ongoing business of the corporation, 
yet which is practical and beneficial to both spouses.”   
 


(g)  The contribution of each spouse to the acquisition, enhancement, and production of income or the 
improvement of, or the incurring of liabilities to, both the marital assets and the nonmarital assets of the 
parties; 
   


See Boutwell v. Adams, 920 So.2d 151 (Fla. 1st DCA 2006)(holding that facts that 
husband experienced significant periods of unemployment toward the end of the marriage, 
that he spent time tinkering with his motor vehicle collection when he could have directed 
more time and energy to securing a job, and that he continued to spend extravagantly and to 
borrow money despite the lack of a meaningful search for full employment were relevant to 
trial court's equitable distribution of marital assets.) 
 


However, the mere fact that one spouse contributed more financially, in itself, is 
insufficient to award an unequal determination.  In Williams v. Williams, 686 So.2d 805 (Fla. 
4th DCA 1997), the district court held that the fact that the husband, who served as the 
primary wage earner, also made a significant contribution of marital assets does not justify 
the trial court's disparate treatment of the marital assets. The district court stated that 
affirming the unequal distribution in this case would allow a trial court in every case the 
discretion to unequally distribute assets solely because the primary wage earner made a 
premarital contribution, even in the absence of any compelling factors.   
  


Similarly, in Stough v. Stough, 18 So. 3d 601 (Fla. 1st DCA 2009), the district court held 
that a trial court cannot base unequal distribution on a spouse’s disproportionate financial 
contributions to the marriage unless there is a showing of “extraordinary services over and 
above the nonmarital duties.”   “Affirming the unequal distribution in this case would give a 
trail court in every case the discretion to unequally distribute assets solely because one 
spouse has made a greater financial contribution to the marriage than the other, despite the 
absence of compelling circumstances.   
 


(h)  The desirability of retaining the marital home as a residence for any dependent child of the 
marriage, or any other party, when it would be equitable to do so, it is in the best interest of the child or that 
party, and it is financially feasible for the parties to maintain the residence until the child is emancipated or 
until exclusive possession is otherwise terminated by a court of competent jurisdiction. In making this 
determination, the court shall first determine if it would be in the best interest of the dependent child to remain 
in the marital home; and, if not, whether other equities would be served by giving any other party exclusive use 
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and possession of the marital home;  
 
In Morgan v. Morgan, 213 So.3d 378 (Fla. 4th DCA 2017), the former wife requested 


ownership of the marital home. The trial court essentially awarded her a life estate in the 
home as she was given full and exclusive possession of it. If however she sold the home, 
remarried, or died, the ownership of the home or proceeds from its sale would be split 
50/50. When a court is equitably distributing assets, the starting point is an equal division of 
those assets. § 61.075(1), Fla. Stat. (2015). Here, the only marital asset in existence was the 
marital home. The court gave each party fifty percent ownership in that asset if the former 
wife sold the home, remarried, or died. She otherwise had exclusive possession of it. The 
court listed all the relevant factors under section 61.075, but did not analyze them.  The 
court also indicated that it relied upon Anderson v. Anderson, 489 So.2d 1232, 1234 (Fla. 1st 
DCA 1986), in reaching its decision. There, the First District also ordered the trial court to 
award the former wife exclusive possession of the home, as the trial court did here, with a 
50/50 split upon remarriage, death, or sale of the home. “The critical question is whether the 
award is equitable and just given the nature of the case.” Id. (citing Duncan v. Duncan, 379 
So.2d 949, 952 (Fla.1980)). The award here was equitable under the facts and the Fourth 
District affirmed.  Furthermore, they found no error in the court not ordering the former 
husband responsible for half of the expenses associated with the home. Unlike Anderson, 
where there was a significant financial disparity between the spouses' income, here there was 
little financial disparity between the parties. The former wife was accustomed to not 
receiving financial support from the former husband since he left the marital residence nine 
years before the dissolution. The trial court was not required to hold the former husband 
responsible for future expenses of a home he was no longer permitted to live in. He had his 
own living expenses, which he outlined in his financial affidavit. 


 
Edgar v. Edgar, 668 So.2d 1059 (Fla. 2d DCA 1996), which held that when children 


are involved in proceedings to divide marital property, the wife is entitled to exclusive 
possession of the marital home until the minor children reach the age of majority. 


  
Dehler v. Dehler, 648 So.2d 819 (Fla. 4th DCA 1995), which found that the general rule 


is that absent compelling financial reasons, the parent with primary timesharing should be 
awarded the exclusive use and possession of the marital home until the minor children reach 
majority or become emancipated, or until the former wife remarries.  
 


(i)  The intentional dissipation, waste, depletion, or destruction of marital assets after the filing of the 
petition or within 2 years prior to the filing of the petition; and 
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If a spouse intentionally dissipates a marital asset, the trial court has the authority and 
discretion to assign the dissipated asset to the dissipating spouse as part of that spouse's 
equitable distribution. Karimi v. Karimi, 867 So.2d 471, 475 (Fla. 5th DCA 2004) (citing Bush 
v. Bush, 824 So.2d 293 (Fla. 4th DCA 2002); Romano v. Romano, 632 So.2d 207 (Fla. 4th DCA 
1994)). 


 
In Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017), the wife alleged that the 


husband had fraudulently dissipated some of the marital assets through his son from a prior 
relationship.  The dissipation took place more than two years before her petition for 
dissolution of marriage was filed. In Beers v. Beers, 724 So.2d 109, 115 (Fla. 5th DCA 1998), 
the court held that section 61.075(1)(i) did not operate as a two-year statute of limitations to 
bar one spouse's efforts to subject marital assets dissipated by the other spouse to equitable 
distribution. For cases of dissipation of marital assets occurring more than two years before 
the filing of the petition, section 61.075(1)(j), which permits a trial court to consider “any 
other factors necessary to do equity and justice between the parties,” allows, but does not 
require, the court to consider the more remote dissipation of marital assets when equitably 
distributing the marital assets and marital liabilities to the spouses. Beers, 724 So.2d at 114–
15.  


 
In Santiago v. Santiago, 51 So. 3d 637 (Fla. 2d DCA 2011), the trial court imposed the 


couple's federal income tax liability solely on the husband. The trial court made no finding 
on the value of this tax liability, but there was evidence presented that the couple owed the 
IRS $101,000, although the husband argued that the amount owed was much less. The trial 
court found that the husband depleted money from the proceeds of the sale of his business, 
which occurred during the marriage. However, the trial court did not make a finding as to 
the specific amount the husband depleted, which was a disputed issue at the final hearing. 
The unequal distribution of assets may have been justified by a finding that the husband 
intentionally depleted $100,000 in marital assets. But the trial court also imposed the tax 
liability on the husband, which according to the record was in the amount of $101,000, 
making the distribution even more disproportionate. This further unequal distribution was 
an abuse of discretion because it penalized the husband twice for depleting the marital funds. 


 
In Roth v. Roth, 973 So.2d 580 (Fla. 2d DCA 2008), the trial court erred in including 


dissipated assets in the equitable distribution scheme.  It is error to include assets in an 
equitable distribution scheme that have been diminished or dissipated during the dissolution 
proceedings.  (Quoting Cooper v. Cooper, 639 So.2d 153, 155 (Fla. 4th DCA 1994).  The 
exception to this rule is when the dissipation is the result of misconduct.  See Levy v. Levy, 
900 So.2d 737 (Fla. 2d DCA 2005).  Further, the dissipation must have occurred during the 
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time the marriage was “undergoing an irreconcilable breakdown”.  Gentile v. Gentile, 565 
So.2d 820, 823 (Fla. 4th DCA 1990); See Romano v. Romano, 632 So.2d 207 (Fla. 4th DCA 
1994).  In Roth, the dissipation of assets was caused by the husband providing support for 
his wife and children, as well as maintaining the marital home and his living accommodations 
during the separation.  Therefore, the liquidation of his bank accounts, CDs and IRAs to pay 
support and there was no evidence that the Husband engaged in misconduct in expending 
the funds, it was error for the trial court to include these funds in the equitable distribution 
scheme.     


 
In Higgins v. Higgins, No. 4D16-69, 2017 WL 3616436 (Fla. 4th DCA Aug. 23, 2017), 


the trial court erred in including the parties' 2010 tax refund in its equitable distribution 
scheme when the refund was dissipated before trial and the trial court did not make a finding 
of misconduct. See Tradler v. Tradler, 100 So.3d 735, 740 (Fla. 2d DCA 2012) (recognizing that 
it is generally error to include assets in equitable distribution which have been dissipated 
during the dissolution proceedings in the absence of a finding of misconduct). Therefore, we 
reverse and remand for the trial court to omit the tax refund from its equitable distribution 
analysis. 
 


(j)  Any other factors necessary to do equity and justice between the parties. 
 


Ordinarily, the distribution of marital assets should be equal unless some relevant 
factors justify disparate treatment, such as payment of permanent periodic alimony or 
performance of extraordinary services over and above normal marital duties.  Romano v. 
Romano, 632 So.2d 207 (Fla. 4th DCA 1994).    


 
In Watson v. Watson, 124 So. 3d 340 (Fla. 1st DCA 2013), the former wife argued that 


the trial court's unequal distribution should be upheld because, under section 61.075(1)(j), 
the trial court may consider any factor necessary to do equity and justice when crafting a 
distribution of assets. According to the former wife's reasoning, awarding her all of the items 
in storage, resulting in an unequal distribution, was justified because she had paid the costs 
to store the items, and testified that their total value was less than half of the storage costs. 


 
While the goal of equity and justice is certainly a factor to be considered in 


constructing a distribution, it is not the only factor, nor does the statute provide that it 
should carry more weight than the other enumerated factors. See § 61.075(1), Fla. Stat. 
(2012). Rather, the statute provides that an unequal distribution can be made if it is justified 
after “all relevant factors” have been considered, including the factors contained in section 
61.075(1)(a)-(j). See Boutwell, 920 So.2d at 153; see also Wagner v. Wagner, 61 So.3d 1141, 1143 
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(Fla. 1st DCA 2011), reh'g denied, (holding that trial courts must consider the ten factors listed 
in section 61.075(1) when crafting an unequal distribution of marital assets). 
 


In Nugent v. Nugent, 225 So. 3d 994, 997 (Fla. 5th DCA 2017), the Former Wife 
conceded that the equitable distribution award contained numerous valuation errors. She 
acknowledged that the proper calculation for the distribution of marital assets would leave 
her with approximately $1,314 more than Former Husband. While the parties stipulated to 
the values of many marital assets, the parties did not stipulate to an unequal distribution. The 
Fifth District determined that the $1,314 difference was not de minims and remanded for 
the trial court to adjust its equitable distribution schedule and to make specific findings for 
an unequal distribution, if that is what it intended.   


 
In Ziruolo v. Ziruolo, 217 So. 3d 1170, 1172 (Fla. 1st DCA 2017), the trial court did not 


equally distribute the assets and required the husband to take sole possession of a certain 
loan obligation because he had a higher income. The court did not evaluate the statutory 
factors. The First District therefore remanded so that the trial court could consider and 
make required findings before making an unequal distribution in wife's favor. Wagner v. 
Wagner, 61 So.3d 1141, 1143 (Fla. 1st DCA 2011). 


 
In Jordan v. Jordan, 199 So. 3d 343 (Fla. 4th DCA 2016), the former husband argued 


the trial court failed to provide justification for ordering an unequal distribution of assets and 
failed to consider the factors required by section 61.075, Florida Statutes. The Fourth 
District disagreed, stating that the original trial court erred in its valuation of certain assets 
and liabilities. 127 So.3d at 796. On remand, the successor trial court carefully determined 
different values for those assets and liabilities and distributed them to ensure the parties 
received an appropriate distribution. See Brennan v. Brennan, 184 So.3d 583, 589–91 (Fla. 4th 
DCA 2016). However, the trial court overlooked the Lexus lease turn-in fees, which were 
marital liabilities that should have been equally distributed. Under section 61.075(3)(c), 
Florida Statutes, “[t]he distribution of all marital assets and marital liabilities ... shall include 
specific written findings of fact as to ... (c) Identification of the marital liabilities and 
designation of which spouse shall be responsible for each liability.” § 61.075(3)(c), Fla. Stat. 
(2015). The trial court recognized the former wife's car payments were included in the 
“Household expenses paid by Husband” section in the equitable distribution schedule, but 
that did not include the turn-in fees.  The former husband's appendix shows return charges 
for the vehicles. These liabilities did not appear on the revised equitable distribution 
schedule. The matter was therefore remanded back to the trial court to include the fees or to 
include a justification as to why it did not include said fees. 
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In Ramadon v. Ramadon, 216 So.3d 26 (Fla. 2d DCA 2017), the Former Wife needed 
the Former Husband's business financial records to establish any right she may have had to 
the Former Husband’s business for purposes of equitable distribution. Without that 
accounting, the Former Husband was awarded all of the parties' marital real property, and 
the Former Wife was awarded nothing in the equitable distribution. This was an injustice to 
the Former Wife—especially where the trial court never revisited the issue of its partial 
interim distribution to the Former Husband of a $325,000 home that was marital property or 
the Former Husband's $36,000 support arrearage. 


 
In Fischer v. Fischer, 224 So.3d 919 (Fla. 1st DCA 2017), the judgment appeared to be 


final in all respects with the exception of the trial court's reservation of jurisdiction “to 
determine the disposition” of the parties' home should the former wife “be unable to refinance 
the mortgage.” The emphasized language unquestionably reserved jurisdiction to consider a 
forthcoming distribution of the parties' principal asset—the marital home. It is expressly 
made contingent on an eventuality that may or may not come to pass—the wife's obtaining 
refinancing of the marital home. And, most significantly, it failed to define what the 
“disposition” of the home would entail. Accordingly, the reservation of jurisdiction signals 
that additional judicial labor will be required.  As such, the judgment was not an appealable 
final order. 
 
Dissipated Assets 
 
 Roth v. Roth, 973 So.2d 580 (Fla. 2d DCA 2008) provides that misconduct necessary 
to support inclusion of dissipated assets in an equitable distribution scheme does not include 
mismanagement or simple squandering of marital assets in a manner of which the other 
spouse disapproves. Segall v. Segall, 708 So.2d 983, 986 (Fla. 4th DCA 1998). Instead, to 
include a dissipated asset in the equitable distribution scheme, there must be evidence of the 
spending spouse's intentional dissipation or destruction of the asset, and the trial court must 
make a specific finding that the dissipation resulted from intentional misconduct. Levy v. 
Levy, 900 So.2d 737 (Fla. 2d DCA 2005)(reversing award of dissipated asset because the 
wife's testimony that she used the asset for attorney's fees and living expenses during the 
dissolution proceedings was unrebutted and the trial court did not find the wife guilty of 
misconduct); Cooper v. Cooper, 639 So.2d 153 (Fla. 2d DCA 1994)(reversing award of 
dissipated asset when the husband's testimony that he used the IRA funds to pay temporary 
support obligations and his own living expenses was unrebutted and there was no finding of 
misconduct); Bush v. Bush, 824 So.2d 293 (Fla. 4th DCA 2002)(reversing award of dissipated 
asset when the evidence showed that the husband exercised his stock options to pay the 
parties' financial obligations during the dissolution proceedings); Knecht v. Knecht, 629 So.2d 
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883 (Fla. 3d DCA 1993)(reversing award of dissipated asset when no evidence contradicted 
the wife's testimony that she expended the funds in her IRA for support during the 
dissolution proceedings). 
 


In Gotro v. Gotro, 218 So. 3d 494 (Fla. 1st DCA 2017), the former wife submitted 
evidence that the combined balance of the two BBVA accounts was $8,345.00 at the time 
the petition for dissolution was filed in May 2015. However, at the final hearing, the former 
husband provided unrebutted testimony that the combined value of the two BBVA accounts 
had been significantly reduced to $2,432.00. He further testified that these two accounts had 
been used for his living expenses and to pay bills associated with the marital home. The 
former husband asked the trial court to use the balance of the accounts at the date of the 
final hearing as opposed to the date of filing. The trial court denied the request and used the 
balances of the accounts at the time of filing, initially dividing the $8,345 combined value of 
the two accounts equally between the parties. The trial court later redistributed the value 
assigned because the former wife was to forgo receipt of her cash-out share from the two 
BBVA accounts ($4,172.50) along with her cash-out from two other assets. This led to the 
trial court assigning an equalizer payment to the former wife in the amount of $8,612.99. 
The former husband argued the trial court abused its discretion by including the value of the 
depleted BBVA accounts, which resulted in a disparate equalizer payment being assigned in 
favor of the former wife. 
 


Different assets may be valued as of different dates in the trial court's discretion. § 
61.075(7).  However, “[a]s a general proposition, it is error to include assets in an equitable 
distribution scheme that have been diminished or dissipated during the dissolution 
proceedings.” Winder v. Winder, 152 So.3d 836, 838 (Fla. 1st DCA 2014) (quoting Roth v. Roth, 
973 So.2d 580, 584 (Fla. 2d DCA 2008)). The exception is when a parties' misconduct during 
the proceedings results in dissipation of the asset, which misconduct may serve as a basis for 
assigning the asset to the spending spouse. Winder, 152 So.3d at 838. However, assignment 
due to dissipation must be based on the trial court's “specific finding of intentional 
misconduct based on evidence showing that the marital funds were used for one party's 
‘own benefit and for a purpose unrelated to the marriage at a time when the marriage is 
undergoing an irreconcilable breakdown.’ ” Id. (quoting Walker v. Walker, 85 So.3d 553, 555 
(Fla. 1st DCA 2012)).  The former wife lodged general allegations of misconduct, but they 
were not directly related to the funds in the two BBVA accounts. More importantly, the trial 
court made no findings of misconduct. The former husband's undisputed testimony was that 
these two accounts were used for his living expenses and to pay bills associated with the 
home. The former husband was also paying the former wife temporary alimony and 
temporary attorney's fees as well as a majority of the marital expenses during the pendency 
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of the proceedings. There was no evidence of misconduct other than generalized allegations, 
and the undisputed testimony showed the money was diminished to pay at least some 
marital expenses during the proceedings. The First District agreed with the former husband.  
Absent a finding of misconduct, it was error to utilize the value of these two BBVA accounts 
before dissipation.  
 


In Bair v. Bair, 214 So.3d 750 (Fla. 2d DCA 2017), the trial court specifically found 
that neither the Husband nor the Wife had acted improperly with respect to either assets or 
liabilities and that “neither party was guilty of intentional dissipation, waste, depletion, or 
destruction of marital assets.” Nevertheless, the trial court distributed marital assets to the 
Husband that had been used by him during the course of the dissolution proceedings to pay 
his living expenses, his temporary support obligations to the Wife, and his and the Wife's 
attorney's fees. Additionally, the trial court charged the Husband with the entire balance of 
the parties' line of credit on the marital home even though the only evidence was that the 
Husband had used the funds from this line of credit to pay family living expenses. Because 
this marital liability was incurred to pay the parties' living expenses during the dissolution 
proceedings, it was error to charge the Husband with the entire amount of this liability. In 
addition, the court required the Husband to repay the Wife for “her half” of the 2013 
income tax refund received during the course of the litigation. However, the undisputed 
evidence showed that the funds from this refund were used to pay the Wife's attorney's fees 
in this litigation. Hence, this asset, which was depleted during the dissolution proceedings to 
pay the parties' expenses, should not have been resurrected in the final judgment and 
distributed again. Given the explicit findings of no intentional dissipation, this “distribution” 
was error. 


 
In Schroll v. Schroll, No. 1D16-3590, 2017 WL 4448524 (Fla. 1st DCA Oct. 6, 2017), 


the unrefuted evidence showed that during the course of the dissolution proceedings, Mr. 
Shroll used funds from the parties' BBVA money market account and the Vanguard 
brokerage account to pay for the parties' living expenses, including attorneys' fees and costs, 
new vehicles for both parties, moving expenses, and paying off the mortgage on the former 
marital residence before it sold. By the time of the final hearing, the funds in the BBVA 
account had been exhausted. The Vanguard account had been reduced from $451,146, as of 
the date of filing, to $381,220, around the time of the final hearing. Yet, the trial court valued 
the accounts as of the date the petition for dissolution was filed. Because the court did not 
find any misconduct by Mr. Schroll in the dissipation of these two assets, it was an abuse of 
discretion to value these accounts as of the date of filing. On remand, the trial court was 
required to revisit the equitable distribution scheme and exclude the funds dissipated for 
marital purposes. 
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In Nguyen v. Huong Kim Huynh, 147 So. 3d 639 (Fla. 1st DCA 2014), the former wife 


appealed a supplemental final judgment of dissolution of marriage and asserted seven errors. 
The First District found merit only in her argument that the trial court erred in devising its 
equitable distribution scheme relating to rental income from marital properties. 


 
The parties owned a number of residences that produced rental income during the 


marriage. In the supplemental final judgment, the trial court found that (1) from the October 
24, 2003, filing date of the petition to dissolve the marriage until the parties' separation on 
July 1, 2009, the former wife received $257,652.00 in net rental income from the parties' 
marital assets; and (2) since the separation, the former wife had received $244,627.00 in total 
net rental income from the parties' marital assets. As to both amounts, the court determined 
that the former wife had fraudulently conveyed, transferred, and/or hidden this income that 
she solely received. In the equitable distribution scheme, the court distributed the sum of 
these amounts ($502,279.00) to the former wife as proceeds from real property received by 
her. 
 


The former wife argued that the trial court erred in offsetting rental income received 
by her during the marriage against her portion of the equitable distribution of marital assets. 
Since the parties have not entered and filed a stipulation and agreement, “any distribution of 
marital assets or marital liabilities shall be supported by factual findings in the judgment or 
order based on competent substantial evidence....” § 61.075(3), Fla. Stat. (2009). These 
findings must be sufficient “to advise the parties or the reviewing court of the trial court's 
rationale for the distribution ....” § 61.075(3)(d); Jordan v. Jordan, 127 So.3d 794 (Fla. 4th DCA 
2013). 
 


In allocating $502,279.00 in rental income assets to the former wife, the trial court did 
not cite any supporting evidence in the record or explain the basis for this substantial 
amount (or either of the two component amounts). The record does not otherwise disclose 
the source or reliability of this amount. The First District was therefore unable to conduct a 
meaningful appellate review as to whether competent substantial evidence supported the 
determination that the former wife received and fraudulently conveyed, transferred, and/or 
hid $502,279.00 in proceeds from the rental properties. Furbee v. Barrow, 45 So.3d 22, 24 (Fla. 
2d DCA 2010). 


 
Thus, the equitable distribution scheme was reversed and remanded for the trial court 


to make additional findings of fact explaining the evidentiary source of the amount allocated 
to the former wife as rental income. Nguyen v. Huong Kim Huynh, 147 So. 3d 639 (Fla. 1st 
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DCA 2014). 
 
 In McNorton v. McNorton, 135 So. 3d 482 (Fla. 2d DCA 2014), it was uncontested that 
the husband withdrew funds from two marital retirement accounts to buy himself a new 
residence and to use for his living expenses. The trial court properly determined that the 
withdrawn funds were applied to a purpose unrelated to the marriage, and it correctly 
charged those assets to the husband’s share of the equitable distribution. But the Second 
District determined that the court erred by additionally charging him with lost earnings on 
the withdrawals. 
  


A circuit court's valuation of an asset must be supported by competent, substantial 
evidence. Tradler v. Tradler, 100 So.3d 735, 738 (Fla. 2d DCA 2012). “Substantial evidence” 
means “‘some (more than a mere iota or scintilla), real, material, pertinent, and relevant 
evidence (as distinguished from ethereal, metaphysical, speculative or merely theoretical 
evidence or hypothetical possibilities)’ ” that has definite probative value. Lonergan v. Estate of 
Budahazi, 669 So.2d 1062, 1064 (Fla. 5th DCA 1996) (quoting Dunn v. State, 454 So.2d 641, 
649 n. 11 (Fla. 5th DCA 1984)). 
 


The only evidence offered to prove either the fact or the amount of the supposed lost 
earnings on the retirement account withdrawals came from the wife’s accountant. He 
testified that he calculated the alleged loss by first determining the dates that the husband 
withdrew funds from the accounts. He then ascertained the ending balances of a Standard 
and Poor's index on those dates and compared them to the ending balance of the index on 
November 25, 2011, the Friday before the dissolution trial began. He applied the percentage 
increase in the index to the amounts withdrawn from the accounts to arrive at the amount 
by which the withdrawn sums would have appreciated if they had been left in the accounts. 
The accountant's testimony was insufficient for the simple reason that the Wife offered no 
proof of how the funds in the retirement accounts were actually invested. For all the court 
knew, they were held in bond funds or money market accounts. And even if the accounts 
were invested in stocks, the increases (or decreases) in their values could not be determined by 
consulting an index that was not shown to be relevant to those particular investments. 
Without evidence of the composition of the retirement investments, the increase in a 
Standard and Poor's index simply had no probative value. In short, the accountant's 
testimony in this regard was speculative. As such, it could not justify charging the husband 
with lost earnings on the retirement fund withdrawals. See Lassett v. Lassett, 768 So.2d 472, 
474 (Fla. 2d DCA 2000). 
 


The Second Districted reversed the final judgment insofar as it charged the husband’s 
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share of the equitable distribution with lost earnings of $13,167 and $254. The judgment was 
affirmed in all other respects.  McNorton v. McNorton, 135 So. 3d 482 (Fla. 2d DCA 2014). 
 


In Byers v. Byers, 149 So.3d 161 (Fla. 1st DCA 2014), the husband challenged the 
valuation of certain assets and the inclusion of certain assets in the marital estate. The issues 
concerned the inclusion of two bonus checks of $17,000 and $29,000, respectively, which he 
received while he worked at Regions Bank. He essentially claimed those funds were depleted 
by the time of the final hearing on the divorce petition, because he used it to pay, among 
other things, the mortgage, child support, alimony, and so on. But his former wife was able 
to show that not only did he not list the amounts on his amended financial affidavits, he also 
ceased making any mortgage payments on the residence at least a year before receiving those 
checks, and stopped making child support and alimony payments thereafter. Additionally, at 
the time he received those bonus checks, he was earning $143,989.88 in salary from Regions 
Bank, from which he could have paid his financial obligations to his family. Thus, the trial 
court had sufficient evidence from which to conclude that the check amounts should be 
included in the marital estate.  


 
In Ballard v. Ballard, 158 So.3d 641 (Fla. 1st DCA 2014), the First Districted 


determined that the trial court abused its discretion by including within the equitable 
distribution scheme certain furniture that belonged to the husband before the marriage.  The 
court also abused its discretion by including $42,012 from the Eglin Federal Credit Union 
account that had been significantly diminished by the time of trial, without any finding that 
the husband had used the assets improperly. The husband testified that he had used $20,000 
from the account during the proceedings to pay his attorney, and the trial court 
acknowledged in the final judgment that the husband claimed there were no longer any 
funds in the account. Sums that have been diminished during dissolution proceedings for 
purposes reasonably related to the marriage, such as attorney's fees for the dissolution, 
should not be included in an equitable distribution scheme unless there is evidence that one 
spouse intentionally dissipated the asset for his or her own benefit and for a purpose 
unrelated to the marriage. See, e.g., Zvida v. Zvida, 103 So.3d 1052 (Fla. 4th DCA 2013). In 
that event, the trial court must make a specific finding of intentional misconduct. Id. at 1055. 
Accord Lopez v. Lopez, 135 So.3d 326 (Fla. 5th DCA 2013); Bateh v. Bateh, 98 So.3d 750 (Fla. 
1st DCA 2012); Akers v. Akers, 582 So.2d 1212 (Fla. 1st DCA 1991); Bush v. Bush, 824 So.2d 
293 (Fla. 4th DCA 2002). 
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Factual Findings 


In the absence of factual findings, a trial court’s decision may be overturned.  As in 
Jalileyan v. Jalileyan, 4 So.3d 1289 (Fla. 4th DCA 2009), the equitable distribution award was 
reversed because the final judgment indicated that the trial court made an unequal 
distribution of the marital assets, mainly by awarding the marital residence to the former 
wife, yet failed to make factual finding to explain or justify the disproportionate equitable 
distribution.  Similarly, in Austin v. Austin, 12 So.3d 314 (Fla. 2d DCA 2009), the trial court 
ordered all marital liabilities to be equally divided without providing identification of each 
liability and without identifying which party was responsible for each liability.  Such a 
distribution is not permitted. 


 
Regardless of whether the overall equitable distribution was equal or unequal, the trial 


court is erred in entering an equitable distribution plan that was not supported by factual 
findings in the final judgment with reference to the factors enumerated in section 61.075(1). 
Such findings were required by section 61.075(3) because this was a contested dissolution 
action in which “a stipulation and agreement has not been entered and filed. Callwood v. 
Callwoood, 221 So. 3d 1198 (Fla. 4th DCA 2017). 


 
The parties' agreement to attempt to distribute the personal property in divorce 


action without court intervention did not eliminate the court's statutory obligation to do it 
for them when their efforts at a non-judicial resolution failed, and thus, case would be 
remanded and, if the court declined to compel mediation or the parties were unable to 
resolve the dispute through mediation, the court was to conduct hearing and make written 
findings that sufficiently identified the contested personal property, value the contested 
personal property, determine whether the contested personal property was marital or non-
marital, and distribute the marital property.  Lord v. Lord, 220 So. 3d 575 (Fla. 4th DCA 
2017). 
 


In Williams v. Williams, 133 So. 3d 605 (Fla. 1st DCA 2014), the First District was 
unable to determine how the trial court valued the parties’ art collection at $376,086, when 
the former husband’s expert witness appraised it at $470,107 and the former wife’s expert 
witness appraised it at $688,550.  The issue was therefore reversed and remanded for the trial 
court to explain how it reached the value it placed on the collection and to set forth a value 
as to the pieces housed in Florida. See Blossman v. Blossman, 92 So.3d 878, 879 (Fla. 1st DCA 
2012); Wendroff v. Wendroff, 614 So.2d 590 (Fla. 1st DCA 1993); Augoshe v. Lehman, 962 So.2d 
398, 402–03 (Fla. 2d DCA 2007).  Additionally, as to the equalization payment the court 
awarded to the wife, the Final Judgment does not indicate how the trial court reached the 
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figure of $195,507 for this payment. The Judgment states only that the figure included the 
Social Security checks, the withdrawal from the joint bank account, and the FEMA payment. 
These items do not total the amount of the equalization payment, and there are no findings 
or explanation in the Final Judgment as to how the court reached the amount of the 
equalization payment. 
 
 A trial court must support any distribution of marital assets or liabilities with factual 
findings in the judgment, based on competent substantial evidence, with reference to the 
statutory factors. See § 61.075(3), Fla. Stat.; Winney v. Winney, 979 So.2d 396 (Fla. 1st DCA 
2008); Nicewonder v. Nicewonder, 602 So.2d 1354 (Fla. 1st DCA 1992). It must make specific 
written findings of fact identifying marital assets and individually valuing significant assets. 
See § 61.075(3)(b), Fla. Stat.; Bateh v. Bateh, 98 So.3d 750, 753 (Fla. 1st DCA 2012); Wendroff v. 
Wendroff, 614 So.2d 590, 593–94 (Fla. 1st DCA 1993). The lack of any such findings in the 
Final Judgment made meaningful appellate review of the equalization payment impossible. 
Williams v. Williams, 133 So. 3d 605 (Fla. 1st DCA 2014). 
 


In Naylor v. Naylor, 127 So. 3d 1288 (Fla. 1st DCA 2013), the former husband argued 
that the trial court's $20,000 valuation of his tools for purposes of equitable distribution was 
not supported by competent, substantial evidence. The only evidence as to what tools had 
been accumulated during the marriage came from former husband, who valued them at $100 
in his deposition testimony and at $500 during the dissolution hearing. Although the former 
wife assigned a $20,000 value to “Misc. Tools” in her financial affidavit when listing marital 
assets, she acknowledged during the dissolution hearing that that was a “blanket statement ... 
with no specifics.” She further acknowledged that she had no written documentation 
showing what tools the couple had, and she gave no testimony regarding any specific tools.  
Thus, the final judgment as reversed judgment as to the trial court's $20,000 valuation of the 
tools and remand the case for further proceedings as to this issue. See Lassett v. Lassett, 768 
So.2d 472, 474 (Fla. 2d DCA 2000) (holding that the trial court erred in valuing the wife's 
jewelry at $10,000 and distributing that amount to her as part of her share of marital assets 
where the only testimony as to the value of the jewelry came from the husband and 
concluding that the husband's “unsupported opinion as to the value of the jewelry that was 
not definitively described is not sufficient to warrant the distribution of that amount to the 
wife”); see also Justice v. Justice, 80 So.3d 405, 407–10 (Fla. 1st DCA 2012) (noting that the 
former wife's financial affidavit reflected that the parties owned $10,000 worth of jewelry 
and that she testified regarding “each piece of jewelry and its value” and “each piece of 
furniture and household item,” holding that the trial court erred in failing to distribute the 
parties' furniture and jewelry, and explaining that because the parties presented evidence as 
to the identity and value of the furniture and jewelry “it seems there is sufficient evidence for 
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the trial court to make this determination”). Cf. Noone v. Noone, 727 So.2d 972, 974–75 (Fla. 
5th DCA 1998) (rejecting the husband's argument that the assignment of $10,000 worth of 
furniture and furnishings was unsupported by competent evidence where the wife 
introduced photographs of the furniture and her financial affidavit valued the furniture at 
$10,000).  Naylor v. Naylor, 127 So. 3d 1288 (Fla. 1st DCA 2013). 


 
In Vilardi v. Vilardi, 225 So. 3d 395 (Fla. 5th DCA 2017), in determining equitable 


distribution of marital assets and liabilities, a trial court “must begin with the premise that 
the distribution should be equal, unless there is a justification for an unequal distribution 
based on all relevant factors.” To justify unequal distribution, the trial court must include in 
the final judgment findings of fact supporting its determination. Fla. Stat. § 61.075(3). The 
trial court failed to include in the final judgment factual findings advising the parties of its 
rationale for the unequal allocation of marital liabilities or its consideration of the relevant 
factors other than Former Wife's inability to pay the marital debt.  


Distributed in Lump Sum or Installments 


Pursuant to Fla. Stat. 61.075(10), to do equity between the parties, the court may, in 
lieu of or to supplement, facilitate, or effectuate the equitable division of marital assets and 
liabilities, order a monetary payment in a lump sum or in installments paid over a fixed 
period of time.  


 
When making a lump sum distribution, the trial court may consider all assets and 


income available to a party.  Monas v. Monas, 665 So.2d 346 (Fla. 4th DCA 1995).  Payment 
schedules are necessary to enable a party to enforce the judgment awarding lump-sum 
equitable distribution.  McAvoy v. McAvoy, 662 So.2d 744 (Fla. 5th DCA 1995).   If a trial 
court does impose a installment schedule, the party receiving the distribution is entitled to 
the benefit of the award immediately, or if differed, then entitled to interest a statutory rate.   
Harper v. Harper, 586 So.2d 1147 (Fla. 2d DCA 1991).    


 
In Evans v. Evans, 128 So. 3d 972 (Fla. 1st DCA 2013), the former husband argued 


that the trial court abused its discretion in awarding the former wife $150 per month in 
permanent periodic alimony and in awarding her the use and possession of the marital 
residence, but directing her to buy out the former husband's one-half interest, worth 
$37,500, at the rate of $150 per month, plus interest, over the course of twenty years. In 
regards to the division of the parties' equity in the marital home, section 61.075(10), Florida 
Statutes, grants the trial court the discretion to order an equitable distribution of marital 
assets payable in installments over a fixed period of time. The present installment scenario, 
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however, which spans twenty years, effectively deprives the former husband of his present 
one-half interest in the marital home. Cf. Posner v. Posner, 39 So.3d 411, 415 (Fla. 4th DCA 
2010) (holding the trial court abused its discretion where the installment plan worked “[t]o 
deprive the husband of the majority of the assets of the marriage for the rest of his life”). 
The equitable distribution installment plan concerning the marital home was therefore 
reversed.  Evans v. Evans, 128 So. 3d 972 (Fla. 1st DCA 2013). 


 
In Thomas-Nance v. Nance, 189 So. 3d 1040 (Fla. 2d DCA 2016), the trial court abused 


its discretion when it ordered a payment plan that permitted the husband to pay the wife her 
$25,000 interest in the marital home at the rate of $100 per month.   The trial court's abuse 
of discretion was compounded by court's requirement that wife relinquish her entire interest 
in the home by quitclaim deed within 30 days of entry of the judgment.  The trial court's 
payment plan was patently unreasonable since the payment plan required wife to wait more 
than 20 years to receive her share of the marital assets, and the husband's sentimental 
interest in marital home, which husband had inherited from his mother during the course of 
the marriage, could not take priority over financial fairness to wife. 


 
Enforcement and Modification 


In Ingram v. Ingram, 133 So. 3d 1205 (Fla. 2d DCA 2014), the former husband filed a 
supplement petition, which was dismissed by the trial court for lack of jurisdiction, reasoning 
that it could not modify an award of equitable distribution that had been determined in a 
1993 final judgment. The Second District concluded that the petition was not actually 
making such a request.  


 The parties entered into a marital settlement agreement that was incorporated into 
the final judgment. In part, that agreement provides: 


The parties agree that [the Former Wife] is entitled to one-half of [the Former 
Husband's] military pension which has accrued to date. Which results in her 
being entitled to 27.5 percent of the disposable retired pay [the Former 
Husband] will receive upon his retirement a[sic] the end of twenty years 
service. And by and through this agreement [the Former Husband] assigns 
and relinquishes to [the Former Wife] that 27.5 percent of the disposable 
retired pay. Her portion of the pension is to be paid to her upon his 
retirement according to the Uniformed Services Former Spouses' Protection 
Act. Should [the Former Husband] retire or resign before completing twenty 
years in military service, then the Court will have juridiction [sic] to re-
determine [the Former Wife's] interest in his pension. 
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 The final judgment, in addition to adopting the marital settlement agreement, finds: 


The parties were married for eleven years, during which time [the Former 
Husband] was in active military service. [The Former Wife] is entitled, under 
the laws of the State of Florida, to 27.5 percent of [the Former Husband's] 
disposable retired pay upon his retirement from military service. 


This finding results in an adjudication that states: 


 [The Former Wife] is hereby awarded 27.5 percent of [the Former 
Husband's] disposable retired pay upon his retirement from military service. 
The court retains jurisdiction to reconsider the percentage of retired pay 
should [the Former Husband] retire before completing twenty years of 
military service. 


 The former husband had been in the military for approximately eleven years. To give 
the former wife one-half of the pension “accrued to date,” it was necessary to give her 27.5 
percent of his anticipated pension after twenty years. The court retained jurisdiction because, 
if the former husband retired before twenty years, the percentage would need to be increased 
in order for the former wife to receive the correct percentage of the pension accrued during 
the marriage. 


 The former husband stayed in the military for thirty years. The Former Wife 
demanded 27.5 percent of his thirty-year pension. The former husband filed his 
supplemental petition seeking to establish that the former wife was entitled only to the 27.5 
percent of the amount of the pension available after twenty years of service. 


 The former wife moved to dismiss the supplemental petition, characterizing the 
petition as a motion filed pursuant to Florida Rule of Civil Procedure 1.540(b). See also Fla. 
Fam. L. R. P. 12.540. Initially, the former wife did not prevail on this motion and the matter 
was referred to a magistrate. The magistrate ruled in favor of the former husband. However, 
when the matter ultimately was reviewed by the circuit court, it concluded that it had no 
jurisdiction to award the requested relief. The court determined that the final judgment could 
not be modified since the former husband's petition failed to adhere to the filing deadlines 
under rules 1.540 and 12.540. 


 The Second District concluded that the former wife mischaracterized the 
supplemental petition. The former husband was not actually trying to change the final 
judgment; he was trying to enforce its terms as he understood them. In 1993, the circuit 
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court had the power to equitably distribute the marital assets, which included “[a]ll vested 
and nonvested benefits, rights, and funds accrued during the marriage in retirement, [and] 
pension ... plans.” See § 61.075(5)(a)(4), Fla. Stat. (1993) (emphasis added); see also Boyett v. 
Boyett, 703 So.2d 451, 452 (Fla.1997) (holding that post-dissolution contributions to a 
retirement plan are not considered marital assets that accrue during the marriage); Brathwaite 
v. Brathwaite, 58 So.3d 398, 400–01 (Fla. 1st DCA 2011) (holding that pre-marriage 
contributions to a retirement plan are not considered marital assets acquired during the 
marriage). Because the pension was a military pension, special information needed to be 
included in the judgment. See § 61.076, Fla. Stat (1993). Pursuant to section 61.076(2)(c), the 
amount of the pension to be distributed to the Former Wife could be expressed “in dollars” 
or “as a percentage of the disposable retired or retainer pay.” If a percentage was used, it was 
intended to distribute the benefits “accrued during the marriage.” § 61.076(1). 


 The final judgment used the 27.5 percent calculation as a method to give the former 
wife 50 percent of the amount accrued during the marriage. The amount of the pension that 
accrued after the marriage affected this percentage calculation, but the court was not and, at 
least in the absence of some special agreement between the parties, could not distribute 
pension benefits that accrued after the dissolution of the marriage. Because the former 
husband served for more than twenty years, the pension he has earned was larger than a 
twenty-year pension. However, from the face of this record, the wife's entitlement in the 
final judgment was based on the amount of a twenty-year pension.   


In Byrne v. Byrne, 133 So. 3d 1082 (Fla. 4th DCA 2014), the former wife argued that 
contempt cannot be used to enforce her obligation to pay certain mortgages. The Fourth 
District agreed, stating that the law is well-settled that contempt does not lie to enforce a 
property settlement arising out of a dissolution of marriage. See Simpson v. Simpson, 68 So.3d 
958, 961 (Fla. 4th DCA 2011); Randall v. Randall, 948 So.2d 71, 74 (Fla. 3d DCA 2007); Filan 
v. Filan, 549 So.2d 1105, 1106 (Fla. 4th DCA 1989); Hobbs v. Hobbs, 518 So.2d 439, 441 (Fla. 
1st DCA 1988). Contrary to the former husband's contention, this was not a case where the 
trial court used its contempt powers to compel performance of an act. See Riley v. Riley, 509 
So.2d 1366, 1369 (Fla. 5th DCA 1987) (affirming contempt order which was based on 
former husband's failure to designate former wife the primary beneficiary of a life insurance 
policy, as required by the property settlement agreement); Burke v. Burke, 336 So.2d 1237, 
1238 (Fla. 4th DCA 1976) (affirming portion of order which found former husband in 
contempt for failing to execute documents as provided for in a property settlement 
agreement). 


 Furthermore, the former husband lacked standing to request and receive 
appointment of a receiver to collect the rental payments made by tenants living in the former 
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marital home. A receiver may not be appointed unless the person seeking appointment has 
standing “by virtue of a legal or equitable claim, such as a claim of ownership of the property 
in controversy, or a lien or property right therein ....” Warrington v. First Valley Bank, 531 
So.2d 986, 987 (Fla. 4th DCA 1988) (citation omitted). Pursuant to the final judgment of 
dissolution, the former husband was left with no legal interest in the former marital home. 
Further, nothing in the record established that at the time of the hearing, the former 
husband had an equitable interest in the former marital property, such as a lien or other 
property right. Thus, the Fourth District reversed the contempt order in its entirety.  Byrne v. 
Byrne, 133 So. 3d 1082 (Fla. 4th DCA 2014). 


In Ketcher v. Ketcher, 188 So. 3d 991, 994 (Fla. 1st DCA 2016), the trial court had the 
authority to require the former husband to obtain and maintain a life insurance policy 
naming the former wife as the beneficiary in order to secure his obligation to pay a marital 
debt.  However, the amount of the life insurance policy must be related to the extent of the 
obligation being secured. See Therriault v. Therriault, 102 So.3d 711, 713–14 (Fla. 1st DCA 
2012).  


Partition of Real Property 
 
In Hodges v. Hodges, 128 So.3d 190 (Fla. 5th DCA 2013), the trial court ordered the 


partition of the marital home if the husband failed to pay the wife her equity in the home 
within six months.  Neither party had requested partition. See, e.g., Watson v. Watson, 646 
So.2d 297 (Fla. 5th DCA 1994) (trial court without authority to order partition of property in 
absence of plea by either party). Accordingly, the Fifth District reversed the order to the 
extent that it required the sale of the property. However, the Fifth District stated that the 
wife may move to enforce the directive to pay her equity, in which case the trial court may 
order the sale of the property as a mechanism to enforce that aspect of the order, if 
requested in a motion.  Hodges v. Hodges, 128 So. 3d 190 (Fla. 5th DCA 2013). 


 
In Salituri v. Salituri, 184 So.3d 1250 (Fla. 4th DCA 2016), the trial court erroneously 


ordered partition of the marital home depending on the outcome of a foreclosure appeal. 
There was no pleading seeking partition and the husband did not acquiesce to it at 
trial. See Reyes v. Reyes, 714 So.2d 646, 647 (Fla. 4th DCA 1998). 
 
Joinder of Third Parties to Effectuate Distributions 
 
 In Martinez v. Martinez, 219 So.3d 259 (Fla. 5th DCA 2017), the Fifth District held 
that a trial court may determine whether a third person has acted with a spouse to deprive 
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the other spouse of his or her share in the marital estate. However, for the court to make a 
complete determination of the case before it, that person must be joined as a party to the 
action where, as here, the person is claiming an interest in the marital assets because “[i]n [a] 
dissolution action, the trial court does not have jurisdiction to adjudicate the rights of 
nonparties.” Noormohamed v. Noormohamed, 179 So.3d 379, 380 (Fla. 5th DCA 2015) (second 
alteration in original) (quoting Minsky v. Minsky, 779 So.2d 375, 377 (Fla. 2d DCA 2000)); see 
also Fla. Fam. L. R. P. 12.210(a) (providing that “[a]ny person may at any time be made a 
party if that person's presence is necessary or proper for a complete determination of the 
cause”).  In cases where one spouse has allegedly acted in concert with a third person to 
dissipate the marital assets, “[t]here is no need to specify or enumerate a separate cause of 
action against the third party; instead, the action against the third party is incidental to the 
divorce.” Cassidy v. Cassidy, 318 Mich. App 463, 475; 899 NW 2d 65 (2017). Furthermore, 
because section 61.075(1)(j) gives the trial court the discretion to claw back marital assets 
that may have been remotely dissipated by the husband more than two years before the 
wife’s dissolution of marriage petition was filed, it would then be anomalous to preclude the 
court from making a full and complete adjudication of the spouses' marital property rights to 
those dissipated assets by dismissing the husband’s son from the litigation based on his 
statute of limitations defense. 
 
 In Hua v. Tsung, 222 So. 3d 584 (Fla. 4th DCA 2017), the trial court erred as a matter 
of law in directing the parties to repay Husband's father upon sale of the rental property. “In 
[a] dissolution action, the trial court does not have jurisdiction to adjudicate property rights 
of nonparties.” Noormohamed v. Noormohamed, 179 So.3d 379, 380 (Fla. 5th DCA 2015) 
(alteration in original) (quoting Minsky v. Minsky, 779 So.2d 375, 377 (Fla. 2d DCA 2000)).  
By awarding part of the proceeds of the sale of the rental property to the father, the court 
essentially placed an equitable lien on the property to allow the father to secure repayment of 
the loan. The court thus converted him from an unsecured creditor into a secured one. The 
father can only pursue the debt, if he so chooses, by instituting a separate action.  
 
 In Salituri v. Salituri, 184 So. 3d 1250, 1252–53 (Fla. 4th DCA 2016), the trial court 
erroneously ordered real property be sold. However, the husband's father owned 50% of the 
unit. The trial court therefore did not have jurisdiction to adjudicate the property rights of 
the father, who was not a party to the dissolution action. See Matajek v. Skowronska, 927 So.2d 
981, 985 (Fla. 5th DCA 2006). 
 
 A corporation should be added as a party to the dissolution of marriage proceedings 
if transfer of the corporate assets is requested by a party.  If a corporation is not joined, then 
the trial court has no power to order a transfer of corporate assets.  Keller v. Keller, 521 So.2d 
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273 (Fla. 5th DCA 1988).  Further, the party who is ordered to transfer the property may not 
be able to convince the corporation to do so and the party who is to receive the property is 
without recourse. Nichols v. Nichols 578 So.2d 851(Fla. 2d DCA 1991).   
 
 In Salituri v. Salituri, 184 So. 3d 1250, 1252 (Fla. 4th DCA 2016), the trial court found 
that the husband's corporation was not a marital asset because the wife was “not an officer” 
and had “no ownership interest in the corporation.” A corporation can be a marital asset 
even though one spouse is the sole incorporator. See Capote v. Capote, 117 So.3d 1153, 1155 
(Fla. 2d DCA 2013); Levy v. Levy, 862 So.2d 48, 52 (Fla. 3d DCA 2003). 
 
 In Ehman v. Ehman, 156 So.3d 7 (Fla. 2d DCA 2014), the final judgment awarded the 
wife three properties that belonged to Tierra Technologies, LLC. This was improper because 
Tierra Technologies has never been a party in the dissolution proceedings. 
 
 A similar situation arose concerning the award of a Mercedes automobile in a marital 
distribution scheme in Keller v. Keller, 521 So.2d 273 (Fla. 5th DCA 1988). In reviewing this 
award the Fifth District said: 
 


 The problem with the award of the Mercedes is that it was owned by a 
corporation in which the appellant owned 87% of the stock, not by the 
appellant himself. This corporation was not joined as a party and, thus, the 
trial court had no power to transfer this corporate asset.  Id. at 276 (citing 
Feldman v. Feldman, 390 So.2d 1231 (Fla. 3d DCA 1980)). 


 
Tierra Technologies was never brought in as a party to this dissolution proceeding, and the 
trial court did not have the power or authority to transfer the property of a corporation 
without the joinder of that entity. See Mathes v. Mathes, 91 So.3d 207, 208 (Fla. 2d DCA 
2012); see also Minsky v. Minsky, 779 So.2d 375, 377 (Fla. 2d DCA 2000) (“In this dissolution 
action, the trial court does not have jurisdiction to adjudicate property rights of 
nonparties.”); cf. Austin v. Austin, 120 So.3d 669, 674 (Fla. 1st DCA 2013) (“[A] trial court has 
the power to value and distribute corporate stock determined to be a marital asset.” (citing 
Mathes, 91 So.3d at 208)). Consequently, because the trial court did not have jurisdiction over 
Tierra Technologies, the Second District determined that it was error to award property 
owned by Tierra Technologies to the wife as part of the equitable distribution of marital 
assets.   
 
 Joinder is not necessary where one party does not seek a claim against the 
corporation or a claim of unequal distribution in any property of the corporation.  Ashourian 
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v. Ashourian, 483 So.2d 486 (Fla. 1st DCA 1986).  Even without joinder, the court may 
prevent a party from disposing of corporate assets under the party’s control, or can order the 
transfer of corporate stock to the other.  Id. Dismissal is not permitted, however, where the 
parties’ course of conduct demonstrates a blending of marital and business partnerships.  
Hoecker v. Hoecker, 426 So.2d 1191 (Fla. 4th DCA 1983).  When both parties have access to 
the corporate books, checkbooks, bills, and personal expenses taken from the corporation, 
there exists a blending of marital and business partnerships and joinder is required.   
 
 In Sandstrom v. Sandstrom 617 So.2d 327 (Fla. 4th DCA 1993), the trial court awarded 
the wife a share of the proceeds from the sale of an office building after the wife argued that 
the corporation which owned the building and the husband were one in the same.  The 
Fourth District ruled that the trial court erred when it awarded the wife funds from the sale 
of a building since the husband owned it with two other stockholders, as the wife had never 
filed a claim against the corporation, and the corporation was never a party to the dissolution 
proceedings.  
 
 In Keller v. Keller, 521 So.2d 273 (Fla. 5th DCA 1988), the trial court awarded a vehicle 
to the wife in the divorce proceedings. The Fifth District reversed, holding the vehicle was 
owned by a corporation in which the husband owned 87% of the stock.  The court ruled 
that the corporation was not joined as a party and, thus, the trial court had no power to 
transfer this corporate asset.  However, the court awarded the wife a share of the increase of 
the value of property as part of the equitable distribution scheme subject to the husband’s 
active participation in the appreciation in value of the asset.  Ashourian v. Ashourian, 483 
So.2d 486 (Fla. 1st DCA 1986)(cannot merely state that the corporation and appellant are 
one in the same)(compare to Hoecker where there was a blending of the personal and corporate 
property, and the husband testified that he and corporation were one and the same). 
 
 In Feldman v. Feldman, 390 So.2d 1231 (Fla. 3d DCA 1980), the Husband was ordered 
to transfer to the wife a percentage of the stock of his clothing store. The trial court’s order 
was reversed, the appellate court ruling that the trial court was not empowered to order the 
transfer of the assets of a corporation which was not a party to the litigation. See also Couture 
v. Couture, 307 So.2d 194 (Fla. 3d DCA 1975); and Noe v. Noe, 431 So.2d 657 (Fla. 2d DCA 
1983). 
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to-back during bar cycles 2005-2006 and 2006-2007.  She is the proud recipient of the Section’s 
2015 Visionary Award.  
 
In 2008 the National Association of Social Workers, Palm Beach Unit honored General Magistrate 
Kirigin as “Public Citizen of the Year” for her work with those individuals involved in the court 
system through Marchman Act and Mental Health Court; in 2007 General Magistrate Kirigin was 
honored  by the Florida Chapter of the American Academy of Matrimonial Lawyers with its Gavin 
Letts Award as “Jurist of the Year”;  and is the 2006 recipient of the South Palm Beach County 
Bar Association “Lifetime Achievement Award.”   
 
General Magistrate Kirigin has delivered  marital and family law legislative updates at the 2007, 
2008 and 2010 Florida Circuit Judges Conference.  She  has lectured extensively throughout the 
State on behalf of The Florida Bar, Family Law Section, various other local Bar Associations and 
in-house at the Fifteenth Judicial Circuit on marital and family, guardianship and mental health 
law. 
 
Recently General Magistrate Kirigin became the proud “mother” to 2 adorable fur babies – Stella 
and Luna - who are chihuahua mixes she is valiantly trying to train. 
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CHILD SUPPORT 
INTRODUCTION 
 


These materials update and  enhance Caryn M. Green’s 2017 materials.  You will find a 
summary of the significant 2017 child support cases following the outline and prior to the Table 
of Authorities, that summarize the child support cases from  January 1, 2017 through November 
30th, 2017.   
 


I.  BASIC CHILD SUPPORT PRINCIPLES 
 
A. § 61.29, Fla. Stat., provides for child support guidelines principles. These principles do not 


affect the actual computation of the child support itself, but provide the following: 
 


1. Each parent has a fundamental obligation to support his or her minor or legally 
dependent child. 
 


2. The guideline schedule is based on the parents’ combined net incomes estimated to 
have been allocated to the child as if parents and children were living in an intact 
household. 
 


3. The guidelines encourage fair and efficient settlement of support issues between 
parents and minimize the need for litigation. 


 
II.  INCOME FOR CHILD SUPPORT 


 
A. What is Income? - Section 61.30(2)(a), Florida Statutes: 


 
1. Salary or Wages – § 61.30(2)(a)1, Fla. Stat. 
 


a. Marquez v. Lopez, 41 Fla. L. Weekly D593, 187 So. 3d 335 (Fla. 4th DCA 2016).  
Trial court miscalculated income for child support purposes, where it failed to 
consider payroll deductions from former wife's gross income.  (Citing § 61.30(2), 
Fla. Stat. (2014)).  Trial court's final judgment is deficient without explicit factual 
findings concerning actual income attributable to the parties, amount and source of 
imputed income, probable and potential earnings level, adjustments to income and 
net income used for child support calculation.  (Citing Aguirre v. Aguirre, 985 So. 
2d 1203, 1207 (Fla. 4th DCA 2008)).  


 
2. Bonuses, Commissions, Allowances, Overtime, Tips and other similar payments – § 


61.30(2)(a)2, Fla. Stat. 
 


a. Bonuses 
i. In setting child support, if bonuses are regular and continuous, it is an abuse of 


discretion to exclude them from consideration when making a child support 
award. Parry v. Parry, 933 So. 2d 9 (Fla. 2d DCA 2006). Otherwise, if a bonus 
is not recurring, it is error to include it as income. Cissel v. Cissel, 82 So. 3d 
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891 (Fla. 4th DCA 2011). 


• Trial court should have considered bonuses as income where the husband 
received regular and continuous bonuses nine (9) out of the thirteen (13) 
years he had been employed and had received bonuses for six (6) continuous 
years prior to dissolution.  DiNardo v. DiNardo, 82 So. 3d 1102, 1106 (Fla. 
2d DCA 2012). 


• Trial court erred in failing to include bonus in income for child support 
purposes where husband received $7,000-$9,000 every year since 2009.  
Edge v. Edge, 196 So. 3d 448 (Fla. 2d DCA 2016).  


• Where former husband included bonus as part of his net income on financial 
affidavit submitted into evidence and failed to object to its inclusion in 
income, bonus was properly included in income, and former husband’s 
remedy was through modification proceeding.  McGlynn v. Tallman-
McGlynn, 41 Fla. L. Weekly D741, 187 So. 3d 939 (Fla. 4th DCA 2016). 


• Trial court was required to include bonus income in its calculations for child 
support, even though the bonuses were discretionary with the employer and 
based upon gross profits, where former husband received bonuses the 
preceding nine years.  Drew v. Drew, 27 So. 3d 802 (Fla. 2d DCA 2010). 


• Former husband’s extraordinary income in 2012 was not regular or 
continuous where it was due to a specific non-recurring event, i.e., the 2012 
presidential election.  Rudnick v. Harman, 162 So. 3d 116, 117 (Fla. 4th 
DCA 2015). 


 
ii. The trial court should set the payor’s payment schedule for alimony and child 


support so that payments coincide with receipt of bonus income.  See e.g. Coyne 
v. Coyne, 505 So. 2d 1115 (Fla. 2d DCA 1987) (former husband’s payments 
should have been quarterly where he received significant bonus income 
quarterly); Shrove v. Shrove, 724 So. 2d 679 (Fla. 4th DCA 1999). 


 
iii. Fourth DCA remanded case to trial court to recalculate income and child 


support where trial court miscalculated annualization of year-to-date income 
less a one-time bonus.  Henry v. Henry, 41 Fla. L. Weekly D1184, 191 So. 3d 
995 (Fla. 4th DCA 2016). 


 
b. Overtime 


 
i. Income attributable to regular overtime being paid to a parent should be 


included for purposes of computing child support under the child support 
guidelines.  Butler v. Brewster, 629 So. 2d 1092 (Fla. 4th DCA 1994). 


 
ii. “We agree with the former husband that the trial court could not properly 


consider income earned as a result of mandatory overtime due to Hurricane 
Andrew as it was indeed temporary or ‘short-lived’ in nature. However, we do 
hold that the trial court erred in not including as gross income regular voluntary 
overtime income earned by the former husband in the absence of a finding that 
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such income would not continue to be available to the former husband by his 
employer in the future. Indeed, the trial court obviously concluded (and we 
think correctly so) that voluntary overtime would continue to be made 
available to the former husband in the future because the court awarded 
attorney's fees to the former wife for the proceedings below based upon the 
former husband's base and overtime income.”  Skipper v. Skipper, 654 So. 2d 
1181, 1183 (Fla. 3d DCA 1995). 


 
iii. In calculating a parent’s child support obligation, the trial court must take into 


consideration actual overtime pay and any actual income earned from part-
time employment at secondary jobs, as well as any child support payments that 
he actually made.  Martinez v. Abinader, 37 So. 3d 944 (Fla. 2d DCA 2010). 


 
c. Secondary Employment 


 
i. In the event of subsequent children, when considering an upward modification 


of an existing award, the court may disregard income from secondary 
employment if the court determines that the employment was obtained 
primarily to support subsequent children. § 61.30(12)(a), Fla. Stat. 


 
d. Gift Income 


 
i. Gift income should not be imputed to a party because his or her parents gave 


money to help make ends meet.  Rogers v. Rogers, 824 So. 2d 902, 903 (Fla. 
3d DCA 2002); Schmachtenberg v. Schmachtenberg, 34 So. 3d 28 (Fla. 3d 
DCA 2010). 


 
ii. Recent cases have held that in order to include gift funds as income, there has 


to be some evidence that the gift income is likely to continue into the future.  
See Salituri v. Salituri, 41 Fla. L. Weekly D405, 184 So. 3d 1250 (Fla. 4th DCA 
2016) (appellate court instructed trial court to consider the husband's father's 
age, finances, past gifts and future gifting intent instead of relying on inferences 
from husband's financial affidavit); Carlson v. Carlson, 204 So. 3d 456 (Fla. 
4th DCA 2016) (Fourth DCA instructed trial court to exclude gift income where 
there was no evidence that expenses wife’s family paid on her behalf were 
regularly paid or that the family would continue to pay expenses into the future). 


 
iii. Where a party has for the past several years received substantial gifts of money 


from his/her parent, these payments should be taken into account as part of the 
income for child support guideline purposes.  § 61.30(2)(a)13, Fla. Stat.; 
Thalgott v. Thalgott, 571 So. 2d 1368 (Fla. 1st DCA 1990); Ordini v. Ordini, 
701 So. 2d 663 (Fla. 4th DCA 1997); Vorcheimer v. Vorcheimer, 780 So. 2d 
1018 (Fla. 4th DCA 2001); Steele v.  Love, 143 So. 3d 1020 (Fla. 4th DCA 
2014) (upholding imputation of $2,600 per month in gift income).  There are, 
however, some cases that hold that gifts should not be imputed as income to a 
party because future gifts may be withheld and determining what will occur in 
the future is purely speculative.  Shiveley v. Shiveley, 635 So. 2d 1021 (Fla. 1st 


DCA 1994); Rogers v. Rogers, 824 So. 2d 902 (Fla. 3d DCA 2002). 
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iv. Annual gifts to the former husband from his mother to pay for children’s tuition 
should not have been included in his income for purposes of calculating child 
support. Although the trial court reasoned that these gifts would continue, the 
appellate court reached a different conclusion regarding inclusion of the gifts in 
the former husband’s income, because he does not control his mother’s largess.  
Palumbo v. Butler, 26 So. 3d 723 (Fla. 2d DCA, 2010). 


 
3. Business Income from sources such as self-employment, partnership, close 


corporations and independent contracts - § 61.30(2)(a)3, Fla. Stat. 
 


a. “Business income” is defined as gross receipts minus ordinary and necessary 
business expenses required to produce such income. 


 
b. In considering all of the pass-through chapter S business income as being 


personally available to a spouse, the court must not look only at the balance sheet 
of the corporation.  The court must consider cash that is actually retained as working 
capital to maintain the business operation and to pay current liabilities. Specific 
findings of fact must be made by the court as to the amount of income available to 
a parent for purposes of support, or alternatively, evidence that the corporation has 
delayed distribution to the shareholder/parent for purposes other than legitimate 
corporate expenses or future investment.  These determinations are fact intensive 
and must be made on a case by case basis.  The burden is on the shareholder/parent 
to show whether undistributed pass-through income has been properly retained for 
corporate purposes rather than impermissibly retained to avoid child support 
obligations.  To determine whether the shareholder-spouse has met his burden, the 
trial court must consider (1) the extent to which a shareholder-spouse has access or 
control over “pass-through” income retained by the corporation, (2) the limitation 
set forth in Section 607.06401(3) governing corporate distributions to shareholders, 
and (3) the purposes for which the “pass-through” income has been retained by the 
corporation.  Zold v. Zold, 911 So. 2d 1222 (Fla. 2005). 


 
c. “In operating his law practice, for example, the salary Mr. Brown paid to his 


paralegal, his payments to a part-time attorney, court costs, and health insurance 
appear to qualify as expenses that should have been fully deducted from Mr. 
Brown's income for purposes of chapter 61. And because the trial court's across-
the-board treatment of Mr. Brown's expenses included cutting in half both pure 
business expenses and part-business/part-personal expenses alike, its calculation 
methodology fell short under the statute.”  Brown v. Brown, 180 So. 3d 1070, 1073 
(Fla. 1st DCA 2015). 


 
d. The trial court abused its discretion in failing to permit the father, as an independent 


contractor in the transportation business, to deduct from business gross income the 
monthly lease payment on his Lincoln Town Car used in the business as well as 
other ordinary and necessary expenses such as insurance and fuel in determining 
his net monthly income.  Segnini v. Segnini, 10 So. 3d 188 (Fla. 4th DCA 2009).  
See also Cissel v. Cissel, 82 So. 3d 891 (Fla. 4th DCA 2011) (trial court erred in 
failing to deduct business expenses from the father’s income).  The trial court could 
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not charge the husband with receiving ten percent of the profits of a corporation of 
which he was allegedly a ten percent owner, where the uncontroverted testimony 
showed that the corporate profits were retained, rather than distributed.  Cooper v. 
Cooper, 19 So. 3d 421 (Fla. 4th DCA 2009). 
 


e. Trial court must take into account business income (i.e. from bartending), even if it 
is nominal.  Erwin v. Fla. Dept. of Revenue & Starr, 152 So. 3d 1261 (Fla. 1st DCA 
2014). 


4. Disability Benefits - § 61.30(2)(a)4, Fla. Stat.; including Veterans Administration 
disability benefits per Fletcher v. Fletcher, 573 So. 2d 941, 942 (Fla. 1st DCA 1991) 
(“the exclusion of VA disability benefits by the general definition of  ‘income’ in 
section 61.046(4) has been overridden by the later-enacted, and more specific, section 
61.30(2)(a)4.”) 


“Section 61.30(2) provides a thorough, non-inclusive list of forms of income that are 
to be included in the calculation of a parent's gross income. The list expressly includes 
‘disability benefits.’ § 61.30(2)(a)(4), Fla. Stat. ‘Disability benefits’ within the meaning 
of section 61.30 includes Social Security Disability Insurance ("SSDI") and veteran's 
disability benefits. Wallace v. Dep't of Rev. ex rel. Cutter, 774 So. 2d 804, 808 (Fla. 2d 
DCA 2000) (holding that SSDI is attributable to a parent's income and that the benefit 
the child receives as a result of the parent's disability is also attributable to the parent 
as income under the child-support-guideline calculation); Maslow v. Edwards, 59 So. 
3d 299, 300 (Fla. 5th DCA 2011) (holding that veteran's disability benefits a child 
receives are attributed to the parent's income and noting that the parent's veteran's 
disability income was attributed as income).”  Kemper v. Kemper, 159 So. 3d 303, 304-
05 (Fla. 5th DCA 2015). 


 
5. Workers Compensation Benefits and Settlements - § 61.30(2)(a)5, Fla. Stat. 
 
 Workers Compensation benefits are specifically included in the definition of gross 


income for calculation of child support. Accordingly, the exemption of Workers 
Compensation claims from claims of creditors does not extend to a claim based upon 
an award of child support.  Child support and alimony have special status and the 
Workers Compensation Act is intended to protect the worker and his family.  Child 
support is excluded from the Workers Compensation Act exemptions.  Bryant v. 
Bryant, 621 So. 2d 574 (Fla. 2d DCA 1993); Dept. of Revenue ex rel. Springer v. 
Springer, 800 So. 2d 700 (Fla. 5th DCA 2001). 


 


6. Reemployment Assistance or Unemployment Compensation - § 61.30(2)(a)6, Fla. 
Stat. 


7. Pension, Retirement, or Annuity Payments - § 61.30(2)(a)7, Fla. Stat. 
 
8. Social Security Benefits - § 61.30(2)(a)8, Fla. Stat. 
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a. Social Security benefits received by a parent for a child’s disability are not included 
in the parent’s income for the calculation of child support.  This income payable 
directly to the child is intended to provide additional support due to the child’s 
special needs, and it should not serve as a basis to reduce the parent’s obligation.  
Sealander v. Sealander, 789 So. 2d 401 (Fla. 4th DCA 2001); Hall v. Hall, 677 So. 
2d 91 (Fla. 1st DCA 1996); McKee v. Sinco, 73 So. 3d 797 (Fla. 5th DCA 2011). 


 
b. Social Security benefits received for a child as a result of a parent’s disability 


(known as child’s derivative benefit) should be included in the income of that parent 
when calculating the family’s gross income and then credited against the disabled 
parent’s support obligation.  Williams v. Williams, 560 So. 2d 308 (Fla. 1st DCA 
1990); Wallace v. Dep’t of Revenue ex rel. Cutter, 774 So. 2d 804 (Fla. 2d DCA 
2000); Sealander, 789 So. 2d 401.  For example, if a disabled parent receives $100 
for the benefit of the child, the $100 is included in the disabled parent’s income.  In 
this example, if the total child support obligation is $500, then the remaining child 
support obligation would be $400 because the $100 is credited against the support 
obligation. 
 


c. Section 61.30(11)(a)(2) prohibits a court from reducing a parent's child support 
obligation based upon a child's receipt of SSI.  Dep't of Revenue v. Shirer, 41 Fla. 
L. Weekly D1904, 197 So. 3d 1260 (Fla. 2d DCA 2016). 


 
d. Findings.  Include the amount of child support owed prior to applying child’s 


derivative social security benefit (the amount of social security benefits received 
for a child as a result of a parent’s disability) in Final Judgment.  It is an abuse of 
discretion for the trial court to simply state no child support is owed without 
delineating its calculation and including the amount of the child support obligation 
prior to applying the child’s derivative social security benefit in the final judgment.  
Dep’t of Revenue ex rel Jenkins v. Porter, 161 So. 3d 430 (Fla. 2d DCA 2014); see 
also Kemper v. Kemper, 159 So. 3d 303 (Fla. 5th DCA 2015) (SSI is included in 
gross income of parent for child support calculations).  The same rational applies 
to SSI benefits paid to a child as a result of the parent’s retirement. The amount 
paid to the child as a result of the parent’s retirement is included in the parent’s 
income, and then credited back to that parent’s child support obligation. If the 
benefits paid to the child are less than the support obligation, then the retired parent 
pays the difference.  If the benefits paid are more than the obligation, then the 
excess inures to the benefit of the child. Valladares v. Junco-Valladares, 30 So. 3d 
519 (Fla. 3d DCA 2010); Sealander, 789 So. 2d 401; and Ford v. Ford, 816 So. 2d 
1193 (Fla. 4th DCA 2002). 
 


e. Where a father was receiving veteran’s benefits for himself and an additional 
benefit for a minor child, both amounts were included in the father’s income for 
purposes of determining child support, in the same manner as consideration of 
social security disability benefits.  Maslow v. Edwards, 59 So. 3d 299 (Fla. 5th 
DCA 2011).  Veterans Administration disability benefits paid to one of the parents 
are not excepted from income for purposes of calculation of child support 
obligations.  Fletcher v. Fletcher, 573 So. 2d 941 (Fla. 1st DCA 1991).   Likewise, 
benefits from a private disability insurance policy would also be includable as 
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income for calculation of child support. 
 


9. Spousal Support received from a previous marriage or ordered in the marriage before 
the court - § 61.30(2)(a)9, Fla. Stat. 


 
a. When adding alimony to the Wife’s income for purposes of computing child 


support, § 61.30(3)(a), Fla. Stat., the alimony should be calculated to reflect the  net 
amount after federal income taxes paid on the alimony award. Martinez v. Martinez, 
911 So. 2d 288 (Fla. 2d DCA 2005). 


 
b. A court must first set the amount of alimony to be awarded before the award of 


child support can be made.  Pike v. Pike, 932 So. 2d 229 (Fla. 4th DCA 2005). 
 


10. Interest and Dividends - § 61.30(2)(a)10, Fla. Stat. 
 


a. For purposes of computing a parent’s share of the child support guidelines, the 
amount of money that the parent can be expected to earn from assets awarded to 
him or her incident to equitable distribution should be included. § 61.30(2)(a)3, 10, 
12 and 14; Cummings v. Cummings, 706 So. 2d 81 (Fla. 4th DCA 1998). 


 
b. Any marital asset distributed to a party requires the court to consider the income 


incident to the award of such asset. For example, the court erred in not including 
the wife’s dividend and interest income on a brokerage account received by her 
through a post-nuptial agreement so that this income could be included in the child 
support guidelines worksheet computation.  Rotolante v. Rotolante, 22 So. 3d 684 
(Fla. 5th DCA 2009). 


 
c. The trial court abused its discretion in failing to impute to the wife potential 


investment income derived from substantial liquid assets awarded to her and 
includable in income for child support purposes. § 61.08(2), Fla. Stat.; § 61.30(1), 
Fla. Stat.; Elliott v. Elliott, 867 So. 2d 1198 (Fla. 5th DCA 2004); see also Freilich 
v. Freilich, 897 So. 2d 537, 540 (Fla. 5th DCA 2005) (“Unlike section 61.30(2)(b), 
the statutory provisions that govern alimony awards found in section 61.08, Florida 
Statutes (2003), do not specifically provide for imputation of income to a spouse”). 
 


 
  
d. Restricted Stock Units Not Income - Trial court properly excluded father's 


Restricted Stock Units (RSUs) from income for child support purposes where father 
proffered unrebutted testimony that the RSUs were not income producing assets 
and were more like retirement benefits.  Gross v. Zimmerman, 41 Fla. L. Weekly 
D1836 (Fla. 4th DCA 2016). 


 
11. Rental Income (gross receipts minus ordinary and necessary expenses required to 


produce the income) - § 61.30(2)(a)11, Fla. Stat.  
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a. Party who has rental income should itemize income and expenses associated with 
rental property on his/her financial affidavit per Line 11 of Section I of Form 
12.902(b), Fla. Fam. L.R.P.  See Betancourt v. Betancourt, 50 So. 3d 768, 770 (Fla. 
2d DCA 2010). 


 
12. Income from royalties, trusts, estates - § 61.30(2)(a)12, Fla. Stat. 


 
a. If a parent elects not to take all income to which he or she is entitled under a trust, 


that income will be imputed to the trust beneficiary for purposes of calculating a 
child support obligation.  Oxley v. Oxley, 695 So. 2d 364 (Fla. 4th DCA 1997). 


 
b. The court must first find that the needs of the child(ren) cannot be or are not met 


from recurring income prior to including distributions from the corpus of the trust 
as income for calculation of child support.  Child support payments are for the 
benefit of the child, not the parent, and a recipient of support payments receives the 
monies not in his or her own right, but in trust for the child as the cestui que trust.  
Sotoloff v. Sotoloff, 745 So. 2d 959 (Fla. 4th DCA 1998). 


 
13. Reimbursed expenses or in-kind payments to the extent that they reduce living 


expenses - § 61.30(2)(a)13, Fla. Stat. 
 


a. The trial court correctly did not include in income, the husband’s reimbursed 
business expenses because there was insufficient evidence introduced by the wife 
at trial to determine the amount of such expenses and how they correlated with his 
actual living expenses. Furthermore, there was no specific evidence quantifying the 
husband’s use of an automobile for personal vs. business use.  Long v. Long, 967 
So. 2d 1069 (Fla. 4th DCA 2007). 


 
b. A housing allowance for a Department of State employee is includable as income. 


Chapoteau v. Chapoteau, 659 So. 2d 1381 (Fla. 3d DCA 1995). 
 
c. Trial court erred in failing to include father's overseas housing allowance for the 


period he was deployed to Bahrain on active service in gross income under § 
61.30(2)(a), Fla. Stat.  The DOR argued, and the 1st DCA agreed, that the OHA 
payments fell under section 61.30(2)(a)13.  Dep't of Revenue v. Price, 41 Fla. L. 
Weekly D50, 182 So. 3d 782 (Fla. 1st DCA 2015). 


 
d. Magistrate essentially double dipped by including wife’s 50% daycare discount that 


she received by working at child’s daycare facility as income where magistrate had 
already found underemployment and imputed full-time salary to wife.  Carlson v. 
Carlson, 204 So. 3d 456 (Fla. 4th DCA 2016). 


 
e. Reimbursement to an employee for non-recurring expenses, such as a one-time 


relocation expense, is not income for calculation of child support. 
 
f. An account for reimbursement for entertainment expenses as well as automotive 
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expenses may be taken into account in fixing the obligor’s income for child support 
guideline purposes. Edwards v. Edwards, 708 So. 2d 695 (Fla. 1st DCA 1998). 


 
g. In Cooper v. Kahn, 696 So. 2d 1186 (Fla. 3d DCA 1997), income was attributed to 


the mother for purposes of child support based upon monthly payments for her 
living expenses by her mother. Similarly, in Garcia v. Garcia, 560 So. 2d 403 (Fla. 
3d DCA 1990), the value of free housing provided by the Husband’s father to the 
Wife and children was included in the Wife’s income. 


 
h. With respect to exclusive use and possession of marital home as child support, there 


is a split between the Districts with the First, Second and Fifth DCAs determining 
exclusive use should be considered for child support, and the Fourth District 
determining it should not be considered child support but rather should be treated 
as carrying costs of a joint asset.   


 
The Second District has determined that an award of exclusive use of the marital 
home to the wife was an in-kind expense which reduced living expenses.  Where 
the home is jointly owned, and the parties are required to jointly contribute to the 
carry costs as co-owners, the parent in possession is receiving a financial benefit in 
the form of unpaid reasonable rental value.  Thus, one-half of the reasonable rental 
value should be included in the parent in possession’s income for child support 
purposes.  Thomas v. Thomas, 712 So. 2d 822 (Fla. 2d DCA 1998); Cooper v. 
Cooper, 760 So. 2d 1048 (Fla. 2d DCA 2000); Mitchell v. Mitchell, 841 So. 2d 564 
(Fla. 2d DCA 2003) (“A court may award exclusive possession of a jointly owned 
marital home to [a] parent as an incident of the other party's child support 
obligation. McDonald v. McDonald, 368 So. 2d 1283, 1284 (Fla. 1979). This 
authority does not extend to nonmarital real property absent a finding pursuant to 
section 61.30(13) that the noncustodial parent's recurring income is insufficient to 
meet his child support obligation.”). 


 
The First District agrees with Thomas.  See Sumlar v. Sumlar, 827 So. 2d 1079 (Fla. 
1st DCA 2002); Bryan v. Bryan, 765 So. 2d 829 (Fla. 1st DCA 2000). 
 
The Fifth District agrees with Thomas as well. Nolan v. Nolan, 100 So. 3d 170 (Fla. 
5th DCA 2012) (quoting Sency v. Sency, 478 So. 2d 432 (Fla. 5th DCA 1985) 
("Exclusive possession given an ex-spouse and children of a marriage always 
constitutes an aspect of child support in kind and sometimes also constitutes an 
aspect of alimony."))  See also Schumaker v. Schumaker, 931 So. 2d 271 (Fla. 5th 
DCA 2006).   
 
The Fourth District disagrees and certified conflict with Thomas in Hanley v. 
Hanley, 734 So. 2d 529 (Fla. 4th DCA 1999).  “The Thomas court held that the 
husband's payment of the home place expenses was not child support, but rather 
‘reimbursed expenses or in-kind payments to the extent that they reduce living 
expenses’ to be added to gross income for purposes of computing child support. § 
61.30(2)(a)13, Fla. Stat. (1995). We disagree with the holding in Thomas and 
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interpret section 61.30(2)(a)13 to include such payments reimbursed by another, 
not payments made by a spouse as part of his or her obligation to maintain jointly-
held property.”  Hanley, 734 So. 2d at 530. 
 
But you may not double dip.  Trial court gave the husband credit for payments made 
to the wife for purpose of making mortgage payments and erred by counting those 
payments again to conclude no child support arrearage was due.  Motie v. Motie, 
132 So. 3d 1210 (Fla. 5th DCA 2014). 


 
The Third District recently held that the calculation of a spouse’s gross income for 
purposes of child support includes reimbursed expenses or in-kind payments that 
reduce living expenses.  In this case the appellate court affirmed the trial court’s 
inclusioin of the value of the mortgage payments made by the former husband and 
the amount of the former wife’s cell phone bill paid by her mother.    A trial court 
must impute income to a parent who is voluntarily unemployed or underemployed 
unless it finds the parent physically or mentally incapacitated.  Schafstall v. 
Schafstall, 211 So.3d 1108 (Fla. 3d DCA 2017). 
 
The payment of a mortgage or other housing by one spouse for another is an in-
kind contribution for child support guidelines purposes.  Bond v. Bond, 224 So. 3d  
874 (Fla. 2d DCA 2017).   


 
i. The trial court erred in failing to take into account a physician-spouse’s monthly 


income as to financial benefits he receives from in-kind payments including 
automobile expenses, voluntary contributions to a retirement plan, and a variety of 
household and personal expenses.  This addition of income should have been added 
to his disposable income and there was no evidence that they were offset by 
including a salary replacement figure of the Wife as the office manager. Fitzgerald 
v. Fitzgerald, 912 So. 2d 363 (Fla. 2d DCA 2005). 


 
h. Employer Health Insurance Contributions:  Error to include in wife’s gross income 


amounts that employer contributed to her health insurance costs without subtracting 
a corresponding amount in determining her net income. Final Judgment did not 
correspond to court’s oral pronouncements that day care expenses would be shared 
in same percentages utilized for calculating child support, when FJ imposed the 
expenses entirely upon the wife.  Cameron v. Cameron, 145 So. 3d 986 (Fla. 5th 
DCA 2014). 
 


14. Gains derived from dealing in property, unless the gain is nonrecurring - § 
61.30(2)(a)14, Fla. Stat. 


 
B. Imputation of Income  


 
1. General Principles 
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a. Section 61.30(2)(b), Florida Statutes (2012), provides that "[m]onthly income shall 
be imputed to an unemployed or underemployed parent if such unemployment or 
underemployment is found by the court to be voluntary on that parent's part, absent 
a finding of fact by the court of physical or mental incapacity or other circumstances 
over which the parent has no control." 
 


b. Several Florida cases since 2014 have reversed the trial court’s imputation of 
income, usually because of inadequate findings related to the two-step process and 
recent work history, occupational qualifications or prevailing earnings in the 
community. 
 


c. In order to impute income for purposes of calculating child support, the trial court 
must perform a two-step analysis: 


 
i. Step 1:  A finding that the unemployment or underemployment is voluntary. 


 
ii. Step 2:  Trial court must determine if subsequent unemployment or 


underemployment resulted from spouse’s pursuit of own interests or 
through less than diligent efforts to find employment at equal or better level 
than formerly received. 


 
d. See Wood v. Wood, 162 So. 3d 133, 136 (Fla. 1st DCA 2014) (quoting Ensley v. 


Ensley, 578 So. 2d 497, 499 (Fla. 5th DCA 1991)).  Explicit findings are required 
for each prong.  The court must include findings as to recent work history, 
occupational qualifications or prevailing earnings in the community.  


 
e. See also Back v. Back, 197 So. 3d 132 (Fla. 2d DCA 2016) citing Cash v. Cash, 


122 So. 3d 430, 434 (Fla. 2d DCA 2013) (First, the court must determine whether 
the parent's unemployment is voluntary; the court then determines what level of 
income to impute. The trial court could not consider husband’s recent earnings and 
financial affidavit to impute income where it was undisputed that the husband’s 
unemployment was involuntary at the time of the final hearing.) 


 
f. In the event of voluntary unemployment or underemployment, the employment 


potential and probable earnings level of the parent shall be determined based upon 
his or her recent work history, occupational qualifications, and prevailing earnings 
level in the community; however, the court may refuse to impute income to a 
primary residential parent if the court finds it necessary for the parent to stay 
home with the child.  Undercuffler v. Undercuffler, 798 So. 2d 867, 869 (Fla. 4th 
DCA 2001). 


 
g. Effective 2010, § 61.30, Fla. Stat., provides that if a parent’s income is unavailable, 


or if a parent fails to participate in a child support proceeding, or fails to supply 
adequate financial information in a child support proceeding, income shall 
automatically be imputed to the parent. There is a rebuttable presumption that the 
parent has income equivalent to the median income of year-round full-time workers 
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as derived from the current population reports or replacement reports published by 
the United States Bureau of the Census.  See Dep’t of Revenue o/b/o Williams v. 
Annis, 159 So. 3d 263 (Fla. 2d DCA 2015) (changing support based upon median 
wage income imputation rather than minimum wage imputation is a substantive 
change and is not a clerical mistake that a successor judge has authority to change 
sua sponte under Rule 1.540.  In a footnote, the 2d DCA mentioned that the trial 
court noted the DOR requests an imputation of minimum wage in 99.99% of all 
other cases in which a Respondent fails to answer the Petition and income is 
unavailable.). 


 
i. The 2016 minimum wage in Florida is $8.05 per hour, effective January 


1, 2016 ($16,744 per year). 
 


h. To find the tables for median earnings in Florida for year-round full time workers, 
go to www.factfinder.census.gov. Under “Community Facts,” type in Florida (or 
applicable city or county).  On Florida page, the left margin offers various options. 
Select “income.” From that option, select “Earnings in the past 12 months.” For 
2013, the full-time year-round median earnings for men was $42,086 and for 
women was $34,852.  For 2014, the most recent year available, the median earnings 
went down for men to $41,944; and up for women to $35,305.   
 


i. There are many, many different ways to pull income data from the Census Bureau, 
based on any given number of factors, such as geographic location, education level, 
age, gender and ethnicity. Such narrow and specific factors will drastically affect 
the calculations. 
 


j. The party seeking to impute income at an amount other than the median income has 
the burden to present competent, substantial evidence that: 


 
i. The unemployment or underemployment is voluntary; and 


 
ii. Identifies the amount and source of the imputed income, through 


evidence of income from available employment for which the party is 
suitably qualified by education, experience, current licensure, or 
geographic location, with due consideration being given to the parties’ 
time-sharing schedule and their historical exercise of the time-sharing 
provided in the parenting plan or relevant order. § 61.30(2)(b)1(a, b), Fla. 
Stat. 


 
k. Except as set forth in 61.30(2)(b)1, Fla. Stat., the court may not impute income 


based upon: 
 


i. Income records that are more than 5 years old at the time of the hearing 
or trial at which imputation is sought; or 


 
ii. Income at a level that a party has never earned in the past, unless  recently 
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degreed, licensed, certified, relicensed, or recertified and thus qualified 
for, subject to geographic location, with due consideration of the parties’ 
existing time-sharing schedule and their historical exercise of the time-
sharing provided in the parenting plan or relevant order.  § 61.30(2)(b)2, 
Fla. Stat. 


 
l. The standard of review governing a trial court’s imputation of income, for child 


support purposes, is whether the determination is supported by competent, 
substantial evidence. Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 
2007).  Burkley v. Burkley, 911 So. 2d 262 (Fla. 5th DCA 2005); Brummer v. 
Brummer, 153 So. 3d 338 (Fla. 5th DCA 2014). 
 


m. Burden of Proof: The party seeking to impute income to the other party bears the 
burden of proof.  Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 2007); 
Rodriguez v. Medero, 17 So. 3d 867 (Fla. 4th DCA 2009); Zarycki-Weig v. Weig, 
25 So. 3d 573 (Fla. 4th DCA 2009); Torres v. Torres, 98 So. 3d 1171 (Fla. 2d DCA 
2011); Julia v. Julia, 146 So. 3d 516 (Fla. 4th DCA 2014); Durrand v. Durrand, 16 
So. 3d 982 (Fla. 4th DCA 2009). 
 


n. Imputation of income requires factual findings. Without factual/evidentiary support 
for its conclusions, the trial court will be reversed.  Marlowe v. Marlowe, 123 So. 
3d 1194 (Fla. 1st DCA 2013). 
 


o. Mental capacity – Dep't of Revenue v. Shirer, 197 So. 3d 1260 (Fla. 2d DCA 2016).  
Trial court erred in concluding "the Father did not have ‘the ordinary capacity’ to 
pay child support because of his mental disability."  The trial court was required to 
make findings regarding the father's current ability to maintain employment and to 
earn income.  The DOR was not permitted to rely upon only three quarters of the 
father's earnings history where his history was "sporadic at best."  The DOR was 
required to show substantial competent evidence of the father's ability to produce a 
similar level of income in the future. 
 


p. Monthly income shall be imputed to an unemployed or underemployed parent if 
the unemployment or underemployment is voluntary.  A finding of physical or 
mental incapacity or other circumstances over which the parent has no control is 
not considered voluntary. § 61.30(2)(b), Fla. Stat.; see also Niekamp v. Niekamp, 
173 So. 3d 1106 (Fla. 2d DCA 2015) (appellate court reversed trial court’s finding 
that father was voluntarily unemployed for purposes of imputing income, where 
father had history of mental health issues significant enough to determine he was 
incapable of parenting and had not worked in 10 years.) 
 


q. Upon a finding that the parent is voluntarily unemployed / underemployed, earnings 
shall be imputed based upon recent work history, occupational qualifications, and 
prevailing earnings level in the community, if such information is available.  § 
61.30(2)(b), Fla. Stat.  See also Holaway v. Holaway, 197 So. 3d 612 (Fla. 5th DCA 
2016) (trial court must explain the calculations it used to arrive at a party’s imputed 
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income in determining child support; remanded for clarification); Songur v. Songur, 
41 Fla. L. Weekly D1154, 190 So. 3d 267 (Fla. 5th DCA 2016) (trial court erred in 
imputing income to both parties for purposes of child support, without any 
evidentiary basis for amounts imputed and without related findings); Broga v. 
Broga, 166 So. 3d 183 (Fla. 1st DCA 2015); Thompson v. Malicki, 169 So. 3d 271 
(Fla. 2d DCA 2015); Heard v. Perales, 189 So. 3d 834 (Fla. 4th DCA 2015); 
Dottaviano v. Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015). 
 


r. Early retirement without proof of medical testimony showing retirement was 
involuntary requires imputation of income.  Ballard v. Ballard, 158 So. 3d 641 (Fla. 
1st DCA 2014) (“The trial court expressly found in the final judgment ‘that the 
Husband's retirement from Civil Service in April 2012 was voluntary,’ and that he 
‘did not present any medical testimony that his retirement was not voluntary.’ 
Having made these findings, the court was required to go through the process 
outlined in the remainder of subparagraph (2)(b) to determine the amount of income 
to impute to the husband.” Citing Hentze v. Denys, 88 So. 3d 307, 311 (Fla. 1st 
DCA 2012); Cash v. Cash, 122 So. 3d 430 (Fla. 2d DCA 2013); Burkhardt v. Bass, 
711 So. 2d 158 (Fla. 4th DCA 1998)). 


 
s. Being fired from employment as the result of voluntary actions can result in 


imputation of income, as well as voluntarily quitting the position. Vazquez v. 
Vazquez, 922 So. 2d 368 (Fla. 4th DCA 2006), Brown v. Cannady-Brown, 954 So. 
2d 1206 (Fla. 4th DCA 2007).  Court must still consider best efforts to find 
subsequent employment.  Even if unemployment is voluntary, must still have 
findings as to second step and the burden is on the party seeking to impute income.  
See Heard v. Perales, 189 So. 3d 834 (Fla. 4th DCA 2015); Dottaviano v. 
Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015) (imputation reversed where trial 
court failed to address that she was trying to find work but could not). 


 
t. Evidence regarding the husband's prior ability to fund household expenses 


amounting to $5,000 per month was insufficient, by itself, to impute a gross income 
of $80,000 and did not constitute the substantial, competent evidence required for 
imputation, and wife failed to meet her burden.  Trial court's finding that the 
husband could bill his clients twenty hours per week was speculative, and 
accountant's review of the husband's business bank accounts failed to consider 
business expenses.  A trial court may not impute income to a party based solely on 
past earning power because past income may not reflect a present ability to pay.   
Sallaberry v. Sallaberry, 27 So. 3d 234 (Fla. 4th DCA 2010). 


 
u. A trial court may impute income for purposes of child support for the rental value 


of a house in which that parent lives rent free, and owned by his or her parents. 
Posner v. Posner, 940 So. 2d 524 (Fla. 4th DCA 2010). 
 


v. Wife’s lack of interest in retaking the Florida Bar exam and working as an attorney 
was legally irrelevant to trial court’s calculation of the wife’s imputed income for 
purposes of alimony and child support.  The wife had not practiced law in 16 years, 
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and did not pass the Bar exam when she originally took it.  It was unrealistic to 
assume she would be qualified just by taking a refresher course.  Shafer v. Shafer, 
45 So. 3d 494 (Fla. 4th DCA 2010). 
 


w. For purposes of calculating child support, imputation of income is appropriate 
where a party is willfully earning  less and has the capacity to earn more by use of 
best efforts. Hornyak v. Hornyak, 48 So. 3d 858 (Fla. 4th DCA 2010). 
 


x. Mother was voluntarily unemployed, in choosing to remain home with her second 
child from another relationship. It was appropriate to impute income to her to 
support her first child who was living with the father.  Dep't of Revenue ex rel. 
Marqutte v. Hennessey, 812 So. 2d 442 (Fla. 2d DCA 2001). 


 
y. There was no error in failure to impute income to husband based on parental loans, 


where the testimony reflected these loans were not intended to be continuing and 
ongoing, but only temporary in nature.  Poe v. Poe, 63 So. 3d 842 (Fla. 5th DCA 
2011). 
 


z. The trial court has discretion to impute income in the amount the parent was earning 
before voluntarily reducing his or her income.  However, the findings must be 
supported by competent substantial evidence.  There must be particularized 
findings related to the current job market, the party’s most recent work history, 
occupational qualifications, and the prevailing earnings in the community.  Rabbath 
v. Farid, 4 So. 3d 778 (Fla. 1st DCA 2009). 


 
aa. Torres v. Torres, 98 So. 3d 1171 (Fla. 2d DCA 2011). Wife failed to meet her 


burden to impute income to husband where wife merely testified that it was possible 
that the husband could work for his previous employer and husband had been paid 
at least $50,000 by that employer before he quit. The husband testified that he had 
worked his way up from laborer to supervisor before he left his job due to 
depression.  Appellate court reversed trial court’s adoption of magistrate’s 
recommendations imputing income to husband for child support arrearages. 
 
 


bb. Section 61.30(2)(b), Fla. Stat. provides “…the court may refuse to impute income 
to a parent if the court finds it necessary for that parent to stay home with the child 
who is the subject of a child support calculation. ..” 


 
cc. When a parent voluntarily leaves employment to pursue educational enhancement, 


courts should apply the analysis of best interest of the support recipient to determine 
whether imputation of income is appropriate.  The court must engage in a two-part 
analysis: 1) whether the parent leaving employment to pursue educational 
enhancement is in the best interests of the children and 2) whether the court 
properly determined the amount of income to be imputed. Imputed income must be 
based on consideration of the parent’s recent work history, occupational 
qualifications and prevailing earnings level in the community, and not solely on 
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past earnings.  Freilich v. Freilich, 897 So. 2d 537 (Fla. 5th DCA 2005). 
 


dd. Broga v. Broga, 227 So. 3d 239 (Fla. 1st DCA 2017).  The 1st DCA reversed the 
imputation of income, for child support calculation purposes, to the former husband 
at $80,000.00 annually.  The imputation was based upon the trial court’s 
assumption that he could secure work as a pilot.  However, the former husband last 
worked as a pilot in 2013, required recertification as a pilot and that recertification 
training would require travel.  The appellate court remanded to the trial court to 
recalculate child support.  


  
2. Additional Recent Cases on Imputation of Income 


 
a. Broga v. Broga, 166 So. 3d 183 (Fla. 1st DCA 2015) (Court’s reliance based on 


past work history alone is not enough). 
 


b. Thompson v. Malicki, 169 So. 3d 271 (Fla. 2d DCA 2015) (Reversed for lack of 
findings regarding recent work history, occupational qualifications or prevailing 
earnings level in the community, other than the fact that the former wife is a 
licensed massage therapist and had been employed full-time by the same employer 
in 2008). 
 


c. Niekamp v. Niekamp, 173 So. 3d 1106 (Fla. 2d DCA 2015) (Father had history of 
mental health issues and had not worked for ten years, yet trial court found 
unemployment voluntary).   
 


d. Heard v. Perales, 189 So. 3d 834 (Fla. 4th DCA 2015) (Trial Court met first step 
required to impute income by finding mother’s unemployment voluntary but erred 
as to the second step as trial court made no findings regarding her diligence in 
seeking new employment, nor did evidence suggest her subsequent unemployment 
resulted from less than diligent and bona fide efforts to find employment).    
 


e. Brummer v. Brummer, 153 So. 3d 338 (Fla. 5th DCA 2014) (Evidence did not 
support income as it was not based on competent substantial evidence). 
 


f. Dottaviano v. Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015) (Reversed for 
inadequate findings that such unemployment was voluntary). 
 


g. Colino v. Colino, 41 Fla. L. Weekly D1990 (Fla. 5th DCA 2016) (Where DCA 
remanded to trial court to redistribute property for equitable distribution, trial court 
was instructed to reconsider child support based on additional/imputed income 
from property received). 
 


h. Back v. Back, 197 So. 3d 132  (Fla. 2d DCA 2016) (The trial court could not 
consider husband’s most recent earnings and financial affidavit – before he lost his 
job – to impute income where it was undisputed that the husband’s unemployment 
was involuntary at the time of the final hearing). 
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i. Holaway v. Holaway, 197 So. 3d 612 (Fla. 5th DCA 2016) (Remanded for 


clarification – trial court must explain the calculations it used to arrive at a party’s 
imputed income in determining child support). 
 


j. Songur v. Songur, 41 Fla. L. Weekly D1154, 190 So. 3d 267 (Fla. 5th DCA 2016) 
(Trial court erred in imputing income to both parties without evidentiary basis for 
amounts imputed and without requisite findings). 
 


k. Marquez v. Lopez, 41 Fla. L. Weekly D593, 187 So. 3d 335 (Fla. 4th DCA 2016) 
(Final judgment was deficient without explicit factual findings concerning actual 
income attributable to the parties, amount and source of imputed income, probable 
and potential earnings level, adjustments to income and net income used for child 
support calculation.  (Citing Aguirre v. Aguirre, 985 So. 2d 1203, 1207 (Fla. 4th 
DCA 2008)). 
 


l. Mata v. Mata, 41 Fla. L. Weekly D466, 185 So. 3d 1271 (Fla. 3d DCA 2016) 
(Holding magistrate’s recommendation was wrongly rejected by trial court where 
income magistrate imputed to former husband was proper because former wife 
presented unrebutted testimony regarding his historical earnings - presumption 
arises that spouse can continue to earn same amount absent evidence to the 
contrary) (Citing Ghay v. Ghay, 954 So. 2d 1186, 1190 (Fla. 2d DCA 2007); 
Garfield v. Garfield, 58 So. 2d 166, 167 (Fla. 1952)). 
 


m. Where a spouse is unemployed, the court must determine if jobs are available. Julia 
v. Julia, 146 So. 3d 516 (Fla. 4th DCA 2014); Durrand v. Durrand, 16 So. 3d 982 
(Fla. 4th DCA 2009). 


 
 
 
 


3. Incarcerated parents, voluntary unemployment, and imputation of income:   
 


a. A recent August 2016 case out of the First District certified conflict with the Fourth 
District on this issue.  Dep't of Revenue v. Llamas, 41 Fla. L. Weekly D1810 (Fla. 1st 
DCA 2016) (certifying conflict with McCall v. Martin, 34 So. 3d 121 (Fla. 4th DCA 
2010)).  The Llamas court disagreed with the McCall holding that an incarcerated 
parent is voluntarily unemployed and accordingly cannot have a support obligation 
modified.  Instead, the Llamas court questioned McCall, agreed with the Florida 
Supreme Court’s ruling in Dep’t of Revenue v. Jackson, 846 So. 2d 486 (Fla. 2003), 
and held that a trial court need not impute income to an incarcerated father seeking to 
modify child support as a result of his unemployment due to incarceration.   


 
b. The McCall court reasoned a child’s best interest is not served by a court’s refusal to 


set an initial amount of support based on imputed income for a parent about to be 
imprisoned.  Income should be imputed to the father so that arrearages could 
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accumulate until he is able to earn an income.  The mere fact that while imprisoned the 
obligor will not be able to make actual payment of  the child support arising from the 
income imputed to him, and therefore, may not be held in contempt for failing to do so 
does not justify eliminating or reducing the basic support obligation itself. McCall v. 
Martin, 34 So. 3d 121 (Fla. 4th DCA 2010).  Unemployment as the result of 
incarceration has been found to be voluntary and income imputed as the acts for which 
incarceration was imposed were voluntarily committed. Held v. Held, 617 So. 2d 358 
(Fla. 4th DCA 1993).  Because no showing was made that the incarcerated parent had 
the capacity to earn the amount of income imputed to him while incarcerated, the 
imputation of income was reversed. Waugh v. Waugh, 679 So. 2d 1 (Fla. 2d DCA 
1996).  Where a decrease in income resulted from the payor’s conviction for attempting 
to kill the mother, a decrease in child support is not appropriate and income should be 
imputed.  Mascola v. Lusskin, 727 So. 2d 328 (Fla. 4th DCA 1999).   


 
c. In 2015, the Fourth District ruled the trial court should place case on “inactive calendar” 


and hold case in abeyance pending incarcerated parent’s release.  Rock v. Dep’t of 
Revenue, 159 So. 3d 287 (Fla. 4th DCA 2015) (citing Dep’t of Revenue v. Jackson, 846 
So. 2d 486 (Fla. 2003)).  During incarceration, the petition is not subject to dismissal 
for failure to prosecute.  Upon release, any party to the initial support arrangement may 
bring the petition for modification to the trial court’s attention for resolution.  At that 
time, the trial court “shall” conduct a hearing on the matter.  Trial court “should” 
consider all current facts and equitable factors to determine a realistic plan for the 
payment of “meaningful support,” both past and future.   


 
d.  Recently, in the case of Wilkerson v. Wilkerson, 220 So. 3d 480 (Fla. 5th DCA 2017),  


the 5th DCA affirmed a trial court’s imputation of income to an incarcerated parent in 
an initial child support proceeding.  The 5th DCA found that “an individual’s actions 
that lead to incarceration are voluntary for the purposes of the statute” referencing 
Florida Statutes Chapter 61.  The 5th DCA reasons that it would be “inconsistent to 
allow an incarcerated parent’s child support obligation” set before his or her 
incarceration to continue to accrue, but not permit a trial court to set an initial amount 
for a parent already in prison.   It further reasons that to preclude a trial court from 
setting an initial amount to accrue during incarceration would deprive a child of the 
child support to which he or she is entitled.  Note:  The 5th DCA certified conflict in 
this case with the 1st District. 


  
C. Non-recurring Income 


 
1. § 61.30(13), Fla. Stat. - If the recurring income of a parent is not sufficient to meet the 


needs of the child, the court may order child support to be paid from non-recurring 
income or assets.   


 
2. Before the trial court can require an obligor to use capital assets for the payment of 


child support, the court must find that the obligor is depleting his assets in order to 
maintain his own lifestyle or, alternatively, that recurring income is insufficient. 
Clayton v. Lloyd, 707 So. 2d 407 (Fla. 4th DCA 1998).  Nonrecurring income can be 
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considered only if recurring income is insufficient to meet the needs of the child.  
Vollmer v. Vollmer, 33 So. 3d 67 (Fla. 2d DCA 2010); see also Cash v. Cash, 122 So. 
3d 430 (Fla. 2d DCA 2013).  The court must first find that the needs of the child(ren) 
cannot be or are not met from recurring income prior to including distributions from 
the corpus of the trust as income for calculation of child support.  Sotoloff v. Sotoloff, 
745 So. 2d 959 (Fla. 4th DCA 1998). 
 
Child support received for a child from another relationship is not to be included in the 
recipient’s income for purposes of subsequent child support determination.  Bower v. 
Hansman, 161 So. 3d 512 (Fla. 5th DCA 2014) (citing Sotoloff). 


 
D. How to Calculate Net Income 


 
1. Net income is determined by subtracting the following allowable deductions from gross 


income: 
 


a. Federal, state, and local income tax deductions, adjusted for actual filing status and 
allowable dependents and income tax liabilities - § 61.30(3)(a) 


 
b. Federal insurance contributions or self-employment tax - § 61.30(3)(b) 
 
c. Mandatory Union Dues - § 61.30(3)(c) 
 
d. Mandatory Retirement payments - § 61.30(3)(d) 


 
i. Trial court erred in refusing to deduct mother’s mandatory retirement benefits 


from gross income per Section 61.30(3)(d), Florida Statutes (2012).  The 
mother presented no evidence that her retirement benefit payments were 
mandatory; however, it was undisputed that the mother was a teacher employed 
by the Brevard County school system; therefore, the payments were mandatory 
by law per § 121.011(h), Fla. Stat. (2016).  J.N.S. v. A.M.A., 41 Fla. L. Weekly 
D1491 (Fla. 5th DCA 2016). 


 
ii. In order for mandatory retirement contributions to be a deduction from income 


for purposes of computation of child support, the contributions must not be 
voluntarily assumed.  Additionally, non-participation must endanger or place 
in jeopardy the employment. Baker v. Ashton, 617 So. 2d 822 (Fla. 1st DCA 
1993). 


 
iii. The trial court improperly relied on the former husband’s financial affidavit in 


his listing of a monthly “mandatory retirement payment” which was actually 
his repayment of a 401(k) loan, and therefore, should have been considered 
voluntary retirement payments and not allowable deductions under section 
61.30(3)(d).  Former husband argued such an error was de minimus; however, 
appellate court is required to reverse and remand for reconsideration of the 
judgment in light of the correct net income figure, where it is unclear whether 
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the updated figure will affect the child support amount.  Edge v. Edge, 196 So. 
3d 448 (Fla. 2d DCA 2016). 


 
iv. Voluntary contributions to a profit sharing plan, repayments of a profit sharing 


loan, payments into a credit union for savings and repayment of a loan do not 
fit into any of the allowable categories of deductions under § 61.30(3), Fla. Stat. 
Butler v. Brewster, 629 So. 2d 1092 (Fla. 4th DCA 1994).  Application of non-
allowable deductions will be reversed and added back to income.  See Martinez 
v. Abinader, 37 So. 3d 944 (Fla. 2d DCA 2010). 


 
v. Contributions to a voluntary retirement account are not recognized deductions, 


so such contributions are to be included in the parent’s gross income.  Likewise, 
withdrawal from a voluntary retirement plan is not to be included as income.  
Fuesy v. Fuesy, 64 So. 3d 151 (Fla. 2d DCA 2011). 


 
e. Health insurance payments, excluding payments for coverage of the minor child. 
 
f. Court-ordered support for other children which is actually paid (this means support 


for earlier born children, and those with support obligations in place prior to the 
support order in question).  See also § 61.30(12), Fla. Stat.  


 
i. Deduction from Income vs. Deviation from Guidelines - Pursuant to the 


statutory provisions, the amount of a prior child support order which is actually 
paid should be deducted from a parent’s gross income for purposes of 
calculating child support in a different child support action. There must be a 
prior court order in place, and it is error for a court to deduct from gross income 
amounts not previously court ordered.  Sierra v. Ellison, 667 So. 2d 406 (Fla. 
3d DCA 1996). If a court order for payment of child support for a prior child is 
not in place, the court may consider the amount of child support paid as 
deviation from guidelines, but not as a deduction from gross income.  Hutslaw 
v. Lappin, 652 So. 2d 432 (Fla. 1st DCA 1995). 


ii. A parent with a support obligation may have other children living with him or 
her who were born or adopted after the support obligation arose. If such 
subsequent children exist, the court, when considering an upward modification 
of an existing award, may disregard the income from secondary employment 
obtained in addition to the parent’s primary employment if the court determines 
that the employment was obtained primarily to support the subsequent children.  
§ 61.30(12)(a), Fla. Stat. 


 
iii. Except as provided in paragraph (a), the existence of such subsequent children 


should not as a general rule be considered by the court as a basis for 
disregarding the amount provided in the guidelines schedule. The parent with a 
support obligation for subsequent children may raise the existence of such 
subsequent children as a justification for deviation from the guidelines 
schedule. However, if the existence of such subsequent children is raised, the 
income of the other parent of the subsequent children shall be considered by the 
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court in determining whether or not there is a basis for deviation from the 
guideline amount. § 61.30(12)(b), Fla. Stat. 


 
iv. “While the obligation to support children not subject to any prior support action 


is not an allowable deduction from gross income, in some circumstances it is a 
matter that can be considered as grounds for a deviation under other provisions 
of section 61.30.” Ogando v.  Munoz, 962 So. 2d 957 (Fla. 3d DCA 2007); see 
also Needham v. Needham, 39 So. 3d 1289 (Fla. 2d DCA 2010) (trial court 
reversed for not considering the payor parent’s support of another child living 
with and supported only by that parent). 


 
v. Of course, the child support has to actually be paid in order to get the deduction.  


See Dep’t of Revenue v. Cody, 131 So. 3d 823 (Fla. 1st DCA 2014); Dep’t of 
Revenue v. S.J.W., 113 So. 3d 85 (Fla. 2d DCA 2013); Dep’t of Revenue o/b/o 
K.A.N. v. A.N.J., 165 So. 3d 846 (Fla. 2d DCA 2015). 


 
g. Spousal support paid pursuant to a court order from a previous marriage or the 


marriage before the court. 
 
h. Miscellaneous- Only those allowable deductions from gross income enumerated in 


§ 61.30(3), Fla. Stat. are permitted, and deductions from gross income exceeding 
those allowed by statute are impermissible.  A deduction from gross income for 
money tithes to a church is inappropriate.  Copeland v. Copeland, 667 So. 2d 487 
(Fla. 1st DCA 1996).  The trial court erred as a matter of law in finding that 
payments to former husband’s current wife were deductible under section 
61.30(3)(g), and no other deduction applied. Camus v. Prokosch, 882 So. 2d 428, 
430 (Fla. 1st DCA 2004). 


 
 
 
 
 


E. Competent, Substantial Evidence of Income 
 


1. Child support awards must be based upon competent, substantial evidence of a party's 
net income.  Hoffman v. Hoffman, 98 So. 3d 196, 197 (Fla. 2d DCA 2012).  When 
determining child support, a trial court is required to make findings of fact regarding 
the incomes of each parent.  Without such findings, the final judgment awarding child 
support is facially erroneous.  Schmidt v. Schmidt, 120 So. 3d 31 (Fla. 4th


 
DCA 2013).  


See also Warren v. Warren, 84 So. 3d 461 (Fla. 2d DCA   2012); Whittingham v. 
Whittingham, 67 So. 3d 239 (Fla. 2d DCA 2010); Aguirre v. Aguirre, 985 So. 2d 1203 
(Fla. 4th DCA 2008); Hindle v. Fuith, 33 So. 3d 782, 786 (Fla. 5th DCA 2010); Dep't 
of Revenue v. Shirer, 197 So. 3d 1260 (Fla. 2d DCA 2016); Mata v. Mata, 41 Fla. L. 
Weekly D466, 185 So. 3d 1271 (Fla. 3d DCA 2016) (Former wife’s unrebutted 
testimony regarding former husband’s historical earnings created presumption that 
spouse can continue to earn same amount absent evidence to the contrary). 
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2. Trial court abused its discretion in entering the Final Judgment because it failed to make 
sufficient findings with respect to the father’s net income, how it computed arrears and 
father’s ability to pay.  Van Exter v. Diodonet-Molina, 152 So. 3d 699 (Fla. 3d DCA 
2014).   


 
3. First DCA reversed judgment where gross income used on child support guidelines 


worksheet did not match the figures on the parties’ most recent financial affidavits, 
without explanation or findings for the disparity.  Appellate court could not determine 
whether the award was made in accordance with § 61.30 guidelines.  McWilson v. 
McWilson, 41 Fla. L. Weekly D1381, 192 So. 3d 719 (Fla. 1st DCA 2016). 


 
            4.  VanMaerseen v. Gerdts, 213 So. 3d 252 (Fla. 4th DCA 2017).   Where a trial court’s 


    award of undifferentiated spousal and child support that was not supported by the 
  
evidence and which was not calculated separately.  The appellate court reversed and 
remanded for the trial court to recalculate former husband’s monthly support obligations. 


 
F. Financial affidavit must be filed (relates to findings as to income) 
 


Fla. R. Fam. P. 12.285(e)(1) requires each parent to file a financial affidavit, and this 
requirement cannot be waived. It was not harmless error when a mother failed to file an 
affidavit, even though she was not working and the court imputed minimum wage.  
Palewsky v. Fla. Dep’t of Revenue ex rel. Miller, 81 So. 3d 584 (Fla. 3d DCA 2012).  
Evidence of net income of each party must be in the record.  The trial court is required to 
determine the net income of each parent pursuant to § 61.30, Fla. Stat.  Where the Mother’s 
child support worksheet was not admitted into evidence, and there was no stipulation on 
income, a new hearing was required.  Johnson v. McCullough, 143 So. 3d 1129 (Fla. 4th 
DCA 2014).  However, failure to timely object to guideline worksheets offered into 
evidence will be deemed a waiver, even without specific findings of the child support 
worksheet support.  Colin v. Colin, 146 So. 3d 112 (Fla. 5th DCA 2014).  See also Gilroy 
v. Gilroy, 163 So. 3d 674 (Fla. 2d DCA 2015) (holding trial court erred by not granting 
continuance when financial affidavit not produced until a day before the hearing and former 
husband requested continuance).  See also McWilson v. McWilson, 41 Fla. L. Weekly 
D1381, 192 So. 3d 719 (Fla. 1st DCA 2016) (First DCA reversed judgment where gross 
income used on child support guidelines worksheet did not match the figures on the parties’ 
most recent financial affidavits, without explanation or findings for the disparity.  
Appellate court could not determine whether the award was made in accordance with § 
61.30 guidelines). 


 
III. TEMPORARY AWARD 


 
A. Child Support Must Be Determined, Even on Temporary Basis – A support award that 


fails to differentiate between child support and alimony, even on a temporary basis, is 
improper. The guidelines must be applied, even for temporary support purposes. 
Otherwise, there can be no meaningful appellate review. Nilsen v. Nilsen, 63 So. 3d 850 
(Fla. 1st DCA 2011).  
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B. Even with temporary support, child support must be determined by guidelines before the 
court deviates.  Elias v. Elias, 168 So. 3d 301 (Fla. 4th DCA 2015).  See also Perez v. 
Perez, 41 Fla. L. Weekly D1111, 190 So. 3d 1154 (Fla. 2d DCA 2016) (Trial court erred 
in failing to designate whether husband’s temporary obligation to pay for wife’s apartment 
rent and moving expenses was child support or alimony). 


C. No Deferment of Decision - The trial court cannot decline to award child support and 
instead, reserve jurisdiction to award support in the future. Even where the father lacked 
the present ability to pay, a decision needs to be made. There ought to be as much finality 
as possible.  Gergen v. Gergen, 48 So. 3d 148 (Fla. 1st DCA 2010). 


 
IV. CHILD SUPPORT GUIDELINE WORKSHEET 


 
For each and every order involving child support, a Child Support Guidelines Worksheet shall 
be filed with the court. This requirement cannot be waived by the parties. Fla. Fam. L. R. P. 
12.285(k); Palewsky v.  Fla. Dep't of Revenue ex rel. Miller, 81 So. 3d 584 (Fla. 3d DCA 
2012). See also Clark v. Clark, 147 So. 3d 655 (Fla. 5th DCA 2014); Johnson v. McCullough, 
143 So. 3d 1129 (Fla. 4th DCA 2014); Boehm v. Boehm, 164 So. 3d 1284 (Fla. 2d DCA 2015) 
(child support worksheet must accurately reflect income); Dep’t of Revenue ex rel K.A.N. v. 
A.N.J., 165 So. 3d 846 (Fla. 2d DCA 2015) (trial court erred by failing to include child support 
worksheet).  Child Support Guideline Worksheet must include specific findings related to gross 
incomes, not merely net incomes.  Ivanovich v. Valladarez, 41 Fla. L. Weekly D1069, 190 So. 
3d 1144 (Fla. 2d DCA 2016). 


 
V. HEALTH INSURANCE 


 
Trial court must set forth in the final judgment a legal obligation to maintain the child(ren)’s 
health insurance.  Attaching a child support guideline worksheet to the final judgment 
reflecting that a spouse pays for the child’s health insurance is not sufficient, without a specific 
obligation to do so in the final judgment.  Cilenti v. Cilenti, 41 Fla. L. Weekly D1277, 192 So. 
3d 673 (Fla. 2d DCA 2016). 
 


 
VI. IDO/IWO  


 
A. Florida Statute § 61.181 establishes the authority for support payments to be paid through 


the State Disbursement Unit (SDU).  Section 61.13(1)(d)2., Fla. Stat. provides, if both 
parties request and the court finds that it is in the best interest of the child, support payments 
need not be subject to immediate income deduction. Support orders that are not subject to 
immediate income deduction may be directed through the depository under § 61.181 or 
made payable directly to the obligee. In other words, child support payments must be by 
income deduction and paid through the SDU unless there is joint consent of the parties and 
a finding of best interest of the child.  


 
B. The Florida IDO includes language that permits it to be effective upon a delinquency in 


amount paid or time paid.  Should a later delinquency occur, then any party can trigger 
payments through the circuit court depository or SDU upon filing an affidavit alleging a 
default, with notice to all parties.  No further court appearance is required.  § 61.13(1)(d)3., 
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Fla. Stat.  The Florida IDO is directed to “any present or subsequent employers/payors of 
obligor,” and can be served on different employers as jobs change. 


 
C. Beginning in 2012, 42 U.S.C. § 666 requires the Income Withholding for Support Order 


(IWO) to be standard across the country.  Service of the IWO requires immediate income 
deduction; however, a judgment may provide that an IWO not be served unless and until 
there is a delinquency in support payments.  The Florida Addendum must be attached, and 
must indicate any stepdown(s) or change(s) in amount of support, and the applicable date 
ranges for such payments. 


 
D. Termination Information - Florida Statute § 61.13 requires all support orders to include the 


month, day, and year that child support reduces or terminates, and must adjust as each child 
ages out.  This subject is covered in greater detail infra. 


 
VII. TRIAL COURT JURISDICTION TO CONSIDER CHILD SUPPORT 


 
A. While Appeal Pending:  The trial court has jurisdiction to consider a modification of child 


support or alimony while the underlying order is on appeal. The trial court cannot enter a 
final judgment on the modification until the appeal is resolved. The trial court can enter a 
temporary order where appropriate, and revisit the permanency once the appeal is resolved. 
Horowitz v. Horowitz, 139 So. 3d 929 (Fla. 4th DCA 2014). 


 
B. Prior Administrative Orders:   
 “When read in pari materia, these provisions [§ 409.2563(10)(a) and (c), Fla. Stat. (2006) 


and § 120.68(2)(a), Fla. Stat. (2006)] authorize the circuit court to supersede the entry of 
an administrative support order by entering only a prospective order modifying the child 
support award. These provisions clearly do not authorize the trial court to enter an order 
expressly vacating, or retroactively affecting, the administrative support order. Thus, the 
trial court lacked jurisdiction to vacate the administrative support order, and the order must 
be reversed.  The Department further asserts that a rule 1.540 motion is an improper vehicle 
for a party seeking termination of an administrative support order. Because the circuit court 
has no jurisdiction to amend, modify, or terminate the administrative support order 
retroactively, the Department is correct that a rule 1.540 motion cannot be considered by a 
circuit court as to an administrative support order.”  Dep’t of Revenue ex rel. Chamberlain 
v. Manasala, 982 So. 2d 1257, 1259-60 (Fla. 1st DCA 2008); see also Dep’t of Revenue ex 
rel. Chevor v. Mohomed, 996 So. 2d 900, 901-02 (Fla. 5th DCA 2008).   


 
 An Administrative Law Judge has authority to retroactively modify an existing 


administrative child support order that has not been superseded by a subsequent circuit 
court order.  Dep’t of Revenue v. Wolf, 164 So. 3d 101 (Fla. 1st DCA 2015).  


 
 A circuit court does have the power to enter a superseding order changing support 


obligations prospectively.  Dep’t of Revenue ex rel Gauthier v. Hoover, 40 So. 3d 99, 101 
(Fla. 5th DCA 2010) citing § 409.2563(2)(a), Fla. Stat.  Authority for this modification by 
a circuit court is found in section 409.2563(10)(c).   
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 In Dep’t of Revenue o/b/o Lienhart v. Secor, 146 So. 3d 1250 (Fla. 2d DCA 2014), the 
Second DCA reversed for further proceedings under section 409.2563(10)(c), Florida 
Statutes (2012), where circuit court wrongly required Department to file a supplemental 
petition for modification in prior administrative proceeding. A circuit court lacks 
jurisdiction to vacate or retroactively affect an administrative child support order entered 
pursuant to section 409.2563 administrative proceedings; however, a circuit court does 
have the power to issue a superseding order changing support obligations prospectively, 
pursuant to section 409.2563(10)(c). Id. (quoting Dep't of Revenue ex rel. Proveaue v. 
Williams, 74 So. 3d 115, 116 (Fla. 1st DCA 2011) ("The provisions of section 409.2563 
provide for a circuit court's prospective modification of child support payments originally 
established by administrative support order.")).  The Department’s motion did not seek to 
retroactively alter the prior administrative child support order because those support 
obligations had been previously terminated (although arrearages owed pursuant to such 
support obligations did not terminate).  When a prior administrative support order remains 
in effect only as to arrearage owed, the circuit court has authority to enter a subsequent 
order establishing ongoing support obligations. 


 
 A circuit court is permitted to modify child support, per § 409.2563(10)(c), Fla. Stat., so 


long as modification is requested and supported by evidence justifying modification.  
Sanford v. Davis, 136 So. 3d 785 (Fla. 1st DCA 2014) citing Matthews v. Matthews, 677 
So. 2d 323, 325 (Fla. 1st DCA 1996).  Appellate court reversed as neither party requested 
modification and neither the magistrate nor the trial court made findings to support the 
reduction. 


VIII. CHILD SUPPORT 


A. AGREEMENTS 


1. The public policy principle that parents may not waive or “contract away” their child’s 
right to support does not preclude them from making contracts or agreements so long 
as the best interests of the child are served.  Lester v. Lester, 736 So. 2d 1257 (Fla. 4th 
DCA 1999); Laussermair v. Laussermair, 55 So. 3d 705 (Fla. 4th DCA 2011); 
Schmachtenberg v. Schmachtenberg, 34 So. 3d 28 (Fla. 3d DCA 2010). 
 


2. In Gentry v. Morgan, 83 So. 3d 924 (Fla. 3d DCA 2012), the parties’ agreement 
precluded any future upward modification unless the father’s income increased to a 
certain amount.  The mother later attempted to increase support and challenged the 
agreement as against public policy.  The trial court agreed.  The appellate court 
reversed, and enforced the agreement where the parties had considered the child's 
current and prospective needs and the father’s possible changes in income. 
 


3. In Tannenbaum v. Shea, 133 So. 3d 1056 (Fla. 4th DCA 2014), an Agreed Order 
granted the former wife a final money judgment for back child support in the amount 
of $70,000.00 and included a provision that “The Court retains jurisdiction of the 
action, but not of the money judgment contained therein.”  The former wife sought to 
enforce the money judgment, and the former husband moved to dismiss the action 
based on lack of jurisdiction.  The trial court denied the former husband’s motion to 
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dismiss and struck the provision relinquishing jurisdiction over the money judgment as 
against public policy.  Appellate court found trial court erred on procedural and 
substantive grounds.  Provision did not violate public policy prohibiting parents from 
contracting away rights of their children for support because provision did not preclude 
former wife from seeking enforcement of the money judgment.  She could still file an 
action in civil court in Florida or elsewhere, even if she could not pursue collection 
remedies within the context of the ongoing case in the family law division.  For these 
reasons, the Agreed Order did not “contract away” the right of the child for support or 
deprive the child of the ability to enforce the money judgment in Florida.  Even if 
provision were void against public policy, it rendered agreed order merely “voidable,” 
so that relief was not authorized under Rule 1.540(b)(4).  Reversed and remanded. 


 
B. APPLICATION OF THE GUIDELINES 


 
1. Calculation - Following a determination of the gross monthly incomes for each parent, 


and the appropriate deductions from income allowable under the statute, the net income 
of each parent is derived.  The child support calculation, pursuant to § 61.30, Fla. Stat., 
is derived by the following computations: 


 
a. The parents’ net monthly incomes are combined to determine the total available net 


income for child support purposes, § 61.30(5); 
 


b. The child support guideline schedule is applied to the combined net incomes of  the 
parents to determine the minimum child support need, § 61.30(6); 
 


c. Health insurance costs resulting from coverage ordered pursuant to § 61.13(1)(b), 
and any noncovered medical, dental, and prescription medication expenses of the 
child, shall be added to the basic obligation unless these expenses have been 
ordered to be separately paid on a percentage basis. After the health insurance costs 
are added to the basic obligation, any sums prepaid by a parent for health-related 
costs for the child(ren) of this action shall be deducted from that parent’s child 
support obligation for that child or those children. § 61.30(7) and (8); 
 


d. Each parent’s percentage share of the child support need shall be determined by 
dividing each parent’s net monthly income by the combined net monthly income.  
§ 61.30(9); 
 


e. § 61.30(10) sets forth enumerated factors for deviation of the total minimum child 
support award; 
 


f. Calculate the amount of support obligation apportioned to each parent without 
including daycare and health insurance costs and multiply that amount by 1.5.  § 
61.30(11)(b)1; 
 


g. Calculate the percentage of overnight stays the child spends with each parent; 
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h. Multiply each parent’s support obligation (subparagraph f above) by the percentage 
of the other parent’s overnight stays with the child (subparagraph g above); 
 


i. The difference between the amounts calculated for each parent shall be the 
monetary transfer necessary between the parents for the care of the child, subject 
to an adjustment for daycare and health insurance expenses. 
 


j. The parents’ income percentages are then applied to the daycare costs and health 
insurance costs, with the appropriate credits to the parent paying each expense to 
arrive at the net amount to be exchanged by the parents. 


 
2. Child Care Costs 


 
a. Child care costs incurred due to employment, job search, or education calculated to 


result in employment or to enhance income of current employment of either parent 
shall be added to the basic obligation. After the child care costs are added, any 
moneys prepaid by a parent for child care costs for the child or children of this 
action shall be deducted from that parent’s child support obligation for that child or 
those children. Child care costs may not exceed the level required to provide quality 
care from a licensed source. § 61.30(7), Fla.  Stat. 


 
b. Even if the child is being cared for by a family member, the trial court may make 


necessary findings of fact that support such an award.  Waters v. Bland, 935 So.  2d 
1239 (Fla. 2d DCA 2006). 


 
c. Child care expenses have to be actually incurred before they can be added to the 


child support obligation.  Knudson v. Drobnak, 149 So. 3d 114 (Fla. 4th DCA 
2014); G.S.P. v. K.B., 30 So. 3d 667 (Fla. 2d DCA 2010); LaFountain v. 
LaFountain, 134 So. 3d 460 (Fla. 2d DCA 2014). 
 


3. Health Insurance and Uncovered Health Costs 
 


a. Each order for support shall contain a provision for health insurance for the minor 
child when health insurance is reasonable in cost and accessible to the child. 
§61.13(1)(b), Fla. Stat.; §61.30(8), Fla. Stat.; Martinez v. Martinez, 995 So. 2d 1091 
(Fla. 3d DCA 2008); Liguori v. Liguori, 41 Fla. L. Weekly D2116 (Fla. 2d DCA) 
("We...note that although the child support guidelines attached to the final 
judgment include the cost of the children's insurance as an expense to the former 
wife, for clarity the trial court should specify in the final judgment that the former 
wife is to provide the children's insurance."). 


 
b. The court shall further apportion the cost of health insurance and any non-covered 


medical, dental, and prescription medication by adding the cost to the basic 
obligation, or by requiring payment on a percentage basis.  § 61.13(1)(b), Fla.  Stat. 
and § 61.30(8), Fla. Stat.  See also Harris v. Harris, 114 So. 3d 1095 (Fla. 2d DCA 
2013); Chaney v. Fife, 18 So. 3d 44 (Fla. 1st DCA 2009); Salazar v. Salazar, 976 
So. 2d 1155 (Fla. 4th DCA 2008); Clark v. Clark, 837 So. 2d 1120 (Fla. 4th DCA 
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2003). 
 


 The trial court must allocate uncovered medical expenses in the same percentage 
as the child support unless the final judgment contains a logical rationale to the 
contrary.  Ayra v. Ayra, 148 So. 3d 142 (Fla. 2d DCA 2014); Lupola v. Lupola, 41 
Fla. L. Weekly D2249 (Fla. 1st DCA 2016); Zinovoy v. Zinovoy, 50 So. 3d 763 
(Fla. 2d DCA 2010); Mayfield v. Mayfield, 103 So. 3d 968, 972 (Fla. 1st DCA 
2012); Orizondo v. Orizondo, 146 So. 3d 151 (Fla. 5th DCA 2014). 


 
c. Trial court must make specific findings in determining a parent has an inability to 


pay uncovered medical expenses for child.  See Dep't of Revenue v. Nunez, 41 Fla. 
L. Weekly D1809 (Fla. 1st DCA 2016).  The Administrative Law Judge (ALJ) erred 
in holding that the father was not responsible for paying any of the child's 
uncovered medical expenses due to an improper finding of the father being unable 
to pay. Id. The father's remaining net monthly income, after child support, was 
$555, and “a party's earnings are already taken into consideration when calculating 
the guideline child support obligation of the party.” Id. No evidence was proffered 
to support a finding that the father was unable to pay anything toward the child's 
noncovered medical expenses.  Id. "[A] trial court must not so deviate without 
making specific findings of fact, based on competent substantial evidence, of such 
inability. Id. A mere notice of the absolute dollar amount of a parent's net monthly 
income is insufficient to establish inability to pay, but such a finding may be 
appropriate when the trial court receives competent substantial evidence of a 
parent's monthly expenses, including expenses associated with a serious medical 
condition." Id. 


 
d. Children can be enrolled directly into a group health plan through a national 


medical support order, where the employed parent refuses to enroll them on his/her 
own.  § 61.13(1)(b), Fla. Stat. 


e. Counselling expenses:  Trial court has discretion to require parent to pay share of 
counselling expenses but must consider evidence of the cost of counselling.  
Vazquez v. Vazquez, 150 So. 3d 855 (Fla. 2d DCA 2014). 


 
f. Trial court erred in increasing child support by $65 based on “extraordinary medical 


expenses” where there was no evidence that extraordinary medical expenses were 
actually paid.  Ervin v. FL Dep’t of Revenue & Starr, 152 So. 3d 1261 (Fla 1st DCA 
2014).  The Ervin court reiterated the appellant’s responsibility to pay for 43% of 
the child's reasonable and necessary health expenses not covered by insurance. 


 
C. SUBSTANTIAL CONTACT ADJUSTMENT (Gross up calculations) 


 
The  formula  for  calculating  child  support  changes  whenever  a  particular  shared 
parental arrangement provides that each child spends a substantial time with each parent. 
§ 61.30(11)(b), Fla. Stat. “Substantial amount of time” means “a parent exercises time-
sharing at least 20 percent of the overnights of the year”. The statute includes a formula for 
calculating this deviation, commonly referred to as the “gross up method.” 
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The concept of this formula is that the basic support is multiplied by 1.5 (grossed up) and 
then divided between the parents based upon their percentages of income and amount of 
time spent with the child or children.  Added to that is each party’s percentage of the 
daycare and health insurance. Each parent’s percentage of the daycare and health insurance 
is determined based upon their share of the family net income only and not based upon 
time-sharing percentage.  Then, one parent’s share of the support is subtracted from the 
other and the parent with the positive number owes the other parent the difference.  This 
leads to the outcome that in certain income fact patterns, a parent with more overnights 
will be paying support to a parent with fewer overnights.  This typically occurs when the 
parent with fewer overnights has less income than the other parent, or is paying a 
substantial share of health insurance and child care costs. 
 
Glitch issue - There is a mathematical glitch in the gross up method under the 20% 
threshold. The problem occurs primarily in two fact situations: (1) one parent has 
significantly more income than the other i.e. typically with income higher than $4,000 or 
more and the other parent has very low or no income and (2) the overnights are between 
73 and 90 overnights, i.e. 20% to 25%.  In those cases, the child support is actually higher 
under the method than under the non-gross up method.  It seems inequitable to have a 
parent pay more child support when that parent is spending more time with the child. 
 
Effective May, 2014, § 61.30(11)(a) and (b) were amended to insert the words “or a time-
sharing arrangement exercised by agreement of the parties.”  This language is designed to 
correct the inequities of Dep't of Revenue ex rel. Sherman v. Daly, 74 So. 3d 165 (Fla. 1st 
DCA 2011) and its progeny.  Prior to the 2014 amendment, the court could not gross up 
child support unless a court authorized parenting plan was in place. This restrictive 
language precluded the gross up approach even where there was consent and agreement of 
the parents.  Such a result penalized parents for working out time-sharing arrangements 
and reaching agreement on their own.  The difference in the child support could be 
significant especially in low income families. 
 
Once the parenting plan establishes substantial time-sharing, then the gross up method for 
determining support is mandatory.  Garren v. Oliver, 108 So. 3d 1158 (Fla. 1st DCA 2013); 
Buhler v. Buhler, 913 So. 2d 767 (Fla. 5th DCA 2005). If the parent does not regularly 
exercise the substantial time, then the other parent may seek modification on that basis. Id; 
Henderson v. Henderson, 162 So. 3d 203 (Fla. 5th DCA 2015). 
 
Parents can expressly agree to waive the right for an adjustment based on substantial time-
sharing. “We remand for the trial court to recalculate the father’s child support obligation 
in accordance with the parties’ prior agreement and without the statutory adjustment for 
the father’s substantial time-sharing.” Emmenegger v. Emmenegger, 135 So. 3d 1103 (Fla. 
2d DCA 2013). 
 
Knight v. Knight, 208 So. 3d 1278 (Fla. 1st DCA 2017).  The gross-up child support formula 
should not be used if a child spends less than 20% of the overnight with that parent.  Any 
deviation by the trial court from the child support guidelines in excess of 5% must made 
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justified.   
 


D. DEVIATION FROM GUIDELINES 
 


1. Variation Relevant Factors  
 


Pursuant to § 61.30(1)(a), the amount of guideline support may vary plus or minus 5 
percent, after considering all relevant factors, including: 


 
a. The needs of the child 


 
b. Age 


 
c. Station in life 


 
d. Standard of living 


 
e. Financial status/ability of each parent.  


 
2. Guidelines Would be Unjust or Inappropriate 


 
The amount may vary more than 5 percent only upon a written finding explaining why 
ordering payment of such guideline amount would be unjust or inappropriate. 
61.30(1)(a), Fla. Stat.; Caudill-Rosa v. Rosa, 136 So. 3d 614 (Fla. 2d DCA 2013). 


 
3. The § 61.30(11)(a) Deviation Factors 


 
There are eleven factors to justify a deviation from the total minimum child support.  


 
(1) Extraordinary medical, psychological, and educational or dental expenses. 
(2) Independent income of the child, not to include money received by child from 


supplemental security income. 
 


a. The guidelines provide a specific provision to allow a court to adjust child 
support based upon the independent income of the child, provided that the 
independent income is not from the child’s own supplemental security income 
(versus that received as the child’s portion of a parent’s supplemental security 
income). Zepeda v. Zepeda, 32 So. 3d 679 (Fla. 2d DCA 2010). 


 
b. Where parties’ children were beneficiaries of trust and parents received trust 


income to be used for the benefit of the children, trust income should be factored 
into the support order by reducing payor’s support obligation by the net of the 
trust income over the tax liability attributable to that income.  Bordman v. 
Bordman, 231 So. 2d 543, 543 (Fla. 3d DCA 1970). 


 
(3) The payment of support for a parent which has been regularly paid and for which 


there is a demonstrated need. 
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(4) Seasonal variations in one or both parents’ incomes or expenses. 
 
(5) The age of the child, taking into account the greater needs of older children. 
 
(6) Special needs, such as costs that may be associated with the disability of a child, 


that have traditionally been met within the family budget even though fulfilling 
those needs will cause the support to exceed the presumptive amount established 
by the guidelines. 


 
 The court may deviate from guideline support and include the costs of respite care, 


or alternate child caregiver expenses, for a disabled child.  Koslowski v. Koslowski, 
78 So. 3d 642 (Fla. 1st DCA 2012). 


(7) Total available assets of the obligee, obligor, and the child. 
 
(8) Impact of IRS child and dependent care tax credits, earned income tax credit, 


dependency exemption, and waiver of that exemption.  The court may order a 
parent to execute a waiver of the Internal Revenue Service dependency exemption 
if the paying parent is current in support payments. 


 
a. The statute lists these tax benefits as a basis for deviation from the guidelines. 


More accurately, they are factors that go into determination of the appropriate 
tax deductions for each parent in determining net income. 


 
b. While the trial court cannot allocate the federal dependency exemption directly, 


it may require parents to execute IRS forms permitting the other parent to claim 
the child’s dependency exemption.  El-Hajji v. El-Hajji, 67 So. 3d 256 (Fla. 2d 
DCA 2010); Pullis v. Pullis, 118 So. 3d 937 (Fla. 3d DCA 2013). 


 
c. A parent’s transfer of the child dependency exemption is conditioned on the 


payor being current with the child support payments.  Williams v. Lutrario, 131 
So. 3d 801 (Fla. 4th DCA 2013); Geddies v. Geddies, 43 So. 3d 888 (Fla. 1st 
DCA 2010); Salazar v. Salazar, 976 So. 2d 1155 (Fla. 4th DCA 2008). 


 
d. It was error to award the child dependency tax exemption to the wife when she 


was not working absent adequate explanation. Williams v. Williams, 147 So. 3d 
1109 (Fla. 5th DCA 2014). 


 
(9) When Guidelines would require payment of more than 55% of gross income resulting 


from single court order, a parent should not be required to pay child support according 
to the Guidelines if the amount of the child support is something that the parent cannot 
afford. § 61.30(11)(a)9, Fla. Stat., calls for adjustments and this provision is 
necessary in some cases to avoid a conflict with the rule of fairness.  See Alois v. 
Alois, 937 So. 2d 171 (Fla. 4th DCA 2006) (Wife’s child support award capped at 
$200.00 per month, with no additional liability for the children’s uncovered 
medical expenses or private school where evidence showed she had no ability to pay 
such expenses). 
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(10) If a particular parenting plan provides for a child to spend a significant amount of 


time, but less than 20% of the overnights, with one parent which reduces the financial 
expenditures of the other parent, a deviation is in order. This deviation is not to be 
confused with the 20% threshold for grossing up child support, as addressed below. 


 
(11) A court may make any other adjustment that is needed to achieve an equitable 


result, which may include, but not be limited to, a reasonable and necessary existing 
expense or debt, including an expense or debt that the parties jointly incurred during 
the marriage.  § 61.30(11)(a)11, Fla. Stat.  In Pope v. Langowski, 115 So. 3d 1076 
(Fla. 4th DCA 2013), this subsection was used as support to remand the case back to 
the trial court to consider the economic effects of the father’s two other children and 
the anticipated travel costs for time sharing. 


 
E. OTHER CHILD SUPPORT ITEMS 
 


There are a number of other expenses that arise in the support of children that are not 
specifically addressed in the deviation factors of subsection 11(a).  Many, such as private 
school and travel expenses, are addressed by case law.  In most instances, these categories of 
expenses are not treated as deviation items, but rather as “add-on” items, depending on the 
facts and circumstances of each case.  Common child expenses include: 


 
1. Private School – a parent cannot be required to contribute to a child’s private schooling 


expenses unless the trial court makes three factual findings: (1) the parties have the ability 
to pay such expense, (2) the expense is in accordance with the customary standard of living 
of the parties, and (3) attendance at private school is in the child’s best interest. Gelman v. 
Gelman, 24 So. 3d 1281 (Fla. 4th DCA 2010); Alois v. Alois, 937 So. 2d 171 (Fla. 4th DCA 
2006); Bell v.  Bell, 811 So. 2d 833 (Fla. 2d DCA 2002). See Forrest v. Ron, 821 So. 2d 
1163 (Fla. 3d DCA 2002) (recognizing the above three factors and adding another - that a 
child has a special need that cannot be met by public school); Cleary v. Cleary, 872 So. 2d 
299 (Fla. 2d DCA 2004); Gordon v. Gordon, 63 So. 3d 824 (5th DCA 2011)(“Private 
educational expenses may be awarded as part of child support when the parents have the 
ability to pay and such expenses are in accordance with the family's customary standard of 
living and are in the child's best interests.”); Gilroy v. Gilroy, 163 So. 3d 674 (Fla. 2d DCA 
2015) (citing the 1st DCA and 5th DCA and determining that courts have long held that 
private school tuition may be awarded as part of child support if private schooling is a part 
of the family’s customary standard of living). 


 
 Older cases suggest that the cost of indirect support, including such items as life insurance 


benefits and private schooling have to be added into the direct support when calculating 
the total amount of the child support award. If the resulting amount provides for a deviation 
of greater than 5% from the guidelines, then written findings are required. Fullerton v. 
Fullerton, 709 So. 2d 162 (Fla. 5th DCA 1998); Hanley v. Hanley, 734 So. 2d 529 (Fla. 
4th DCA 1999). 


  
In Herman v. Herman, 170 So. 3d 833 (Fla. 3d DCA 2015), the parties agreed child would 
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attend a private Montessori school for a specific school year, but the agreement was silent 
for subsequent years.  Parties agreed to fund an account with $150,000 for the “benefit of 
child’s educational costs from middle school through high school.”  Yet, in spite of this 
language, the court found that no financial information was presented to court or relied 
upon by either party.  The court could not make requisite findings necessary to support an 
extension of the private school expense obligation beyond the year specifically delineated 
in the agreement.  See also Musser v. Watkins, 752 So. 2d 141, 142 (Fla. 2d DCA 2000). 


 
2. Extracurricular activities – Court must assess the parents’ ability to pay extracurricular 


expenses and must consider whether child is actually involved in extracurricular activities.  
See e.g., Gross v. Zimmerman, 41 Fla. L. Weekly D1836 (Fla. 4th DCA 2016). Trial court 
was required to rely upon record support in imposing an additional financial obligation 
requirement that the father pay 98% of the child's extracurricular activities.  There was no 
evidence that the child was involved in extracurricular activities.  The mother seeking the 
payment of costs of child care from the father was required to proffer evidence (at the final 
hearing) of a specific amount of child care expenses. 


 
3. Life Insurance – § 61.13(1)(c), Fla. Stat. provides that the court may order the parent 


paying support to purchase or maintain a life insurance policy, or bond, or to otherwise 
secure the award with any other assets suitable for that purpose.  The trial court is required 
to make findings as to the necessity of life insurance, and the cost. Winney v. Winney, 979 
So. 2d 396 (Fla. 1st DCA 2008); Error to award life insurance without making findings as 
to necessity, cost and availability.  Broga v. Broga, 166 So. 3d 183 (Fla. 1st DCA 2015); 
Freiha v. Freiha, 41 Fla. L. Weekly D1510 (Fla. 1st DCA 2016).  See also Gross v. 
Zimmerman, 41 Fla. L. Weekly D1836 (Fla. 4th DCA 2016) (Because the mother presented 
no evidence to support a finding that circumstances suggested a necessity for life insurance 
protection of the child support award, trial court was justified in not requiring the father to 
secure payment of child support). 


 
The amount of life insurance required must not exceed the support obligation. Foster v. 
Foster, 83 So. 3d 747 (Fla. 5th DCA 2011).  The amount of insurance was excessive, where 
the father was required to maintain $40,000 of insurance and the child was going to age 
out the same year. Peters v. Blackshear, 53 So. 3d 1233 (Fla. 1st DCA 2011).  Where trial 
court imposes a lien for security, it must make specific findings as to what sums the lien 
secures. Mackoul v. Mackoul, 32 So. 3d 741 (Fla. 1st DCA 2010). 


 
 See also Velaga v. Gudapati, 148 So. 3d 550 (Fla. 2d DCA 2014) (reversing an order to 


secure life insurance for lack of sufficient findings on affordability and necessity); Eckert 
v. Eckert, 107 So. 3d 1235 (Fla. 4 th  DCA 2013) ( reversing a requirement for life 
insurance without including findings of cost and availability, and striking a court ordered 
requirement to maintain disability insurance). 


 
The Parenting Plan and/or Marital Settlement Agreement should include provisions 
requiring periodic proof of the policy, at least annually or upon any change in the insurer 
or upon request of the other party.  If the parent dies without the policy being in place, the 
other parent (and presumably the child) suffer detriment fighting with the estate. 
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4. Travel Expenses - Travel expenses for timesharing are child-rearing expenses like any 


other pursuant to the child support guidelines established by statute and should be shared 
between the parents in accordance with their financial means. In Hindle v. Fuith, 33 So. 3d 
782 (Fla. 5th DCA 2010), the child was born in England and removed to Florida by the 
mother’s unilateral decision.  The trial court ordered that the father could only spend 
time with the child in Florida and ordered him to bear all the associated expenses.  The 5th 
DCA reversed and remanded requiring consideration of travel expenses in the child support 
calculation. 
 
In the event of a relocation, the court is permitted to address how the transportation 
expenses are to be allocated between the parents and other persons entitled to access, and 
may adjust the child support as appropriate.  § 61.13001(9)(b), Fla. Stat. 


 
5. Prepaid college plans – Courts have no authority to require parents to contribute to the 


cost of college. Such requirement would amount to requiring child support for an adult.  
Leaird v. Leaird, 540 So. 2d 243 (Fla. 4th DCA 1989); but see  
Zakarin v. Zakarin, 565 So. 2d 790 (Fla. 3d DCA 1990) (upholding support obligation 
where final judgment determined child would not be fully emancipated until she turned 
twenty-one).  However, where the parties entered into an agreement creating a legal 
obligation to fund their children’s college tuition through the Florida Prepaid College 
Tuition program, years before the dissolution, then the contract can be treated as any other 
liability of the parties and distributed accordingly, including the requirement to continue 
with the contract funding. Walton v. Walton, 657 So. 2d 1214 (Fla. 4th DCA 1995). See 
also Zern v. Zern, 737 So. 2d 631 (Fla. 1st DCA 1999), enforcing an obligation for prepaid 
tuition by contempt, as it was part of the child support provisions of the MSA. 


 
The Florida Pre-Paid College Plan only permits one owner of the Plan. It is not bound by 
a judgment or agreement that creates joint ownership of the parents. 
 
The MSA provided Father would pay child support through age 21 if the child was enrolled 
in college and still living at home with the Mother.  The Court interpreted the MSA to 
merely refer to where the child was living which was not necessarily the same as a 
permanent residency.  Goff v. Kenney-Goff, 145 So. 3d 928 (Fla. 4th DCA 2014). This may 
not have been the fine line distinction intended by the parties at the time of their MSA. 


 
6. Orthodontics – Courts seem to be split on this issue.  Generally, orthodontia cannot be 


considered part of health expenses that a parent may be ordered to pay absent agreement.  
See Mayfield v. Mayfield, 103 So. 3d 968, 973 (Fla. 1st DCA 2012) (“[W]e reverse that 
portion of the January 2012 order construing ‘health expenses’ to include the children's 
orthodontic expenses and vacate the corresponding provisions requiring the former wife to 
pay the costs of the children's braces.”); but see Sulman v. Sulman, 510 So.2d 908 (Fla. 4th 
DCA 1987) (“Although Florida courts have not been presented with this exact issue, they 
have held that treatment for such things as obesity and orthodontic problems may be 
included as an extraordinary medical expense which a former husband may be ordered to 
pay. (citing Bertram v. Bertram, 334 So.2d 70 (Fla. 3d DCA 1976), and Grobleski v. 
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Grobleski, 408 So.2d 693 (Fla. 2d DCA 1982))); Clark v. Clark, 837 So. 2d 1120, 1121 
(Fla. 4th DCA 2003) (“Medical, dental, optical, orthodontic, and prescription expenses fall 
within the category of child support.”).    


 
F. GOOD FORTUNE 
 


1. Generally, children are entitled to share in the good fortune of their parents’ standard of 
living; however, there are limitations in situations where the children’s needs and standard 
of living are exceeded by the guideline child support obligation. 


 
2. In Ferraro v. Ferraro, 971 So. 2d 826, 828 (Fla. 3d DCA 2007), the Third DCA analyzed 


the Florida Supreme Court’s position on good fortune support.  “In Miller v. Schou, 616 
So. 2d 436, 438 (Fla. 1993), the Florida Supreme Court held that an increase in ability to 
pay is itself sufficient to warrant an increase in child support. However, the Court 
recognized that ‘[t]he child is only entitled to share in the good fortune of his parent 
consistent with an appropriate lifestyle,’ and ‘Florida's trial courts are fully capable of 
making the determination of an appropriate amount of support in these cases.’ Miller, 616 
So. 2d at 439; see also Taylor v. Taylor, 734 So. 2d 473 (Fla. 4th DCA 1999) (denying 
modification where the court found that the children, even considering the substantial 
wealth of their father, lacked nothing).” 
 
 
 
The Ferraro court ruled that the general master properly held even though child support 
guidelines based on a strict mathematical application of the father’s obligation would 
require child support payments of over $44,000 each month, the father’s present payment 
of $12,000 payment as direct child support and additional indirect payments of more than 
$16,000 per month were supported by competent, substantial evidence and that the trial 
judge did not err in approving the magistrate’s report that the mother’s motion for 
modification of child support upward be denied, circumstances warranted deviation from 
the guidelines, § 61.30(1)(a), Fla. Stat., and that all of the children’s present and foreseeable 
future living needs were met by the father’s contributions. 


 
3. Monthly child support in excess of that needed for the day-to-day expenses of the minor 


child may be paid to a legal guardian of the property of the minor child, but only if the 
necessity for such guardianship has been proved, and a guardianship established in 
accordance with Chapter 744, Fla. Stat.  Excess good fortune support may not be paid to a 
trust or trust devise unless a guardian has been appointed and the probate court has 
jurisdiction to judicially supervise the funds.  Finley v. Scott, 707 So. 2d 1112 (Fla.  1998). 


 
4. A trial court cannot order that increases in future child support be placed in a trust for the 


child with the obligor to act as the supervisor of the trust.  Application should be made to 
the probate division of the circuit for appointment of a guardian of the property of the minor 
child and money not needed for the child’s immediate custodial maintenance or good 
fortune award be paid to the appointed guardian of the property.  Sarnoff v. Daily, 925 So. 
2d 391 (Fla. 4th DCA 2006). 
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G. SPLIT PARENTING PLAN ARRANGEMENTS 
 


“The purpose of the child support guidelines was to create a minimum standard of support for 
children of divorce to insure their secure futures. Substantial discretion was removed from the 
trial court in making individual child support determinations….” Simpson v. Simpson, 680 So. 
2d 1085 (Fla. 4th DCA 1996) (Warner, M., dissenting). 
 
Split parenting plan arrangements arise when each parent has the majority of time with one or 
more of the children. Judge Warner addressed the lack of a uniform method of calculation for 
support when children are in such a split arrangement. She was lamenting the problem of the 
appellate courts recognizing and approving different ways to calculate the support, and 
suggested that there ought to be but one method of calculation.   Her concern was that families 
would be   treated differently, depending on what circuit handled the case. 
 
In recent years, the 5th DCA and the 4th DCA each had the opportunity to rectify the competing 
methods of calculation. See Kelley v. Kelley, 987 So. 2d 1246 (Fla. 5th DCA 2008) and 
McKenna v. McKenna, 31 So. 3d 890 (Fla. 4th DCA 2010).  
 
The 5th most recently spoke out in Terkeurst v. Terkeurst, 149 So. 3d 758 (Fla. 5th DCA 2014). 
The trial court abused its discretion in calculating child support as if both of the parties’ two 
children resided with former wife where modified parenting plan provided one child lived with 
each parent and their timesharing mirrored each other.  The former husband’s total share of the 
support was 74%.  However, if each parent has an equal number of overnights, the former 
husband should have retained 50% of the total support obligation and based upon the income 
disparity, only paid 24% of the total support obligation to the former wife.  Reversed and 
remanded for a recalculation of child support based upon the number of overnights each child 
spends with each parent.   
 
The 4th DCA specifically recognized that the child support guidelines do not address a split 
time sharing arrangement. Each court acknowledged there was more than one way to calculate 
the support and that a different method for determining support could be chosen. As long as 
each parent is required to pay his or her pro rata share of support, the trial court has discretion 
to determine how to calculate the split timesharing offset. 
 
Therefore, here are the two most common approaches on calculating support in split custody 
arrangements: 
 
METHOD 1 (pro rata division) 


 
1. Calculate combined net incomes and percentage of each parent’s income to the whole. 
 
2. Determine the total guideline support based on the number of children, and include 


amounts for health insurance and child care. 
 
3. Divide the total support by the number of children, arriving at the pro rata share for 


each child. 
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4. Apply each parent’s percentage of support owed for the children with the other parent. 
 
5. Net the difference. 
 


Authority for this approach can be found in McKenna, 31 So. 3d 890; Kelley, 987 So. 2d 1246; 
Devereaux v. Devereaux, 710 So. 2d 1043 (Fla. 2d DCA 1998); Gingola v. Velasco, 668 So. 
2d 1054 (Fla. 2d DCA 1996); and Winters v. Katseralis, 623 So. 2d 613 (Fla. 2d DCA 1993). 
 
METHOD 2 (Warner dissent in Simpson) 


 
1. Calculate guideline support for each set of children with each parent (or the gross up 


approach if appropriate). 
 
2. Net the difference. 


 
Although not law, some points to be argued as written by Melinda Gamot 
 
 
The mathematical difference between each method can be vast.  It is respectfully suggested 
that Judge Warner was correct in her approach, and her methodology more closely mirrors the 
intent of the child support provisions.  This approach takes into account that where both parents 
have a larger block of time with different children, their expenses will necessarily be 
greater.  This method also allows for the different adjustment in time sharing schedules with 
different children. Quite often, in the situation when split arrangements arise, one or more child 
is estranged from a parent.  Thus, some of the children can be freely moving between 
households in a substantial time sharing arrangement, while one or more is spending the far 
greater time with one parent. Conceivably, one calculation could be based on the regular 
guideline approach; i.e. less than 20% overnights, while the other could be based on the gross 
up method. Determining support under those circumstances on just a pro rata basis does not 
seem to meet the fairness concepts contemplated by the statute.  Certainly, the cost of raising 
the children will depend on where they are living.  Nonetheless, until fixed by statute or case 
law, multiple methods of calculation will be recognized, as long as each parent is contributing 
in some meaningful fashion. 


 
H. RETROACTIVITY 
 


1. § 61.30(17), Fla. Stat. provides that the court has the discretion to award child support 
retroactive to the date when the parents did not reside together in the same household, but 
not to exceed 24 months preceding the filing of the petition. The court is to consider the 
following: 


 
a. The guideline schedule in effect at the time of the hearing shall control, unless the 


obligor demonstrates that the actual income during the retroactive period was less. 
 
b. All actual payments made for the benefit of the child during the retroactive period.  It 
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is fundamental error not to include child support payments made during the retroactive 
time period.  Gillislee v. Fla. Dep’t of Revenue o/b/o Hamilton, 150 So. 3d 294 (Fla. 
1st DCA 2014). 


 
c. Installment payment plans for the arrearage are to be considered. 


 
2. § 61.30(17) is a substantive statute enacted in 1998 and is not entitled to retroactive 


application prior to that time. Accordingly, the trial court did not exceed its discretion by 
awarding retroactive child support to 1994 which was the date of the child’s birth.  Harris 
v. McKinney, 20 So. 3d 400 (Fla. 2d DCA 2009). 


 
3. Trial court must make findings as to how it computed arrears and these findings must be 


in the final judgment.  If the trial court fails to make adequate findings, it is required to 
remand for determination of child support.  Van Exter v. Diodonet-Molina, 152 So. 3d 699 
(Fla. 3d DCA 2014).  Trial court must state the amount of retroactive child support payor 
owes.  Viruet v. Grace, 41 Fla. L. Weekly D1938 (Fla. 5th DCA 2016).   


 
 
 
4. “[I]n light of section 61.30(17), if a child has turned eighteen but a parent resided with and 


supported the child before the child turned eighteen, the parent maintains his or her 
standing to recover the other parent's share of any support for the twenty-four months prior 
to the date of filing the petition pursuant to the child support guidelines.”  Campagna v. 
Cope, 971 So. 2d 243, 248 (Fla. 2d DCA 2008). 


 
5. In Dickson v. Dickson, 41 Fla. L. Weekly D1807 (Fla. 4th DCA 2016), the 4th DCA faulted 


the trial court for failing to include findings related to the denial of retroactive support to 
the wife. Section 61.30(17) provides factors that the court must consider in determining 
retroactive child support. “A trial court abuses its discretion when it fails to award 
retroactive support from the date of the filing of a petition for dissolution of marriage where 
there is a need for child support and an ability to pay.” (quoting Leventhal v. Leventhal, 
885 So. 2d 919, 920 (Fla. 3d DCA 2004) and citing Kowal v. Tomlinson, 780 So. 2d 172, 
173 (Fla. 2d DCA 2001)).   


 
6. On motion for clarification, the 5th DCA in Viruet v. Grace, 41 Fla. L. Weekly D1938 (Fla. 


5th DCA 2016), reversed portion of judgment where trial court required appellant to pay 
$100 per month toward arrearage but failed to state the amount of retroactive child support 
appellant owed. The appellate court remanded for the trial court to determine the amount 
of retroactive child support, if any, that Appellant owes and to enter an appropriate 
amended final judgment specifying the amount. Boyd v. Boyd, 168 So. 3d 302, 304 (Fla. 
4th DCA 2015); see also § 61.30(17), Fla. Stat. (2015) (“In an initial determination of child 
support, . . . the court has discretion to award child support retroactive to the date when the 
parties did not reside together in the same household with the child . . . .”).  


 
7. In computing arrearages, the trial court erred in using the former wife’s estimated income 


for the year following the Final Judgment instead of the parties’ actual income during the 
period that the Husband failed to pay child support.  Arcot v. Balaraman, 12 So. 3d 861 
(Fla. 5th DCA 2009).  Where the Department possessed information on the father's income 
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from the retroactive period, it was required to use retroactive income to establish arrearages 
instead of the father's present income.  Duggan v. State, Dep't of Revenue, 41 Fla. L. 
Weekly D1812 (Fla. 1st DCA 2016). 


8. The Department of Revenue disregarded income information it had in its files to determine 
the retroactive child support obligation of the payor parent and instead used inaccurate 
(more recent) income information.  The payor was entitled to a recalculation of the 
retroactive child support obligation. Salters v. Dep’t of Revenue, 32 So. 3d 777 (Fla. 2d 
DCA 2010). 


 
9. While an award of retroactive child support is discretionary, the court typically abuses 


that discretion when it fails to award retroactive support from the petition date, if there is a 
need for the support and the payor parent has the ability to pay.  Martinez v. Martinez, 911 
So. 2d 288 (Fla. 2d DCA 2005). 


 
10. The amount used to calculate retroactive support must be supported by competent 


substantial evidence.  Merkulova v. Elbouatmani, 150 So. 3d 1271 (Fla. 5th DCA 2014).  
The gross monthly income figure used to calculate retroactive support in the final judgment 
was not supported by competent substantial evidence, so the Fifth DCA remanded for trial 
court to recalculate retroactive support from July 1, 2011 to March 1, 2012 to coincide with 
the trial court’s March 23, 2012 order awarding temporary support, which order was based 
upon the father’s first financial affidavit. 


   
11. Trial court failed to provide, in the final judgment, any explicit findings to support its award 


of child support or arrearages and did not include any findings establishing the father’s 
ability to make payment.  The lack of findings in the final judgment was an abuse of 
discretion.  Van Exter v. Diodonet-Molina, 39 152 So. 3d 699 (Fla. 3d DCA 2014).  In 
contempt proceeding, trial court must specifically find that contemnor has present ability 
to pay as of the time of the evidentiary hearing.  Longarzo f/k/a Castillo v. Castillo, 41 Fla. 
L. Weekly D608, 191 So. 3d 481 (Fla. 4th DCA 2016). 


 
12. Andrews v. Andrews, 219 So. 3d 1006 (Fla. 2d DCA 2017).  The modification of child 


support based on a parent’s failure to exercise time-sharing is retroactive to the date the 
parent first failed to exercise it.  


 
 
13. Garcia-Lawson v. Lawson, 211 So. 3d 137 (Fla. 4th DCA 2017). A spouse seeking child 


support in a dissolution of marriage proceeding that is filed after the child attains the age 
of majority is generally entitled to support only for those months within the preceding 24 
months when the child was still a minor or qualified for support under Florida Statutes 
Section 743.07 (2).  


  
14. Interest on Arrearages 


 
The recipient of child support is entitled to prejudgment interest for all arrearages from the 
date the child support is due until the date of the arrearage judgment, along with interest 







40 
 


that accrues on the arrearage judgment itself.  T.J.D. v. A.G., 39 So. 3d 360 (Fla. 2d DCA 
2010). See also Vitt v. Rodriguez, 960 So. 2d 47 (Fla. 5th DCA 2007); Lamar v. Lamar, 
889 So. 2d 983 (Fla. 4th DCA 2004); Nelson-Higdon v. Higdon, 680 So. 2d 524 (Fla. 1st 
DCA 1996). 


 
I. MODIFICATION OF CHILD SUPPORT 


 
1. § 61.30(1)(a) establishes that support guideline amount as determined by this section 


presumptively establishes the amount the trier of fact shall order as child support in a 
proceeding for modification of an existing order for such support. 


 
2. § 61.30(1)(b) and (c), Fla. Stat. provide bright line rules for a substantial change in 


circumstances using the guidelines: 
  (b) The guidelines may provide the basis for proving a substantial change in 


circumstances upon which a modification of an existing order may be granted. However, 
the difference between the existing monthly obligation and the amount provided for under 
the guidelines shall be at least 15 percent or $50, whichever amount is greater, before the 
court may find that the guidelines provide a substantial change in circumstances. 


  (c) For each support order reviewed by the department as required by s. 
409.2564(11), if the amount of the child support award under the order differs by at least 
10 percent but not less than $25 from the amount that would be awarded under this section, 
the department shall seek to have the order modified and any modification shall be made 
without a requirement for proof or showing of a change in circumstances. 


 
3. § 61.30(11)(c), Fla. Stat. deals with modification of child support based on a parent’s 


failure to exercise timesharing. 
 


A parent’s failure to regularly exercise the time-sharing schedule set forth in the parenting 
plan, a court-ordered time-sharing schedule, or a time-sharing arrangement exercised by 
agreement of the parties not caused by the other parent which resulted in the adjustment 
of the amount of child support pursuant to subparagraph (a)10. or paragraph (b) shall be 
deemed a substantial change of circumstances for purposes of modifying the child support 
award. A modification pursuant to this paragraph is retroactive to the date the 
noncustodial parent first failed to regularly exercise the court-ordered or agreed time-
sharing schedule. 


 
4. In Buhler v. Buhler, 83 So. 3d 790 (Fla. 5th DCA 2011) the Fifth DCA reasoned: 


“Determination of when the failure to exercise visitation has occurred is not instantaneous. 
Missing an occasional visitation will not give rise to such a finding. By its nature, it occurs 
over a period of time, and during that time frame, the non-residential parent still benefits 
from a reduction in what the child support guidelines would otherwise have required. The 
statute is unambiguous and our prior opinion in Buhler is clear. The modification of child 
support should have been retroactive to June 2006, the date on which regular visitation 
under the court-ordered schedule was found to have ceased.” 


 
5. The First DCA ruled it was error to adjust child support based on an assumption that the 
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mother would exercise substantial time-sharing. Court's visitation order should be clear 
whether parent will exercise the statutorily required amount of visitation.  Christensen v. 
Christensen, 147 So. 3d 118 (Fla. 1st DCA 2014). 


 
6. Bloom v. Panchyshyn, 41 Fla. L. Weekly D2261 (Fla. 1st DCA 2016) addresses the 


interplay of retroactive application of a modification for failure to exercise timesharing 
with a parent’s standing to pursue child support when child is 18 but still in high school.  
The parties' mediated agreement provided for no child support to be paid for parties' one 
minor child.  Former husband filed petition for modification after child turned 18, but was 
still in high school, seeking retroactive support because former wife had no timesharing 
with the child.  Appellate court relied upon § 743.07(2), Florida Statutes (2015), which 
"clearly authorizes a parent to 'file a petition seeking child support up and until high school 
graduation for the appropriate eighteen-year-old child...'"  The court further relied upon § 
61.30(11)(c), Fla. Stat. finding "that a modification of child support based on the 
noncustodial parent's failure to exercise time-sharing is 'retroactive to the date the 
noncustodial parent first failed to regularly exercise the . . . agreed time-sharing schedule.'" 


 
7. Knight v. Knight, 208 So. 3d 1278 (Fla. 1st DCA 2017).  A modification of child support 


based upon a parent’s failure to regularly exercise the court-ordered or agreed to time-
sharing schedule is retroactive to the date the parent first failed to regularly exercise same. 


 
8. “Heavier Burden” 


Robinson v. Robinson, 219 So. 3d. 933 (Fla. 1st DCA 2017).   The 1st DCA noted in its 
opinion that a “heavier burden” exists on the petitioner seeking a reduction in the amount 
of child support when the amount was agreed upon.   The trial court’s requirement that 
child support be paid through the Florida State Disbursement Unit was reversed because 
neither spouse requested same and further because it was contrary to the consent final 
judgment.     


  
          9. Ronk v. Willis, 220 So. 3d 1271 (Fla. 1st DCA 2017). Where a North Carolina 


dissolution judgment was subsequently domesticated by a Florida court, the 1st DCA 
reversed the award of child support retroactive to a date preceding the filing of the petition 
for modification and for further ordering reimbursement of child support payments made 
before the modification filing date.  On remand the trial court was instructed to limit any 
relief to the period beginning on the date the petition was filed.  


 
J. TERMINATION OF CHILD SUPPORT 


1. Effective October 1, 2010, all child support orders and income deduction orders must 
provide for child support to terminate on a child’s 18th birthday unless the court finds or 
previously found that § 743.07(2), Fla. Stat. applies (see below) or is otherwise agreed to 
by the parties. See § 61.13(1), Fla. Stat. Section 743.07(2), Fla. Stat. provides that child 
support may be extended beyond a child’s 18th birthday in two instances: (1) when a child’s 
dependency is because of a mental or physical incapacity which began prior to such person 
turning 18; (2) if a person is dependent in fact, is between the ages of 18 and 19, and is still 
in high school performing in good faith with a reasonable expectation of graduating before 
age 19. 
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The court is not permitted to extend child support beyond age 18 if the child falls in that 
difficult situation of being in school full time, but graduating at age 19.  See Drake v. 
Drake, 686 So. 2d 753 (Fla. 1st DCA 1997) recognizing that the trial court lacked the 
authority to extend child support where graduation would occur after age 19.  This is not 
an uncommon fact pattern. It only requires a child to start school late, and fail to advance 
in a given year.  No matter how legitimate the reason, the court in that circumstance cannot 
extend support, and it will terminate at age 18, typically when that child is only in 11th 
grade. 


 
DRAFTING SUGGESTION: The following case is a painful lesson in draftsmanship. 
In Rose v. Rose, 8 So. 3d 1251 (Fla. 4th DCA 2009), the parties divorced in 1994. The 
agreement provided that child support would stop upon reaching the age of majority. 
Mother brought a modification action to extend child support through high school 
graduation since the child had turned eighteen and was still in high school. The trial court 
entered a summary judgment concluding that the child still being in high school constituted 
a substantial change in circumstances not contemplated. The appellate court reversed, 
finding there was no ambiguity in the MSA.  The statute authorizing the court to extend 
child support is not mandatory and merely authorizes the court to make the extension if the 
statutory conditions are met. 
 
The language of § 743.07(2), Fla. Stat. is very specific. When including language in an 
agreement or court order, it is highly recommended that the language of the statute be 
included, verbatim. Sloppy drafting can create unnecessary interpretation disagreements 
later. 


 
2. Where there are multiple children, the child support order and income deduction order must 


provide the full amount of monthly child support for all children, and the child support 
owed for any remaining children after one or more of the children are no longer entitled to 
receive child support.  For example, if there are three minor children, the order entered 
must provide the support amount for all three, the support amount for two after the eldest 
child emancipates with a specific date for the reduction (in most cases the eldest child’s 
18th birthday or date of graduation from high school), the child support computation for the 
remaining two children, the date on which the middle child will emancipate, and the 
calculation of the child support for the one remaining minor child.  This step-down is also 
covered in the Florida Addendum to Income Withholding Order. 


 
3. All child support orders must provide for a specific month, day and year that the reduction 


or termination of child support becomes effective. 
 
4. There are still some residual expenses for the child, but the majority of room and board is 


being covered by tuition. These cases have to be addressed on a fact specific basis, 
including such factors as the reason for attending boarding school, and the financial 
resources of the parents.  See e.g. Levenshon v. Levenshon, 907 So. 2d 602 (Fla. 3d DCA 
2005). 


 
5. For orders entered before October 1, 2010, the automatic termination of child support upon 
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the emancipation of one or more of the children hinges on whether the child support order 
is unallocated between the children, or a specific amount allocated to each child. The 
language of the agreement or judgment must be carefully examined in this regard. If the 
child support is found to be unallocated between the children, it does not terminate by 
operation of law when an older child attains the age of majority or otherwise emancipates. 
However, if the award is allocated between the children, termination of child support is 
automatic upon emancipation. Karten v. Karten, 983 So. 2d 17 (Fla. 3d DCA 2008); Dep't 
of Revenue ex rel. Ortega v. Ortega, 948 So. 2d 855 (Fla. 3d DCA 2007); Rodgers v. 
Reed, 931 So. 2d 236 (Fla. 5th DCA 2006); Karnbach v. Karnbach, 971 So. 2d 1031 (Fla. 
4th DCA 2008).  See also Alvarado v. Dep’t of Revenue o/b/o Alvarado, 41 Fla. L. Weekly 
D1457 (Fla. 3d DCA 2016) (MSA established unallocated lump sum to be paid to former 
wife as child support for the parties’ four children, with no step-down upon emancipation 
of any of the four children.  Accordingly, former husband was required to file a petition for 
modification of child support for any reduction in his support obligation.). 


 
6. Where a child support provision for payment of child support fails to allocate the amount 


of support attributable to each child, the trial court cannot thereafter retroactively terminate 
child support before the date the petitioner requests the relief.  The reason is that the child 
support orders a lump-sum for all of the children. Rodgers v. Reed, 931 So. 2d 236 (Fla. 
5th DCA 2006); Dep't of Revenue ex rel. Hall v. Hall, 699 So. 2d 1036 (Fla. 5th DCA 
1997); State Dep't of Revenue ex rel. McClung v. McClung, 760 So. 2d 244 (Fla. 3d DCA 
2010). 


 
K. SUPPORT FOR AN ADULT CHILD WITH MENTAL OR PHYSICAL 


INCAPACITY 
 


The  legal  basis  to  extend  child  support  for  an  adult  child  with  disabilities  is  governed 
by § 743.07(2), Fla. Stat.: 
 
This section shall not prohibit any court of competent jurisdiction from requiring support for a 
dependent person beyond the age of 18 years when such dependency is because of a mental or 
physical incapacity which began prior to such person reaching majority… 
 
“Mental or physical incapacity” is not a term defined by statute. Just as there are different 
levels of “incapacity” for purposes of the guardianship statutes, presumably there could be 
different levels of incapacity for purposes of this support statute. Certainly there are degrees 
of incapacity that directly go to the issue of support. A mentally challenged adult may have 
sufficient independence to share a room with a roommate, but still be incapable of self-support. 
If contested, the claimant would presumably have to prove incapacity for self-support by 
independent and verified proof. 
 
There are too many variations of “incapacity” to make sweeping statements of the level of 
support. Presumably, support for an adult “incapacitated” child would turn on actual need and 
the ability of each parent to pay. 
 
In Hanley v. Hanley, 734 So. 2d 529 (Fla. 4th DCA 1999), the husband was ordered to pay 
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monthly child support beyond the child’s eighteenth birthday, due to his special needs, in the 
amount of $649. How that amount was determined is not explained in the opinion.  The support 
was ordered to continue until the trial court determined that he was no longer dependent within 
the meaning of § 743.07, Fla. Stat.  The only facts provided are that the child had learning 
disabilities and was in need of special schooling. 
 
Can support be ordered after age 18, if the disability occurred prior to 18? In Taylor v Bonsall, 
875 So. 2d 705 (Fla. 5th DCA 2004), the parties reached an earlier marital settlement 
agreement that specifically provided for support to stop by a certain date if it was not otherwise 
extended. One of the children had brain impairment.  The mother filed her petition to extend 
child support, but the order on that petition was not entered prior to the effective date 
referenced in the Agreement. The appellate court held that the trial court no longer had 
jurisdiction to modify an extension of the child support. Instead, the now adult child would 
have to bring a separate independent action for her support.  See also Brown v. Brown, 714 So. 
2d 475 (Fla. 5th DCA 1998), where the adult child was 26 years old when the mother sought 
to modify the underlying child support order. The court held that both parents have a duty of 
support for the incapacitated adult child, and the child would have to bring her own action. 
 
A parent lacked standing in the parent’s individual capacity to pursue child support for an adult 
child in Lawrence v. Hershey, 890 So. 2d 350 (Fla. 4th DCA 2004). There, the autistic child 
was 18 at the time of the decision although the mother filed the support petition 13 days prior 
to the child’s birthday. The court recognized that while the child is a minor, the parent may 
pursue support. Once the child reaches the age of majority, the parent loses standing and the 
action must be brought by the child.  See also Dep’t of Health & Rehabilitative Services, etc. 
v. Holland, 602 So. 2d 652, 654 (Fla. 5th DCA 1992). 
 
Because wife did not file a petition to modify child support to extend child support beyond 
majority pursuant to pursuant to section 743.07(2), prior to the time the parties' brain damaged 
son emancipated, the court did not have subject matter jurisdiction to modify support.  Loza v. 
Marin, 41 Fla. L. Weekly D1877 (Fla. 2d DCA 2106).  The child support obligation terminated 
when the son turned 18 because he had previously graduated from high school. 
 
The incapacitated child always has standing to bring an action for support against the parents, 
providing the incapacity began during the child’s minority. See Hastings v. Hastings, 841 So. 
2d 484 (Fla. 3d DCA 2003) (permitting a 50 year old man to pursue a support action). 
 
But see D.J.S. v. W.R.R., 99 So. 3d 991 (Fla. 2d DCA 2012). There, the court held the trial 
court did have jurisdiction to entertain a modification of child support, based on two 
considerations. First, even though the child was 18, he was still in high school with the 
reasonable expectation of graduating before age 19; hence, § 743.07(2), Fla. Stat. governed.  
Second, the child was physically incapacitated; thus, the child had standing to bring his own 
action under § 743.07(2), Fla. Stat. 
 
An action for support pursued by an incapacitated adult will require appointment of a guardian 
in order to bring the action, since the adult is, by definition, incapacitated. Both parents are 
presumed necessary defendants, since both parents owe a duty of support. This suggests the 
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court needs to appoint an independent guardian to represent the adult child. 
 
Be aware that the trial court lacks subject matter jurisdiction over time-sharing and custody 
issues pertaining to adult special needs children, even where a settlement agreement is in place. 
In Gamache v. Gamache, 14 So. 3d 1236 (Fla. 2d DCA 2009), the court recognized that while 
the trial court properly awarded long term support for a special needs child pursuant to § 
743.07(2), Fla. Stat., it did not retain jurisdiction to resolve visitation issues now that the 
child is a legal adult and not party to the proceedings. 


 
 
 
L. A THIRD PARTY’S ENTITLEMENT TO SUPPORT 
 


The legal basis to require parents to pay support to third parties is found at § 61.13(1)(a), Fla. 
Stat.: 


 
In a proceeding under this chapter, the court may at any time order either or both parents who 
owe a duty of support to a child to pay support to the other parent or, in the case of both parents, 
to a third party who has custody in accordance with the child support guidelines schedule in 
§ 61.30. 


 
Where the DOR filed a petition on behalf of a relative caretaker, seeking child support and 
health insurance, and the father was unknown, it was error to impute income to him, and the 
mother was responsible for 100% of the support obligation to the third party caretaker. Dep't 
of Revenue ex rel. Bufford v. Pipkin, 48 So. 3d 1010 (Fla. 5th DCA 2010). 


IX. MISCELLANEOUS TOPICS 
 


A. Standard of Review  
 


A child support determination is within the sound discretion of the trial court, subject to the 
statutory guidelines and the reasonable test.  Shaw v. Nelson, 4 So. 3d 740 (Fla. 1st DCA 2009); 
Ondrejack v. Ondrejack, 839 So. 2d 867 (Fla. 4th DCA 2003). “The standard of review for a 
child support award is abuse of discretion.” McKenna v. McKenna, 31 So. 3d 890 (Fla. 4th 
DCA 2010) (addressing a split custody case); Karimi v. Karimi, 867 So. 2d 471 (Fla. 5th DCA 
2004); Parker v. Parker, 141 So. 3d 1291 (Fla. 1st DCA 2014). 


 
However, the standard for review governing a trial court’s imputation of income, for child 
support purposes, is whether the determination is supported by competent, substantial 
evidence. See Dep’t of Revenue ex rel. Bufford v. Pipkin, 48 So. 3d 1010 (Fla. 5th DCA 2010); 
Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 2007); Burkley v. Burkley, 911 So. 
2d 262 (Fla. 5th DCA 2005). 


 
Mathematical Calculations – Whether a trial court’s mathematical computations of child 
support are correct is a question of law which is reviewed de novo. Kareff v. Kareff, 943 So. 
2d 890 (Fla. 4th DCA 2006); Cameron v. Dickey, 871 So. 2d 1022 (Fla. 5th DCA 2004); Henry 
v. Henry, 41 Fla. L. Weekly D1184, 191 So. 3d 995 (Fla. 4th DCA 2016). 
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B. Administrative Support Orders v. Circuit Court 
 


Section 409.2563 establishes the administrative proceeding whereby the Department of 
Revenue can establish child support obligations in Title IV-D cases where there is no existing 
court order of support.  Once properly established, the circuit court lacks jurisdiction to vacate 
or retroactively affect the order. Dep't of Revenue v. Mansala, 982 So. 2d 1257 (Fla. 1st DCA 
2008). However, a circuit court does have the power to issue a superseding order changing 
support prospectively. Dep't of Revenue ex rel. Gauthier v. Hoover, 40 So. 3d 99 (Fla. 5th DCA 
2010); Dep't of Revenue v. Secor, 146 So. 3d 1250 (Fla. 2d DCA 2014).  The administrative 
law judge has authority to retroactively modify its own order if that original administrative 
order has not been modified by a circuit court.  Dep’t of Revenue v. Wolf & Guilliams, 164 So. 
3d 101 (Fla. 1st DCA 2015). 
 
Notice to DOR of Circuit Court Petition - § 409.2563(4)(n) provides “That if the parent from 
whom support is being sought files an action in circuit court and serves the department with a 
copy of the petition within 20 days after being served notice under this subsection, the 
administrative process ends without prejudice and the action must proceed in circuit court.”  
Such notice to the DOR is governed by Fla. R. Jud. Admin. 2.516.  See Johnson v. Dep't of 
Revenue ex rel. Johnson, 41 Fla. L. Weekly D2290 (Fla. 1st DCA 2016).  DOR proceeding 
should have terminated after father served DOR with a copy of a filed circuit court petition 
addressing child support obligations.  Father mailed DOR a copy of his filed circuit court 
petition on the 19th day after his receipt of DOR's notice of Proceeding.  Notice to the DOR 
under § 409.2563(4)(n) is governed by Fla. R. Jud. Admin. 2.516.  Accordingly, service by 
mail is complete upon mailing.  DOR's notice did not provide an e-mail address for service of 
father's petition nor provide the name of an attorney but did provide a mailing address for 
service.  Father's notice to the DOR of his filed petition was timely and sufficient and the DOR 
should not have moved forward with its administrative case. 


 
C. Notice to Payor 
 


Payor must have sufficient notice of obligation to pay.  Irizarry v. Dep't of Revenue, 137 So. 
3d 504 (Fla. 4th DCA 2014).  Final Modified Administrative Support Order vacated due to 
insufficient notice to the payor.  Appellee confessed error. 


 
D. Temporary Abatement 
 


There is well established precedence for modifying child support where there has been a 
permanent and substantial change of circumstances. However, there are also a number of fact 
situations that logic suggests would be grounds to temporarily abate support for a period of 
time. These would include such circumstances as a child being temporarily detained in jail or 
a  juvenile facility, or the child is temporarily in a rehabilitation center, or where the obligor is 
temporarily out of work, or temporarily injured and unable to work; all situations where the 
reason for abatement is clearly temporary. See the materials on modification actions for case 
authority, supra. 
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E. Uniform Interstate Family Support Act 
 


Chapter 88, Fla. Stat. is the Florida codification of the “Uniform Interstate Family Support 
Act.” While the typical private practitioner will not likely have the occasion to deal with this 
chapter on a regular basis, it is a powerful act. Lawyers, judges, and magistrates dealing with 
child support issues should be familiar with its basic tenets. 
 
In summary, this act permits a court or tribunal in this state to exercise jurisdiction over a 
nonresident under certain conditions, and once properly exercised, it can establish, enforce, or 
modify a child support order or spousal support order.  It can also determine parentage. 
 
See Arquette v. Rutter, 150 So. 3d 1259 (Fla. 5th DCA 2014), in which the Fifth District found 
the trial court lacked jurisdiction to modify child support order because neither mother nor the 
child lived in Florida.  In this case, California entered a support order.  The father relocated to 
Florida, mother and child relocated to Georgia.  No consent was filed in California to permit 
modification in Florida.  When not all parties reside in Florida, a Florida court may only modify 
the foreign order under the following circumstances: 


 After notice and a hearing, the court finds that: 
 a. The child, oblige and obligor do not reside in the issuing state; 
 b. The Petitioner seeks modification and is NOT a FL resident; and 
 c. The Florida tribunal has personal jurisdiction over the respondent. 


F. Rules Concerning Sensitive v. Confidential Information 


1. Sensitive Information:  Fla. R. Jud. Admin. 2.425(a) Limitations for Court Filings 
provides generally that certain private or “sensitive” information should NOT be placed into 
the court file for the public to see.   


2.425(a) Unless authorized to be filed by subdivision (b), by a statute (see below for one or 
two family law statutes implicated), by another rule of court, or by a court ordering otherwise, 
designated sensitive information should not be filed with the court [meaning it should be 
eliminated by you from the document before you file].  If the following information has 
relevance to the case and is needed by the Court, it must be limited to the following format: 


i. The initials [only] of any person known to be a minor; 


ii.  The year of birth [only] of a person’s birthdate; 


iii.  No portion of any (a) social security number, (b) bank account number, (c) 
credit card account number, (d) charge account number, or (e) debit account 
number. 


iv.  The last four digits of any (a) taxpayer identification number (TIN), (b) 
employee identification number, (c) driver’s license number, (d) passport 
number, (e) telephone number, (f) financial account number, except as set forth 
in subdivision (a)(3), (g) brokerage account number, (h) insurance policy 
account number, (i) loan account number, (j) customer account number, or (k) 
patient or health care number. 
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2. Fla. R. Jud. Admin. 2.425(b) also provides additional exceptions to the ones already 
stated (statute, another rule of court, or the court orders otherwise) as follows: 


Per 2.425(b) Exceptions.  Subdivision (a) does not apply to [meaning that you can file] the 
following information (among others): 


i. The birth date of a minor whenever the birthdate is necessary for the court 
to establish and maintain subject matter jurisdiction. 


ii. The name of a minor in any order relating to parental responsibility, 
timesharing, or child support. 


iii. The birth date of a party in a writ of attachment or notice to payor. 


3. Family Law Statute that creates a clear cut exception recognized in 2.425(a): 


Child Support Orders:  § 61.13(1)(d)1., Fla. Stat., requires all child support orders 
to include the full name and date of birth of each minor child who is the subject of 
the order. 


4. Sometimes the Rules of Procedure and the Statutes send you in a circle.   


UCCJEA:  § 61.503 (UCCJEA) defines “child” as a person who has not attained 
18 years of age.  How will one determine if a person has attained the age of 18 years 
of age without the person’s full birth date?  Therefore, the information required 
under the UCCJEA is arguably an exception under 2.425(a) since the statute 
requires the information.  


Arguably, a Uniform Child Custody Jurisdiction and Enforcement Affidavit is an 
exception per 2.425(b) as the birthdate of a minor is necessary for the court to 
establish and/or maintain jurisdiction, given the court must be advised if the child 
is still a minor.   


But see § 61.522 Information to be submitted to the court (UCCJEA), which 
provides in subsection (1) Subject to Florida law providing for the confidentiality 
of procedures, addresses and other identifying information (doesn’t specifically 
state birthdate) in a child custody proceeding, each party, shall give information, if 
reasonably ascertainable, under oath as to the child’s (implies must give birthdate 
to establish the person to whom you refer is a child) present address, etc. 


Conclusion as to UCCJEA: the birthdate is definitely necessary for the court to 
establish jurisdiction.  It is an exception under 2.425(b).   


5. Mandatory Confidential Information.  Fla. R. Jud. Admin. 2.420 addresses 
information that is required to be kept confidential from the public.  It is not merely 
“sensitive” like the information covered in Rule 2.425, it is mandated by statute 
NOT to be filed without protecting it so that the Clerk can keep it from public view.  
This Rule requires a filer (that is you-the attorney) to file a Notice of Confidential 
Information Within Court Filing – Appendix to Rule 2.420 [for 22 listed categories 
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set forth in 2.420(d)(1)(B)] or to file a Motion to Determine Confidentiality [for 
any other mandatorily confidential information] if what you are filing is not listed 
under 2.420(d)(1)(B). 


6. The two rules of judicial administration are meant to be read together.  The intent 
is to limit the filing of sensitive and confidential information in court records to 
only that which is necessary.  If it is not necessary, simply do not include it.  If it is 
necessary and required per family law statute, it is ok to file the document with the 
sensitive, or even confidential information.  However, if the information is 
confidential and therefore protected from public access, you have to file along with 
it, a “Notice of Confidential Information within Court Filing” on the form provided 
within Florida Rule of Judicial Administration 2.420 and complete it properly.  You 
should redact out any sensitive information which is not necessary or required.      


7. As of January 1, 2015, Florida Family Law Rule of Procedure 12.012 
(Minimization of Sensitive Information) became effective.  This rule is patterned 
after Florida Rule of Civil Procedure 1.020, which requires pleadings and other 
papers filed with the court in civil cases to comply with Fla. R. Jud. Admin. 2.425 
(Minimization of the Filing of Sensitive Information).  Fla. Fam. L. R. P. 12.012 
requires the same in family law cases. 


 
8. The Rules of Judicial Administration govern all family and civil cases.  Fla. Fam. 


L. R. P. 12.012 simply draws the family law practitioner’s attention to the Rules of 
Judicial Administration and clarifies that, yes, we are governed by 2.425.  Family 
law cases are already governed by the Rules of Civil Procedure unless the Florida 
Family Law Rules of Procedure indicates otherwise.  Thus, when the Rules of Civil 
Procedure adopted 1.020, family law cases were governed by Civil Rule of 
Procedure 1.020 which incorporated Fla. R. Jud. Admin. 2.425.  There is now a 
triple layer (RJA, CIVIL & FAMILY) of rules governing the Minimization of 
Sensitive Information. 
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2017 Child Support Cases 
 
Deviation; Modification Based Upon Failure To Exercise Timesharing 
Knight v. Knight, 208 So. 3d 1278 (Fla. 1st DCA 2017).  The gross-up child support formula should not 
be used if a child spends less than 20% of the overnight with that parent.  Any deviation by the trial 
court from the child support guidelines in excess of 5% must made justified.  A modification of child 
support based upon a parent’s failure to regularly exercise the court-ordered or agreed to time-sharing 
schedule is retroactive to the date the parent first failed to regularly exercise same. 
 
Modification Retroactivity 
Andrews v. Andrews, 219 So. 3d 1006 (Fla. 2d DCA 2017).  The modification of child support based 
on a parent’s failure to exercise time-sharing is retroactive to the date the parent first failed to exercise 
it.   
 
Reimbursed Expenses; Imputation Of Income 
Schafstall v. Schafstall, 211 So.3d 1108 (Fla. 3d DCA 2017).    The calculation of a spouse’s gross 
income for purposes of child support includes reimbursed expenses or in-kind payments that reduce 
living expenses.  In this case the appellate court affirmed the trial court’s inclusioin of the value of the 
mortgage payments made by the former husband and the amount of the former wife’s cell phone bill 
paid by her mother.    A trial court must impute income to a parent who is voluntarily unemployed or 
underemployed unless it finds the parent physically or mentally incapacitated. 
 
Reimbursed Expenses 
Bond v. Bond, 224 So. 3d  874 (Fla. 2d DCA 2017).  The payment of a mortgage or other housing by 1 
spouse for another is an in-kind contribution for child support guidelines purposes. 
 
Child Support Retroactivity 
Garcia-Lawson v. Lawson, 211 So. 3d 137 (Fla. 4th DCA 2017). A spouse seeking child support in a 
dissolution of marriage proceeding that is filed after the child attains the age of majority is generally 
entitled to support only for those months  within the preceding 24 months when the child was still a 
minor or qualified for support  under Florida Statutes Section 743.07 (2).  
 
Competent, Substantial Evidence 
VanMaerseen v. Gerdts, 213 So. 3d 252 (Fla. 4th DCA 2017).   Where a trial court’s  award of 
undifferentiated spousal and child support that was not supported by the evidence and which was not 
calculated separately.  The appellate court reversed and remanded for the trial court to recalculate former 
husband’s monthly support obligations. 
 
Imputation Of Income 
Wilkerson v. Wilkerson, 220 So. 3d 480 (Fla. 5th DCA 2017).  The 5th DCA affirmed a trial court’s 
imputation of income to an incarcerated parent in an initial child support proceeding.  The 5th DCA 
found that “an individual’s actions that lead to incarceration are voluntary for the purposes of the 
statute” referencing Florida Statutes Chapter 61.  The 5th DCA reasons that it would be “inconsistent to 
allow an incarcerated parent’s child support obligation” set before his or her incarceration to continue 
to accrue, but not permit a trial court to set an initial amount for a parent already in prison.   It further 
reasons that to preclude a trial court from setting an initial amount to accrue during incarceration would  
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deprive a child of the child support to which he or she is entitled.  Note:  The 5th DCA certified conflict 
in this case with the 1st District. 
 
Modification “Heavier Burden” 
Robinson v. Robinson, 219 So. 3d. 933 (Fla. 1st DCA 2017).   The 1st DCA noted in its opinion that a 
“heavier burden” exists on the petitioner seeking a reduction in the amount of child support when the 
amount was agreed upon.   The trial court’s requirement that child support be paid through the Florida 
State Disbursement Unit  was reversed because neither spouse requested same and further because it 
was contrary to the consent final judgment.     
 
Domestication Modification 
Ronk v. Willis, 220 So. 3d 1271 (Fla. 1st DCA 2017). Where a North Carolina dissolution 
judgment was subsequently domesticated by a Florida court, the 1st DCA reversed the award of child 
support retroactive to a date preceding the filing of the the petition for modification and for further 
ordering reimbursement of child support payments made before the modification filing date.  On remand 
the trial court was instructed to limit any relief to the period beginning on the date the petition was filed.  
 
Imputation Of Income 
Broga v. Broga, 227 So. 3d 239 (Fla. 1st DCA 2017).  The 1st DCA reversed the imputation of income, 
for child support calculation purposes, to the former husband at $80,000.00 annually.  The imputation 
was based upon the trial court’s assumption that he could secure work as a pilot.  However, the former 
husband last worked as a pilot in 2013, required recertification as a pilot and that recertification training 
would require travel.  The appellate court remanded to the trial court to recalculate child support.  
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I. TRIAL OBJECTIVES 
 


A. Introduction.  To be successful in trial, you should know your Rules like the back 
of your hand.  A trial attorney must be able to understand the Rules of Evidence and know how 
to use them.  Failure to fully understand the Rules will place your client at a disadvantage and it 
helps your opponent while aggravating the judge in your case.  The best way to learn the Rules is 
to read them, then apply what you have learned.  This outline discusses some of the Evidence 
Rules, cases and trial objections that you should familiarize yourself with before starting trial. 
The Evidence code is made applicable to all actions concerning family law matters by Fla. Fam. 
L.R.P. 12.010(a)(2).  
 


B. Rulings on Evidence.  Florida Statutes Section 90.104, DeLuca v. State, 384 
So.2d 212 (Fla. 4th DCA 1980), rev. den. 389 So.2d 1108 (Failure to object at trial 
contemporaneously with admission of contested evidence is waiver of right to appellate review 
of issue). 


 
C. Judicial Notice.  Florida statutes Sections 90.201-90.207, and new rule Fla. Fam. 


L.R.P. 12.4501 (Judicial Notice) has been adopted to reflect the provisions of Florida Statutes 
Section 90.204(4) pertaining to the taking of judicial notice in family law cases. McDaniels v. 
State, 388 So.2d 259 (Fla. 5th DCA 1980) (Judicial notice may be taken of matters that are 
commonly known, but may not be used to dispense with proof of essential facts that are not 
judicially cognizable); Carson v. Gibson, 595 So.2d 175 (Fla. 2d DCA 1992) (Stipulation alone 
does not provide evidentiary basis for judicial notice of evidence not otherwise properly before 
the court).  
 


D. Presumptions.  Florida Statutes Sections 90.301-90.304, Insurance Co. of State of 
Pa. v. Guzman’s Estate, 421 So.2d 597 (Fla. 4th DCA 1982) (Presumptions that affect the burden 
of producing evidence facilitate determination of issues and negate the necessity of proof absent 
contradictory evidence). 


 
E. Relevant Evidence and Admissibility of Certain Types of Evidence.  Florida 


Statutes Sections 90.401-90.410, Howard v. State, 616 So.2d 484 (Fla. 1st DCA 1993) 
(Relevancy determinations are within trial court’s discretion and absent clear abuse of discretion, 
such rulings will not be overturned). 


 
F. Privileges.  Florida Statutes Section 90.501-90.510, State v. Castellano, 460 So.2d 


480 (Fla. 2d DCA 1984) (Privileges in Florida are no longer creatures of judicial decision; rather, 
they are statutorily limited). 
 


G. Witnesses Who May Testify; and Exclusion of Witnesses.  Florida Statutes 
Section 90.601-90.616, Baker v. State, 674 So.2d 199 (Fla. 4th DCA 1996) (Competency of 
witness to testify is determination left to sound discretion of trial court, and absent abuse of 
discretion, trial court’s decision will not be disturbed). 
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H. Expert Witnesses.  Florida Statutes Sections 90.701-90.706, State v. DuPont, 659 
So.2d 405 (Fla. 2d DCA 1995) (Expert may base opinions on facts which are not necessarily 
admissible evidence, but expert witness may not be used as a conduit to introduce otherwise 
inadmissible hearsay). See also below paragraph VII on the admissibility of expert testimony: 
Frye vs. Daubert. 
 


H. Hearsay.  Florida Statutes Sections 90.801-90.806, Peterka v. State, 640 So.2d 59 
(Fla. 1994) (Hearsay rule prevents admission of out-of-court statements to prove fact through 
extrajudicial statements, but out-of-court statement may be admitted for a purpose other than 
proving truth of matter asserted if statement is relevant to prove a material fact and is not 
outweighed by any prejudice). 
 


I. Authentication and Introduction of Documents and Photographs.  Florida Statutes 
Sections 90.901-90.954, Mills v. Barker, 664 So.2d 1054 (Fla. 2d DCA 1995) (Authentication or 
indemnification of evidence is required as condition precedent to its admissibility; evidence may 
be authenticated either by using extrinsic evidence or by showing that it meets requirements for 
self-authentication). 


 
J. Public Records.  Florida Statutes Section 90.955, Tuten v. Gazan, 18 Fla. 751 


(Fla. 1882) (Certified copies of public records and papers lawfully kept in the office of the 
Secretary of State are admissible without evidence as to the whereabouts of the originals). 
 


K.  Summaries. Florida Statutes Section 90.956 (When it is not convenient to 
examine in court the contents of voluminous writings, recordings, or photographs, a party may 
present them in the form of a chart, summary, or calculation by calling a qualified witness. The 
party intending to use such a summary must give timely written notice of his or her intention to 
use the summary, proof of which shall be filed with the court, and shall make the summary and 
the originals or duplicates of the data from which the summary is compiled available for 
examination or copying, or both, by other parties at a reasonable time and place.  A judge may 
order that they be produced in court); Cavea v. CitiMortgage, Inc., 138 So. 3d 1214 (Fla. 4th 
DCA 2014) (Summaries of business records may be admitted so long as the summary is 
authenticated by the party who prepared it and the presenting party complies with the applicable 
notice requirements); Scott v. Caldwell, 37 So. 2d 85 (Fla. 1948) (When pertinent and essential 
facts can be ascertained only by an examination of a large number of entries in books of account, 
an auditor or an expert accountant, who has made examination and analysis of the books and 
figures, may testify as a witness and give summarized statements of what the books show as a 
result of his investigation, provided the books themselves are accessible to the court and parties).  


 
L.  Testimony or Written Admissions of a Party. Florida Statutes Section 90.957 (A 


party may prove the contents of writings, recordings, or photographs by the testimony or 
deposition of the party against whom they are offered or by that party’s written admission, 
without accounting for the nonproduction of the original). 
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II. FLORIDA EVIDENTIARY TRIAL OBJECTIONS 
 


A. Ambiguous.  Confusing question in that it is capable of being understood in more 
than one sense.  Fla. Stat. §90.612(1). 


 
B. Argumentative.  (a) Counsel’s question is really argument; or (b) excessive 


quibbling with witness.  Fla. Stat. §90.612(1). 
 
C. Asked and answered.  Unfair to allow counsel to emphasize evidence through 


repetition.  Fla. Stat. §90.612(1). 
 
D. Assumes a fact not in evidence.  Fact not testified to but contained in the question.  


Fla. Stat. §90.104; Fla. Stat. §90.612(1). 
 


E. Authentication lacking.  Proof must be offered that the exhibit is in fact what it is 
claimed to be.  Fla. Stat. §90.901. 


 
F. Best evidence rule.  If rule applies, original document must be offered or its 


absence accounted for.  If contents of document are to be proved, rule usually applies.  Fla. Stat. 
§90.952.1. 
 


G. Beyond scope. (of direct, cross redirect, etc.)  Question unrelated to preceding 
examination by opposing counsel.  Fla. Stat. §90.612(1); Fla. Stat. §90.612(2); Fla. Stat. 
§90.612(3). 
 


H. Compound.  More than one question contained in the question by counsel.  Fla. 
Stat. §90.612(1). 
 


I. Conclusion.  Except for an expert, witness must testify to facts within personal 
knowledge.  Fla. Stat. §90.604; Fla. Stat. §90.701. 
 


J. Confusing and unintelligible.  Unfamiliar words disjointed phrases or questions 
confuse facts or evidence.  Fla. Stat. §90.612(1). 
 


K. Counsel testifying.  Counsel is making a statement instead of asking a question.  
Fla. Stat. §90.605. 
 


L. Cumulative.  Repeated presentation of the same evidence by exhibits or by more 
witnesses.  Fla. Stat. §90.612(1); Fla. Stat. §90.403. 
 


M. Foundation lacking.  No proper foundation for testimony or exhibit.  Fla. Stat. 
§90.604; Fla. Stat. §90.612(1). 
 


N. Impeachment by improper means.  Methods of impeachment are limited and 
specific.  Fla. Stat. §90.608. 
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O. Improper characterization.  Counsel’s question or witness’s response has 
characterized a person or conduct with unwarranted argumentative, impertinent or conclusory 
language.  Fla. Stat. §90.404-405; Fla. Stat. §90.612(1). 
 


P. Irrelevant.  Would not tend to prove or disprove a material fact.  Motion to strike 
may be appropriate.  Fla. Stat. §90.401. 


 
Q. Leading.  Form of question tends to suggest answer.  Fla. Stat. §90.612(3). 
 
R. Misquoting witness.  Counsel’s question misstates prior testimony of witness.  


Fla. Stat. §90.104(2). 
 


S. Narrative.  Question is broad or covers such a large time period would allow 
witness to ramble and preserve hearsay or irrelevant evidence.  Fla. Stat. §90.104(2); Fla. Stat. 
§90.612(1). 
 


T. Opinion.  Lay opinion which exceeds the scope permitted by Fla. Stat. §90.701; 
personal knowledge lacking of expert witness has not been qualified such.  Fla. Stat. §90.604; 
Fla. Stat. §90.701-702. 
 


U. Prejudice outweighed probative value.  The probative value of the evidence is far 
outweighed by the prejudicial effect of the evidence.  Must apply to exhibits as well as 
testimony.  Fla. Stat. §90.403. 
 


V. Privileged.  Answer would violate valid privilege (lawyer-client, husband-wife, 
clergyman, etc.)  Fla. Stat. §90.502-506. 
 


W. Speculation and conjecture.  Question allows witness who lacks personal 
knowledge to guess.  Fla. Stat. §90.604; Fla. Stat. §90.701. 
 


X. Unresponsive.  Answer includes testimony not called for by the question.  
Especially applicable to voluntary response by hostile witness.  Fla. Stat. §90.612(1); Fla. Stat. 
§90.104(2). 
 


Y. Hearsay. The following section Y 1-32 summarizes the relevant portions of 
the NITA Florida Evidence Code with Objections, 4th Edition handbook, by Davenport and 
Hirsch. 


1. HEARSAY:  GENERALLY (Fla. Stat. §90.801-804) 
 


a. Sample Responses to Hearsay Objection (Fla. Stat. §90.801): 
 


 The statement is not being offered for the truth of the matter asserted.  Instead, it 
is offered to show the statement was made.  The making of the statement in question is relevant 
to show: 


o The effect on a person who heard the statement, or 
o A prior inconsistent statement, or 
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o An operative legal fact or a verbal act, or 
o The knowledge of the declarant. 


 
b. NON-HEARSAY PRIOR STATEMENTS 


 
(Fla. Stat. §90.801(2)(a)-(c)): 
 


 The statement is inconsistent with the testifying witness’s trial testimony, and was 
given under oath at an earlier proceeding or at a deposition, or 


 The statement is consistent with the testifying witness’s trial testimony, offered to 
rebut an express or implied charge of recent fabrication, or improper influence or motive, or 


 The statement by the testifying witness is one of identification of a person based 
on perception. 


 
 


c. HEARSAY EXCEPTION:  ABSENCE OF ENTRY IN 
BUSINESS RECORDS 


 
(Fla. Stat. §90.803(6)-(7)): 
 


 A business record exists, pursuant to Fla. Stat. §90.803(6), and 
 


 The matter not recorded is of a kind for which a record would regularly be made 
and preserved, and 
 


 The source is trustworthy. 
 


d. HEARSAY EXCEPTION:  ABSENCE OF PUBLIC RECORDS 
OR ENTRY 


 
(Fla. Stat. §90.803(10)): 
 


 A public agency or office regularly makes and preserves records of a particular 
kind of matter, and 


 The document is self-certifying pursuant to Fla. Stat. §90.902, and 
 A diligent but unavailing search of such records failed to disclose a record, report, 


statement, data compilation, or entry, that no such entry exists. 
 


e. HEARSAY EXCEPTION:  ADMISSIONS 
 


(Fla. Stat. §90.803(18)): 
 


 The statement was made by the party opponent, or 
 The statement was made by a person and was adopted by the party opponent as 


the party’s own, and thus, is a vicarious admission of the party opponent, or 
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 The statement was made by an agent authorized to speak on behalf of a party 
opponent, and thus, is a vicarious admission of the party opponent, or  


 The statement was made by an agent or servant of the party opponent concerning 
a matter within the scope of the declarant’s agency or employment, and was made during the 
existence of the declarant’s agency or employment, and thus, is a vicarious admission of a party 
opponent, or 


 The statement was made by a co-conspirator of the party opponent during the 
course of the conspiracy and in furtherance of the conspiracy, and thus, is a vicarious admission 
of the party opponent. 


 
f. HEARSAY EXCEPTION:  EXCITED UTTERANCE 


 
(Fla. Stat. §90.803(2)): 
 


 The statement is admissible as an excited utterance pursuant to Fla. Stat. 
§90.803(2). 


 I have shown through the testimony of (insert name of witness) that the statement 
relates to a startling event or condition, and was made while the declarant was under the stress or 
excitement caused by the event or condition. 


 
g. HEARSAY EXCEPTION:  FAMILY RECORDS 


 
(Fla. Stat. §90.803(13)): 
 


 This statement is admissible as a family record pursuant to Fla. Stat. §90.803(13). 
 I have shown through the testimony of (insert name of witness) that this is a 


statement of fact concerning personal or family history, contained in a family Bible, genealogy, 
or the like. 


 
h. HEARSAY EXCEPTION:  FORMER TESTIMONY 


 
(Fla. Stat. §90.804(2)(a)): 
 


 The statement is admissible as former testimony pursuant to Fla. Stat. 
§90.804(2)(a). 


 I have shown through the testimony of (insert name of witness) that: 
 The declarant is unavailable pursuant to Fla. Stat. §90.804(1), and the 


statement is testimony given at another hearing of the same or different proceeding, or in a 
deposition in the course of the same or a different proceeding, and 


 The party against whom it is offered had an opportunity and similar 
motive to develop the testimony by direct, cross or redirect examination. 
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j. HEARSAY EXCEPTION:  JUDGMENT OF PREVIOUS 
CONVICTION 


 
 (Fla. Stat. §90.610): 
 


 This statement is evidence of a final judgment entered after a trial or upon a guilty 
plea adjudging a person guilty of a crime punishable by either death or imprisonment for more 
than one year or a crime involving dishonesty or a false statement regardless of the punishment. 


 
k. HEARSAY EXCEPTION:  MARKET REPORTS AND 


COMMERCIAL PUBLICATIONS 
 


(Fla. Stat. §90.803(17)): 
 


 This statement is admissible as a market report or commercial publication 
pursuant to Fla. Stat. §90.803(17).  I have shown the document is a market quotation, tabulation, 
list, directory, or other published compilation, which is generally used and relied upon by the 
public or persons in particular occupations. 


 
l. HEARSAY EXCEPTION:  MARRIAGE, BAPTISMAL, And 


SIMILAR CERTIFICATES 
 


(Fla. Stat. §90.803(12)): 
 


 This statement is admissible as a marriage, baptismal, or similar certificate 
pursuant to Fla. Stat. §90.803(12).  I have shown through the testimony of (insert name of 
witness) that: 


o This is a statement of fact contained in a certificate which shows the 
maker performed a marriage or other similar ceremony, and 


o Was made by a clergyman, public official, or other person authorized by 
law or the practices of a religious organization to perform the act certified, and 


o Which purports to be issued at the time of the act or within a reasonable 
time thereafter. 


 
m. HEARSAY EXCEPTION:  PUBLIC RECORDS and REPORTS 


 
 (Fla. Stat. §90.803(8)): 
 


 The document is a record, report, statement, or data compilation, of a public 
office or agency setting forth the activities of the office or agency, or 


 The records (etc.) are of a public office or agency setting forth matters observed 
pursuant to duty imposed by law as to which matters there was a duty to report, or 


 The document is an affidavit containing the results of a test of the defendant’s 
blood and/or breath to determine its alcohol content. 
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NOTE:  Police Reports: Police reports are considered hearsay and not included 
in the “hearsay exceptions”. Fla. Stat. §90.803(8) states: Records, reports, statements reduced to 
writing, or data compilations, in any form, of public offices or agencies, setting forth the 
activities of the office or agency, or matters observed pursuant to duty imposed by law as to 
matters which there was a duty to report, excluding in criminal cases matters observed by a 
police officer or other law enforcement personnel, unless the sources of information or other 
circumstances show their lack of trustworthiness. The criminal case exclusion shall not apply to 
an affidavit otherwise admissible under s. 316.1934 or s. 327.354. 


 
o. HEARSAY EXCEPTION:  RECORDS OF DOCUMENTS 


AFFECTING AN INTEREST IN PROPERTY 
 


 (Fla. Stat. §90.803(14)): 
 


 The statement is admissible as a record of a document affecting an interest in 
property pursuant to Fla. Stat. §90.803(14).  I have shown through the testimony of (insert name 
of witness) that this is a record of a public office, and an applicable statute authorizes the 
recording of documents of that kind in such office. 


 
p. HEARSAY EXCEPTION:  RECORDED RECOLLECTION 


 
 (Fla. Stat. §90.803(5)): 
 


 This statement is admissible as recorded recollection pursuant to Fla. Stat. 
§90.803(5).  I have shown through the testimony of (insert name of witness) that it is a 
memorandum of record concerning a matter about which a witness once had knowledge, but now 
has insufficient recollection to enable him or her to testify fully and accurately, and was made or 
adopted by the witness when the matter was fresh in the witness’s memory so as to reflect that 
knowledge correctly. 


q. HEARSAY EXCEPTION:  RECORDS OF REGULARLY 
CONDUCTED ACTIVITY (Business Records) 


 
 (Fla. Stat. §90.803(6)): 
 


 Memorandum, report, record or data compilation, 
 Recording acts, events, conditions, opinions, or diagnoses, 
 Made at or near the time the acts or events took place,  
 By or from information transmitted by one with personal knowledge of the event 


or act, 
 Where such record is kept in the course of regularly conducted business activities, 


and 
 It was the regular practice of the business to make such a record. 
For computer-generated records, repeat the above steps and add: 
 
 The computer and the program used are generally accepted in the field,  
 The computer was in good working order at relevant times, and 
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 The computer operator possessed the knowledge and training to correctly operate 
the computer. 


NOTE: Notices of Intent to Rely of Record’s Custodian Affidavit 
(International Records): Fla. Stat. 90.803(6). 


i. In order to introduce, over a hearsay exception, records of 
regularly conducted business activity, such as bank records which have been received directly 
from a bank (by way of subpoena for example) by relying on a records custodian affidavit, 
pursuant to Fla. Stat. §90.803(6)(c) a party intending to offer evidence by means of a 
certification or declaration shall serve reasonable written notice of that intention upon every 
other party and shall make the evidence available for inspection sufficiently in advance of its 
offer in evidence to provide to any other party a fair opportunity to challenge the admissibility 
of the evidence. 


ii. However, Fla. Stat. §90.803(6) provides a more specific time 
frame for providing this notice of intent to rely on the records custodian affidavit for records 
maintained in a foreign country. Fla. Stat. §90.803(6) states that if the evidence is maintained 
in a foreign country, the party intending to offer the evidence must provide written notice 
of that intention at the arraignment or as soon after the arraignment as is practicable or, in 
a civil case, 60 days before the trial.  


 
r. HEARSAY EXCEPTION:  RECORDS OF RELIGIOUS 


ORGANIZATIONS 
 


 (Fla. Stat. §90.803(11)): 
 


 This statement is admissible as a record of a religious organization pursuant to 
Fla. Stat. §90.803(11).  I have shown through the testimony of (insert name of witness) that the 
statement is one of personal or family history, and is contained in a regularly kept record of a 
religious organization. 


 
 


s. HEARSAY EXCEPTION:  RECORDS OF VITAL STATISTICS 
 


 (Fla. Stat. §90.803(9)): 
 


 This out-of-court statement is admissible pursuant to Fla. Stat. §90.803(9) as a 
record of a vital statistic in that it is a record regarding a vital statistic which records a report 
made to a public official required by law to keep such record. 


 
t. HEARSAY EXCEPTION:  REPUTATION AS TO CHARACTER 


 
(Fla. Stat. §90.803(21)): 
 


 This statement is relevant because it is admissible as reputation as to character 
pursuant to Fla. Stat. §90.803(21).  I have shown through the testimony of (insert name of 
witness) that this is a statement of reputation of a person’s character within the witness’s 
community. 
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u. HEARSAY EXCEPTION:  REPUTATION CONCERNING 


BOUNDARIES OR GENERAL HISTORY 
 


(Fla. Stat. §90.803(20)): 
 


 This statement is admissible as a statement of reputation concerning boundaries or 
general history pursuant to Fla. Stat. §90.803(20).  I have shown through the testimony of (insert 
name of witness) that: 


o This statement is a statement of reputation concerning boundaries in a 
community, 


o Arising before the controversy, as to boundaries of, or customs affecting, 
lands in the community, or 


o As to events of general history important to the community or state of 
nation in which located. 


 
 


v. HEARSAY EXCEPTION:  REPUTATION CONCERNING PERSONAL 
OR FAMILY HISTORY 


 
(Fla. Stat. §90.803(19)): 
 


 The statement is admissible as a statement of reputation concerning personal or 
family history pursuant to Fla. Stat. §90.803(19).  I have shown through the testimony of (insert 
name of witness) that this is a statement of reputation among family members of one’s family, 
(or among one’s associates, or in the community) concerning a person’s adoption, birth, 
marriage, divorce, death, legitimacy, relationship by blood, adoption or marriage, ancestry, or 
other similar fact of personal or family history. 
 


w. HEARSAY EXCEPTION:  REQUIREMENT OF UNAVAILABILITY 
FOR FLA. STAT. §90.804 HEARSAY EXCEPTIONS 


 
(Fla. Stat. §90.804(1)-(2)): 
 


 The out-of-court statement meets (insert the appropriate Fla. Stat. §90.804(1) 
description). 


 The declarant is unavailable because declarant: 
o Is exempted from testifying concerning the subject of the statement by 


ruling from the court on the ground of privilege, or 
o Persists in refusing to testify concerning the subject of the statement 


despite a court order to do so, or  
o Testifies to a lack of memory on the subject of the statement, or 
o Is unavailable to testify at the hearing because of death or illness, or 
o Is absent from the hearing and I have been unable to procure his or her 


attendance through process or other means. 
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x. HEARSAY EXCEPTION:  SPONTANEOUS STATEMENT 
 


(Fla. Stat. §90.803(1)): 
 


 This statement is admissible as a spontaneous statement pursuant to Fla. Stat. 
§90.803(1).  I have shown through the testimony of (insert name of witness) that the statement 
describes or explains an event or condition, and was made while the declarant was perceiving the 
event or condition, or immediately thereafter. 


 
y. HEARSAY EXCEPTION:  STATEMENT AGAINST INTEREST 


 
 (Fla. Stat. §90.804(2)(c)): 
 


 This statement is admissible as a statement against interest pursuant to Fla. Stat. 
§90.804(2)(c).  I have shown through the testimony of (insert name of witness) that the statement 
was made by a declarant who is now unavailable pursuant to Fla. Stat. §90.804(1), and 


o Was at the time of its making, so far contrary to the declarant’s pecuniary 
or proprietary interest, or 


o So far tended to subject the declarant to criminal or civil liability, or 
o To render invalid a claim by the declarant against another, and  
o That a reasonable person in the declarant’s position would not have made 


this statement unless he or she believed it to be true, and 
o (If the statement tends to expose the declarant to criminal liability and is 


offered to exculpate the accused) corroborating circumstances clearly indicate the 
trustworthiness of the statement. 


 
z. HEARSAY EXCEPTION:  STATEMENT IN ANCIENT DOCUMENTS 


 
(Fla. Stat. §90.803(16)): 
 


 This statement is admissible as a statement contained in an ancient document 
pursuant to Fla. Stat. §90.803(16).  I have shown through the testimony of (insert name of 
witness) that the statement is contained in a document in existence twenty years or more, the 
authenticity of which is established. 


 
aa. HEARSAY EXCEPTION:  STATEMENT OF CHILD VICTIM 


 
(Fla. Stat. §90.803(23)): 
 


 This statement is admissible as a statement of a child victim under Fla. Stat. 
§90.803(23).  The child is 11 years old or younger and the statement describes child abuse or 
neglect.  Notice has been given to the defendant of at least ten (10) days and the court has held a 
hearing outside the jury’s presence on the admissibility of the statement. 


 
bb. HEARSAY EXCEPTION:  STATEMENT IN DOCUMENTS 


AFFECTING AN INTEREST IN PROPERTY 







12 
 


 
(Fla. Stat. §90.803(15)): 
 


 This statement is admissible pursuant to Fla. Stat. §90.803(15) as a statement in a 
document affecting an interest in property.  I have shown through the testimony of (insert name 
of witness) that: 


o The statement is contained in a document purporting to establish or affect 
an interest in property. 


o That the matter stated was relevant to the purpose of the document, and 
o That dealings with the property since the document was made have not 


been inconsistent with the truth of the statement or the purpose of the document. 
 


cc. HEARSAY EXCEPTION:  STATEMENT OF PERSONAL OR FAMILY 
HISTORY 


 
(Fla. Stat. §90.804(2)(d)): 
 


 The statement is admissible as a statement of personal or family history pursuant 
to Fla. Stat. §90.804(2)(d).  I have shown through the testimony of (insert name of witness) that: 


o The declarant is now unavailable pursuant to Fla. Stat. §90.804(1), and the 
statement concerns the declarant’s own birth, adoption, marriage, divorce, legitimacy, 
relationship by blood, adoption, or marriage, ancestry or other similar fact of personal or family 
history, even though the declarant had no means of acquiring personal knowledge of the matter 
stated. 


dd. HEARSAY EXCEPTION:  STATEMENT FOR PURPOSES OF 
MEDICAL DIAGNOSIS OR TREATMENT 


 
 (Fla. Stat. §90.803(4)): 
 


 This statement is admissible as a statement for purposes of medical diagnosis or 
treatment pursuant to Fla. Stat. §90.803(4).  I have shown through the testimony of (insert name 
of witness) that the statement was made: 


o For purposes of medical diagnosis or treatment, and was made for 
describing medical history, or 


o For describing past or present symptoms, pain, or sensations, or 
o For describing the inception or general character of the cause or external 


source thereof and was reasonably pertinent to diagnosis or treatment. 
 
ee. HEARSAY EXCEPTION:  STATEMENT UNDER BELIEF OF 


IMPENDING DEATH 
 


(Fla. Stat. §90.804(2)(b)): 
 


 The statement is one made under belief of impending death pursuant to Fla. Stat. 
§90.804(2)(b).  I have shown through the testimony of (insert name of witness) that the 
statement: 
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o Was made by a declarant who is now unavailable pursuant to Fla. Stat. 
§90.804(1), and 


o Is offered in a criminal or civil action or proceeding, and 
o Was made by a declarant while believing that his or her death was 


imminent, and 
o Concerns the cause or circumstances of what the declarant believed to be 


his or her impending death. 
 
 
ff. HEARSAY EXCEPTION:  THEN-EXISTING MENTAL OR 


EMOTIONAL CONDITION 
 


(Fla. Stat. §90.803(3)): 
 


 This statement is admissible as a statement of a then-existing mental or emotional 
condition pursuant to Fla. Stat. §90.803(3).  I have shown through the testimony of (insert name 
of witness) that the statement: 


o Is of the declarant’s then-existing state of mind, emotions, or sensation, 
and 


o It is offered to prove the declarant’s state of mind or emotion which is at 
issue, or 


o It is offered to prove or explain acts of subsequent conduct of the 
declarant, and 


o It does not include a statement of after-the-fact memory or belief offered 
to prove the fact remembered or believed, or 


o Even though it is a statement of memory or belief, it relates to the 
execution, revocation, identification, or terms of declarant’s will. 


 
gg. HEARSAY EXCEPTION:  THEN-EXISTING PHYSICAL CONDITION 


 
Response (Fla. Stat. §90.803(3)): 
 


 This statement is admissible as a statement of a then-existing physical condition 
pursuant to Fla. Stat. §90.803(3).  I have shown through the testimony of (insert name of 
witness) that the statement: 


o Is of the declarant’s then-existing physical condition, and 
o It is offered to prove the declarant’s physical sensation which his at issue, 


or 
o It is offered to prove or explain acts of subsequent conduct of the 


declarant, and  
o It does not include a statement of after-the-fact memory or belief offered 


to prove the fact remembered or believed, or 
o Even though it is a statement of memory or belief, it relates to the 


execution, revocation, identification, or terms of declarant’s will. 
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NOTE: Don’t forget about hearsay within hearsay- you may have multiple layers 
of hearsay to deal with in order to get what you want admitted into evidence.  


III. IMPEACHMENT OF A WITNESS 
 


 One of the most effective ways of impeaching a witness at trial is through the use of 
depositions and inconsistent statements.  Unfortunately, many trial attorneys do not know how to 
properly impeach using depositions and inconsistent statements.  This results in embarrassing 
situations for those attorneys.  This section describes the proper method to impeach witnesses on 
the stand by the use of depositions and inconsistent statements. 
 


A. Depositions-Inconsistent Statement at Trial 
 When a witness makes a statement in trial that is inconsistent with his or her deposition 
testimony, you should first highlight the question that was answered differently at trial.  Make 
sure that the trial testimony being impeached is a direct inconsistent statement with the 
depositions given before trial.  You should then ask the following questions: 
 


1. Do you remember having had your deposition taken on (state the date)? 
2. Do you remember that a court reporter was present at your deposition? 
3. Do you remember having been sworn in to tell the truth? 
4. Did you tell the truth on that date? 
5. (if applicable) Do you remember having your attorney present at your 


deposition? 
After you have set the foundation for the impeachment, then you should ask the witness 


the following question: “Do you remember having been asked the following question and your 
giving the following answer.”  At this point, you should read the question previously asked and 
the answer given by the witness in the deposition. 


 
B. Use of Inconsistent Statements in Documents 
A similar method may be used to impeach a person using an inconsistent statement in a 


document such as an affidavit, sworn statement, letter, etc.  The trial attorney should first 
highlight the inconsistent trial testimony that will be impeached.  Next, the lawyer should 
identify and authenticate the document that will show the inconsistent statement given by the 
same witness.  In order to establish the foundation necessary to impeach an individual with the 
use of an inconsistent statement, the witness should be asked the following questions: 


 
1. Do you remember having given a statement to (person) regarding how the 


accident occurred? 
2. Did you give that statement freely? 
3. Who was present when you gave your statement? 
4. When was the statement given? 
 


The witness should then be shown the exhibit and asked the following question: 
I show you what has been marked as Petitioner/Respondent’s Exhibit “A” for 


identification.  Is this a copy of your sworn statement? 
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Finally, read the relevant portion of the statement that directly contradicts the trial 
testimony of the witness. 


 
Impeachment through the use of depositions or documented inconsistent statements 


should be accomplished in an organized fashion and should be performed smoothly and directly.  
The relevant pages and sections of the deposition should be marked and highlighted beforehand 
so as not to fumble through pages, lose momentum, or lose control of the witness. 


 
There is nothing more impressive than to see an attorney properly impeach a witness 


through the use of inconsistent statements in documents or in a deposition.  It is a very simple 
procedure to learn and, once mastered, will prove to be an effective means of cross-examining 
even the most “dangerous” witness at trial. 
 


IV. IMPEACHMENT WITH AUTHORITATIVE TREATISES 
 


 An effective way of cross-examining expert witnesses is through the use of an 
authoritative treatise.  This method of cross-examination is specifically authorized by Fla. Stat. 
§90.706 which states: 
 


Statements of facts or opinions on a subject of science, art, or specialized 
knowledge contained in a published treatise, periodical, book, dissertation, 
pamphlet, or other writing may be used in cross-examination of an expert witness 
if the expert witness recognizes the author or the treatise, periodical, book, 
dissertation, pamphlet, or other writing to be authoritative, or, notwithstanding 
nonrecognition by the expert witness, if the trial court finds the author or the 
treatise, periodical, book, dissertation, pamphlet, or other writing to be 
authoritative and relevant to the subject matter. 
 


 The first step towards using a treatise for cross-examination is to establish the foundation 
for its authority.  This is accomplished by either having the expert witness, another expert in the 
case, or the Court recognize the author of the treatise, periodical, book, dissertation, pamphlet, or 
other writing in question to be authoritative.  Myron v. Doctors General Hospital, Ltd., 704 So. 
2d 1083 (Fla. 4th DCA 1997).  Factors that the Court may consider in making its determination 
include the sworn statements of the other experts in the case that the materials are authoritative.  
Kirkpatrick v. Wolford, 704 So. 2d 708 (Fla. 5th DCA 1998); Chesterton v. Fisher, 655 So.2d 
170 (Fla. 3d DCA 1995).  You need not prove by a preponderance of the evidence that the 
literature is indeed authoritative.  Kirkpatrick, 704 So. 2d at 710.  When the Court finds 
competent evidence that the materials are authoritative it should permit their use.  Id. 
 
 In preparing for trial, you should read all articles, books, and journals that are related to 
your opposing expert’s field.  Effective research will likely produce published positions from 
authoritative sources that are contrary to the opposing expert’s position.  Also, making use of 
your own expert as a valuable resource in obtaining materials will ease the preparation necessary 
for the cross-examination of your opposing expert. 
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V. DOCUMENTARY EVIDENCE 
 


 Before documentary evidence may be introduced, certain foundations must be 
established.  You may have the best “proof” in the world, but if it is not admitted evidence, it 
might as well not exist at all. 
 
 Regardless of the type of evidence, whether records, bills, photographs, letters, diagrams, 
or charts, you must lay the proper foundation before the documents may be introduced as 
evidence.  This article offers some suggestions on how to establish the proper foundation for the 
admission of different types of evidence. 
 


A. Business Records: 
1. You should ask the following questions in order to lay the foundation for 


business records to be admitted into evidence and considered an exception to the hearsay rule: 
 


a. Are you familiar with Exhibit “A” (business records) for 
identification? 


b. Is it your company’s business practice to prepare these types of 
records? 


c. Were these records prepared in the ordinary scope of the business 
of your company? 


d. Were they prepared by someone with knowledge? 
e. Were they prepared at or about the time the matters reflected in the 


records occurred? 
f. Were these documents stored after they were prepared? 
g. Where were these documents retrieved from? 
h. Is it a regular part of your business to keep and maintain records of 


this type? 
i. Are these documents of the type that would be kept under your 


custody or control? 
j. Move the documents into evidence. 
 


2. See Fla. Stat. §90.803(6). 
 


B. Tape Recordings: 
1. You should ask the following questions in order to lay the foundation for 


tape recordings to be admitted into evidence: 
a. Have you had the opportunity to hear the voice of Mr. X before? 
b. How many times have you heard his voice? 
c. Tell us how you are familiar with Mr. X’s voice? 
d. Have you heard the recording marked as Exhibit “B” for 


identification? 
e. Do you recognize the voice? 
f. To whom does the voice belong? 
g. Move the recording into evidence. 
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NOTE: Any recordings that were not lawfully obtained are prohibited, 


will not be admitted in evidence and will be subject to civil sanctions 
See Fla. Stat. §934.03: Interception and disclosure of wire, oral, or 


electronic communications are prohibited. 
See Fla. Stat. §934.06: Whenever any wire or oral communication has 


been intercepted, no part of the contents of such communication and no evidence derived 
therefrom may be received in evidence in any trial, hearing, or other proceeding in or before 
any court, grand jury, department, officer, agency, regulatory body, legislative committee, or 
other authority of the state, or a political subdivision thereof, if the disclosure of that information 
would be in violation of this chapter.  


See also Paragraph VI.H. of these materials on wire-tapping and cyber 
misconduct. 


 
C. Photographs: 


1. You should ask the following questions in order to lay the foundation for 
photographs to be admitted into evidence: 


a. I am showing you what has been marked as Exhibit “C” for 
identification.  Do you recognize what is shown in this photograph? 


b. Are you familiar with the scene (person, product, etc.) portrayed in 
this photograph? 


c. How are you familiar with the scene portrayed in the photograph? 
d. Does the scene portrayed in the photograph fairly and accurately 


represent the scene as you remember it on (date in question)? 
e. Move the photograph into evidence. 
 


D. Authenticating a Letter: 
1. You should ask the following questions in order to authenticate a letter: 


a. Are you familiar with the signature of Mr. Smith (person who 
signed the letter)? 


b. How are you familiar with Mr. Smith’s signature? 
c. Show the witness what has been marked Exhibit “D” for 


identification. 
d. Do you recognize the signature at the bottom of this letter? 
e. Whose signature is this? 
f. Move the letter into evidence. 
 


E. Diagrams: 
1. You should ask the following questions in order to lay the foundation for 


diagrams to be admitted into evidence: 
a. I am showing you what has been marked as Exhibit “E” for 


identification.  Are you familiar with the area located at 16th Street and 12th Avenue in Dade 
County, Florida? 


b. How are you familiar with this area? 
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c. Based on your familiarity with the area, can you tell us whether the 
scene depicted in this diagram fairly and accurately represents the area as you recall it on the 
date in question? 


d. Move the diagram into evidence. 
 


F. Refreshing Recollection: 
1. To refresh an individual’s memory on a particular matter, you should first 


establish that the witness does not remember that matter.  Then ask the following questions? 
a. Did you at some time remember this? 
b. Did you at any time prepare a document setting out what 


happened? 
c. Would a review of this document assist you in remembering the 


matters that we are concerned about today? 
d. I am handing you what has been marked Exhibit “F” for 


identification. 
e. Please review it and tell me if it helps you to remember. 
f. Does that document refresh your recollection? 
g. Do you now have an independent recollection of the facts? 
h. Tell us what happened. 
 


G. Authenticating Handwriting in a Document: (by Non-Expert) 
1. You should ask the following questions in order to authenticate a 


handwritten document: 
a. Are you familiar with the handwriting of Mr. Smith? 
b. How are you familiar with Mr. Smith’s handwriting? 
c. I show you what has been marked Exhibit “G” for identification. 
d. Do you recognize the handwriting in this document? 
e. To whom does it belong? 
f. Move exhibit into evidence. 
 


H. Generally Admitting Documents into Evidence: If you are “stuck” in attempting 
to introduce documentary evidence at trial and do not remember how to do it, just recall the 
basic steps necessary to establish an evidentiary foundation: 


a. Show that the witness is familiar with the document that you are 
attempting to admit into evidence. 


b. Have the witness authenticate the document. 
c. Establish that the document is what it purports to be. 
d. Demonstrate the document’s relevance to the case. 
e. After you have accomplished the above steps, chances are that you 


have laid the proper foundation for the exhibit to be admitted into evidence.  You should then 
boldly offer it as your next exhibit in the case. 


 
I. Introducing Summaries:  


1. Summaries can be a great tool for family lawyers and are often 
underused, used incorrectly and/or notice requirements are not properly followed. For the benefit 
of the judge and to simplify presentation of the case, you may want to summarize voluminous 
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documents, such as bank statements. This process is particularly important in the case of 
electronically stored information, which is often voluminous, diverse in location, and subject to 
printouts that are not easily understood by judges. The procedure set forth in Fla. Stat. §90.956 is 
as follows: 


a. The party that intends to use the summary must give the opposing 
attorney timely written notice of the intention to use it as evidence. 


 
b. The notice [of intent] must be filed with the court and served on 


the opposing attorney. 
 


c. The summary and the original or an accurate duplicate of the 
documents from which the summary is compiled must be made available for examination and 
copying at a reasonable time and place. 


VI. ELECTRONIC EVIDENCE IN FAMILY LAW 
 


A. Preservation of Evidence: Special care needs to be taken with the preservation and 
custody of electronically stored information. If evidence, such as email or electronic records are 
in the hands of the opposing party then you should immediately send a preservation of evidence 
letter to avoid destruction or overwriting of the data and bolster the position that the opposing 
party had actual notice not to destroy, alter, or tamper with any potential evidence. Additionally, 
in the case of electronically stored information, you may need an expert to support or challenge 
the authenticity of the information. Authentication issues may involve creation, alteration, 
communication, location, software and handling of/chain of custody of the document.  


1. See below paragraph X (“Appendix”) containing sample form 
preservation letters. Note that some circuits/judges require their own/specific form preservation 
letters. 


 
B. Rules/Statutes Regarding Discovery: 


1. Fla. Fam. L.R.P. 12.280 (General Provisions Governing Discovery) 
authorizes discovery of electronically stored information (“ESI”). Subdivision (e) also provides 
some specific limitations on discovery of ESI. Under subdivision (e)(1), a person may object to 
a discovery request seeking electronically stored information. On a motion to compel discovery, 
or a motion for a protective order, the person from whom the discovery is sought must show 
that the information sought, or the format requested is not reasonably accessible because of 
undue burden or cost. If this showing is made, the court may nonetheless order the discovery if 
the requesting party shows good cause. However, the court may specify certain conditions of 
discovery, including ordering that some or all of the expenses incurred while complying with 
the discovery request be paid by the party seeking the discovery. Under subdivision (e)(2) the 
court, in addressing a motion pertaining to discovery of ESI, must limit the frequency or extent 
of discovery if it determines that the information sought is: (A) unreasonably cumulative or 
duplicative, or can be obtained from another source or in another manner that is more 
convenient, less burdensome, or less expensive; or (B) the burden or expense of the discovery 
outweighs its likely benefit. 


 
2. Fla. Fam. L.R.P. 12.410 (Subpoena) authorizes a subpoena requesting 
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electronically stored information. A person receiving a subpoena may object to the discovery of 
the ESI (see Fla. Fam. L.R.P. 12.280 above).  


 
3. Fla. Fam. L.R.P. 12.340 (Interrogatories to Parties) and Fla. Fam. L.R.P. 


12.350 (Production of Documents and Things and Entry Upon Land for Inspection and Other 
Purposes) allow for the production of electronically stored information, either as an answer to 
an interrogatory or in response to a specific request. Both rules provide for a party to produce 
the ESI in the form in which it is ordinarily maintained or in a reasonably usable form. 


 
4. Fla. Fam. L.R.P. 12.380 (Failure to Make Discovery; Sanctions) provides 


that, absent exceptional circumstances, a court may not impose sanctions on a party for failing 
to provide electronically stored information that was lost as a result of the routine, good-faith 
operation of an electronic information system. 


 
C. Discovery Requests:  


1. Requests for Production/Interrogatories/Requests for Admissions: 
a. Requests for Production: Requests for production of 


electronically stored information should specify the form or forms in which the electronically 
stored information is to be produced. You can ask for printouts of the opposing party’s 
Facebook, Instagram, twitter pages, etc. but also ask for production of the digital files used to 
create the same. Think of requesting information from the electronic database storage systems of: 
the spouse, a closely held company, an employer, friends or relatives, investment firms, other 
entities specific to the case. In a divorce case in Southern California, in an unpublished trial court 
opinion, the husband had given his old computer to the parties’ daughter. The wife turned the 
computer over to Computer Forensics, Inc., and was able to discover more assets than the 
husband had admitted. The assets were discoverable.  


i. Discovery of information on social networking 
websites simply requires applying basic discovery principles in a novel context. Root v. Balfour 
Beatty Const. LLC, 132 So. 3d 867 (Fla. 4th DCA 2014). 


 
ii. Generally, photographs posted on a social 


networking site are neither privileged from discovery in a civil action nor protected by any right 
of privacy, regardless of any privacy settings that the user may have established. Nucci v. Target 
Corp., 162 So. 3d 146 (Fla. 4th DCA 2015). 
 


iii. Because information that an individual shares 
though social networking web-sites like Facebook may be copied and disseminated by another, 
the expectation that such information is private, in the traditional sense of the word, is not a 
reasonable one. Nucci v. Target Corp., 162 So. 3d 146, 154 (Fla. 4th DCA 2015). 
 


iv. Compare with Holland v. Barfield, 35 So. 3d 953, 
956 (Fla. 5th DCA 2010) (holding that a discovery order requiring disclosure of private 
information on a computer hard drive and cell phone SIM card demonstrated irreparable harm). 
 


b. Interrogatories: You should ask about email addresses, 
usernames, user IDs, screen names, lists of websites, social media and blogs. You may want to 
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ask if a party has gifted any old computers to anyone else, of if there even are older, unused 
computers to access. 


c. Request for admissions: Requests for admission for 
authenticity of electronically stored information, email addresses, usernames and phone 
numbers can also avoid the need for witnesses. 


 
D. Authentication Issues/Hearsay Objections: Authentication may be achieved by 


Requests for Admissions, admissions during deposition, adoptive admission imputed to the 
recipient of the e-mail, admissions by a party opponent. Hearsay objections as to the contents of 
the electronic record may be overcome by the business record exception, the contents of the 
electronic record as a present sense impression, the contents of the electronic record as an 
excited utterance, the contents of the electronic record as statement against interest, the 
necessity exception to the rule against hearsay, the contents of the electronic record as relevant 
to explain conduct, or the contents of the electronic record to establish declarant’s intent.  


 
E. Emails:  Due to the growing use of the Internet, electronic mail is generally more 


common and used as a method of communication versus other forms of correspondence 
previously addressed in the paragraph on Documentary Evidence. As with all other types of 
documents, counsel seeking the admission of email messages or webpages must be prepared to 
authenticate the documents and establish that they are not barred by the hearsay rule. 
See, e.g., Whitley v. State, 1 So.3d 414 (Fla. 1st DCA 2009) (printout from Department of 
Corrections’ website).  


 
1. Authenticating Emails: The source and the handling of the email can be 


established through metadata associated with the email, through an electronic signature unique to 
one party, person or system, via other details of the form of the email consistent with a particular 
source or system, and through testimony. Proof of its authenticity may also be found in its 
contents or in the surrounding circumstances. Below are possible questions to assist in 
authenticating the email(s): 


 
a. The purported author’s known email address. 
b. The author’s electronic signature;  
c. The author’s name; 
d.  The author’s use of the same email address elsewhere; 
e. Reference to facts only the purported author or a small subset of 


individuals including the purported author would know; 
f. A witness testifies that the author told him to expect an email prior 


to its arrival; from the recipient reflects his or her knowledge of the contents of the sent email;  
g.  The email was received and accessed on a device in the possession 


and control of the alleged recipient. 
 
h. Reply letter doctrine:  pursuant to the reply letter doctrine, a letter 


can be authenticated upon a showing that it was apparently in reply to an earlier letter sent to the 
purported author of the reply letter. Sunbelt Health Care v. Galva, 7 So. 3d 556, (Fla. 1st DCA 
2009). The same practice can be provided in order to authenticate an email.  


i. Did you ever write to ..... (name of email's author) .....? 
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ii. When? 
iii. Why did you write to her? 
iv. What means of communication did you use (e.g., email) in 


writing to her? 
v. What Internet service did you use? What email program? 


vi. To what email did you send the email? 
vii. How did you know to use that email address? 


viii. Let me show you a copy of Exhibit A. Is this a copy of 
your email to ..... (name of author) .....? 


ix. Did you receive a response to Exhibit A? 
x. When? 


xi. How did you receive the response? 
xii.  Over what Internet service did you receive the response? 


[If applicable, ask:] Was it the same service over which you 
sent Exhibit A? 


xiii. With which email program did you receive the response? 
xiv.  Let me show you Exhibit B. Is this the response that you 


were describing? 
xv. From what email address did you receive the response? 


xvi.  Did you recognize that email address? How? 
xvii. How did you know it was ..... (name of author) .....'s email 


address? 
xviii. [If applicable, ask:] Did you have any further 


communications with ..... (name of author) ..... regarding 
Exhibit B? 
 


i. COMMENT: A hearsay objection may be raised in which case you 
may need to show that the Exhibit is a statement by the party opponent, or being offered to prove 
some fact other than the truth of its contents.  Fla. Stat. §90.801(1)(c); Fla. Stat. §90.803(18).  


 
F.                  Webpages/Social Media: In addition to email messages, a party may want to 


use printouts of social media webpages as a form of documentary evidence.   
 


1. Authenticating Social Media Posts 
a. Through the Creator of the Page:  


i. Show that the witness is familiar with the Facebook 
page/Instagram page etc.  


ii. Ask if it is active and who has access to it. 
iii. Anyone else have authorization to update or edit the page?  
iv. Hand copy of social media page to witness-ask if they 


recognize it/have witness authenticate it.  
v. Ask if they recognize print out/establish that the document 


is what it purports to be. 
vi. Fair and accurate representation of the page?  
vii. Offer it as your next exhibit in the case. 
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b.      Through a “friend” of the Page’s Creator:  
i. Show that the witness is familiar with the Page creator.  
ii.  Ask if friends with Page creator on social media networks. 
iii. Familiar with the Page? 
iv. Hand copy of social media page to witness-ask if they 


recognize it.  
v. Establish that the document is what it purports to be. 
vi. Fair and accurate representation of the page?  
vii. Offer it as your next exhibit in the case. 


 
G. Text Messages:  Text messages can be a treasure trove of information. It may be 


best to do a simple back up or archive of the phone as screen shots of text messages may not 
provide an accurate picture of the communication and/or may have been altered somehow. The 
trickier part is getting them into evidence and overcoming hearsay objections.  


 
1. Authenticating Text Messages:   


i. Show that the texts they seek to admit into evidence are 
accurate copies of the original text messages.  


ii. Show that the persons to whom they seek to ascribe the 
messages actually wrote them. 


a. The other party admitting they’re his texts. 


b. A witness who saw the messages created. 


c. Confirm phone numbers. 


d. Characteristics of the message itself. 


e. Circumstantial proof; and 


f. “Reply authentication,” in which a reply text is deemed 
authentic because it’s clearly in response to the text 
message that was initially sent. 


2. Relevant Cases: 
a. Jean-Philippe v. State, 123 So. 3d 1071 (Fla. 2013): Court affirmed 


admission of text messages downloaded from a phone by law enforcement officers. However, 
the main issue in Jean-Philippe was the purpose of the introduction of the messages-whether it 
was to prove the truth of the matter asserted. The Court held that most of the messages were not 
admitted for this purpose, and that those that were hearsay were subject to the party admission 
exception. “…[M]ost of text messages from appellant’s phone were not hearsay because they 
were not offered to prove the truth of the matter asserted therein…they were admitted to show 
the course of appellant’s conduct and were relevant to appellant’s motive for killing his wife. 
“Some of appellant’s statements in the text messages were admissible under section 
90.803(18)(a), Florida Statutes (2009), which provides that regardless of the availability of the 
declarant, ‘[a] statement that is offered against a party and is ... [t]he party’s own statement’ is 
admissible. Thus, for example, appellant’s text message to a friend stating that he was aware that 
Elkie wanted a divorce and that he was concerned that her mother was encouraging that decision, 
would be admissible under this statute. Accordingly, the trial court did not abuse its discretion by 
admitting the text messages.” 
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b. Gayle v. State, 216 So. 3d 656 (Fla. 4th DCA 2017): Extraction 


report which contained transcript of text messages between defendant and teenager was not a 
“statement” made by a “declarant” and thus was not hearsay. Report was more akin to a 
photograph then a written assertion by an individual or business.  
 


c. Symonette v. State, 100 So. 3d 180 (Fla. 4th DCA 2012): 
Photographs of a phone were “genuinely what the State claims-pictures” without suggesting that 
pictures were themselves a statement.  


 
 


H. Cyber-Misconduct/Wire Tapping:  
 


1. Fla. Stat. §934.03: Interception and disclosure of wire, oral, or electronic 
communications are prohibited. 


 
2. Fla. Stat. §934.06: prohibits the recording of oral communications without a 


person’s consent or knowledge and the disclosing of such recordings. 
 


i. “Whenever any wire or oral communication has been intercepted, no part 
of the contents of such communication and no evidence derived therefrom may be received 
in evidence in any trial, hearing, or other proceeding in or before any court, grand jury, 
department, officer, agency, regulatory body, legislative committee, or other authority of the 
state, or a political subdivision thereof, if the disclosure of that information would be in 
violation of this chapter…” Fla. Stat. §934.06 (Emphasis Added).  


 
3. Cases: 


a. Young v. Young, 96 So.3d 478 (Fla. 1st DCA 2012): Wife’s 
conduct of changing husband’s e-mail password, appropriating his e-mails, and including 
information from them in a filing in dissolution of marriage proceeding did not amount to 
“cyberstalking,” as would support a domestic violence injunction against her, although it was 
improper behavior, where her conduct did not include electronic communications of words, 
images, or language directed at husband. See also Murphy v. Reynolds, 55 So.3d 716 (Fla. 1st 
DCA 2011) (implicitly approving the finding that “offensive email, hacking into another 
person’s email account, deleting email or changing an email signature,” could be grounds for a 
repeat-violence injunction under section 784.046(2), Florida Statutes (2009), though not in that 
case).  


 
b. France v. France, 90 So.3d 860 (Fla. 5th DCA 2012): Ex-wife, 


who was North Carolina resident, was subject to personal jurisdiction in Florida in ex-husband’s 
action for violation of Florida Security of Communications Act based upon ex-wife’s alleged 
illegal recording of telephone calls between ex-wife, who was in North Carolina, and ex-
husband, who was in Florida.  
 


c. O’Brien v. O’Brien, 899 So.2d 1133 (Fla. 5th DCA 2005): Wife 
illegally “intercepted” husband’s electronic communications with another woman via electronic 
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mail and instant messaging, within meaning of Security of Communications Act, when she 
installed spyware program on computer which simultaneously copied electronic communications 
as they were being transmitted. 


 
d. State v. Caraballo, 198 So. 3d 819 (Fla. 2d DCA 2016): Defendant 


did not have a reasonable expectation of privacy in recorded statements made to employer, and 
thus recording was admissible at trial for grand theft based on defendant's alleged act in taking 
money from employer, where statements occurred at a sales counter in an area that was open to 
the public, not in a private office, and the business was open to the public at the time the 
recording was made, there was a sign at the front of the store notifying everyone who entered 
that the business had constant video and audio surveillance, cameras inside the store were in 
visible locations, and defendant admitted she was aware of the cameras 


“The Florida Supreme Court has held that ‘for an oral conversation to be protected under 
section 934.03 the speaker must have an actual subjective expectation of privacy, along with a 
societal recognition that the expectation is reasonable.’ State v. Smith, 641 So.2d 849, 852 
(Fla.1994) (citing State v. Inciarrano, 473 So.2d 1272 (Fla.1985)). In determining whether 
the speaker’s expectation of privacy is reasonable, courts should examine the location of the 
conversation, the type of communication at issue, and the manner in which the communication 
was made. Abdo v. State, 144 So.3d 594, 596 (Fla. 2d DCA 2014) (citing Stevenson v. State, 667 
So.2d 410, 412 (Fla. 1st DCA 1996)). We conclude that Ms. Caraballo did not have a reasonable 
expectation that her statements could not be intercepted.” 


 
I. Other Resources: 


1. Law.Com: Electronic Data Discovery 
http://www.law.com/special/supplement/e_discovery/preparation_is_key.shtml 


 
2. Steven Ungar and Katherine Foldes, Electronic Evidence: Issues Arising in 


Domestic Relations Cases 
http://www.lanepowell.com/pubs/pdf/ungars_001.pdf 


 
3. Electronic Evidence Information Center 


http://www.e-evidence.info/legal.html (A pretty amazing site, with links to 
hundreds of other sites and articles on e-discovery) 


 
4. LexisNexis Applied Discovery Center on Electronic Discovery 


http://www.lexisnexis.com/applieddiscovery/clientResources/eDiscoveryInDepth.
asp 


 
5. ABA Law Practice Management: Systematic Discovery and Organization of 


Electronic Evidence (Feb. 2003) 
http://www.abanet.org/lpm/lpt/articles/tch0214031.html 
 


6. Rehman Technology Services: Case Law on Admissibility of Electronic Evidence 
http://www.surveil.com/case_law.htm 
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7. Unlocking, Discovering and Using Digital Evidence (Annual Meeting 2003) 
http://www.abanet.org/scitech/annual/5.pdf 
(contains sample preservation letters, requests, interrogatories, etc.) 
 


8. SETEC Investigations, Legal Tools 
http://www.setecinvestigations.com/lawlibrary/legaltools.php 


 
9. Discovery Resources 


Sample electronic discovery interrogatories and requests for production  
http://www.discoveryresources.org/docs/eddrequest.doc 
 
VII. ADMISSIBILITY OF EXPERT TESTIMONY:  


FRYE VS. DAUBERT-THE LATEST 
 


A. Frye Standard: The Frye standard, which was adopted in Florida in 1952, admits 
expert testimony following a two-prong inquiry for the admissibility of scientific evidence: 
whether the scientific theory or discovery from which the expert derived his or her opinion is 
reliable and whether the opinion is sufficiently established to have gained general acceptance in 
the particular field in which it belongs. The Frye standard only applies to expert testimony that 
involves “new or novel scientific evidence.” It does not apply to “pure opinion” or an expert’s 
reasoning or conclusion. Contrast an expert choosing to give an expert opinion without any basis 
in scientific literature (not subjected to Frye and likely admissible) vs. the expert using scientific 
literature as a basis in helping form an opinion (likely scrutinized by the court under Frye).   In 
sum, the focus of Frye is not on the testimony itself, but rather on whether the testing and 
procedure followed in reaching that testimony was generally accepted as reliable. The scientific 
community serves as the gatekeepers of admissible expert testimony. 
 


B. Daubert Standard: Effective July 1, 2013, the Florida Legislature adopted the 
more stringent Daubert standard governing the admissibility of expert testimony, which replaced 
the Frye Standard. The Daubert standard applies to all expert testimony and admits expert 
testimony when it is both reliable and relevant. The trial court is tasked with evaluating the 
credentials of the proffered expert witness and serving as a gatekeeper to ensure that the 
testimony is based upon a reliable foundation. The trial judge must make the preliminary 
determination of whether the underlying methodology is scientifically valid. The Daubert court 
identified non-exclusive factors that the court may consider in making this determination: 
whether the methodology has been or is amenable to testing; whether it has been subjected to 
peer review and/or publication; the known and potential error rate of the methodology; and 
whether it has been generally accepted in the relevant scientific community.  Under Daubert, it is 
the judge who serves as the gatekeeper of admissible evidence.  
 


C. Florida Supreme Court’s Failure to adopt legislative changes replacing the Frye 
Standard with the Daubert Standard: In re Amendments to Florida Evidence Code, 210 So. 3d 
1231 (Fla. 2017): On February 16, 2017, the Florida Supreme Court declined to adopt certain 
legislative changes to the Florida Evidence Code “to the extent they are procedural”, which 
amended sections 90.702 (Testimony by experts) and 90.704 (Basis of testimony by experts), by 
replacing the Frye standard for admitting expert opinion evidence with the Daubert standard. 
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Citing “grave constitutional concerns,” including undermining a litigant’s right to a jury trial and 
denying access to the Courts, the court relied on these grave constitutional concerns as the 
impetus for departing from its policy of adopting procedural provisions of the Florida Evidence 
Code. The Court did not find that the amendment is procedural or substantive and did not 
conclude that it was unconstitutional.  The Court deferred these issues and simply “decline[d] to 
adopt the Daubert Amendment to the extent that it is procedural, due to the constitutional 
concerns raised, which must be left for a proper case or controversy.” 
See In re Amendments to Florida Evidence Code, 210 So. 3d 1231, 1239 (Fla. 2017). 


 
D. Where Does this Leave Us?: The Court’s opinion leaves the door open as to 


whether the Daubert amendment is procedural or substantive and also unconstitutional. If the 
amendment is found to be procedural, then Florida will revert to the Frye standard. If the 
Legislature’s amendment is subsequently held to be substantive, Florida may now be a Daubert 
state. On July 11, 2017 the Florida Supreme Court agreed to decide the proper standard for 
admitting expert causation testimony when it accepted the case of DeLisle v. Crane Co., et al., 
No. SC16-2182, Fla. Sup. The case involves a plaintiff, Richard DeLisle, who was diagnosed 
mesothelioma and claimed it was contracted from smoking Kent cigarettes when they used 
asbestos in the filters, and from handling gaskets that contained asbestos when he worked at a 
paper mill.  DeLisle subsequently filed suit in the 17th Judicial Circuit against 16 companies 
whose conduct allegedly exposed him to asbestos. At trial DeLisle relied on various experts’ 
causation testimony. The defendants unsuccessfully moved to exclude the experts’ testimony 
under Daubert. An $8 million judgment was entered against the defendants. The defendants 
appealed and a panel of the Fourth District Florida Court of Appeal decided that under Daubert, 
two of the experts should not have testified and overturned the jury verdict and award DeLisle 
had won in the trial court. DeLisle appealed to the Florida Supreme Court and now the Court is 
set to revisit the issue of Daubert vs. Frye. Stay tuned… 


 
VIII.  OTHER SPECIAL EVIDENTIARY ISSUES  


AND CONSIDERATIONS IN FAMILY LAW 
 


A. Judicial Notice: Effective October 5, 2017 the Florida Supreme Court adopted 
new rule Fla. Fam. L.R.P. 12.4501 (Judicial Notice) to reflect the provisions of Fla. Stat. 
§90.204(4) pertaining to the taking of judicial notice in family law cases. The new rule provides 
that “in family cases, the court may take judicial notice of any matter described in section 
90.202(6), Florida Statutes, when imminent danger to the persons or property has been alleged 
and it is impractical to give prior notice to the parties of the intent to take judicial notice. 
Opportunity to present evidence relevant to the propriety of taking judicial notice under section 
90.204(1), Florida Statutes, may be deferred until after a judicial action has been taken. If 
judicial notice is taken under this rule, the court must, within 2 business days, file a notice in the 
pending case of the matters judicially noticed. For purposes of this rule, the term “family cases” 
has the same meaning as provided in the Florida Rules of Judicial Administration.”  


 
B. Guardian Ad Litem Records/Reports vs. Social Investigation Studies:  


1.             GAL Records are Confidential: 
a. Fla. Stat. §61.404: The guardian ad litem shall maintain as confidential all 


information and documents received from any source described in s. 61.403(2) and may not 
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disclose such information or documents except, in the guardian ad litem’s discretion, in a report 
to the court, served upon both parties to the action and their counsel or as directed by the court. 
 


b. Denial of husband’s discovery request to obtain from guardian ad litem 
statutorily-privileged information and documents pertaining to custody case did not violate 
husband’s due process rights where guardian filed and served on the parties and their counsel a 
report containing his investigation and recommendations and, in the report, disclosed all persons 
interviewed in connection with case so that husband was free to interview or depose any of them. 
Metcalfe v. Metcalfe, 655 So. 2d 1251 (Fla. 3d DCA 1995). 


 
2. Hearsay Rules DO apply to Guardian Ad Litem: The act of filing the 


report [of the Guardian Ad Litem] does not place the report in evidence. When a Guardian 
attempts to testify to hearsay statements and a valid hearsay objection is raised, that objection 
should be sustained.  Scaringe v. Herrick, 711 So. 2d 204, (Fla. 2d DCA 1998).  


 
a. The statute does not provide that the report is admissible. 


 
3. Social Investigations/Hearsay Permitted: 


a.       Fla. Fam. L.R.P. 12.364 
i. Fla. Fam. L.R.P. 12.364(b): When the issue of timesharing, 


parental responsibility, ultimate decision-making, or a parenting plan for a minor child is in 
controversy, the court, on a motion of any party or the court’s own motion, may appoint an 
investigator under section 61.20, Florida Statutes…The social investigator must be qualified as 
an expert under section 90.702, Florida Statutes, to testify regarding the written study.  


ii. Fla. Fam. L.R.P. 12.364(e): The investigator shall prepare a written 
study with recommendations regarding a parenting plan, including a written statement of facts 
found in the social investigation on which the recommendations are based. The written study 
with recommendations shall be furnished to the court and a copy provided to all parties of 
records by the investigator at least 30 days before any hearing at which the court is to consider 
the written study and recommendations, unless otherwise ordered by the court. 


iii. Fla. Fam. L.R.P. 12.364(g): On motion of any party, the court may 
order the investigator to produce the investigator’s complete file to another qualified 
investigator for review by such investigator, who may render an opinion and testify. 


 
b. Fla. Stat. §61.20(1): The court may consider the information contained in 


the study in making a decision on the parenting plan and the technical rules of evidence do 
not exclude the study from consideration. 


i. The statute specifically provides for the admissibility of the written 
study.   
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C. Summary of Evaluations and Admissibility: 


Person/Type 
of 
Evaluation 


Statute 
Appointing 


Report  
Admissible 
 


Hearsay  
Admissible 


Discovery of File Discovery of Underlying  
Facts/Witness Statements 


Guardian 
Ad Litem 


Fla. Stat. 
§61.401 
 


Maybe. 
Report is 
required to be 
filed but not 
automatically 
placed into 
evidence. 


NO NO 
 
The documents and information 
relied on by the GAL in 
compiling the report are 
confidential, however, and not 
subject to discovery by a party.  


If a GAL attempts to testify 
regarding hearsay/witness 
statements contained in the 
report, a valid hearsay 
objection should be sustained. 
 
The attorney wishing to 
challenge the report is advised 
to take depositions from 
persons interviewed by the 
GAL. 


Psychological 
Evaluation-
Evaluation of 
minor child 


Fla. Fam. 
L.R. P. 
12.363 
 


The report 
shall not be 
filed in the 
court file 
unless or until 
it is properly 
admitted into 
evidence and 
considered by 
the court.  


NO On motion of any party, the 
court may order the expert to 
produce the expert's complete 
file to another expert at the 
initial cost of the requesting 
party, for review by such 
expert, who may testify. 


See “Discovery of File”. 


Social 
Investigation/ 
Parenting 
Plan 
Evaluation/ 
Psychological 
Evaluation 


Fla. Stat. 
§61.20 
Fla. Fam. 
L.R. P. 
12.364 
 
 


Technical 
rules of 
evidence do 
not exclude 
the study from 
consideration 


YES On motion of any party, the 
court may order the investigator 
to produce the investigator's 
complete file to another 
qualified investigator for review 
by such investigator, who may 
render an opinion and testify. 


See “Discovery of File”. 


Examination 
of Persons 
(vocational, 
employability
, physical 
condition, 
etc.) 


Fla. Fam. L. 
R. P. 12.360 


Maybe. 
This 
subdivision 
does not 
preclude 
discovery of a 
report of an 
examiner or 
taking the 
deposition of 
the examiner 
in accordance 
with any other 
rule. 
 


NO If requested by the party to 
whom a request for 
examination or against whom 
an order is made or by the 
person examined, the party 
requesting the examination 
must deliver to the other party a 
copy of a detailed written report 
of the examiner setting out the 
examiner's findings, including 
results of all tests made, 
diagnosis, and conclusions, 
with similar reports of all 
earlier examinations of the 
same condition. 


This subdivision does not 
preclude discovery of a report 
of an examiner or taking the 
deposition of the examiner in 
accordance with any other 
rule. 
 
The examiner may be called as 
a witness by any party to the 
action, but is not to be 
identified as appointed by the 
court. 







30 
 


D. Fla. Fam. L.R.P. 12.742. Parenting Coordination:  
 


i. Fla. Fam. L.R.P. 12.742(m):  A parenting coordinator shall not be 
called to testify or be subject to the discovery rules of the Florida Family Law Rules of 
Procedure unless the court makes a finding of good cause. A party must file a motion, alleging 
good cause why the court should allow the parenting coordinator to testify or be subject to 
discovery. The requesting party shall serve the motion and notice of hearing on the parenting 
coordinator. The requesting party shall initially be responsible for the parenting coordinator’s 
fees and costs incurred as a result of the motion.  


 
E. Fla. Fam. L.R.P. 12.407. Testimony and Attendance of Minor Child: No minor 


child shall be deposed or brought to a deposition, brought to court to appear as a witness or to 
attend a hearing, or subpoenaed to appear at a hearing without prior court order based on good 
cause shown unless in an emergency situation. This provision shall not apply to uncontested 
adoption proceedings. 


 
F. Fla. Fam. L.R.P. 12.363. Evaluation of Minor Child: 
 


i. Fla. Fam. L.R.P. 12.363(b)(2): On motion of any party, the court 
may order the expert to produce the expert’s complete file to another expert at the initial cost of 
the requesting party, for review by such expert, who may testify. 


 
ii. Fla. Fam. L.R.P. 12.363(c): Any other expert who has treated, 


tested, interviewed, examined, or evaluated a child may testify only if the court determines that 
good cause exists to permit the testimony. The fact that no notice of such treatment, testing, 
interview, or examination of a child was given to both parents shall be considered by the court as 
a basis for preventing such testimony. 


iii.Fla. Fam. L.R.P. 12.363(e): An expert appointed by the court shall 
be subject to the same examination as a privately retained expert and the court shall not entertain 
any presumption in favor of the appointed expert’s findings. Any finding or report by an 
expert appointed by the court may be entered into evidence on the court’s own motion or 
the motion of any party in a manner consistent with the rules of evidence, subject to cross-
examination by the parties. Any report filed with the court shall be in compliance with Florida 
Rule of Judicial Administration 2.425. The report shall not be filed in the court file unless or 
until it is properly admitted into evidence and considered by the court. The court shall 
consider whether the report should be sealed as provided by Florida Rule of Judicial 
Administration 2.420.  


iv.Collins v. Collins, 873 So. 2d 1261 (Fla. 1st DCA 2004) (party’s 
licenses mental health professional was forbidden to render an opinion on custody when 
professional relied on data outside of the file of the court appointed mental health expert, 
including a review of depositions and contacts with the child’s aunt and grandfather.  


 
G. Mental Health Records of a Party: Particularly in the context of parenting plan 


disputes, parties will often seek the mental health records of the other party to bolster their case 
and/or demonstrate that a certain parenting plan is not in the minor children’s best interest.  


 







31 
 


1. Fla. Stat. §90.503(2):  A patient has a privilege to refuse to disclose, and to 
prevent any other person from disclosing, confidential communications or records made for the 
purpose of diagnosis or treatment of the patient’s mental or emotional condition, including 
alcoholism and other drug addiction, between the patient and the psychotherapist, or persons 
who are participating in the diagnosis or treatment under the direction of the psychotherapist. 
This privilege includes any diagnosis made, and advice given, by the psychotherapist in the 
course of that relationship.  


 
2. Obtaining Disclosure of the Records:  


a. The burden rests on the party seeking otherwise privileged information to 
show that the patient has placed his or her mental condition in issue. Quinney v. Quinney, 890 
So. 2d 407 (Fla. 5th DCA 2004). 


 
b. Only in situations where calamitous events such as an attempted suicide 


occur during a pending custody dispute have courts found that the mental health of the parent is 
sufficiently at issue to warrant finding no statutory privilege exists. Attorney ad Litem for D.K. 
v. Parents of D.K., 780 So. 2d 301 (Fla. 4th DCA 2001); See Miraglia v. Miraglia, 462 So.2d 
507 (Fla. 4th DCA 1984); Critchlow v. Critchlow, 347 So.2d 453 (Fla. 3d DCA 1977).  
 


3. Preventing Disclosure of the Records: 
a. A party does not place his or her mental condition at issue so as to waive 


psychotherapist-patient privilege merely by seeking shared parental responsibility or “custody” 
in a dissolution proceeding. Freshwater v. Freshwater, 659 So. 2d 1206, 1207 (Fla. 3d DCA 
1995).  


 
b. The mere claim by the Husband that he needs the Wife’s medical records 


does not outweigh the Wife’s ability to maintain her privacy regarding intimate medical matters. 
See Peisach v. Antuna, 539 So. 2d 544 (Fla. 3d DCA 1989).  


 
4. Getting Around the “At Issue” Requirement: 


a. “… [C]ourts have instructed that the more appropriate method of securing 
the necessary information regarding the parent's psychological state to aid in determining the 
best interest of the child is to require an independent psychological or psychiatric examination of 
the parent or parents. In this way, the trial court obtains essential information without interfering 
with the psychotherapist/patient confidentiality privilege.” Attorney ad Litem for D.K. v. Parents 
of D.K., 780 So. 2d 301 (Fla. 4th DCA 2001); See also Leonard v. Leonard, 673 So.2d 97 (Fla. 
1st DCA 1996); Schouw v. Schouw, 593 So.2d 1200 (Fla. 2d DCA 1992). 


 
b. Try to enter into agreement to have records sought sent directly to a third -


party evaluator (e.g. parenting plan evaluator).  
 


i. Records provided pursuant to independent evaluator/Fla. Stat. 
§61.20: Although the independent psychological evaluation process in child custody matters is 
intended to avoid disclosure of past records, records that the parties voluntarily give the 
independent evaluator lose their privileged status. Zarzaur v. Zarzaur, 213 So. 3d 1115 (Fla. 1st 
DCA 2017).  
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IX.     CONCLUSION 
 


 To be truly in control in trial, you must learn to master the Rules of Evidence. Once you 
learn how to effectively use the Rules of Evidence, you will be empowered in the courtroom and 
will be able to enjoy the confidence of knowing that you are able to take on any evidentiary 
challenge. 
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X.     APPENDIX 
 
A. Sample Preservation of Evidence Letter 1: 


_________, 2018 
VIA E-MAIL 
 
___________________, Esq. 
___________________ 
___________________ 
___________________ 
 
 Re: The Marriage of _____________ and _____________ 
   Case No.: _____________ 
 
Dear _____________: 
 


As you know, ______________________________ (law firm), represents the 
Petitioner/Husband, _____________, (Mr. _____________). By this letter, Respondent/Wife, 
_____________ (Mrs. _____________) is hereby requested to put in place a litigation hold policy, 
with respect to the above-reference case relative to _____________, _____________ and 
_____________, by not destroying, concealing, or altering any paper or electronic files and other 
data generated by and/or stored on Mrs. _____________’s computers, smart phone, social media 
websites including, but not limited to, Facebook, Twitter, LinkedIn, Instagram, Tumblr, Flickr, 
Myspace, Skype, WhatsApp, Kik, Viper, Reddit, Hootsuite, Tweetbot, Snap Chat and Tango, storage 
media (e.g., hard disks, hard drives, backup tapes or other backup), or any other electronic data, such 
as voice mail, email or text messages. Failure to comply with this notice may result in severe 
sanctions and liability in tort for spoliation of evidence or potential evidence. 
 
 Through discovery, we expect to obtain from Mrs. _____________  a number of documents 
and other information, including files, memos, pictures, and videos stored on Mrs. _____________’s 
computer storage media obtained from (by any and all methods) and relative to _____________, 
_____________ and _____________. To avoid spoliation, Mrs. _____________ will need to provide 
the data requested on the original media. Do not reuse any media to provide this data. Although we 
may bring a motion for an order preserving documents and things from destruction or alteration, Mrs. 
_____________’s obligation to preserve documents and things for discovery in this case arises in law 
and equity independently from any order on such motion. 
 


Electronic documents and the storage media on which they reside contain relevant, 
discoverable information beyond what may be found in printed documents. Therefore, even where a 
paper copy exists, we will seek all documents in their electronic form along with information about 
those documents contained on the media. We will also seek paper printout of only those documents 
that contain unique information not otherwise contained in their electronic form (Such as paper 
documents containing handwriting, signatures, marginalia, drawings, annotations, highlighting and 
redactions) along with any paper documents for which no corresponding electronic files exist.  
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Our discovery requests may also ask for certain data on hard disks, flash drives and backup 
media used in Mrs. _____________’s computers, some of which data are not readily available to an 
ordinary computer user, such as “deleted” files and “file fragments”. As you may know, although a 
user may “erase” or “delete” a file, the only thing that is really erased is a reference to that file in a 
table on the hard disk; unless overwritten with new data, a “deleted” file can be as intact on the disk 
and subject to our discovery requests.  Mrs. _____________’s obligation to maintain and not alter or 
destroy, includes but is not limited to the following: 
 
Introduction: Description of Files and File Types Sought 
 


All digital or analog electronic files, including “deleted” files and file fragments, store in 
machine-readable format on magnetic, optical or other storage media, including the hard drives or 
flash drives used by Mrs. _____________’s computers and their backup media (e.g., other hard 
drives, backup tapes, backup, flash drives, CD-ROMs) or otherwise, regardless of whether such files 
have been reduced to paper printouts. 
 


More specifically, Mrs. _____________  is to preserve all e-mails and text messages, both 
sent and received, whether internally or externally; all word-processed files, including drafts and 
revisions; all spreadsheets, including drafts and revisions; all databases; all CAD (computer-aided 
design) files, including drafts and revisions; all presentation data or slide shows produced by 
presentation software (Such as Microsoft PowerPoint); all graphs, charts, and other data produced by 
project management software (such as Microsoft Project); all data generated by calendaring, task 
management, and personal information management (PIM) software (such as Microsoft Outlook or 
Lotus Notes); all data created with the use of smart phones or tablets, such as iPhone, Blackberry, 
Samsung Galaxy or Other Apple IOS and/or Windows CE, Android, HTC, Pocket PC or Windows 
Mobile devices, iPads, Galaxy tablet or any other tablets; all data created with  
the use of document-management software; all data created with the use of paper and electronic mail 
logging and routing software; all Internet and Web-browser-generated history files, caches and 
“cookies” files generated by Mrs. _____________  by users through the use of computers and/or 
telecommunications, including, but not limited to, voice mail.  Further, Mrs. _____________  is to 
preserve any log or logs of network for her use, whether kept in paper or electronic form, and to 
preserve all copies of its backup tapes and the software necessary to reconstruct the data on those 
tapes, so there can be made a complete, bit-by-bit “mirror” evidentiary image copy of the storage 
media of each and every personal computer in Mrs. _____________’s control and custody, as well as 
image copies of all hard drives retained by Mrs. _____________  and no longer in service, but in use 
at any time from January 1st 201___ to the present. 
 
 Mrs. _____________  is also not to pack, compress, purge or otherwise dispose of files and 
parts of files unless a true and correct copy of such files are made.  Mrs. _____________  is also to 
preserve and not destroy all passwords, decryption procedures (including, if necessary, the software 
to decrypt the files); network access codes, ID names, manuals, tutorials, written instructions, 
decompression or reconstruction software and any and all other information and things necessary to 
access, view and (if necessary) reconstruct the electronic data we will request through discovery. 
 
1. Records: 


 
A. All e-mail and information about e-mail (including message contents, header 


information, and logs of e-mail system usage) sent or received regarding the 
following: determination of a parenting plan, Mr. _____________’s request to 
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relocate with the children, equitable distribution, spousal support, child support, 
attorney fees,  _____________ and _____________, and the Guardian Ad Litem. 


 
B. All databases (including all records and fields and structural information in such 


databases), containing any reference to and/or information about or related to the 
persons or entities referenced in paragraph “A” above. 


 
C. All logs of activity (both in paper and electronic formats) on computer systems and 


networks that have or may have been used to process or store electronic data 
containing information about or related to the persons or entities referenced in 
paragraph “A” above. 


 
D. All word processing files, including prior drafts, “deleted” files and file fragments, 


containing information about or related to the person or entities referenced in 
paragraph “A” above. 


 
E. With regard to electronic data created by application programs that process financial, 


accounting and billing information, all electronic data files, including prior drafts, 
“deleted” files, and file fragments, containing information about or related to the 
persons or entities referenced in paragraph “A” above. 


 
F. All files, including prior drafts, “deleted” files and file fragments, containing 


information from electronic calendars and scheduling programs regarding or related 
to the persons or entities referenced in paragraph “A” above. 


 
G. All electronic data files, including prior drafts, “deleted” files and file fragments 


about or related to the persons or entities referenced in paragraph “A” above. 
 
H. All text messages. 


 
2. Online Data Storage on Mainframes and Minicomputers: With regard to  


online storage and/or direct access storage devises attached to Mrs. _____________’s 
computers: Mrs. _____________  is not to modify or delete any electronic data files, 
“deleted” files and file fragments existing at the time of this letter’s delivery, which meet the 
definitions set forth in this letter, unless a true and correct copy of each such electronic data 
file has been made and steps have been taken to ensure that such a copy will be preserved and 
accessible for purposes of this litigation. 


 
3. Offline Data Storage, Backups and Archives, Tapes and Other Removable Electronic 


Media: With regard to all electronic media used for offline storage, including magnetic tapes 
and cartridges and other media that, at the time of this letter’s delivery, contained any 
electronic data meeting the criteria listed in paragraph 1 above, Mrs. _____________  is to 
stop any activity that may result in the loss of such electronic data, including rotation, 
destruction, overwriting and/or erasure of such media in whole or in part.  This request is 
intended to cover all removable electronic media used for data storage in connection with 
their computer systems, including magnetic tapes and cartridge, magneto-optical disks, 
floppy diskettes and all other media, whether used with personal computers, minicomputers 
or mainframes or other computers and whether containing backup and/or archive data sets 
and other electronic data for all of their computer systems. 
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4. Replacement of Data Storage Devices: Mrs. _____________  is not to dispose of any 


electronic data storage devices and/or media that may be replaced due to failure and/or 
upgrade and/or other reasons that may contain electronic data meeting the criteria listed in 
paragraph 1 above. 


 
5. Fixed Drives on Stand-Alone Personal Computers: With regard to electronic data meeting 


the criteria listed in paragraph 1 above, which existed on fixed drivers attached to personal 
computers at the time of this letter’s delivery, Mrs. _____________  is not to alter, erase, 
wipe or scrub such electronic data and not to perform other procedures (such as data 
compression and disk defragmentation or optimization routines) that may impact such data, 
unless a true and correct copy has been made of all directory listings (including hidden files) 
for all directories and subdirectories containing such files and arrangements have been made 
to preserve copies during the pendency of this litigation. 


 
6. Programs and Utilities: Mrs. _____________  is to preserve copies of all application 


programs and utilities which may be used to process electronic data covered by this letter. 
 
7. Log of System Modifications: Mrs. _____________  is to maintain an activity log to 


document modifications made to any electronic data processing system that may affect the 
system’s capability to process any electronic data meeting the criteria listed in paragraph 1 
above. 


 
8. Evidence Created Subsequent to This Letter: With regard to electronic data created 


subsequent to the date of delivery of this letter, relevant evidence is not to be destroyed and 
Mrs., _____________  is to take whatever steps are appropriate to avoid destruction of 
evidence.  


 
9. Please note, all records requested are not only for what there was prior to litigation, but since 


and through the present. 
 
       Very Truly Yours, 
 
 
       _____________ 


 
   
cc: Mr. _____________ 
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B. Sample Preservation of Evidence Letter 2: 
 
 
 


_____________, 2018 
 


VIA E-MAIL 
_____________ 
_____________
_____________
_____________
 
 Re: The Marriage of _____________
  
 
DEMAND FOR PRESERVATION OF ELECTRONICALLY STORED INFORMATION 


 
Dear _____________: 


 
Please be advised that my client and I believe that electronically stored information (ESI) 


is an important and irreplaceable source of discovery and/or evidence in connection with the 
dispute described above. As litigation is necessary to protect Mr. _____________’s rights, the 
discovery requests to be served in this matter will seek information from computer systems, 
removable electronic media and other locations. Therefore, your client is to immediately take all 
steps necessary to prevent the destruction, loss, concealment, or alteration of any paper, 
document, or electronically stored information and other data or information generated by and/or 
stored on her computers, the parties’ security cameras/DVR and storage media (e.g., thumb 
drives, hard disks, floppy disks, backup tapes, etc.), and e-mail(s) related to any of the issues that 
will arise in this matter, including but not limited to her sources of income, assets, monies 
owned, and other relevant information regarding the above-cited matter. 
 


As used herein, “you” and “your” refers to _____________, and any entities in which she 
owns any interest, and its predecessors, successors, parents, subsidiaries, divisions or affiliates, 
and their respective officers, directors, agents, attorneys, accountants, employees, partners, or 
other persons occupying similar positions or performing similar functions.  
 


ESI should be afforded the broadest possible definition and includes (by way of example 
and not as an exclusive list) potentially relevant information electronically, magnetically or 
optically stored as: 


 
 Any and all Camera and/or any and all other security footage and/or video;  
 Digital communications (e.g. e-mail, voicemail, instant messaging); 
 Word processed documents (e.g., Word or WordPerfect documents and drafts); 
 Spreadsheets and tables (e.g., Excel or Lotus 123 worksheets); 
 Accounting Application Data (e.g., QuickBooks, Money, Peachtree data files); 
 Image and Facsimile Files (e.g., .PDF, .TIFF, .JPG, .GIF images); 
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 Sound Recordings (e.g., .WAV and .MP3 files); 
 Video and Animation (e.g., .AVI and .MOV files); 
 Databases (e.g., Access, Oracle, SQL Server data, SAP); 
 Contact and Relationship Management Data (e.g., Outlook, ACT!); 
 Calendar and Diary Application Data (e.g., Outlook PST, Yahoo, blog tools); 
 Online Access Data (e.g., Temporary Internet Files, History, Cookies); 
 Presentations (e.g., PowerPoint, Corel Presentations) 
 Network Access and Server Activity Logs; 
 Project Management Application Data; 
 Computer Aided Design/Drawing Files; and, 
 Back Up and Archival Files (e.g., Zip, GHO) 


 
ESI resides not only in areas of electronic, magnetic and optical storage media reasonably 


accessible to you, but also in areas you may deem not reasonably accessible. You are obliged to 
preserve potentially relevant evidence from both these sources of ESI, even if you do not 
anticipate producing such ESI. The demand that you preserve both accessible and inaccessible 
ESI is reasonable and necessary. Pursuant to Rule 1.280 of the Florida Rules of Civil Procedure, 
you must identify all sources of ESI you decline to produce and demonstrate to the court why 
such sources are not reasonably accessible. For good cause shown, the court may then order 
production of the ESI, even if it finds that it is not reasonably accessible. Accordingly, even ESI 
that you deem reasonably inaccessible must be preserved in the interim so as not to deprive the 
Husband of his right to secure the evidence or the Court of its right to adjudicate the issue. 
 
Preservation Requires Immediate Attention 


You must act immediately to preserve potentially relevant ESI including, without 
limitation, information with the earlier of a Created or Last Modified date on or after 
_____________ through the present date and concerning: 
 


1. Your balance sheets; 
2. Your financial statements and profit and loss statements; 
3. Your income statements and income tax returns; 
4. Your historical audits; 
5. Your credit card statements; 
6. Your bank account statements, cancelled checks and deposit slips; 
7. Copies of the deeds, tax bills, title insurance, and closing statement for all real property 


currently owned by the corporation or bought and sold during the past three (3) years; 
8. Any appraisal reports or inventories for real or personal property; 
9. Copies of the mortgage and promissory note for all real property you own; 
10. Copies of any Lease Agreements you entered;  
11. Your Articles of Incorporation or Operating Agreements and all amendments thereto and 


your Shareholder Agreements; 
12. Your business summaries or executive summaries; 
13. Your employment agreements; 
14. Your business valuations and/or projections prepared for any purpose; 
15. Your annual reports; 
16.  Your UCC filings, whether as debtor or secured party; 
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17.  Any liens or judgments, whether or not in your favor;  
18. Your general ledger, working trial balances and accountant(s)’ work papers; 
19. Your accounts payables and accounts receivables reports; 
20. For your Subchapter S-Corporations, all Form K-1s provided to shareholders; 
21. All credit applications or financial information submitted to any person or entity for any 


purpose, including but not limited to borrowing funds, obtaining fidelity bonds, 
compliance with governmental regulations or for use as collateral during the past three 
(3) years; 


22. Your videos and photographs, including but not limited to any and all Camera video 
footage/DVR and/or any other security camera footage.  
 


Adequate preservation of ESI requires more than simply refraining from efforts to destroy 
or dispose of such evidence. You must also intervene to prevent loss due to routine operations 
and employ proper techniques and protocols suited to protection of ESI.  


 
You are also requested to preserve and not destroy all passwords, decryption procedures 


(including, if necessary, the software to decrypt the files), network access codes, ID names, 
manuals, tutorials, written instructions, decompression or reconstruction software, and any and 
all other information and things necessary to access, view, and (if necessary) reconstruct any 
ESI. You should not pack, compress, purge, or dispose of any file or any part thereof nor allow 
such to happen by any third party. 


Suspension of Routine Destruction 
You are directed to immediately initiate a litigation hold for potentially relevant ESI, 


documents and tangible things, and to act diligently and in good faith to secure and audit 
compliance with such litigation hold.  You are further requested to immediately identify and 
modify or suspend any features of her computer(s)’ operations, information systems, and devices 
that, in routine operations, operate to cause the loss of documents, tangible items, or ESI.  
Examples of such features and operations include, but are not limited to, purging the contents of 
e-mail repositories by age, capacity, or other criteria; using data or media wiping, disposal, 
erasure, or encryption utilities of devices; overwriting, erasing, destroying, or discarding backup 
media; reassigning, re-imaging or disposing of systems, servers, devices, or media; running 
antivirus or other programs that alter metadata; using metadata stripper utilities; and destroying 
documents or any ESI by age or other criteria. 
 
Guard Against Deletion 


You should anticipate that your employees, officers or others may seek to hide, destroy or 
alter ESI and act to prevent or guard against such actions. Especially where company machines 
have been used for Internet access or personal communications, you should anticipate that users 
may seek to delete or destroy information they regard as personal, confidential or embarrassing 
and, in so doing, may also delete or destroy potentially relevant ESI. This concern is not one 
unique to you or your employees and officers. It’s simply an event that occurs with such 
regularity in electronic discovery efforts that any custodian of ESI and their counsel are obliged 
to anticipate and guard against its occurrence.   
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Preservation in Native Form 
You should anticipate that certain ESI, including but not limited to spreadsheets and 


databases, will be sought in the form or forms in which it is ordinarily maintained. Accordingly, 
you should preserve ESI in such native forms, and you should not select methods to preserve ESI 
that remove or degrade the ability to search your ESI by electronic means or make it difficult or 
burdensome to access or use the information efficiently in the litigation. You should additionally 
refrain from actions that shift ESI from reasonably accessible media and forms to less accessible 
media and forms if the effect of such actions is to make such ESI not reasonably accessible. 
 
Servers 


With respect to any servers like those used to manage electronic mail and network 
storage, the entire contents of your network share and e-mail account should be preserved and 
not modified. 


 
 
Storage 


With respect to on-line storage and/or direct access storage devices attached to your 
mainframe computers and /or mini-computers, in addition to the above, you or any third party 
are not to modify or delete any ESI, "deleted" files, and/or the file fragments existing on the date 
of this letter's delivery that contain potentially relevant information. 
 


With regard to all electronic media used for offline storage, including magnetic tapes and 
cartridges, optical media, electronic media, and other media or combinations of media containing 
potentially relevant information, you are requested to stop any activity which may result in the 
loss of any ESI, including rotation, destruction, overwriting and erasure in whole or in part. This 
request is intended to cover all media used for data or information storage in connection with her 
computer systems, including magnetic tapes and cartridges, magneto-optical disks, floppy 
diskettes, and all other media, whether used with personal computers, mini computers, 
mainframes, or other computers, and whether containing backup and/or archival ESI. 
 
Personal Computers 


You should take immediate steps to preserve all ESI on all personal computers used by 
you, your companies, or your accountant with respect to your income or for any additional 
reasons that in anyway relate to the subject matter of this action. As to fixed devices, (1) a true 
and correct copy is to be made of all such ESI, including all active files and completely restored 
versions of all deleted electronic files and file fragments; (2) full directory listings (including 
hidden files) for all directories and subdirectories (including hidden directories) on such fixed 
devices should be written; and (3) all such copies and listings are to be preserved until this 
litigation is ended. Thumb drives, floppy diskettes, CDs, DVDs, tapes, and other non-fixed 
media relating to this matter are to be collected and stored pending resolution of this litigation. 
 
Portable Systems 


In addition to your immediate preservation of ESI, documents and tangible items on your 
computer(s), on servers and workstations, you should also preserve any home or portable 
systems that may contain potentially relevant data or information. To the extent that officers, 
board members or employees have sent or received potentially relevant e-mails or created or 
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reviewed potentially relevant documents away from the office, you must preserve the contents of 
systems, devices and media used for these purposes (including not only potentially relevant data 
from portable and home computers and security camera/camera footage/DVRs, but also from 
portable thumb drives, CD-R disks and the user’s PDA, smart phone, voice mailbox or other 
forms of ESI storage.). Similarly, if employees, officers or board members used online or 
browser-based email accounts or services (such as Gmail, Yahoo Mail, Hotmail, or the like) to 
send or receive potentially relevant messages and attachments, the contents of these account 
mailboxes (including Sent, Deleted and Archived Message folders) should be preserved. 
 
Paper Preservation of ESI is Inadequate 


As hard copies do not preserve electronic searchability or metadata, they are not an 
adequate substitute for, or cumulative of, electronically stored versions. If information exists in 
both electronic and paper forms, you should preserve both forms. 
 
Agents, Attorneys and Third Parties 


Your preservation obligation extends beyond ESI in your care, possession or custody and 
includes ESI in the custody of others that is subject to your direction or control. Accordingly, 
you must notify any current or former agent, attorney, employee, custodian or contractor in 
possession of potentially relevant ESI to preserve such ESI to the full extent of your obligation to 
do so, and you must take reasonable steps to secure their compliance. 
 
Do Not Delay Preservation 


Should your failure to preserve potentially relevant evidence result in the corruption, loss 
or delay in production of evidence to which we are entitled, such failure would constitute 
spoliation of evidence, and we will not hesitate to seek sanctions. 
 
Confirmation of Compliance 


Please confirm that you have taken the steps outlined in this letter to preserve ESI and 
tangible documents potentially relevant to this action. If you have not undertaken the steps 
outlined above, or have taken other actions, please describe what you have done to preserve 
potentially relevant evidence. 
 


Respectfully, 
 
 
 
 
        _____________ 


 
   
cc: Mr. _____________ 
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1. STATUTORY OVERVIEW (§61.08) 
 


1.1.  FORMS OF ALIMONY: 
 


Alimony is established pursuant to Florida Statute §61.08 (“Alimony Statute”).  Pursuant to 
the Alimony Statute, the Court is empowered to award four different kinds of alimony.  The 
awards may be combined, if appropriate.  


 


Bridge the Gap Alimony – This alimony award is intended for short term marriages in 
which a party needs financial assistance to transition from married to single life. There must be 
legitimate identifiable short – term needs for this award. 


- Term cannot exceed two years 


- Terminates on the death of either party or the recipient’s remarriage 


- Non-modifiable in amount or duration. 


 


Rehabilitative Alimony – This form of alimony is designed to assist a party in developing 
the ability to contribute to their own support. It may include redevelopment of prior 
skills/credentials or acquisition of education, training, or work experience necessary to 
development employment skills/credentials. 


- Requires a specific and defined rehabilitation plan. 


- No specified term but there must be an end date 


- Modifiable or terminable based on a substantial change in circumstances (§61.14), 
noncompliance with the rehabilitation plan, or upon completion of the 
rehabilitation plan. 


 


Durational Alimony – Awarded when permanent periodic is not appropriate. Designed to 
provide economic support for a set time for short or moderate term marriages or for long term 
marriages if there is no ongoing need for permanent support. 


- Term may not exceed the length of the marriage. 


- Amount is modifiable based on a substantial change in circumstances (§61.14).  
Term may only be modified based on exceptional circumstances. 


- Terminates on the death of either party or the recipient’s remarriage. 


 


Permanent Alimony – This form of alimony is intended to provide for the “needs and 
necessities” of a party who lacks the financial ability to meet their own “needs and necessities”.  
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This award is available for long term marriages after applying the statutory factors, if appropriate.  
Permanent alimony may be awarded in a moderate-term marriage based on clear and convincing 
evidence after consideration of the statutory factors.  Permanent alimony may be available 
following a short-term marriage if there are written findings of exceptional circumstances. 


- Court must make a finding that no other form of alimony is fair and reasonable 
under the circumstances. 


- Terminates on the death of either party or the remarriage of the recipient. 


- May be modified or terminated based on a substantial change in circumstances 
(§61.14) or in the event of a supportive relationship (§61.14). 


 


1.2 NEED AND ABILITY TO PAY: Court must make a finding as to a party’s need 
for support and the other party’s ability to pay before even considering any of the statutory 
factors.  Once the Court determines a party’s need and the other’s ability to pay, the Court 
must consider the ten statutory factors. 


 


1.3 ALIMONY FACTORS:  


D.I.E.  - F.A.C.T.O.R.S. 
 D – Duration of the marriage 
 I – Income available from all sources 
 E – Earning Capacity, Educational levels, vocational skills, employability and 


time necessary to acquire skills 
 F – Financial resources – including non-marital 
 A – Age, physical and emotional condition 
 C – Contribution to the marriage; child care, career building, education, home 


making 
 T – Tax treatment of alimony 
 O – Other factors necessary to do justice 
 R – Responsibilities each will have to children 
 S – Standard of living established during marriage 
 
1.4 TERMS OF MARRIAGE: There is a rebuttable presumption that: 


 -  a short-term marriage has a duration of less than seven (7) years. 


- a moderate-term marriage has a duration of seven (7) years but less than seventeen 
(17) years. 


 - a long-term marriage has a duration of seventeen (17) years or more. 
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The length of a marriage is measured from the date of the marriage to the date of the filing 
of a Petition for dissolution of marriage. 


 
1.5 FORM OF PAYMENT – Court can order periodic payments or lump sum 
payments.  Lump sum alimony may be awarded for support purposes but also can be 
awarded for equitable distribution. The Court must state the purpose of a lump sum award 
and then apply the relevant statutory factors. 


 


1.6 RESTRICTION OF AWARD - Alimony cannot leave the payor with 
“significantly” less net income than recipient’s net income without written findings of 
exceptional circumstances. 


 


1.7 Security for Alimony to protect an award – Court may require a bond, life 
insurance or other collateral to protect an alimony award. 


 


1.8 Payment may be made through Central depository or by income withholding order.  


 


2.  WHEN ALIMONY CAN BE AWARDED 
Temporary Alimony – During the pendency of a dissolution of marriage 


proceeding, a party can request temporary alimony pursuant to Fla. Stat. §61.071.  The 
Court must find a need (based on the standard of living) and an ability to pay and the 
findings must be supported by substantial, competent evidence. Fonderson v. Lairp, 98 
So.3d 715 (Fla. 2nd DCA 2012); Driscoll v. Driscoll, 915 So.2d 771,773 (Fla. 2nd DCA 
2005).  Temporary relief awards are where the trial courts have great discretion. Pedraja 
v. Garcia, 667 So.2d 461 (Fla. 4th DCA 1996). 


 -  Temporary alimony cannot be waived by agreement as void against public policy.  
Belcher v. Belcher, 271 So.2d 7 (Fla. 1972). 


 -  In Khan v. Khan, 79 So.3rd 99 (Fla. 4th DCA 2012), trial court denied the Wife’s 
request for increased temporary alimony after the parties had entered into an agreement 
years earlier which established an alimony amount. Appellate Court reversed based on 
Belcher as a party cannot contract away their right to temporary support. 


 -  If a temporary award is clearly insufficient, it will be reversed.  Robbie v. Robbie, 
591 So.2d 1006 (Fla. 4th DCA 1991). 


 -  The recipient spouse should not be required to deplete marital assets to maintain 
their support.  Wolfson v. Wolfson, 455 So.2d 577 (Fla. 4th DCA 1984). 


 -  In determining an appropriate temporary award, needs and ability to pay are to 
be balanced. Temporary awards should not include long range and vacation items.  See, 
e.g. Belcher v. Belcher, 271 So.2d 7 (Fla. 1972), Vickers v. Vickers, 413 So.2d 788 (Fla. 
3rd DCA 1982); Wenzel v. Wenzel, 512 So.2d 275 (Fla. 4th DCA 1987); Friedman v. 
Friedman, 844 So.2d 789 (Fla. 4th DCA 2003). 
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 In determining temporary alimony, Court could not require the Husband’s LLC to 
continue to pay the Wife where the Court had no jurisdiction over the LLC. Buchanan v. 
Buchanan, 42 FLW D2001 (Fla. 1st DCA 2017). 


Cases on temporary support 
-   Corviello v. Corviello, 89 So.3d 1116 (Fla. 4th DCA 2012) – Nine-year marriage, 


temporary alimony awarded. Wife’s needs were just under $13,000 per month. After 
imputing income to the Wife, the Husband was obligated to pay the balance of the Wife’s 
needs as temporary support. 


 -  Fonderson v. Lairp, 98 So.3d 715 (Fla. 2nd DCA 2012) – Twenty-five-year 
marriage.  Court did not believe Husband’s testimony on his ability to pay. Court awarded 
Wife temporary alimony to enable her to have a semblance of a lifestyle the Husband was 
enjoying. Court rejected Husband’s accountant who testified to an adjusted needs schedule 
eliminating “non-necessities”.  


 -  Fortunoff v. Morris, 197 So.3d 128 (Fla. 4th DCA 2016) – Trial Court reversed 
where temporary award to the Husband exceeded his needs as stated on the Husband’s 
financial affidavit. 


 -  Trainor v. Trainor, 199 So.3d 523 (Fla.4th DCA 2016) – No abuse of discretion 
in awarding Wife $2,000 per month in temporary support. 


 Temporary alimony cannot exceed payor’s ability to pay  
 -  Temporary support must be based on current income. Topel v. Topel, 152 So.3d 
863 (Fla. 5th DCA 2015) 


 -  In Clore v. Clore, 115 So.3d 1100 (Fla. 5th DCA 2013), the trial court erred in the 
temporary alimony award. The Court used the Husband’s gross income and not his net 
income to establish ability to pay.  The temporary support order cannot exhaust or nearly 
exhaust the payor’s net income. 


 -  Court not in error for imputing income to the Husband for temporary support but 
cannot then award an amount of support in excess of monthly imputed income.  Burnett v. 
Burnett, 66 So.3d 1102 (Fla. 5th DCA 2011). 


 -  Temporary alimony may be terminated pending appeal. Schecter v. Schecter, 109 
So.2d 833 (Fla. 3rd DCA 2013). 


 -  Temporary support agreement cannot serve as a basis for an award beyond the 
final judgment.  Temporary support orders merge in the final judgment and do not survive 
the entry of the final judgment.  Trial court erred in trying to extend the temporary support 
award until the Wife received her equitable distribution.   Dunkel v. Dunkel, 196 So.3d 480 
(Fla. 2nd DCA 2016). 


 -  Trial Court awarded $5,000 in unallocated temporary alimony and child support.  
Reversed as the appellate court is unable to determine if child support guidelines were 
correctly applied.  Nilsen v. Nilsen, 63 So.3d 850 (Fla. 1st DCA 2011). 


Final Judgment  







8 
 


 The specific form of alimony must be pled unless tried by consent.  See Littleton 
v. Littleton, 555 So2d 924 (Fla. 1st DCA 1990); Hemraj v. Hemraj, 620 So.2d 1300 (Fla. 
4th DCA 1993); McClain v. McClain, 105 So.3d 641 (Fla. 3d DCA 2013). 


  In Viscito v. Viscito, 214 So.3d 736 (Fla. 3rd DCA 2017), Husband only pled for 
permanent alimony which was denied.  The Husband’s request for other forms of alimony 
on appeal is untimely when it was not pled and there was no request for an amendment at 
trial. 


Post-Final Judgment 
 Court can award alimony after the final judgment but only if there has been a 


reservation to do so based on a potential change in circumstances. Brown v. Brown, 440 
So.2d 16 (Fla. 1st DCA 1983); Perkovich v. Perkovich, 2 So.3d 348 (Fla. 3d DCA 2008). 


 -  In Blanchard v. Blanchard, 793 So.2d 989 (Fla. 2nd DCA 2001), trial court 
reversed where it failed to reserve jurisdiction to revisit Wife’s alimony claim where the 
historic incomes of the parties, length of marriage, and Wife’s needs supported alimony 
claim but Husband was in a new business so Court unable to determine Wife’s alimony 
claim. 


 -  Where there has been no reservation of jurisdiction to award alimony in the final 
judgment, the Court loses subject matter jurisdiction and an alimony award is forever 
extinguished.  Turner v. Turner, 383 So.2d 700 (Fla. 4th DCA 1980).  


 -  The Court should specifically reserve for alimony and not simply state that it 
retains jurisdiction to do all things.  Strahan v. Strahan, 605 So.2d 1316 (Fla. 4th DCA 
1992). 


 -  However, Court should not leave the door open indefinitely as it relates to its 
reservation. Herman v. Herman, 889 So.2d 128 (Fla. 1st DCA 2004). 


 Nominal alimony 
Nominal alimony is a way for the Court to retain jurisdiction for a future award. 


-   In Misiak v. Misiak, 898 So.2d 1159 (Fla. 3rd DCA 2005), the trial court did not 
award nominal alimony to revisit alimony in the future and the appellate court reversed. 
Marshall v. Marshall, 953 So.3d 23 (Fla.5th DCA 2007), Nourse v. Nourse, 948 So.2d 903 
(Fla. 2nd DCA 2007), Tuthill v. Tuthill, 954 So.2d 754 (Fla. 4th DCA 2004). 


 -  Nominal alimony is generally appropriate where the recipient would be entitled 
to alimony but the payor is currently unable to pay but the payor’s ability is reasonably 
expected to change in the future.  Turcotte v. Turcotte, 122 So.3d 954 (Fla. 2nd DCA 2013). 


 -  Parties agreed that nominal alimony should have been awarded to preserve 
permanent alimony claim.  Kight v. Kight, 61 So.3d 415 (Fla. 5th DCA 2011). 


 -  Trial Court should have awarded nominal alimony where Husband had a history 
of significant earnings but due to the recession had no earnings at the time of the 
dissolution.   The Wife was a homemaker and the marriage was 16 years in duration. 
Husband did not have current ability to pay but nominal alimony should have been 
awarded.  Fortune v. Fortune, 61 So.3d 441 (Fla. 2nd DCA 2011). 
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  -  The trial court determined that Wife had a need for permanent alimony but the 
Husband did not have the ability to pay, the Court erred in failing to establish the Wife’s 
need based on the statutory factors when awarding nominal alimony.  Bateh v. Bateh, 98 
So.3d 750 (Fla. 1st DCA 2012). 


 


3. BURDEN OF PROOF 
 


The burden of proof rests on the party seeking an alimony award.   Demont v. 
Demont, 67 So.3d 1096 (Fla. 1st DCA 2011).  


The requesting party must establish need and ability to pay and then the burden 
shifts to the payor to rebut.  Esaw v. Esaw, 965 So.2d 1261 (Fla. 2d DCA 2007). 


  A support seeking spouse may seek to have the Court impute income to the payor.  
Zarycki-Weig v. Weig, 25 So.3d 573 (Fla. 4th DCA 2009). If a support seeking spouse seeks 
to have the Court impute income to the payor, they must prove that the termination or 
underemployment was voluntary, that the subsequent unemployment/underemployment is 
due to a less than diligent or bona fide effort to find employment at a comparable level.  
Leonard v. Leonard, 971 So.2d 263 (Fla. 1st DCA 2008).  Further proof is required as to 
the spouse’s employability and that there are jobs available.  Durand v. Durand, 16 So.3d 
982 (Fla. 4th DCA 2009); Blanchard v. Blanchard, 793 So.2d 989 (Fla. 2d DCA 2001). 


 
 


4.  NEED AND ABILITY TO PAY 
A FINDING OF NEED AND ABILITY TO PAY IS REQUIRED 
  Where the Court failed to find that the Wife had the need for support and the 


Husband the ability to pay, alimony award was reversed.  Gray v. Gray, 103 So.3d 962 
(Fla. 1st DCA 2012).  The findings must be based on competent, substantial evidence.  
Currier v. Currier, 99 So.3d 996 (Fla. 5th DCA 2012). 


 -  Need for alimony is not defined in the statute but it includes earning capacities 
(disparity in earnings) and standard of living.  See, Bradley v. Bradley, 385 So.2d 101 (Fla. 
5th DCA 1980).  Where one party has been a stay at home parent and the other the earner, 
need is usually established See Byers v. Byers, 910 So.2d 336 (Fla. 4th DCA 2005).  
However, the fact that a parent home schooled a child did not automatically entitle them to 
alimony. Welch v. Welch, 951 So.2d 1017 (Fla. 5th DCA 2007). 


 - Temporary award reversed where the Court failed to make findings on the Wife’s 
needs and Husband’s ability to pay. Court failed to determine Husband’s net income 
available for support so it was impossible for the appellate court to determine if he had the 
ability to pay.  Buchanan v. Buchanan, 42 FLW D2001 (Fla. 1st DCA 2017). 


 


 


Importance of Standard of Living 
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Alimony is designed to provide for the needs and necessities of a party established 
during the marriage and is not intended to divide future income or to establish financial 
equality. Mallard v. Mallard, 771 So.2d 1138 (Fla. 2000). 


 Standard of living is not a super factor, trumping all others, in determining amount 
of alimony. Donoff v. Donoff, 940 So.2d 1221 (Fla. 4th DCA 2006). Standard of living is 
only one factor that  must be considered. Jaffy v. Jaffy, 965 So.2d 825 (Fla. 4th DCA 
2007).  It is common for the standard of living of both parties to be reduced following 
divorce.  Sussman v. Sussman, 915 So.2d 281 (Fla. 4th DCA 2005); De Luca v. De Luca, 
722 So.2d 947 (Fla. 3rd DCA 1998); Pirino v. Pirino, 549 So.2d 219 (Fla. 5th DCA 1989). 


 Purpose of Alimony/ Needs 
 -  Even where there is sufficient income to maintain the marital standard of living, 
the purpose of alimony is to provide the recipient with support above subsistence but not 
for every luxury enjoyed during the marriage.  Levine v. Levine, 964 So.2d 741 (Fla. 4th 
DCA 2007); Lambert v. Lambert, 955 So.2d 35 (Fla. 3rd DCA 2007). 


 -  Alimony is not to include a savings component even where the parties saved 
during the marriage.  Mallard v. Mallard, 711 So.2d 1138 (Fla. 2000).     Court also cannot 
include in need an investment allowance. Rosecan v. Springer, 985 So.2d 607 (Fla. 4th 
DCA 2008).  


 -  Court denied Wife’s alimony claim without addressing her needs.  The Wife sold 
some non-marital property during the marriage and could not explain how the money was 
spent. However, the Wife is not required to use her assets to support herself. Case remanded 
to consider the Wife’s needs and Husband’s ability to pay.  Grill v. Grill, 123 So.3d 683 
(Fla.2nd DCA 2013). 


 -  Court award of nominal alimony to the Wife reversed. Wife was earning more 
than the Husband and although the Husband had the potential to make significantly more, 
the Court made no findings as to the Wife’s needs. Turcotte v. Turcotte, 122 So.3d 954 
(Fla. 2nd DCA 2013). 


-  In granting a modification of alimony, the Court must make a finding of need or 
the award will be reversed.   Watford v. Watford, 191 So.3rd 993 (Fla. 4th DCA 2016). 


 -  Court established the Wife’s need based on the post-separation standard instead 
of the standard during the intact marriage. Reversed and remanded.  Juchnowicz v. 
Juchnowicz, 157 So.3d 497 (Fla. 2nd DCA 2015). 


 -  Where the alimony awarded coupled with the income imputed to Wife exceeded 
her stated needs, the award will be reversed. Kobe v. Kobe, 159 So.3d 986 (Fla. 1st DCA 
2015). 


 -  In Gray v. Gray, 103 So.3d 962 (Fla. 1st DCA 2012), Court awarded the Wife 
$30,000 per month in alimony which exceeded her claimed need of $17,907 per month. 
Alimony award reversed as no findings to support award or Husband’s ability to pay. 


 -  Needs are not to include support that Wife provided for adult child living with 
her. Harris v. Harris, 205 So.3d 873 (Fla. 5th DCA 2016). 
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 -  Trial court failed to make findings as to Husband’s need for alimony.  The Court 
awarded alimony in excess of Husband’s stated monthly deficit after imputing income to 
him. Alimony should not exceed the recipient’s stated needs. Brezault v. Brezault, 199 
So.3d 519 (Fla. 4th DCA 2016). 


 -  Trial Court awarded Wife $5,000 in durational alimony and a lump sum award.  
Trial court failed to make findings on Wife’s needs as the award appeared to exceed her 
stated needs after considering her income. Since durational award reversed, the lump sum 
award also reversed for reconsideration as that award was tied to a debt that was incorrectly 
calculated. Dorworth v. Dorworth, 176 So.3d 336 (Fla. 5th DCA 2015). 


 -  In Bikowitz v. Bikowitz, 104 So.3d 1137 (Fla. 2nd DCA 2012), trial court awarded 
Wife bridge the gap alimony of $5,000 per month when her stated deficit was $4,000 per 
month. Reversed to reduce award to $4,000 per month which was Wife’s stated need. 


 -  Where the trial court determined that Wife had a need for permanent alimony but 
the Husband did not have the ability to pay, the Court erred in failing to establish Wife’s 
need based on the statutory factors while awarding nominal alimony.  Bateh v. Bateh, 98 
So.3d 750 (Fla. 1st DCA 2012). 


 -  In determining the Wife’s needs, the trial Court erred in adjusting the Wife’s 
needs from the marital standard of living by reducing her expenses to what the trial court 
believed to be reasonable.  Quinones v. Quinones, 84 So.3d 1101 (Fla. 3d DCA 2012). 


 -  Trial court reversed where miscalculated Wife’s needs by including retirement 
income twice. Rucker v. Rucker, 82 So.3d 189 (Fla. 1st DCA 2012). 


-  In a long-term marriage where Husband had not worked in over a decade and had 
mental health problems, Court erred in denying alimony.  There was no evidence that 
Husband had the ability to work.  Court should have determined his needs and determined 
that he was involuntarily unemployed and determine alimony without imputing income to 
him.  Niekamp v. Niekamp, 173 So.3d 1106 (Fla. 2nd DCA 2015). 


 -  Even where all of the Wife’s needs cannot be met based on Husband’s ability to 
pay, the Court should make the appropriate finding to enable a modification in the future 
should Husband’s financial circumstances change.  Delate v. Iler, 50 So.3d 1242 (Fla. 4th 
DCA 2011). 


 -  In Dottaviano v. Dottaviano, 42 FLW D1289 (Fla. 5th DCA 2017) the trial court 
adjusted the Wife’s stated needs without explanation yet allowed similar expenses on the 
Husband’s side.  Trial court must make findings when excluding stated needs. 


-  Court may not look to equitable distribution payments to assist in meeting needs 
of a spouse.  Beal v. Beal, 146 So.3d 153 (Fla. 5th DCA 2014). 


 -  If the Court determines there is no need for alimony, it is not required to make 
any additional findings regarding statutory factors.  Ballard v. Ballard, 158 So.3d 641 (Fla. 
1st DCA 2014). 


 Ability to pay considerations  
 -  Non-marital assets and income used to elevate the marital standard of living may 
be considered in determining ability to pay.  A party may be required to continue to invade 
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the principal of his inheritance to pay alimony.  Goodman v. Goodman, 797 So.2d 1282 
(Fla.4th DCA 2001).  


 -  Where Husband used non-marital assets to pay credit cards used for marital 
lifestyle, Court could require the continued use.  Stacapoole v. Stacapoole, 856 So.2d 1131 
(Fla. 1st DCA 2003). 


 -  Debt of the payor does not automatically preclude an award of alimony.  Janssens 
v. Janssens, 51 So.3d 1183 (Fla. 5th DCA 2010). 


 -  Where the payor worked seven days a week, overtime and holidays during the 
intact marriage but then cut back time following separation, court held that requiring seven 
days a week to establish Husband’s income was not reasonable.  Case remanded for 
additional findings.  Nolan. V. Nolan, 188 So.3d 977 (Fla. 1st DCA 2016). 


 -  Court must make specific findings as to the ability to pay. It is not enough to find 
that the temporary support was paid and therefore conclude that there is an ability to pay. 
Court referenced that self-employed spouses could control their income. The case 
remanded to make findings as to the Husband’s ability to pay.  Rutan v. Rutan, 177 So.3d 
35 (Fla.2nd DCA 2015). 


 -  Magistrate failed to make requisite findings of ability to pay where Husband’s 
financial affidavit and gross income showed deficit before calculating alimony or child 
support.  Disparity in earnings was the basis for the alimony; however, is not intended to 
equalize the financial positions of the parties.  Mills v. Johnson, 147 So.3d 1023 (Fla. 2nd 
DCA 2014). 


 -  Where court awarded nominal alimony after finding the Wife’s need, appellate 
court reversed as the trial court failed to establish the Husband’s ability to pay.  Voda v. 
Voda, 22 So.3d 936 (Fla. 2nd DCA 2013). 


 -  Court cannot award alimony in a sum that exceeds the Husband’s ability to pay.  
Imputing $1,200 in income to the Husband and awarding the Wife $1,000 per month was 
an abuse of discretion. Pisciotta v. Pisciotta, 114 So.3d 1088 (Fla. 2nd DCA 2013). 


 -  Trial Court improperly considered the payor’s payments of adult children 
expenses in considering the Husband’s ability to pay.  Quinones v. Quinones, 84 So.3d 
1101 (Fla. 3rd DCA 2012). 


 -  Trial Court must consider the liabilities awarded to a party before determining 
ability to pay support.  Green v. Green, 126 So.3d 1112 (Fla. 4th DCA 2012). 


 -  Error where trial court awarded Wife $5000 per month in alimony without 
determining Husband’s ability to pay.  Husband was not earning income at time of 
separation and Wife had started earning income.  Alimony award greatly exceeded 
Husband’s income without any findings to support the award.  Galstyan v. Galstyan, 85 
So.3d 561 (Fla. 4th DCA 2012). 


 -  Trial Court must consider the debts each party is retaining in determining ability 
to pay.  Byrne v. Byrne, 128 So.3d 2 (Fla. 3rd DCA 2012). 
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 -  Trial court failed to consider the Husband’s additional cash income from his boat 
charter business in determining ability to pay.  Newman v. Newman, 42 FLW D1244 (Fla. 
4th DCA 2017). 


 -  Where Husband received shares of stock worth in excess of $1,000,000 in 
Father’s business as a gift during the marriage, the trial court erred in ignoring this asset as 
part of Husband’s ability to pay. Testimony that transfer was intended to avoid future estate 
taxes but Court should not have accepted that the transfer which was intended to avoid the 
payment of taxes yet ignore the receipt of the asset for support purposes.  Hua v. Tsung, 42 
FLW D1485 (Fla. 4th DCA 2017). 


 


5.  FORMS OF ALIMONY 
 


BRIDGE THE GAP  
 
 Bridge the Gap alimony may not exceed two years pursuant to the Alimony Statute.  


Bridge the gap alimony is designed to meet the short-term needs of a spouse that are 
legitimate and identifiable.  Borchard v. Borchard, 730 So.2d 748 (Fla. 2nd DCA 1999). 


 
This form of alimony is intended to assist a spouse to transition from married life 


to single life.  Iribar v. Iribar, 510 So.2d 1023 (Fla. 3rd DCA 1987); Landow v. Landow, 
824 So.2d 278 (Fla. 4th DCA 2002); Barner v. Barner, 716 So.2d 795 (Fla. 4th DCA 1998); 
Shea v. Shea, 572 So.2d 558 (Fla. 1st DCA 1990). 


 
In a short-term marriage, the arties enjoyed a high standard of living.  The Wife had 


been a nutritionist but had not been working due to medical issues and Husband was a high 
earner. The Wife asked for bridge the gap and rehabilitative alimony but Court only 
awarded bridge the gap for two years at $5,000 per month based on her immediate needs 
for health insurance, uncovered medical expenses and other incidentals.  Katz v. Katz, 90 
So.3d 909 (Fla. 2d DCA 2012). 


Where Court awarded three years of bridge the gap alimony, trial court was 
reversed as statute only allows two years.  Wife had asked for three years until Husband’s 
military retirement pay begins. Trial court directed to clarify.  Franks v. Franks, 86 So.3d 
1252 (Fla. 1st DCA 2012). 


In Preudhomme v. Bailey, 82 So.3d 138 (Fla. 4th DCA 2012), the trial court awarded 
bridge the gap alimony to the CPA Wife who was not working in order to care for the 
children after 16-year marriage.  Due to her exceptional skills and considerable earning 
capacity, bridge the gap was affirmed. 


Bridge the gap alimony was reversed where the Court failed to make a finding as 
to the parties’ net income and the combination of alimony, child support and debt service 
exceeded the Husband’s net monthly income. Crick v. Crick, 78 So.3d 696 (Fla. 2nd DCA 
2012). 
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Bridge the gap alimony must be based on need.  Where award exceeded need, 
appellate court reversed for trial court to award consistent with the Wife’s needs.   Bikowitz 
v. Bikowitz, 104 So.3d 1137 (Fla. 2nd DCA 2012). 


Wife awarded bridge the gap alimony after 21-year marriage in the amount of 
$4,000 per month to allow the Wife time to develop her professional earning ability.  
Bridge the gap is to enable transition from married to single life.  Wife argued this was 
insufficient time for her to develop her business and for her investments to generate 
adequate income.  Wife’s alleged needs included clothing, personal trainer, daily maid 
service and other “luxury” items which the Court found was not the intention of alimony.  
Marshall-Beasley v. Beasley, 77 So.3d 751 (Fla. 4th DCA 2011). 


In Bell v. Bell, 68 So.3d 321 (Fla. 4th DCA 2011), the trial court erred in denying 
bridge the gap alimony to the Wife.  This form of alimony is most appropriate where the 
receiving spouse is already employed, has adequate employment skills and requires no 
further rehabilitation but does require some financial assistance to transition from married 
to single life.  Here the Court failed to make the required statutory findings and simply 
found the Wife had a college degree and was employable. This was a ten-year marriage 
and Court failed to determine how long it would take Wife to become employed, standard 
of living, contributions of each party and financial resources. 


In Liebrecht v. Liebrecht, 58 So.3d 415 (Fla. 2nd DCA 2011), the trial court awarded 
the Wife lump sum, non-modifiable, bridge the gap alimony payable over fifty months in 
the sum of $2500 per month. The award was reversed but not because it exceeded two 
years in duration but because the trial court did not make findings regarding Wife’s ability 
to re-enter job market within four years with an accounting degree and some post-grad 
classes.  She had been out of the work force for 13 years during which time she was 
dedicated to child rearing.  In addition, Court should have awarded nominal permanent 
alimony given the duration of the marriage, historic incomes, and uncertainty of Wife’s 
potential future needs. 


In nine-year marriage with no children, Court awarded the Wife bridge the gap 
alimony in the lump sum amount of $2,500 to meet Wife’s immediate needs to relocate to 
a different State and also awarded durational alimony (7 years in a 9-year marriage).  The 
bridge the gap award was directly related to her transition expenses. Moving expenses, 
expenses for immediate health needs are the type of expenses to be covered by bridge the 
gap alimony.  Nugent v. Nugent, 42 FLW D1996 (Fla. 5th DCA 2017). 


 


REHABILITATIVE ALIMONY 
 
This form of alimony is typically awarded where there is a capacity for self-support 


and either time to redevelop previous skills/credentials or the need for education, training, 
or work experience to develop appropriate employment skills/credentials. Fla. Stat. §61.08 
(6)(a)1. and 2. 


This form of alimony is designed to afford a party with an opportunity to contribute 
to their own support.  Martire v. Martire, 792 So.2d 631 (Fla. 4th DCA 2001).  It requires 
the Court to consider a plan for rehabilitation.  Fullerton v. Fullerton, 709 So.2d 162 (Fla. 
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5th DCA 1998); Brooks v. Brooks, 678 So.2d 1368 (Fla. 1st DCA 1996); Layeni v. Layeni, 
843 So.2d 295 (Fla. 5th DCA 2003). 


The Court is required to set a termination date.  Draulans v. Draulans, 69 So.3d 
401 (Fla. 2nd DCA 2011).  However, a written plan is not necessary and the Court can 
consider testimony as to the plan.  Yitzhari v. Yitzhari, 906 So.2d 1250 (Fla. 3rd DCA 2005).  
The plan must be specific and supported by the Court’s findings.  Brooks v. Brooks, 678 
So.2d 1368 (Fla. 1st DCA 1996). 


If there is no capacity for self-support, rehabilitative alimony is not appropriate.  
Adams v. Adams, 604 So.2d 494 (Fla. 3rd DCA 1992). 


In a short-term marriage, rehabilitative alimony may be appropriate if the marriage 
affected employability.  Sutton v. Hart, 746 So.2d 1175 (Fla. 3rd DCA 1999).  However, 
where two-year marriage did not affect employability, rehabilitative alimony not 
appropriate to increase earnings.  Bode v. Bode, 920 So.2d 841 (Fla. 4th DCA 2006). 


Where a plan is offered in which the support seeking spouse may become self-
supporting, rehabilitative alimony to cover costs of obtaining skills to become self-
supporting is appropriate.  Frye v. Frye, 385 So.2d 1383 (Fla. 2nd DCA 1980).  The award 
should include costs of educational expenses and costs of living. Horton v. Horton, 62 
So.3d 689 (Fla. 2nd DCA 2011). 


When a spouse is working but a rehabilitation plan is offered to increase earning 
potential, such an award may be appropriate.  Short v. Short, 747 So.2d 411 (Fla. 5th DCA 
1999). 


Trial court awarded conditional rehabilitative alimony premised on the Wife 
attending nursing school and the sale of the marital residence to provide the funds for the 
Wife to pay for training. This was a long-term marriage. Parties in their early ‘40’s with 
Husband as the primary wage earner.  There was a rebuttable presumption of permanent 
alimony given the duration of the marriage.  This rebuttable presumption is not overcome 
based on age of parties and ability to earn some income.  Citing Motie v. Motie, 132 So.3d 
1210 (Fla. 5th DCA 2014), the trial court awarded two years of conditional rehabilitative 
alimony but failed to acknowledge the rebuttable presumption of permanent alimony and 
the Husband’s ability to pay.  Reversed for the Court to make the appropriate findings of 
fact.  Hua v. Tsung, 42 FLW D1485 (Fla. 4th DCA 2017). 


Trial court may convert rehabilitative alimony to permanent alimony.  If there have 
been reasonable and diligent efforts to comply with the plan by the support seeking spouse, 
the Court may convert the alimony. See e.g., Rickenbach v. Kosinski, 32 So.3d 731 (Fla. 
5th DCA 2010); Lilly v. Lilly, 113 So.3d 155 (Fla. 5th DCA 2013) (wherein trial Court 
converted rehabilitative alimony to permanent alimony and appellate court reversed 
finding that the former wife did not prove she made reasonable and diligent efforts to 
comply with the plan.) 


Where the trial court awarded bridge the gap alimony for three years but the award 
was really for rehabilitation after Wife presented a plan for re-education, although called 
bridge the gap, this was rehabilitative alimony and was affirmed.  Whelpley v. Whelpley, 
98 So.3d 780 (Fla. 4th DCA 2012). 
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Trial Court reversed where the Court awarded a four-year rehabilitative alimony 
plan with monthly amounts changing by year without making the necessary findings.  
Hernandez v. Hernandez, 58 So.3d 313 (Fla. 5th DCA 2011). 


Where Wife presented a detailed rehabilitation plan but Court did not find it to be 
realistic based on the Wife’s fragile psychological state (as testified by several experts), 
the Court rejected the Wife’s rehabilitation plan and ordered a shorter plan consistent with 
the expert testimony. Reversed for error as to amounts found by the Court to be needed by 
Wife. Katz v. Katz, 90 S0.3d 909 (Fla. 2nd DCA 2012). 


DURATIONAL ALIMONY 
This form of alimony is available in short-term and moderate-term marriages and 


may also be appropriate in long-term marriages if there is no need for ongoing support on 
a permanent basis. Fla.Sta.§61.08(7).  


 Once established, the amount is modifiable but the term is not modifiable absent 
findings of exceptional circumstances and even then, the term cannot exceed the length of 
the marriage. Nousari v. Nousari, 94 So.3d 704 (Fla. 4th DCA 2012) (Wife requested 
permanent alimony which was rejected by the trial court. She was awarded nine years of 
durational alimony in a moderate-term marriage after a finding by the Court that she was 
voluntarily underemployed.  Disparity in income alone will not justify an award of 
permanent alimony.)   The Court must make an affirmative finding that permanent periodic 
alimony is not appropriate.  See, Doganiero v. Doganiero, 106 So.3d 75 (Fla. 2nd DCA 
2013). 


The amount of durational alimony may not exceed the needs of the support seeking 
spouse.  Nolan v. Nolan, 100 So.3rd 170 (Fla. 5th DCA 2012). 


Trial court reversed where the final judgment was inconsistent as to the amount and 
duration of the durational alimony awarded in this 15-year marriage.  The trial court failed 
to find the net income of the parties.  Brown v. Brown, 42 FLW D1376 (Fla. 5th DCA 
2017). 


Durational alimony awarded for seven (7) years in nine (9) year marriage in the 
amount of $750 per month where Wife had no history of income beyond part-time income 
and Husband had non-marital assets and a history of earnings.  Court imputed part-time 
income to the Wife and found a need for support based on Wife’s earnings history, medical 
issues, Husband’s income and assets. Nugent v. Nugent, 42 FLW D1996 (Fla. 5th DCA 
2017). 


In a marriage of fourteen (14) years, the Court may not award durational alimony 
of fifteen (15) years as it exceeded the length of the marriage.  Egle v. Krinsk, 141 So.3d 
781 (Fla. 2nd DCA 2014).  In Cooley v. Cooley, 106 So.3d 17 (Fla. 2nd DCA 2013), 
durational alimony that exceeded the length of the marriage was reversed. 


Trial Court awarded durational alimony based on the Husband’s future retirement 
which was error.  Permanent alimony should have been considered without consideration 
of Husband’s future retirement which may impact ability to pay. Court should not consider 
future events in determining alimony.  Purin v. Purin, 158 So.3d 752 (Fla. 2nd DCA 2015). 
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In 19-year marriage, Court awarded Wife durational alimony of 15 years.  The trial 
Court made findings as to the Wife’s ability to contribute to her support. Husband rebutted 
the presumption of permanent alimony.  The Wife had a history of working as a teacher.  
Wife’s expert claimed she was unable to work but trial court rejected that testimony.  Trial 
court considered each factor and finding was upheld.  Fichtel v. Fichtel, 141 So.3d 593 
(Fla. 4th DCA 2014). 


In a long-term marriage of 27 years, the Court awarded durational alimony.  The 
Husband presented evidence about the need for the Wife to update her credentials and the 
Court found durational alimony rather than permanent alimony was appropriate but failed 
to make the necessary findings.  The Husband failed to rebut the presumption in favor of 
permanent alimony.  Broemer v. Broemer, 109 So.3d 284 (Fla. 1st DCA 2013). 


Marriage was just shy of 17 years.  Court awarded durational alimony of 16 years.  
Court found the Wife had a need for support and the marital standard of living was quite 
high.  The Husband lost his job and economic downturn impacted the Husband’s ability to 
pay.  Case reversed for trial court to consider imputing income to the Husband and 
consideration of his future prospects.  Doganiero v. Doganiero, 106 So.3d 75 (Fla. 2nd 
DCA 2013). 


Alimony award appealed by both parties.  Court awarded durational alimony for 
ten years.  The Court considered the Wife’s adultery in determining award but ultimately, 
it was not a factor in the Court’s determination.  Court found the Wife had an ability to 
work but did not impute income and other errors in the ruling resulted in a reversal. 
Lostaglio v. Lostaglio, 199 So.3d 560 (Fla. 5th DCA 2016). 


 


PERMANENT ALIMONY 
 


UNDER THE ALIMONY STATUTE, THIS FORM OF ALIMONY REQUIRES 
THE COURT TO MAKE A FINDING THAT NO OTHER FORM OF ALIMONY IS 
FAIR AND REASONABLE UNDER THE CIRCUMSTANCES. 


In a long-term marriage, there is a rebuttable presumption in favor of permanent 
alimony.  Trial Court reversed.  The Court must make findings if permanent alimony is not 
awarded.  If the Court elects to not award permanent alimony, specific findings must be 
made.  Hua v. Tsung, 42 FLW D1485 (Fla. 4th DCA 2017); Payne v. Payne, 88 So.3d 1016 
(Fla. 2nd DCA 2012); Broemer v. Broemer, 109 So. 3rd 284 (Fla. 1st DCA 2013). 


In a marriage of 21 years, the Husband was denied permanent alimony where he 
was unemployed for 12 years and was a stay at home Father.  There was evidence that 
Husband was voluntarily unemployed and that the Husband’s gambling and other 
misapplications of funds adversely affected the family’s finances.  Viscito v. Viscito, 214 
So.3d 736 (Fla. 3rd DCA 2017). Trial Court was affirmed.  It should also be noted that the 
Husband only asked for permanent alimony so no other forms of alimony were available 
for consideration. 







18 
 


Trial court should have awarded permanent alimony instead of durational where 
there was no evidence that at the end of the durational period there would be no ongoing 
need for permanent support.  Stark v. Stark, 192 So.3d 632 (Fla. 5th DCA 2016). 


Permanent alimony should have been awarded in long-term marriage where the 
Wife stayed home to care for the children and Court awarded $1 per year in permanent 
alimony.  Maciekowich v. Maciekowich, 192 So.3d 623 (Fla. 4th DCA 2016). 


Husband denied permanent alimony where Court found in a long-term marriage 
that Husband’s rental income and other investment income was imputed to him as income 
and was sufficient to meet his needs.  Disparity in earnings alone, will not support a request 
for permanent alimony.  Sherlock v. Sherlock, 199 So.3rd 1039 (Fla. 4th DCA 2016). 


Trial court erred in establishing the Wife’s needs based on her current 
circumstances rather than the standard established during the marriage.  This long-term 
marriage presumptively warranted permanent alimony and the Husband failed to rebut the 
presumption.  Clemens v. Clemens, 200 So.3d 237 (Fla. 5th DCA 2016). 


In 18-year marriage, trial Court was reversed for failing to award permanent 
alimony.  The trial court made no findings as to why permanent alimony was inappropriate. 
The Wife had no history of full time employment.  The Court’s reliance on the Husbands 
vocational expert that the Wife could earn a starting teacher’s salary of $39,000 was 
speculative.  Durational payments of ten years ending when the Wife reached age 65 would 
have left her with no means of self-support.  Award of durational alimony reversed.  Berger 
v. Berger, 201 So.3d 819 (Fla. 4th DCA 2016). 


Trial court reversed where permanent alimony was awarded in a long-term 
marriage but the amount was insufficient to meet the Wife’s needs and necessities.     
Rhoads v. Rhoads, 213 So.3d 968 (Fla. 1st DCA 2015). 


Alimony award reversed where it exceeded the Wife’s stated needs. Trial Court 
awarded lump sum alimony of $25,000 to cover medical expenses (the Husband has paid 
$85,000 in medical expenses from marital funds and the Wife had a remaining need of 
$8,900) and then periodic alimony of $17,500 per month where the Court found the Wife’s 
stated needs at $11,043 per month.  No explanation as to the amount of the award.  Trial 
court imputed 3.5% return on the Wife’s retirement income and investment income without 
making necessary findings.  Sikora v. Sikora, 172 So.3d 1028 (Fla. 2nd DCA 2015). 


Permanent alimony should have been awarded.  However, the Court applied the 
wrong standard.  The trial court thought that clear and convincing evidence for award was 
the standard which was not the case in a long-term marriage.   Trial court should have 
applied the correct standard of proof, considered the length of the marriage, the Wife’s age 
and employment status, and the Husband’s earning power and awarded nominal award of 
permanent alimony.  Banks v. Banks, 168 So.3d 273 (Fla. 2nd DCA 2015). 


Nominal alimony awarded after the Wife proved by clear and convincing evidence 
a need for permanent alimony based on her years as stay at home mother and Husband’s 
significant earnings over the years as a bank executive.  Finding Husband’s current 
employment earned far less than his historical earnings but that his financial position was 
likely to change in the future.  Byers v. Byers, 149 So.3d 161 (Fla. 1st DCA 2014). 
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Trial court should have awarded permanent alimony in a 20-year marriage where 
the Wife had a need even after Court imputed income to her – at least nominal alimony.  
Ayra v. Ayra, 148 So.3d 142 (Fla. 2nd DCA 2014). 


Clear and convincing evidence must be proven in a moderate-term marriage where 
permanent alimony is sought.  Trial court awarded permanent alimony but should have 
awarded durational absent the necessary findings for permanent alimony based on clear 
and convincing evidence.  Valente v. Barion, 146 So.3d 1247 (Fla. 2nd DCA 2014). 


In Motie v. Motie, 132 So.3d 1210 (Fla. 5th DCA 2014), the trial court incorrectly 
awarded durational alimony when there was nothing in the record to refute the presumption 
of permanent alimony given the duration of the marriage. 


Where the trial court failed to consider the Wife’s ability in the future to become 
self-supporting, her relative youth and educational background, Court should not have 
awarded permanent alimony.   Evans v. Evans, 128 So.3d 972 (Fla. 1st DCA 2013). 


In 22-year marriage, Court failed to consider the Husband’s substantial monthly 
deficit after considering the court ordered obligations.  Wife’s financial position was 
relatively secure.  Permanent alimony award was error.  Payton v. Payton, 109 So.3d 280 
(Fla. 1st DCA 2013). 


In 16-year marriage, trial court erred by awarding permanent alimony without a 
finding that no other form of alimony was fair and reasonable.  Disparity in earnings alone 
is not enough to support permanent award.  Former Wife limited by child care obligations 
which would be eliminated in a few years.  Therefore, other forms of alimony may be 
appropriate.  Margaretten v. Margaretten, 101 So.3d 395 (Fla. 1st DCA 2012). 


 Even in moderate-term marriages, the court needs to consider a request for 
permanent alimony pursuant to the 61.08 factors and not just ignore the claim.   See, e.g.   
Kennedy v. Kennedy, 60 So.3d 466 (Fla. 2nd DCA 2011); Biskie v. Biskie, 37 So.3d 970 
(Fla. 1st DCA 2010); Wolff v. Wolff, 576 So.2d 852 (Fla. 1st DCA 1991). 


In Walker v. Walker, 85 So.3d 553 (Fla. 1st DCA 2012), the trial court failed to 
make specific finding as to the Wife’s need when awarding permanent alimony.  Simple 
disparity in earnings is insufficient to justify award of permanent alimony.  Permanent 
alimony is not intended to equalize future income. 


Trial Court failed to make findings to support denial of permanent alimony in long 
term marriage.  David v. David, 42 FLW D1441 (Fla. 1st DCA 2017); see also, Hua v. 
Tsung, 42 FLW D1485 (Fla. 4th DCA 2017). 


Short-term marriages have a presumption against permanent alimony but the 
presumption is rebuttable.  Pearce v. Pearce, 43 So.3d 95 (Fla. 3rd DCA 2010); Green v. 
Green, 672 So.2d 49 (Fla. 4th DCA 1996); Vigo v. Vigo, 15 So.3d 619 (Fla. 3rd DCA 2009). 
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 LUMP SUM ALIMONY  
This is not a form of alimony but a method of payment of alimony or equitable 


distribution.  Any form of alimony may be paid as lump sum alimony.  Bridge the gap 
alimony was awarded in a lump sum payable over fifty months.  See, Liebrecht v. 
Liebrecht, 58 So.3d 415 (Fla. 2nd DCA 2011). 


 Lump sum alimony may be ordered paid in installments. Cann v. Cann, 334 So.2d 
326 (Fla. 1st DCA 1976). 


 Lump sum alimony may be awarded either for spousal support or part of an 
equitable distribution of marital property.  Gardiner v. Gardiner, 207 So.3d 987 (Fla. 2nd 
DCA 2016) citing, Pipitone v. Pipitone, 23 So.3d 131 (Fla. 2nd DCA 2009).  However, the 
Court is required to first make a finding if the award is necessary for support or to affect 
an equitable distribution, Gardiner, citing Guida v. Guida, 870 So.2d 222 (Fa. 2nd DCA 
2004).  In Gardiner, trial Court awarded the Wife the marital residence as lump sum 
alimony but failed to make a finding if it was for support purposes or for equitable 
distribution. Once a determination is made as to the purpose of the award, then findings 
need to be made applying the relevant statutory factors. 


 Lump sum alimony is available where special circumstances exist to pay other 
forms of alimony in a lump sum.  Lump sum alimony may be comprised of real property.  
A lump sum payment establishes a fixed monetary obligation which vests immediately, is 
non-modifiable and does not terminate upon death or remarriage.  Where Husband has 
demonstrated an unwillingness to pay support, this may be an appropriate method of 
awarding alimony.  Taylor v. Taylor, 114 So.3d 283 (Fla. 4th DCA 2013). 


 Trial Court was reversed where it awarded the Wife rehabilitative alimony and the 
marital residence as lump sum alimony when it failed to find the need for permanent 
alimony and an ability to pay by the Husband and special circumstances.  Sellers v. Sellers, 
68 So.3d 348 (Fla. 1st DCA 2011). 


Trial Court reversed where it awarded the residence to the Wife as lump sum 
alimony without finding special necessity.  If the need for alimony exists, there must be 
special circumstances to explain why non-modifiable award is appropriate.  Lule v. Lule, 
60 So.3d 567 (Fla. 4th DCA 2011). 


Special circumstances may include a payor who has a history of non-payments.  
See Coltea v. Coltea, 856 So.2d 1047 (Fla. 4th DCA 2003).  It may also be appropriate if 
the parties are of advanced age and close to retirement.  See Bush v. Bush, 65 So.3d 1101 
(Fla. 2nd DCA 2011). 


 


  RETROACTIVE ALIMONY 
Trial Court has the discretion as to when the termination of alimony should be 


retroactive. Retroactivity should be the rule not the exception.  When alimony terminated 
upon the Wife’s receipt of the Husband’s military retirement payments, the termination 
should have been retroactive to the Wife’s receipt of retirement payments.   Dennis v. 
Dennis, 42 FLW D1717 (Fla. 1st DCA 2017). 
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A party must request retroactive alimony to the date of the filing of the Petition 
either in the petition, at the hearing or by motion and failure to do so will prohibit a request 
on appeal.  Dravis v. Dravis, 170 So.3d 849 (Fla. 2nd DCA 2015). 


Trial court committed error in refusing to award retroactive alimony without 
making any findings.  Serbousek v. Lucas, 191 So.3d 539 (Fla. 5th DCA 2016). 


Trial court awarded retroactive alimony to date of separation which preceded the 
filing of the Petition; this as reversible error.  Vitro v. Vitro, 122 So.3d 382 (Fla. 4th DCA 
2012). 


Court incorrectly considered the Wife’s non-marital liquid asset in declining to 
award the Wife retroactive support.  A party should not necessarily be required to consume 
a non-marital liquid asset to support themselves during the pendency of the litigation.  
Featherston v. Featherston, 86 So.3d 549 (Fla. 2nd DCA 2012). 


In terminating alimony retroactively, Court may only go back to the date of the 
Supplemental petition as the earliest time (not date of cohabitation).  Pollack v. Pollack, 
181 So.3d 1287 (Fla. 5th DCA 2016). 


 


IMPUTATION OF INCOME 
 
Interest income from investments and retirement must be imputed for income 


purposes both in determining the need of a party as well as the payor’s ability to pay.  
Duke v. Duke, 211 So.3d 1078 (Fla. 5th DCA 2017) [retirement income must be imputed 
in determining Wife’s need for support, citing, Adelberg v. Adelberg, 142 So.3d 895 (Fla. 
4th DCA 2014); Niederman v. Niederman,60 So.3d 544 (Fla. 4th DCA 2011)].  See also 
Winnier v. Winnier, 163 So.3d 1279 (Fla. 2nd DCA 2015) (where Court failed to impute 
income to the Wife on liquid assets but did so as to the Husband’s liquid assets.) 


The Husband denied receiving income from a boat charter business.  The Court 
found the Husband’s testimony not credible but because of a lack of proof, did not impute 
income to the Husband.  This was error. Newman v. Newman, 42 FLW D1244 (Fla. 4th 
DCA 2017).  Court reiterated prior findings that when self-employed spouses who may 
not accurately report their income, Court may assign a higher income value.  See Child v. 
Child, 34 So.3d 159 (Fla. 3rd DCA 2010); Ugarte v. Ugarte, 608 So.2d 838 (Fla. 3d DCA 
1992). 


Where the Wife had no recent history of full time employment and testimony that 
the Wife was not capable of full time work, Court correctly imputed part-time income to 
the Wife.  Nugent v. Nugent,42 FLW D1996 (Fla. 5th DCA 2017). 


Burden of proof on the spouse claiming underemployment to establish that the other 
spouse voluntarily left employment and then subsequent unemployment/underemployment 
was in pursuit of their own interests or used less than diligent efforts to seek comparable 
employment.  Manfre v. Manfre, 189 So.3d 197 (Fla. 4th DCA 2016).  Spouse seeking to 
impute income must show employability and availability of jobs.  Koscher v. Koscher, 201 
So.3d 736 (Fla. 4th DCA 2016); Julia v. Julia, 146 So.3d 516 (Fla. 4th DCA 2014). 
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Where the Wife represented herself in the divorce and Court found that her ability 
to contribute to her own support would increase after the divorce, Court should not have 
found the Wife’s underemployment to be involuntary.  Trial Court reversed to impute 
income immediately. Cameron v. Cameron, 154 So.3d 1230 (Fla.1st DCA 2015). 


The Husband was denied alimony where Court found his retirement was voluntary 
and he had greater earning capacity than the Wife.  Ballard v. Ballard, 158 So.3d 641 (Fla. 
1st DCA 2014). 


Where the Husband was involuntarily unemployed and had mental health issues, 
Court should have awarded alimony without imputing income to the Husband. Niekamp v. 
Niekamp, 173 So.3d 1106 (Fla. 2nd DCA 2015). 


Where there is insufficient evidence to impute income, there is a rebuttable 
presumption based on the spouse’s historical earnings.  But if historical earnings are not 
available, court should impute minimum wage.  Lafferty v. Lafferty, 134 So.3d 1142 (Fla. 
2nd DCA 2014). 


Trial Court must make specific findings regarding the source and amount of 
imputed income, based on evidence of employment potential, probable earnings based on 
history, qualifications and prevailing wages.  Broemer v. Broemer, 109 So.3d 284 (Fla. 1st 
DCA 2013). 


Court rejected the Husband’s vocational expert regarding the Wife’s employment 
ability without any findings.  Court’s stated reason was to enable the Wife to be available 
to children was not supported by the record as the children were all in school and the Wife 
used after-school care five days a week for four hours.  Gray v. Gray, 103 So.3d 962 (Fla. 
1st DCA 2012). 


Court rejected the Husband’s request to impute income to the Wife based on alleged 
underemployment. Court was satisfied that the Wife used her best efforts to obtain her job 
and although income less than the maximum the Wife earned in the past, no evidence that 
the Wife was not using her best efforts.  Vitro v. Vitro, 122 So.3d 382 (Fla. 4th DCA 2012). 


The Wife testified that she was unwilling to take low paying job.  Court should 
have imputed income to the Wife.  Green v. Green, 126 So.3d 1112 (Fla. 4th DCA 2012). 


Trial Court erred when it failed to impute income to the Wife – Court needed to 
consider the Wife’s work history, qualifications, and the prevailing earnings in the 
community for that class of available jobs.  Middleton v. Middleton, 79 S.3d 836 (Fla. 5th 
DCA 2012). 


Court should have imputed income to the Wife where it determined she was not 
maximizing her earning ability.  Marshall-Beasley v. Beasley, 77 So.3d 751 (Fla. 4th DCA 
2011). 


Income should not include retained earnings if being held for a legitimate corporate 
purpose.  Zold v. Zold, 911 So.2d 1222 (Fla. 2005). 


Bonus income that is regular and continuing should be included.  Hollister v. 
Hollister, 965 So.2d 341 (Fla. 2nd DCA 2007); when considering bonus income, bonus 
income should be recent bonus income not bonus income from previous year provided the 
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Court is satisfied as to explanation for decrease and no evidence of future increase.  Barlow 
v. Barlow, 42 FLW D1784 (Fla. 2nd DCA 2017). 


If Court is to impute income when a spouse is not credible in their testimony, the 
Court must set forth factual findings as to probable and potential earnings level, source of 
imputed and actual income and adjustments to income.  Chamberlain v. Eisinger, 159 
So.3d 185 (Fla. 4th DCA 2015). 


Regular and consistent financial help from family members may be imputed as 
income.  Cooper v. Kahn, 696 So.2d 1186 (Fla. 3rd DCA 1996); Thalgott v. Thalgott, 571 
So.2d 1368 (Fla. 1st DCA 1990); Ordini v. Ordini, 701 So.2d 663 (Fla. 4th DCA 1997).   


However, where payments from family are irregular and sporadic, improper to 
impute income.  Sol v. Sol, 656 So.2d 206 (Fla. 3rd DCA 1995). 


Also, where testimony that regular family contributions have stopped, may be 
considered by the Court. Oluwek v. Oluwek, 2 So.3d 1038 (Fla. 2nd DCA 2009). 


 


FINANCIAL RESOURCES/CALCULATION OF INCOME: 
In addition to the income (actual and/or imputed) set forth in the section above, 


Court must consider financial resources of the parties as part of the Alimony Statute. 


COURT MUST BASE ITS FINDINGS ON THE NET INCOME OF THE 
PARTIES. 


 Case after case is reversed where court finds gross income and fails to make a 
finding on the net income.  See, e.g., Conlin v. Conlin, 212 So.3d 487 (Fla. 2nd DCA 2017); 
Hanson v. Hanson, 217 So.3d 1165 (Fla. 2nd DCA 2017); Brown v. Brown, 42 FLW D1376 
(Fla. 5th DCA 2017) Rentel v. Rentel, 124 So.3d 993 (Fla. 4th DCA 2013); Kingsbury v. 
Kingsbury, 116 So.3d 473 (Fla. 1st DCA 2013) Vanzant v. Vanzant, 82 So.3d 991 (Fla. 1st 
DCA 2011). 


Trial court erred when it based Husband’s income on his gross business income 
without deducting business expenses.  Court must determine Husband’s net monthly 
income.  Moore v. Moore, 157 So.3d 435 (Fla. 2nd DCA 2015).  See also, Cissel v. Cissel, 
82 So.3d 891 (Fla. 4th DCA 2011). 


Social security income must be considered by the Court.  Nicholson v. Nicholson, 
184 So.3d 1184 (Fla. 2nd DCA 2015). 


Trial Court may not consider future retirement benefits for purposes of establishing 
current income (and also consider it as a marital asset).  Court also failed to determine 
Husband’s net income.  Gilliard v. Gilliard, 162 So.3d 1147 (Fla. 5th DCA 2015). 


Interest income from equalizer payments and from retirement accounts must be 
included in considering the Wife’s needs.  Stoltzfus v. Stoltzfus, 172 So.3d 526 (Fla. 2nd 
DCA 2015). 


Court should have considered the expenses associated with the rental property in 
calculating rental income.  Hodge v. Hodge, 129 So.3d 441 (Fla. 5th DCA 2013). 
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Court may not look to equitable distribution payments to assist in meeting needs of 
a spouse.  Beal v. Beal, 146 So.3d 153 (Fla. 5th DCA 2014). 


Court must consider the non-marital assets in determining the financial resources 
of the parties under the Alimony Statute.  Grimm v. Grimm, 58 So.3d 428 (Fla. 1st DCA 
2011) Beck v. Beck, 852 So.2d 934 (Fla. 2nd DCA 2003). 


Income from income producing assets are to be considered. Acker v. Acker, 904 
So.2d 384 (Fla. 2005). 


AGE, PHYSICAL AND EMOTIONAL CONDITION: 
Age alone will not prevent an award of permanent alimony.  See, Zeigler v. Zeigler, 


635 So.2d 50 (Fla. 1st DCA 1994).  However, when a party is close to retirement age, lump 
sum alimony and nominal permanent alimony may be appropriate.  Bush v. Bush, 65 So.3d 
1101 (Fla. 2nd DCA 2011). 


Court must consider a party’s mental or physical impairment in determining 
entitlement to alimony – even in short-term marriage where the malady predated the 
marriage and occurred through no fault of the payor. See, e.g. Galliner v. Galliner, 763 
So.2d 447 (Fla. 3rd DCA 2000) (Wife’s mental condition prevented gainful employment); 
Conlan v. Conlan, 43 So.3d 931 (Fla. 4th DCA 2010); Cullen v. Cullen, 884 So.2d 304 (Fla. 
2nd DCA 2004) (Wife’s breast cancer prevented future employment); Levy v. Levy, 900 
So.2d 737 (Fla. 2nd DCA 2005). 


EARNING CAPACITIES, EDUCATIONAL, VOCATIONAL SKILLS AND 
EMPLOYABILITY: 


This factor is a prominent factor in rehabilitative alimony cases so review cases 
cited in that section. 


See Shea v. Shea, 572 So.2d 558 (Fla. 1st DCA 1990). 


Shafer v. Shafer, 45 So.3d 494 (Fla. 4th DCA 2010).  In this case the Wife was a 
law school graduate and admitted to practice law in New York and New Jersey before the 
marriage but had not practiced law in about 20 years and failed the Florida Bar. Trial court 
awarded rehabilitative alimony to enable the Wife to study and pass the Florida Bar.  This 
was error as there was no substantial, competent evidence for the Court to find that the 
Wife could become a member of the Florida Bar. 


See Schram v. Schram, 932 So.2d 245 (Fla. 4th DCA 2005) (before a Court can 
impute income, this factor must be considered and findings made as to source and amount 
of imputed income). 


CONTRIBUTIONS TO THE MARRIAGE: 
Contributions are recognized for a party’s role in the marital partnership.   Where a 


Wife has been a homemaker, caretaker of the children, and did not pursue a career to 
contribute to the marital partnership, alimony is appropriate. See, e.g. Feger v. Feger, 850 
So.2d 611 (Fla. 2nd DCA 2003); Pietras v. Pietras, 842 So.2d 956 (Fla. 4th DCA 2003) and 
Knoff v. Knoff, 751 So.2d 167 (Fla. 2nd DCA 2000). 
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In Rucker v. Rucker, 82 So.3d 189 (Fla. 1st DCA 2012), trial court failed to properly 
apply the factors including the Wife’s contribution in moving to assist the Husband in his 
career building and other contribution factors in determining alimony. 


RESPONSIBILITIES REGARDING CHILDREN: 
A parent’s responsibility for care of a minor child can be considered in support of 


an alimony award even in a short-term marriage.  See, Lakin v. Lakin, 901 So2d 186 (Fla. 
4th DCA 2005).  This is even more likely where the child has a physical or mental condition 
requiring care.  Greene v. Greene, 895 So.2d 503 (Fla 5th DCA 2005). 


In Kuvin v. Kuvin, 442 So.2d 203 (Fla. 1983), in a twelve-year marriage where the 
Wife was thirty-six and parties had two children, Court awarded the Wife rehabilitative 
alimony and was affirmed. 


 


TAX CONSIDERATIONS: 
For alimony to be taxable/deductible: 


S – Separate returns must be filed. 
T – Terminates on the death of either party 
O – Order of dissolution, separate maintenance or temporary support 
M – Must not be designated as non-taxable/non-deductible in Order 
P – Parties no longer reside together and are divorced/separated 
P – Payment cannot be for child support 
E – Exchange of money paid by or on behalf of one spouse to the other 
 


Payments cannot be impermissibly front loaded or it will result in a recapture 
problem for the payor.  Pipitone v. Pipitone, 23 So.3d 131 (Fla. 2nd DCA 2009). 


Lump sum alimony payments are generally not deductible because they do not 
terminate in the event of the death of the payee.  See. e.g. Kuchera v. Kuchera, 123 So.3d 
631 (Fla. 4th DCA 2013). 


Where trial court awarded $2000 per month in taxable/deductible alimony, it was 
not clear from the record if the Court considered the tax consequences and therefore 
reversed and remanded for appropriate findings.  Rosaler v. Rosaler, 42 FLW D1061 
(Fla. 4th DCA 2017). 


SECURITY FOR ALIMONY 
Life Insurance or other appropriate security may be ordered to secure support 


obligations but require findings of special circumstances.  Sobelman v. Sobelman, 541 
So.2d 1153 (Fla. 1989). 


Special circumstances include when a party is at risk of being plunged into dire 
economic circumstances absent the life insurance upon the untimely death of the paying 
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spouse. Ruberg v. Ruberg, 858 So.2d 1147 (Fla. 2nd DCA 2003); Baker v. Baker, 763 
So.2d 493 (Fla. 4th DCA 2000). 


Special circumstances will also be found if an alimony arrearage is likely in the 
future.  See Massam v. Massam, 993 So.2d 1022 (Fla. 2nd DCA 2008). 


In addition to special circumstances, there must be evidence as to the cost of the 
insurance and the payor’s ability to pay. Sobelman v. Sobelman, 541 So.2d 1153 (Fla. 
1989). 


Court can also order a lien on property as security.  See Mackoul v. Mackoul, 32 
So.3d 741 (Fla. 1st DCA 2010) (where payor is uninsurable but special circumstances 
exist). 


Failure to make findings regarding special circumstances, availability and 
affordability of insurance will result in a reversal. See Payton v. Payton, 109 So.3d 280 
(Fla. 1st DCA 2013); Zvida v. Zvida, 103 So.3d 1052 (Fla. 4th DCA 2013); Burton v. 
Burton, 127 So.3d 656 (Fla. 4th DCA 2013); Gotro v. Gotro,42 FLW D1045 (Fla. 1st 
DCA 2017); Lathrop v. Lathrop, 197 So.3d 71 (Fla. 2nd DCA 2016); Brennan v. Brennan, 
122 So.3d 923 (Fla. 4th DCA 2013); Palmer v. Palmer, 198 So.3d 1035 (Fla. 5th DCA 
2016); Shulstad v. Shulstad,192 So.3d 605 (Fla. 2nd DCA 2016) (where Court ordered 
greater amount of insurance than Husband had in place, absent findings as to 
affordability, order reversed.) 


Where the Wife received a large equitable distribution and was able to work to 
support herself, special circumstances did not exist for requiring the Husband to maintain 
life insurance to secure his alimony obligation. Sweeny v. Sweeny,113 So.3d 987 (Fla. 5th 
DCA 2013). 


Lien was imposed to secure alimony for potential arrearages but also to secure 
future alimony payments upon the payor’s death. See Mackoul v. Mackoul, 42 FLW 
D1873 (Fla. 1st DCA 2017). 


AGREEMENTS AND ALIMONY 
A party cannot contract away their right to temporary alimony.  Belcher v. 


Belcher, 271 So.2d 7 (Fla. 1972). 


Notwithstanding a prenuptial agreement that addressed limited alimony, the trial 
court at final hearing evaluated the Wife’s need for alimony based on the alimony factors 
and found independent of the provisions of the prenuptial agreement, the Wife had no 
need for alimony.  Flaherty v. Flaherty, 128 So.3d 920 (Fla. 2nd DCA 2013). 


Where parties stipulated as to the Wife’s entitlement to permanent alimony in 
mediation agreement, the Court’s failure to award permanent alimony was error. Gibson 
v. Gibson, 98 So.3rd 764 (Fla. 5th DCA 2012). 


Parties’ ante-nuptial agreement provided that in the event of adultery or abuse, 
either party could seek alimony from the other. Court found the Husband committed 
adultery and awarded the Wife permanent alimony. Weymouth v. Weymouth, 87 So.3d 30 
(Fla. 4th DCA 2012). 
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Where separation agreement entitled Wife to alimony from the date of the 
agreement, the Court erred in awarding alimony retroactive to the date of filing instead of 
the earlier date of the agreement. Bedoya v. Bedoya, 73 So.3d 314 (Fla. 3rd DCA 2011). 


 


EXCESSIVE AWARDS 
An award of over 50% of the payor’s income is too high. O’Conner v. O’Conner, 


782 So.2d 502 (Fla. 2nd DCA 2001). 


A financial award that exhausts or nearly exhausts a party’s income is not 
supported by substantial, competent evidence. Clore v. Clore, 115 So.3d 1100 (Fla. 5th 
DCA 2013); Posner v. Posner, 988 So.2d 128 (Fla. 4th DCA 2008). 


Varying percentages of net income (usually in excess of fifty percent) have been 
held excessive, the key is the ability of the payor to survive economically despite the 
payments of support. See Walters v. Walters, 96 So.3d 972 (Fla. 4th DCA 2012). 


Excessive awards – 70% of Husband’s net income; Squindo v. Osuna-Squindo, 
943 So.2d 232 (Fla. 3rd DCA 2006); 60% of Husband’s net income, Lambert v. Lambert, 
955 So.2d 35 (Fla. 3rd DCA 2007). 


 


REVERSED FOR LACK OF FINDINGS 
This is just a sampling of the most recent reversals for lack of findings. 


Cook v. Cook, 215 So.3d 188 (Fla. 2nd DCA 2017) (reversed where Court failed to 
make findings although there appeared to be a basis for Wife’s request for permanent 
alimony.) 


Abbot v. Abbot, 187 So.3d 326 (Fla. 1st DCA 2016) (Court failed to make findings 
of the alimony factors – reversed.) 


Watford v. Watford, 191 So.3d 993 (Fla. 4th DCA 2016) (reversed for lack of 
findings as to each factor and Court used Husband’s gross income instead of determining 
net income.) 


Perez v. Perez, 190 So.3d 1154 (Fla. 2nd DCA 2016) (reversed where court failed 
to differentiate between alimony and child support awards.) 


Jordan v. Jordan, 199 So.3d 343 (Fla. 4th DCA 2016) (reversed where Court 
failed to make finding that no other form of alimony would be fair and reasonable in 
awarding permanent alimony.) 


Addie v. Coale, 179 So.3d 534 (Fla. 4th DCA 2015) (reversed where Court made 
findings on six of the ten factors only.) 


Hammad v. Hammad, 146 So.3d 532 (Fla. 5th DCA 2014) (Award of durational 
alimony reversed where Court failed to make the required findings.) 


Vinsand v. Vinsand, 179 So.3d 366 (Fla. 2nd DCA 2015) (Court award of 
permanent alimony in marriage of moderate-term was reversed where Court failed to 
make finding based on clear and convincing evidence and alimony factors.) 
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MISCELLANEOUS 
Court cannot provide for automatic increase in alimony upon emancipation of 


child without specific factual findings. Solache v. Ibarra, 163 So.3d 539 (Fla. 3rd DCA 
2015); Jimenez v. Jimenez,211 So.3d 76 (Fla. 4th DCA 2017) (trial court failed to explain 
why the automatic increase in alimony when child support ended and therefore, 
reversed.) 


 


Where Wife asked for an award of the marital residence in lieu of alimony and the 
Court awarded her a life estate, she cannot complain that the Court erred in failing to 
award her alimony. Morgan v. Morgan, 213 So.3d 378 (Fla. 4th DCA 2017). 
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IN ORDER TO FILE A PETITION FOR AN INJUNCTION, THE PETITIONER 
MUST BE A VICTIM OF DOMESTIC VIOLENCE OR BE IN IMMINENT DANGER 
OF BECOMING A VICTIM OF DOMESTIC VIOLENCE. §741.30(1)(a), Florida 
Statutes. 


 
Domestic violence includes: any assault, aggravated assault, battery, 
aggravated battery, sexual assault, sexual battery, stalking, (including cyber-stalking) 
aggravated stalking, kidnapping, false imprisonment, or any other criminal offense 
resulting in physical injury or death of one family or household member by another 
family or household member. §741.28(2), Florida Statutes. 
 
In determining whether Petitioner has “reasonable cause to believe he or 
she is in imminent danger of becoming a victim of domestic violence,” 
the court must consider all relevant factors alleged in the petition for 
injunction for protection against domestic violence, including, but not 
limited to: 
 


 The history between the petitioner and the respondent, including threats, harassment, 
stalking, and physical abuse. 


 
 Whether the respondent has attempted to harm the petitioner or family members or individuals 


closely associated with the petitioner. 
 


 Whether the respondent has threatened to conceal, kidnap, or harm the petitioner's child or 
children. 


 
 Whether the respondent has intentionally injured or killed a family pet. 


 
 Whether the respondent has used, or has threatened to use, against the petitioner any 


weapons such as guns or knives. 
 


 Whether the respondent has physically restrained the petitioner from leaving the home or 
calling law enforcement. 


 
 Whether the respondent has a criminal history involving violence or the threat of violence. 


 
 The existence of a verifiable order of protection issued previously or from another jurisdiction. 


 
 Whether the respondent has destroyed personal property, including, but not limited to, 


telephones or other communications equipment, clothing, or other items belonging to the 
petitioner. 


 
 Whether the respondent engaged in any other behavior or conduct that leads the petitioner to 


have reasonable cause to believe that he or she is in imminent danger of becoming a victim of 
domestic violence. 


 
§741.30(6)(b), Florida Statutes. 
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DOMESTIC VIOLENCE INJUNCTION CASE 
PROCESS AND THE ISSUES ASSOCIATED WITH 


EACH STAGE 
(Note:  Stages refer to the court process; issues are items the judiciary should consider) 


 
 


 


Stages Issues 
 First:  
 
A petition is filed for protection 
from domestic violence. 


 Access to court/courthouse 
 Employment, children, 


transportation, office hours 
 Completion of forms – usually 


pro  se 
o Lengthy, confusing forms 
o Language/literacy 
o Denial/minimization of 


abuse as survival strategy 
o Emotional upset/agitation 


Second:  
 
The court issues an ex parte order 
granting or denying temporary 
injunction. If granted, a return 
hearing is set. In jurisdictions that 
permit, the petitioner may decline 
a return hearing in writing without 
the protection of an ex parte 
injunction. 


 Increased danger 
 Safety of persons and pets 
 If temporary injunction issued 


(or if judge wants more info), 
the respondent is served with 
injunction and notice of 
hearing and often has a very 
angry reaction 


 MOST DANGEROUS TIME FOR 
PETITIONERS/VICTIMS – 
separating or attempting to 
separate from partner 


 Especially dangerous if court 
has scheduled a hearing 
without issuing a temporary 
injunction 
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Third: 
 
The court holds a return hearing to 
determine whether or not the final 
injunction will be granted. 


 


 Access to court/courthouse 
 Employment, children, 


transportation 
 Safety of persons and pets 
 Unknown cultural barriers 
 Threats, violence to coerce 


petitioner to drop case, 
directly or through others 


 Courthouse/courtroom safety 
issues 


 Respondent’s access to 
children through shared 
custody  


 Unsupervised visitation 
 Firearms issues 
 Family support 
 Custody and visitation 


provisions 
 Child support/alimony 
 Counseling, other services for 


victim and children (not part 
of injunction order) 


Fourth:  
 
Enforcement of compliance with 
terms of injunction. 


 Safety 
 No contact 
 No violence 
 Firearms surrender 
 Treatment/family support 
 BIP/other treatment for 


respondent 
 Custody and visitation 


provisions 
 Child support/alimony 
 Fear – who is responsible for 


tracking and enforcing 
compliance? (Often, it turns 
out to be the petitioner) 
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DOMESTIC VIOLENCE CHECKLIST 
 


STANDING 


□ Petitioner and respondent must be family or household members.  
§741.30(1)(e), Florida Statutes. 
 “Family or household member” means spouses, former spouses, persons 


related by blood or marriage, persons who are presently living together 
as if a family or who have lived together in the past as if a family and 
persons who are parents of a child together regardless of whether or not 
they have been married or lived together.  §741.28(3), Florida Statutes. 


 With the exception of persons who have a child in common, the family 
or household members must be currently residing together or have in the 
past resided together in the same single dwelling unit.  §741.28(3), 
Florida Statutes.  
A minor child can file by and through a parent as “next friend.”  Parrish 
v. Price, 71 So.3d 132 (Fla. 2d DCA 2011). 
 


□ There is no minimum residency or venue requirement.  A petition may be 
filed in the circuit where the petitioner currently or temporarily resides, where 
the respondent resides, or where the domestic violence occurred.  
§741.30(1)(j), Florida Statutes. 


 
□ Petitioner must be a victim of domestic violence or in imminent danger of 


becoming a victim.  §741.30(1)(a), Florida Statutes. 
 Domestic violence includes:  assault, aggravated assault, battery, 


aggravated battery, sexual assault, sexual battery, stalking, aggravated 
stalking, kidnapping, false imprisonment, or any other criminal offense 
resulting in physical injury or death to one family or household member 
by another family or household member.  §741.28(2), Florida Statutes. 


 In determining whether petitioner has reasonable cause to believe he or 
she is in imminent danger of becoming a victim of domestic violence, 
the court must consider all relevant factors alleged in the petition for 
injunction for protection against domestic violence, including, but not 
limited to: 


 The history between the petitioner and the respondent, including 
threats, harassment, stalking, and physical abuse. 


 Whether the respondent has attempted to harm the petitioner or 
family members or individuals closely associated with the 
petitioner. 


 Whether the respondent has threatened to conceal, kidnap, or 
harm the petitioner’s child or children. 
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 Whether the respondent has used, or has threatened to use, against 
the petitioner any weapons such as guns or knives. 


 Whether the respondent has intentionally injured or killed a family 
pet. 


 Whether the respondent has physically restrained the petitioner 
from leaving the home or calling law enforcement. 


 Whether the respondent has a criminal history involving violence or 
the threat of violence. 


 The existence of a verifiable order of protection issued previously 
or from another jurisdiction. 


 Whether the respondent has destroyed personal property, 
including, but not limited to, telephones or other communication 
equipment, clothing, or other items belonging to the petitioner. 


 Whether the respondent engaged in any other behavior or conduct 
that leads the petitioner to have reasonable cause to believe that 
he or she is in imminent danger of becoming a victim of domestic 
violence.   


In making a determination as to whether the petitioner has reasonable 
cause, the court is not limited to the above factors.  §741.30(6)(b), 
Florida Statutes. 


□ No bond shall be required for entry of an injunction.  §741.30(2)(b), Florida 
Statutes. 


 


EX PARTE (TEMPORARY) INJUNCTIONS 


□ Determine whether it appears to the court that an immediate and present 
danger of domestic violence exists. §741.30(5)(a), Florida Statutes. 
 The court can only consider the verified pleadings or affidavits unless 


respondent appears at the hearing or has received reasonable notice of 
the hearing.  §741.30(5)(b), Florida Statutes. 


 EXCEPTION: The court may take judicial notice of prior court records 
when imminent danger has been alleged and it is impractical to give 
prior notice to the parties. §90.204(4), Florida Statutes. 


□ If the ex parte (temporary) injunction is denied: 
 If the court finds no basis for the issuance of an injunction, the petition 


may be denied without a return hearing; however, a denial of a petition 
for an ex parte (temporary) injunction shall be by written order noting 
the legal grounds for denial.  §741.30(5)(b), Florida Statutes. 


 When the only ground for denial is no appearance of an immediate and 
present danger of domestic violence, the petition for ex parte 
(temporary) injunction may be denied but the court shall set a full 
hearing on the petition for injunction with notice at the earliest possible 
time. §741.30(5)(b), Florida Statutes. Some circuits allow the petitioner 
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to request in writing that the court dismiss the case rather than set a 
hearing. This practice increases victim safety. 
 


□ If the ex parte (temporary) injunction is granted: 
 Any such temporary injunction shall be effective for a fixed period not 


to exceed 15 days.  §741.30(5)(c), Florida Statutes. 
 A full hearing shall be set for a date no later than the date when the 


temporary injunction ceases to be effective. §741.30(5)(c), Florida 
Statutes. 


 The court may grant a continuance of the hearing before or during a 
hearing for good cause shown by either party, which shall include a 
continuance to obtain service of process. §741.30(5)(c), Florida Statutes. 


 Any injunction shall be extended if necessary to remain in full force and 
effect during any period of continuance.  §741.30(5)(c), Florida Statutes. 


 


POSSIBLE RELIEF WITH EX PARTE (TEMPORARY) INJUNCTIONS 


□ Restrain respondent from committing any acts of domestic violence. 
§741.30(5)(a)(1), Florida Statutes. 


 
□ Restrain respondent from contact with petitioner.  Florida Supreme Court 


Approved Family Law Forms 12.980(c)(1) and (c)(2). 
 


□ Award petitioner temporary exclusive use and occupancy of the dwelling that 
the parties share or excluding the respondent from the residence of the 
petitioner. §741.30(5)(a)2, Florida Statutes.  Section 741.2902(2)(a), Florida 
Statutes, specifically recognizes that the petitioner’s safety may require such 
an award due to the “inherent danger in permitting the respondent partial or 
periodic access to the residence.” NOTE: Florida Supreme Court Approved 
Family Law Forms 12.980(c)(1) and (c)(2) have a check off box to assist the 
petitioner or respondent in retrieving personal property from a dwelling. 


 
□ Specify distances the respondent must stay away from the petitioner; the 


dwelling; the place of employment or school; school the children attend; any 
place the petitioner frequently visits, such as a parent’s home or child’s 
daycare; and the auto of the petitioner. Florida Supreme Court Approved 
Family Law Forms 12.980 (c)(1) and (c)(2). 
 


□ Exclude respondent from petitioner’s place of employment or school. Florida 
Supreme Court Approved Family Law Forms 12.980(c)(1) and (c)(2). 


 
□ Exclude respondent from places frequented regularly by petitioner. Florida 


Supreme Court Approved Family Law Forms 12.980(c)(1) and (c)(2). 
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□ Award a temporary parenting plan including a time-sharing schedule which may 
award the petitioner up to 100 percent of the time-sharing on the same basis 
as provided in §61.13.  §741.30(5)(a)(3), Florida Statutes.  A UCCJEA form must 
be filed by petitioner if seeking such relief. §741.30(3)(d), Florida Statutes. 
Paternity must be legally established for the court to award time-sharing to the 
father. 


 
□ Order respondent to surrender any firearms and ammunition in his or her 


possession to the specified sheriff’s office pending further order of the court.  
Florida Supreme Court Approved Family Law Forms 12.980(c)(1) and (c)(2). 


 
□ Order such additional relief as the court deems necessary to protect the 


petitioner from domestic violence.  Florida Supreme Court Approved Family 
Law Form 12.980(c)(1) and (c)(2).  See also §741.2902(2)(c), Florida Statutes. 


 


 FINAL INJUNCTIONS 


□ The court shall allow an advocate from a state attorney’s office, an advocate 
from a law enforcement agency, or an advocate from a certified domestic 
violence center who is registered under §39.905, Florida Statutes, to be 
present with the petitioner or respondent during any court proceedings or 
hearings related to the injunction for protection, provided the petitioner or 
respondent has made such a request and the advocate is able to be present. 
§741.30(7), Florida Statutes. 


□ All domestic violence proceedings shall be recorded.  Recording may be by 
electronic means as provided by the Rules of Judicial Administration.  
§741.30(6)(h), Florida Statutes. 


□ Upon proper notice, when it appears to the court that the petitioner is a victim 
of domestic violence or has reasonable cause to believe he or she is in 
imminent danger of becoming a victim, the court may grant such relief as the 
court deems proper, regardless of whether the respondent appears in court or 
not.  §741.30(6)(a), Florida Statutes. 


□ The final judgment of injunction for protection against domestic violence 
may: 
 be effective indefinitely; until modified or dissolved by the judge at 


either party’s request, upon notice and hearing, §741.30(6)(c), Florida 
Statutes; or 


 expire on a date certain at the judge’s discretion.  Florida Supreme 
Court Approved Family Law Forms 12.980(d)(1) and (d)(2). 


□ The final injunction order must provide that it is a violation of §790.233, 
Florida Statutes, and a first degree misdemeanor, for the respondent (unless 
respondent is a law enforcement officer defined in §943.10, Florida Statutes, 
holding an active certification) to have in his or her care, custody, possession 
or control any firearm or ammunition.  §741.30(6)(g); §790.233(1), Florida 
Statutes; 18 U.S.C. §922(g)(9). 
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POSSIBLE RELIEF WITH FINAL INJUNCTIONS 


□ In addition to the types of possible relief listed in the ex parte temporary 
injunction section, the court may also: 
 Establish temporary support for a minor child or children.  


§741.30(6)(a)(4), Florida Statutes. 
 The temporary support and/or parenting plan provisions that are 


established in a temporary parenting plan in a permanent domestic 
violence injunction remain in effect until the order expires or a 
subsequent order is entered which affects the placement of, access to, 
parental time with, adoption of, or parental rights and responsibilities 
for the minor child. §741.30(6)(a)(3-4), Florida Statutes. 


 Refer the petitioner to a certified domestic violence center.  The court 
must provide the petitioner with a list of certified domestic violence 
centers in the circuit. §741.30(6)(a)(6), Florida Statutes. However, the 
petitioner may not be ordered to attend counseling. 


 Order a substance abuse and/or mental health evaluation for the 
respondent and order the respondent to attend any treatment 
recommended by the evaluation(s).  Florida Supreme Court Approved 
Family Law Form 12.980(d)(1) and (d)(2). 


 Order the respondent to enroll and complete a certified batterer 
intervention program.  If the court orders the respondent to this type of 
program the court must provide the respondent with a list of batterer 
intervention programs. §741.30(6)(a)(5), Florida Statutes. 


 Unless the court makes written factual findings in its judgment or order 
which are based on substantial evidence, stating why batterer 
intervention programs would be inappropriate, the court shall order the 
respondent to attend a batterer intervention program if: 


1. It finds that the respondent willfully violated the ex parte 
injunction; 


2. The respondent, in this state or any other state, has been 
convicted of, had adjudication withheld on, or pled nolo 
contendere to a crime involving violence or a threat of violence; 
or 


3. At any time in the past in this state or another state, an 
injunction has been entered against the respondent after a 
hearing with notice.  §741.30(6)(e), Florida Statutes. 


 Establish a parenting plan with the minor child(ren). Florida Supreme 
Court Approved Family Law Form 12.980(d)(1). 


 Establish temporary alimony. Florida Supreme Court Approved Family 
Law Forms 12.980(d)(1) and (2). 


 Provide restitution to the petitioner. §741.31(6), Florida Statutes. 
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REQUIREMENTS FOR WRITTEN ORDERS—TEMPORARY AND FINAL 


A judgment should indicate on its face that: 
 The injunction is valid and enforceable in all counties in Florida.  


§741.30(6)(d)(1), Florida Statutes. 
 Law enforcement officers may use their arrest powers pursuant to 


§901.15(6), Florida Statutes, to enforce the terms of injunction. 
§741.30(6)(d)(2), Florida Statutes. 


 The court had jurisdiction over the parties and matter. 
 Reasonable notice and opportunity to be heard was given to respondent 


sufficient to protect that person’s right to due process. §741.30(6)(d)(3), 
Florida Statutes. 


 The date respondent was served with the temporary or final order, if 
obtainable.  §741.30(6)(d)(4), Florida Statutes. 


 If a final order of injunction is issued, the terms of the temporary 
injunction should be extended until the respondent is served. Supreme 
Court Approved Family Law Forms 12.980(c)(1) and (c)(2).  


□ Special requirement for final injunctions: 
 A final injunction must, on its face, indicate that it is a violation of 


§790.233, Florida Statutes, and a first degree misdemeanor, for 
respondent to have in his or her care, custody, possession, or control any 
firearm or ammunition. §741.30(6)(g), Florida Statutes. 


ENFORCEMENT 


□ It is the intent of the Legislature that domestic violence be treated as a 
criminal act rather than a private matter.  Consequently, criminal prosecution 
shall be the favored method of enforcing compliance with injunctions. 
§741.2901(2), Florida Statutes. 


 
□ The Florida Department of Law Enforcement maintains a Domestic, Dating, 


Sexual and Repeat Violence Injunction Statewide Verification System capable 
of electronically transmitting information to and between criminal justice 
agencies relating to domestic violence injunctions issued by the courts 
throughout the state.  The Department must have the respondent’s name, 
race, sex, and date of birth. 


 
□ The court may enforce a violation of an injunction for protection against 


domestic violence through a civil or criminal contempt proceeding, or the state 
attorney may prosecute it as a criminal violation under §741.31, Florida 
Statutes.  The court may enforce the respondent’s compliance with the 
injunction through any appropriate civil and criminal remedies, including but 
not limited to, a monetary assessment or fine.  §741.30(9)(a), Florida Statutes.  
At the time of service of the final judgment, the respondent should be served 
with an Order to Appear in 30 to 45 days for purposes of confirming compliance 
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with any court ordered obligations (such as BIP, MH, parenting, child support 
etc.) and to review on-going safety and time-sharing considerations. The 
petitioner should be given notice of the compliance hearing. Set follow-ups as 
needed. 
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I. EVIDENCE: 


A. PRIVILEGES APPLICABLE TO DOMESTIC VIOLENCE: 


1. Domestic Violence Advocate-Victim Privileges; §90.5036, Florida Statutes. 
a. Section 90.5036(1)(d), Florida Statutes -  A communication between a 


domestic violence advocate and a victim is “confidential” if it is related to 
the incident of domestic violence for which the victim is seeking assistance 
and if it is not intended to be disclosed to third persons other than: 
(i) Those persons present to further the interest of the victim in the 


consultation, assessment, or interview. 
(ii) Those persons to whom disclosure is reasonably necessary to accomplish 


the purpose for which the domestic violence advocate is consulted. 
b. Section 90.5036(2), Florida Statutes - A victim has a privilege to refuse to 


disclose and to prevent any other person from disclosing, a confidential 
communication made by the victim to a domestic violence advocate or any 
record made in the course of advising, counseling, or assisting the victim. 
 


2. Attorney-Client Privilege; §90.502, Florida Statutes. 
Attorney-client privilege is relatively limited in scope, and thus does not 
require exclusion of evidence voluntarily submitted by an attorney in violation 
of that privilege. State v. Sandini, 395 So. 2d 1178 (Fla. 4th DCA 1981). 


3. Spouse Privilege; §90.504, Florida Statutes. 
a. No privilege “prevents the Government from enlisting one spouse to give 


information concerning the other or to aid in the other’s apprehension.  It is 
only the spouse’s testimony in the courtroom that is prohibited” Trammel v. 
U.S., 445 U.S. 40 (1980); State v. Grady, 811 So. 2d 829 (Fla. 2d DCA 2002). 


b. Statements of spouse that would be privileged at trial can be used to 
establish cause to obtain a search warrant or to investigate a suspect based 
on those statements.  State v. Grady, 811 So. 2d 829 (Fla. 2d DCA 2002). 


c. Husband-wife evidentiary privilege does not apply to criminal acts by one 
spouse.  
(i) A spouse has a privilege during and after the marital relationship to 


refuse to disclose, and to prevent another from disclosing, 
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communications which were intended to be made in confidence between 
the spouses while they were husband and wife. 


(ii) Section 90.504(3)(b), Florida Statutes.  There is no privilege in a 
criminal proceeding in which one spouse is charged with a crime 
committed at any time against the person or property of the other 
spouse or the person or property of a child of either. 


(iii) Valentine v. State, 688 So. 2d 313 (Fla. 1996). 


B. ALLOCATION OF DECISION MAKING/FINDER OF FACT: 


Question of Fact for the Trier: 


1. Emotional Distress: D.L.D., Jr. v. State, 815 So. 2d 746 (Fla. 5th DCA 2002).  
The court looked to the 1st District Court of Appeal in McMath v. Biernacki, 776 
So. 2d 1039 (Fla. 1st DCA 2001), agreeing with the First DCA’s finding that in 
deciding whether an incident or series of incidents creates substantial 
emotional distress that distress should be judged on an objective, not 
subjective, standard and even if a subjective standard is used, a person does 
not need to be reduced to “tears or hysteria in order to be considered 
substantially emotionally distressed.” 
 


2. Stalking: Biggs v. Elliot, 707 So. 2d 1202 (Fla. 4th DCA 1998).  The court’s 
finding that whether following and repeatedly telephoning the victim fell 
within the statutory definition of stalking under the domestic violence statute 
so as to permit the issuance of an injunction was a question of fact for the trier 
of fact and was not clearly erroneous.  The stalking statute (§784.048, Florida 
Statutes) was found not to be unconstitutionally vague or overbroad. 


C. CONFIDENTIAL RECORDS: 


1. A Petitioner’s Place of Residence May Be Kept Confidential for Safety Reasons. 
§741.30(6)(a)(7), Florida Statutes.  See also Family Law Form 12.980(h), 
Request for Confidential Filing of Address, and §119.071(2)(j)1, Florida 
Statutes. 
 


2. See Also in this outline section II.,M.(2), Confidentiality of Information. 


D. JUDICIAL NOTICE: 


1. Improper for Court to Take Judicial Notice of Service which is an Essential 
Element that the State is Required to Prove. 
a. Cordova v. State, 675 So. 2d 632 (Fla. 3d DCA 1996). 


(i) Notice of injunction is an essential element of charge of violating its 
provisions. 


(ii) Return of service, while hearsay, was admissible in evidence under 
public records exception. 
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(iii) Trial court may not take judicial notice of fact that defendant was 
served with an injunction. 
(a) Fact that the defendant was served is not generally known within 


territorial jurisdiction of the court. 
(b) And it was not type of fact that was not subject to dispute because it 


was capable of being determined by a source whose accuracy could 
not be questioned. 


(iv) However: Trial court may allow State to use “permissive inference” to 
establish that the defendant was served with an injunction. 
(a) Permissive inference allows, but does not require, the trier of fact to 


infer elemental fact upon proof of a basic fact and places no burden 
on the defendant. 


(b) Such inference passes the rational connection test, as fact of service 
more likely than not flowed from the return of service. 


b. Hernandez v. State, 713 So. 2d 1120 (Fla. 3d DCA 1998). The District Court 
of Appeal held that the defendant was entitled to judgment of acquittal on 
charge of violating a domestic violence injunction, as the trial court could 
not properly take judicial notice of an essential element that the State was 
required but failed to prove for conviction. 


2. Court Records - The Court Can Take Judicial Notice of a Record from any 
Florida or U.S. Court when imminent danger to persons or property has been 
alleged and it is impractical to give prior notice to the parties of the intent to 
take judicial notice. An opportunity to present evidence relevant to the 
propriety of taking judicial notice may be deferred until after judicial action 
has been taken. If judicial notice is taken, the court shall file a notice in the 
pending case of the matters judicially noticed within 2 business days. 
§90.204(4), Florida Statutes. 


E. BATTERED SPOUSE SYNDROME (BSS) or (BWS): 


1. Admissible Against Batterers to Bolster Credibility of Victim: 
a. Commonwealth v. Goetzendanner, 679 N.E. 2d 240 (1997). “Where 


relevant, evidence of BWS may be admitted through a qualified expert to 
enlighten jurors about behavioral or emotional characteristics common to 
most victims of battering and to show that an individual or victim witness 
has exhibited similar characteristics.” 


b. State v. Griffin, 564 N.W.2d 370 (Iowa 1997). 
(i) Iowa Supreme Court allowed the use of expert testimony on BWS with 


respect to the victim’s recantation. 
(ii) Expert did not offer opinion on the specific victim’s credibility, but 


instead testified concerning the medical and psychological syndrome 
present in battered woman generally. 


c. People v. Morgan, 58 Cal.App.4th 1210 (Cal. Ct. App.1997).  BWS is 
admissible to bolster the credibility of a victim who recants her story. 


d. Gonzalez-Valdes v. State, 834 So. 2d 933 (Fla. 3d DCA 2003).  Defendant 
was convicted in a jury trial in the circuit court, Miami-Dade County, of 
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second-degree murder of her live-in boyfriend. Defendant appealed. On 
motion for rehearing, the District Court of Appeal held that the testimony 
of victim's ex-wife, that victim never abused her in 29 years of marriage, 
was relevant to battered woman's syndrome defense. 
 


2. BSS is Admissible as a Defense by Those Suffering from the Condition: 
a. State v. Hickson, 630 So. 2d 172 (Fla. 1993). 
b. But see Trice v. State, 719 So. 2d 17 (Fla. 2d DCA 1998). No error in 


prohibiting BSS relating to the victim where the expert could not testify 
that the victim was suffering from such at the time of the homicide. 
 


F. STATEMENTS BY WITNESSES: FLORIDA RULE OF CRIMINAL 
PROCEDURE 3.220(B)(1)(B): 


1. State Must Disclose Prior Statements of Prosecution Witness. 
a. Roman v. State, 528 So. 2d 1169 (Fla. 1988).  State’s failure to disclose 


exculpatory statements made by witness who testified to the contrary at 
trial was reversible error. 


b. Holmes v. State, 642 So. 2d 1387 (Fla. 2d DCA 1994). 
 


2. State Must Disclose Defense Witness Statements.  Sun v. State, 627 So. 2d 
1330 (Fla. 4th DCA 1993). 
 


3. The Reference to “Statements” Is Limited to Written Statements or 
Contemporaneously Oral Statements. Watson v. State, 651 So. 2d 1159 (Fla. 
1994).  Expert’s oral statement was not discoverable, however, the State must 
disclose a witness’s oral statement if that statement materially alters a prior 
written or recorded statement previously provided to the defendant. State v. 
Evans, 770 So. 2d 1174 (Fla. 2000). 
 


4. State Is Not Charged with Knowledge Of Defendant’s Statement To State 
Witness. 
a. Sinclair v. State, 657 So. 2d 1138 (Fla. 1995).  “We agree with the trial 


court that none of the rules of criminal procedure relating to discovery 
require the State to disclose information which is not within the State’s 
actual or constructive possession.” 


b. Limited by implication: McCray v. State, 640 So. 2d 1215 (Fla. 5th DCA 
1994).  Where there was no evidence on the record that the State did not 
have knowledge before trial of a witness’s information, and where the State 
did not notify the defense of the witness’s information before trial, the 
court is required to hold a Richardson hearing to determine whether the 
State had actual or constructive knowledge of the information before trial 
and failed to inform the defense, thus triggering a reversal. (Referring to 
Richardson v. State, 246 So.2d 771 (Fla. 1971). 
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5. Prosecutor’s Trial Preparation Notes, Work Product, Not Subject to 
Disclosure: Where the prosecutor’s trial preparation notes did not reflect 
verbatim statements of any witness interviewed, had not been adopted or 
approved by the person to whom they were attributed, and included 
interpretation of remarks made by witnesses, they were not subject to 
disclosure.  Williamson v. Dugger, 651 So. 2d 84 (Fla. 1994). 


G. STATEMENTS BY VICTIMS: 


1. Reluctant v. Recanting Victim: 
a. Fairness of Opposing Party and Counsel: A lawyer shall not unlawfully 


obstruct another party’s access to evidence or otherwise unlawfully alter, 
destroy, or conceal a document or other material that the lawyer knows or 
reasonably should know is relevant to a pending or a reasonably foreseeable 
proceeding; nor counsel or assist another person to do any such act. Rule 4-
3.4, Florida Rules of Professional Conduct. 
 


b. State v. Conley, 799 So. 2d 400 (Fla. 4th DCA 2001).  The state appealed an 
order dismissing a felony battery.  An adversarial hearing occurred but the 
state had neglected to subpoena the witnesses to the events.  The victim 
was present and claimed that she instigated the argument and the injuries 
she sustained were a result of her own actions, directly contradicting the 
eyewitness account. The victim claimed she never wanted charges brought 
against the defendant.  The judge dismissed the charges despite the state’s 
objection.   In relying on both Florida Rule of Criminal Procedure 3.133(b), 
and on State v. Hollie, 736 So. 2d 96 ( Fla. 4th DCA 1999), the Fourth 
District Court of Appeal held that because the hearing was an adversarial 
hearing, where the defendant never motioned the court for a dismissal, and 
because probable cause was clearly established, a dismissal was clearly in 
error.  Judge Warner concurs in a separate opinion, finding that the lower 
court made an additional error in finding that consent to a battery is a 
defense.  Consent is only a defense in cases of sexual battery, NOT 
domestic violence.   
 


2. Cross Examination of Victim; Fundamental Right: Zuchel v. State, 824 So. 2d 
1044 (Fla. 4th DCA 2002). Defendant, charged with aggravated stalking and 
violation of the restraining order, filed a writ of prohibition after the trial court 
denied his motion for disqualification.  The Fourth District Court of Appeal 
granted defendant’s request and remanded the case back to the trial court for 
assignment of a new judge.  The appellate court held that the trial court’s 
denial of the basic fundamental right of cross examination of the victim would 
give a “reasonably prudent person a well-founded fear of judicial bias.” The 
Fourth District Court of Appeal noted the fact that the state was allowed to use 
the victim’s testimony in its opposition to the motion to reduce bond. 


H. HEARSAY: 
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1. Definition: A statement, other than the one made by the declarant while 
testifying at the trial or hearing, offered in evidence to prove the truth of 
the matter asserted. §90.801(1)(c), Florida Statutes. 
 


2. Conviction May Stand Solely on Hearsay: 
a. “We decline to enunciate a blanket rule that no conviction can stand based 


solely on hearsay.” Anderson v. State, 655 So. 2d 1118 (Fla.1995). 
 


3. When the Declarant Testifies During the Hearing and Is Subject to Cross-
Examination the Confrontation Clause is Satisfied. 
a. U.S. v. Owens, 484 U.S. 554 (1988). 
b. U.S. v. Spotted War Bonnett, 933 F.2d 1471 (8th Cir.1991), cert. denied, 


112 S.Ct. 1187 (1992). 
 


4. Satisfaction of the confrontation clause where the declarant does not 
testify.  See also infra section I. 
a. If a hearsay statement is admissible under any of the hearsay exceptions 


included in the Evidence Code, with the exception of §90.803(23) (hearsay 
exception; statement of child victim), admission of the statement will not 
infringe upon the defendant’s confrontation rights. Ehrhardt, 1 Fla. Prac., 
Evidence §802.2 (2014 ed.). 
(i) Where witness is unavailable to testify at subsequent hearing, prior 


testimony is admissible, despite confrontation clause, if opponent can 
show that testimony was given under circumstances that indicate its 
content is probably true. State v. Kleinfeld, 587 So. 2d 592 (Fla. 4th DCA 
1991).   


b. But see Mathieu v. State, 552 So. 2d 1157 (Fla. 3d DCA 1989). Defendant’s 
right to confrontation was violated when there was testimony from which 
an inescapable inference was drawn that two eye-witnesses who did not 
testify had identified the defendant as the person who committed the 
robbery. 


c. See also Crawford v. Washington, 124 S.Ct. 1354 (2004), which, regarding 
“testimonial” hearsay, overruled the Roberts decision, which held that 
reliability could be inferred if the hearsay statement falls within a firmly-
rooted exception or if there are particular guarantees of trustworthiness. 
Ohio v. Roberts, 448 U.S. 56 (1980).   
(i) Note: The Crawford opinion applies to “testimonial” hearsay and Roberts 


analysis applies to “non-testimonial.”   
(ii) In Crawford, the U.S. Supreme Court held that when hearsay statements 


of an unavailable witness are “testimonial” in nature, the 6th 
amendment requires that the accused be afforded a prior opportunity to 
cross-examine the witness.  Crawford v. Washington, 124 S.Ct. 1354 
(2004).  However, the Supreme Court did not set out a definition of 
"testimonial." Id.  


I. HEARSAY EXCEPTIONS: §90.803, FLORIDA STATUTES:  
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Availability of Declarant Immaterial: The provision of §90.802, Florida Statutes, 
(hearsay rule) to the contrary notwithstanding, the following are admissible as 
evidence, even though the declarant is unavailable as a witness: 
1. Spontaneous Statement – §90.803(1), Florida Statutes. A spontaneous 


statement describing or explaining an event or condition made while the 
declarant was perceiving the event or condition, or immediately thereafter, 
except when such statement is made under circumstances that indicate its lack 
of trustworthiness. 
The spontaneity of the statement negates the likelihood of conscious 
misrepresentation by the declarant and provides the necessary circumstantial 
guarantee of trustworthiness to justify the introduction of the evidence. 
Ehrhardt, 1 Fla. Prac., Evidence § 803.1 (2014 Ed.).   
a. White v. Illinois, 502 U.S. 346 (1992). 
b. Fratcher v. State, 621 So. 2d 525 (Fla. 4th DCA 1993). Defendant’s 


companions’ statement to store manager should not have been admitted 
under spontaneous statement exception to hearsay rule. 


c. McDonald v. State, 578 So. 2d 371 (Fla. 1st DCA 1991), review denied, 587 
So. 2d 1328 (Fla. 1991). Victim’s statement to friend immediately after 
sexual battery incident was admissible. 
(i) Sunn v. Colonial Penn Ins. Co., 556 So. 2d 1156 (Fla. 3d DCA 1990). 


Testimony inadmissible where record did not reflect that statements 
were spontaneous and made without engaging in reflective thought. 


(ii) Cadavid v. State, 416 So. 2d 1156 (Fla. 3d DCA 1982). “There was no 
error in permitting the investigating police officer to testify as to 
victim’s spontaneous statements at the time of the incident.” 


(iii) The spontaneity is lacking if more than a “slight lapse of time” has 
occurred between the event and the statement. 


(iv) State v. Jano, 524 So. 2d 660 (Fla. 1988). Spontaneous statement by 
two-and-one-half year old to baby sitter that child’s father had sexually 
molested her was no showing that statement was made 
contemporaneously with the alleged act by the father. 


(v) Quiles v. State, 523 So. 2d 1261 (Fla. 2d DCA 1988). Testimony by police 
officer concerning victim’s version of aggravated assault, when the 
statement was made after the victim drove home and called the police, 
was not admissible. 


(vi) U.S. v. Cruz, 765 F.2d 1020 (11th Cir. 1985). Undercover agent’s 
statement as to whom agent identified as source of cocaine was not 
admissible under present sense impression exception to hearsay rule. 
  


2. Excited Utterance – §90.803(2), Florida Statutes.  A statement or excited 
utterance relating to a startling event or condition made while the declarant 
was under the stress of excitement caused by the event or condition. 
a. Excited utterance is an exception to the hearsay rule. 


(i) Viglione v. State, 861 So. 2d 511 (Fla. 5th DCA 2003).  Victim of a 
kidnapping had called witnesses while the offense was taking place.  
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These were considered excited utterances, and the people who were 
called were allowed to testify about the content of the conversations. 


(ii) J.L.W. v. State, 642 So. 2d 1198 (Fla. 2d DCA 1994). 
(iii) Power v. State, 605 So. 2d 856 (Fla. 1992), cert. denied, 507 U.S. 1037 


(1993). 
(iv) Stoll v. State, 762 So. 2d 870 (Fla. 2000). The Supreme Court rejected 


the state’s argument that statements of the victim to a witness were 
admissible under the excited utterance exception to the hearsay rule 
where the proper predicate was not established by the state and where 
such a finding was not made by the trial court.  An alternative argument 
that the witness’s testimony was admissible under the state-of-mind 
exception to the hearsay rule was rejected because the victim’s state of 
mind was not found to be relevant to any issue in the case.  The 
Supreme Court also held it was error to admit the victim’s handwritten 
statement of a prior domestic violence case from the court record. 


b. Elements: 
(i) There must be an event startling enough to cause nervous excitement; 
(ii) The statement must have been made before there was time to contrive 


or misrepresent; and 
(iii) The statement must have been made while the person is under the 


stress of excitement cause by the event. 
(a) State v. Jano, 524 So. 2d 660 (Fla. 1988).  
(b) Rogers v. State, 660 So. 2d 237 (Fla. 1995). 
(c) Henyard v. State, 689 So. 2d 239 (Fla. 1997). 


c. Time: 
(i) State v. Jano, 524 So. 2d 660 (Fla. 1988). 


(a) “Some out-of-court statements may be admitted as excited 
utterances even though they were not made contemporaneously or 
immediately after the event.” 


(b) “The length of time between the event and the statement is 
pertinent in considering whether the statement may be admitted as 
an excited utterance.” 


(c) “It would be an exceptional case in which a statement made more 
than several hours after the event could qualify as an excited 
utterance because it would be unlikely that the declarant would still 
be under the stress of excitement caused by the event.” 


(ii) The lapse of time between the startling event and the statement is 
relevant but not dispositive. Henyard v. State, 689 So. 2d 239 (Fla. 
1997). “. . . the immediacy of the statement is not a statutory 
requirement.” 


(iii) There is no bright-line rule of hours or minutes to determine whether 
the time interval between the event and the statement is long enough to 
permit reflective thought.  
(a) Werley v. State, 814 So. 2d 1159 (Fla. 1st DCA 2002). 
(b) Rogers v. State, 660 So. 2d 237, 240 (Fla. 1995).  The fact that 


reflective thought may be possible does not automatically exclude a 







5-9 
 


statement from being classified as an excited utterance.  If the 
evidence establishes a lack of reflective thought, the predicate is 
satisfied. 


(iv) “As long as the excited state of mind is present when the statement is 
made, the statement is admissible if it meets the other requirements of 
§90.803(2).” Ehrhardt, 1 Fla. Prac., Evidence §803.2 (2014 Ed.).  Cited 
by: 
(a) State v. Jano, supra. 
(b) Edwards v. State, 763 So. 2d 549 (Fla. 3d DCA 2000).  No error in 


admission, as excited utterance, statement made by bystander at 
accident scene that she had been at party with defendant, that 
defendant was drunk, and that defendant had been told not to drive. 


d. Excited utterance does not violate the confrontation clause. 
(i) J.L.W. v. State, 642 So. 2d 1198 (Fla. 2d DCA 1994). 
(ii) White v. Illinois, 502 U.S. 346 (1992). 


e. 9-1-1 Recordings: 
(i) Generally, 9-1-1 tapes are admissible as excited utterance or 


spontaneous statement exceptions to the hearsay rule. 
(a) State v. Frazier, 753 So. 2d 644 (Fla. 5th DCA 2000). 
(b) Werley v. State, 814 So. 2d 1159 (Fla. 1st DCA 2002).  The First 


District Court of Appeal affirmed trial court’s conviction of 
aggravated battery with a deadly weapon and held that the trial 
court did not abuse its discretion in admitting 911 tapes regardless of 
the fact that the victim did not call the police until an hour after the 
alleged battery occurred as she was shaken and visibly frightened 
when the police arrived.  


(c) Coley v. State, 816 So. 2d 817 (Fla. 2d DCA 2002) Jamie Coley 
appealed from his judgment and sentence for aggravated battery, 
arguing that the trial court erred in failing to redact portions of a 911 
tape admitted into evidence, which referred to a nonexistent 
restraining order.  The State argued that even if the reference to the 
restraining order should have been redacted from the tape, its 
admission into evidence was harmless.  The test for harmless error 
requires the state to prove that there is no reasonable possibility that 
the error complained of contributed to the verdict.  State v. DiGuilio, 
491 So. 2d 1129, 1138 (Fla. 1986).  Here the State did not meet its 
burden and as a result the court reversed and remanded the 
judgment.   


(d) Sliney v. State, 699 So. 2d 662 (Fla. 1997).  Prosecutor allowed to 
read transcript of 911 call to the jury. 


(e) Davis v. State, 698 So. 2d 1182 (Fla. 1997). 
(f) Allison v. State, 661 So. 2d 889 (Fla. 2d DCA 1995).  911 audio 


recording of victim’s ten-year-old son’s telephone call was admissible 
under excited utterance exception to hearsay rule. (reversed on 
other grounds), affirmed by Sliney, supra. 
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(g) Ware v. State, 596 So. 2d 1200 (Fla. 3d DCA 1992), approved, Davis v. 
State, 698 So. 2d 1182 (Fla. 1997), affirmed by Sliney, supra. 


(h)  See also Garcia v. State, 492 So. 2d 360, 365 (Fla. 1986), cert. 
denied, 479 U.S. 1022 (1986), approved, Davis v. State, supra. 


(i) Quinn v. State, 692 So. 2d 988 (Fla. 5th DCA 1997). 
(j) Evans v. State, 854 A.2d 1158 (Del.Supr. 2004); Williamson v. State, 


707 A.2d 350 (Del.Supr. 1998) Defendant’s argument that the 
statements could not be admitted as evidence identifying the 
defendant as the killer was rejected by the court. 


(ii) However:  The fact that a call is placed on a 911 line does not, standing 
alone, qualify it for admission, as a hearsay exception, under §90.803, 
Florida Statutes. 
(a) Quinn v. State, supra. 


Tape of 911 call from anonymous caller was not admissible. 
(b) Bemis v. Edwards, 45 F.3d 1369 (9th Cir. 1995).  911 call not 


admissible absent firsthand knowledge of the events described under 
present sense impression or excited utterance exceptions. 


(c) People v. Adkinson, 215 A.D.2d 673 (N.Y. 2d Dept. 1995). Transcript 
of a 911 call was not admissible as present sense exception because 
caller was not an eyewitness.  Affirmed as modified by, People v. 
Vasquez, 670 N.E. 2d. 1328 (N.Y. 1996). 


(d) Franzen v. State, 746 So. 2d 473 (Fla. 2d DCA 1998). The concurring 
opinion pointed out that 911 tapes do not come in under business 
records exception.  


f. Call to Third Party: 
(i) Viglione v. State, 861 So. 2d 511 (Fla. 5th DCA 2003). 


The court recognized the rule that a victim’s telephone “calls for help” 
to third parties made while the victim was being held against his will and 
threatened during a kidnapping incident are admissible under the same 
excited utterance or spontaneous statement exception to the hearsay 
rule that would permit the admission of a victim’s 911 calls. 


(ii) J.L.W. v. State, supra.  Officer’s testimony that victim stated “the guys 
in the car pointed a gun at me” was admissible. 


(iii) Wilcox v. State, 770 So. 2d 733 (Fla. 4th DCA 2000). Testimony that the 
victim yelled to her daughter to “call the police because Ernest picked 
up a knife[,]” was admissible as an excited utterance. 


g. Excited utterance on their own are sufficient to deny a Judgment of 
Acquittal (JOA) motion and send case to the jury. 
(i) Williams v. State, 714 So. 2d 462 (Fla. 3d DCA 1998). 


(a) Trial testimony which conflicts with excited utterance goes to the 
weight of the testimony; jury has the choice of which statement to 
believe. 


(b) These excited utterances were, on their own, sufficient to deny the 
defendant’s motion’s for JOA and to send the case to the jury. 


(c) Rivera v. State, 718 So. 2d 856 (Fla. 4th DCA 1998). 
(d) Lopez v. State, 716 So. 2d 301 (Fla. 3d DCA 1998). 
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(e) Willis v. State, 727 So. 2d 952 (Fla. 4th DCA 1998). Applies to 
violation of probation hearings. 


(ii) But see R.T.L. v. State, 764 So. 2d 871 (Fla. 4th DCA 2000).  Error to 
deny JOA where only evidence of intent was prior inconsistent statement 
from victim. 
(a) Note: This holding is no new revelation.  The case law has always 


held that prior inconsistent statements cannot be used as substantive 
evidence. However, an excited utterance is not a prior inconsistent 
statement; it is an exception to hearsay and can supply the basis for 
a conviction.  Controlling precedent has held that exited utterances 
on their own are sufficient to deny JOA motion and send cases to the 
jury. 


h. Other Case Law Regarding Excited Utterance: 
(i) Garcia v. State, 492 So. 2d 360 (Fla. 1986), cert. denied, 479 U.S. 1022 


(1986). Statement made to police by wounded victim admissible 
because, “her response was spontaneous, sprang from the stress, pain 
and excitement of the shootings and robberies, and was not the result of 
any premeditated design.” 


(ii) Power v. State, 605 So. 2d 856 (Fla. 1992).  Bystander’s hearsay 
statement to officer, which described assailant, was admissible because 
bystander flagged down officer and appeared visibly shaken.  


(iii) Henyard v. State, 689 So. 2d 239 (Fla. 1997). 
(iv) Rodriguez v. State, 696 So. 2d 533 (Fla. 3d DCA 1997). The fact that the 


declarant also testifies does not affect the admissibility of the excited 
utterance. Evidence that victim identified defendant to an investigating 
officer, which was properly admitted as an excited utterance, was 
sufficient to support a conviction. 


(v) Willis v. State, 727 So. 2d 952 (Fla. 4th DCA 1998). Although evidence 
was conflicting, trial court was in best position to weight the credibility 
of the witnesses. 


(vi) Pope v. State, 679 So. 2d 710, 713 (Fla. 1996).  Being stabbed and 
beaten was a sufficiently startling event. 


(vii) Pedrosa v. State, 781 So. 2d 470 (Fla. 3d DCA 2001). Statement made to 
police while victim was still bleeding and in a distressed state. 


i. Practical Points When Dealing with Excited Utterances: 
(i) Establish the victim’s emotional condition and demeanor at the time of 


the statement. 
(ii) Establish whether the statement was made pursuant to detailed 


questioning (reflective thought), the product of a general “what 
happened question” or was it spontaneous. 
 


3. Medical Statement – §90.803(4), Florida Statutes. Statements made for the 
purposes of medical diagnosis or treatment by a person seeking the diagnosis or 
treatment, or made by an individual who has knowledge of the facts and is 
legally responsible for the person who is unable to communicate the facts, 
which statements describe medical history, past or present symptoms, pain, or 
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sensations, or the inception or general character of the cause or external 
source thereof, insofar, as reasonably pertinent to diagnosis or treatment.  
a. White v. Illinois, 502 U.S. 346 (1992). 
b. State v. Ochoa, 576 So. 2d 854 (Fla. 3d DCA 1991). 
c. Elements: 


(i) The statements were made for the purpose of diagnosis or treatment; 
and, 


(ii) The individual making the statements knew the statements were being 
made for medical purposes. 
(a) Lazarowicz v. State, 561 So. 2d 392 (Fla. 3d DCA 1990). 
(b) Reyes v. State, 580 So. 2d 309 (Fla. 3d DCA 1991). Victim’s 


statements to physician may be admitted “only, if, and to the extent 
that it was knowingly made for the purpose of and was pertinent to 
diagnosis or treatment.” See also State v. Frazier, 753 So. 2d 644 
(Fla. 5th DCA 2000).  


d. Statements which are Not Necessary for Medical Diagnosis are Inadmissible: 
(i) Conley v. State, 620 So. 2d 180 (Fla. 1993). In prosecution for armed 


burglary and sexual battery with a deadly weapon, doctor could testify 
that victim stated that she was orally, vaginally, and anally penetrated 
because it was reasonably pertinent to the diagnosis or treatment of the 
victim’s wounds.  However, the “assault at gunpoint” portion of the 
statement was inadmissible because it was not reasonably pertinent to 
medical diagnosis or treatment. 


(ii) Begley v. State, 483 So. 2d 70 (Fla. 4th DCA 1986). Statements about 
victim’s medical state provided by sexual abuse counselor were 
unsupported by any showing purpose for medical diagnosis and therefore 
inadmissible hearsay. 


(iii) Allison v. State, 661 So. 2d 889 (Fla. 2d DCA 1995). 
(a) Where the record does not show that the statement was elicited for 


the purpose of treatment as opposed to investigation, the statement 
is not within the medical diagnosis exception. 


(b) Where a four year old witnessed her father kill her mother, the 
child’s statement to a psychologist, who was treating her for Post-
Traumatic Stress (PTS), describing the killing is not admissible under 
the medical diagnosis exception. 


(iv) Randolph v. State, 624 So. 2d 328 (Fla. 1st DCA 1993). In sexual battery 
prosecution, error to admit doctor’s testimony concerning statements 
made by the victim which related the “details of the crime”, 
particularly those relating to a shotgun because the statements were not 
“reasonably pertinent to medical diagnosis or treatment.” 


(v) Bradley v. State, 546 So. 2d 445 (Fla. 1st DCA 1989). Hearsay exception 
for statements made for purposes of medical diagnosis does not permit 
the admission of victim’s statement to doctor that she was raped when 
she went to the doctor to determine if she was pregnant, not for 
treatment of injuries from the assault. 


e. Statement Regarding Circumstances which Caused Injury May be Admissible: 
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(i) Pridgeon v. State, 809 So. 2d 102 (Fla. 1st DCA 2002). 
(ii) Allison v. State, 661 So. 2d 889 (Fla. 2d DCA 1995). 


Statements describing the cause or inception of an illness are 
admissible, but statements of fault are not. 


(iii) Brown v. State, 611 So. 2d 540 (Fla. 3d DCA 1992).  Testimony of doctor 
who conducted rape treatment examination that the victim stated that 
she was beaten with a show was admissible because the “information 
was pertinent to the treatment of her wounds.” 


(iv) State v. Ochoa, 576 So. 2d 854 (Fla. 3d DCA 1991).  Victim’s statement 
to physician that “they had been touched in the genitalia by an adult 
male and had experienced some pain when that happened” was 
admissible. 


(v) See also Torres-Arboledo v. State, 524 So. 2d 403 (Fla. 1988), cert. 
denied, 488 U.S. 901 (1988). 


f. Statement Need Not be Made to Medical Doctor: 
(i) Begley v. State, supra. 
(ii) Otis Elevator Co. v. Youngerman, 636 So. 2d 166 (Fla. 4th DCA 1994). 


Plaintiff’s statement to emergency room nurse that she fainted or 
passed out and fell was admissible under exception to hearsay for 
statements made for medical treatment or diagnosis. 


g. Identity of Perpetrator Not Pertinent to Diagnosis and Therefore Seldom 
Admissible: The details of a violent crime may be reasonably pertinent to 
diagnosis or treatment, but the identity of the perpetrator would seldom, if 
ever, be admissible as not being pertinent to either diagnosis or treatment. 
(i) State v. Jones, 625 So. 2d 821 (Fla. 1993). Statements made to child 


protection team doctor by victims of child sexual abuse identifying their 
abuser are not admissible. 


(ii) Torres-Arboledo v. State, 524 So. 2d 403 (Fla. 1988), cert. denied, 488 
U.S. 901 (1988). 
(a) In murder prosecution, statement to doctor that he was shot was 


admissible because it was reasonably pertinent to the diagnosis or 
treatment of his wounds. 


(b) But the statement that black people had tried to steal his medallion 
was not admissible, because it was a statement of fact “not 
reasonably pertinent in the medical treatment.” 


(iii) State v. Frazier, 753 So. 2d 644 (Fla. 5th DCA 2000). The Fifth District 
Court of Appeal upheld the ruling of the trial court where the victim’s 
statements to her treating physician identifying the defendant as her 
assailant were not given for purposes of medical diagnosis or treatment, 
and were therefore inadmissible and not excepted from the hearsay 
rule.  The Fifth District Court of Appeal held however those statements 
on the 911 tape identifying the defendant as her assailant may be 
admissible if the trial court determines on remand that the statements 
are hearsay, but qualify as excited utterances.  The statements on the 
911 tape may be excluded as hearsay if the trial court determines that 
the statements are not excited utterances or admissible on some other 
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grounds.  The Fifth District Court of Appeal also held that statements on 
the 911 tape were also not inadmissible as violative of the defendant’s 
right to confrontation, as such hearsay evidence is firmly rooted in the 
common law and its reliability can be inferred. 


(iv) Lages v. State, 640 So. 2d 151 (Fla. 2d DCA 1994).   
(a) Statements by a child abuse victim describing the cause of an injury 


are admissible if reasonably pertinent to the diagnosis. 
(b) A description about how the victim was assaulted is admissible. 
(c) Identity of the defendant by the doctor as related by the victim was 


error. 
 


4. Former Testimony - §90.803(22) – Former testimony given by the declarant 
which testimony was given as a witness at another hearing of the same or a 
different proceeding, or in a deposition taken in compliance with law in the 
course of the same or another proceeding, if the party against whom the 
testimony is now offered, or, in a civil action or proceeding, a predecessor in 
interest, or a person with similar interest, had an opportunity and similar 
motive to develop the testimony by direct, cross, or redirect examination; 
provided, however, the court finds that the testimony is not inadmissible 
pursuant to §90.402 or §90.403, Florida Statutes. 
a. State v. Mosley, 760 So. 2d 1129 (Fla. 5th DCA 2000).  Defendant’s 


testimony in first trial was admissible on retrial under former testimony 
hearsay exception, where defendant was only surviving eyewitness of 
homicide, defendant voluntarily took the stand in his own defense at trial, 
and testimony would not be cumulative, would not mislead the jury, and 
would not confuse the issues.  


b. But see Price v. City of Boynton Beach, 847 So. 2d 1051 (Fla. 4th DCA 2003).  
Psychiatrist's deposition testimony that defendant had made threats, talked 
about guns, and was a danger was not admissible in hearing on city's motion 
for temporary injunction for protection against defendant under former 
testimony exception to rule against admission of hearsay, where deposition 
was not taken in case, but in defendant's workers' compensation case 
involving different issues; rule required that the party against whom the 
testimony was offered had the opportunity and motive to cross-examine the 
witness in the prior proceeding. 


c. See also Friedman v. Friedman, 764 So. 2d 754 (Fla. 2d DCA 2000). 
(i) Court held that the admissibility of a discovery deposition of a nonparty 


witness as substantive evidence continues to be governed by rule 
1.330(a)(3), Florida Rule of Civil Procedure. 


(ii) “An attorney taking a discovery deposition does not approach the 
examination of a witness with the same motive as one taking a 
deposition for the same purpose of presenting testimony at trial.” 


d. Former Testimony Statute, as Applied in Criminal Cases is Unconstitutional. 
(i) Abreu v. State, 804 So. 2d 442 (Fla. 4th DCA 2001). “It is, therefore, 


clear that live testimony may not be constitutionally supplanted with 
former testimony in criminal cases absent a showing of unavailability.” 
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(ii) In re: Amendments to the Florida Evidence Code, 782 So. 2d 339 (Fla. 
2000).  The court specifically declined to adopt and approve an 
amendment made by the legislature, which would allow the admission of 
former testimony when the defendant is available as a witness. 


(iii) Brown v. State, 721 So. 2d 814 (Fla. 4th DCA 1998). Although the court 
did not address the former testimony statute, it held that it was error to 
admit the pretrial deposition of the victim as evidence in place of live 
testimony where the defendant was not personally present when the 
deposition was taken. 
 


5. Statement of Child Victim, §90.803(23)(a), Florida Statutes. – “Unless the 
method or circumstances under which the statement is reported indicates a 
lack of trustworthiness, an out-of-court statement made by a child victim with 
a physical, mental, emotional, or developmental age of 11 or less describing 
any act of child abuse or neglect, any act of sexual abuse against the child, the 
offense of child abuse, the offense of aggravated child abuse, or any offense 
involving an unlawful sexual act . . . in the presence of, with, by, or on the 
declarant child, not otherwise admissible, is admissible into evidence in any 
civil or criminal proceeding if:”  
a. The court conducts a separate hearing, outside of the jury, and determines 


that the circumstances of the statement provide adequate safeguards of 
reliability, AND 


b. the child either testifies; OR is unavailable as a witness and other 
corroborative evidence regarding the abuse or offense exists. 
§90.803(23)(a)1-2, Florida Statutes. 
   


6. Statement of an Elderly Person or a Disabled Adult §90.803(24), Florida 
Statutes. – “Unless the source of information or the method or circumstances 
by which the statement is reported indicates a lack of trustworthiness, an out-
of-court statement made by an elderly person or disabled adult describing any 
act of abuse or neglect, any act of exploitation, the offense of battery or 
aggravated battery or assault or aggravated assault or sexual battery, or any 
other violent act on the declarant elderly person or disabled adult, not 
otherwise admissible, is admissible in evidence in any civil or criminal 
proceeding if: 
a. The court finds in a hearing conducted outside the presence of the jury that 


the time, content, and circumstances of the statement provide sufficient 
safeguards of reliability. In making its determination, the court may 
consider the mental and physical age and maturity of the elderly person or 
disabled adult, the nature and duration of the abuse or offense, the 
relationship of the victim to the offender, the reliability of the assertion, 
the reliability of the elderly person or disabled adult, and any other factor 
deemed appropriate; AND 


b. The elderly person or disabled adult either: testifies or is unavailable as a 
witness, provided that there is corroborative evidence of the abuse or 
offense. Unavailability shall include a finding by the court that the elderly 
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person's or disabled adult's participation in the trial or proceeding would 
result in a substantial likelihood of severe emotional, mental, or physical 
harm, in addition to findings pursuant to §90.804(1), Florida Statutes.  


 
7. Statements of Family History and Relationships are Admissible as an 


Exception to the Hearsay Rule. Brown v. State, 473 So. 2d 1260 (Fla. 1985). 
See also Cruz v. State, 557 So. 2d 668 (Fla. 5th DCA 1990). 
a. Providing the identity of the victim is a material element of the proof at 


trial. 
b. The identity of the victim could not be established through “inadmissible 


hearsay”. 
c. Cruz does not identify what is inadmissible hearsay. 


 
8. Statements Admissible as Substantive Evidence are Exceptions to Hearsay: 


a. Exceptions to hearsay are substantive evidence. J.L.W. v. State, 642 So. 2d 
1198 (Fla. 2d DCA 1994).  Officer’s testimony that victim stated “the guys in 
the car pointed a gun at me” was admissible as substantive evidence. 


b. Impeachment testimony cannot be used as substantive evidence. 
(i) Izquierdo v. State, 890 So. 2d 1263 (Fla. 5th DCA 2005). Allowing deputy, 


on direct examination by prosecutor, to read specific question from the 
Domestic Violence Threat Level Assessment checklist and the victim’s 
affirmative answers in order to impeach victim’s testimony at hearing, 
was permissible to show victim’s motivation to testify untruthfully about 
her husband’s crime and was not an abuse of the court’s discretion. 


(ii) Jackson v. State, 498 So. 2d 906, 909 (Fla. 1986). 
(iii) Kingery v. State, 523 So. 2d 1199, 1204 (Fla. 1st DCA 1988), affirmed 


by: State v. Smith, 573 So. 2d 306 (Fla. 1990). 
(iv) Santiago v. State, 652 So. 2d 485 (Fla. 5th DCA 1995).  Victim’s 


recanted original statement could be used as impeachment but not as 
substantive evidence. 


c. In a criminal prosecution, a prior inconsistent statement standing alone is 
insufficient as a matter of law to prove guilt beyond a reasonable doubt. 
(i) State v. Green, 667 So. 2d 756 (Fla. 1995).  Criminal depositions pursuant 


to Florida’s Rule of Criminal Procedure 3.220 are inadmissible as 
substantive evidence. 


(ii) State v. Moore, 485 So. 2d 1279 (Fla. 1986). 
(iii) Joyce v. State, 664 So. 2d 45 (Fla. 3d DCA 1995). 


d. HOWEVER: Prior inconsistent statement introduced pursuant to 
§90.801(2)(a), Florida Statutes, is admissible as substantive evidence. 
(i) Moore v. State, 452 So. 2d 559 (Fla. 1984). “Under §90.801(2)(a), Florida 


Statutes (1981), the prior inconsistent statement of a witness at a 
criminal trial, if given under oath before a grand jury, is excluded from 
the definition of hearsay and may be admitted into evidence not only for 
impeachment purposes but also as substantive evidence on material 
issues of fact.” 
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(ii) State v. Green, 667 So. 2d 756 (Fla. 1995).  Depositions to perpetuate 
testimony taken pursuant to Florida Rule of Criminal Procedure 3.190(j) 
are admissible as substantive evidence. 


(iii) §90.801(2), Florida Statutes. A statement is not hearsay if the declarant 
testifies at the trial or hearing and is subject to cross-examination 
concerning the statement and the statement is inconsistent with the 
declarant’s testimony and was given under oath subject to the penalty 
of perjury at a trial, hearing, or other proceeding or in a deposition. 
(Note: Depositions referred to are those taken pursuant to Rule 3.190(j). 
Green, supra.) 


e. Discovery depositions may not be used as substantive evidence in a criminal 
trial. 
(i) State v. Green, 667 So. 2d 756 (Fla. 1995).   
(ii) State v. James, 402 So. 2d 1169, 1171 (Fla. 1981). 


J. NON-HEARSAY (EXCLUDED FROM DEFINITION OF HEARSAY): 


1. §90.801(2), Florida Statutes – A statement is not hearsay if the declarant 
testifies at the trial or hearing and is subject to cross examination 
concerning the statement and the statement is: 
a. Inconsistent with the declarant’s testimony and was given under oath 


subject to the penalty of perjury at trial, hearing or other proceeding or in 
a deposition; 


b. Consistent with the declarant’s testimony and is offered to rebut an express 
or implied charge against the declarant of improper influence, motive, or 
recent fabrication; OR 


c. One of identification of a person made after perceiving the person. 
 


2. Statements of Identification: Non-hearsay:  
a. Statements of identification made by a witness made after the witness has 


perceived the individual, which identify an individual before a trial, are 
excluded from the definition of hearsay. 
(i) Ehrhardt, 1 Fla. Prac., Evidence § 801.9 (2014 ed.). 
(ii) State v. Freber, 366 So. 2d 426 (Fla. 1978). 


(a) “An identification made shortly after the crime is inherently more 
reliable than a later identification in court.” 


(b) “The fact that the witness could identify the respondent when the 
incident was still fresh in her mind is of obvious probative value.” 


b. Statements of identification May be Admissible as Substantive Evidence: 
(i) State v. Freber, 366 So. 2d 426 (Fla. 1978). “Testimony of prior 


extrajudicial identification is admissible as substantive evidence of 
identity if identifying witness testifies to fact that prior identification 
was made.” 


(ii) But see Rockerman v. State, 773 So. 2d 602 (Fla. 1st DCA 2000). 
Affirmative defense cannot rest on evidence of prior inconsistent 
identifying statement adduced for impeachment purposes only. 
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c. Failure of the witness to repeat the identification in court does not affect 
the admissibility of evidence of the prior identification: 
(i) Brown v. State, 413 So. 2d 414 (Fla. 5th DCA 1982).  Evidence of prior 


identification admissible even though witness denied making the prior 
identification and testified at trial that defendant did not commit the 
crime.   


(ii) A prior identification is also admissible as a prior inconsistent statement 
to impeach the victim’s recantation of the identification at trial. 
(a) U.S. v. Jarrad, 754 F.2d 1451 (9th Cir. 1985), cert. denied, 474 U.S. 


830 (1985).  Where witness identified defendant in photo-spread 
after the crime was committed and at trial denied making the 
identification, an FBI agent could testify at trial that witness had 
made the pretrial identification. 


(b) Eans v. State, 366 So. 2d 540 (Fla. 3d DCA 1979). 
d. Must be a Statement of Identification to be Admissible: Robbery victim’s 


description of suspect to police was not statement of identification, and 
thus police officer’s testimony as to victim’s description was not admissible 
under statute providing that statement of identification of person after 
perceiving him is non-hearsay when declarant testifies and is subject to 
cross examination. Puryear v. State, 810 So. 2d 901 (Fla. 2002). 


e. Witness Must Testify for Identifying Statement to be Admissible: Individual 
who made out-of-court identifying statement must testify during trial for 
statement to be admissible. 
(i) Valley v. State, 860 So. 2d 464 (Fla. 4th DCA 2003). 
(ii) Hayes v. State, 581 So. 2d 121 (Fla. 1991), cert. denied, 502 U.S. 972 


(1991). 
(iii) Hall v. State, 622 So. 2d 1132 (Fla. 2d DCA 1993). 
(iv) D’Agostino v. State, 582 So. 2d 153 (Fla. 4th DCA 1991). 
(v) Postell v. State, 398 So. 2d 851 (Fla. 3d DCA 1981), review denied, 411 


So. 2d 384 (Fla. 1981). 
(vi) Graham v. State, 479 So. 2d 824 (Fla. 2d DCA 1985). 


f. The statement of identification need not be made to a police officer; it may 
be made to a family member or other non-law enforcement person. See 
Henry v. State, 383 So. 2d 320 (Fla. 5th DCA 1980).  Testimony of father 
who was present when his daughter identified the victim at a chance 
encounter.  
 


3. Caller-ID Readout: Non-hearsay. 
a. Bowe v. State, 785 So. 2d 531 (Fla. 4th DCA 2001).  


(i) “The caller ID display and the pager readouts are not statements 
generated by a person, so they are not hearsay within the meaning of 
subsection 90.801(1)(c).” 


(ii) “Only statements made by persons fall within the definition of hearsay.” 
b. But see Schmidt v. Hunter, 788 So. 2d 322 (Fla. 2d DCA 2001) (Polygraph 


results incorrectly admitted.). 
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4. Statements of Defendant: Non-hearsay: 
a. Police questioning of the defendant at a domestic violence crime scene 


does not normally require the reading of Miranda warnings in that the 
questioning does not involve custodial interrogations. 
(i) Morris v. State, 557 So. 2d 27 (Fla. 1990).  Miranda warnings are not 


required of defendant questioned in defendant’s home. 
(ii) Melero v. State, 306 So. 2d 603 (Fla. 3d DCA 1975).  Admission to killing 


wife to the police in response to what happened type question at the 
crime scene found not to violate Miranda.  


(iii) U.S. v. Axsom, 289 F.3d 496 (8th Cir. 2002).  Where defendant was not 
“in custody” during an interview in his home, based on the presence of 
mitigating factors and absence of aggravating factors, Miranda warnings 
were not required, and granting of motion to suppress inculpated 
statements made by appellant is reversed. 


b. False statements of the defendant are admissible in State’s case-in-chief as 
substantive evidence to prove guilt. 
(i) Simpson v. State, 562 So. 2d 742 (Fla. 1st DCA 1990). Jury instruction as 


to this issue should not be given. 
(ii) Brown v. State, 391 So. 2d 729 (Fla. 3d DCA 1980). Used as both 


impeachment and substantive evidence to prove guilt. 
(iii) Mackiewicz v. State, 114 So. 2d 684 (Fla. 1959).  False exculpatory 


statements admissible as consciousness of guilt evidence. 
 


5. Admissions: Non-hearsay: 
a. Statements which are made against a party and are his own statements are 


admissions and therefore an exception to the prohibition against hearsay.  
§90.803(18)(a), Florida Statutes. 


b. Ehrhardt, 1 Fla. Prac., Evidence § 803.18(a), (2014 ed.). 
c. The statement need not be against the interest of the party-opponent 


either at the time the statement was made or at the time it is offered. 
d. Husband-wife evidentiary privilege does not apply to criminal acts by one 


spouse on the other. 
e. Searcy v. Simmons, 299 F.3d 1220 (10th Cir. August 19, 2002).  A corrections 


department’s Sexual Abuse Treatment Program (SATP) does not violate an 
inmate’s Fifth Amendment right against self-incrimination, and the SATP’s 
admission of responsibility requirement does not violate the right to free 
exercise of religion. 
 


6. Impeachment Testimony:  §90.608(1), Florida Statutes, Allows a Party to 
Impeach His Own Witness. 
a. Limitations: 


(i) Party (State) cannot call a witness solely to impeach. London v. State, 
541 So. 2d 119 (Fla. 4th DCA 1989). 


(ii) Impeachment testimony cannot be used as substantive evidence. 
(iii) State v. Smith, 573 So. 2d 306 (Fla. 1990). 


(a) Jackson v. State, 498 So. 2d 906, 909 (Fla. 1986). 
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(b) Kingery v. State, 523 So. 2d 1199, 1204 (Fla. 1st DCA 1988), affirmed 
by: State v. Smith, 573 So. 2d 306 (Fla. 1990). 


(c) Santiago v. State, 652 So. 2d 485 (Fla. 5th DCA 1995).  Victim’s 
recanted original statement could be used as impeachment but not as 
substantive evidence. 


(iv) Joyce v. State, 664 So. 2d 45 (Fla. 3d DCA 1995). 
b. The impeaching party must be prepared to prove up the disputed evidence 


prior to asking the question.  This concept is based on the idea that for the 
party to ask the question in good faith he must be prepared to prove up the 
answer. 
(i) Marrero v. State, 478 So. 2d 1155 (Fla. 3d DCA 1985). 
(ii) Tobey v. State, 486 So. 2d 54 (Fla. 2d DCA 1986), review denied, 494 So. 


2d 1153 (Fla. 1986). 
(iii) Criticized by: Ehrhardt, 1 Fla. Prac., Evidence § 608.4 (2014 Edition). 


(a) “The logical result of the restrictive decisions is to limit any cross-
examination regarding credibility to situations in which counsel has a 
witness-room full of witnesses prepared to give backup testimony.  
Such an approach would unduly inhibit impeachment by imposing 
overwhelming burdens, delays, and expenses on showing good faith.” 


(b) See also Greenfield v. State, 336 So. 2d 1205 (Fla. 4th DCA 1976).  
Requiring counsel to demonstrate to the court by a “professional 
statement to the court” or through other evidence that counsel’s 
belief is well-founded. 


c. There is no requirement that a prior inconsistent statement be reduced to 
writing in order to be used for impeachment. 
(i) Kimble v. State, 537 So. 2d 1094 (Fla. 2d DCA 1989). 
(ii) Williams v. State, 472 So. 2d 1350 (Fla. 2d DCA 1985). “The prior 


inconsistent statement may be oral and unsworn and may be drawn out 
on cross-examination of the witness himself and, if on cross-examination 
the witness denies, or fails to remember making such a statement, the 
fact that the statement was made may be proven by another witness.” 


d. The court did not err in granting State’s motion in limine excluding 
evidence that defendant had filed two petitions for domestic violence 
injunctions against the victim after the criminal incident. Nelson v. State, 
704 So. 2d 752 (Fla. 5th DCA 1998).   


e. Simmons v. State, 790 So. 2d 1177 (Fla. 3d DCA 2001).  By testifying that he 
had never been violent with the victim or anyone else, defendant opened 
the door to admission of impeachment evidence that defendant had 
engaged in acts of domestic violence against another girlfriend. 


f. Butler v. State, 842 So. 817 (Fla. 2003).  Defendant alleged, inter alia, that 
the trial court erred by allowing the state to elicit testimony regarding 
alleged prior acts of violence committed by defendant.  The court held that 
the trial court did not err in allowing the cross examination of defense 
witnesses on other crimes evidence as Athe evidence was admissible to 
explain and modify direct testimony, was relevant and probative, and its 
probative value was not outweighed by the prejudicial effect. 
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g. Mills v. State, 816 So. 2d 170 (Fla. 3d DCA 2002). Respondent appealed from 
a judgment of conviction for aggravated battery.  The Third District Court 
of Appeal affirmed the lower court’s decision concluding that the domestic 
violence final injunction and the arrest warrant issued, based upon alleged 
violations of the injunction, were admissible under  §90.402, Florida 
Statutes, and not Williams’ rule of evidence.  The court held that evidence 
of uncharged crimes, which are inseparable from the crime charged, is not 
Williams’ rule of evidence and is admissible if it is a relevant and 
inseparable part of the act, which is in issue.  “It is necessary to admit the 
evidence to adequately describe the deed.”  Coolen v. State, 696 So. 2d 
738, 742-43 (Fla. 1997), (quoting Griffin v. State, 639 So. 2d 966, 968 (Fla. 
1994)). 


h. Werley v. State, 814 So. 2d 1159 (Fla. 1st DCA 2002).  The First District 
Court of Appeal affirmed trial court’s conviction of aggravated battery with 
a deadly weapon and held evidence of prior convictions was admissible 
pursuant to §90.806(1), Florida Statutes, for the purpose of impeaching 
statements (made by defendant) but offered by wife but through her 
testimony and the court found that the statement made by the wife was 
“exculpatory hearsay” offered for the truth of the matter. 


7. Statements from Radio dispatch: Non-hearsay: 
a. Police may testify that they arrived on the scene because of a statement 


made to them.  Harris v. State, 544 So. 2d 322 (Fla. 4th DCA 1989)(en 
banc), affirmed in: Conley v. State, 620 So. 2d 180 (Fla. 1993). 


b. HOWEVER: The contents of the statement are inadmissible especially where 
they are accusatory. 
(i) The inherently prejudicial effect of admitting into evidence an out-of-


court statement relating accusatory information only to establish the 
logical sequence of events outweighs the probative value of such 
evidence. 
(a) Conley v. State, 620 So. 2d 180 (Fla. 1993). Police dispatch is 


hearsay. 
(b) State v. Baird, 572 So. 2d 904 (Fla. 1990). 
(c) Harris v. State, supra, expressly receding from: Freemen v. State, 


494 So. 2d 270 (Fla. 4th DCA 1986). 


K. EXCULPATORY EVIDENCE (BRADY VIOLATION): 


1. The State Cannot Suppress Material Evidence. 
a. Brady v. Maryland, 373 U.S. 83, 87 (1963).  “We now hold that the 


suppression by the prosecution of evidence favorable to an accused upon 
request violates due process where the evidence is material to either guilt 
or punishment . . . .”  See also White v. State, 664 So. 2d 242 (Fla. 1995). 


b. Material Evidence Means: “The evidence is material only if there is a 
reasonable probability that, had the evidence been disclosed to the 
defense, the result of the proceeding would have been different.  A 
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‘reasonable probability’ is a probability sufficient to undermine confidence 
in the outcome.” 
(i)  U.S. v. Bagley, 473 U.S. 667, 682 (1995). 
(ii) White v. State, supra. 
(iii) Kyles v. Whitley 514 U.S. 419 (1995). 


c. In order to establish a Brady violation, the defendant must prove that the 
State possessed evidence favorable to the defense, that the defendant did 
not have the evidence, nor could have obtained it through the exercise of 
reasonable diligence, that the State suppressed the evidence, and that a 
reasonable probability exists that had the evidence been disclosed, the 
outcome would have been different. Cherry v. State, 659 So. 2d 1069 (Fla. 
1995), Hegwood v. State, 575 So. 2d 170,172 (Fla. 1991).  See also Hildwin 
v. Dugger, 654 So. 2d 107 (Fla. 1995) (Here, the defendant failed to 
establish such a violation where the State made its entire file available to 
the defense). 


d. TEST: The test “is whether there is a reasonable probability that ‘had the 
evidence been disclosed to the defense, the result of the proceeding would 
have been different.’”  Duest v. Dugger, 555 So. 2d 849, 851 (Fla. 1990), 
quoting, U.S. v. Bagley, 473 U.S. 667, 682 (1985); Cherry v. State, 659 So. 
2d 1069 (Fla. 1995). 
 


2. Searches: Exigent Circumstances which Could Justify Entry of Home: 
a. People v. Greene, 289 Ill.App.3d 796, 682 N.E. 2d 354 (Ill. App.2d Dist. 


1997).  Officer’s belief that a potential emergency was justified and their 
entry onto the defendant’s porch was proper after 911 hang-up call. 


b. State v. Gilbert, 942 P.2d 660 (Kan. Ct.App. 1997).  Where victim, who had 
visible signs of injury, answered the door upset and crying and told police 
that suspect was not there, police were justified in making a warrantless 
entry of home for the safety of the victim. 


c. US v. Holloway, 290 F.3d 1331 (11th Cir. May 10, 2002).  Law enforcement 
officials may conduct a limited, warrant less search of a private residence 
in response to an emergency situation reported by an anonymous 911 caller, 
where exigent circumstances (particularly danger to human life) demand an 
immediate response; any evidence in plain view is properly seized. 


d. But see Espiet v. State, 797 So. 2d 598 (Fla. 5th DCA 2001).  The courts 
generally agree that a law enforcement officer may not make a warrantless 
entry into a person’s home to arrest the person for a misdemeanor offense.  
The provisions of §901.15(7), Florida Statutes, which allow a law 
enforcement officer to arrest a person for an act of domestic violence 
without a warrant, do not permit the forcible entry into the person’s home 
to effectuate the arrest based on a misdemeanor offense.  The decision of 
the trial court is reversed and remanded. 
 


3. Photographs: 
a. To be admissible, photographs must be a fair and accurate depiction of that 


which it purports to be: 
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(i) Pierce v. State, 718 So. 2d 806 (Fla. 4th DCA 1997).  Computer generated 
animation. 


(ii) Paramore v. State, 229 So. 2d 855 (Fla. 1969), vacated as to sentence 
only, 408 U.S. 935 (1972); Bryant v. State, 810 So. 2d 532 (Fla. 1st DCA 
2002). Videotape admission. 


(iii) Grant v. State, 171 So. 2d 361 (Fla. 1965), cert. denied, 384 U.S. 1014 
(1966). Motion picture. 


b. Two methods of authenticating photographic evidence: Dolan v. State, 743 
So. 2d 544 (Fla. 4th DCA 1999)(computer enhanced process). 
(i) First, the “pictorial testimony” method requires the testimony of a 


witness to establish that, based upon personal knowledge; the 
photographs fairly and accurately reflect the event or scene. 


(ii) Second, the “silent witness” method provides that the evidence may be 
admitted upon proof of the reliability of the process which produced the 
tape or photo. 


c. The trial court’s admission of autopsy photographs was held to be in the 
sound discretion of the trial judge in all of the following cases: 
(i) Gudinas v. State, 693 So. 2d 953 (Fla. 1997). 
(ii) Olivera v. State, 719 So. 2d 341 (Fla. 3d DCA 1998). 
(iii) Maret v. State, 605 So. 2d 949 (Fla. 3d DCA 1992).  The fact that 


photographs were taken at medical examiner’s office rather than at the 
scene of the crime did not affect their admissibility. 


(iv) Russell v. State, 454 So. 2d 778 (Fla. 4th DCA 1984), photograph of post 
evisceration view of empty chest cavity. 


(v) Mordenti v. State, 630 So. 2d 1080 (Fla. 1994). Morgue photographs 
admissible even though manner of death was not in dispute; however, 
repetitious photographs should be excluded. 


d. The following cases held that photographs which corroborated testimony 
were properly admitted. 
(i) Jackson v. State, 545 So. 2d 260 (Fla. 1989). Photographs of victim’s 


charred remains. 
(ii) Russell v. State, supra. 
(iii) Brumbley v. State, 453 So. 2d 381 (Fla. 1984).  Color photographs of 


homicide victim’s skeletal remains. 
(iv) Stratight v. State, 397 So. 2d 903, 906 (Fla. 1984). 
(v) Edwards v. State, 414 So. 3d 1174 (Fla. 5th DCA 1982).  Entry and exit 


gunshot wounds. 
(vi) Carvajal v. State, 470 So. 2d 73 (Fla. 3d DCA 1985).  Color photograph 


of deceased victim’s fact in early state of decomposition. 
(vii) Zamora v. State, 361 So. 2d 776 (Fla. 3d DCA 1978).  Notwithstanding 


defendant’s offer to stipulate to murder, position of body, etc., 
photographs were relevant in that they corroborated testimony of 
certain witnesses. 


e. Photographs which assisted the medical examiner in explaining wounds 
found on murder victim are admissible.  
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f. Pressley v. State, 261 So. 2d 522 (Fla. 3d DCA 1972).  Held that the trial 
court did not err in admitting 12” x 15” black-and-white glossy photographs 
of murder victim lying dead on the floor of the murder scene, taken within 
one hour of the commission of the crime, though bloodstain appeared, 
where the photograph accurately portrayed the setting and served to 
illustrate or explain the testimony of the witnesses. 


g. The test for admissibility of photographs is relevancy rather than necessity. 
(The fact that other witnesses can or will testify to that which is depicted in 
the various photographs does not make those photographs inadmissible.) 
(i) Pope v. State, 679 So. 2d 710, 713 (Fla. 1996). 
(ii) King v. State, 623 So. 2d 486 (Fla. 1993). 
(iii) Nixon v. State, 572 So. 2d 1336 (Fla. 1990). 


(a) Rejecting the defense’s argument that since the cause and nature of 
death had been clearly established there was no circumstances which 
necessitated the introduction of the seven photographs of the 
victim’s charred remains. 


(b) Affirmed on this point in Jones v. State, 648 So. 2d 669, 679 (Fla. 
1994). 


(c) Photographs, although “extremely gruesome”, were not “so shocking 
in nature” as to outweigh their relevancy.  Pope v. State, supra; 
Gudinas v. State, 693 So. 2d 953, 963 (Fla. 1997).  Six slides of 
victim’s body in the alley, two slides which showed the stick 
protruding from the victim’s vagina and several slides of the body in 
the morgue were relevant. 


(iv) Gore v. State, 475 So. 2d 1205, 1208 (Fla. 1985), cert. denied, 475 U.S. 
1031 (1986). 


(v) Straight v. State, 397 So. 2d 903, 906 (Fla. 1981). 
(vi) Waggoner v. State, 800 So. 2d 684 (Fla. 5th DCA 2001). 


(vii) Bush v. State, 461 So. 2d 936, 941 (Fla. 1984).  Reaffirming its position 
that gruesome and inflammatory photographs are admissible if relevant 
to any issues required to be proven in a case, and relevancy is to be 
determine in the normal manner without regard to any special 
characterization of the proffered evidence.  


(viii) State v. Wright, 265 So. 2d 361, 362 (Fla. 1972). 
h. Admission of photographs appears to be reversible error only when the 


photographs have little or no relevance or the photographs are so shocking 
in nature as to outweigh their relevance. 
(i) Ruiz v. State, 743 So. 2d 1 (Fla. 1999). Admission during penalty phase of 


murder trial of 2’ x 3’ blowup showing in detail the bloody and 
disfigured head and upper torso of the victim was reversible error. 


(ii) Czuback v. State, 570 So. 2d 925 (Fla. 1990).  Photographs of victim’s 
body, which had been ravaged by dogs and was in a severely 
decomposed condition, should not have been admitted. 


(iii) Rosa v. State, 412 So. 2d 891 (Fla. 3d DCA 1982).  Admission of 
photograph of the victim’s blood-splattered body, which depicted the 
results of emergency procedures performed after the stabbing was error. 
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(iv) Polygraph exam results were incorrectly admitted at contempt hearing 
for violation of domestic violence injunction.  Schmidt v. Hunter, 788 So. 
2d 322 (Fla. 2d DCA 2001). 
(a) Evidence of respondent’s character and previous criminal convictions 


was admitted, 
(b) respondent’s arrest for violating an earlier injunction not involving 


petitioner, and  
(c) a letter that respondent wrote to an old girlfriend apologizing for an 


incident that lead to charges being filed. 


L. WILLIAMS RULE/SIMILAR FACT EVIDENCE: 


1. Prior Bad Acts, Wrongs, or Crimes Committed by the Accused are Admissible 
Into Evidence if They are Relevant to Prove Some Material Fact In Issue. 
a. See Williams v. State, 110 So. 2d 654 (Fla. 1959).  
b. §90.404(2), Florida Statutes.  
c. To Prove Lack of Consent: Boroughs v. State, 684 So. 2d 274 (Fla. 5th DCA 


1996). Testimony concerning the abusive nature of the defendant’s 
relationship with the victim, including the defendant’s prior “bad acts,” 
was relevant to prove the sexual battery victim’s lack of consent and to 
explain why the victim did not immediately contact the police. 


d. To Prove Premeditation/Motive: 
(i) Goldstein v. State, 447 So. 2d 903 (Fla. 4th DCA 1984). 


(a) Evidence was that defendant threatened ex-wife (victim) on a prior 
occasion. 


(b) “[W]e hold that the prior act of aggressive conduct and the 
accompanying verbal statements were admissible because they were 
relevant to the issue of intent which is an essential element of 
premeditated murder.” 


(ii) Hyer v. State, 462 So. 2d 488 (Fla. 2d DCA 1984). 
(a) “Defendant also argues that the trial court erred in allowing the 


admission of testimony establishing that defendant’s wife prior to the 
shooting had obtained an order restraining defendant from bothering, 
threatening or harming her.” 


(b) “Before any testimony was given regarding the restraining order, the 
wife testified without objection concerning an occasion when her 
husband hit her.” 


(c) “The evidence was relevant to the issue of premeditation.  One of 
defendant’s defenses at trial was lack of premeditation. 


(d) See also: 
(1) King v. State, 436 So. 2d 50 (Fla. 1983). Evidence that defendant 


severely beat victim twenty-three days before killing her was 
relevant to premeditation. 


(2) Wooten v. State, 398 So. 2d 963 (Fla. 1st DCA 1981). Evidence 
that defendant previously beat or physically mistreated one-year-
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old murder victim or victim’s two-year-old sister was properly 
admissible. 


(iii) Burgal v. State, 740 So. 2d 82 (Fla. 3d DCA 1999).  Although no facts 
were given, the court held that evidence of prior incidents of domestic 
violence by defendant against victim were properly admitted to prove 
motive, intent and premeditation, in an attempted first degree 
murder/armed burglary trial. 


(iv) But see Robertson v. State, 829 So. 2d 901 (Fla. 2002).  Landmark 
collateral crimes domestic violence case; reversible error "as a matter of 
law" to allow as Williams rule evidence "a prior threat six years earlier 
against a different victim and involving a different weapon” to prove 
absence of mistake or accident.  The Supreme Court noted it was 
"unable to find...any cases in Florida where a prior threat against a 
different victim was admitted under the Williams rule to prove the 
absence of mistake or accident of the present offense." The court did 
cite with apparent approval cases allowing "prior crimes against the 
same victim as the charged offense." 


e. To prove motive, intent and the absence of mistake: Testimony regarding 
prior incident was admissible. The defendant appealed his conviction and 
sentence for second-degree murder with a deadly weapon.  He argued that 
the trial court erred in admitting witness testimony regarding a collateral, 
uncharged crime because during the trial, the victim’s best friend testified 
about a possible domestic violence incident that had occurred between the 
victim and the defendant.  The trial judge had given the jury specific 
directions on how to interpret the evidence based upon Williams v. State, 
110 So. 2d 654 (Fla.1959), and the appellate court found that the trial court 
did not abuse its discretion and that the testimony of prior incidents was 
admissible to prove motive, intent and the absence of mistake or accident 
based upon §90.404(2)(a), Florida Statutes. The court affirmed the 
conviction and sentence. Aguiluz v. State, 43 So. 3d 800 (Fla. 3d DCA 2010). 
 


f. Prior Bad Acts Admitted Once Defense “Opened the Door”: Fiddemon v. 
State, 858 So. 2d 1100 (Fla. 4th DCA 2003).  The Fourth District Court of 
Appeal reversed the trial court’s judgment convicting the defendant of the 
second-degree murder of his girlfriend.  Prior to the trial, the court granted 
the defendant’s motion in limine to preclude evidence regarding 
defendant’s prior assault on his girlfriend.  At trial, the court allowed the 
State to introduce evidence of the assault on the theory that the defense 
had “opened the door” by presenting evidence of a 10-year-old domestic 
violence incident involving the girlfriend’s former husband.  The District 
Court of Appeal reversed and held that in order for prior bad acts to be 
admitted under the “opening the door” argument, the defense must first 
present misleading testimony or a factual assertion which the State would 
have a right to correct.  (Note:  The court did go on to discuss in a footnote 
that evidence of prior violence or assaults may be relevant to establish 
motive, intent.) 
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g. Proper and Improper use of Prior Bad Acts in Trial for Resisting Arrest: 
(i) Burgos v. State, 865 So. 2d 622 (Fla. 3d DCA 2004).  While responding to 


a domestic violence call, defendant struggled with the officers as they 
intended to arrest him.  The domestic battery charge was not filed.  
During his trial for resisting arrest with violence, the officers testified in 
detail about the domestic violence offense.  This was error, and 
defendant was entitled to a new trial. 


(ii) Logan v. State, 705 So. 2d 140 (Fla. 3d DCA 1998). Proper to enter 
injunction for protection against domestic violence into evidence on 
resisting with violence charge where defendant/respondent battered law 
enforcement officer when trying to serve injunction.   


2. Pre-requisites to Introduce Similar Fact Evidence: There must be sufficient 
similarity between the crime charged and the evidence introduced. The 
evidence introduced must be relevant to a fact in issue; and the evidence must 
not be relevant solely to prove bad character. Crowell v. State, 528 So. 2d 535 
(Fla. 5th DCA 1988). 
 


3. Evidence is Inadmissible if Solely Relevant to Prove Bad Character or 
Propensity to Commit the Crime. 
a. Peek v. State, 488 So. 2d 52 (Fla. 1986). 
b. Coler v. State, 418 So. 2d 238 (Fla. 1982). 
c. Florida v. State, 522 So. 2d 1039 (Fla.4th DCA 1988). 
d. Paquette v. State, 528 So. 2d 995 (Fla. 5th DCA 1988).  Improper to admit 


prior bad act evidence where purpose is to show that because of 
propensities, defendant very likely did the acts for which he is charged. 


e. Jackson v. State, 522 So. 2d 802 (Fla. 1988). 
f. LaMarr v. Lang, 796 So. 2d 1208 (Fla. 5th DCA 2001). The Fifth District Court 


of Appeal reversed a lower court’s decision to enter a final injunction for 
repeat violence against the respondent on the grounds that the court erred 
in admitting certain evidence regarding the respondent’s character and 
previous criminal convictions.  At the original hearing, the court allowed the 
petitioner’s attorney to “1) show that LaMarr had been arrested for 
violating an earlier injunction not involving Lang; 2) introduce a letter that 
LaMarr wrote to an old girlfriend apologizing for an incident that apparently 
lead to charges being filed against him; 3) question LaMarr regarding prior 
injunctions filed against him by other people.”  The Fifth District Court of 
Appeal held that this was improper for the lower court to admit this 
evidence pursuant to the Williams rule regarding collateral evidence. 
Relying on Pastor v. State, 792 So. 2d 627 (Fla. 4th DCA 2001), the court 
comments that collateral crimes evidence is not admissible when its 
relevance goes only to prove a respondent’s propensity. 


g. See also Rodriguez v. State, 842 So. 2d 1053 (Fla. 3d DCA 2003). Trial court 
improperly permitted victim’s testimony regarding a restraining order she 
obtained subsequent to an argument she and the defendant had which 
resulted in defendant’s charge of aggravated assault with a deadly weapon 
against the victim.  The Third District Court of Appeal held that the 
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testimony should not have been admitted as it bolstered the victim’s 
credibility. 
 


4. Collateral Crime Evidence: Evidence of a Collateral Crime May be Admitted to 
Establish the Context Out of Which the Criminal Conduct Arose: 
a. Jackson v. State, 522 So. 2d 802 (Fla. 1988). 
b. Smith v. State, 365 So. 2d 704 (Fla. 1978). 
c. The collateral offenses must not only be strikingly similar, but they must 


also share some unique characteristics or combination of characteristics 
which sets them apart from other offenses. See Crowell v. State, 528 So. 2d 
535 (Fla. 5th DCA 1988). 


d. The evidence must be relevant to a material fact in issue. See Crowell v. 
State, supra. 


e. Reverse Williams Rule: When the State seeks to introduce Williams rule 
evidence, the defendant should have the same right to question the alleged 
collateral victim about the circumstances surrounding the collateral crime 
as he would have in questioning the alleged victim in a crime for which he 
stands accused.  Gutierrez v. State, 705 So. 2d 660 (Fla. 2d DCA 1998). 
 


5. Inseparable Crime Evidence: 
a. Inseparable crime evidence or inextricably intertwined evidence is 


admissible because it is relevant and necessary to adequately describe the 
events leading up to the crime and/or the entire context out of which the 
criminal conduct arose or occurred. 
(i) Smith v. State, 365 So. 2d 704, 707 (Fla. 1978). 
(ii) Hall v. State, 403 So. 2d 1321 (Fla. 1981). 
(iii) Osborne v. State, 743 So. 2d 602 (Fla. 4th DCA 1999). 
(iv) State v. Cohens, 701 So. 2d 362, 364 (Fla. 2d DCA1997).  
(v) Austin v. State, 500 So. 2d 262 (Fla. 1st DCA 1986). 


b. Evidence of uncharged crimes which are inseparable from the crime 
charged, or evidence which is inextricably intertwined with the crime 
charged, is admissible under §90.402, Florida Statutes, because “it is 
relevant and inseparable part of the act which is in issue.” 
(i) Osborne v. State, 743 So. 2d 602 (Fla. 4th DCA 1999). 
(ii) Coolen v. State, 696 So. 2d 738 (Fla. 1997). 
(iii) It is inseparable crime evidence that explains or throws light upon the 


crime being prosecuted. 
Tumulty v. State, 489 So. 2d 150 (Fla. 4th DCA 1986). 
(a) “Under this view, inseparable crime evidence is admissible under 


§90.402 because it is relevant rather than being admitted under 
90.402(2)(a).” 


(b) Affirmed in: Padilla v. State, 618 So. 2d 165 (Fla. 1993). 
(iv) There is no need to comply with the ten (10) day notice provision. 


Tumulty v. State, 489 So. 2d 150 (Fla. 4th DCA 1986). 
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Electronic Stalking in Domestic Violence  


A Reference Guide to Electronic Stalking in Florida 


June, 2014 
 


Definitions 
 
Stalking occurs when a person willfully, maliciously, and repeatedly follows, harasses, or 
cyberstalks another person. Fla. Stat. § 784.048(2) (2013). 
 
Aggravated Stalking occurs when a person willfully, maliciously, and repeatedly follows, 
harasses, or cyberstalks another person and makes a credible threat to that person. Fla. Stat. 
§ 784.048(3) (2013). 
 
Harass means to engage in a course of conduct directed at a specific person which causes 
substantial emotional distress to that person and serves no legitimate purpose. Fla. Stat. § 
784.048(1)(a) (2013). 
 
Course of Conduct means a pattern of conduct composed of a series of acts over a period of 
time, however short, which evidences a continuity of purpose. The term does not include 
constitutionally protected activity such as picketing or other organized protests. Fla. Stat. § 
784.048(1)(b) (2013). 
 
Credible Threat means a verbal or nonverbal threat, or a combination of the two, including 
threats delivered by electronic communication or implied by a pattern of conduct, which 
places the person who is the target of the threat in reasonable fear for his or her safety or 
the safety of his or her family members or individuals closely associated with the person, and 
which is made with the apparent ability to carry out the threat to cause such harm. It is not 
necessary to prove that the person making the threat had the intent to actually carry out the 
threat. The present incarceration of the person making the threat is not a bar to prosecution 
under this section. Fla. Stat. § 784.048(1)(c) (2013). 
 
Cyberstalking means to engage in a course of conduct to communicate, or to cause to be 
communicated, words, images, or language by or through the use of electronic mail or 
electronic communication, directed at a specific person, causing substantial emotional 
distress to that person and serving no legitimate purpose. Fla. Stat. § 784.048(1)(d) (2013). 
 


Common Methods of Electronic Stalking 
 
The methods for stalking via electronic means are increasing exponentially. As such, this list 
of common methods of electronic stalking should not be taken as a complete list; rather this 
list covers the more common methods of electronic stalking. Courts should take care to focus 
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on the particulars of the case in front of them to be sure that one of the more uncommon 
methods of electronic stalking is not overlooked. 


Social Media Stalking 
Facebook Stalking. As of the end of the calendar year 2012, the 
social media site Facebook has over one billion registered users.1 
Further, the average Facebook user has 130 friends, and is a member 
of 80 groups.2  When you add to that the fact that Facebook no 
longer allows users to hide their profiles from public searches by 
name,3 it’s no surprise that Facebook stalking is fast becoming an 
often-seen form of cyberstalking. 


 
One of the more common forms of cyberstalking on Facebook is the use of so-called “clone 
accounts,” fake accounts of real people made by another person, not the real person him- or 
herself. The most common procedure for stalking via clone account is as follows: 


1. The stalker selects the name of someone connected to the target, creates a fake 
profile, and adds legitimate information about the person named, including pictures, 
occupation and other personal information gleaned from a brief internet search. 


2. The stalker sends out friend requests to people that the clone account and the target 
have in common – again, determined by viewing the real profile being spoofed, or by 
an internet search, or by information known or gotten by offline means. The stalker 
can add a personal message to the friend request, an innocuous message explain the 
friend request. 


3. Once enough common friends have accepted the friend request, the clone account 
sends a friend request to the target Facebook user. The profile looks authentic, and 
with upwards of 130 or more friends, it may often be hard to know who one has 
already friended and who might have been accidentally unfriended. Once the target 
accepts the request, the cyberstalker has access to every bit of information that the 
target has posted on Facebook.4 
 


 
 
Twitter Stalking.  Twitter, a so-called “micro-blogging” website, was 
started in 2006, and as of January 2014 is one of the top ten most 
frequently visited websites on the Internet.5 In fact, there are over 
645 million active registered users, who together produce a combined 
total of over 58 million “tweets” (as postings on Twitter are called) 


                                                           
1 Facebook Tops Billion-User Mark. The Wall Street Journal (New York). October 4, 2012. Retrieved January 31, 
2014. 
2 Liu, Yabing; Krishnamurthy, Balachander; Gummadi, Krishna; and Mislove, Alan. Analyzing Facebook Privacy 
Setting: User Expectations Vs. Reality. Usenix/ACM Internet Measurement Conference (IMC). Berlin, Germany. 
November 2011. 
3 Wallace, Gregory. Facebook kills search privacy. CNN Money. October 11, 2013. Retrieved January 31, 2014. 
4 Making “clone” Facebook accounts can fool ANYONE into accepting a fake friend request within 24 hours – even 
security experts. The Daily Mail (United Kingdom). December 2, 2011. Retrieved January 31, 2014. 
5 Twitter Statistics acquired from a statistics collection website, Statistics Brain. URL: 
http://www.statisticbrain.com/twitter-statistics/, retrieved on February 5, 2014. 
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per day.6 The site allows users to write small messages of 140 characters or less (called 
“posts”) and share them with their “followers” (accounts that have elected to see the user’s 
posts). If an account is not following a specific user, that account will usually not be able to 
see the posts.  
 
 
Cyberstalking a person on Twitter is both easier and more difficult than cyberstalking 
someone on Facebook, depending upon the situation.  While Facebook requires people to use 
a registered name (and relies on the idea that people will use their given names), Twitter 
allows for any username, and does not require that a given name or personal picture be 
associated with a Twitter account. Thus, finding a victim’s account may be somewhat 
difficult, especially if they do not connect the Twitter profile to any personal identifying 
information. However, if the user “follows” (selects to have tweets from a user automatically 
post on their account home page) a user or a group of users who do include personally 
identifying information, the cyberstalker may have somewhat more ease in determining which 
account is the victim’s account. 
 
Further, as no personal identifying information need be used, Twitter users often have 
“followers” (the category of people who on who’s page updates from the followed person 
automatically appear) that they may not recognize, or have never met. And as a user has no 
advance control over who may follow him or her (the user may block a follower after the 
fact) and receives no notice of a new follower, a cyberstalker may begin following the victim 
without the victim even knowing. Stalkers may be able to gain information as to the victim’s 
location, mood, day-to-day habits, and other personal information with which they can then 
stalk and harass the victim, online or offline. 
 


 
Foursquare Stalking. The web service Foursquare bills itself as a 
location-based social networking site. The concept is fairly simple; a 
Foursquare user may “check in” whenever he or she goes 
somewhere. Each check-in gains the user points at that location. The 
user with the most points for a given location during a given time 
period is given the title of “Mayor of” that location, a title that can 
be displayed on the user’s profile and in the user’s check-ins. The 
Foursquare model of business is a fairly popular one; as of the  


      end of 2013, Foursquare boasts approximately forty-five million 
registered       
      users.7   


 
As with other online services, a stalker may spoof a friend account to gain access to the 
victim’s profile. As Foursquare requires and displays a complete name for each user, a stalker 
will have an easier time finding his or her victim than if the users were not required to display 
their complete names. Once the stalker has gained access, he or she may select Foursquare’s 
“always on” feature, which means he or she receives automatic notifications every time the 
victim checks in at any location. Further, if the victim is a frequent patron of a location, the 
stalker may be able to access that frequency information, especially if the victim becomes 


                                                           
6 Id. 
7 Ending the year on a great note. The Foursquare Blog. December 19, 2013.  Retrieved on February 4, 2013. 
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“mayor” of a location. And if that weren’t enough, if the victim is a “mayor” of a given 
location, beyond giving the stalker information about where the victim frequents, the stalker 
may be able to wait at that location, knowing that the victim will very likely show up at that 
location again. 
 
 
Cross-Service Cyberstalking.  It is not enough that stalkers can access each of these web 
services separately. To increase visibility, ad revenue, and web presence, the web services 
discussed above can be interconnected. A user of Facebook and Foursquare can choose to 
have Foursquare auto post to Facebook whenever the user checks in to a location on 
Foursquare. Twitter, Foursquare, and Facebook have become so interconnected that a stalker 
may not need to actually friend the victim on more than one service to gain access to enough 
information to make the victim’s life very unpleasant.  
 


Geo-tagged Photos 
 
Almost every picture-taking device available on the market today – from digital camera to 
cellphone – comes equipped as factory-standard with the ability to save the location at which 
a given picture was taken. This feature is often referred to as “geo-tagging.”  
 
The mechanism is fairly simple, once the terms are unraveled. All current cellphones, as well 
as the vast majority of smart cameras and video cameras, come with a built-in global 
positioning system (GPS) device. When a photograph is taken, the camera (or cell phone) 
automatically retrieves the GPS coordinates where the photo was taken. The software then 
writes the GPS coordinates into the code that creates the picture. Whenever the photo is 
copied and shared or displayed, that background code, along with the GPS data, is 
automatically copied and shared as well.  
 
This geo-tagging feature is by default turned on; thus, an unsuspecting user could be 
broadcasting GPS coordinates without his or her knowledge. The good news is that this geo-
tagging feature can be turned off. Each device has its own process, which can make turning 
off the geo-tag feature tricky, but there are numerous websites that can assist users in 
navigating through the process for their particular device. 
 


Cellphone “Bugging” 
 
While cellphones have made communication easy and virtually instantaneous, they have also 
opened up the door to a variety of abuses. In particular, they make “bugging,” or covertly 
listening in on the victim’s conversations, remarkably easy and virtually undetectable unless 
the victim knows what to look for. 
 
There exist a number of software programs that act as cellphone spyware. An example of this 
is “Stealth Genie.”8  This software, touted as the most powerful spyware program available, 
is very easy to install on a victim’s phone. With nothing more than two minutes of unfettered 


                                                           
8 www.stealthgenie.com, last visited on May 29, 2014. 
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access to the phone, a stalker can download and install the application. Then, without any 
further physical contact with the phone, the stalker can use the application to do such things 
as record phone conversations, view texts, turn on the phone’s microphone and record the 
sound even if no call is in progress, and remotely control the phone, allowing the stalker to 
effectively block the victim from using the phone at all. This is just one of a number of 
programs that are commercially available to anyone, with no regard for intent or outcome. 
The cost of such a program? Stealth Genie, the example above, costs between eight and 
sixteen dollars per month, depending on the features desired.9 
 


Cellphone and GPS Tracking 
 
In addition to bugging, cellphones can serve as location tracking devices, broadcasting GPS 
coordinates of the victim in real time to a watchful abuser. Numerous programs allow a user 
to be made aware of the location of another user’s phone; some of these programs are 
offered by the cell service providers themselves. An example of such a service, Sprint’s 
Family Locator service,10 advertises that with the service one can, “see your loved ones’ 
location – instantly, any time.”11 While this may be comforting to a parent, an abuser may see 
this as a golden opportunity to track the victim’s location without the victim having any idea.  
 
Further, this GPS tracking isn’t limited to cellphones. Standalone GPS devices have become 
compact, light-weight, and ultra-portable. Some are advertised as being smaller than a 
quarter.12 Although they are designed with concerned parents in mind, the technology can 
easily be abused by a stalker intent on tracking his or her victim. The size and weight of these 
devices makes detection by the victim virtually impossible, and they appear to be designed to 
have a very long lifespan. An unsuspecting victim could carry around such a device for months 
– even years – without having any knowledge of its existence, during which time the abuser 
could know in real-time, any time, exactly where the victim is located. 
 


Keystroke Logging 
 
Keystroke logging is an older technique, but it’s one that’s being continually refined and 
tweaked, making it more and more difficult to detect. The basic concept behind keystroke 
logging is simple: the abuser uses a software program, or a device that he or she connects to 
the computer, to record every key that the victim types. This record is transmitted to the 
abuser, so that the abuser can learn the victim’s passwords, commonly visited websites, and 
other computer-based habits. In only a few minutes of unobserved time with the victim’s 
computer, the abuser can install the program or device. Once installation is complete, the 
abuser may never need to physically access the computer again. 
 


                                                           
9 http://sales.stealthgenie.com/android-packages/, last visited on June 3, 2013. 
10 https://sprint-locator.safely.com/welcome.htm, last visited May 30, 2014. 
11 Id. 
12 Kelsey Atherton. Put These Quarter-Sized GPS Trackers On Everything.  Popular Science, October 16, 2013. 
Retrieved May 30, 2014. Available online at: http://www.popsci.com/article/gadgets/put-these-quarter-sized-gps-
trackers-everything.  
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These services – device or software – range in price from as low as twenty dollars to as much 
as several hundred dollars, depending on various factors, but all are available commercially 
on the internet. And all of them are designed to blend in with the computer’s normal 
functions or hardware. The software options are written to operate in the computer 
background, making them just another part of the landscape and thus very difficult to 
identify unless the victim knows what to look for. The hardware options are similarly 
designed. As they do not install any software onto the computer, they are truly invisible from 
an internal process point of view. Thus, as with the software, the only way a victim can know 
the hardware is attached to their computer is to physically see it and recognize it for what it 
is. As a result, the hardware options are packaged in very small cases, often less than an inch 
in length, and match the general color patterns and shapes used by most computer 
companies.   


Telephone ID Spoofing 
 
The final technology to be discussed is another older technique, telephone ID spoofing. In the 
age of automatic caller ID on cellphones, ID spoofing has been modified to be able to do a 
number of different things. The most basic of these is where the Caller ID spoofing service 
simply fails to provide an identity, transmitting an “ID unavailable” notice to the victim’s 
cellphone. More advanced caller ID spoofing services allow a caller to specify what name and 
telephone number he or she would like to appear on the recipient’s caller ID. As such, the 
victim can believe he or she is getting a call from a trusted loved one, when in fact it is the 
abuser. The victim has no way of knowing in advance that the ID is spoofed. These services 
range in price, but most are inexpensive, charging less than a dollar per call. 
 
As long as the victim has a cellphone and relies on it – trusts it to keep him or her connected 
to friends and family – the victim is vulnerable to caller ID spoofing. The abuser can use the 
spoofing services to turn the phone from a safety item into another avenue for abuse. 
 


Crafting Court Orders 
 
In addition to knowing about these forms of technological abuse, the court can provide 
specific protections to victims who have evidence of such abuse. By crafting very specific 
orders tailored to the situation at hand, the court can ensure than the abuse does not 
continue. 
 
In each of the final protection orders, there is a space provided for additional provisions 
“necessary to protect the Petitioner from domestic violence.”13 It is here that the court can 


                                                           
13 See any of the final injunction order forms, Florida Family Law Forms 12.980 (d)(1), (d)(2), (l), (p), (s), and (v) 
(2013). 


_____________________ 
 
This project was supported by Grant No. LN967 awarded to the Florida Coalition Against Domestic Violence 
(FCADV) by the state administering office for the STOP Formula Grant Program. The opinions, findings, conclusions, 
and recommendations expressed in this publication/program/exhibition are those of the author(s) and do not 
necessarily reflect the views of the FCADV, the state or the U.S. Department of Justice, Office on Violence Against 
Women. 
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specify what forms of technology cannot be used and/or in what manner they can or cannot 
be used.  The court can use such language as the following: 
 


 The Respondent may not personally or through a third party use, access, purchase, or 
otherwise engage the services of any Caller ID spoofing service.  


 The Respondent shall not contact or cause a third party to contact Petitioner via 
Facebook, Twitter or any other social media platform.  


 
The forgoing language is a suggestion only; courts are encouraged to develop their own 
standard language to address situations where technological abuse is present. By crafting 
narrowly tailored orders, the court can exercise greater control to protect the Petitioner from 
further harm and hold the Respondent accountable for any future attempts to engage in 
technological abuse.
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When 
determining 
which cause 
of action is 
appropriate 


the 
practitioner 
must first 
consider 


standing to 
file which is 
based solely 


upon the 
relationship 
between the 


parties. 
 


FLORIDA’S FIVE ORDERS OF PROTECTION AGAINST 
VIOLENCE: DISTINGUISHING THE DIFFERENCE 


 
by Judge Amy Karan and Lauren Lazarus  


(Updated by Susan Proctor) 
 
As of October 1, 2012, Florida law provides for five distinct types of orders of protection 
against violence, also commonly known, locally and nationally, as restraining orders, and in 
Florida, legally called injunctions. These orders protect a person from domestic, repeat, 
dating, and sexual violence, and stalking. This article surveys the differences between these 
five types of injunctive relief, and serves as a guide for practitioners to navigate their way 
through the five distinct causes of action. It is intended to be a primer on the law in this area 
rather than an in depth analysis. 
 
All five types of injunctions are civil proceedings, and the Florida Family Law Rules of 
Procedure and the Florida Rules of Evidence apply.1 The Florida Supreme Court has 
promulgated forms, some of which are mandatory. In order to ensure statewide uniformity 
and recognition by law enforcement, all courts are required to use the Supreme Court’s 
temporary injunction and final judgment of injunction forms.2 The forms, including petitions, 
various motions and orders are available online for viewing, printing, and/or downloading at 
www.flcourts.org.  
 
When filing a case, it is advisable to use the Florida Supreme Court Approved Family Law 
Form version of the petition, track the statutory language, or contact your clerk’s office to 
obtain a copy of the version in use in your county. The clerk of the court shall 
provide assistance with filing a petition for anyone not represented by counsel. 
The petitioner is not charged a fee for either filing or serving the petition3  
 
Once a petition has been filed, it is presented to a judge to consider whether an 
ex parte temporary injunction, valid for up to 15 days, should be granted.4 
Florida law only requires the court to review the four corners of the petition to 
determine whether there appears to be “an immediate and present danger of 
violence,” the standard for issuance of temporary injunctions.5 No police reports, 
photographs of injuries, or other supporting evidence need be presented.  
 
If a temporary injunction is issued, a full evidentiary hearing must be scheduled 
within the 15-day period. The court may grant a continuance of the hearing for 
an additional 15 days, for good cause shown by either party. Both §§741(5)(c) and 
784.0485(5)(c), Florida Statutes, specifically authorize a continuance of the 
hearing to obtain service of process and an extension, if necessary, for the 
injunction to remain in effect during the period of continuance.6     
 
Both §§741.30(5)(b) and 784.0485(5)(b), Florida Statutes, require that the court state the 
legal grounds for denial of an ex parte temporary injunction in writing; if the only ground for 
denial is no appearance of an immediate and present danger, a final hearing must be granted. 
If the temporary injunction is denied because the petition is filed under the incorrect statute, 
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a motion to amend to the correct statute should be filed. At the final hearing, the petitioner 
must prove the case by a preponderance of the evidence. As with the temporary injunction, 
no supporting documentation is required by law, although all admissible evidence should be 
presented.  
 
“Final judgments” for protection against violence, commonly known as “permanent 
injunctions,” remain in effect until modified or dissolved by the court. Therefore, at the 
court’s discretion, the injunction may be indefinite or expire on a date certain. Petitioners 
should request the duration of the injunction they are seeking at the time of final hearing.  
 
Injunctions may be extended beyond their expiration date, provided the request to extend is 
filed prior to actual expiration. In determining whether the injunction should be extended, 
the occurrence of new violence is not required. The court may consider the circumstances 
leading to the imposition of the original injunction, as well as subsequent events that may 
cause the petitioner to have continuing reasonable fear that violence is likely to recur in the 
future.7  
 
When determining which cause of action is appropriate, the practitioner must first consider 
standing to file which is based solely upon the relationship between the parties. The five 
types of injunctions, the required standing, the elements of each cause of action, and the 
available relief will be discussed separately. 
 
DOMESTIC VIOLENCE  
 
§§741.28 through 741.31, Florida Statutes, define domestic violence, create a cause of action 
for an injunction for protection against domestic violence, outline the relief available and set 
forth the violations that constitute crimes. Chapter 741 is the exclusive civil method to obtain 
protection against domestic violence.8 
 
“Domestic violence” is defined by §741.28, Florida Statutes, as any assault, aggravated 
assault, battery, aggravated battery, sexual assault, sexual battery, stalking, aggravated 
stalking, kidnapping, false imprisonment, or any criminal offense resulting in physical injury 
or death of one family household member by another.  
 
Standing to file is conferred upon family or household members, which are defined as: 
spouses; former spouses; persons related by blood or marriage (including minors);9 any person 
who is or was residing within a single dwelling with petitioner as if a family;10 or a person with 
whom the petitioner has a child in common (regardless of marriage or cohabitation).  
 
The petition may be filed in the circuit where the petitioner is currently or temporarily 
residing, where the respondent resides, or where the domestic violence occurred.11 This 
allows a victim of violence, who has fled their home county, to obtain protection in their 
county of temporary residence without having to return to the site of the potential danger. 
 
The court may issue an ex parte temporary injunction if the required relationship exists and 
the court finds that there is an immediate and present danger of domestic violence. The 
petitioner must plead and prove he or she has been a victim of domestic violence or that 
there is reasonable cause to believe he or she is in imminent danger of becoming a victim. 
Note that the statute is phrased in the disjunctive and only one of the two criteria need be 
satisfied: petitioner has been a victim, or has reasonable fear of imminent violence.12  
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When determining whether an immediate and present danger exists, the court considers the 
totality of the circumstances. There are ten specific factors which the court must take into 
account: the history between petitioner and respondent; whether respondent has attempted 
to harm petitioner, family members or close associates;  whether respondent has threatened 
to conceal, kidnap, or harm petitioner’s children; whether respondent has intentionally 
injured or killed a family pet; whether respondent has used or threatened to use guns or 
knives against petitioner; whether respondent has physically restrained petitioner from 
leaving the home or contacting law enforcement; whether respondent has a criminal history 
involving violence or the threat or violence; the existence of any orders of protection issued 
previously or from another jurisdiction; whether respondent has destroyed petitioner’s 
personal property; and whether respondent’s behavior leads petitioner to believe that he or 
she is in imminent danger of becoming a victim of domestic violence.13 
 
If the court enters an ex parte temporary injunction, the court may award the following 
requested relief in addition to the standard injunctions against acts of violence and “the no 
contact within 500 feet” provisions: exclusive use of a shared dwelling (regardless of title); 
exclusion of the respondent from petitioner’s residence, place of employment, school, or 
other designated places frequented by petitioner, family, or household members; temporary 
support for any minor children and petitioner; providing petitioner 100% of the time-sharing in 
a temporary parenting plan; and temporary surrender of firearms and ammunition.14  
 
If the court awards exclusive use of a shared home, provisions will be made for the 
respondent to retrieve items of personal health and hygiene, tools of the trade, along with 
other property that the parties may agree on. The respondent will be allowed to return to the 
premises to retrieve these items at a designated time, in the presence of law enforcement, 
who will normally stand by for a short period of time (usually 30 minutes or less). In a Chapter 
741 proceeding, the court has no authority to make any equitable distribution of property. All 
disputed matters regarding the division or distribution of property must be brought before the 
court in a Chapter 61 or other appropriate proceeding. 
 
The domestic violence injunction statute specifically prohibits the entry of any form of 
“mutual” injunctions. Separate injunctions may be issued under individual and distinct case 
numbers, in circumstances where each party files for an order of protection, and pleads and 
proves sufficient facts to warrant the entry of an order.15 
 
Violations of the injunction by the respondent, such as: refusing to vacate a shared dwelling; 
returning to the shared dwelling; coming within 500 feet of petitioner’s home, place of 
employment, or other designated place; telephoning, contacting, or otherwise communicating 
with the petitioner, directly or indirectly; committing any act of domestic violence against 
the petitioner; and/or having any firearms in respondent’s possession are first degree criminal 
misdemeanors.16 Other violations, such as failure to pay ordered support; failing to attend the 
court ordered counseling; or violation of visitation orders may result in contempt of court 
charges. Certain violations of the injunction, such as intentionally crossing a state line to 
violate an injunction; causing an intimate partner to cross state lines by force or fraud and 
causing bodily injury to that person in violation of an injunction; and interstate stalking are 
also crimes under the Federal Violence Against Women Act (VAWA).17 Even if the petitioner, 
or a third party, invites the respondent to come to the residence, or otherwise into contact 
with the petitioner, it is a violation of the injunction. However, petitioners who initiate 
contact with the respondent cannot be charged with violating the injunction. If petitioner 
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makes contact, the respondent should file a motion to dissolve the injunction or dismiss the 
case, although it is not always grounds for dismissal. 
 
Final hearings for injunctions against domestic violence must be recorded at the court’s 
expense. This eliminates the necessity for bringing a court reporter to the final hearing. The 
notice of hearing will set forth what type of recording the court provides.18  
 
The injunctive relief which may be awarded in the permanent injunction against domestic 
violence include the same provisions for protection against violence and include injunctions 
against contact and acts of violence, award of 100% of time-sharing in a temporary parenting 
plan;19 child support;20 and spousal support; ordering the respondent to attend a certified 
batterers’ intervention program (BIP),21 parenting classes, substance abuse or other 
counseling; and a mandatory prohibition against possession of firearms and ammunition. Both 
federal and Florida law make it a crime for a respondent to possess any firearms or 
ammunition while subject to a qualifying order of protection against domestic violence.22 
Surrender of all personal firearms is mandatory, although law enforcement officers, as 
defined by §943.10, Florida Statutes, may keep their service weapons while on official duty 
unless otherwise prohibited by the employing law enforcement agency.23 Although a 
petitioner cannot be ordered to obtain an psychological evaluation24 or attend a batterers’ 
intervention program,25 a trial court does have the authority to order the parent awarded 
time-sharing to attend parenting classes.26 
 
There is no statutory authority for an award of attorneys’ fees in a Chapter 741 injunction 
proceeding.  Neither trial nor appellate fees may be awarded under any theory, including 
§57.105, Florida Statutes.27  
 
While orders entered in a Chapter 61 proceeding take priority over those entered in an 
injunction action,28 the circuits have varying procedures regarding where the injunction case 
is handled when there is a concurrent domestic relations case. Each circuit should have an 
administrative order on the issue, or it should be explained in the circuit’s unified family 
court plan. The entry of a final judgment of dissolution of marriage does not automatically 
result in the dismissal of an injunction.29 Similarly, if there is a pending temporary injunction 
against domestic violence, it is error for the court to dismiss the action simply because there 
is a pending dissolution of marriage action.30  
 
Florida injunctions are enforceable in all counties of the state as well as nationwide. 
Similarly, a qualifying final order of protection against domestic violence issued by a court of 
a foreign state, must be accorded full faith and credit by the courts of Florida and enforced 
by law enforcement as if they were Florida court orders.31  
 
Cases discussing various aspects of domestic violence, as well as the other four types of 
injunctions, may be found at the Florida Supreme Court’s website. 
http://www.flcourts.org/core/fileparse.php/248/urlt/DVCivilCaseSummariesInternet7-2-
14.pdf   
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REPEAT VIOLENCE 
 
A petitioner who does not have a “domestic relationship” as defined in Chapter 741 may be 
eligible to obtain an injunction for protection under the repeat violence statute.33 Since the 
enactment of laws providing for protection against dating and sexual violence, repeat 
violence cases have become mostly love triangle cases (new girlfriend vs. old girlfriend, 
former husband vs. new husband, etc.), employer-employee and co-worker relationships, 
schoolmates, neighborhood disputes, and roommates who do not have a dating or intimate 
relationship.  
 
Any person who is the victim of repeat violence, or the parent or legal guardian of a minor 
child living at home who is the victim of repeat violence, has standing to file for an injunction 
against repeat violence.32  
 
In repeat violence cases, the petitioner must plead and prove he or she has been the victim of 
two incidents of violence, or stalking. Violence is defined as any assault, aggravated assault, 
battery, aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking, 
kidnapping, false imprisonment or any criminal offense resulting in physical injury or death. 
One of the incidents of violence or stalking must have occurred within six months of the filing 
of the petition and be directed against the petitioner or petitioner’s immediate family 
member.33 
 
The standard for relief here is much different than that in domestic violence cases. In 
domestic violence cases, no acts of violence need have occurred prior to the filing if 
petitioner has a reasonable fear that domestic violence is imminent. In repeat violence cases, 
not only must the violence have already occurred, there must be two acts of violence or a 
stalking in order for relief to be warranted. No matter how egregious the violence may be, if 
it is simply one act the petition will fail.34 
 
The failure to state a cause of action for repeat violence is generally due to an absence of 
competent, substantial evidence supporting the occurrence of two acts of violence.35 It is not 
uncommon for Florida appellate courts to find that one or both of the alleged incidents did 
not rise to the level of violence required by the statute.  Some earlier opinions had held that 
threatening phone calls and messages did not amount to repeat violence; however, the 
inclusion of stalking within the definition of repeat violence and as a separate cause of action 
may effectively overrule some of these cases. Although two acts of repeat violence are 
required for injunctive relief, the same is not true of stalking. At least one Florida appellate 
court has held that had the legislature intended to require two acts of stalking, it could have 
done so by having the statute read “or two acts of stalking.”36 


 
The following actions have been found not to constitute an act of violence under the repeat 
statute: keying a car37; circling a restaurant in a car while pointing to a person in the 
restarurant38; hand gestures and obscenities39; situations in which the alleged incidents 
involved contact that served legitimate purpose and were not sufficient to cause a reasonable 
person emotional distress.40 


 
On the other hand, repeated videotaping of a neighbor constituted stalking for purposes of 
the issuance of a repeat violence injunction,41 and barking dogs coupled with threats were 
found sufficient where the petitioner was substantially and unreasonably disturbed.42  
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The court may award the following relief in a repeat violence injunction: injunctions from 
committing acts of violence; ordering the respondent to appropriate counseling, and such 
other relief necessary for the protection of the petitioner.43 Although, like domestic violence 
cases, there is no statutory provision for the imposition of attorney’s fees,44 fees have been 
awarded after the appellate court found the trial court abused its discretion in denying fees 
when a case was dismissed numerous times for failure to state a cause of action and without 
presenting a justiciable issue of fact or law.45 
 
There is no requirement that the court record the final hearing in any of the Chapter 784 
injunction proceedings (repeat, dating or sexual violence), so counsel should bring a court 
reporter if a transcript is desired.  
 
Although the firearms prohibition is not required in repeat violence injunctions, a respondent 
may be required to surrender firearms if the court finds it necessary to protect the 
petitioner;46 however, if the issue is not presented or discussed during the final hearing, it 
should not be part of the final injunction.47 A respondent who wants to regain his ability to 
own guns must be given an evidentiary hearing.48 


 
DATING VIOLENCE 
 
Dating violence is contained in the same chapter of the Florida Statutes as repeat violence; 
however, in some respects, it is similar to domestic violence. 
 
Any person who is the victim of dating violence, or the parent or legal guardian of a minor 
child living at home who is the victim of dating violence, has standing to file for an injunction 
under this section of the law.49  
 
“Dating violence” means violence between individuals who have or have had a continuing and 
significant relationship of a romantic or intimate nature.50 Unlike repeat violence, no acts of 
dating  violence need have occurred prior to filing.51 Because the dynamics of a dating 
relationship are the same as those in traditional Chapter 741 “domestic” relationships, the 
standard for protection is the same. 
 
There are three factors for the court to consider in determining whether a “dating 
relationship” exists: the relationship existed within the past six months52; the relationship was 
characterized by the expectation of affection or sexual involvement between the parties; and 
the frequency and type of interaction was that the persons were involved over time and on a 
continuous basis during the course of the relationship.53 A dating relationship does not exist in 
circumstances where contact between the parties has been that of a casual acquaintance or 
ordinary fraternization in a business or social context.54  
 
While the standard for issuance of the injunction is the same as the domestic violence 
statute, the available injunctive relief mirrors that of repeat violence cases. The court may 
award injunctions against acts of violence, referrals to appropriate counseling, and such other 
orders necessary to protect the petitioner.  
 
Although there are fewer cases on dating violence than either domestic or repeat violence, 
the following guidelines have been established: petitioner must establish an objectively 
reasonable fear of imminent harm.55 Evidence of an earlier occurrence of dating violence is 
not enough; petitioner must prove reasonable cause to believe he or she is in imminent 
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danger of becoming a victim of another act of dating violence.56 In a similar vein, a single 
incidence of the presence of a former boyfriend on petitioner’s porch, unaccompanied by any 
evidence that he had been violent or threatening was insufficient.57 


 


Because there is no specific provision regarding venue, a court should apply the general venue 
provision found in §47.011, Florida Statutes.58 Although the number of domestic violence 
related cases may dictate that a court move quickly through its docket, the court should be 
mindful not to move so quickly that it risks denying fundamental due process.59 
  
SEXUAL VIOLENCE 
 
“Sexual violence” is defined as one incident of sexual battery; a lewd or lascivious act 
committed upon, or in the presence of, a person younger than 16; luring or enticing a child’s 
sexual performance; or any other forcible felony where a sexual act is committed or 
attempted.60 


 
A person who is the victim of an act of sexual violence, or the parent or legal guardian of a 
minor child living at home who is the victim of an act of sexual violence, has standing to file. 
The petitioner must have reported the incident to law enforcement and be cooperating in any 
criminal proceeding against the respondent; or, if the respondent was sentenced to a term of 
imprisonment for the act of sexual violence, the sentence must have expired, or be due to 
expire within 90 days.61  
 
If the respondent is incarcerated, the temporary injunction is effective for 15 days following 
release from incarceration rather than 15 days from the date of issuance as with the other 
protective injunctions. The final hearing must be set prior to expiration of the temporary 
injunction.62 
 
This category of protection order was created to provide protection for persons, including 
minors, who are victims of one act of sexual violence but have no domestic or dating 
relationship with the perpetrator. Previously, the only remedy available was the repeat 
violence statute, where two acts are required; therefore, enactment of this statute closed a 
gap in protection for sex crime victims. The relief available is the same as in repeat violence 
cases. It should be noted that stalking is not an element of sexual violence.63 


 
STALKING 
 
Effective October 1, 2012, §784.0485, Florida Statutes, states a cause of action for stalking, 
which includes cyberstalking. The procedures which must be followed after the filing of a 
petition for protection mirror those discussed above. Upon the filing of a petition, the court 
must set a hearing to be held at the earliest possible time.64 An ex parte temporary 
injunction, pending a full hearing, may be issued if it appears to the court that stalking 
exists.65 If a temporary injunction is issued, it is effective for 15 days during which time a 
hearing must be set. The court may grant a continuance of the hearing for good cause shown, 
which shall include a continuance to obtain service of process.66 Service of the petition, a 
notice of hearing, and a temporary injunction, if issued, must be personally served upon the 
respondent.64 


 
 A written order noting the legal grounds for denial is required if the court denies the petition 
for an ex parte injunction. If the only ground for denial is no appearance of immediate and 
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present danger of stalking, the court shall set a full hearing on the petition for injunction 
with notice as early as possible.67 It should be noted that the stalking statute, like the 
domestic violence statute, contains this requirement that a hearing be set if the only ground 
for denial is the absence of appearance of immediate and present danger. The statute 
governing repeat, dating, and sexual violence does not contain this language; it requires that 
the court set a hearing as soon as possible upon the filing of a petition. 
 
Although discovery is permitted in stalking cases, at the moment there is no a bright line 
regarding the scope of discovery. At least one appellate court has recently held that the 
scope of discovery should be somewhere between what can be completed in the fifteen day 
period prior to the return hearing and the “full panoply of discovery”; however, a court 
abuses its discretion if it completely quashes a respondent’s right to discovery68. 
 
Neither violence nor verbal threats are required to be proven for cyberstalking; numerous 
emails during a short period of time are sufficient;69 however, allegations of offensive emails 
received from respondent coupled with allegations that respondent hacked into petitioner’s 
email accounts and deleted her emails may not support an injunction in the absence of 
competent, substantial evidence identifying the respondent as the perpetrator of those 
acts.70 Courts have held that a reasonable person must suffer “substantial emotional distress” 
to support injunctive relief;71  furthermore, a legitimate purpose for contact, such as business-
related contact72 or contact seeking repayment of a loan73 may preclude a finding of stalking. 
In a opinion issued prior to the enactment of the stalking cause of action, a single incidence 
of the presence of a former boyfriend on petitioner’s porch, without any evidence that he 
had ever been violent or threatening towards her, was insufficient to support an injunction 
against stalking.74 It is likely that some of the earlier opinions regarding stalking will apply to 
the new law as well.  “Given the statute’s recent enaction, support for our holding comes 
from cases analyzing allegations of stalking in the context of section 784.046, which applies 
to injunctions for protection against repeat violence, sexual violence, and dating violence.”72 


 
The protection afforded by the temporary injunction and the final judgment of injunction, if 
issued, is similar to the types of injunctions discussed above. The respondent may be ordered 
to refrain from further stalking, to participate in treatment, intervention, or counseling—at 
his or her expense. The court may order relief it finds necessary for the protection of a victim 
of stalking or cyberstalking.75 


 
CONCLUSION 
 
The authors hope this article has distinguished the differences between Florida’s five orders 
of protection against violence and stalking. The practitioner will best serve the client by 
becoming familiar with the five types of injunctions and the nuances of standing and proof 
necessary to warrant relief in each cause of action. The practitioner can then appropriately 
apply for, defend against, and have a reasonable expectation of prevailing in these important 
and often dangerous matters. 
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                   DATING VIOLENCE CHECKLIST 
 


 


DEFINITION  


 
□ Violence between individuals who have or have had a continuing and significant relationship 


of a romantic or intimate nature.  The existence of such a relationship shall be determined 
based on the consideration of the following factors: 


 
1. A dating relationship must have existed in the past 6 months; 
2. The nature of the relationship must have been characterized by the expectation of 


affection or sexual involvement between the parties; and 
3. The frequency and type of interaction between the persons involved in the 


relationship must have included that the persons have been involved over time and on 
a continuous basis during the course of the relationship. 


 
□ The term does not include violence in a casual acquaintanceship or violence between 


individuals who only have engaged in ordinary fraternization in a business or social context.  
§784.046(1)(d), Florida Statutes. 


 


STANDING 


 
□ Any person who is the victim of dating violence and has reasonable cause to believe he or she 


is in imminent danger of becoming the victim of another act of dating violence, or any person 
who has reasonable cause to believe he or she is in imminent danger of becoming the victim 
of an act of dating violence, or the parent or legal guardian of any minor child who is living at 
home and who seeks an injunction for protection against dating violence on behalf of that 
minor child, has standing in the circuit court to file a sworn petition for an injunction for 
protection against dating violence.  §784.046(2)(b), Florida Statutes. 


 
Notice:   In order for the parent or legal guardian to file on a minor child’s behalf against a 


respondent who is not the minor child’s parent, stepparent, or legal guardian the following 
must be met: 
(a) The minor child must also be living at home with the parent or legal guardian, who is 


filing as the petitioner on their behalf, and  
(b) The parent or legal guardian must have reasonable cause to believe that the minor 


child is a victim of dating violence. §784.046(4)(a)(2), Florida Statutes. 
 
Notice:   In order for the parent or legal guardian to file on a child’s behalf against a parent, 


stepparent, or legal guardian of the minor child the following requirements must also be 
met: 
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(a) The minor child must be living at home with the parent or legal guardian, who is filing as 
the petitioner on the child’s behalf, and 


(b) The parent or legal guardian must have been an eyewitness to, or have direct physical 
evidence or affidavits from eyewitnesses of, the specific facts and circumstances of the 
violence. §784.046(4)(a)(1), Florida Statutes. 
 


□ Petitioner must allege the incidents of dating violence and shall include the specific facts and 
circumstances that form the basis upon which relief is sought. §784.046(4)(a), Florida 
Statutes. 


 
□ No bond shall be required for entry of an injunction.  §784.046(3)(c), Florida Statutes; Florida 


Family Law Rule of Procedure 12.610(c)(2)(B). 
 


□ Upon the filing of the petition, the court shall set a hearing to be held at the earliest possible 
time.  §784.046(5), Florida Statutes; Florida Family Law Rule of Procedure 12.610(b)(3). 


 
□ The respondent shall be personally served with a copy of the petition, notice of hearing, and 


temporary injunction, if any, prior to the hearing.  §784.046(5), Florida Statutes; Florida 
Family Law Rule of Procedure 12.610(b)(2)(B). 


 


TEMPORARY INJUNCTIONS 


 
□ Determine whether it appears to the court that an immediate and present danger of dating 


violence exists.  §784.046(6)(a), Florida Statutes; Florida Family Law Rule of Procedure 
12.610(c)(1)(A). 


 
□ The court shall only consider the verified pleadings/affidavits, unless the respondent appears 


at the hearing or has received reasonable notice of the hearing.  §784.046(6)(b), Florida 
Statutes. 


 
□ Amended petitions and affidavits must be considered by the court as if originally filed.  


Florida Family Law Rule of Procedure 12.610(c)(1)(A). 
 
□ When the only ground for denial is that there does not exist “an appearance of an immediate 


and present danger of dating violence,” the ex parte temporary injunction may be denied but 
the court shall set a full hearing on the petition for injunction with notice at the earliest 
possible time.  Florida Family Law Rule of Procedure 12.610(b)(3), Florida Supreme Court 
Approved Family Law Form 12.980(b)(1). 


 
□ If the ex parte (temporary) injunction is granted: 


 Any such ex parte temporary injunction shall be effective for a fixed period not to 
exceed 15 days.  §784.046(6)(c), Florida Statutes; Florida Family Law Rule of 
Procedure 12.610(c)(4). 


 A full hearing shall be set for a date no later than the date when the temporary 
injunction ceases to be effective.  §784.046(6)(c), Florida Statutes; Fla. Fam. L. R. P. 
12.610(c)(4). 
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 The court may grant a continuance of the ex parte temporary injunction and the full 
hearing before or during a hearing, for good cause shown by any party, or upon its own 
motion for good cause, including failure to obtain service.  §784.046(6)(c), Florida 
Statutes; Florida Family Law Rule of Procedure 12.610(c)(4). 


 


 POSSIBLE RELIEF GRANTED WITH TEMPORARY INJUNCTIONS 
 


□ Restrain the respondent from committing any act of violence.  §784.046(7)(a), Florida 
Statutes. 


 
□ Restrain the respondent from contact with the petitioner.  Florida Supreme Court Approved 


Family Law Form 12.980(o). 
 


□ Order other relief as the court deems necessary for the protection of the petitioner, including 
injunctions or directives to law enforcement agencies.  §784.046(7)(b), Florida Statutes; 
Florida Supreme Court Approved Family Law Form 12.980(o). 


 
□ Restrain respondent from knowingly coming within 100 feet of the petitioner’s automobile at 


any time.  Florida Supreme Court Approved Family Law Form 12.980(o). 
 


□ Order respondent to not use or possess a firearm or ammunition and surrender any firearms 
and ammunition in respondent’s possession to the specified sheriff’s office pending further 
order of the court.  Florida Supreme Court Approved Family Law Form 12.980(o). 


 
□ Restrain respondent from going to, in, or within 500 feet of:  


 the petitioner’s current or future residence   
 the petitioner’s current or any subsequent place of employment or school 
 the places frequented regularly by the petitioner and/or petitioner’s minor child(ren).  


Florida Supreme Court Approved Family Law Form 12.980(k). 
 


FINAL INJUNCTIONS 


 
□ No electronic or audio tape recording or court reporting services are provided by the court in 


dating violence cases.  Florida Supreme Court Approved Family Law Forms 12.980(b)(1), 
12.980(p). 


 
□ Upon notice and hearing, when it appears to the court that an immediate and present danger 


of violence exists, the court may grant such relief as the court deems proper, including 
injunctions or directives to law enforcement agencies as provided in this section.  
§784.046(7), Florida Statutes. 


 
□ If a final injunction is granted: 
 


 Any relief granted shall be effective for a fixed period or until further order of the 
court.  Florida Family Law Rule of Procedure 12.610(c)(4)(B), Florida Supreme Court 
Approved Family Law Form 12.980(p). 
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 The terms of the injunction shall remain in force and effect until modified or 
dissolved.  Either party may move at any time to modify or dissolve the injunction.  
Such relief may be granted in addition to other civil and criminal remedies.  
§784.046(7)(c), Florida Statutes. 


 Upon petition of the victim, the court may extend the injunction for successive 
periods or until further order of the court.  Broad discretion resides with the court to 
grant an extension after considering the circumstances.  No specific allegations are 
required.  Florida Family Law Rule of Procedure 12.610(c)(4)(B). 


 


 POSSIBLE RELIEF GRANTED WITH FINAL INJUNCTIONS 
 


□ Restrain the respondent from committing any acts of violence.  §784.046(7)(a), Florida 
Statutes. 


 
□ Restrain the respondent from contact with the petitioner.  Florida Supreme Court Approved 


Family Law Form 12.980(p). 
 


□ Order other relief as the court deems necessary for the protection of the petitioner, including 
injunctions or directives to law enforcement agencies as provided in this section.  
§784.046(7)(b) Florida Statutes, Florida Supreme Court Approved Family Law Form 12.980(p). 


 
□ Restrain respondent from knowingly coming within 100 feet of petitioner’s automobile at any 


time.  Florida Supreme Court Approved Family Law Form 12.980(p). 
 


□ Order respondent to not use or possess a firearm or ammunition and surrender any firearms 
and ammunition in respondent’s possession to the specified sheriff’s office pending further 
order of the court.  Florida Supreme Court Approved Family Law Form 12.980(p). 


 
□ Restrain respondent from going to, in, or within 500 feet of:  


 the petitioner’s current or future residence   
 the petitioner’s current or any subsequent place of employment or school 
 the places frequented regularly by the petitioner and/or petitioner’s minor child(ren).  


Florida Supreme Court Approved Family Law Form 12.980(p). 
 


REQUIREMENTS FOR TEMPORARY AND FINAL ORDERS 


 
□ The temporary and final judgment should indicate on its face that: 


 The injunction is valid and enforceable in all counties of the State of Florida. 
 Law enforcement officers may use their arrest powers pursuant to §901.15(6), Florida 


Statutes, to enforce the terms of the injunction. 
 The court had jurisdiction over the parties and matter. 
 Reasonable notice and opportunity to be heard was given to the respondent sufficient 


to protect that person’s right to due process. 
 The date respondent was served with the temporary or final order, if obtainable.  


§784.046(7)(d)(1-4), Florida Statutes.
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MODIFICATIONS AND TERMINATIONS 


 
The petitioner or respondent may move the court to modify or dissolve an injunction 
at any time.  §784.046(10), Florida Statutes; Florida Family Law Rule of Procedure 
12.610(c)(6). 


 


ENFORCEMENT 


 
□ The Florida Department of Law Enforcement has established and maintains a 


Domestic, Dating, Sexual and Repeat Violence Injunction Statewide Verification 
System capable of electronically transmitting information to and between criminal 
justice agencies relating to domestic, dating, sexual, and repeat violence injunctions 
issued by the courts throughout the state.  The Department must have the 
respondent’s name, race, sex and date of birth.  §784.046(8)(b), Florida Statutes. 


 
□ The court shall enforce, through a civil or criminal contempt proceeding, a violation of 


an injunction for protection.  The court may enforce the respondent’s compliance with 
the injunction by imposing a monetary assessment.  §784.046(9)(a), Florida Statutes. 


 
□ If the violation meets the statutory criteria, it may be prosecuted as a crime. Florida 


Family Law Rule of Procedure 12.610(c)(5). 
 


□ If the respondent is arrested under §901.15(6), Florida Statutes, for committing an act 
of repeat, dating or sexual violence in violation of an injunction for protection, the 
respondent shall be held in custody until brought before the court as expeditiously as 
possible for the purpose of enforcing the injunction and for admittance to bail in 
accordance with chapter 903 and the applicable rules of criminal procedure, pending a 
hearing.  §784.046(9)(b), Florida Statutes. 


 


 FIRST DEGREE MISDEMEANOR 


 
□ A person who willfully violates a condition of pretrial release when the original arrest 


was for dating violence is guilty of a first degree misdemeanor.  The offender must be 
held in custody until his or her first appearance.  §784.046(15), Florida Statutes.  


 
□ A person who willfully violates an injunction for protection against dating violence 


issued pursuant to §784.046, Florida Statutes, or a foreign protection order accorded 
full faith and credit pursuant to §741.315, Florida Statutes, commits a misdemeanor of 
the first degree punishable as provided in §§775.082 or 775.083, Florida Statutes.  
§784.047, Florida Statutes. 
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            REPEAT VIOLENCE CHECKLIST 
 


DEFINITION 


 
□ Two incidents of violence or stalking committed by the respondent, which are directed 


against the petitioner or the petitioner’s immediate family member.  
§784.046(1)(b), Florida Statutes. 


 
□ One of the two incidents of violence or stalking must have been within 6 months of the 


filing of the petition. §784.046(1)(b), Florida Statutes. 
 


STANDING 


 
□ Any person who is the victim of repeat violence or the parent or legal guardian of any 


minor child who is living at home and who seeks an injunction for protection against 
repeat violence on behalf of the minor child has standing in the circuit court to file a 
sworn petition for an injunction for protection against repeat violence.  
§784.046(2)(a), Florida Statutes.  


 
Notice:  In order for the parent or legal guardian to file on a minor child’s behalf against a 


respondent who is not the minor child’s parent, stepparent, or legal guardian the 
following must be met: 


(a) The minor child must also be living at home with the parent or legal guardian, 
who is filing as the petitioner on their behalf, and  


(b) The parent or legal guardian must have reasonable cause to believe that the 
minor child is a victim of repeat violence.  §784.046(4)(a)(2), Florida Statutes. 


 
Notice:  In order for the parent or legal guardian to file on a minor child’s behalf against a 


parent, stepparent, or legal guardian of the minor child the following requirements 
must also be met: 


(a) The minor child must be living at home with the parent or legal guardian who is 
filing as the petitioner on the child’s behalf and 


(b) The parent or legal guardian must have been an eyewitness to, or have direct 
physical evidence or affidavits from eyewitnesses of, the specific facts and 
circumstances of the violence. §784.046(4)(a)(1), Florida Statutes. 


 
□ Petitioner must allege the incidents of repeat violence and shall include the specific 


facts and circumstances that form the basis upon which relief is sought.   
§784.046(4)(a), Florida Statutes. 
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□ No bond shall be required for entry of an injunction.  §784.046(3)(c), Florida Statutes; 


Florida Family Law Rule of Procedure 12.610(c)(2)(B). 
 


□ Upon the filing of the petition, the court shall set a hearing to be held at the earliest 
possible time.  §784.046(5), Florida Statutes; Florida Family Law Rule of Procedure 
12.610(b)(3). 


 
□ The respondent shall be personally served with a copy of the petition, notice of 


hearing, and temporary injunction, if any, prior to the hearing.  §784.046(5), Florida 
Statutes; Florida Family Law Rule of Procedure 12.610(b)(2)(B). 


 


 TEMPORARY INJUNCTIONS 


 
□ Determine whether it appears to the court that an immediate and present danger of 


repeat violence exists.  §784.046(6)(a), Florida Statutes; Florida Family Law Rule of 
Procedure 12.610(c)(1)(A). 


 
□ The court can only consider the verified pleadings/affidavits unless the respondent 


appears at the hearing or has received reasonable notice of the hearing.   
§784.046(6)(b), Florida Statutes.  


 
□ Amended petitions and affidavits must be considered by the court as if originally filed.  


Florida Family Law Rule of Procedure 12.610(c)(1)(A). 
 


□ If the ex parte (temporary) injunction is granted: 
 Any such ex parte temporary injunction shall be effective for a fixed period not 


to exceed 15 days.  §784.046(6)(c), Florida Statutes; Florida Family Law Rule of 
Procedure 12.610(c)(4)(A). 


 
 A full hearing shall be set for a date no later than the date when the temporary 


injunction ceases to be effective.  §784.046(6)(c), Florida Statutes; Florida 
Family Law Rule of Procedure 12.610(c)(4)(A). 


 
 The court may grant a continuance of the ex parte temporary injunction and 


the full hearing before or during a hearing, for good caused shown by any 
party, or upon its own motion for good cause, including failure to obtain 
service.  §784.046(6)(c), Florida Statutes.  
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POSSIBLE RELIEF GRANTED WITH TEMPORARY INJUNCTIONS 


 
□ Restrain the respondent from committing any acts of violence.  §784.046(7)(a), Florida 


Statutes. 
 


□ Restrain the respondent from contact with the petitioner.  Florida Supreme Court 
Approved Family Law Form 12.980(k). 


 
□ Order other relief as the court deems necessary for the protection of the petitioner, 


including injunctions or directives to law enforcement agencies as provided in this 
section.  §784.046(7)(b), Florida Statutes; Florida Supreme Court Approved Family Law 
Form 12.980(k). 


 
□ Restrain respondent from knowingly coming within 100 feet of petitioner’s automobile 


at any time.  Florida Supreme Court Approved Family Law Form 12.980(k). 
 


□ Order respondent to not use or possess a firearm or ammunition and surrender any 
firearms and ammunition in respondent’s possession to the specified sheriff’s office 
pending further order of the court.  Florida Supreme Court Approved Family Law Form 
12.980(k). 


 
□ Restrain respondent from going to, in, or within 500 feet of:  


 the petitioner’s current or future residence;   
 the petitioner’s current or any subsequent place of employment or school; or 
 the places frequented regularly by the petitioner and/or petitioner’s minor 


child(ren).  Florida Supreme Court Approved Family Law Form 12.980(k). 
 


 FINAL INJUNCTIONS 


 
□ No electronic or audio tape recording or court reporting services are provided by the 


court in repeat violence cases.  Florida Supreme Court Approved Family Law Form 
12.980(b)(1). 


 
□ Upon notice and hearing, when it appears to the court that an immediate and present 


danger exists, the court may grant such relief as the court deems proper, including 
injunctions or directives to law enforcement agencies as provided in this section.  
 § 784.046(7)(b), Florida Statutes.  
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□ If a final injunction is granted: 
 Any relief granted shall be effective for a fixed period or until further order of 


the court.  Florida Family Law Rule of Procedure 12.610(c)(4)(B), Florida  
Supreme Court Approved Family Law Form 12.980(l).  
 


 The terms of the injunction shall remain in force and effect until modified or 
dissolved.  Either party may move at any time to modify or dissolve the 
injunction.  Such relief may be granted in addition to other civil and criminal 
remedies.  §784.046(7)(c), Florida Statutes. 


 
 Upon petition of the victim, the court may extend the injunction for successive 


periods or until further order of the court.  Broad discretion resides with the 
court to grant an extension after considering the circumstances.  No specific 
allegations are required.  Florida Family Law Rule of Procedure 12.610(c)(4)(B). 


 


POSSIBLE RELIEF GRANTED WITH FINAL INJUNCTIONS 


 
□ Restrain the respondent from committing any acts of violence.  §784.046(7)(a), Florida 


Statutes. 
 


□ Restrain the respondent from contact with the petitioner.  Florida Supreme Court 
Approved Family Law Form 12.980(l). 


 
□ Order other relief as the court deems necessary for the protection of the petitioner, 


including injunctions or directives to law enforcement agencies as provided in this 
section.  §784.046(7)(b), Florida Statutes; Florida Supreme Court Approved Family Law 
Form 12.980(l). 


 
□ Restrain respondent from knowingly coming within 100 feet of petitioner’s automobile 


at any time.  Florida Supreme Court Approved Family Law Form 12.980(l). 
 


□ Order respondent to not use or possess a firearm or ammunition and surrender any 
firearms and ammunition in respondent’s possession to the specified sheriff’s office 
pending further order of the court.  Florida Supreme Court Approved Family Law Form 
12.980(l). 


 
□ Restrain respondent from going to, in, or within 500 feet of:  


 the petitioner’s current or future residence;   
 the petitioner’s current or any subsequent place of employment or school; or 
 the places frequented regularly by the petitioner and/or petitioner’s minor 


child(ren).  Florida Supreme Court Approved Family Law Form 12.980(l). 
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 REQUIREMENTS FOR TEMPORARY AND FINAL ORDERS  


 
□ The temporary and final judgment should indicate on its face that: 


 The injunction is valid and enforceable in all counties of the State of Florida. 
 Law enforcement officers may use their arrest powers pursuant to §901.15(6), 


Florida Statutes, to enforce the terms of the injunction. 
 The court had jurisdiction over the parties and matter. 
 Reasonable notice and opportunity to be heard was given to the respondent 


sufficient to protect that person’s right to due process. 
 The date respondent was served with the temporary or final order, if 


obtainable.  §784.046(7)(d)(1-4), Florida Statutes. 
 


MODIFICATIONS AND TERMINATIONS 
 
The petitioner or respondent may move the court to modify or vacate an injunction at any 
time.  §784.046(10), Florida Statutes; Florida Family Law Rule of Procedure 12.610(c)(6). For 
modifications see Florida Supreme Court Approved Family Law Form 12.980(j).  


 


ENFORCEMENT 


 
□ The Florida Department of Law Enforcement has established and maintains a 


Domestic, Dating, Sexual and Repeat Violence Injunction Statewide Verification 
System capable of electronically transmitting information to and between criminal 
justice agencies relating to domestic, dating, sexual, and repeat violence injunctions 
issued by the courts throughout the state. §784.046(8)(b), Florida Statutes. 


 
□ The court shall enforce, through a civil or criminal contempt proceeding, a violation of 


injunction for protection.  The court may enforce the respondent's compliance with 
the injunction by imposing a monetary assessment. §784.046(9)(a), Florida Statutes. 


 
□ The court may enforce violations of an injunction for protection against repeat 


violence in civil contempt proceedings (governed by Rule 12.570), or in criminal 
contempt proceedings, which are governed by Florida Rule of Criminal Procedure 
3.840. If the violation meets the statutory criteria, it may be prosecuted as a crime. 
Florida Family Law Rule of Procedure 12.610(c)(5).  


 
□ If the respondent is arrested under §901.15(6), Florida Statutes, for committing an act 


of repeat, dating or sexual violence in violation of an injunction for protection, the 
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respondent shall be held in custody until brought before the court as expeditiously as 
possible for the purpose of enforcing the injunction and for admittance to bail in 
accordance with chapter 903 and the applicable rules of criminal procedure, pending a 
hearing.  §784.046(9)(b), Florida Statutes. 


 


FIRST DEGREE MISDEMEANOR 


 
A person who willfully violates an injunction for protection against repeat violence issued 
pursuant to §784.046, Florida Statutes, or a foreign protection order accorded full faith and 
credit pursuant to §741.315, Florida Statutes by: 


 Refusing to vacate the dwelling that the parties share; 
 Going to, or being within 500 feet of, the petitioner’s residence, school, place 


of employment, or a specified place frequented regularly by the petitioner and 
any named family or household member; 


 Committing an act of repeat violence, sexual violence, or dating violence 
against the petitioner; 


 Committing any other violation of the injunction through an intentional 
unlawful threat, word, or act to do violence to the petitioner; 


 Telephoning, contacting, or otherwise communicating with the petitioner 
directly or indirectly, unless the injunction specifically allows indirect contact 
through a third party; 


 Knowingly and intentionally coming within 100 feet of the petitioner’s motor 
vehicle, whether or not the vehicle is occupied; 


 Defacing or destroying the petitioner’s personal property, including the 
petitioners motor vehicle; or 


 Refusing to surrender firearms or ammunition if ordered to do so by the court,   
 
commits a misdemeanor of the first degree punishable as provided in §775.082, Florida 
Statutes, or §775.083, Florida Statutes. §784.047, Florida Statutes.  
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SEXUAL VIOLENCE CHECKLIST 
 


  
 


DEFINITION 


 
Any one incident of: 
 


1. Sexual battery, as defined in chapter 794; 
2. A lewd or lascivious act, as defined in chapter 800, committed upon or in the 


presence of a person younger than 16 years of age; 
3. Luring or enticing a child, as described in chapter 787; 
4. Sexual performance by a child, as described in chapter 827; or  
5. Any other forcible felony wherein a sexual act is committed or attempted, 


 
Any one of the incidents listed above meet the definition, regardless of whether criminal 
charges based on the incident were filed, reduced, or dismissed by the state attorney. 
§784.046(1)(c), Florida Statutes. 


 


STANDING 


 
 Any person who is the victim of sexual violence, OR 


 
 The parent or legal guardian of a minor child who is the victim of sexual violence has 


standing in the circuit court to file a sworn petition for an injunction for protection 
against sexual violence on his or her own behalf or on behalf of the minor child if: 


  
1. The petitioner (person who is the victim, or parent or guardian of the minor 


child victim) reported the sexual violence to law enforcement and is 
cooperating in any criminal proceeding against the respondent, regardless of 
whether criminal charges based on the sexual violence have been filed, 
reduced, or dismissed by the state attorney; or 


 
2. The respondent who committed the sexual violence against the victim or minor 


child was sentenced to a term of imprisonment in state prison for the sexual 
violence and the respondent’s term of imprisonment has expired or is due to 
expire within 90 days following the date the petition is filed. §784.046(2)(c), 
Florida Statutes. 


 
Notice:  In order for the parent or legal guardian to file on a minor child’s behalf against a 


respondent who is not the minor child’s parent, stepparent, or legal guardian the 
following must be met: 


 
(a) The minor child must also be living at home with the parent or legal guardian, who 


is filing as the petitioner on their behalf, and  
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(b) The parent or legal guardian must have reasonable cause to believe that the minor 
child is a victim of sexual violence. § 784.046(4)(a)(2), Florida Statutes. 
 


Notice:  In order for the parent or legal guardian to file on a child’s behalf against a parent, 
stepparent, or legal guardian of the minor child the following requirements must 
also be met: 


 
(a) The minor child must be living at home with the parent or legal guardian who is  
filing as the petitioner on the child’s behalf and 


 
(b)   The parent or legal guardian must have been an eyewitness to, or have direct  
physical evidence or affidavits from eyewitnesses of, the specific facts and 
circumstances of the violence. §784.046(4)(a)(1), Florida Statutes. 


 
□ Petitioner must allege the incidents of sexual violence and shall include the specific 


facts and circumstances that form the basis upon which relief is sought.  
 §784.046(4)(a), Florida Statutes. 


 
□ No bond shall be required for entry of an injunction. §784.046(3)(c), Florida Statutes; 


Florida Family Law Rule of Procedure 12.610(c)(2)(B). 
 


□ Upon the filing of the petition, the court shall set a hearing to be held at the earliest 
possible time. §784.046(5), Florida Statutes; Florida Family Law Rule of Procedure 
12.610(b)(3). 


 
□ The respondent shall be personally served with a copy of the petition, notice of 


hearing, and temporary injunction, if any, prior to the hearing. §784.046(5), Florida 
Statutes; Florida Family Law Rule of Procedure 12.610(b)(2)(B). 


 


TEMPORARY INJUNCTIONS 
 


□ Determine whether it appears to the court that an immediate and present danger of 
sexual violence exists. §784.046(6)(a), Florida Statutes; Florida Family Law Rule of 
Procedure 12.610(c)(1)(A). 


 
□ The court can only consider the verified pleadings/affidavits unless the respondent 


appears at the hearing or has received reasonable notice of the hearing.  
§784.046(6)(b), Florida Statutes. 


 
□ Amended petitions and affidavits must be considered by the court as if originally 


filed. Florida Family Law Rule of Procedure 12.610(c)(1)(A). 
 


□ If the ex parte (temporary) injunction is granted: 
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 Any such ex parte temporary injunction shall be effective for a fixed period not 
to exceed 15 days. § 784.046(6)(c), Florida Statutes; Florida Family Law Rule of 
Procedure 12.610(c)(4). 


 
 If the respondent who committed the sexual violence against the victim or 


minor child was sentenced to a term of imprisonment in state prison for the 
sexual violence, then the ex parte temporary injunction shall be effective for 
15 days following the date the respondent is released from incarceration. 
§784.046(6)(c), Florida Statutes. 


 
 A full hearing shall be set for a date no later than the date when the temporary 


injunction ceases to be effective. §784.046(6)(c), Florida Statutes; Florida 
Family Law Rule of Procedure 12.610(c)(4). 


 
 The court may grant a continuance of the ex parte temporary injunction and 


the full hearing before or during a hearing, for good cause shown by any party, 
or upon its own motion for good cause, including failure to obtain service. 
§784.046(6)(c), Florida Statutes; Florida Family Law Rule of Procedure 
12.610(c)(4). 


 


POSSIBLE RELIEF GRANTED WITH TEMPORARY INJUNCTIONS 


 
□ Restrain the respondent from committing any acts of violence. §784.046(7)(a), Florida 


Statutes. 
 


□ Restrain the respondent from contact with the petitioner. Florida Supreme Court 
Approved Family Law Form 12.980(r). 


 
□ Order other relief as the court deems necessary for the protection of the petitioner, 


including injunctions or directives to law enforcement agencies as provided in this 
section. §784.046(7)(b), Florida Statutes; Florida Supreme Court Approved Family Law 
Form 12.980(r). 


 
□ Restrain respondent from knowingly coming within 100 feet of petitioner’s 


automobile at any time. Florida Supreme Court Approved Family Law Form 12.980(r). 
 


□ Order respondent to not use or possess a firearm or ammunition and surrender any 
firearms and ammunition in respondent’s possession to the specified sheriff’s office 
pending further order of the court. Florida Supreme Court Approved Family Law Form 
12.980(r). 


 
□ Restrain respondent from going to, in, or within 500 feet of:  


 the petitioner’s current or future residence  
 the petitioner’s current or any subsequent place of employment or school 
 the places frequented regularly by the petitioner and/or petitioner’s minor 


child(ren). Florida Supreme Court Approved Family Law Form 12.980(r). 
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FINAL INJUNCTIONS 
 


□ No electronic or audio tape recording or court reporting services are provided by the 
court in sexual violence cases. Florida Supreme Court Approved Family Law Forms 
12.980(b)(1), 12.980(s). 


 
□ Upon notice and hearing, when it appears to the court that an immediate and present 


danger of violence exists, the court may grant such relief as the court deems proper, 
including injunctions or directives to law enforcement agencies as provided in this 
section. §784.046(7), Florida Statutes. 


 
□ If a final injunction is granted: 


 Any relief granted shall be effective for a fixed period or until further order of 
the court. Florida Family Law Rule of Procedure 12.610(c)(4)(B), 12.980(s).  


 
 The terms of the injunction shall remain in force and effect until modified or 


dissolved. Either party may move at any time to modify or dissolve the 
injunction. Such relief may be granted in addition to other civil and criminal 
remedies. §784.046(7)(c). 


 
 Upon petition of the victim, the court may extend the injunction for successive 


periods or until further order of the court. Broad discretion resides with the 
court to grant an extension after considering the circumstances. No specific 
allegations are required. Florida Family Law Rule of Procedure 12.610(c)(4)(B). 


 


POSSIBLE RELIEF GRANTED WITH FINAL INJUNCTIONS 


 
□ Restrain the respondent from committing any acts of violence. §784.046(7)(a), Florida 


Statutes. 
 


□ Restrain the respondent from contact with the petitioner. Florida Supreme Court 
Approved Family Law From 12.980(s). 


 
□ Order other relief as the court deems necessary for the protection of the petitioner, 


including injunctions or directives to law enforcement agencies as provided in this 
section. §784.046(7)(b), Florida Statutes; Florida Supreme Court Approved Family Law 
From 12.980(s). 


 
□ Restrain respondent from knowingly coming within 100 feet of petitioner’s automobile 


at any time. Florida Supreme Court Approved Family Law Form 12.980(s). 
 


□ Order respondent to not use or possess a firearm or ammunition and surrender any 
firearms and ammunition in respondent’s possession to the specified sheriff’s office 
pending further order of the court. Florida Supreme Court Approved Family Law Form 
12.980(s). 


 
□ Restrain respondent from going to, in, or within 500 feet of: 


 the petitioner’s current or future residence  
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 the petitioner’s current or any subsequent place of employment or school 
 
 the places frequented regularly by the petitioner and/or petitioner’s minor 


child(ren). Florida Supreme Court Approved Family Law Form 12.980(s). 
 


REQUIREMENTS FOR TEMPORARY AND FINAL ORDERS 


 
The temporary and final judgment should indicate on its face that: 


 The injunction is valid and enforceable in all counties of the State of Florida. 
 
 Law enforcement officers may use their arrest powers pursuant to §901.15(6), 


Florida Statutes, to enforce the terms of the injunction. 
 
 The court had jurisdiction over the parties and matter. 
 
 Reasonable notice and opportunity to be heard was given to the respondent 


sufficient to protect the person’s right to due process. 
 
 The date respondent was served with the temporary or final order, if 


obtainable. §784.046(7)(d)(1-4), Florida Statutes. 
 


 MODIFICATIONS AND TERMINATIONS 


 
The petitioner or respondent may move the court to modify or vacate an injunction at 
any time. §784.046(10), Florida Statutes; Florida Family Law Rule of Procedure 
12.610(c)(6). For modifications see Florida Supreme Court Approved Family Law Form 
12.980(j). 


 
 


ENFORCEMENT 


 
□ The Florida Department of Law Enforcement has established and maintains a 


Domestic, Dating, Sexual and Repeat Violence Injunction Statewide Verification 
System capable of electronically transmitting information to and between criminal 
justice agencies relating to domestic, dating, sexual, and repeat violence injunctions 
issued by the courts throughout the state. The Department must have the 
respondent’s name, race, sex and date of birth. §784.046(8)(b), Florida Statutes. 


 
□ The court shall enforce, through a civil or criminal contempt proceeding, a violation of 


an injunction for protection. The court may enforce the respondent’s compliance with 
the injunction by imposing a monetary assessment or incarceration. 


  §784.046(9)(a), Florida Statutes.  
 
□ If the violation meets the statutory criteria, it may be prosecuted as a crime. Florida 


Family Law Rule of Procedure 12.610(c)(5). 
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□ If the respondent is arrested upon §901.15(6), Florida Statutes, for committing an act 
of repeat, dating or sexual violence in violation of an injunction for protection, the 
respondent shall be held in custody until brought before the court as expeditiously as 
possible for the purpose of enforcing the injunction and for admittance to bail in 
accordance with chapter 903 and the applicable rules of criminal procedure, pending a 
hearing. §784.046(9)(b), Florida Statutes. 


 


 FIRST DEGREE MISDEMEANOR 


 
A person who willfully violates an injunction for protection against sexual violence issued 
pursuant to §784.046, Florida Statutes, or a foreign protection order accorded full faith and 
credit pursuant to §741.315, Florida Statutes, commits a misdemeanor of the first degree 
punishable as provided in §775.082 or §775.083, Florida Statutes. §784.047, Florida Statutes. 
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   STALKING CHECKLIST 


 


DEFINITION 


 
Stalking means the willful, malicious, and repeatedly following or harassment of another 
person. It includes cyberstalking which means to engage in a course of conduct to 
communicate, or cause to be communicated, words, images, or language by or through the 
use of electronic mail or electronic communication, directed at a specific person, causing 
substantial emotional distress to that person and serving no legitimate purpose. 
  


STANDING 


 
Any person who is the victim of stalking or the parent or legal guardian of any minor child 
who is living at home and who seeks an injunction for protection against stalking on behalf of 
the minor child has standing in the circuit court to file a sworn petition for an injunction for 
protection against stalking.  §784.0485(1), Florida Statutes. 


 
□ Petitioner must allege that he or she is a victim of stalking because the respondent 


has done one or more of the following: 
 Committed stalking; 
 Previously threatened, harassed, stalked, cyberstalked, or physically abused 


petitioner; 
 Threatened to harm petitioner, family members, or individuals closely 


associated with petitioner; 
 Intentionally injured or killed a family pet; 
 Used, or threatened to use any weapons such as guns or knives against 


petitioner; 
 A criminal history involving violence or the threat of violence, if known; 
 A previous protective order or one from another issued against him or her, if 


known; 
 Destroyed personal property, including, but not limited to telephones or other 


communication equipment, clothing, or other items belonging to petitioner. 
  §784.0485(3), Florida Statutes. 


 
□ No bond shall be required for entry of an injunction.  §784.0485(2)(b), Florida 


Statutes; Florida Family Law Rule of Procedure 12.610(c)(2)(B). 
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□ Upon the filing of the petition, the court shall set a hearing to be held at the earliest 
possible time.  §784.0485(4), Florida Statutes; Florida Family Law Rule of Procedure 
12.610(b)(3). 


 
□ The respondent shall be personally served with a copy of the petition, notice of 


hearing, and temporary injunction, if any, prior to the hearing.  §784.0485(4), 
Florida Statutes; Florida Family Law Rule of Procedure 12.610(b)(2)(B). 


 


TEMPORARY INJUNCTIONS 


 
□ Determine whether it appears to the court that stalking exists.  §784.0485(5)(a), 


Florida Statutes; Florida Family Law Rule of Procedure 12.610(c)(1)(A). 
 


□ The court shall only consider the verified pleadings/affidavits, unless the respondent 
appears at the hearing or has received reasonable notice of the hearing.  
§784.0485(5)(b), Florida Statutes. 


 
□ Amended petitions and affidavits must be considered by the court as if originally filed.  


Florida Family Law Rule of Procedure 12.610(c)(1)(A). 
 


□ A denial of a petition for an ex parte injunction shall be by written order noting the 
legal grounds for denial. §784.0485(5)(b), Florida Statutes.  Florida Family Law Rule of 
Procedure 12.610(b)(3), Florida Supreme Court Approved Family Law Form 
12.980(b)(1). 


 
□ When the only ground for denial is no appearance of an immediate and present danger 


of stalking, the ex parte temporary injunction may be denied but the court shall set a 
full hearing on the petition for injunction with notice at the earliest possible time. 
§784.0485(5)(b), Florida Statutes.  Florida Family Law Rule of Procedure 12.610(b)(3), 
Florida Supreme Court Approved Family Law Form 12.980(b)(1). 


 
□ If the ex parte (temporary) injunction is granted: 


 Any such ex parte temporary injunction shall be effective for a fixed period not 
to exceed 15 days.  §784.0485(5)(c), Florida Statutes; Florida Family Law Rule 
of Procedure 12.610(c)(4). 


 
 A full hearing shall be set for a date no later than the date when the temporary 


injunction ceases to be effective.  §784.0485(5)(c), Florida Statutes; Fla. Fam. 
L. R. P. 12.610(c)(4). 


 
 The court may grant a continuance of the ex parte temporary injunction and 


the full hearing before or during a hearing, for good cause shown by any party, 
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which shall include failure to obtain service.  §784.0485(5)(c), Florida Statutes; 
Florida Family Law Rule of Procedure 12.610(c)(4). 


 


POSSIBLE RELIEF GRANTED WITH TEMPORARY INJUNCTIONS 


 
□ Restrain the respondent from committing any act of stalking.  §784.0485(5)(a), Florida 


Statutes. 
 


□ Restrain the respondent from contact with the petitioner.  Florida Supreme Court 
Approved Family Law Form 12.980(u). 


 
□ Restrain respondent from knowingly coming within 100 feet of the petitioner’s 


automobile at any time.  Florida Supreme Court Approved Family Law Form 12.980(u). 
 


□ Order respondent to not use or possess a firearm or ammunition and surrender any 
firearms and ammunition in respondent’s possession to the specified sheriff’s office 
pending further order of the court.  Florida Supreme Court Approved Family Law Form 
12.980(u). 


 
□ Restrain respondent from going to, in, or within 500 feet of:  


 the petitioner’s current or future residence   
 the petitioner’s current or any subsequent place of employment or school 
 the places frequented regularly by the petitioner and/or petitioner’s minor 


child(ren).  Florida Supreme Court Approved Family Law Form 12.980(u). 
 


FINAL INJUNCTIONS 


 
□ Stalking proceedings shall be recorded. Recording may be by electronic means as      


provided in the Rules of Judicial Administration. §784.0485(6)(f), Florida Statutes.  
 
□ Upon notice and hearing, when it appears to the court that stalking exists, the court 


may grant such relief as the court deems proper, including injunctions or directives to 
law enforcement agencies as provided in this section.  §784.0485(6)(a)4, Florida 
Statutes. 


 
□ If a final injunction is granted: 


 Any relief granted shall be effective for a fixed period or until further order of 
the court.  Florida Family Law Rule of Procedure 12.610(c)(4)(B), Florida 
Supreme Court Approved Family Law Form 12.980(v). 


 
 The terms of the injunction shall remain in force and effect until modified or 


dissolved.  Either party may move at any time to modify or dissolve the 
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injunction.  Such relief may be granted in addition to other civil and criminal 
remedies.  §784.0485(6)(b), Florida Statutes. 


 


POSSIBLE RELIEF GRANTED WITH FINAL INJUNCTIONS 
 


□ Restrain the respondent from committing any acts of stalking.  §784.0485(6)(a)1, 
Florida Statutes. 


 
□ Order the respondent to participate in treatment, intervention, or counseling services 


to be paid for by respondent. 
 


□ Restrain the respondent from contact with the petitioner.  Florida Supreme Court 
Approved Family Law Form 12.980(v). 


□ Order other relief as the court deems necessary for the protection of the petitioner, 
including injunctions or directives to law enforcement agencies as provided in this 
section.  §784.0485(6)(a) Florida Statutes, Florida Supreme Court Approved Family Law 
Form 12.980(v). 


 
□ Restrain respondent from knowingly coming within 100 feet of petitioner’s automobile 


at any time.  Florida Supreme Court Approved Family Law Form 12.980(v). 
 


□ Order respondent to not use or possess a firearm or ammunition and surrender any 
firearms and ammunition in respondent’s possession to the specified sheriff’s office 
pending further order of the court.  Florida Supreme Court Approved Family Law Form 
12.980(v). 


 
□ Restrain respondent from going to, in, or within 500 feet of:  


 the petitioner’s current or future residence   
 the petitioner’s current or any subsequent place of employment or school 
 the places frequented regularly by the petitioner and/or petitioner’s minor 


child(ren).  Florida Supreme Court Approved Family Law Form 12.980(v). 
 


REQUIREMENTS FOR TEMPORARY AND FINAL ORDERS  


 
□ The temporary and final judgment should indicate on its face that: 


 The injunction is valid and enforceable in all counties of the State of Florida. 
 
 Law enforcement officers may use their arrest powers pursuant to §901.15(6),  


Florida Statutes, to enforce the terms of the injunction. 
 
 The court had jurisdiction over the parties and matter. 
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 Reasonable notice and opportunity to be heard was given to the respondent 
sufficient to protect that person’s right to due process. 


 
 The date respondent was served with the temporary or final order, if 


obtainable.  §784.0485(6)(c)(1-4), Florida Statutes. 
 


MODIFICATIONS AND TERMINATION 


 
□ The petitioner or respondent may move the court to modify or dissolve an injunction 


at any time.  §784.0485(6)(b), Florida Statutes; Florida Family Law Rule of Procedure 
12.610(c)(6). For modifications, see Florida Supreme Court Approved Family Law 
Form 12.980(j). 


 


ENFORCEMENT 


 
□ The court shall enforce, through a civil or criminal contempt proceeding, a violation of 


an injunction for protection.  The court may enforce the respondent’s compliance with 
the injunction by imposing a monetary assessment.  §784.0485(9)(a), Florida Statutes. 


 
□ If the violation meets the statutory criteria, it may be prosecuted as a crime. Florida 


Family Law Rule of Procedure 12.610(c)(5). 
 


□ If the respondent is arrested under §901.15(6), Florida Statutes, for committing an act 
of stalking in violation of an injunction for protection, the respondent shall be held in 
custody until brought before the court as expeditiously as possible for the purpose of 
enforcing the injunction and for admittance to bail in accordance with chapter 903 
and the applicable rules of criminal procedure, pending a hearing.  §784.0485(9)(b), 
Florida Statutes. 


 


FIRST DEGREE MISDEMEANOR 


 
□ A person who willfully violates an injunction for protection against stalking issued 


pursuant to §784.0485, Florida Statutes, or a foreign protection order accorded full 
faith and credit pursuant to §741.315, Florida Statutes, commits a misdemeanor of the 
first degree punishable as provided in §§775.082 or 775.083, Florida Statutes.  
§784.0487(4), Florida Statutes. 
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Case Law Updates – Sexual Violence, 
Repeat Violence, Dating Violence and Stalking 


Barile v. Gayheart, 80 So.3d 1085 (Fla. 2d DCA 2012) PETITION FOR REPEAT VIOLENCE 
REVERSED The petitioner requested an injunction against repeat violence against her 
former employer to whom she is related neither by blood nor marriage. After an 
evidentiary hearing the trial court entered an injunction against domestic violence 
and the respondent appealed, claiming that the trial court erred in sua sponte issuing 
an injunction against domestic violence when the petitioner sought an injunction 
against repeat violence. The notice for the hearing informed the respondent that he 
would be defending himself against a charge of repeat violence, however, without 
notice, the trial court switched issues to one which the respondent was not expecting 
and for which he was unprepared.  Because the hearing went forward on the 
petitioner's petition as amended on the spot by the trial court, the respondent was 
denied due process and the injunction entered was reversed and vacated. Feb. 17, 
2012.  


Cirillo v. Jones, 84 So.3d 1174 (Fla. 4th DCA 2012) REPEAT VIOLENCE INJUNCTION 
REVERSED The respondent appealed after the trial court entered a final judgment of 
injunction for protection against repeat violence after two incidents of violence. 
During the first incident, the respondent poked the petitioner in the chest and spat on 
him while cursing and threatening him.  The second incident occurred at a board 
meeting where the respondent was cursing at the petitioner and then ended it by 
saying “I will kill you or sue you.” In his defense, the respondent testified that what 
he was trying to say was “I will sue you and kill you in court.”  The appellate court 
noted that during the incident at the board meeting, the evidence did not show that 
the respondent made any overt acts at the time of the threat which indicated an 
ability to carry out the threats or justified a reasonable belief by the petitioner that 
violence was imminent, as required by statute. Therefore, the court concluded that 
the evidence was insufficient to prove two incidents of violence occurred, and 
reversed. April 4, 2012. 


Shawver v. Scarvelli, 84 So.3d 452 (Fla. 5th DCA 2012) REPEAT VIOLENCE INJUNCTION 
REVERSED The respondent appealed a final judgment of injunction for protection 
against repeat violence and claimed that the trial court erred by entering the 
injunction where the petition only alleged one act of violence and the evidence 
presented by petitioner was only sufficient to support a finding of one act of violence. 
The appellate court agreed and reversed, noting  that §784.046(2)(b), Florida  
Statutes, requires two incidents of violence or stalking committed by the respondent, 
one of which must have been within 6 months of the filing of the petition.  April 05, 
2012.  
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Giddens v. Tisty, 87 So.3d 843 (Fla. 1st DCA 2012) REPEAT VIOLENCE INJUNCTION 
REVERSED The appellant appealed a final injunction for protection against repeat 
violence.  The trial court made no findings of fact and therefore did not explicitly find 
two incidents of violence or stalking as required by §784.046(1)(b), Florida Statutes.  
Because the final injunction was not supported by competent, substantial evidence, 
the appellate court reversed. May 23, 2012.  


Strogis v. Mutty, 91 So.3d 259 (Fla. 5th DCA 2012) REPEAT VIOLENCE INJUNCTION 
UPHELD The respondent appealed a final judgment of injunction for protection 
against repeat violence-no hostile contact. She asserted that the trial court erred by 
denying her motion to dismiss the petition because the petition failed to meet the 
legal requirements of §784.046(4)(a), Florida Statutes. She also argued that there was 
not competent, substantial evidence in the record to establish the predicate two acts 
of violence. The facts underlying this proceeding involve long-standing animosity 
between the two parties and both acts of violence alleged during the hearing involved 
brief shoving or punching at crowded off-campus parties. The evidence offered at the 
hearing as to whether the contact was intentional or which of the two young women 
was the aggressor was in complete conflict.  The appellate court found no merit in 
the appellant’s claim of reversible error based on the legal insufficiency of the 
petition, and that the testimony was legally sufficient to support the trial court's 
decision, and affirmed the lower court’s decision. June 29, 2012. 


In re Amendments to Florida Family Law Rules of Procedure, 95 So.3d 126 (Fla. 2012) 
RULES AMENDED In response to newly passed legislation, the court approved changes 
to the family law rules that amended references throughout the rules to injunctions 
for domestic, repeat, dating and sexual violence to include stalking. The amendments 
will take effect on October 1, 2012 at the same time that the cause of action for an 
injunction for protection against stalking becomes effective.  July 12, 2012.  


Johns v. Penzotti, 100 So.3d 212 (Fla. 2d DCA 2012) REPEAT VIOLENCE INJUNCTION 
REVERSED The appellant appeals the trial court’s final judgment of injunction for 
protection against repeat violence entered against him. Because the requisite 
instances of violence or stalking were not established at the hearing, the appellate 
court reversed.  Section 784.046, Florida Statutes (2011), provides that a person may 
obtain protection against repeat violence when two or more incidents of violence 
have occurred.  October 31, 2012. 


Goodwin v. Whitley, 103 So.3d 932 (Fla. 1st DCA 2012) DENIAL OF MOTION TO 
DISSOLVE AN INJUNCTION REVERSED The appellant appealed a circuit court order that 
denied his motion to dissolve an injunction against repeat violence. Section 
784.06(11), Florida Statutes, provides that a party to an injunction may file a motion 
to modify or dissolve an injunction at any time. The appellate filed his motion and 
claimed that he wanted to regain his ability to own guns.  He also stated that he had 
never violated the injunction and posed no danger to the appellee, however, the 
appellee testified that she felt that she still needed the protection.  The court 
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decided to deny the motion without offering the appellant a chance to cross examine 
the appellee, to testify, or to present argument to the court. Because he was not 
given an opportunity to be heard on his motion, the appellate court reversed and 
remanded the case for a full evidentiary hearing. November 13, 2012.  


Lotridge v. Lobasso, 101 So.3d 402 (Fla. 4th DCA 2012) DENIAL OF MOTION WITHOUT 
HEARING REVERSED Appellant moved to vacate  a final injunction for protection 
against repeat violence and alleged changed circumstances and also argued that the 
injunction had served its purpose. The circuit court denied the motion without a 
hearing, but the appellate court reversed the lower court and remanded the case for 
a hearing on appellant's motion, so he could have “a meaningful opportunity to be 
heard.” November 21, 2012.  


Waddell v. Delorenzo, 105 So.3d 591 (Fla 5th DCA 2012) REPEAT INJUNCTION 
REVERSED The appellant appeals from the entry of a Final Judgment of Injunction for 
Protection Against Repeat Violence, which prohibits him from having any contact with 
his neighbor.  During the hearing, the appellee did not testify to a single of violence 
against him, however, the trial judge still issued the injunction. Because petitioner's 
evidence was legally insufficient to support the entry of a repeat violence injunction, 
the court reversed. December 28, 2012.  


McNulty ex rel. G.M. v. Douglas ex rel. K.D., 111 So.3d 231 (Fla. 2d DCA 2013) DATING 
VIOLENCE INJUNCTION REVERSED A father petitioned for an injunction against a minor 
boy for protection against dating violence on behalf of his minor daughter. The court 
granted the injunction and the father of the minor boy appealed. The appellate court 
reversed and remanded the case for a full hearing because the trial court did not 
allow the minor boy to call witnesses or cross-examine the petitioner and therefore 
was not allowed due process. April 10, 2013. 


 In re Amendments to Florida Supreme Court Approved Family Law Forms, 113 So.3d 
781 (Fla. 2013) FORMS AMENDED AND CREATED The Supreme Court reviewed the 
Florida Supreme Court Approved Family Law Forms and determined that new forms 
and amendments to several existing forms were needed due to recent legislation 
relating to injunctions for protection against stalking. The existing forms were 
amended to: (1) add the term “stalking” to the forms' respective titles, bodies, 
footers, and instructions, where appropriate; (2) add language to the instructions to 
form 12.980(g) regarding what information to include in a supplemental affidavit in 
support of a petition for injunction for protection against stalking; (3) add a blank 
textbox to the supplemental affidavit in support of a petition for injunction for 
protection against stalking for the petitioner to describe the alleged stalking; and (4) 
renumber several forms. New forms were also adopted: 12.980(t) (Petition for 
Injunction for Protection Against Stalking), 12.980(u) (Temporary Injunction for 
Protection Against Stalking), and 12.980(v) (Final Judgment for Protection Against 
Stalking). The new forms may be used immediately. May 9, 2013.
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Goudy v. Duquette, 112 So.3d 716 (Fla. 2d DCA 2013) REPEAT VIOLENCE INJUNCTION 
REVERSED A dance team coach obtained an injunction for protection against repeat 
violence against a dancer's parent and the parent appealed. The court held that most 
of the contact served legitimate purposes and were not sufficient to cause a 
reasonable person emotional distress.  Since there was no repeated harassment or 
malicious following there was no proof of stalking, and without stalking there was no 
proof of repeat violence, and the court reversed the injunction. May 08, 2013.  


Kirton v. McKissick, 120 So.3d 193 (Fla. 5th DCA 2013) INJUNCTION EXTENSION 
UPHELD The appellant appealed an amended final judgment that granted an 
extension of an injunction for protection against repeat violence.  He claimed that 
the trial court abused its discretion in determining that the appellee’s continuing fear 
of violence by the appellant was reasonable. The trial court held an evidentiary 
hearing on the motion and granted the extension, even though the appellant argued 
that he had not committed any additional acts of violence against the appellee during 
the initial injunction period. The appellate court affirmed the decision and noted that 
the trial court’s analysis “is not limited to determining whether the respondent 
committed additional acts of violence during the pendency of the initial injunction. 
Rather, the appropriate analysis focuses on whether the petitioner's professed 
continuing fear of future violence is reasonable under the circumstances.”  August 23, 
2013.  


In re Amendments to Florida Family Law Rules of Procedure, 126 So.3d 228 (Fla. 2013) 
FAMILY LAW RULES AMENDED The Family Law Rules of Procedure were amended to 
reflect s. 784.0485, Florida Statutes, which established an injunction for protection 
against stalking. Forms 12.900(h) and 12.928 were amended as well as rule 12.610.  
The forms are ready for use.  November 14, 2013.  


In re Standard Jury Instructions In Criminal Cases – Report NO. 2012-05, 131 So.3d 755 
(Fla. 2013) NEW JURY INSTRUCTIONS The Supreme Court proposed new standard 
criminal jury instructions and/or amended several existing standard criminal jury 
instructions for crimes including aggravated stalking, violation of a stalking 
injunction, aggravated assault on an elderly person, sexual battery of a victim less 
than 12 years of age and several others.  The instructions are ready to be published 
and used.  December 5, 2013.  


Schutt v. Alfred, 130 So.3d 772 (Fla. 3d DCA 2014) DATING INJUNCTION REVERSED The 
respondent appealed a permanent injunction for protection against dating violence 
issued against her. During the hearing, testimony revealed that the petitioner and the 
respondent had not been in a dating relationship since November of 2011. However, s. 
784.046(2), Florida Statutes (2013), states that to receive an injunction against dating 
violence, two individuals must have had a dating relationship within the past 6 
months.  The dating violence statute does not provide relief to those who may have 
experienced violence in a “casual acquaintanceship or violence between individuals 
who only have engaged in ordinary fraternization in a business or social context.”  
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The court vacated the permanent injunction without prejudice to the petitioner filing 
a timely petition for an injunction for protection against stalking. January 29, 2014. 


Cannon v. Thomas ex rel. Jewett, 133 So.3d 634 (Fla. 1st DCA 2014) REPEAT 
INJUNCTION VACATED A mother was granted an injunction for repeat violence on 
behalf of a child and against another child.  The appellate court reversed since there 
was no evidence that the aggressive student committed the requisite two acts of 
violence. The court also noted that sending threatening messages through social 
media (Facebook) the night before did not constitute assault under s. 784.011, Florida 
Statutes, since the child did not believe the violence was imminent. A concurring 
opinion urges the legislature to consider creating an injunction that would apply to 
school-related violence. March 12, 2014.  


Touhey v. Seda, 133 So.3d 1203 (Fla. 2d DCA 2014) STALKING INJUNCTION REVERSED 
The petitioner was granted an injunction for protection against stalking issued against 
a business acquaintance and the respondent appealed. The court held that the record 
did not contain sufficient evidence to support the injunction. The respondent has a 
legitimate reason to contact the petitioner, the respondent’s behavior was not 
malicious, and a reasonable person would not have suffered substantial emotional 
distress from the respondent’s behavior. March 12, 2014.  


Williams v. Gonder, 133 So.3d 657 (Fla. 1st DCA 2014) REPEAT VIOLENCE INJUNCTION 
REVERSED A petitioner was granted an injunction for repeat violence based on two 
alleged incidents of vehicle vandalism and the respondent appealed. The appellate 
court reversed and stated that keying a car did not constitute violence. There was 
also no competent substantial evidence that the respondent committed two separate 
acts as required by the statute. March 18, 2014.  


McCord v. Cassady ex rel. Cassady, 138 So.3d 1135 (Fla. 1st DCA 2014) REPEAT 
VIOLENCE INJUNCTION REVERSED A parent petitioned for an injunction against repeat 
violence against another minor child which the court granted.   The appellate court 
reversed and stated that there was no evidence of an act of violence or stalking 
within six months as required by statute.  The court also noted that a no contact 
order created by the court could not be treated as an injunction for protection 
against repeat violence. May 14, 2014.  


Barfield v. Kay, 140 So.3d 703 (Fla. 5th DCA 2014) DENIAL OF MOTION TO VACATE 
REPEAT INJUNCTION REVERSED The appellate court reversed the summary denial of a 
motion to vacate or modify an injunction for protection against repeat violence and 
stated that due process required a hearing. June 13, 2014.  
 
Toubail v. White, --- So.3d ----, 2014 WL 2740875 (Fla. 4th DCA 2014) DATING 
VIOLENCE INJUNCTION REVERSED The respondent appealed an injunction against 
dating violence and the appellate court reversed because the petitioner failed to 
prove that she had a reasonable fear of imminent harm. June 18, 2014.  
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Alderman v. Thomas, --- So.3d ----, 2014 WL 2783463 (Fla. 2d DCA 2014) DATING 
VIOLENCE INJUNCTION REVERSED The petitioner appealed a final judgment of 
injunction for protection against dating violence. Although she presented evidence 
that dating violence had occurred in the past, she did not prove that she believed she 
was in imminent danger of becoming the victim of another act of dating violence.  
Therefore, the court reversed the final judgment of injunction. June 20, 2014.  


Branson v. Rodriguez-Linares, --- So.3d ----, 2014 WL 3673881 (Fla. 2d DCA 2014) 
INJUNCTION PROTECTING AGAINST CYBERSTALKING AFFIRMED The respondent 
appealed a final judgment of injunction for protection against domestic violence that 
was issued to protect the petitioner from cyberstalking. Although the respondent did 
not verbally threaten the petitioner, the trial court found that he did stalk her with 
about 300 emails during a 1.5 month period. The respondent claimed that his actions 
did not constitute violence under the statute, however, the court found that “the 
statute plainly permits the entry of an injunction for a person who is the victim of 
“stalking.” Thus, the court held that proof of recent stalking can be sufficient to 
establish the act of “violence” required for the issuance of a section 741.30(1)(a) 
domestic violence injunction.”  If such an act of violence is sufficiently established 
and if it is between “family or household member[s]” as defined in section 741.28(3), 
the petitioner is not also required to demonstrate reasonable cause to believe that he 
or she is in imminent danger of becoming the victim of any future act of domestic 
violence. The court also noted that “some of the offenses described in the statute, 
such as assault, battery, kidnapping, false imprisonment, aggravated stalking, and 
stalking, do not need to result in physical injury or death to qualify as acts of 
domestic violence.” July 25, 2014.  


 


 


 


 


 


 


 


 


 


 


 







1 
 


2017 – RECENT DOMESTIC VIOLENCE CASE LAW 
 


I. Dissolving an injunction 


Hamane v. Elofir, 2017 WL 3567310 – Former Wife appealed an order granting Former 
Husband’s motion to dissolve injunction. Court reversed because the Former Husband failed 
to demonstrate any evidence at the evidentiary hearing “demonstrating that the scenario 
underlying the injunction no longer exists so that the continuation of the injunction would 
serve no valid purpose.”  


Noe v. Noe, 217 So.3d 196 (Fla. 1st DCA 2017) – Former Husband moved to dissolve an 
injunction due to his current incarceration, etc. The lower court denied his request because 
the Former Wife testified extensively about the history of violations of the injunction and her 
continuing fear of becoming a victim of domestic violence upon the former husband’s 
release from prison. The incarceration of the Former Husband was insufficient to support a 
dissolution of the injunction. A party seeking to dissolve an injunction for protection against 
domestic violence must demonstrate that the scenario underlying the injunction no longer 
exists so that continuation of the injunction would serve no valid purpose. The party 
opposing dissolution must demonstrate that he or she reasonably maintains a fear of 
becoming a victim of domestic violence.  


Moriarty v. Moriarty, 192 So.3d 680 (Fla. 4th DCA 2016) – Trial court’s denial of motion to 
dissolve injunction was affirmed where the appellant’s motion did not allege any change in 
circumstances and merely attempted to challenge the initial procurement of the injunction, 
which is not a proper basis for modifying or dissolving an injunction.  


Bush v. Henney, 175 So.3d 930 (Fla. 4th DCA 2015) – Trial court’s denial of motion to 
dissolve a permanent injunction against domestic violence was reversed. The injunction was 
entered in 2000 and addressed the Father’s contact with the Mother and minor child. The 
motion to dissolve was filed 14 years after the injunction, there was never a violation of the 
injunction and the child is now twenty years old. A party to a domestic violence injunction 
may move at any time to modify or dissolve the injunction.  In this case the scenario 
underlying the injunction no longer exists such that the injunction would no longer serve a 
valid purpose.  


Forsell v. Forsell, 188 So.3d 880 (Fla. 4th DCA 2016) – Among other things, the parties filed 
a joint motion to dissolve an injunction against domestic violence. The lower court denied 
the motion summarily without a hearing. The lower court was reversed. The trial court erred 
in denying the parties’ joint request to dissolve the injunction without affording an 
opportunity to be heard.  


Champion v. Zuilkowski, 182 So.3d 689 (Fla. 5th DCA 2015) – Trial court summarily denied 
a motion to dissolve a permanent injunction against domestic violence. The trial court was 
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reversed because the motion sufficiently alleged changed circumstances. Therefore, the 
lower court should have held an evidentiary hearing.  


 


II. Due Process 


Newsom v. Newsom, 221 So.3d 1265 (Fla. 1st DCA 2017) – Former Wife petitioned for an 
injunction against the Former Husband. At the hearing counsel for the Former Husband 
appeared asked for a continuance because he didn’t know the whereabouts of is client. The 
Court denied the continuance then asked the Former Wife if she still wanted the injunction. 
Former Wife said yes and the injunction was granted. The appellate court reversed because 
the Former Husband’s due process rights were violated. Just as the petitioner has a right to 
allege and prove the grounds for injunctive protection at a full and fair evidentiary hearing, 
the respondent is entitled to a fair hearing and protection from the effects of a Final judgment 
of injunction that lacks evidentiary support.  


Faddis v. Luddy, 221 So.3d 758 (Fla. 3rd DCA 2017) – The Respondent appealed a final 
order of injunction against domestic arguing that his rights to due process were violated 
when the Petitioner testified and the court relied upon past instances of violence. The court 
held that the Respondent’s due process rights were not violated because: (1.) No objection 
was made at the trial level therefore the issue was not preserved for appeal, and (2.) Because 
the Petition put the Respondent on notice that there were past incidents of violence. 


Palm v. Palm, 214 So.3d 792 (Fla. 5th DCA 2017) – Mr. Palm moved to dissolve an 
injunction against domestic violence. The lower court denied same summarily. The Court 
held that the trial court erred in summarily denying Mr. Palm’s petition. The Court reversed 
and remanded with instructions for the trial court to hold a hearing.  


Gear v. Gear, 205 So.3d 835 (Fla. 2nd DCA 2016) – While hearing multiple post-dissolution 
motions the lower court issued, sua sponte, an order enjoining the Former Wife from being 
within 100 feet of her children at extracurricular activities and sporting events. The Court 
reversed. The issuance of this injunction sua sponte was a violation of the Former Wife’s 
right to due process. None of the Former Husband’s motions requested injunctive relief. The 
Former Husband’s only argument on appeal was that his prayer for relief contained “and for 
such further relief as the court deems equitable and appropriate under the circumstances”.  


Potchen v. Potchen, 200 So.3d 178 (Fla. 5th DCA 2016) – Husband appealed an order 
modifying a permanent injunction to allow the Wife access to the marital home to retrieve 
her possessions. The Court held that the Husband was denied due process when the lower 
court failed to act on his request to appear by telephone from prison. A nonmoving party 
must be afforded a hearing before an injunction can be amended.  


Butler v. Cabassa, 186 So.3d 1114 (Fla. 4th DCA 2016) – The lower court’s order amending 
an injunction for protection against domestic violence was reversed where the order 







3 
 


amending the injunction provided for timesharing with the minor child because the order was 
entered sua sponte, without notice to the respondent and without any pleadings requesting the 
ordered relief.  


Woolley v. Nelsen, 183 So.3d 476 (Fla. 2nd DCA 2016) – Respondent filed a motion to 
dissolve an injunction against dating violence alleging that the injunction would no longer 
serve a valid purpose because he had just begun serving ten- and twelve-year prison 
sentences on unrelated charges. The lower court denied his motion without a hearing and the 
respondent appealed. The Court reversed holding that he was denied due process and was 
entitled to a hearing.  


Vaught v. Vaught, 189 So.3d 332 (Fla. 4th DCA 2016) – The husband appeals a final 
judgment of injunction for protection against domestic violence for violation of procedural 
due process. The husband was served three days prior to the evidentiary hearing and the Wife 
filed a supplemental affidavit which the husband had not seen prior to the hearing. The 
husband moved for a continuance which was denied. The husband moved for a re-hearing 
asserting, among other things, that because of the holiday he only had one day to find an 
attorney. The trial court denied this motion. The lower court was reversed. A party is entitled 
to notice of the allegations up which relief is sought and a full and fair opportunity to meet 
those allegations. Procedural due process is also implicated when the notice of a final hearing 
is too close in time to the final hearing itself.  


De Leon v. Collazo, 178 So.3d 906 (Fla. 3d DCA 2015) – The trial court erred in admitting 
the girlfriend’s testimony over the boyfriend’s objection and the admission and consideration 
of these significant and substantial allegations deprived the boyfriend of his right to due 
process, because he was given neither notice of the allegations nor a full and fair opportunity 
to meet those allegations. Reversed and remanded with directions to vacate the permanent 
injunction, reissue the temporary injunction and conduct a new final hearing, either upon the 
existing petition or upon any properly amended petition.  


 


III. Competent Substantial Evidence 


Leal v. Rodriguez, 220 So.3d 543 (Fla. 3d DCA 2017) – Husband appealed the final 
judgment of injunction against domestic violence. The court affirmed and held that the 
physical act of approaching the victim from his car, cursing at her, telling her he was going 
to destroy her life and make her parents cry demonstrated a threat by the Former Husband to 
be violent towards the victim. The court found that the Wife had demonstrated that she has 
an objectively reasonable fear of becoming the victim of domestic violence. The law requires 
that the party seeking the injunction must present sufficient evidence to establish the 
objective reasonableness of his or her fear the danger of violence is imminent. 


Battaglia v. Thompson, 203 So.3d 1018 (Fla. 2nd DCA 2016) – Respondent appealed a final 
judgment of injunction for protection against domestic violence. The Court reversed because 
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the petitioner testified regarding a single act of violence which occurred years before. An 
isolated incident of domestic violence that occurred years before a petition for injunction is 
filed will not usually support the issuance of an injunction in the absence of additional 
current allegations. In this case the petitioner’s current allegations do not support a 
reasonable fear of imminent violence. Generalized threats to engage in unpleasant, but not 
violent behavior are not sufficient to support the issuance of a domestic violence injunction. 
Mental instability, a bad temper, depressive and suicidal statements, angry messages, vague 
actions, and general conditional future threats without overt action implying imminence are 
legally insufficient to support the entry of an injunction.  


Zapiola v. Kordecki, 210 So.3d 249 (Fla. 2nd DCA 2017) – The issuance of a final judgment 
of an injunction against domestic violence was reversed because an incident of domestic 
violence that occurred two years prior and the additional current allegations were insufficient 
to show an objective reasonable fear of imminent violence. In this case the Petitioner alleged 
one act of domestic violence over two years ago and current allegations that the respondent 
might harm her while working as a traffic aid were insufficient to support the entry of an 
injunction.  


Mitchell v. Mitchell, 198 So.3d 1096 (Fla. 4th DCA 2016) – The lower court issued an 
injunction in favor of the Former Wife because the Former Husband’s behavior scarred her. 
The Court reversed because the lower court applied the incorrect standard and he evidence 
when applied did not support the injunction. The lower court based the issuance of the 
injunction on the Former Wife’s subjective fear. The correct standard is whether her fear was 
objectively reasonable.  


Mantell v. Rocke, 179 So.3d 511 (Fla. 1st DCA 2015) – A final judgment of injunction 
against domestic violence was overturned where there was no evidence or testimony was 
introduced at trial. The Court noted that even if testimony and evidence had been introduced 
regarding the allegations in the petition for injunction that the respondent twice drove by her 
home and told her that it was a free country five and a half years after committing a felony 
assault upon her, they would still be constrained to reverse the injunction. An isolated 
incident of domestic violence that occurred ears before a petition for injunction is filed will 
not usually support the issuance of an injunction in the absence of additional current 
allegations.   


Horrowitz v. Horrowitz, 160 So.3d 530 (Fla. 2nd DCA 2015) – Final Injunction for protection 
against domestic violence was reversed for lack of substantial competent evidence. The Wife 
filed for an injunction alleging cyber-stalking and that she was in reasonable fear of 
becoming the victim of domestic violence. The trial court was reversed on both grounds. The 
Wife allegations of cyber-stalking do not meet the statutory criteria for cyber stalking as they 
consisted of two facebook posts which her Husband posted to his own facebook account. The 
posts were not directed to the wife in any way. Secondly, the Wife failed to show that the 
posts caused her substantial emotional distress. The Wife’s allegations that she is in 
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reasonable fear of becoming the victim of domestic violence were based on three incidents of 
violence, the most recent of which, occurring 15 years prior. Those incidents are too remote 
in time.  


 


IV. Procedural/Reversible Error 


Horn v. Wolfe, 219 So.3d 971 (Fla 1st DCA 2017) – Consolidated appeal wherein the 
appellant challenges two orders imposing temporary injunctions against stalking. The lower 
court was reversed in both instances because the evidentiary hearing was not recorded as 
required by 784.0485(6)(f). No remand as temporary injunctions have expired.   


Carrillo v. Carrillo, 204 So.3d (Fla 5th DCA 2017) – Injunction against domestic violence 
was reversed where the trial court, who presided over three other cases involving the parties, 
relied primarily upon non-record evidence from those cases to support the final judgment. 
The Court held that while it isn’t improper to rely on records from another case involving the 
same parties, the trial court needs to follow the procedure for taking judicial notice of those 
records as outlined in 90.204(1).  


Chizh v. Chizh, 199 So.3d 1050 (Fla. 4th DCA 2016) - The trial court summarily denied a 
petition for injunction for protection against domestic violence without a hearing or 
explanation. The Court reversed and held where a trial court’s action is base on a finding that 
the allegations are insufficient the trial court must give a specific basis for that finding or 
conduct a hearing. 


Whyce v. Petithome, 190 So.3d 685 (Fla. 3rd DCA 2016) – The trial court entered a 
temporary injunction without a future hearing date or a good cause continuance. The Court 
stated that the record suggests it was the trial court’s intention to simply issue a temporary 
injunction for a fixed period of time. The lower court was reversed because the law does not 
provide for the issuance of a series of temporary injunctions in lieu of a permanent 
injunction.   


Jacquot v. Jacquot, 183 So.3d 1158 (Fla. 5th DCA 2015) – Mr. Jacquot appealed a denial of 
his motion for relief from judgment from the final judgment of injunction for protection 
against domestic violence entered against him. The trial court denied the motion summarily 
as moot because the injunction and previously expired under its own terms. The trial court 
was reversed. Florida courts recognizes instances of where an otherwise moot case will not 
be dismissed. One is where an otherwise moot case will not be dismissed if collateral legal 
consequences that affect the rights of a party flow from the issues to be determined. 
Injunctions for protections against domestic violence fall under this exception.  


Austin v. Echemendia, 198 So.3d 1058 (Fla. 4th DCA 2016) – The petitioner appealed an 
order denying her petition for injunction against repeat violence. The lower court denied the 
petition because the qualifying incidences of violence occurring within six months were that 
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of stalking. The lower court was reversed. The lower court overlooked that stalking can 
constitute an act of repeat violence.  


Wills v. Jones, 213 So.3d 982 (Fla 1st DCA 2016) – The lower court entered a one-year 
injunction against domestic violence in favor of a mentally ill woman against her parents. 
The Court reversed. The allegations were that her parents harassed her, had her baker acted 
as well as threatened to bring litigation against certain caregivers, etc. The court held that 
there was a legitimate purpose to the parents’ actions who had taken care of their mentally ill 
daughter for thirty seven years and their actions did not satisfy the statutory requirement to 
support an objective reasonable fear of violence, etc.  


Floyd v. Walker-Gray, 174 So.3d 1034 (Fla. 1st DCA 2015) – The respondent seeks to vacate 
an injunction against domestic violence arguing that his relationship with the girl was not a 
dating relationship as contemplated under 784.046. The parties were fourteen year old 
children who dated for several months during which time they told people they were going 
out. The injunction was affirmed. The victim’s testimony demonstrates a relationship more 
significant than acquaintanceship. The relationship described by the victim in the context of 
two eighth graders is reasonably considered dating. 784.046 contemplates such relationships 
inasmuch as it gives parents and legal guardians standing to seek dating violence injunctions 
on behalf of minors.  


Martinez v. Izquierdo, 166 So.3d 947 (Fla. 4th DCA 2015) – The entry of the injunction for 
protection against domestic violence was affirmed. However, the court required Mr. 
Martinez, a police officer, to surrender all of his ammunition and firearms. This was error as 
Mr. Martinez is a law enforcement officer and the surrendering of firearms does not apply to 
a law enforcement officer holding an active certification, who receives or possesses a firearm 
or ammunition for use in performing official duties on behalf of the officer’s employing 
agency.  


Pashtenko v. Pashtenko, 148 So.3d 545 (Fla. 2nd DCA 2014) – Wife filed a petition for 
injunction for protection against stalking which was denied by the trial court the same day. 
Because the trial court’s order failed to set forth the legal grounds for denial the denial was 
reversed. The trial court’s order denying the injunction contained the following reasons (1.) 
Petitioner is alleging domestic violence by stalking. She says law enforcement has been 
contacted multiple times. (2.) That the parties are involved in a contentious dissolution of 
marriage with competing allegations of child abuse. (3.) D.C.F. was notified by the trial 
court. Lastly there was a sticker affixed to the order stating the following “Petition alleges 
law enforcement contacted. It is reasonably inferred there was no probable cause evidence to 
arrest or request charge. F.A. 741.29(2) &(3) and F.S. 901.15(7)&(9) are applicable re: 
investigation, arrest, reports, etc. Standard of proof for Court issuance of ex-parte injunction 
higher – “strong and clear” evidence.” None of the findings listed in the trial court’s order 
are legal grounds to deny the petition. Although these issues may be moot because the 
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injunction was denied with leave to amend or supplement the petition, the appellate court 
reversed because they believe this type of denial may occur in the future.  


 


V. Standard of Review    


Duran v. Duran, 208 So.3d 291 (Fla. 3rd DCA 2016) – The trial court is afforded broad 
discretion in granting, denying, dissolving, or modifying injunctions, and unless a clear abuse 
of discretion is demonstrated, an appellate court  must not disturb the trial court’s decision.  


 


VI. Attorney’s Fees 


Hall v. Lopez, 213 So.3d 1003 (Fla. 1st DCA 2016) – The Court reversed the trial court’s 
order denying attorneys’ fees pursuant to 57.105 in an action for injunction for protection 
against violence and certified conflict with the 5th DCA’s opinion in Dudley v. Schmidt, 963 
So.2d 97 (Fla. 5th DCA 2007) and the Third DCA’s opinions in Ratigan v. Stone, 947 So.2d 
607 (Fla. 3rd DCA 2007) and Cisneros v. Cisneros, 831 So.2d 257 (Fla. 3rd DCA 2002).  The 
Court’s rationale is that given there is an absence of a statutory provision providing that an 
award of attorneys’ fees pursuant to 57.105 and in light of the language in 57.105 that its 
provisions apply to civil proceedings/actions and are supplemental to other sanctions and 
remedies and the previous case law regarding 57.105 and domestic injunctions relied on 
cases not pertaining to 57.105.  


 


VII. Child Hearsay Rule 


J.G. v. E.B., 185 So.3d 1293 (Fla. 5th DCA 2016) – The lower court granted an injunction for 
protection against domestic violence based on allegations of sexual misconduct against a 
minor child by the child’s grandfather. Most of the evidence was being elicited from the 
child’s mother’s testimony, which was objected to as hearsay. The trial court sustained the 
objections to the hearsay and most other evidence and nonetheless granted a permanent 
injunction. Counsel for the Mother did not raise the child hearsay rule, 90.803(23) in 
response nor did the trial court consider the objection in light of the child hearsay rule and 
the statements were not examined as required under the child hearsay rule. The lower court 
was reversed because the record is devoid of any evidence to support the entry of the 
injunction.  


T.B. v. R.B. (In re A.B.), 186 So.3d 544 (Fla. 2nd DCA 2015) – An injunction for protection 
against sexual violence against the Father for alleged abuse against his minor child. The trial 
court was reversed because (1) the video of the victim was erroneously received and relied 
upon by the trial court. (2) the ensuing injunction was thus not supposed by competent 
substantial evidence as the video was the sole evidence against him and, (3) his due process 







8 
 


rights were violated when the trial court prohibited him from viewing the video. The trial 
court was reversed on all three grounds.  The trial court granted a motion for in camera 
testimony of the minor child. Rather than ordering the testimony to be taken by the Judge, 
the court ordered A.B. to appear at an advocacy center where the testimony was to be taken 
pursuant to their standards, without either parent, their attorneys or any party related to the 
case able to attend. The court viewed the video and stated that the child testified to more than 
the situation that was brought up at the hearing. The Court did not recognize the child’s out 
of court statements as testimony because 92.53(3) expressly conditions trial court’s power to 
order testimony by videotaped interview on either the trial judge or an appointed special 
master presiding over the interview. Because the videotaped interview did not constitute 
testimony, it could only be admissible under the statement of child victim exception to the 
hearsay rule. Under this exception, the court may receive and rely on a child victim’s hearsay 
statements only when the statement is reliable and the child either testifies or is unavailable 
as a witness, provided that there is other corroborative evidence of the abuse or offense. In 
this case A.B. did not testify. Further, even if A.B. was unavailable to testify there was no 
corroborative evidence of the allegations.  


Even if the video had been properly received into evidence and relied upon by the court it the 
judgment would still be reversed. The trial court relied upon Berthiamme v. B.S. ex rel. 
A.K., 85 So.3d 1117 (Fla. 1st DCA 2012) for the proposition that an injunction may be 
granted based on allegations made in a sworn petition alone, that case is expressly predicated 
of the respondent being a nonparent. In cases where the respondent is a parent, such as the 
instant case, a special statutory standard applies “with respect to a minor child who is living 
at home, the parent or legal guardian seeking the protective injunction on behalf of the minor 
child must have been an eyewitness to, or have direct physical evidence or affidavits from 
eye witnesses of, the specific facts and circumstances that form the basis upon which relief is 
sought, if the party against whom the protective injunction is sought is also a parent, 
stepparent, or legal guardian of the minor child.”  


By refusing the father the opportunity to view the videotape, the trial court deprived him of 
his right to due process. The only way the trial court could have forbade cross-examination 
and still satisfied the right to due process would have been if it had first determined that A.B. 
was unavailable to testify as a witness and the out-of-court statements made by A.B. were 
trustworthy and reliable by examining the time, content and circumstances of the statements’.  
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I. UNIFORMED SERVICES FORMER SPOUSE’S PROTECTION ACT (USFSPA) 
A. The Uniformed Services Former Spouses' Protection Act (USFSPA), 10 U.S.C. 1408, 


accomplishes several things: 
1. It recognizes the right of state courts to distribute military retired pay to a spouse or 


former spouse as marital property or community property;  
2. It provides a method of enforcing final decrees of divorce, dissolution, annulment, and 


legal separation, and court-ordered property settlements incident to such decrees; 
3. It provides for some former spouses to receive direct payment through the Department 


of Defense; 
4. It allows some former spouses to continue to receive military benefits such as health 


care and commissary/PX/BX privileges; and 
5. It allows former spouses to be designated as SBP beneficiaries. 


B. USFSPA does not: 
1. Require courts to divide military retired pay; 
2. Establish a formula or award a predetermined share of military retired pay to former 


spouses;  
3. Require an overlap of military service and marriage as a prerequisite to division of 


military retired pay as property; or 
4. Automatically entitle a former spouse to a portion of the member's retired pay. A former 


spouse must have been awarded a portion of a member's military retired pay as property 
in their final court order.  


 
II. NATIONAL DEFENSE AUTHORIZATION ACT OF 2017 (NDAA-’17) 


A. Signed by President Obama on December 23, 2016, it took effect immediately. 
B. Amended the definition of disposable pay in the Uniformed Services Former Spouses’ 


Protection Act (USFSPA). 
C. In the case of a division of military retired pay as property (that becomes final prior to the 


date of a member’s retirement), the military member’s disposable income is limited to “the 
amount of basic pay payable to the member for the member’s pay grade and years of service 
at the time of the court order” and increased by the cost-of-living amounts granted to 
military retirees from the time of the dissolution to the date the member retires. 


D. Added requirements for the language used in court orders dividing military retired pay. 
 
III.FEDERAL JURISDICTION TO DIVIDE PENSION 


A. Jurisdiction under USFSPA is a threshold issue: Jurisdiction to divide the pension 
should be a threshold issue in every case involving a retired or active duty servicemember. 
In many military marriages, the member’s retired pay is the single largest asset.  Many 
cases involving military members could (or must) proceed in different states in order to 
have proper jurisdiction over parenting, support and distribution of the military pension.  
Consider which court is most advantageous to your client for each of these issues at the 
beginning of the case and do not inadvertently subject your client to jurisdiction.   
1. There is no federal right to a portion of retired pay under USFSPA.  Rather, within the 


broad limitations set by the USFSPA, state law controls whether and how much to 
divide military retired pay.  
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2. Almost every state has clearly ruled that military retired pay is divisible for property, 
alimony and child support. The primary exception to the rule is Puerto Rico, which bars 
division of any retirement pay. 


3. There is no vesting requirement in Florida to divide the military pension.   
4. Practice tip: While the majority of the states will generally divide vested or non-vested 


pensions, several states require vesting in some form as a prerequisite to division (e.g., 
Arkansas, Indiana and Alabama), which is important to keep in mind if you have a non-
vested pension and the option to bring the case in a different state.  


B. Jurisdiction under USFSPA is not tied to physical presence in the state. 
1. It is possible that although the parties live in Florida on military orders, own real 


property in Florida and the children live in Florida, the Court may still not have 
jurisdiction to divide the pension.  


2. Military members can retain residency in one state while residing in another state due 
to military orders.  


3. Many members choose to maintain Florida residency because of the favorable tax laws.  
To prove residency, look for a Florida Driver’s license, the member’s home of record, 
or residency for tax purposes. 


4. Personal service in the State of Florida is not enough to fulfill the jurisdictional 
requirements of USFSPA. 


C. Requirements for federal jurisdiction to divide military retired pay: Under 10 U.S.C. 
1408, as a prerequisite for a division of retired pay under USFSPA, the state court must 
have had jurisdiction over the member by reason of: 
1. The member's residence in the territorial jurisdiction of the court (other than because 


of military assignment); 
2. The member's domicile in the territorial jurisdiction of the court; or 
3. The member's consent to the jurisdiction of the court.  


D. Consequences for failure to consider federal jurisdiction under USFSPA 
1. Some states treat the pension division differently from Florida, and Puerto Rico does 


not divide the pension at all.  The choice to submit to jurisdiction or to proceed in 
another state could cost your client a lot of money in the long run.  


2. If the Court distributes a pension without jurisdiction under the USFSPA, the member 
could administratively challenge the distribution at DFAS, and DFAS may 
administratively decline the order and refuse to distribute the pension.  See U.S. Dep’t 
of Def., 290604, 7000.14-R DoD Financial Management Regulation, vol. 7B, Ch. 29 
(June 2017). 


E. Consent to jurisdiction under USFSPA: The member indicates his or her consent to the 
court’s jurisdiction by taking some affirmative action in the legal proceeding.   
1. Filing a general appearance or asking for affirmative relief may indicate “consent” and 


the member need not specifically consent to jurisdiction to divide the pension. See, e.g., 
Kildea v. Kildea, 420 N.W.2d 391 (Wis. Ct. App. 1988).  


2. Continuing jurisdiction may also constitute "consent."  
(a) Bumgardner v. Bumgardner, 421 So.2d 668 (La. Ct. App. 1988) -- Court retained 


continuing jurisdiction to partition military retired pay after the divorce.  
(b) McDonough v. McDonough, 184 Cal. App. 3d 45, 227 Cal. Rptr. 872 (1986) -- 


Court found that it had continuing jurisdiction to partition military retired pay.  
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(c) Tarvin v. Tarvin, 187 Cal. App. 3d 56, 232 Cal. Rptr. 13 (1986) -- Court does not 
have continuing jurisdiction over a nondomiciliary, nonresident retiree to partition 
military retired pay after the decree is final.  


 
IV. SUBJECT MATTER AND PERSONAL JURISDICTION IN FLORIDA: 


A. Subject matter jurisdiction absent residency: Subject matter jurisdiction exists 
under Florida Statute 47.081 even if member (or spouse) is not a resident, but is in 
Florida on military orders. “Any person in any branch of the Armed Forces of the 
United States, and the husband or the wife of any such person, if he or she is living 
within the borders of the state, shall be prima facie a resident of the state for the purpose 
of maintaining any action.” 


B. Personal jurisdiction without physical presence in the state: Many members retain 
Florida residency even if they are living out of state due to military orders.  Look for a 
Florida Driver’s license, home of record, or residency for tax purposes.   
1. Make specific jurisdictional or long arm jurisdiction allegations in the petition.   


(a) Resident or domicile is required.  See Florida Statute 48.193(1)(a)(5). 
(b) Residence or domicile must proximately precede the commencement of the 


action and proximity is to be determined in light of the totality of the 
circumstances. Garret v. Garret, 652 So.2d 378 (Fla 1st DCA 1995), approved 
688 So.2d 991; Shammay v. Shammay, 491 So.2d 284 (Fla. 3rd DCA 1986). 


(c) If long arm jurisdiction is not pled, but could be pled in good faith, the court 
should allow amendment of the pleadings. 


2. If there is a dispute as to residence or domicile, each party should file affidavits and 
an evidentiary hearing may be required. 


3. Practice Tip: Track the language in the statute. For example, “The [servicemember] 
is a Florida resident and/or maintained a matrimonial domicile at the time of 
commencement of the action.” 


(a) Do not plead that Florida is the servicemember’s “home of record” or that the 
servicemember “claims Florida as his residence for tax purposes.”  


(b) If you have specific facts, allege them in the petition: “The servicemember 
maintains a Florida Driver’s License, possesses a Florida voter’s registration card 
and owns real estate in Florida.” 


 
V. PARENTING TIME ABSENT PERSONAL JURISDICTION: 


A. The “limited immunity” statue allows the non-resident servicemember parent to file a 
limited action for visitation and contact with the children without submitting to complete 
jurisdiction in the Florida courts.  See Florida Statute 61.510. 


B. Practice tip: Be very cautious that you do not inadvertently submit your client to 
jurisdiction. 
1. Do not file a general appearance when asking for parenting time.   
2. Visitation under Florida Statute 61.510 must be very carefully coordinated and must be 


pursuant to a court proceeding requesting parenting time. Otherwise, the 
servicemember may be served under Burnham v. Superior Court, 495 U.S. 604 (1990), 
which provides that personally serving the servicemember in the state with the 
summons and petition for dissolution of marriage vests the court with personal 
jurisdiction. 
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VI. SERVICE OF PROCESS 
A. Acceptance of service: Sometimes the simplest way is effective and the member will 


accept service.  If the member is not responsive, try providing the papers to the member 
through the member’s chain of command.  Although the member is not required to accept 
service, often the member will be strongly encouraged to handle the situation.  


B. Service off base: If the member lives off the base, serving the member at home can be 
quite effective.  In this situation, serving a servicemember is no different from serving any 
other party.  


C. Service on base: Military authorities will generally make the servicemember available for 
service of process, and you can use a sheriff or a private process serve to accomplish 
service. Use the member’s military unit address or the member’s military residential 
address on base to designate the address for service to the person who is serving the civil 
papers on the servicemember. 


D. Service out of state: The best practice to effectuate service on a member who is out of 
state is to coordinate service with a process server local to the base where the member is 
located. From there, service should proceed in the same manner as it would if the member 
was in state. 


E. Service out of the country: If the member is not willing to accept service and the 
member’s chain of command cannot prevail upon the member to accept service, you will 
need to serve in accordance with the regulations of the country where the member is 
located. This likely involves a translation, the Hague Service Convention and a lot of time 
and money. Prepare your client for this possibility at the outset of a case so that everyone 
has reasonable expectations and can make decisions accordingly.   


 
VII. SERVICEMEMBER’S CIVIL RELIEF ACT OF 2003 (SCRA): The SCRA, found at 50 


U.S.C. Appx 521(a)-(b)(1)(B), provides an entitlement for delay and counsel.  It applies to 
members serving on active duty and National Guard or reserve members who are activated for 
more than 30 days.  In order to have DFAS honor and administer the military retired pay 
provisions in a final judgment, the final judgment must include a statement that the 
servicemember’s rights under SCRA were observed. 
A. SCRA provisions must be pled in each action. 


1. Include a paragraph in your standard petition that pleads the military status of each 
party or use Florida Family Law Form 12.912(b).  


2. The key is that either of these are signed by your client and filed under penalty of 
perjury.  Knowingly filing a false affidavit is a federal crime 50 USC Appx. 521(c). 


3. In order to conduct the appropriate inquiry, use the Military Locator Service: 
 (a) Navy World Wide Locator 


BUPERS-07 Customer Service Center 
5720 Integrity Drive 
Millington, TN 38055-3120 


    Phone Number: 901-874-3388 
   (b) HEADQUARTERS U S MARINE CORPS 


PERSONNEL MANAGEMENT SUPPORT BRANCH (MMSB-17) 
2008 ELLIOT ROAD 
QUANTICO, VA 22134-5030 
Phone number: 703-784-3941 
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(c) Army 
Commander Soldier’s Records Data Center (SRDC) 
8899 East 56th Street  
Indianapolis, IN 46249-5301 


    Phone 1-866-771-6357 
   (d) Air Force 


HQ AFPC/DPDXIDL 
550 C St West Ste 50 
Randolph AFB, TX 78150-4752 
Telephone: (210) 565-2660 


B. Delay Provisions under SCRA 
1. The court shall enter a minimum 90 day stay upon application or upon the court’s own 


motion if the court determines that (1) there may be a defense to the action and a 
defense cannot be presented without the presence of the defendant or (2) after due 
diligence, counsel has been unable to contact the defendant or otherwise determine if a 
meritorious defense exists. 50 USC App. Sec. 521(d). 


2. An application for stay shall include: 
   (a) A letter or other communication setting forth facts stating the manner in which the 


member’s current military duty requirements materially affect the service 
member’s ability to appear and stating a date when the service member will be 
available to appear.  (Best practice is to do this by affidavit from the member.) 


   (b) A letter or other communication from the service member’s commanding officer 
stating that the service member’s current military duty prevents appearance and that 
military leave is not authorized for the service member at the time of the letter. 


3. Practice tip: The first 90 day stay is almost always granted, so agree to the first stay.  
4. If the court denies a stay, the court must make findings that the member’s active service 


did not “materially affect” the member’s ability to defend that action.  Failure to do so 
is reversible error.  Coburn v. Coburn, 412 So.2d 947 (Fla. 3d DCA 1982); Coleman v. 
Geathers, 795 So.2d 1092 (Fla. 4th DCA 2001).  


   (a) Allowing the member to use technology to call in or appear by webcam for a 
temporary hearing regarding support is likely sufficient consideration. Massey v. 
Kim, 216 Ga. App 591, 455 S.E. 2d 306 (Ga. Ct. App. 1995), Keef v. Spangenberg, 
533 F. Supp. 49 (W.D. Okla. 1981). 


   (b) In contrast, allowing the member to appear by phone or webcam for a final hearing 
or a temporary hearing on a custody dispute is not likely going to be sufficient 
consideration to deny a properly filed motion for stay under SCRA.   


5. Good faith is required, and SCRA is meant to protect the member, not to punish the 
family by allowing the member to not pay family support or participate in the case.  


   (a) Failure to comply with family support responsibilities is presumptive evidence of 
bad faith justifying the denial of a motion for stay.  Robbins v. Robbins, 193 So.2d 
471 (Fla. 2d DCA 1967); Swartz v. Swartz, 412 So.2d 461 (Fla. 2d DCA 1982). 


   (b) Practice tip: Ask for temporary support.  The member’s personal appearance does 
not “materially affect” the outcome of the case because income can be proven using 
military pay tables, which are a public record containing material not reasonably 
subject to dispute.  Pay tables are available on the DFAS website, 
https://www.dfas.mil. 
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C. Right to counsel under SCRA 
1. Attorney ad litem: The SCRA provides that the member has a right to court-appointed 


counsel if the member is not representing himself.  As the attorney for the spouse 
(usually the petitioner in this scenario), it is your responsibility under the SCRA to 
motion to have an attorney ad litem appointed for the service member. 


2. Do not take a default.  The best course of action is to take the proper steps under the 
SCRA and then proceed to a final hearing without a default. 


3. Consequences of a default:  
   (a) If you get a default against a sevicemember protected under the SCRA, the final 


judgment is not void, but it is voidable, if the servicemember can show (1) a defense 
to the relief granted in the petition and (2) active duty materially prejudiced the 
member’s ability to raise said meritorious defense.  See 50 USC Appx. 521(g)(1). 


   (b) If you take a default and then try to domesticate and enforce in another state, the 
court of the other state could find “res judicata” leaving you without a valid order 
in any state.  Best practice is to set aside the default and proceed in the correct state.  


4. Practice tip: If the default was entered in another state but you attempt to domesticate 
in Florida, a possible remedy is through the “omitted asset” statute, Florida Statute 
61.075. 


 
VII. DIVISION OF MILITARY RETIRED PAY 


A. Format for award: Retired pay as property awards must be expressed as a fixed dollar 
amount, or a percentage of disposable retired pay (gross retired pay less allowable 
deductions). 
1. Fixed dollar amount: A fixed dollar amount protects the award from being reduced 


by a VA waiver, but there is no cost of living adjustment. Keep in mind that no more 
than 50% of the member’s disposable retired pay may be paid under USFSPA as 
property of a former spouse, so a dollar amount could potentially exceed the amount 
DFAS will honor. COLAs are not available for fixed dollar amount awards, even if 
COLAs were awarded in the court order. 


2. Percentage: A percentage award carries with it cost of living adjustment, thus allowing 
the award to increase with the cost of living. See U.S. Dep’t of Def., 290902, 7000.14-
R DoD Financial Management Regulation, vol. 7B, Ch. 29 (June 2017). However, the 
percentage can be unilaterally changed by the servicemember if the member waives a 
portion of the retired pay in order to receive VA disability pay.  


B. Disposable Retired Pay (DRP): The spouse’s award is a portion of the “disposable retired 
pay” which is defined as gross retired pay less authorized deductions. The authorized 
deductions are: 
1. Amounts owed to the United States for previous overpayments of retired pay and for 


recoupments required by law resulting from entitlement to retired pay; 
2. Forfeitures of retired pay ordered by court-martial; 
3. Amounts of retired pay waived in order to receive compensation under Title 5 (federal 


civilian employment) or Title 38 (Department of Veterans Affairs) of the U.S. Code; 
4. The amount of the member's retired pay under 10 U.S. C. Chapter 61 (Retirement or 


Separation for Physical Disability) computed using the percentage of the member's 
disability on the date when the member was retired (or the date on which the member's 
name was placed on the temporary disability retired list); and 
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5. Premiums paid as a result of an election under 10 U.S.C. Chapter 73 (Survivor Benefit 
Plan) to provide an annuity to a spouse or former spouse to whom payment of a portion 
of such member's retired pay is being made pursuant to a court order. 


C. Divide only the marital portion: USFSPA requires DFAS to construe all percentage 
awards as a percentage of the member’s total disposable retired pay.  Don’t divide the entire 
pension when only the marital portion should be divided!  If the member has not retired at 
the time of the dissolution, limit the retirement awarded to the spouse to only the marital 
portion by specifying the time in service, rank and High 3 at the time of filing. 
1. The amount of a retirement plan available for equitable distribution may not include 


any contributions made after the date of the original judgment of dissolution of 
marriage. Boyette v. Boyette, 703 So. 2d 451 (Fla. 1998).  


2. Amounts attributable to time in grade and promotions which accrue after dissolution 
should be excluded from equitable distribution. Lawrence v. Lawrence, 904 So. 2d 445 
(Fla. 3d DCA 2005).  


3. Practice tip: If the parties are divorced prior to the member’s retirement, the former 
spouse’s award should be expressed by a formula or hypothetical. 


 (a) Incorrect: “The spouse is entitled to 50% of the military pension”  
   (b) Correct: “The Former Spouse is awarded 50% of the disposable military retired pay 


the member would have received had the member retired with a retired base pay 
(High-3) of $5,000 and with 14 years of creditable service on September 30, 2017.” 


4. Calculation of retired pay per NDAA-‘17: The total monthly retired pay to which a 
member is entitled shall be (i) the amount of basic pay payable to the member for the 
member's pay grade and years of service at the time of the court order, as increased by 
(ii) each cost-of-living adjustment that occurs under section 10 U.S.C. 1401 between 
the time of the court order and the time of the member's retirement using the adjustment 
provisions under that section applicable to the member upon retirement. 


5. Post judgment remedy: If the member is still on active duty and the parties simply 
agree that the non-member spouse shall receive 50% of the military pension, chances 
are good that years later the wife's marital percentage based on a coverture fraction of 
marital time would be much less, perhaps 25% of the pension.  


 (a) Proper step is to file a motion for entry of a clarifying order  
   (b) Could be considered a “windfall” to the non-member spouse.   
   (c) See Toussaint v. Toussaint, 107 So. 3d 474 (Fla. 1st DCA 2013) where the court 


characterized this problem as a "latent ambiguity" and allowed parol evidence to 
shed light upon the intention of the parties.  


D. Coverture calculation and sample language 
1. Retired member 
 (a) Calculation:  


 (1) Active: months of service during the marriage ÷ total months of service 
 (2) Reserve: reserve retirement points earned during the marriage ÷ total reserve 


retirement points earned during time in service 
 (b) Sample language: "The former spouse is awarded __ percent [OR] $ __ dollar 


amount of the member's disposable military retired pay."  
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2. Active Duty 
 (a) Calculation: months of service during the marriage ÷ total months of service at the 


valuation date (the valuation date is usually the date of filing or the date of a valid 
separation agreement) 


 (b) Sample language:  
 (1) Fixed award: The former spouse is awarded $_____ of the member's disposable 


military retirement pay.”  
 (2) Percentage award: “The former spouse is awarded _____% of the member's 


disposable military retirement pay.”  
 (3) Hypothetical active duty (calculated as of time of division): "The former spouse 


is awarded __ % of the disposable military retired pay the member would have 
received had the member retired with a retired pay base (High-3) of 
$______and with ____ years of creditable service on _______ (date)."  


  3. Reservist 
   (a) Calculation: Reserve retirement points earned during the marriage ÷ total Reserve 


retirement points earned at the valuation date (the valuation date is usually the date 
of filing or the date of a valid separation agreement) 


   (b) Pay start date: In the normal case, the member will not go into pay status until age 
60 at which time both spouses are entitled to receive their share.  


   (c) Sample language: 
   (1) Fixed award: The former spouse is awarded $_____ of the member's disposable 


military retirement pay.  
   (2) Percentage award: The former spouse is awarded _____% of the member's 


disposable military retirement pay.  
   (3) Reservist hypothetical (calculated as of time of division): "The former spouse 


is awarded _____% of the disposable military retired pay the member would 
have received had the member become eligible to receive military retired pay 
with a retired pay base (High-3) of $______and with ______Reserve retirement 
points on _________(date)."  


 E. Preparing the court order:  
 1. Military Retired Pay Division Order (MRPDO):  The best practice is to get a 


qualified order entered separate and apart, but incident to, the Final Judgment.  
  (a) Because the MRPDO required very specific dollar figures as of the date of the final 


judgment, getting the MRPDO entered at the time of the final judgment or 
incorporated into the final judgment can be difficult because you are chasing a 
moving target.  


  (b) The MRPDO should be entered as soon as practical after the Final Judgment.   
  (c) Practice tip: Allocate responsibility between the parties for the preparation and 


submission of the MRPDO, identify either a professional agreed upon by the parties 
or the process for selecting a professional to prepare the order, and provide for 
payment for the preparation in the marital settlement agreement.   


 2. Florida Statute 61.076(2): If the parties were married for at least 10 years, during 
which at least one of the parties who was a member of the federal uniformed services 
performed at least 10 years of creditable service, and if the division of marital property 
includes a division of uniformed services retired or retainer pay, the final judgment 
shall include the following: 
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 (a) Sufficient information to identify the member of the uniformed services; 
 (b) Certification that the Servicemembers’ Civil Relief Act was observed if the decree 


was issued while the member was on active duty and was not represented in court; 
 (c) A specification of the amount of retired or retainer pay to be distributed pursuant 


to the order, expressed in dollars or as a percentage of the disposable retired pay. 
 3. Florida Statute 61.076(3): An order which provides for distribution of retired or 


retainer pay from the federal uniformed services shall not provide for payment from 
this source more frequently than monthly and shall not require the payor to vary normal 
pay and disbursement cycles for retired pay in order to comply with the order. 


 4. DFAS guidance: The Court order should contain sufficient information for the 
Secretary to determine whether the following requirements have been met: 


 (a) Servicemembers' Civil Relief Act (SCRA) (“If the military member was on active 
duty at the time of this order, the member’s rights under the Servicemembers' Civil 
Relief Act, 50 U.S.C App. 501-548 and 560-591, have been observed and 
honored.”)  


 (b) USFSPA jurisdiction (“This court has jurisdiction over the member by reason of 
[list the reasons that apply] (A) the member’s residence, other than because of 
military assignment, in the territorial jurisdiction of the court, during the [divorce, 
dissolution, annulment, or legal separation] proceeding, (B) the member’s domicile 
in the territorial jurisdiction of the court during the [divorce, dissolution, 
annulment, or legal separation] proceeding, or (C) the member’s consent to the 
jurisdiction of the court.  


 (c) 10/10 requirement (if applicable) (“The Parties were married on____. Their marital 
status was terminated on _______ pursuant to a Final Judgment of Dissolution of 
Marriage entered in ________County, State of Florida.  This current order is 
entered incident to the aforementioned order. The parties were married for a period 
of ten or more years during which time the member performed at least ten years of 
service creditable for retirement eligibility purposes.”)  


 5. NDAA-’17 requirements:  
 (a) In a case where the order becomes final prior to the member’s retirement, the order 


providing for the division of military retirement pay must provide the following  
 (1) A fixed amount, a percentage, a formula or a hypothetical that the former spouse 


is awarded; 
 (2) The member’s high-3 amount at the time of divorce (the actual dollar figure); 
 (3) The member’s years of creditable service at the time of divorce; or in the case 


of reservist, the member’s creditable reserve points at the time of divorce. 
 (b) Sample language:  
  (1) Active duty: “On the date of the decree of divorce, dissolution, annulment or 


legal separation, ________ (list date) the member’s military retired pay base 
(high-3) was _______ and the member had ______ (years and months) of 
creditable service.” 


  (2) Reserve: “On the date of the decree of divorce, dissolution, annulment or legal 
separation, ________ (list date) the member's military retired pay base (high-3) 
was $_______ and the member had _______ Reserve retirement points.” 


  (3) Retired: “The member retired prior to the entry of the decree of divorce, 
dissolution, annulment or legal separation.” 
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IX. BLENDED RETIREMENT SYSTEM (BRS) 
  A. BRS provides members with a lower pension, but adds a defined benefit contribution to 


the Thrift Savings Plan (TSP).   
  B. Effective as of January 1, 2018.   
   1. Everyone serving as of December 31, 2017 will be “grandfathered” into the old system 


(lifetime monthly payments after 20 years of service).  
   2. Members with fewer than 12 years of service can opt into the BRS. 


 C. Result is that members who separate before completing 20 years of service can receive 
some retirement benefit, whereas under the old system, it was all or nothing. 


 D. Defined benefit (aka military pension) 
  1. Gross retired pay = 2% final pay x years of service  
  2. 3 payment options: 
   (a) monthly pension payment for life 
   (b) lump sum + smaller payments until full social security 
   (c) lump sum + no payments until full social security 
 E. Defined contribution 
  1. Military contributes 1% of base pay to member’s Thrift Savings Plan (TSP) account 
  2. Enrollment in TSP is automatic at 3% (can be changed by the member) 
  3. Military will match 5% of TSP contribution after 2 years 
 F. Effect of BRS on Florida dissolution cases: 
  1. Every member will have a TSP account.  Look for it in discovery and divide this asset. 
  2. TSP funds mean that the parties can use a QDRO to transfer the TSP to the spouse and 


the spouse can agree to pay off debt after the account is liquidated. 
 


 X. SECURING THE MILITARY RETIRED PAY 
A. The right to payments to the former spouse under the USFSPA terminates upon the 


death of the member. 
1. This is a concern for the majority of former spouses, because they depend on the stream 


of income from the military retirement to meet their basic needs each month.   
2. The retired pay should be secured so that the former spouse can continue to meet their 


day-to-day needs.  
3. Practice tip: Specifically plead for security for the retired pay, and plead for Survivor 


Benefit Plan or in the alternative, life insurance. 
4. If the former spouse dies, payments to the former spouse will stop. Former spouse 


payments cannot be passed on to a third party such as a beneficiary under a will when 
a former spouse dies. Once former spouse payments stop, those funds will revert back 
to the member's pay. 


B. Survivor Benefit Plan (SBP) Coverage 
  1. The SBP Coverage provides continuing payments to the former spouse for the duration 


of the former spouse’s life, and the payments do not stop upon the death of the member. 
The key elements of SBP are:  


 (a) no qualifying/exam; 
 (b) inflation protected; 
 (c) premiums are paid pre-tax; 
 (d) once elected, SBP cannot be cancelled or changed;  
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 (e) If the former spouse remarries before the age of 55, the former spouse is not eligible 
for SBP during the subsequent marriage.  The SBP can be reinstated if the 
subsequent marriage ends due to death, divorce or annulment. 10 U.S.C. 
1450(b)(2)-(3); and 


 (f) Only one spouse or former spouse can be designated as the beneficiary.  The benefit 
cannot be split between a former spouse and a new spouse. 


2. The Court has discretion to order that the former spouse be named as the irrevocable 
beneficiary of SBP in order to secure his or her interest in the military pension. 
Heldmyer v. Heldmyer, 555 So.2d 1324 (Fla. 5 DCA 1990). 


3. SBP is a Marital Asset: When a dissolution of marriage petition is filed while the 
member is on active duty after 20 years of military service, SBP is considered a marital 
asset. Wise v. Wise, 768 So. 2d 1076 (Fla. 1st DCA 2000).  


4. Floor Amount: SBP pays the beneficiary 55% of the selected “floor amount.” The 
floor amount can be up to 100% of the retired pay, but in a dissolution, the floor amount 
should usually be consistent with the amount awarded to the former spouse. For 
example, if the former spouse’s portion of the retired pay is 22% and the total retired 
pay is $5,000, the former spouse’s monthly portion would be $1100.  A floor amount 
of $2000 would provide 55%, or $1100 per month to the former spouse. 


5. Payment for SBP: 
   (a) SBP costs 6.5% of the floor amount per month.  (Example: If the floor amount was 


$2,000, the monthly premium would be $130 per month, or $1560 annually.) 
   (b) Per DFAS regulations, SBP is paid pro rata by the parties in relation to the total 


retired pay, as it is deducted “off the top” as a deduction before disposable retired 
pay is calculated. See DOD Financial Management Regulations, Volume 7B, 
Chapter 29, section 290610.  
(1) DFAS will not honor a court order that requires the cost of the SBP to be shifted 


between the parties or paid in any other manner 
(2) In order to shift the cost for the SBP, the percentage of the award to the former 


spouse can be adjusted or the parties can agree to a reimbursement separate and 
apart from DFAS. 


(3) Practice tip: considering doing a request for judicial notice of DoD 7000.14-R-
Financial Management Regulation, Volume 7B, Chapter 45, which addresses 
the cost of SBP, in order to meet the burden of proof to show that the cost of 
SBP is reasonable. 


 6. SBP coverage availability: 
  (a) SBP coverage is available if: 


  (1) the member is not retired when the final judgment is entered; or 
(2) the member is retired, and the parties elected SBP during the marriage. 


  (b) SBP may not be elected at the time of the divorce if the parties declined to elect 
SBP at the time of the member’s retirement.  


  (c) The default election is to obtain the SBP coverage.    
  (1) In a long-term marriage where military service qualifying for retired pay is 20 


years or more, the member is already enrolled in the survivor benefit plan 
program. See 10 USC. Sections 1447 and 1448.  


  (2) If the member is married at the time of retirement, the notarized signatures of 
both the spouse and the servicemember are required in order to not elect SBP. 
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 7. SBP beneficiary change after dissolution: After the dissolution, the designation of a 


“spouse” beneficiary must be changed to a “former spouse” beneficiary designation.  
   (a) The member can make this designation using DD Form 2656-1. 
   (b) Deemed election: A former spouse may initiate the SBP beneficiary designation 


change, which is called a "deemed election.”   
    (1) Former spouse may make this designation without the cooperation of the 


servicemember, as provided for in the USFSPA.  The former spouse should 
absolutely make a deemed election in every case where SBP is awarded. The 
correct form is DD Form 2656-10 


    (2) If a former spouse submits a proper deemed election request within one year of 
the court order requiring former spouse SBP coverage, then the former spouse 
SBP coverage will be entered on the member’s account, even if the member has 
not made a former spouse election. 


  (3) A deemed election must be made within one year of the issuance of the court 
order requiring SBP coverage.  


  (4) If the deemed election is not made in a timely manner and the member does not 
make the election, the former spouse’s right to the SBP is lost.  


  (5) If the member dies and the SBP beneficiary states “spouse” instead of “former 
spouse” any new spouse will be automatically inserted as the SBP beneficiary. 
This cannot be corrected without the agreement of the subsequent wife, and 
through the appropriate Board for Correction of Military Records. 


  (6) Even if the divorce was more than a year before the member’s retirement, the 
former spouse must submit the deemed election within one year of the order 
requiring former spouse SBP coverage. 


  (7) Practice tip: If you represent the former spouse, it is extremely important that 
you notify your client of this option and the one year time limit.  


  (c) Procedure for former spouse deemed election:  
    (1) Send a completed DD Form 2656-10 signed by the former spouse along with a 


certified copy of the court order which requires the former spouse SBP coverage 
within one year from the entry of the order providing for SBP.   


    (2) The submission address for each branch are on page 2 of the DD2656-10. 
    (3) The submission should be made by certified mail and the registered receipt 


green card should be maintained in a safe place by the attorney or former spouse 
beneficiary to prove that the "deemed election" was sent.  


 C. Private life insurance 
  1. Life insurance is generally more affordable than SBP initially, but premiums typically 


become unaffordable after age 62. 
  2. The member may simply become uninsurable due to cancer, engaging in risky 


activities, depression/PTSD, smoking, drinking, or other health factors.  
  3. If private insurance is used, assign the ownership of the policy to the non-military 


spouse so that the beneficiary cannot be changed and so that the payment of premiums 
can be monitored. It is good practice to serve the insurer with the court order requiring 
maintenance of the insurance. 


  4. If the beneficiary of a life insurance policy is changed in violation of a court order, a 
constructive trust over the proceeds may be possible. See Lowry v. Lowry, 463 So. 2d 
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540 (Fla. 2d DCA 1985), Browning v. Browning, 784 So. 2d 1145 (Fla. 2d DCA 2001), 
Holmes v. Holmes, 463 So. 2d 578 (Fla. 1st DCA 1985).  


 
XI. VA WAIVER (DISABILITY WAIVER)  


A. Many members apply for disability at or after the time of retirement. The disability pay is 
non-taxable, which is a benefit to the member.  The result is that the pension can be 
unilaterally converted by the member into a disability payment post-final judgment.   


 1. Under 50% disability rating: In cases where the member applies for and receives a 
disability rating of less than 50%, in order to receive the VA disability compensation, 
the member must waive a portion of their gross retired pay, which, in turn, reduces the 
disposable retired pay available for division. The member then receives their 
percentage of the disposable pay plus 100% of the disability pay, while the spouse's 
receives their percentage of the reduced disposable retired pay.  


 2. Over 50% disability rating: If the member receives a disability rating in excess of 50%, 
the member will receive "concurrent receipt" and does not have to waive any part of 
the disposable retired pay. 


 B.  Example: Gross retired pay is $2000, and each party is entitled to 50%, or $1000.  After 
taxes, of $125 to each party, both the member and the spouse would receive $875. Now 
assume that the member applies for disability and is awarded 30%.  As illustrated below, 
instead of receiving $875, the spouse only receives $700, while the member receives 
$1100. 
  Member Spouse 
Gross Retired Pay $2000   
Waived Pay to receive VA disability 
funds 


$(400)   


New Disposable Retired Pay $1600   
Division of Disposable Retired Pay  $800 $800 
Taxes  $(100) $(100) 
VA Pay (non-tax)  $400 $0 
Total to each after waiver  $1100 $700 


 
 C. Combat Related Special Compensation (CRSC)  
  1. CRSC is a program for disability and non-disability military retirees with combat-


related disabilities.  It is a tax free entitlement paid monthly in addition to retired pay. 
  2. CRSC is not retired pay and thus it is not subject to the provisions of 10 U.S.C. 1408 


(USFSPA) relating to payment of retired pay in compliance with court orders.   
  3. CRSC is also not subject to any survivor benefit provisions. 
 D. Concurrent Receipt of Disability Pay (CRDP) 
  1. CRDP is a restoration of retired pay for retirees with service-connected disabilities in 


excess of a 50% disability rating. The purpose of this entitlement is to recover some or 
all of the retired pay that military retirees waive for VA disability compensation.  


  2. No application is required. Eligible retirees receive CRDP automatically. 
 E. Indemnification 
  1. Howell v. Howell, 137 S.Ct. 1400 (May 15, 2017) 
   (a) Case facts: The parties divorced in Arizona in 1991, and Wife was awarded 50% 


of the military retired pay. Husband retired in 1992 from the Air Force.  In 2005, 
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the VA determined that Husband had a shoulder injury which was service-
connected. His VA rating was 20%, and this made him eligible for VA disability 
compensation for the injury. As a result, he would receive about $250/mo. from the 
VA, but in making the election for VA payments, he would also have to forfeit the 
same amount of his pension to get those tax-free VA funds. He decided to go ahead 
with the VA waiver, which resulted in Wife receiving about $125 per month less 
from the pension. The full pension value was about $1500 per month.  Wife 
petitioned the trial court in Arizona to enforce the original order for pension 
division, and to require the Husband to make up the payments to her which were 
lost due to his VA waiver. The trial court ordered indemnification by Mr. Howell, 
and the Arizona Supreme Court affirmed, holding that federal law did not pre-empt 
the family court’s order.  


   (b) Holding: A state court may not order a veteran to indemnify a divorced spouse for 
the loss in the divorced spouse's portion of the veteran's retirement pay caused by 
the veteran's waiver of retirement pay to receive service-related disability benefits. 
This Court's decision in Mansell v. Mansell, 490 U. S. 581, determines the outcome 
here. There, the Court held that federal law completely pre-empts the States from 
treating waived military retirement pay as divisible community property. 


   (c) The Wife attempted to distinguish this case where the member waived his 
retirement after the dissolution from Mansell, in which the member waived his 
retirement before the dissolution of marriage.  The court found that the timing of 
the waiver did not make a difference to the analysis.  


   2. Mansell v. Mansell, 490 U.S. 581 (1989) 
   (a) Case facts: Major Mansell divorced his wife in California.  After 23 years of 


marriage and service, the trial court split the military retirement 50/50. When 
Husband retired, he elected to receive VA disability pay, and therefore he waived 
a portion of his military retired pay. Following USFSPA, Husband went to court 
trying to use the act to limit the amount paid to his former spouse.  


   (b) Holding: The language of 10 U.S.C. § l408(e)( l) (which excludes the money 
waived to receive the VA benefits from the term "disposable retired pay”) preempts 
states from dividing the value of the waived military retired pay because it is not 
"disposable retired pay" as defined by the statute. 


  3. Remedies for VA waiver: 
   (a) Agreed indemnification or reimbursement provision 
    (1) The Howell case was decided based on an order by the trial court in the absence 


of a contractual reimbursement clause. Howell decided judge’s power to 
require, under principles of fairness and equity, a duty to indemnify. If there 
was a contractual agreement that the Wife was enforcing, that would be a 
different matter entirely. Under the current case law, the court will enforce an 
indemnification clause in a settlement or a separation agreement. 


    (2) The settlement agreement should contain a provision that the member agrees to 
not waive a portion of his military pension in a way that reduces the former 
spouse's share of the pension, and should identify the amount and valuation date 
for that amount for purposes of future calculations.   
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 (b) Alimony dollar for dollar offset for amount actually received from pension 
  (1) Consider agreeing to a “dollar for dollar” offset from the alimony obligation for 


each dollar received from the pension.  This keeps the spouse’s monthly income 
consistent while also allowing the member to maximize the available VA 
benefits. 


  (2) If you choose this route, address modifiability or termination of the alimony. 
  (3) It would be improper for the judge to order that alimony be increased on a dollar 


for dollar basis for the decrease in the pension, which is essentially the reverse 
of this concept.  This order would likely not be upheld on appeal, since it would 
clearly be going through the back door when the front door is barred. 


 (c)  Permanent nominal alimony that does not terminate on remarriage  
    (1) The agreement should recognize that the military pension is a stream of income 


needed for the non-military member's support and that alimony can be awarded 
if needed to maintain that stream of income.  


    (2) This leaves the door open for the court to consider need and ability to pay in the 
event the pension is decreased.  


    (3) The prohibition against distributing military disability benefits to former spouse 
did not preclude trial court from awarding former wife alimony equivalent to 
amount of wife's agreed share in husband's benefits.  Longanecker v. 
Longanecker, 782 So.2d 406 (Fla. 2d DCA 2001). 


   (d) Present value offset against another asset 
 (1) Because the pension is often the most valuable asset in a dissolution, this may 


not be an option in most cases. 
 (2) This option has some inherent risk and should be evaluated carefully. 


 
XII. DOMESTIC VIOLENCE 


A. Section 1408(h) of the USFSPA provides benefits to a former spouse of a member who, as 
a result of the abuse of a spouse or dependent child, loses the right to retired pay after 
becoming retirement-eligible due to years of service.  


B. A former spouse may enforce an order dividing retired pay as property under this Section 
if the special requirements of Section 1408(h) are satisfied in addition to all the regular 
requirements of the USFSPA.  


C. The right to payments under this Section terminates upon the remarriage of the former 
spouse, or upon the death of either party.   


D. Section 1408(h) also provides for the enforcement of a court order awarding child support 
to a member’s dependent child, where the dependent child’s other parent died as a result 
of the member’s misconduct.  


 
XIII. DIRECT PAYMENT 


A. “10/10 Rule” or “10 Year Rule”  
1. In order for the Former Spouse to receive direct payment of the retired pay, the parties 


must have been married for a period of 10 years or more, during which the member 
performed at least 10 years of service creditable towards retirement eligibility. 


2. The marriage is measured to the date of the final judgment, not to the date of filing. 
3. For a reserve member, a year of service creditable toward retirement (aka a “good 


year”) is a year in which at least 50 retirement points have been earned. 
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4. Practice tip: Do not confuse eligibility for direct payment with entitlement to a portion 
of the asset.  The former spouse is entitled to an equitable division of the marital portion 
of the retirement regardless of the length of marriage. 


5. Practice tip: If the marriage is close to the 10 year mark, it may be helpful to the parties 
to wait to have the final judgment entered until the 10 year mark has been reached.   


B. Requirements for submission of direct payment application:  
 1. Complete DD Form 2293 signed and dated by the former spouse  
 2. Provide proof of the date of marriage (copy of the marriage license) 
 3. The court order must: 
  (a) express the retired pay award in an acceptable manner; 
  (b) be certified by the clerk; 


(c) not be subject to appeal (wait to submit until 30 days after final judgment is 
entered); 


(d) be regular on its face;  
(e) be issued by a court of competent jurisdiction; 
(f) be legal in form; 
(g) include nothing on its face that provides reasonable notice that it is issued without 


authority of law; 
(h) identify the member concerned and include, if possible, the social security number 


of such member (Note: the social security number will be accepted on an 
addendum provided to DFAS and not filed with the court); and  


(i) contain sufficient information for the Secretary to determine whether the SCRA 
has been observed, the court has USFSPA jurisdiction and the 10/10 requirement 
has been met.  


 4. Complete direct deposit form (DFAS-CL Form 1059) signed by the former spouse 
(include a voided check if using a checking account) 


 5. Complete IRS Form W-4P signed by the former spouse  
 6. Serve all of these items on the appropriate agent (by US mail or fax).  Track the receipt 


and follow up to ensure that payment begins. Once the member is entitled to begin 
receiving retired pay, the direct payment to the former spouse shall begin not later than 
90 days after the required documents are received by the Secretary. 


C. Retroactive payments: The Secretary will not make retroactive payments.  Practice tip: 
Address payment to the former spouse from the member prior to direct payment from the 
Secretary in your agreement or at trial. Consider how the tax liability on these payments 
will be allocated between the parties. 


D. Payment limits:  
1. No more than 50% of the member’s disposable retired pay may be paid under USFSPA 


as property of a former spouse.  In cases where more than one former spouse is entitled 
to a portion of the retired pay, the claims are paid on a first-come, first-served basis.  


2. In cases where there are payments both under the USFSPA and pursuant to a 
garnishment for child support or alimony under 42 U.S.C. 659, the total amount payable 
cannot exceed 65 percent of the member's disposable earnings for garnishment 
purposes. 


3. If the retired pay center receives both a support garnishment and an order for a property 
distribution and there is not enough money to go around, the orders will be honored on 
a first-come, first-served basis.  
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4. Payment frequency: Direct payment from DFAS shall not be made more frequently 
than once each month, and the Secretary concerned shall not be required to vary normal 
pay and disbursement cycles for retired pay in order to comply with a court order. 


5. Tax treatment of payments made from DFAS to former spouse 
 (a) Income to Former Spouse: Amounts paid directly to a former spouse by a military 


finance center are considered by the IRS to be income to the former spouse and 
not treated as retired pay earned by the retiree.   


 (b) Withholding: USFSPA retired pay as property payments are also subject to federal 
income tax withholding (FITW). In some cases the monthly retired pay amount 
will fall under the threshold for automatic FITW.  DFAS will withhold taxes on 
amounts paid directly to former spouses.  


 (c) IRS reporting: DFAS is required to issue the former spouse a Form 1099-R each 
year reporting the former spouse’s portion of retired pay.  


 
XIV. IMMEDIATE OFFSET OF PENSION AGAINST OTHER ASSETS 
 A. Practical use: In some cases, the parties have enough assets to offset the non-member’s 


portion of the military pension.  The immediate offset is most practical when the spouse’s 
portion is minimal, or when the reserve pension will not be received for many years and 
the parties do not have a 10 year marriage that would allow for direct payment from DFAS.   


 B. Risk: The value of the pension is contingent and variable.  Because it is based on the 
length of the life of the member, or the spouse if the SBP was elected, the pension could 
pay for 40 years or it could end tomorrow.   It is a risk for either side to do an immediate 
offset of the pension and should only occur after careful and serious discussion with your 
client about the possible consequences.  


 C. Couple with waiver or limitation of alimony: If the parties agree to an offset of the 
pension, it should be coupled with a waiver or non-modification provision for alimony so 
that the servicemember does not have the offset pension then considered in the spouse’s 
need or the servicemember’s ability to pay alimony. Acker v. Acker, 904 So.2d 384 (Fla. 
2005), accord Hodge v. Hodge, 129 So.3d 441 (Fla. 5th DCA 2013); and Florida Statutes, 
Section 61.08(2). 


 
XV. CONTINUING MILITARY BENEFITS FOR FORMER SPOUSES 
 A. The benefits available to a spouse after the final judgment depends on the length of 


marriage, the length of service, and the overlap between the marriage and service. The 
benefits are awarded by the military, and are not granted or denied by the member. 


  1. A spouse who was married for at least 20 years, to a member who served for at least 
20 years during the marriage is commonly referred to as a “20/20/20 spouse.”  A 
20/20/20 spouse receives the maximum benefits after the dissolution. 


  2. A spouse who was married for at least 20 years, to a member who served for at least 
20 years, with 15 years of overlap between marriage and service is commonly referred 
to as a “20/20/15 spouse” 


 B. Healthcare 
  1.  A 20/20/20 spouse is eligible to maintain health insurance through the military 


(Tricare) for life.  If the spouse is subsequently covered by an employer-sponsored 
health plan or remarries, the coverage is suspended, but coverage can be reinstated 
when employment or subsequent marriage ends. 
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  2. A 20/20/15 spouse is entitled to one year of health insurance through the military 
(Tricare) and is then eligible to purchase a DOD-negotiated conversion policy.  
Coverage terminates upon remarriage or enrollment in employer-sponsored health 
insurance plan, but may be reinstated if the employment or subsequent marriage ends 
within the initial 1 year period. 


  3. A spouse who does not meet the criteria to be classified as a 20/20/20 spouse or a 
20/20/15 spouse is eligible to purchase insurance for up to 36 months through the DOD 
Continued Health Care Benefit Program.  Eligibility under this program terminates on 
remarriage. 


 C. Commissary and BX/PX privileges: A 20/20/20 spouse is eligible for Commissary and 
PX/BX benefits for life. 


 D. GI Bill 
  1. The GI bill belongs exclusively to the member and is not a marital asset to be divided. 
  2. If the spouse was designated under the member’s GI Bill benefits during the marriage, 


the spouse can still use these benefits after the dissolution.  
  3. The GI Bill benefits pay for 36 months of tuition, fees, books and a living stipend.  
  4. The benefits can be split between multiple people, for example it can be split between 


the parties and/or their children. 
  5. Practice tip: If you have a spouse who is asking for rehabilitative alimony, consider 


using the GI Bill as it covers the expense without reducing the member’s income. 
 
XVI. CALCULATING INCOME FOR SUPPORT 


A. In determining a proper award of alimony or maintenance, the court shall consider all 
relevant economic factors, including but not limited to all sources of income available to 
either party. Fla. Stat. 61.08(2).   


B. Gross income shall include, but is not limited to, salary or wages, bonuses, commissions, 
allowances, overtime, tips and other similar payments [and] reimbursed expenses or in kind 
payments to the extent that they reduce living expenses. Fla. Stat. 61.30(2) 


C. Forms of taxable income: 
1. Base Pay – essentially salary, it is dependent on rank and time in service. 
2. Hazardous Duty Pay (HDP) -- Servicemembers, who under competent orders, perform 


hazardous duties such as flying duty as non-crewmembers, parachute jumping, 
demolition of explosives, handle toxic fuels, engage in flight deck duty or experimental 
stress duty, and so on earn $150 per month 


3. Medical, Flight or Sea Pay – additional pay for members who are in specific career 
fields, varies by rank and time in the career field 


4. COLA (in continental United States) -- supplemental allowance designed to help offset 
higher prices in high-cost locations in continental United States (CONUS) that exceed 
the costs in an average CONUS location by 8 percent or more. 


D. Forms of non-taxable income: 
 1. Basic Allowance for Housing (BAH) 


 (a) BAH varies based on duty location, rank and whether the member has dependents 
 (b) A “dependent” is a spouse or a child.  After a dissolution of marriage, if the 


servicemember has a minor child but no spouse, the member still has a “dependent” 
for purposes of BAH calculation.  
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 (c) BAH is generally treated as “in kind” income if the member (or family) is living on 
base and the BAH is not actually received. 


 (d) Practice Tip: If the member lives in a high cost of housing area overseas or in the 
United States and the BAH is being used for the member's rent in an area costing 
significantly more than housing costs in Florida, the court has the discretion to 
consider only the Florida BAH rate.  


 2. Overseas Housing Allowance (OHA) – a variable amount that enables military 
members assigned overseas to privately lease housing on the economy. OHA is a 
reimbursement system based on the actual expenses incurred.  


 3. Basic Allowance for Subsistence (BAS) – an allowance intended to provide meals for 
the servicemember.  The monthly rate is based on the price of food and is readjusted 
annually based upon the increase of the price of food as measured by the USDA food 
cost index. In 2017, BAS for an enlisted member was $368.29 per month and BAS for 
an officer was $253.63 per month.  


 4. Overseas Cost of Living Allowance (OCONUS COLA) -- a supplement designed to 
equalize purchasing power of members stationed overseas. The amount varies each 
month based on the exchange rate. An argument can be made that this allowance should 
not be included for child support or alimony purposes, but there is no clear case law on 
the issue.  


 5. Practice tip: Allowances do not appear on W2 or 1040 tax forms.  Do not calculate 
income for a servicemember using only the tax return.  Look at the leave and earnings 
statement (LES). 


 
XVII. REMEDIES FOR FAILURE TO PAY SUPPORT:  


A. In some situations, the court ordered support exceeds the garnishment limitations under the 
federal garnishment statute (15 U.S.C. Sec. 1673).    


B. If the member will not voluntarily pay or make an allotment for the family in order to 
comply with the court order, there are military remedies available under the Uniform Code 
of Military Justice (UCMJ).  Contact should be made with the member’s chain of command 
to initiate a complaint and investigation. 


C. If the member is held in contempt for willfully disobeying a court order of support, the 
member may be processed out of the military for dishonorably failing to support their 
dependents.  Article 92, Uniform Code of Military Justice, Failure to Obey Order or 
Regulation, and Article 134, Conduct of a Nature to Bring Discredit Upon the Armed 
Forces.   


D. Practice tip: In many cases, problems at home and claims of failure to support can harm 
the member’s chances for promotion, retention and career progression.  While it may be 
tempting to go straight to the chain of command, carefully consider the available options 
before putting the member’s income available for support and the pension in jeopardy.   


 
XVIII. FAMILY SUPPORT WITHOUT A COURT ORDER 
 A. Each branch of the service has passed regulations requiring members to support their 


family members, and thus, failure to do so violates an order or regulation. 
1. Navy and Marine Corps – 32 C.F.R. Part 733 
2. Army – 32 C.F.R. Part 584 
3. Air Force – 32 C.F.R. Part 818.12  
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B. If the member will not provide voluntary support, the spouse or attorney should contact the 
member’s commanding officer regarding the failure to support. 


 1. The contact should ideally be in writing, via email or US Mail. 
 2. The letter should detail the facts and circumstances and should accurately indicate the 


amount of support that has been provided.  Payments on joint debts, car payments, and 
other financial obligations should be indicated, as they may be considered support.  


 3. The servicemember will be counseled by their commanding officer regarding the 
family support obligation.   


 C. The general preference within the military personnel manuals and directives is that family 
disputes be settled by agreement or that the parties address these issues in court. Military 
support regulations are not binding on the court and are considered to be without prejudice.  


 D. Practice tip: The military family support provisions should not be considered to be a long 
term solution.  However, it is prudent to evaluate in the short term whether your client 
would be better off financially under the voluntary payments the member is making, the 
military support regulations or the likely outcome in a temporary relief hearing, and 
proceed accordingly. 


  
XIX. SECURITY FOR SUPPORT 
 A. Florida Statute 61.13(1)(c) and 61.08(3) provide that life insurance may be ordered to 


secure child support or spousal support to the extent necessary to protect the award. 
 B. In many cases, the judge will require the servicemember to carry life insurance due to their 


occupation.  This should be specifically pled in the initial petition. 
 C. Practice tip: Many private policies exclude war or combat deaths and finding a suitable 


private policy may not be practical. Make sure your clients are cognizant of these 
exclusions. 


 D. Servicemember’s Group Life Insurance (SGLI): 
 1. Each servicemember is eligible for coverage under Servicemember’s Group Life 


Insurance (SGLI) for up to $400,000. The cost for this coverage is low because it is 
largely subsidized by the government. 


 2. The state court cannot order the member to use SGLI to secure support because it is a 
federal plan that cannot be regulated by a court order. 


 3. Even if the parties agree that SGLI must be maintained for the benefit of the spouse or 
minor child(ren), the order is unenforceable and a constructive trust cannot be imposed 
on the policy proceeds if the member violates the court order. Ridgway v. Ridgway, 454 
U.S. 46, 102 S.Ct. 49, 70 L.Ed. 39 (1981), Dohnalik v. Somner, 467 F. 3d 488 (5th Cir. 
2006), 44 Am Jur. 2d Insurance, sec. 1879 (July 2010), 6 C.J.S. Armed Services, sec. 
246, Insurance (Westlaw, 2010).  


4. Practice tip: If no option is available other than SGLI, you can try specifically stating 
that the insurance is being provided voluntarily, citing the Ridgeway case and retaining 
jurisdiction to require private insurance if it becomes reasonably available. 


E. Practice Tip: Your agreements or court order should provide that the member must 
maintain life insurance and should require annual notification in writing of the policy and 
beneficiaries.  
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XX. DISCOVERY 
 A. Active duty member 


 1. For an active duty member, obtain the Leave and Earnings Statement (LES), which 
contains the member’s pay and entitlement information, entry date, years in service, 
allotments, tax and social security information, leave balance and TSP contributions. 


 2. Practice tip:  All active duty, reserve, and retired members of the armed services have 
a “My Pay” account which the member can access online and download their LES and 
retiree pay statement. A member can be court-ordered to provide this discovery, with 
appropriate sanctions imposed if they willfully fail to cooperate.  


 B. Retired member: For a retiree, obtain the Retiree Account Statement (RAS) and all DD-
214 Forms. 


 C. Reserve member:  
  1. For a reserve member, ask for an annual point record and all DD-214 Forms.   


  (a) Many reserve members were on active duty prior to reserve service.  
  (b) Some reserve members are periodically activated for several months or years 


depending on the political climate and subsequent military actions in the world.  
Accordingly, very precise calculations are essential in order to separate the marital 
and non-marital points earned by the member.  A reserve pension is calculated 
using “points” instead of using the number of months of service during the 
marriage. 


 2. Ask for the last 12-24 months of LES as the reserve income can vary greatly from 
month to month and each LES may not cover an entire month.   


 D. All past or present servicemembers:  
  1. Always ask for Thrift Savings Plan statements, even if the LES doesn’t show any 


current contributions. 
  2. Inquire about any disability payments presently received and about the status of any 


application for disability benefits or payments. 
 E. Financial affidavit:  
  1. If you represent the military member, all categories of pay should be reported on the 


financial affidavit. 
  2. Even if the military pension has not vested, it should be listed on the financial affidavit 


as a contingent asset so as to avoid a future claim of an omitted asset or fraud on the 
member’s financial affidavit. See Florida Family Law Rule of Procedure 12.540. 


 F. Subpoena to DFAS 
 1. Defense Finance and Accounting Service will not honor a subpoena from an attorney 


or the clerk of court.  A subpoena to DFAS must be signed by the judge 
 2. Federal Privacy Act of 1974 precludes disclosure of records in a system of records 


without the written consent of the subject of the records or "pursuant to the order of a 
court of competent jurisdiction". See 5 U.S.C. 552a(b)(11). An order of the court for 
the purposes of the Privacy Act is an order or writ requiring the production of the 
records signed by a judge or magistrate. For more information see 32 CFR parts 97 and 
725 (2005).  


 G. Leave as an asset: Look at the member’s leave balance, which is indicated on the LES.  
Up to 60 days of leave can be cashed out at retirement, and it is paid at the rate of base pay 
only. Many members will want to take “terminal leave” instead of cashing it out, but that 
doesn’t change its characterization as an asset. 
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XXI. PARENTING CONSIDERATIONS 
 A. Long distance parenting plan 
  1. Consider creating multiple plans for if the parties live in the same city, within 100 


miles, in the United States and in different countries. 
  2. The military schedule can be unpredictable and doesn’t necessarily track the school 


schedule.  Build in some flexibility or make up time. 
  3. Consider adding a provision that the member can have additional timesharing during 


pre-deployment or post-deployment leave. 
  4. Make provisions for contact between the servicemember and the child, including, but 


not limited to, electronic communication by webcam, telephone, or other available 
means. Consider the impact of time changes and time zones and get creative!  


 B. Relocation  
  1. Florida Statute 61.13001 has no special provisions for military members 
  2. Practice tip: Relocation is extremely likely when one parent is on active duty.  Plan for 


this in your settlement agreements and inform your clients of the steps to relocate in 
the future. 


 C. Parenting time during military service 
  1. Florida Statute 61.13002(2) 
   (a) Applies when parent will be gone in excess of 90 days and their ability to comply 


with timesharing is materially affected 
   (b) Allows parent to designate a family member, a stepparent, or a relative of the child 


by marriage to exercise timesharing with the child on the parent’s behalf.  This does 
not cover friends or the parent’s girlfriend or boyfriend. 


   (c) Designation must be made in writing at least 10 working days before the 
timesharing commences. 


   (d) Non-deploying parent has burden to object, and may only object to the appointment 
of the designee on the basis that the designee’s time-sharing visitation is not in the 
best interests of the child.   


  2. Practice tip: Encourage your clients to think ahead and plan for this contingency.  
Florida Statute 61.13002(3) provides that “Agreements on designation of persons to 
exercise time-sharing with the child on the parent’s behalf may also be made at the time 
of dissolution of marriage or other child custody proceedings.”  
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PRACTICE AND PROCEDURE 
 
I.   JURISDICTION 
 


A. SUBJECT MATTER JURISDICTION 
 
            1. Circuit Court - Dissolution proceedings are equitable proceedings and 


should be heard in circuit court as provided in Article 5 § 20 (3), of the 
Florida Constitution.  Additionally, Florida Statute § 61.011 states that 
dissolution of marriage cases should be heard in chancery. 


 
  2. A Family Division has been mandated by Supreme Court for each Circuit. 
 
       3. County Court - special jurisdiction for uncontested dissolution cases. 
 
       4. Residence Requirement - 
 


a. It is important to establish residency because Florida has a 
compelling state interest to avoid intrusion upon the rights of a sister 
state and to protect decrees from future attack by other courts.  
Coons v. Coons, 765 So. 2d 167 (Fla. 1st DCA 2000). 


 
b. One of the parties must have resided in Florida for 6 months prior to 


the filing of the petition before the court will obtain subject matter 
jurisdiction, Section 61.021, Florida Statutes.  The non-resident 
party may file for dissolution of marriage based on the other party’s 
residence.  Loffler v. Loffler, 620 So. 2d 1048 (Fla. 1st DCA 1993). 
Burden of proof rests with petitioning spouse as to residency of non-
filing spouse and failure to prove residency requirement should 
sustain a motion to dismiss. Mikulec v. Mikulec, 47 So.3d 851 (Fla. 
4th DCA 2010).  


 
    c. Failure to meet the statutory requirement of residency is a 


jurisdictional defect requiring dismissal.  Keveloh v. Carter, 699 So. 
2d 285 (Fla. 5th DCA 1997), Grey v. Grey, 995 So. 2d 623 (Fla. 2d 
DCA 2008); Speigner v. Speigner, 621 So. 2d 758 (Fla. 1st DCA 
1993) (Compliance with the six month residency must be pled and 
proved or court will lack jurisdiction to enter a final judgment of 
dissolution).  


     
Challenges to subject matter jurisdiction, including challenges to the 
petitioner’s allegations of residency, may be made at any time. Fla. 
Fam. L. R. P. 12.140.  Indicia of residency include: place of voter 
registration, automobile tag, place of employment, a filed statement 
of domicile, location of real property owned, record of utility 
payments, telephone, residence of minor children, place homestead 
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exemption is claimed, place “family home” is maintained, driver’s 
license address. 
 


d. Judgements and orders rendered by a court that had no subject matter 
jurisdiction are void ab initio. Scudder v. Scudder, 42 Fla. L. Weekly 
D2243 (Fla. 2d DCA 2017). In Scudder, the Court found that the 
trial court erred in denying the wife’s challenge to the Florida court’s 
subject matter jurisdiction over the parties and their children, without 
first affording the parties with an evidentiary hearing. The wife’s 
challenge was partially based on the fact that the husband’s 
UCCJEA Affidavit reflected that all of the parties’ children resided 
in a foreign country for 2 years prior to the commencement of the 
dissolution proceedings and the wife further alleged that neither 
party nor their children every established residence in Florida.  


 
d. Residency must be corroborated. This may be by a valid Florida 


driver’s license, a Florida voter registration card or the testimony or 
affidavit of a third party.  § 61.052(2), Florida Statute; Fernandez v. 
Fernandez, 632 So. 2d 638 (Fla. 2d DCA 1994), affirmed at 
Fernandez v. Fernandez, 648 So. 2d 712 (Fla. 1995) (Where  
petitioner/wife did not testify as to residency, court's jurisdiction 
could be established by sworn allegations and admissions by both 
parties, along with corroborating testimony of wife's father.) 


 
 An admission of residence by both parties in the pleadings is 


insufficient.  Speigner v. Speigner, 621 So. 2d 758 (Fla. 1st DCA 
1993); Orbe v. Orbe, 651 So. 2d 1295 (Fla. 5th DCA 1995) (The 
standard of proof for residence requirements is clear and convincing 
evidence.  An affidavit submitted in support of a motion to dismiss 
challenging the petitioner's residency allegations must be sworn to 
or notarized.) 


 
e. Definition of a resident:  


 
            (1) Residency under § 61.021, Florida Statute means an actual 


presence in Florida combined with the intention of residing 
in Florida indefinitely.  Person need not be physically in state 
for the  entire 6 months; they can travel.  Copas v. Copas, 
687 So. 2d 885 (Fla. 2d DCA 1997); Rowland v. Rowland, 
868 So. 2d 608 (Fla. 2d DCA 2004). 


 
            (2) Generally, whether a party is a resident within the meaning 


of § 61.021 is both a question of law and fact to be settled or 
determined from the facts of each particular case.  Fowler v. 
Fowler, 22 So. 2d 817 (Fla. 1945). 
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 (3) Legal residence carries the same meaning as “domicile.” 
Legal residence and domicile both refer to the place where a 
person has fixed an abode with the present intention of 
making it his or her permanent home. Keveloh v. Carter, 
699 So. 2d 285 (Fla. 5th DCA 1997).  


 
  (4) But see McCarthy v. Alexander, 786 So. 2d 1284 (Fla. 2d 


DCA 2001)(The technical distinction between domicile and 
residence is the proof required to establish each. Domicile 
involves the intent of an individual to make Florida his or 
her legal residence, the place where an individual has a true 
fixed and permanent home, to which he intends to return 
whenever he is absent.  A party may have several 
residences.  See also Weiler v. Weiler, 861 So. 2d 472 (Fla. 
5th DCA 2003). 


 
(5) Change of domicile does not necessarily defeat court's 


jurisdiction. Merritt v. Merritt, 369 So. 2d 1005 (Fla. 2d 
DCA 1979) (Once statutory residence requirement was met 
and petition of dissolution filed, it did not matter that 
husband had changed domicile to another state prior to the 
final hearing.) 


 
  (6) Maintaining a vacation home or temporary home for 6 


months is not adequate. Gillman v. Gillman, 413 So. 2d 
412 (Fla. 4th DCA 1982), disapproved on other grounds by 
Fernandez v. Fernandez, 648 So. 2d 712 (Fla. 1995).  The 
mere intent to make a home in the future is also inadequate. 
Keveloh v. Carter, 699 So. 2d 285 (Fla. 5th DCA 1997). 


 
 (7) Even if a party’s presence in Florida is de minimus, the trial 


court may assume jurisdiction if it finds the chief seat of a 
party’s affairs and interests remained in Florida, creating 
presence and the requisite objective intent to be a Florida 
resident.  Jenkins v. Jenkins, 915 So. 2d 1248 (Fla. 4th 
DCA 2005).  


 
 (8) Residency is judged as of the date of filing.  Hamilton v. 


Michieli, 954 So. 2d 739 (Fla. 3d DCA 2007).  A 
subsequent move does not divest the court of jurisdiction, 
Merritt, supra, but may affect proof of the petitioner's 
intent as of the date of filing. 


 
(9) Military personnel and spouses: 


 
(a)  Presumed residents of Florida while living in state, 
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§ 47.081, Florida Statute. 
 


(b)  Florida resident before entering military who never 
established a permanent residence elsewhere 
continues to be Florida resident.  Sheppard v. 
Sheppard, 286 So. 2d 37 (Fla. 1st DCA 1973); 
Bofonchik v. Smith, 622 So. 2d 1355 (Fla. 1st DCA 
1993) (Movement within the military does not 
necessarily affect a service member's or spouse's 
choice of residence); Morgan v. Morgan, 679 So. 2d 
342 (Fla. 2d DCA 1996) (A member of the service 
can be a resident of Florida for purposes of personal 
jurisdiction, even though absent from the state due 
to a tour of duty.)  Coons v. Coons, supra.  
Likewise, a spouse’s moves with a member of the 
service do not preclude the court from exercising 
jurisdiction in Florida although the spouse is absent 
from the state.  See also Bowers v. Bowers, 287 So. 
2d 722 (Fla. 1st DCA 1973). 


 
(c)  However, where foreign service couple never had 


been physically present in Florida for six months, 
although domicile in Florida can be established, 
residency to satisfy Florida Statute § 61.021 cannot.  
McCarthy v. Alexander, supra. 


 
(10) Multiple residences – Court must find Florida "the chief 


seat of the party’s household affairs or home interests." 
Beaucamp v. Beaucamp, 508 So. 2d 419 (Fla. 2d DCA 
1987). 


 
(11) Foreign citizens can be residents of Florida if present with 


requisite intent, even though lacking permanent residency 
status.  Furthermore, such foreigners can be residents even 
where there exists the possibility of deportation.  They only 
lose their "domicile" when actually deported.  Perez v. 
Perez, 164 So. 2d 561(Fla. 3d DCA 1964); Nicolas v. 
Nicolas, 444 So. 2d 1118 (Fla. 3d DCA 1984); Vergara v. 
Vergara, 507 So. 2d 771 (Fla. 3d DCA 1984). 


 
(12) A person’s non-immigrant status does not bar his or her 


ability to establish residency under § 61.021, although that 
status may be a factor in determining whether the person 
has a bona fide intent to remain in the state indefinitely.  
Weber v. Weber, 929 So. 2d 1165 (Fla. 2d DCA 2006). 
Lack of subject matter jurisdiction (not as a matter of law 
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simply based on the petitioning spouse’s temporary visa 
status) based on facts presented include the wife failing to 
prove intent to remain permanently when she filed repeated 
affidavits to renew her passport, which certified that she 
was in the country temporarily, and a failure to notify the 
German government, as required by law, that she was no 
longer a resident of Germany. Rudel v. Rudel, 111 So.3d 
285 (Fla. 4th DCA 2013).  


 
5. Impact of the death of a party: 
 


a. The death of a party terminates the marriage by operation of law.  If 
a party dies before a written final judgment is entered, the court 
lacks jurisdiction to enter a final judgment.  Even when dissolution 
of marriage has been orally pronounced by trial court, if the spouse 
dies before entry of final judgment of dissolution, trial court is 
without jurisdiction to enter a final judgment.  MacLeod v. Hoff, 
654 So. 2d 1250 (Fla. 2d DCA 1995).  But see, Kaufman v. 
Herrman, 748 So. 2d 310 (Fla. 4th DCA 1999), rev. denied 766 So. 
2d 221 (Fla. 2000). (In personal injury action, where verdict 
rendered but not reduced to written and signed final judgment prior 
to death of one party, verdict stands.)    


 
b. When a bifurcated judgment is entered and signed which dissolves 


the marriage and reserves jurisdiction over support and property 
matters, the court has jurisdiction to conclude all matters despite the 
intervening death of a party. Becker v. King, 307 So. 2d 855 (Fla. 
4th DCA 1975); Baggett v. Baggett, 309 So. 2d 223 (Fla. 2d DCA 
1975).  


 
c. When a judgment dissolving the marriage is entered but there is a 


motion for rehearing pending and one of the parties dies, the case 
can still be completed. Fernandez v. Fernandez, 648 So. 2d 712 (Fla. 
1995) (Where trial court had jurisdiction to enter a final judgment 
dissolving marriage, and did so before wife's death, reserving 
jurisdiction on remaining issues, the court had jurisdiction to enter a 
subsequent final judgment); Gaines v. Sayne, 764 So. 2d 578 (Fla. 
2000) (Divorce judgment shall stand when one party dies while the 
divorce proceeding is pending on rehearing where rehearing does 
not challenge the portion of judgment granting the dissolution.) 


 


  NOTE:  Johnson v. Feeney, 507 So. 2d 722 (Fla. 3d DCA 1987) 
(Husband’s death after entry of final judgment, but before 
disposition of timely filed motion for rehearing, divests court of 
jurisdiction to make the judgment final (disapproved by the Fla. 
Supreme Court to the extent it is contrary to their opinion in 
Barnett, infra.)  
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d. The death of a party after the entry of a dissolution decree, but 


during the time allotted for filing a motion for rehearing, does not 
affect the dissolution decree.  Barnett v. Barnett, 768 So. 2d 441 
(Fla. 2000). 


 
e. Although a party’s death terminates the trial court’s jurisdiction in a 


dissolution action, the court retains jurisdiction over the child.   
Anderson v. Garcia, 673 So. 2d 111 (Fla. 4th DCA 1996).     


 
f.  Where a party obtains a default final judgment and the other party 


files a Motion to Set Aside based on excusable neglect subsequent to 
which the party who obtained the default dies, the court may set 
aside the final judgment and determine the issues as if the parties 
were living.  Taylor v. Wells, 265 So. 2d 402 (Fla. 1st DCA 1972). 


 
g. Where a motion for attorney’s fees is filed prior to the death of a 


party, the trial court retains jurisdiction as to that issue.  Clark v. 
Clark, 802 So. 2d 478 (Fla. 3d DCA 2001); Levine v. Horowitz, 67 
So. 3d 1145 (Fla. 3d DCA 2011). 


 
h. The trial court terminated the father’s parental rights, the father 


appealed the trial court’s order, and during the appeal the father 
died. The appellate court relinquished jurisdiction to the trial court. 
The trial court may determine if termination of parental rights was in 
the child’s best interests because the termination of parental rights 
may have an adverse consequence relating to any wrongful death 
action relating to the father’s death. C.A. v. Dept. of Children & 
Families, 16 So. 3d 888 (Fla.  4th DCA 2009).  


 
6. Bifurcation – Retention of Jurisdiction 
 


a. Bifurcation refers to the situation where the court grants the 
dissolution and reserves jurisdiction on all or most remaining issues. 
Davis v. Dieujuste, 496 So. 2d 806 (Fla. 1986) (The concept of 
divisible divorce recognizes that a dissolution proceeding has two 
separable aspects, that which relates to the marital res, and that 
which relates to property rights and the obligations of the parties.) 


 
b. The court has the power to bifurcate, but the court's discretion is 


limited to those circumstances in which a split procedure is "clearly 
necessary for the best interests of the parties or their children." 
Claughton v. Claughton, 393 So. 2d 1061 (Fla. 1981); Woods v. 
Woods, 610 So. 2d 71 (Fla. 4th DCA 1992) (Bifurcating issues in 
dissolution cases should be the exception rather than the rule); 
Weasel v. Weasel, 419 So. 2d 698 (Fla. 4th DCA 1982). (Trial court 
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should exercise its discretion to bifurcate only in exceptional 
circumstances); Murphy v. Murphy, 621 So. 2d 455 (Fla. 4th DCA 
1993) (Bifurcation of dissolution where the court first entered 
judgment dissolving marriage and subsequently heard issue of child 
custody was proper where both parties were able to present evidence 
at the custody hearing, and no prejudice resulted to either party); 
Williams v. Williams, 659 So. 2d 1306 (Fla. 4th DCA 1995) (Trial 
court’s decision to bifurcate dissolution proceeding by directing 
parties to mediate issue of rehabilitative alimony after dissolution 
was entered was not supported by exceptional circumstances);  
Barnett v. Barnett, 743 So. 2d 105 (Fla. 4th DCA 1999)(The 
impending death or terminal illness of a party is the type of 
exceptional circumstance contemplated by the case law which can 
justify bifurcation of a dissolution proceeding.)   


 
c. Bifurcation is distinguishable from situations where the trial court 


reserves jurisdiction to make delayed awards, which require a 
specific reservation in the final judgment or a legally recognized 
basis for modification. See Roberts v. Roberts, 689 So. 2d 378 (Fla. 
4th DCA 1997) (Trial court was not required to reserve jurisdiction 
in divorce case until results of pending contingency fee cases in 
husband’s law office became known.  The future contingency fees 
could be reflected in the wife’s alimony award, and possibly a future 
modification of that award); See also Silverman v. Silverman, 715 
So. 2d 1155 (Fla. 4th DCA 1998). 


 
d. Property Rights: 
 


(1) If the court has jurisdiction to decide property rights, the 
entry of a final judgment bars later adjudication of these 
rights in a subsequent proceeding unless there is a specific 
reservation in the judgment.  Davis v. Dieujuste, 496 So. 2d 
806 (Fla. 1986); Allison v. Allison, 605 So. 2d 130 (Fla. 4th 
DCA 1992). 


 
(2) If the court has not acquired jurisdiction to adjudicate 


property questions, the issues may be handled separately in 
later litigation.  


 
(3) The court cannot alter property rights after final judgment, 


but can enforce rights determined in the judgment without 
express reservation. Kennedy v. Kennedy, 638 So. 2d 577 
(Fla. 3d DCA 1994) (Trial court retained jurisdiction to 
enforce distribution of proceeds from sale of marital 
residence without specific reservation of jurisdiction).  
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  See also Smilack v. Smilack, 858 So. 2d 1072 (Fla. 5th DCA 
2003).  


 
(4) A dissolution decree which does not resolve property rights 


renders the parties tenants in common of any property which 
was owned jointly during the marriage.  Either ex-spouse 
may then petition for partition as a matter of law, and both 
parties may have mutual obligations to pay charges on the 
property held in common. Chaney v. Chaney, 619 So. 2d 440 
(Fla. 2d DCA 1993); Babb v. Babb, 771 So. 2d 1215 (Fla. 
5th DCA 2000).  


 
(5) A reservation of jurisdiction to consider permanent or 


rehabilitative alimony is broad enough to include equitable 
distribution.  Since equitable distribution is to precede the 
determination of alimony, a reservation of jurisdiction to 
consider permanent or rehabilitative alimony necessarily 
includes a reservation of jurisdiction to determine equitable 
distribution. Reis v. Reis, 739 So. 2d 704 (Fla. 3d DCA 
1999).  


 
(6) A trial court always has the inherent jurisdiction to enforce 


its previously entered orders.  Huml v. Collins, 739 So. 2d 
633 (Fla. 3d DCA 1999), rehearing denied September 22, 
1999; Erickson v. Erickson, 998 So. 2d 1182 (Fla. 1st DCA 
2008); Weaver v. Hotchkiss, 972 So. 2d 1060 (Fla. 2d DCA  
2008).  


 
e. Alimony: 
 


    (1) If permanent periodic or rehabilitative alimony is awarded in 
a final judgment, the court retains jurisdiction to modify the 
award at any time during the period provided for support. 
Kelsey v. Kelsey, 636 So. 2d 77 (Fla. 4th DCA 1994), See 
also Cohen v. Cohen, 637 So. 2d 20 (Fla. 4th DCA 1994) 
and Mouton v. Mouton, 590 So. 2d 40 (Fla. 2d DCA 1991). 
It is the end of the term for rehabilitative alimony, rather 
than the status of the spouse’s obligation for payments, 
which determines the time limits for filing a petition for 
modification. 


 
     Even though a petition for modification was filed after the 


final payment was made, if it was filed within the term 
provided for rehabilitative alimony, the trial court had 
jurisdiction to consider the petition for modification.  Rey v. 
Rey, 755 So. 2d 181 (Fla. 3d DCA 2000)(The Court should 
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have reserved jurisdiction to modify its alimony award in the 
future.  Although the Husband’s ability to pay alimony was 
limited because of child support obligations at the time of the 
dissolution of marriage, the reduction of Husband’s 
obligation when each child emancipates may constitute a 
change in circumstances). 


 
     There is no provision in the law for nonmodifiable 


permanent alimony by order of the court. Smith v. Smith, 
689 So. 2d 1312 (Fla. 5th DCA 1997); Betancourt v. Nunez, 
962 So. 2d 940 (Fla. 3d DCA 2007). 


 
(2) If no alimony of any type is awarded, the court has no 


authority to later award alimony absent a specific reservation 
in the judgment. Richards v. Richards, 569 So. 2d 935 (Fla. 
1st DCA 1990). 


 
             (3) A reservation of jurisdiction to hear alimony issues is 


discretionary, Shaw v. Shaw, 334 So. 2d 13 (Fla. 1976), but 
the court should do so only if the facts demonstrate that a 
change in circumstances in the future that will affect either 
the need for or ability to pay alimony is likely Barko v. 
Barko, 557 So. 2d 932 (Fla. 5th DCA 1990); Herman v. 
Herman, 889 So. 2d 128 (Fla. 1st DCA 2004); or if a 
disparity in income and resources makes it likely that one 
party will need alimony in the future. Eckroade v. Eckroade, 
570 So. 2d 1347 (Fla. 3d DCA 1990).  


 
            (4) There must presently appear in the record foreseeable 


circumstances to take place in the future as would at that 
time support an award of alimony.  Roy v. Roy, 522 So. 2d 
75 (Fla. 4th DCA 1988). 


 
(5) By awarding nominal alimony, the court retains jurisdiction 


to modify an alimony award should there be a substantial 
change of circumstances in the future which would warrant 
it.  Davis v. Davis, 691 So. 2d 626 (Fla. 5th DCA 1997); 
Perkovich v. Humphrey-Perkovich, 2 So. 3d 348(Fla. 2d 
DCA 2008). 


 
f. Attorney's Fees/Costs: 
 


(1) There must be a reservation in the judgment if attorney's fees 
are to be awarded at a later date even where parties stipulated 
that the trial court was to retain jurisdiction to award fees.  
Where there is no reservation of jurisdiction in the final 
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judgment, the court has no jurisdiction to amend the final 
order to include one.  Meyer v. Meyer, 525 So. 2d 462 (Fla. 
4th DCA 1988).  


 
(2) Trial court should have reserved jurisdiction to consider 


issue of attorney’s fees where wife requested fees in 
pleadings and filed timely motion for rehearing although she 
did not present evidence on fees at hearing.  The application 
for fees and costs implicitly carried with it a request for a 
separate hearing on the amount in the event the court found 
entitlement at the final hearing.  Seigel v. Seigel, 715 So. 2d 
326 (Fla. 2d DCA 1998). 


 
(3) See also Evans v. Evans, 801 So. 2d 130 (Fla. 4th DCA 


2001) (Trial court’s denial of fees to the wife reversed; 
although she did not put on evidence as to fees at the final 
hearing, she sought them in her pleadings, as well as in 
opening and closing statements.) 


 
(4) A party must plead and prove entitlement to attorney’s fees 


while the court has jurisdiction over the matter, because if 
the action is concluded by an order which makes no 
allowance for fees, nor reserves jurisdiction to do so, fees 
can no longer be sought or granted. Cibula v. Cibula, 578 So. 
2d 519 (Fla. 4th DCA 1991); McHugh v. McHugh, 819 So. 
2d 947 (Fla. 4th DCA 2002).  


 
(5) However, see Yavitz v. Martinez, Charlip, Delgado & 


Befeler, 568 So. 2d 103 (Fla. 3d DCA 1990) (Where order of 
dismissal failed to include reservation of jurisdiction as to 
fees, order could be modified per Rule 1.540 (b) to include 
reservation.)  See also, Osherow v. Osherow, 727 So. 2d 
1091 (Fla. 4th DCA 1999); Sottile v. Sottile, 551 So. 2d 608 
(Fla. 5th DCA 1989) and Syger v. Syger, 828 So. 2d 449 
(Fla. 4th DCA 2002).  


 
(6) When a party files a voluntary dismissal of a dissolution, if 


properly pled and noticed, the court has the authority to 
award a reasonable attorney’s fees, as well as costs in 
accordance with Florida Statute § 61.16.  Wiggins v. 
Wiggins, 446 So. 2d 1078 (Fla. 1984). 


 
(7) A request for fees must be specifically pled under § 61.16, 


which is a discretionary fee provision.  Bull v. Bull, 584 So. 
2d 171 (Fla. 1st DCA 1991); Cruse v. Cruse, 752 So. 2d 121 
(Fla. 1st DCA 2000). 
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(8) Fees cannot be awarded for hours worked during a period for 


which no request for fees was made.  Longmeier v. 
Longmeier, 921 So. 2d 808 (Fla. 1st DCA 2006). 


 
(9) Court need not reserve jurisdiction to award costs because 


they are statutory allowances.  A request for costs should be 
made within a reasonable time after final judgment.  Golub 
v. Golub, 336 So. 2d 693 (Fla. 2d DCA 1976); Maas v. 
Maas, 440 So. 2d 494 (Fla. 2d DCA 1983). 


 
(10) Attorney’s fees are awardable under §61.16 only where there 


is a showing of both need on the part of the recipient spouse 
and an ability to pay on the part of the paying spouse. Sisca 
v. Sisca, 165 So. 3d 689 (Fla. 4th DCA 2015); Phillis v. 
Ford, 68 So. 3d 257 (Fla. 4th DCA 2010).  


 
 (11) The purpose of §61.16 is to ensure that both parties have an 


equal opportunity to obtain competent legal counsel. 
Therefore, where marital property has been equitably 
distributed and the parties’ incomes have been equalized 
through alimony, the trial court should not award attorney’s 
fees. Hutchinson v. Hutchinson, 185 So.3d 528 (Fla. 1st 
DCA 2015). 


 
(12) Under §61.16, in considering the financial resources of both 


parties, the trial court is required to make findings regarding 
the parties’ respective financial needs and abilities to pay. A 
trial court’s failure to make a finding as to a party’s need 
and/or ability to pay requires reversal. Beckstrom v. 
Beckstrom, 183 So. 3d 1067 (Fla. 4th DCA 2015), citing 
DeLillo v. DeLillo, 848 So. 2d 454 (Fla. 4th DCA 2003).  


 
(13) The trial court has discretion in considering the parties’ 


litigation conduct to limit an award of attorney’s fees under 
§61.16, even where the party that benefits from the ruling 
occupies the superior financial position. Rosaler v. Rosaler, 
42 Fla. L. Weekly D1904 (Fla. 4th DCA 2017). 


 
(14) Any order awarding fees must include express findings 


regarding the number of hours reasonably expended and a 
reasonable hourly rate for the type of litigation involved. 
E.g., Smith v. Smith, 42 Fla. L. Weekly D1922 (Fla. 4th 
DCA 2017).  


 
 







12 
 


  7.  Statutory Creation of Subject Matter Jurisdiction: 
 


a. Subject matter jurisdiction may not be created by waiver, 
acquiescence or agreement of the parties, but must arise solely by 
virtue of law. Chapoteau v. Chapoteau, 659 So. 2d 1381 (Fla. 3d 
DCA 1995).  Wife’s request for child support award does not 
constitute a waiver of her objection to the court’s subject matter 
jurisdiction for determination of custody and visitation.  However, 
absent a timely appeal, Rule 12.540, Florida Family Law Rules of 
Procedure, is the only procedural vehicle to set aside a final 
judgment entered by a court lacking subject matter jurisdiction.  
Mannino v. Mannino, 980 So. 2d (Fla. 2d DCA 2008). 


. 
b. A voluntary dismissal filed by a plaintiff/petitioner divests the court 


of jurisdiction to determine any pending motions of 
defendant/respondent, Durie v. Hanson, 691 So. 2d 485 (Fla. 5th 
DCA 1992), or enter further orders, Russell v. Russell, 709 So. 2d 
660 (Fla. 5th DCA 1998).  However, the filing of a voluntary 
dismissal of a dissolution action does not divest the trial court of 
jurisdiction to hear the opposing party’s motion to vacate that order 
of dismissal.  Nathanson v. Nathanson, 693 So. 2d 1061 (Fla. 4th 
DCA 1997).    


 
c. Subject matter jurisdiction over child custody matters is governed by 


the Uniform Child Custody and Enforcement Jurisdiction Act 
(“UCCJEA”); Florida Statute § 61.501, (formerly the UCCJA, 
Florida Statute §  61.1308).  The UCCJEA defines a child’s “home 
state” as “the state in which a child lived with a parent or person 
acting as a parent for at least 6 consecutive months immediately 
before the commencement of a child custody proceeding . . . A 
period of temporary absence of any of the mentioned persons is part 
of the period.” §61.503(7), Florida Statute. A temporary absence 
may be for a long length of time if facts support intent to return to 
Florida. Sarpel v. Eflani, 65 So.3d 1080 (Fla. DCA 2011)(family’s 
travel to Turkey in March of 2006 was not intended to be a 
permanent move such that the children’s absence from Florida was a 
“temporary absence” although they had been in Turkey for over 7 
months at the time the Husband’s petition was filed). A custody 
award made where the requirements of the UCCJA (now the 
UCCJEA) are not met is void. Gonzalez v. Gonzalez, 654 So. 2d 
257 (Fla. 3d DCA 1995). Where state court has subject matter 
jurisdiction over a custody matter, personal jurisdiction over the 
nonresident parent is not required. Cleveland v. Cleveland, 692 So. 
2d 304 (Fla. 4th DCA 1997).  However, the subject matter 
jurisdiction created by the UCCJA (now the UCCJEA) for a court to 
make a custody determination does not automatically endow the 
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court with the jurisdiction to determine child support issues related 
to a foreign support order.  Jesse v.  D.O.R., 711 So. 2d 1179 (Fla. 
2d DCA 1998). Subject matter jurisdiction may be an issue on 
appeal. Holub v. Holub, 54 So. 3d 585 (Fla. 1st DCA 2011). It is not 
sufficient that Florida was the place where the child was conceived 
to confer jurisdiction pursuant to the UCCJEA. Schaffer v. Ling, 76 
So. 3d 940 (Fla. 4th DCA 2011). Further, in a child custody 
proceeding, subject matter jurisdiction under the UCCJEA cannot be 
conferred by waiver or agreement of the parties. Scudder v. Scudder, 
42 Fla. L. Weekly D2243 (Fla. 2d DCA 2017)(reversing trial court’s 
denial of wife’s challenge to Florida’s subject matter jurisdiction 
where the husband’s UCCJEA Affidavit reflects that the parties’ 
children had resided in a foreign country for the two years 
immediately preceding the filing of the dissolution of marriage 
proceeding). 


 
d. Note that failure to file a UCCJEA affidavit does not necessarily 


deprive a court of subject matter jurisdiction where there is 
sufficient information from which the court can determine 
jurisdiction.  In re T.L. v. State Department of Health and 
Rehabilitative Services, 392 So. 2d 288 (Fla. 5th DCA 1980).  For a 
thorough discussion, see Strommen v. Strommen, 927 So. 2d 176 
(Fla. 2d DCA 2006). 


 
e. Chapter 88 of the Florida Statutes, formerly known as “URESA” 


and now known as the Uniform Interstate Family Support Act 
(UIFSA) provides the basis for the court to exercise subject matter 
and personal jurisdiction in actions to establish and enforce child 
support obligations across state lines. NOTE: All U.S. states and 
territories have enacted the UIFSA.  


 
  8. Writs 


There is a Florida Family Law Rule of Procedure governing extraordinary 
remedies and a Florida Rule of Appellate Procedure which covers the 
same subject matter.  See Fla. Fam. L. R.  P. 12.630; Fla. R. App. P. 9.100.  
There are four separate writs available and utilized by the practitioner (I 
have not included a Writ of Habeas Corpus in this discussion): 
 
a. Writs of Certiorari:  


 
(1) Certiorari is available when a lower court has acted in 


excess of its jurisdiction or departed from the essential 
requirements of the law.  See generally State ex rel Boyles 
v. Florida Parole & Probation Commission, 436 So. 2d 207 
(Fla. 1st DCA 1983). 
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(2) The four distinguishing characteristics of a petition for writ 


of certiorari are: certiorari is available only if no direct 
appellate remedy is provided by law, the reviewing court 
has discretion to decide whether to rule on the merits in a 
certiorari proceeding, the scope of review in a certiorari 
proceeding is much narrower than the scope of review on 
appeal, and certiorari is available only to review judicial 
and quasi-judicial decisions and never legislative action. 
See Haines City Community Dev. v. Heggs, 658 So. 2d 523 
(Fla. 1995); G-W Dev. Corp. v. Village of North Palm 
Beach Zoning Bd. of Adjustment, 317 So. 2d 828 (Fla. 4th 
DCA 1975).; Williams v. Oken, 62 So. 3d 1129 (Fla. 
2011).  


 
(3) The Florida Supreme Court does not have jurisdiction to 


entertain petitions for common law certiorari or issue 
common law writs of certiorari.  See Trepal v. State, 754 
So. 2d 702 (Fla. 2000); 1-888-Traffic Schools v. Chief 
Circuit Judge, Fourth Judicial Circuit, 734 So. 2d 413 (Fla. 
1999); Vetrick v. Hollander, 464 So. 2d 552 (Fla. 1985); 
Haines City Cmty. Dev. v. Heggs, 658 So. 2d 523 (Fla. 
1995).  District Courts of Appeal may issue writs of 
certiorari.  Art. V, § 4(b)(3), Fla. Const.; Fla. R. App. P. 
9.030(b)(3).  Circuit courts may issue writs of certiorari.  
Art V, § 5(b), Fla. Const.; Fla. R. App. P. 9.030(c)(3). 


 
(4)  Examples. Civil contempt are properly reviewed by 


certiorari. See Knorr v. Knorr, 751 So. 2d 64 (Fla. 2d DCA 
1999). The applicable standard of review is whether the 
challenged order (1) constitutes a departure from the 
essential requirements of the law; (2) causes material 
injury through the remainder of the proceedings below; 
and (3) causes injury that is irreparable, as it effectively 
leaves no adequate remedy at law. See Jackson v. Jackson, 
98 So. 3d 112 (Fla. 2d DCA 2012). An order compelling 
the production of documents by a nonparty is reviewable 
by certiorari because he or she has no adequate remedy by 
appeal. Rowe v. Rodriguez-Schmidt, 89 So. 3d 1101 (Fla. 
2d DCA 2012). Order for DNA testing are subject to 
review by certiorari. J.S. v. S.M.M., 67 So. 3d, 1231 (Fla. 
2d DCA 2011)(Trial court’s order finding putative 
biological father had to pursue paternity action even 
though child was conceived and born during husband and 
wife’s marriage and requiring child and putative biological 
father to submit to DNA testing would result in irreparable 
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harm if improper, and thus had certiorari jurisdiction to 
review order; erroneous order for genetic testing could not 
be corrected through direct appeal). Petition for Writ of 
Certiorari was granted as to wife’s waived attorney-client 
privilege when an amount of her conversation with 
counsel were in the presence of her daughter and/or son-
in-law. On remand, the trial court was ordered to make a 
factual determination, after the presentation of evidence, 
as to whether wife’s communications with counsel in the 
presence of her daughter and son-in-law were intended to 
remain confidential as to other third parties, and whether 
the disclosure to the daughter and son-in-law, within 
factual presented by the case, was reasonably necessary 
for the transmission of communications. Witte v. Witte, 
126 So.3d 1076 (Fla. 4th DCA 2012).  


 
b. Writs of Prohibition: 


 
(1) Prohibition is the proper remedy to prohibit a lower court 


from exceeding its jurisdiction or usurping jurisdiction over 
matters not within its jurisdiction.  Florida Power & Light 
Co. v. Albert Litter Studios, Inc., 896 So. 2d 891 (Fla. 3d 
DCA 2005). 


 
(2) If the lower court is erroneously proceeding in excess of its 


jurisdiction, the writ must be granted.  Hobbs v. State, 689 
So. 2d 1249 (Fla. 4th DCA 1997),abrogated on other 
grounds by Topps v. State, 865 So. 2d 1253 (Fla. 2004)). 


 
(3) An application for a writ of prohibition cannot be filed until 


the lower tribunal has actually taken action in which it does 
not have jurisdiction.  J. A. Jones Const. Co. v. State, Dept. 
of General Services, 356 So. 2d 863 (Fla. 1st DCA 1978); 
Rutas Aereas Nacionales v. Cauley & Martin, Inc., 160 So. 
2d 168 (Fla. 3d DCA 1964). 


 
(4) The mere apprehension that a court is about to act beyond 


or in excess of its jurisdiction cannot support an application 
for the writ.  Rutas Aereas Nacionales v. Cauley & Martin, 
Inc., 160 So. 2d 168 (Fla. 3d DCA 1964). 


 
(5) The Supreme Court may issue writs of prohibition.  Art. V, 


§ 3(b)(7), Fla. Const.; Fla. R. App. P. 9.030(a)(3).  District 
Courts of Appeal may issue writs of mandamus.  Art. V, § 
4(b)(3), Fla. Const.; Fla. R. App. P. 9.030(b)(3).  Circuit 
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courts may issue writs of mandamus.  Art V, § 5(b), Fla. 
Const.; Fla. R. App. P. 9.030(c)(3). 


 
(6) Example. Write of Prohibition was denied when party 


sought to prohibit trial court from consideration of a motion 
to modify alimony and child support while an appeal was 
pending. Cooper v. Cooper, 69 So. 3d 977 (Fla. 2d DCA 
2011)(held that a trial court has jurisdiction over a petition 
for prospective downward modification of alimony and/or 
child support even while the appeal of an initial award of 
alimony and child support is pending, the granting of 
modification prospectively would have no effect on the 
order being appealed, citing Atlas v. Atlas, 708 So. 2d 296, 
298 (Fla. 4th DCA 1998)(quoting Merian v. Merhige, 690  
So.2d 678,681 (Fla. 3d DCA 1997).  


 
c. Writs of Mandamus: 
 


(1) Mandamus is a common law remedy used to enforce an 
established legal right by compelling a person in an official 
capacity to perform an indisputable ministerial duty 
required by law.  Smith v. State, 696 So. 2d 814 (Fla. 2d 
DCA 1997). The petitioning party must establish that s/he 
has no adequate remedy at law. Holcomb v. Lee County (In 
Re Estate of Warner), 57 So. 3d 987 (Fla. 2d DCA 2011). 


 
(2) A duty or act is defined as ministerial when there is no 


room for the exercise of discretion, and the performance 
being required is directed by law.  Town of Manalapan v. 
Rechler, 674 So. 2d 789 (Fla. 4th DCA 1996), citing 
Solomon v. Sanitarians' Registration Bd., 155 So. 2d 353 
(Fla. 1963). 


 
(3) The Supreme Court may issue writs of mandamus.  Art. V, 


§ 3(b)(8), Fla. Const.; Fla. R. App. P. 9.030(a)(3).  District 
Courts of Appeal may issue writs of mandamus.  Art. V, § 
4(b)(3), Fla. Const.; Fla. R. App. P. 9.030(b)(3).  Circuit 
courts may issue writs of mandamus.  Art V, § 5(b), Fla. 
Const.; Fla. R. App. P. 9.030(c)(3). 


 
d. Writs of Quo Warranto: 


 
(1) Quo warranto is the proper method to test the exercise of a 


right or privilege, the peculiar powers of which are derived 
from the state. State ex rel Merrill v. Gerow, 79 Fla. 804, 
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85 So. 144 (1920); Belle Island Inv. Co. v. Feingold, 453 
So. 2d 1143 (Fla. 3d DCA 1984). 


 
(2) Quo warranto is the proper remedy for asserting a 


challenge to a public official's right to hold office. See State 
ex rel Bruce v. Kiesling, 632 So. 2d 601 (Fla.1994); State 
ex rel Booth v. Byington, 168 So. 2d 164 (Fla. 1st DCA), 
aff'd 178 So. 2d 1 (Fla. 1965). 


 
(3) Quo warranto is the proper remedy to contest the authority 


of a public officer to take certain actions in an official 
capacity.  See State ex. rel Butterworth v. Kenny, 714 So. 
2d 404 (Fla. 1998); Martinez v. Martinez, 545 So. 2d 1338 
(Fla. 1989); State v. Jorandby, 498 So. 2d 948 (Fla. 1986). 


   
(4) The Supreme Court may issue writs of quo warranto.  Art. 


V, § 3(b)(7)-(8), Fla. Const.; Fla. R. App. P. 9.030(a)(3).  
District Courts of Appeal may issue writs of quo warranto.  
Art. V, § 4(b)(3), Fla. Const.; Fla. R. App. P. 9.030(b)(3).  
Circuit courts may issue writs of quo warranto.  Art V, § 
5(b), Fla. Const.; Fla. R. App. P. 9.030(c)(3). 


 
 


B. TYPES OF JURISDICTION OVER THE PERSON THE COURT MAY 
ACQUIRE 


                
1. Quasi in rem jurisdiction.  A quasi in rem action is based on a claim for 


money damages where the court has no jurisdiction over the person of the 
defendant (in personam jurisdiction), but has jurisdiction over a thing 
belonging to the defendant.  T.J.K. v. N.B., 237 So. 2d 592 (Fla. 4th DCA 
1970).  Quasi in rem jurisdiction is obtained when a party is served by 
constructive service pursuant to Florida Statute § 49.08(4), and there is 
property properly alleged to be within the territory of the state.  Davis v. 
Dieujuste, 496 So. 2d 806 (Fla. 1986).  See Lahr v. Lahr, 337 So. 2d 837 
(Fla. 2d DCA 1976) (Court only had jurisdiction over the dissolution of the 
marriage and the custody of the children, where non-resident spouse was 
served by constructive service, but court did not have jurisdiction over the 
property because neither the notice of the action nor the complaint 
contained a description of the property as required in Florida Statute § 
49.08(4).  To satisfy the notice element, the complaint needs to specify that 
the action is directed against the property itself, and describe the property 
specifically.   


 
  Both the notice of action and the petition for dissolution of marriage must 


describe the real property as required by  Florida Statute § 49.08(4).  
Montano v. Montano, 520 So. 2d 52 (Fla. 3d DCA 1988) (Although the 
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Florida property was described in the petition for dissolution of marriage, 
the notice of action for constructive service on the husband in Guatemala 
failed to adequately describe the property; therefore, the court could not 
adjudicate the parties' rights to the Florida property.)   


 
2. In Rem Jurisdiction.  In rem actions are those which seek to affect the 


interests of persons in a specific thing (or res).  Examples of in rem actions 
are foreclosure, quiet title, partition, and divorce.  T.J.K. v. N.B., 237 So. 2d 
592 (Fla. 4th DCA 1970).  In order to have an in rem action, there must be 
property located within the state, and constructive service is used which 
identifies the property in the state.  The court can only dissolve the 
marriage, resolve custody issues, and adjudicate the parties' rights to the 
property located within the state. Enforcement is limited to the property 
within the court's jurisdiction. Davis v. Dieujuste, 496 So. 2d 806 (Fla. 
1986).  


 
  Where court has in rem jurisdiction based upon constructive service, but 


does not have personal jurisdiction over non-resident Husband, the court 
cannot award child support, alimony, and attorney’s fees.  Montano v. 
Montano, 520 So. 2d 52 (Fla. 3d DCA 1988).  But see, Pestana v. Pestana, 
486 So. 2d 666 (Fla. 1st DCA 1986).  (In rem jurisdiction over the marriage 
permits trial court to enter Final Judgment of Dissolution of Marriage and to 
award alimony, child support, attorney’s fees and costs; however, 
enforcement of these awards is limited to property held by a party within 
the state.)   


 
  In rem jurisdiction over the property is required before the court may enter 


any order purporting to vest legal title of the property. Lallouz v. Lallouz, 
695 So. 2d 466 (Fla. 3d DCA 1997). 


 
3. Personal Jurisdiction.  With personal jurisdiction, a court can dissolve 


marriage, resolve custody issues, award support for dependents, and 
exercise a full range of adjudicatory and enforcement powers against the 
parties and their property.  Orbe v. Orbe, 651 So. 2d 1295 (Fla. 5th DCA 
1995). Note that obtaining a personal money judgment requires personal 
jurisdiction over the defendant and constructive service only confers in rem 
or quasi in rem jurisdiction upon the court.  Honegger v. Coastal Fertilizer 
& Supply, Inc, 712 So. 2d 1161 (Fla. 2d DCA 1998). Personal jurisdiction 
is obtained by personally serving a person while he or she is actually 
present in Florida, as in Wolfson v. Wolfson, 455 So. 2d 577 (Fla. 4th DCA 
1984), or by substitute service, or pursuant to the long-arm statute, § 
48.193, Florida Statutes.  


 
4. Personal Jurisdiction under the Long-arm Statute: If it can be proven that 


the parties maintained a matrimonial domicile in Florida at the time of the 
commencement of the action, or if the defendant had resided in Florida 
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preceding the commencement of the action, whether or not the parties were 
cohabiting at that time, the long arm statute will confer personal jurisdiction 
over the non-resident party with respect to an action for dissolution of 
marriage or to an independent action for the support of dependents.  Florida 
Statute § 48.193(1)(e).  


 
  In order for the Court to have general jurisdiction over a person, the 


defendant’s activity must be “substantial and not isolated activity,” which is 
defined as “continuous and systematic.” Bafitis v. Ara, 815 So. 2d 702 (Fla. 
3d DCA  2002). 


 
a. In Latta v. Latta, 654 So. 2d 1043 (Fla. 1st DCA 1995), the trial 


court did not have personal jurisdiction under the long arm statute 
over the non-resident husband when it was not demonstrated that 
the parties had ever maintained a marital domicile in Florida. 
Infrequent trips to Florida to visit the wife did not amount to 
evidence that the husband intended Florida to be his permanent 
home.  See also Dunlop v. Dunlop, 564 So. 2d 618 (Fla. 1st DCA 
1990) (No personal jurisdiction over the non-resident husband 
based on his payment of child support in Florida.)  But see Farrell v. 
Farrell, 710 So. 2d 151 (Fla. 3d DCA 1998).  (Florida was 
matrimonial domicile, i.e., only state where parties lived together as 
husband and wife either actually or constructively; court therefore 
had personal jurisdiction over husband who moved continually due 
to job and visited Florida two weeks each year for Christmas.)  


 
b. In Garrett v. Garrett, 668 So. 2d 991 (Fla. 1996), the husband’s 


residence in Florida five years prior was too remote from 
commencement of action to be basis of long arm jurisdiction.  
Morgan v. Morgan, 679 So. 2d 342 (Fla. 2d DCA 1996).  To obtain 
personal jurisdiction over non-resident ex-spouse, prior residence in 
Florida must proximately precede commencement of action.  Court 
uses a totality of the circumstances test to make determination. 


 
c. In Balestrieri v. Maliska, 622 So. 2d 561 (Fla. 4th DCA 1993) 


personal jurisdiction was not required to make out-of-state parent a 
party to a custody case where state court had subject-matter 
jurisdiction. 


 
d.    In Marshall v. Marshall, 988 So. 2d 644 (Fla. 4th DCA 2008),  the 


parties’ ownership of real property in Florida provided the state with 
personal jurisdiction over the husband solely for partition of this 
property, Florida did not have personal jurisdiction over the husband 
to resolve issues of support, equitable distribution and alimony 
because those claims did not arise out of the property’s ownership.   
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5. Objections To Jurisdiction  
 


a. An objection to subject matter jurisdiction may be raised at any 
  time.  Colucci v. Greenfield, 547 So. 2d 224 (Fla. 3d DCA 1989).  
  Lack of subject matter jurisdiction may be raised sua sponte by 
  an appellate court.  Durie v. Hanson, 691 So. 2d 485 (Fla. 5th  
  DCA 1997).  
 


              b.  An objection to personal jurisdiction must be made in an initial 
pleading or by filing a motion to dismiss for lack of jurisdiction, or 
the objection is waived. Fla. Fam. L. R. P. 12.140(b); see Coto-
Ojeda v. Samuel, 642 So. 2d 587 (Fla. 3d DCA 1994) (Husband 
waived defense of lack of personal jurisdiction when he entered a 
general appearance to contest subject matter jurisdiction and failed 
to include an attack on personal jurisdiction in his initial motion for 
dismissal.); Babcock v. Whatmore, 707 So. 2d 702 (Fla. 1998).   
Morse v. Morse, 796 So. 2d 1200 (Fla. 3d DCA 2001)(Husband 
waived defense of lack of personal jurisdiction by answering Wife’s 
petition, filing counter petition seeking primary residential parent 
and child support). Scott-Lubin v. Lubin, 49 So.3d 838 (Fla. 4th 
DCA 2010)(husband’st post-judgment participation at a hearling, 
along with his counsel’s notice appearance, without a simultaneous 
objection to service of process, resulted in a waiver of the husband’s 
right to contest the trial court’s exercise of personal jurisdiction).  


 
c. By filing a responsive pleading going beyond matters of defense and 


seeking affirmative relief or material benefit, a party waives this 
objection even if the objection were properly made prior to the 
action seeking affirmative relief. Babcock v. Whatmore, 707 So. 2d 
702 (Fla. 1998).  


 
d.          However, defensive actions taken by a party do not constitute 


requests for affirmative relief inconsistent with the party’s initial 
defense of lack of jurisdiction. Heineken v. Heineken, 683 So. 2d 
194 (Fla. 1st DCA 1996) (Request for attorney’s fees incurred while 
asserting defense of personal jurisdiction does not constitute a 
request for affirmative relief which would waive the defense); 
Babcock v. Whatmore, supra.  (A defensive motion seeking to 
avoid prior judgments was not a plea for affirmative relief 
constituting a waiver of the defense of lack of personal 
jurisdiction); (Personal jurisdiction was not waived by a request for 
a stay) Faller v. Faller, 51 So. 3d 1235 (Fla. 2d DCA 2011).  


 
e. Request for production of documents regarding the issue of 


jurisdiction does not constitute a waiver of the defense.  Mason v. 
Hunton, 816 So. 2d 234 (Fla. 5th DCA 2002).  
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f.  If defending party timely raises an objection to personal jurisdiction 


or service of process, then that defendant may plea to the merits and 
actively defend the lawsuit without waiving the objection.  Alvarado 
v. Cisneros, 919 So. 2d 585 (Fla. 3d DCA 2006), citing Berne v. 
Beznos, 819 So. 2d 235 (Fla. 3d DCA 2002). 


 
g. “Forum non conveniens is a common law doctrine addressing the 


problem that arises when a local court technically has jurisdiction 
over a suit but the cause of action may be fairly and more 
conveniently litigated elsewhere.” Destefanis v. Han Ming Tan, 42 
Fla. L. Weekly D1683 (Fla. 3d DCA 2017), quoting Kinney System, 
Inc. v. Continental Insurance Co., 674 So. 2d 86, 87-88 (Fla. 1996). 
A specific forum non conveniens provision is found under the 
UCCJEA in Section 61.520(2), Florida Statutes. Destefanis, 42 Fla. 
L. Weekly D1683a (Fla. 3d DCA 2017)(finding the trial court 
abused its discretion in dying a motion to dismiss under the 
UCCJEA on the basis of forum non conveniens where neither party 
is a United States citizen, neither of the parties nor the children have 
lived in Florida for over a year, and overall there is little to no 
connection with Florida).  


 
h. Filing a motion to dismiss for forum non conveniens while a motion 


to quash service of process is pending does not constitute a waiver 
of the latter.  Marcos v. Haecker, 915 So. 2d 703 (Fla. 3d DCA 
2005). 


 
i.  Provision in settlement agreement that agreement could be 


incorporated in judgment of any court of competent jurisdiction held 
to constitute consent to personal jurisdiction in Florida even though 
the husband had no other contacts with Florida.  Walsh v. Walsh, 
388 So. 2d 240 (Fla. 2d DCA 1980). 


 
   j. Father’s objection to in personam jurisdiction was waived in 


paternity action when he admitted paternity in court; a step in the 
proceeding which amounted to an "appearance".  Starks v. Howard, 
611 So. 2d 52 (Fla. 3d DCA 1992). 


 
k. Former Husband’s appearance at hearing and stating he had no 


problem paying rehabilitative alimony and requesting additional 
time to pay constitutes a submission to the jurisdiction of the court.  
McDougall v. Kutina, 798 So. 2d 30 (Fla. 4th DCA 2001). 


 
l.  A party may make a limited appearance for a determination 


regarding timesharing or parental responsibility without waiving his 
objection to personal jurisdiction over financial issues.  Hollowell v. 
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Tamburro, 901 So. 2d 1022 (Fla. 4th DCA 2008).  
 


6. Jurisdiction Over and Standing of Third Parties 
 


a. Rule 12.210, Fla. Fam. L. R. P., governs who may be made a party 
to an action.  A party not named in the pleading cannot become a 
party to an action merely by appearing in court.  Fine v. Fine, 400 
So. 2d 1254 (Fla. 5th DCA 1981).  The jurisdiction of the court can 
be exercised only within the scope of the pleadings.   


 
b. Third parties may be added as parties in the action when they can 


demonstrate that they have a material interest in property rights 
which may be affected in the adjudication.  Picchi v. Picchi, 100 So. 
2d 627 (Fla. 1958); Sinclair v. Sinclair, 804 So. 2d 589 (Fla. 2d 
DCA 2002) (Paternal grandmother had standing to intervene in 
mother's action to obtain primary residential custody of her three 
children; mother had little contact with her children for the past 10 
years, father had residential custody of the children pursuant to the 
parties' divorce, father and the children had resided with paternal 
grandmother for the past ten years, and grandmother had actual 
custody of the children when mother commenced the proceeding.) 
 But see Frangesh v. Schwartz, 548 So. 2d 299 (Fla. 4th DCA 
1989).  (Third parties not entitled to be added as parties in 
dissolution proceeding to establish lien against marital home.)  


 
c. Dissipation Involving Third Parties: In the case of alleged 


dissipation, the trial court may use its equitable principles to 
determine whether a third party has acted in concert with a spouse to 
deprive the other spouse of his/her share in the marital estate. 
However, where the third party is claiming an interest in the marital 
assets by virtue of assets that were transferred to that party, then the 
third party must be joined in the action in order for the court to make 
a complete determination of the alleged dissipation. Martinez v. 
Martinez, 42 Fla. L. Weekly D1145 (Fla. 5th DCA 2017)(finding 
that the trial court erred in entering summary judgment dismissing 
the wife’s stepson as a respondent in a dissolution action where the 
wife alleged that marital assets had been transferred to the stepson, 
thereby depleting the marital estate). In cases where one spouse 
allegedly acted jointly with a third party dissipate marital assets, the 
spouse requesting relief does not need to specify or assert a separate 
cause of action against the third party as the action against the third 
party is incidental to the dissolution of marriage proceeding. Id.  


 
d. Temporary Support Via Third Party: The court may not order a 


party’s non-party business entity to furnish temporary support to the 
other spouse, regardless of whether the other spouse had historically 
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received a weekly salary or “stipend” from the non-party business 
entity. Buchanen v. Buchanen, 42 Fla. L. Weekly D2001 (Fla. 1st 
DCA 2017)(finding the trial court erred in ordering the husband’s 
company, where he is a partner, to continue paying the wife (who 
never performed work for the company) a “salary” each week). In 
Buchanen, the trial court had no authority to order the husband’s 
company to pay the wife a salary as the company had not been 
joined as a party to the dissolution action and was devoid of power 
to order transfer of corporate assets without joinder of the 
corporation. Id.  


 
d. Family owned corporations; trusts: 
 


(1) A corporation may be joined when it is shown that one of the 
parties to the dissolution is the alter ego of the corporation 
and business and personal matters are inextricably 
intertwined.  Ashourian v. Ashourian, 483 So. 2d 486 (Fla. 
1st DCA 1986); Sandstrom v. Sandstrom, 617 So. 2d 327 
(Fla. 4th DCA 1993).      


 
    (2) Court may allow joinder of corporation as a party where one 


spouse’s intimacy with the corporation makes the other 
 spouse’s actions against him inextricably intertwined with 
the corporation.  Hoecker v. Hoecker, 426 So. 2d 1191 (Fla. 
4th DCA 1983).   


 
(3) A corporation owned by both spouses during the marriage 


constitutes a martial asset, however, each 
spouse/stockholder’s interest in the corporation is limited to 
the legal rights flowing from the ownership of capital stock. 
Those rights are distinguishable from ownership of corporate 
assets. The corporation, as a separate legal entity, holds title 
to its assets and are maintained as corporate assets until such 
time that a payment or dividend is made to the shareholders. 
Doctor Rooter Supply & Serv. V. McVay, 2017 Fla. App. 
LEXIS 12901 (Fla. 5th DCA 2017). 


 
(4) The trial court lacks power to transfer corporate assets unless 


the corporation is made a party to the dissolution action. 
Feldman v. Feldman, 390 So. 2d 1231 (Fla. 3d DCA 1980).  
The trial court does not have authority to order property 
titled in the name of a third party such as a corporation to be 
transferred unless the corporation is joined as a party.  Noe 
v. Noe, 431 So. 2d 657 (Fla. 2d DCA 1983); Keller v. 
Keller, 521 So. 2d 273 (Fla. 5th DCA 1988) (Court cannot 
award car to wife where titled in the name of corporation not 
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joined as a party).  A trial court has no authority to appoint 
an attorney for a corporation and transform the case into 
something similar to a receivership pursuant to §607.1432, 
Florida Statutes by removing husband as editor of the 
corporation’s main publication, placing the wife in charge of 
the company, setting corporate salaries, ordering 
disbursements from the corporation, ordering the corporation 
sold, and appointing an attorney to represent the corporation 
– all without jurisdiction over the corporation and without 
notice to creditors who might be affected. Mathes v. Mathes, 
91 So. 3d 207 (Fla. 2d DCA 2012).  


 
    (4) However, the trial court has authority to order the wife to 
     transfer stock owned by her to the husband.  Goedmakers 
     v. Goedmakers, 520 So. 2d 575 (Fla. 1988). 
 


(5) To join a corporation, trust or third person as a party to the 
action, you must plead facts which set forth a cause of action 
against those individuals, and request relief directly from the 
third party. Ashourian v. Ashourian, 483 So. 2d 486 (Fla. 1st 
DCA 1986)(Joinder is appropriate where the entity or third 
party is involved in subterfuge or marital property belonging 
to the parties is being held within the corporate entity.) 


 
(6) A third party may be brought into a dissolution proceeding 


where the pleadings allege that the third party was engaged 
in conduct calculated to divest a party of marital assets.  
Cory v. Cory, 536 So. 2d 1063 (Fla. 2d DCA 1983); 
reversed on other grounds Walters v. Cory, 596 So. 2d 1146 
(Fla. 2d DCA 1992).  


 
(7) Trustee and contingent remainderman were held to be 


indispensable parties where court had to determine whether 
the express trust was revocable to support the conclusion that 
the husband had the present ability to comply with lump sum 
alimony award.  Sylvester v. Sylvester, 557 So. 2d 599 (Fla. 
4th DCA 1990). 


 
  NOTE:  It is not always necessary to join the corporation to 


get to other party's corporate stock as the family law court 
has the equitable jurisdiction to order a party to transfer his 
stock in the corporation to the other party.  Ashourian, 
supra. 


 
(8) A failure to state a cause of action against the corporation 


requires a dismissal of that third party from the dissolution 
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suit.  Hoecker, supra.  
 


e. Grandparents – A Real Dilemma: 
 


(1) Grandparents do not have standing to bring an action for 
custody/timesharing.  Richardson v. Richardson, 766 So. 2d 
1036 (Fla. 2000) has declared Florida Statute § 61.13(7) 
unconstitutional.  The court ruled that the statute 
unconstitutionally treated parents and grandparents alike by 
giving grandparents custody rights equal to those of a parent 
and by allowing courts to make custody determinations 
based solely on the “best interest of the child” standard, i.e., 
without first demonstrating a substantial harm to the child.  
In 2008, “custody” was eliminated from Chapter 61; parents 
now seek the establishment of a parenting plan which sets 
forth inter alia, the timesharing schedule for the parents with 
their child or children. See § 61.13,  Florida Statute. 


 
(2) However, with regard to dependency proceedings, under 


Chapter 39 of the Florida Statute, the grandparents, as well 
as any concerned party, may initiate proceedings to protect 
the well being of the child.  See Schilling v. Wood, 532 So. 
2d 12 (Fla. 4th DCA 1988).  


 
(3) Grandparents no longer have standing to seek visitation as 


various sections of Florida Statute § 752.01 have been held 
unconstitutional.  That is, grandparents may not file as 
parties in order to seek visitation.  See VonEiff v. Azicri, 720 
So. 2d 510 (Fla. 1998) (Holding Florida Statute § 
752.01(1)(a) unconstitutional); Beagle v. Beagle, 678 So. 2d 
1271 (Fla. 1996) (Holding Florida Statute § 752.01(1)(e) 
unconstitutional); Saul v. Brunetti, 753 So. 2d 26 (Fla. 
2000); Smith v. Koolidge, 780 So. 2d 1025 (Fla. 4th DCA 
2001), (Holding Florida Statute § 752.01(1)(d) 
unconstitutional); Lonon v. Ferrell, 739 So. 2d 650 (Fla. 2d 
DCA 1999) and Belair v. Drew, 770 So. 2d 1164 (Fla. 2000) 
(Holding Florida Statute § 752.01(1)(b) unconstitutional); 
See also Williams v. Spears, 719 So. 2d 1236 (Fla. 1st DCA 
1998), as well as the following article:  Joan Catherine Bohl, 
Grandparent Visitation Law Grows Up:  The Trend Towards 
Awarding Visitation Vnly when the Child would Otherwise 
Suffer Harm,  48 Drake L.R. 279 (2000). 


 
  U.S. Supreme Court held that the Washington statute 


granting grandparent right to petition for visitation rights 
whenever visitation in best interest of child 
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unconstitutionally infringed on parents’ fundamental right to 
rear and make decisions regarding custody and care of 
children.  Troxel v. Granville, 530 U.S. 57, (2000).    


 
(4) The consistent holding in all the above cited cases is that the 


constitutional right of privacy is violated when the state 
interferes with a parent’s decision making process based on a 
“best interest of the child” standard.  That is, in the absence 
of demonstrated harm, the courts have no business 
interfering with how parents, one or both of them, raise their 
children.  Additionally, the Supreme Court has recently 
found Florida Statute § 61.13(2)(b) (2)(c) which provides 
that a court “may award the grandparents visitation rights 
with a minor child if it is in the child’s best interest” to be 
unconstitutional as violative of Florida’s right of privacy 
because it fails to require a showing of harm to the child 
prior to compelling and forcing the invasion of grandparent 
visitation into parental privacy rights.  Sullivan v. Sapp, 866 
So. 2d 28 (Fla. 2004). 
 


  NOTE:  For an exhaustive overview of the topic see Maegan 
E. Peek, Grandparent Visitation Statutes:  Do Legislatures 
Know the Way to Carry the Sleigh Through the Wide and 
Drifting Law?  53 Fla. L. Rev. 321( April, 2001). 


 
(5) The Florida Supreme Court decided in LeDoux-Nottingham 


v. Downs, 210 So. 3d 1217 (Fla. 2017) that although a 
Florida court cannot lawfully enter an order that grants 
grandparents visitation rights, a Florida court cannot refuse 
to enforce such an order by another state court. The Florida 
court cannot elevate its public policy over the policy behind 
another state’s judgment.  
 


(6) A trial court is required to recognize, domesticate and give 
full faith and credit to foreign judgment in a suit between the 
child’s father and maternal grandmother that granted 
visitation to grandmother, where at the time judgment was 
entered the foreign court possessed subject matter 
jurisdiction over the suit and personal jurisdiction over 
parties. However, based on the public policy of Florida 
which subordinates grandparent visitation rights to the 
superior rights of parents, a parent can seek to modify a 
foreign judgment to terminate previously awarded 
grandparent visitation rights. See Fazzini v. Davis, 98 So.3d 
98 (Fla. DCA 2012).  
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f. Minor children as parties: Fla. Fam. L. R. P. 12.210 governs the 
joinder of parties where any such persons have an interest in any 
subject of the action. However, subsection (c) of Rule 12.210 
provides that “this rule shall not be read to require that a child is an 
indispensable party for a dissolution of marriage or custody 
proceeding.”   


 
  Rule 12.407, Fla. Fam. L. R. P.  provides that “no minor child shall 


be deposed or brought to a deposition, brought to court to appear as 
a witness, or to attend a hearing, or subpoenaed to appear at a 
hearing without prior order of the court based on good cause shown 
unless in an emergency situation.  This provision shall not apply to 
uncontested adoption proceedings.”  


 
  Further, the court has no jurisdiction to issue an order directed to the 


children of the parties to a dissolution of marriage action. Tomaso v. 
Rivazfar, 701 So. 2d 407 (Fla. 1997). Where a child’s legitimacy is 
challenged through a request for a blood test, the trial court must 
appoint a guardian ad litem to represent the child.  Department of 
Health and Rehabilitative Services v. Privette, 617 So. 2d 305 (Fla. 
1993).  See also White v. White, 661 So. 2d 940 (Fla. 5th DCA 
1995) (The child’s interests must be represented by a guardian ad 
litem in an action brought by an adult party with respect to a 
determination of paternity.) 


 
  The principles in Privette apply to both paternity and dissolution of 


marriage actions.  Alchin v. Alchin, 667 So. 2d 477 (Fla. 2d DCA 
1996). 


 
  In general, this presumption of legitimacy will not be overcome 


unless common sense and reason are outraged by applying it to the 
case at hand, meaning that there must be a clear and compelling 
reason based primarily on the child’s best interests to overcome the 
presumption of legitimacy even after the legal father is proven not to 
be the biological father.  Privette, supra. 


 
  In Privette, the Supreme Court noted that parents can be equitably 


stopped form disputing paternity when they have previously 
acknowledged the legal father’s paternity. 617 So.2d at 308. It also 
found that a legal father’s paternity may be ruled unassailable when 
“the legal father has a mutually rewarding relationship the child, he 
desires to continue exercising parental rights, he is supporting the 
child to the best of his ability, and maintaining the existing 
relationship  is in the child’s best interests.” Id. When prior to a 
marriage the non-biological man signs an affidavit with the mother 
that he is the father, and subsequently marries the mother, the 
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mother can be equitably estopped from challenging the Husband’s 
status as the legal father in the instance when he has spent first four 
years of the child’s life acknowledging he is the child’s father, is 
listed as the father with the child’s care providers and health care 
providers, is held out to all as the child’s father, has established a 
mutually rewarding relationship to the child, desires to continue 
exercising parental rights, and is supporting the child to the best of 
his ability. See Van Weedlde v. Van Weelde, 110 So.3d 918 (Fla. 2d 
DCA 2013).  


 
  As a result of the strong presumption of legitimacy, a putative 


biological father cannot maintain a paternity action concerning a 
child born to a married woman when both the woman and her 
husband object.  Johnson v. Ruby, 771 So. 2d 1275 (Fla. 4th DCA 
2000). However, when a child is conceived by a mother who was 
married to another man, and the child is born after a divroce, the 
biological father may maintain a paternity action. See Nevitt v. 
Bonomo, 53 So.3d 1078 (Fla. 1st DCA 2010).  


 
  But see Lander v. Smith, 906 So. 2d 1130 (Fla. 4th DCA 2005) (The 


non-access rule defeats the presumption of paternity by showing the 
husband lacked access to the wife at the time of conception.  Under 
the circumstances of this case, the biological father was not 
precluded from pursuing a paternity action). J.S. v. S.M.M., 67 So. 
3d 1231 (Fla. 2d DCA 2011). 


 
  A putative father is also entitled to pursue a paternity claim where 


his action is filed and the mother served before her marriage to 
another man.  T.B. v. M.M., 945 So. 2d 637 (Fla. 2d DCA 2006).  


 
7. Intervention, Fla. Fam. L. R. P. 12.30  
 
  The interest which will entitle a person to intervention must be that created 


by a claim to the demand in suit or some part thereof, or a claim to, or lien 
upon, the property or same part thereof, which is the subject of litigation. 


 
a. Claughton v. Claughton, 625 So. 2d 853 (Fla. 3d DCA 1993) 


(Subsequent wife lacked standing to intervene in suit involving 
distribution of husband's marital property from prior marriage.)  


 
b. Schiller v. Schiller, 625 So. 2d 856 (Fla. 5th DCA 1993) (Since trial 


court lacked authority to grant husband's partnership to wife under 
the Uniform Partnership Act, husband's business partner was not 
entitled to intervene in dissolution suit.) 


 
          c. Marks v. Marks, 609 So. 2d 710 (Fla. 4th DCA 1992) (Son, who 
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was minority shareholder in closely held corporation, did not hold 
interest sufficient to support intervention in parents’ dissolution of 
marriage.) 


 
                                d. Goodman v. Goodman, 126 So.3d 310 (Fla. 3d DCA 2013) (GAL 


and mother of minor children were statutorily entitled to notice of 
adoption proceeding in which father sought to adopt his adult 
paramour, where adoption converted paramour into immediate 
beneficiary of trusts created pursuant to trust agreements entered 
into by father and mother for benefit of minor children, and entitled 
paramour to one-third of corpus thereof, thereby decreasing 
interests  of minor children from one-half each to one-third each 
and threatening their financial interests).  


 
C. JURISDICTION OF PROPERTY AND PROPERTY RIGHTS 


 
1. A judgment of dissolution based on constructive service of process may 


validly dispose of the issues related to the parties' property in Florida, if 
those issues were properly raised during the action and the court had the 
jurisdiction to hear them, i.e., the property must be specifically described in 
both the petition and notice of constructive service. Steffens v. Steffens, 593 
So. 2d 1156 (Fla. 2d DCA 1992) (When jurisdiction was obtained through 
constructive service by publication, the court could not distribute a 
certificate of deposit which was not specifically described in the petition 
and in the notice of constructive service.) 


 
  If a court is asked to determine the rights of the parties as to property 


located in another state (i.e. a state with community property laws), Florida 
law determines the distribution of the property unless the applicability of 
the law of the foreign state is specifically pled.  Schubot v. Schubot, 363 So. 
2d 841 (Fla. 4th DCA 1978). However, a court may indirectly affect extra-
territorial realty by an in personam order, requiring a conveyance or the 
like, against a party over whom it has personal jurisdiction  Parra v. Parra, 
362 So. 2d 380 (Fla. 1st DCA 1978).   


 
2. Property issues cannot be adjudicated in an action for separate maintenance.       


§ 61.09, Florida Statutes; Lamers v. Lamers, 277 So. 2d 582 (Fla. 4th DCA 
1973). However, the court may award one spouse exclusive possession of 
the marital residence if it is jointly owned by the parties, and the decree 
does not affect the title to the property.  Zakutney v. Zakutney, 151 So. 2d 
299 (Fla. 3d DCA 1963). 


 
3. Partition 


 
a. If partition of real or personal property is desired, it must be 


properly pled. Reyes v. Reyes, 714 So. 2d 646 (Fla. 4th DCA 1998). 
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b. The pleading requirements of Chapter 64, Florida Statutes,  must be 


met for an action for partition, including the legal description of the 
property, the names and residences of  all persons interested in the 
property, the quantity held by each, and whether the property is 
divisible or not.   Reyes v. Reyes, 714 So. 2d 646 (Fla. 4th DCA 
1998).  But see Savage v. Savage, 556 So. 2d 1213 (Fla. 2d DCA 
1990) (The husband's plea for partition substantially complied with 
the statute though it failed to contain a proper legal description of 
the property where the wife did not challenge the sufficiency of the 
pleading, and the parties stipulated to the legal description.) A trial 
court cannot order the sale of a martial home where neither side 
filed a pleading requesting that relief. Even “[a] general prayer for 
equitable division of the parties’ property in the petition for 
dissolution marriage is not sufficient ot justify partition of the parits’ 
jointly-held property.” Lift v. Lift, 1 So.3d 259,260 (Fla. 4th DCA 
2009), citing Martinez v. Martinez, 573 So.2d 37, 43 (Fla. 1st DCA 
1990). 


 
c. Tenants in common may file for partition as a matter of law.  § 


64.103,  Florida Statutes; Sammons v. Sammons, 479 So. 2d 223 
(Fla. 3d DCA 1985).  (Where a Colorado divorce decree required a 
forced sale of Florida property, and rendered the couple tenants in 
common, former wife then had right to sue for partition.)  Where the 
issue of partition is ripe for determination at final hearing, it is 
improper for the court to reserve jurisdiction to partition the marital 
property in the future.  Collinsworth v. Collinsworth, 624 So. 2d 287 
(Fla. 1st DCA 1993).  


 
d. To maintain a complaint for partition, the party requesting the 


partition must show title or a right to partition.  Dietrich v. Winters, 
798 So. 2d 864 (Fla. 4th DCA 2001).  There is no such thing as 
equitable partition. 


 
e.  Pursuant to §48.193(1)(a)(3), Florida Statute, owning property 


within the state will subject a party to jurisdiction of the court for 
partition, although there may not be personal jurisdiction over a 
party to resolve support, equitable distribution, and alimony issues. 
Marshall v. Marshall, 988 So.2d 644 (Fla. 4th DCA 2008).  


 
 


  II. PROCESS AND SERVICE OF PROCESS 
 


A. GENERAL 
 


1. Service of process is the delivery or other communication of a summons or 
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a copy of a summons to the opposing party in such a manner to charge the 
party legally with its receipt.  This gives the court jurisdiction to adjudicate 
the matters in controversy.  A copy of the petition must be served together 
with a copy of the summons.  Florida Statute § 61.043, Rules 12.070 and 
12.080, Fla. Fam. L.R.P.   Additionally, per Rule 12.070(a), all summons, 
cross-claim summons, and third party summons in family law matters shall 
be patterned after Florida Family Law Form 12.910(a), and shall 
specifically contain the following language: 


 
WARNING: Rule 12.285, Florida Family Law Rules of Procedure, 
requires certain automatic disclosure of documents and information. 
Failure to comply can result in sanctions, including dismissal or 
striking of pleadings. 
 
Service of process in domestic and repeat violence actions is governed by 
Fla. Fam. L. R. P. 12.610. 


 
2. Jurisdiction can be obtained by personal service, substituted service, 


constructive service, or waiver of formal service by the other party. 
 


3. Employers, when contacted by an individual authorized to make service of 
process, must permit the process server to make service on employees in a 
private area designated by the employer. Fla. Stat. § 48.031(1)(b). 


 
4. If service of the initial process and the initial pleading is not effectuated 


within 120 days after filing of the initial pleading and the filing party does 
not show good cause why service was not made within that time, or proof 
that some effort was made to serve the defendant, the action shall be 
dismissed without prejudice on the court's own initiative after notice or on 
motion. Fla. Fam. L. R. P. 12.070(l);  See Metz v. Paul, 712 So. 2d 848 
(Fla. 4th DCA 1998); Hodges v. Noel, 675 So. 2d 248 (Fla. 4th DCA 1996). 


 
5. Under Rule 12.070(l), even where a plaintiff fails to effect timely service 


without showing good cause or excusable neglect, the trial court retains the 
discretion to extend the period of service, dismiss the action without 
prejudice, or drop that defendant as a party.  Thomas v. Silvers, 748 So. 2d 
263 (Fla. 1999); Premier Capital, LLC v. Davalle, 994 So. 2d 360 (Fla. 3d 
DCA  2008).  See Amaran v. Marath, 34 So.3d 88 (Fla. 3d DCA 2010) 
(Although another defendant employer the doctor’s personnel file and did 
not provide it until after delay, and further knowingly provided incorrect or 
misleading information which led to the delay in service of the doctor, as 
well as the postponement of the scheduling of his deposition on numerous 
occasions until such time as plaintiff’s counsel agreed to take the doctor’s 
deposition without serving him with process at the deposition, amounted to 
good cause for failure to serve within the 120-day period within the 
meaning of Rule 1.070(j)).  
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6. An order denying a Motion to Dismiss based on untimely service is not an 


order determining jurisdiction over the person and therefore not directly 
appealable under Rule 9.130(a)(3)(C)(I).  Any judgment entered without 
proper notice to a party or without proper service on a party is void.  Dept. 
of Revenue v. ex rel. Prinzee v. Thurmond, 721 So. 2d 827 (Fla. 3d DCA 
1998). 


 
B. SERVICE TO OBTAIN IN PERSONAM JURISDICTION 


 
1. Pursuant to Florida Statute § 48.031, service is generally made by 


delivering a copy of the process to the person to be served with a copy of 
the initial pleadings, or by leaving the copies at the person's usual place of 
abode with anyone who lives there who is 15 years of age or older, and 
informing that person of the contents.  


 
2. Married minors are served as adults, Florida Statute § 48.031(1)(a).  


Non-married minors are served by serving a parent, legal guardian, or 
guardian ad litem.  See Florida Statute § 48.041 & § 48.031. 


 
3. Service is made on an incompetent person by serving two copies of the 


process on the legal guardian, guardian ad litem, or, absent either, on the 
person who has care or custody of the incompetent person.   See Florida 
Statute § 48.042.  


 
4. Process against a state prisoner must be served on the prisoner. See Florida 


Statute § 48.051. 
 
  5. Service on a corporation, domestic or foreign, is served pursuant to Florida 


Statute § 48.081.  Process is served: 
 
   (a) on the president, vice president, or other head of the 
     corporation; 
 
   (b) in absence of any of the above, on the cashier, treasurer,  
     secretary, or general manager; 
 
   (c) in the absence of any of the above, on any director; 
 
   (d)   if the above are absent, on any officer or business agent 
         residing in the state; 
 
   (e)   if a foreign corporation and none of the above are present, on 
     any agent transacting business for the corporation in this state; 
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   (f)   as an alternative to all of the above, service may be made on the 
        designated registered agent. 
 
   See also Florida Statute § 607.0504(service of process, notice, or demand 


on a corporation) and Florida Statute § 607.15101 (service of process, 
notice, or demand on a foreign corporation.)  


 
  6. Service on dissolved corporations is made on any one of the directors.  See 


Florida Statute § 48.101.  The exclusive method of service on a dissolved 
corporation is through Florida Statute § 48.101.  Cannella v. Auto-Owners 
Insurance Co., 801 So. 2d 94 (Fla. 2001). 


  
7. Both Florida Statute § 48.021 and Rule 12.070(b), Fla.Fam.L.R.P. provide 


who may serve the process.  To the extent that these provisions conflict as 
to procedure, the rule supersedes the statute.  Bradley Fiduciary Corp. v. 
Citizens and Southern International Bank, 431 So. 2d 196 (Fla. 3d DCA 
1983). 


 
8. Proper service (pursuant to Florida Statute § 48.031) perfected on a non-


resident person within the territory of the state confers personal jurisdiction 
when the person is present voluntarily, regardless of the reason for the 
person's presence in the state or lack of other contact in the state. Wolfson 
v. Wolfson, 455 So. 2d 577 (Fla. 4th DCA 1984) (Florida acquired in 
personam jurisdiction over non-resident husband where husband was served 
with process in the marriage dissolution action while he was visiting the 
children who resided with the wife in Florida).  


 
9. Service of process on Sunday is void, and the person serving or executing 


or causing it to be served or executed is liable to the served party for 
damages for abusive process.  An exception to this rule exists where an 
order is obtained from a court authorizing Sunday service.  To obtain such 
an order, the petitioning party must file an affidavit requesting service or 
execution on Sunday and indicating that he has good reason to believe that 
the person to be served intends to escape from the state of Florida on 
Sunday.  Florida Statute § 48.20.  These provisions are strictly construed by 
the courts.  Harden v. Harden, 125 So. 2d 124 (Fla. 3d DCA 1961). 


 
10. Substitute service: 


 
a. For a post-dissolution action where the other party has remarried, 


substitute service may be made on the spouse of the person to be 
served at any place in the county, if the spouse requests such 
service, and if the spouse and the person to be served are residing 
together in the same dwelling. See Florida Statute § 48.031(2)(a).    


 
b. Substitute service may be made on an individual doing business as a 
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sole proprietorship at his place of business, during regular business 
hours, by serving the manager of the business, if one or more 
attempts to serve the owner have been made at the place of the 
business. See Florida Statute § 48.031(2)(b). 


 
c. The usual place of abode for substitute service on a person over 15 


years old is the place where the person is actually living at the time 
of service.  Shurman v. Atlantic Mortgage & Investment Corp., 795 
So. 2d 952 (Fla. 2001) (Substitute service on spouse of incarcerated 
defendant void because defendant actually living in prison at the 
time of service);  Ward v. Gibson, 349 So. 2d 173 (Fla. 3d DCA 
1976) (Service on a roommate in a common area of a condominium, 
like a parking garage, is not considered the respondent's usual place 
of abode.); Chancelor v. BWC Investments, 57 So. 3d 969 (Fla. 4th 
DCA 2011) (service was defective because the service was on 
appellant’s father, with whom they did not actually reside at the time 
of service);  Rokeach v. Glickstein, 718 So. 2d 831 (Fla. 4th DCA 
1998) (Service on wife made while husband was backing out of 
driveway was sufficient where place of service was within 8-10 feet 
of residence.). 


 
d. The fact that the defendant had actual knowledge of an inadequate 


substitute service does not make the service valid.  Panter v. 
Werbel-Roth Securities, Inc., 406 So. 2d 1267 (Fla.  4th DCA 
1981).  


 
e. Substitute service cannot be obtained on a temporary visitor at a 


residence.  Coots v. Maryland Casualty Co., 306 So. 2d 594 (Fla. 
2d DCA 1975); Burtchaell v. Hoffman, 508 So. 2d 738 (Fla. 5th 
DCA 1987). 
 


f. One who resides or “visits” in the home of a relative for a 
substantial period of time, such as for the winter season of 
approximately four months, may be regarded as a “person of the 
family” for purposes of Florida Statute § 48.031.  


 
11. Drop service: when a person knows that service is being attempted and 


closes the door in the process server's face.  The service is complete when 
the process is left on the door step or in the mailbox.  Physical contact is 
unnecessary.  It is one's obligation to accept service within the jurisdiction 
when it is attempted reasonably.  Haney v. Olin Corp., 245 So. 2d 671 (Fla. 
4th DCA 1971); Liberman v. Commercial National Bank of Broward 
County, 256 So. 2d 63 (Fla. 4th DCA 1971); Palamara v. World Class 
Yachts, Inc., 824 So. 2d 194 (Fla. 4th DCA 2002);   Compare Schupak v. 
Sutton Hill Associates, 710 So. 2d 707 (Fla. 4th DCA 1998) (Drop service 
with apartment doorman insufficient where process server failed to 
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establish anyone residing in the apartment had notice of the service.) with 
Grosheim v. Greenpoint Mortgage Funding, Inc., 819 So. 2d 906 (Fla. 4th 
DCA 2002).  (Leaving process with tenant of apartment owner who did not 
reside in the apartment insufficient.)  


 
12. Circuit court process runs throughout the state of Florida.  See Florida 


Statute § 48.011. 
 


13. Service on Non-residents of Florida 
 


a. A non-resident who voluntarily comes into a court as a party or a 
witness or in some other capacity relating to pending litigation is 
immune from service of process during the time of that attendance. 
Keveloh v. Carter, 699 So. 2d 285 (Fla. 5th DCA 1997).  An 
exception to this rule applies where the process is issued in litigation 
incidental to or correlated with the subject matter of the proceeding, 
which the witness was attending when served, and where there is 
identity of parties and subject matter.  Francini v. International 
Marble Trades, Inc., 546 So. 2d 777 (Fla. 3d DCA 1989) (The non-
resident corporate officer attending a deposition as a witness in the 
supplier's case against corporation was immune from service of 
process for a shareholder's derivative suit where there was no 
identity of parties and subject matter.)   See also Lee v. Stevens of 
Florida, Inc., 578 So. 2d 867 (Fla. 2d DCA 1991). 


 
b. Service of process abroad is governed either by the Hague Service 


Convention, 20 U.S.T. 361, T.I.A.S. No. 6638, reprinted at 28 
U.S.C.A. following Fed. R. Civ. P. 4, for countries that are parties to 
the Convention, and by Fed R. Civ. P. 4(e) and 4(i), for non-party 
countries. (NOTE:  The defendant or respondent must also be 
amenable to suit in the forum under the United States Constitution.  
See International Shoe Co. v. Washington, 326 U.S. 310 (1945), and 
its progeny for the minimal contacts requirement); Chabert v. 
Bacquie, 694 So. 2d 805 (Fla. 4th DCA 1997) (Where a defendant is 
served personally in foreign state in accordance with foreign state’s 
laws, Florida trial court could not refuse to recognize foreign 
judgment on grounds that foreign court lacked personal 
jurisdiction.). A duly executed return of process and certificate of 
service from the Central Authority in the foreign nation is prima 
facie evidence that service was sufficient.  Bevilacqua v. U.S. Bank, 
N.A., 194 So.3d 461 (Fla. 3d DCA 2016). In order to rebut the 
prima facie case established by the completed certificate of service, 
the defendant must establish a lack of actual notice of the 
proceedings or that the defendant was prejudiced in some way as a 
result of the alleged deficient service. Id. 
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c. To obtain personal jurisdiction over non-residents not found in the 
state of Florida, service of Florida must be made in conformity with 
Florida’s Long Arm Statute. Florida Statute § 48.193 and § 48.194, 
describe the acts which subject a party to the jurisdiction of the 
courts of this state. 


 
d. Where the long-arm statute is to be utilized, it is necessary to plead 


the acts or conduct which form the basis for subjecting the party to 
Florida’s jurisdiction in the initial complaint.  Fla. Fam. L. R. P. 
12.070(j). 


 
  Marshall v. Marshall, 988 So. 2d 644 (Fla. 4th DCA 2008) 


(Pursuant to Florida Statute §48.193, determining in personam 
jurisdiction is a two-prong analysis: (1) First, the complaint must 
allege sufficient facts to bring the action within the reach of 
Florida’s long-arm statute, and (2) if the complaint is sufficient, the 
defendant must have sufficient minimum contacts with Florida to 
satisfy constitutional due process requirements.) 


 
  McCabe v. McCabe, 600 So. 2d 1181 (Fla. 5th DCA 1992) 


(Husband's service of process on wife in dissolution was void under 
Florida's long-arm statute where petition failed to allege that the 
parties had maintained a marital domicile in Florida at the time of 
filing, or that the wife had resided in Florida prior to the 
commencement of the dissolution.) 


 
  Watson v. Watson, 648 So. 2d 1252 (Fla. 2d DCA 1995) (Attempted 


service under long-arm statute void where petition failed to contain 
proper allegations conferring jurisdiction.)  Morgan v. Morgan, 679 
So. 2d 342 (Fla. 2d DCA1996).  See also McMahan v. McMahan, 
826 So. 2d 1024 (Fla. 3d DCA 2001).  (The wife’s verified petition 
alleged that the husband was subject to the jurisdiction of the court 
pursuant to Florida Statute § 48.193, setting forth the contents of the 
statute, but without alleging any facts proving sufficient 
jurisdictional basis. The husband’s motion to dismiss for lack of 
personal jurisdiction included a sworn affidavit that he was a 
resident of Ohio. The wife then filed an unsworn pleading alleging 
jurisdictional facts.  The district court held that the trial court should 
have simply granted the husband’s motion to dismiss on the basis 
that he was the only party who had met his burden of proof by 
offering competent evidence concerning jurisdiction. Only when 
both parties offer competent evidence of jurisdiction which are 
factually irreconcilable should the court hold an evidentiary 
hearing.) 
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e. Service of process on persons outside of Florida is made in the same 
manner as service within Florida by any officer authorized to serve 
process in the foreign state.  Florida Statute § 48.194.  See Takiff by 
and through Stateman v. Takiff, 683 So. 2d 595 (Fla. 3d DCA 1996) 
(Husband was properly served in Illinois when private investigator 
appointed by Florida  court served him personally, and Illinois 
statute provides that process may be served by a sheriff or a 
disinterested person appointed by the court, and the “court” doing 
the appointing did not necessarily have to be Illinois). 


 
f. Florida Statute § 48.194 requires that when long arm service is 


made outside of Florida, an affidavit of the officer making service 
must be filed stating the time, manner and place of service.  This has 
been held a jurisdictional requisite for substitute service pursuant to 
the long arm statute.  Palmer Johnson Yachts v. Ray Richard, Inc., 
347 So. 2d 779 (Fla. 3d DCA 1977). 


 
14. Basis for Long-Arm Jurisdiction Pursuant to Florida Statute § 48.193 


 
a. The long-arm provision which typically comes into play in family 


law actions and which describes the acts subjecting a person to the 
Court’s jurisdiction is the following: 


 
“With respect to a proceeding for alimony, child support, or division 
of property in connection with an action to dissolve a marriage, or 
with respect to an independent action for support of dependents, 
maintaining a matrimonial domicile in this state at the time of the 
commencement of this action or, if the defendant resided in this 
state preceding the commencement of the action, whether cohabiting 
during that time or not.” 


  
(1) The residence in Florida must proximately precede the 


commencement of the action.   Maintaining a marital 
domicile in Florida three years before filing, followed by a 
move to New York by both parties, and the wife’s 
subsequent return to Florida for six months, failed to provide 
long-arm basis for personal jurisdiction over husband still in 
New York.  Birnbaum v. Birnbaum, 615 So. 2d 241 (Fla. 3d 
DCA 1993). 


 
  Garrett v. Garrett, 668 So. 2d 991 (Fla. 1996) (There was an 


insufficient proximity or connection for Florida to acquire 
personal jurisdiction through the long arm statute over the 
husband where the couple had voluntarily left Florida 
together to set up a marital residence in Texas, where they 
remained together for 5 years, and owned no real property in 
Florida.)  
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(2) The courts must examine the "totality of the circumstances" 
in order to determine if the parties had maintained a 
matrimonial domicile in the state at the time the action 
commenced. Bofonochik v. Smith, 622 So. 2d 1355 (Fla. 1st 
DCA 1993).  Where the court found that the matrimonial 
domicile of the parties was never Florida, it could not obtain 
personal jurisdiction through the long arm statute over 
Husband, an Alabama resident, based on Husband’s 
weekend visitations in Florida.  Latta v. Latta, 654 So. 2d 
1043 (Fla. 1st DCA 1995).  One spouse may not unilaterally 
change the parties’ matrimonial domicile simply by 
changing his or her driver’s license and voter registration, 
without evidence of a corresponding mutual intent on the 
part of the other spouse to do so. Weiler v. Weiler, 861 So.2d 
472 (Fla. 5th DCA 2003).  


 
  But see Farrell v. Farrell, 710 So. 2d 151 (Fla. 3d DCA 


1998), where the court found the parties had established a 
matrimonial domicile in Florida for purposes of wife 
asserting long arm jurisdiction over husband.  Although 
husband came to Miami only two weeks yearly, and was 
continually on the move with his employment, he kept 
address of jointly owned Florida property as record address 
and parties had no other matrimonial domicile.  


 
  See also Forrest v. Forrest, 839 So.2d 839 (Fla. 4th DCA 


2003) (Trial court lacked personal jurisdiction over husband 
in action by wife for alimony and child support unconnected 
with divorce; although parties owned house in state, it was 
not the “matrimonial domicile” for purposes of jurisdiction, 
where husband lived in Singapore, and house had been 
purchased while the parties briefly visited the state, with the 
intent of living there in the future).  


 
b. In a paternity action, engaging in the act of sexual intercourse within 


this state with respect to which a child may have been conceived 
subjects a person to the jurisdiction of the Florida courts under the 
long arm statute. Florida Statute § 48.193(1)(h).  However, 
paternity must be adjudicated against the putative father before he 
may be held accountable for child support and therefore, the long 
arm statute § 48.193(1)(b) (committing a tortious act) cannot apply 
until a duty has been imposed.  Furthermore, consensual sex is not a 
tortious activity.  Department of Health and Rehabilitative Services 
v. Wright, 522 So. 2d 838 (Fla. 1988). A trial court may have 
jurisdiction to adjudicate parenting plan or time sharing schedule 
matters, but at the same time be unable to determine issues relating 
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to child support. See Hollowell v. Tamburro, 991 So.2d 1022 (Fla. 
4th DCA 2008).  


 
c. Operating, conducting, engaging in, or carrying on a business or 


business venture in this state, or having an office or agency in this 
state subjects one to jurisdiction in Florida.  Florida Statute § 
48.193(a). But see Arthur I. Fishman, Inc. v. Fishman, 657 So. 2d 44 
(Fla. 4th DCA 1995)(The court could not obtain long-arm 
jurisdiction over a foreign corporation merely because some of its 
assets represent marital property of a Florida marriage.) 


 
d. Owning, using or possessing any real property within this state is 


sufficient to confer personal jurisdiction through Florida’s long-arm 
statute. Florida Statute § 48.193(c).  Bechtold v. Bechtold, 588 So. 
2d 321 (Fla. 4th DCA 1991) (Wife’s ownership of property in 
Florida was sufficient for the court to acquire personal jurisdiction 
to hear the husband’s petitions for partition and for dissolution of 
marriage.)   But see Caputo v. Eggleston, 637 So. 2d 287 (Fla. 2d 
DCA 1994) (Allegations concerning the ownership of real property 
in Florida alone are not a sufficient basis to obtain long-arm 
jurisdiction over non-resident party to determine issues such as 
alimony and equitable distribution in a dissolution action).  See also 
Marshall v. Marshall, 988 So. 2d 644 (Fla. 4th DCA 2008).  


 
e. A party also subjects himself to the court’s jurisdiction by breaching 


a contract in this state by failing to perform acts required by the 
contract to be performed in this state. Florida Statute § 48.193(g).  
Segal v. Russell, 553 So. 2d 346 (Fla. 4th DCA 1991) (Court did not 
have personal jurisdiction over non-resident based on breach of 
marital settlement agreement without more.); Lester v. Arb, 658 So. 
2d 583 (Fla. 3d DCA 1995) (Complaint alleged sufficient 
jurisdictional facts that defendant was conducting a business venture 
in Florida, and was in fact breaching a contract by failing to perform 
acts required by the contract to be performed in Florida, so that 
long- arm jurisdiction had been acquired). 


 
f. A defendant who engages in substantial and not isolated activity in 


this state, whether such activity is wholly interstate, intrastate, or 
otherwise, and whether or not the claim arises from that activity, has 
subjected himself to the Florida court’s jurisdiction by virtue of such 
activities.  Florida Statute § 48.193(2). 


 
C. CONSTRUCTIVE SERVICE 


 
1. In a proceeding for dissolution of marriage, annulment of marriage, or 


adoption, and for permanent termination of parental rights pursuant to 
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Florida Statute § 39.801, et seq., process may be served constructively by 
publication pursuant to Florida Statute § 49.011(13) if: 


 
a. Respondent is a non-resident; 


 
b. The residence of the respondent is unknown; 


 
c. Respondent is a Florida resident, but has been absent from the state 


for more than 60 days before the petitioner made the sworn 
statement required by Florida Statute § 49.031 for constructive 
service; or 


 
d. Respondent conceals himself so that personal service cannot be 


made or so that substituted service cannot be made. 
 


2. The sworn statement required by Florida Statute § 49.031 and § 49.041 for 
constructive service by publication must show the following: 


 
a. The underlying facts must show that the petitioner reasonably used 


his knowledge, made diligent inquiry, and exerted an honest and 
conscientious effort appropriate to the circumstances to obtain the 
information necessary to personally serve the respondent.  Floyd v. 
Fannie Mae, 704 So. 2d 1110 (Fla. 5th DCA 1998).  See also M.E. 
v. N.P.S., 804 So. 2d 548 (Fla. 2d DCA 2002). 


 
b. Whether such person is over or under the age of eighteen years, if 


his age is known, or that his age is unknown; and 
 


c. In addition to the above, that the residence of such person is either: 
 


(1) Unknown to the affiant; or 
(2) In some state or county other than this state, stating said 


residence if known; or 
(3) In the State of Florida, but that he has been absent from the 


state for more than 60 days preceding the making of the 
sworn statement or conceals himself so that process cannot 
be personally served upon him, and that affiant believes that 
there is no person in the state upon whom service of process 
would bind that absent or concealed defendant. 


 
See J.H. v. K.D.M., 8 So.3d 372 (Fla. 5th DCA 2009) (putative father’s 
failure to update his Registry address when the grandparents had actual or 
constructive notice of J.H.’s new address and whereabouts and failed to 
make a good faith, diligent effort to notify J.H. of the proceedings or obtain 
his consent to the adoption or the termination of his parental rights).  
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See Fla. F. L. R. P. 12.070(c)(1) – (3) (requiring the petitioner to file an 
affidavit of diligent search and inquiry that conforms with Fla. Fam. L. R. 
P. Form 12.913(c) in any case or proceeding to establish paternity and in 
any case or proceeding involving parental responsibility, custody, or time-
sharing with a minor child). 


 
3. Service by publication may only be used if personal service of process 


cannot be effected.  Bedford Computer Corp. v. Graphic Press, Inc., 484 So. 
2d 1225 (Fla. 1986).  Where the residence of the defendant is known to the 
plaintiff, service by publication is ineffective to obtain personal jurisdiction 
over the defendant. Wiggins v. Portmay Corp., 432 So. 2d 802 (Fla. 1st 
DCA 1983). 


 
4. The fact that a respondent may have received actual notice of a proceeding 


does not establish a lawful service of process by publication.  M.J.W. v. 
D.C.F., 825 So. 2d 1038 (Fla. 1st DCA 2002).   


 
5. If an affiant knowingly sets forth false material information in the affidavit, 


the order for service by publication is deemed to have been obtained by 
fraud, and the judgment can be set aside.  Brandt v. Brandt, 217 So. 2d 573 
(Fla. 1st DCA 1969).  A motion to set aside a judgment based on a perjured 
affidavit can be heard more than one year after judgment since it is a 
violation of due process and the court therefore never acquired jurisdiction 
over the defendant.  Saharuni v. Saharuni, 343 So. 2d 674 (Fla. 2d DCA 
1977). 


 
6. The test for adequacy of whether a diligent search and inquiry has been 


made is whether the complainant reasonably employed knowledge at his 
command in making the search.  Grammer v. Grammer, 80 So. 2d 457 (Fla. 
1955); Wiggam v. Bamford, 562 So. 2d 389 (Fla. 4th DCA 1990); Delancy 
v. Tobias, 26 So. 3d  77 (Fla. 3d DCA 2010). 


 
7. If the allegations in a sworn complaint for divorce state all the allegations 


necessary for the sworn statement for constructive service, the affidavit of 
diligent search is facially sufficient to support constructive service.  
However, the judgment rendered pursuant to such service may be voidable 
if the affected party claims that an actual diligent search was not made. 
Once such a challenge is made, it is the plaintiff's burden to prove an 
adequate search was conducted. See Demars v. Village of Sandalwood 
Lakes Homeowners Association, Inc., 625 So. 2d 1219 (Fla. 4th DCA 
1993); Reina v. Barnett Bank, N.A., 766 So. 2d 290 (Fla. 4th DCA 2000); 
Parker v. Lasalle Bank N.A., 82 So. 3d 976 (Fla. 4th DCA  2011). 


 
8. Notice of action: 


 
a. Within 60 days after the filing of the affidavit, the petitioner is 
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entitled to have the clerk or a judge issue a notice of action directed 
to the respondent which requires that written defenses be filed by 
the respondent with a copy to be served on the petitioner or the 
petitioner's attorney, whose name and address must appear in the 
notice, no later than the date fixed in the notice.  The date for 
answering and serving must not be fewer than 28 nor more than 60 
days after the first publication of the notice Florida Statute § 49.08 
and § 49.09. 


 
b. The notice of action must be published once during each week for 


four consecutive weeks in a newspaper published in the county 
where the court is located.  Florida Statute § 49.10(1)(a). 


 
c. The newspaper must be one qualified to publish legal 


advertisements.  Florida Statute §49.10; 50.011; 50.021; and 
50.031. 


 
d. Once the notice is filed with the clerk of the court, the clerk arranges 


for publication.  Proof of publication is made by an affidavit from a 
named individual at the newspaper, setting forth the date of each 
publication, with a copy of the notice attached.  Florida Statute § 
49.10(2). 


 
e. Florida Statute §  50.051 discusses the form of the affidavit for 


proof of publication. 
 


f. If there is no newspaper published in the county where the court is 
located, three copies of the notice of action must be posted at least 
28 days before the return day in three different and conspicuous 
places in the county, one of which is at the front door of the county 
courthouse.  Proof of posting is made by affidavit of the person 
posting the notices, and the affidavit shall include a copy of the 
notice posted and the date and places of its posting Florida Statute §  
49.11. 


 
g. If the residence of the respondent is stated in the affidavit with more 


particularity than the name of the state or county in which the 
respondent resides, the clerk shall mail a copy of the notice to the 
defendant within ten days after the notice is made or posted, with a 
copy of the pleading enclosed.  The clerk is required to place a 
certificate of mailing in the file indicating the date this was done.   
Florida Statute § 49.12.   Clerk's errors in this procedure will 
preclude the trial court from acquiring jurisdiction.  Overholser v. 
Overstreet, 383 So. 2d 953 (Fla. 3d DCA 1980); See also Stephens 
v. Bank of New York, 765 So. 2d 294 (Fla. 1st DCA 2000). 
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h. The notice of action should include the names of the defendants, the 
nature of the action or proceeding, the name of the court in which 
the action was instituted, and an abbreviated title of the case; the 
names, status, and description of the corporate defendants, a 
description of any unknown defendants, and the description of any 
real or personal property, if any, that is the subject of the 
proceeding.  Florida Statute § 49.08. 


 
i. If the action is against property not adequately described in the 


notice of action, the court lacks jurisdiction over that property.  
Steffens v. Steffens, 593 So. 2d 1156 (Fla. 2d DCA 1992) (Notice of 
constructive service did not describe certificate of deposit with 
requisite specificity to confer in rem jurisdiction over certificates.) 


 
D. SPECIAL SITUATIONS 


 
1. Incapacitated Persons: 


 
a. If the defendant is mentally incapacitated, special rules for service 


apply as set forth earlier in this outline per Florida Statute § 48.042.  
If mental incapacity is the ground for dissolution specified in 
Florida Statute § 61.052(1)(b), no dissolution will be granted unless 
the party alleged to be incapacitated shall have been adjudged 
incapacitated pursuant to Florida Statute § 744.331, for a preceding 
period of at least three years. This provision is currently being 
reconsidered because of the inequities created by the waiting period.  
In Goldberg v. Goldberg, 643 So. 2d 656 (Fla. 4th DCA 1994) the 
Fourth District Court of Appeal held that a spouse could not avoid 
the 3 year waiting period by alleging the alternate ground of an 
irretrievably broken marriage because otherwise the provision 
regarding mental incapacity would be superfluous.   


 
b. Where mental incapacity is a ground for divorce, Florida Statute § 


61.052(1)(b), requires notice of the proceeding for dissolution to be 
served upon one of the nearest blood relatives or guardian of the 
incapacitated person, and the relative or guardian shall be entitled to 
appear and to be heard upon the issues.  If the incapacitated party 
has a general guardian other than the party bringing the proceeding, 
the petition and summons shall be served upon the incapacitated 
party and the guardian, and the guardian shall defend and protect the 
interest of the incapacitated party.  If the incapacitated party has no 
guardian other than the party bringing the proceeding, the court shall 
appoint a guardian ad litem to defend and protect the interests of the 
incapacitated party.  In Vaughan v. Guardianship of Vaughan, 648 
So. 2d 193 (Fla. 5th DCA 1994) the Fifth District Court of Appeal 
redirected law when it held that a guardian of an incapacitated 
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person could file for divorce on behalf of the incapacitated person. 
The court based its ruling of the rights of incapacitated persons and 
the authority of Florida Statute § 61.052.   


 
c. In these circumstances service should be effectuated to comply with 


both Florida Statute § 61.052(1)(b) and §  48.042. 
 


2. Appearance after Inadequate Service: 
 


a. When a respondent party has not been served either personally, 
constructively or through substituted service, or if service were 
defective, the respondent may waive service of process and confer 
jurisdiction on the court by his/her actions.  Seeking affirmative 
relief from the court will waive any objection to personal 
jurisdiction, but defensive actions will not. Heineken v. Heineken, 
683 So. 2d 194 (Fla. 1st DCA 1996) (Request for attorney’s fees 
while asserting defense of personal jurisdiction does not waive 
defense); Whatmore v. Babcock, 685 So. 2d 82 (Fla. 3d DCA 1996), 
approved in part, disapproved in part, Babcock v. Whatmore, 707 
So. 2d 702 (Fla. 1998); Faller v. Faller, 51 So.3d 1235 (Fla. 2d DCA 
2011) (request for stay as a matter of comity due to pending 
Maryland action was deemed a defensive action and objection to 
personal jurisdiction was not deemed to be waived); but see Salinas 
v. Pascariello, 189 So.3d 962 (Fla. 3d DCA 2016)(finding that the 
defendant’s motion to quash service of process should be granted 
where the party was not served but their counsel entered a general 
appearance; while that appearance may waive objections relating to 
personal jurisdiction over the deferent, it does not serve as a waiver 
to an objection to defects in the service of process).  


   
  (1) Motion for blood test in paternity action constitutes 
    request for affirmative relief, waiving any objection to 
    personal jurisdiction.  Dept. of Revenue ex rel. Godoy v.  
    Castro, 786 So. 2d 659 (Fla. 3d DCA 2001). 
 
  (2) Filing request for production regarding issue of 
    jurisdiction does not waive defense.  Mason v. Hunton, 
    816 So. 2d 234 (Fla. 5th DCA 2002).   
 
b. If the respondent appears and participates in the action without first 


raising the defense of insufficiency of process or insufficiency of 
service of process, these defenses are waived.  Assuming other 
jurisdictional requirements are met, the court thereafter has in 
personam jurisdiction. See Rule 12.140(h), Fla. Fam. L. R. P.;   
Lennar Homes, Inc. v. Gabb Construction Services, Inc., 654 So. 2d 
649 (Fla. 3d DCA 1995) (Defendant waived right to assert 
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insufficiency of process by filing a motion to dismiss for failure to 
state a cause of action before objecting to process).    


 
SERVICE OF PROCESS 


(Florida Statute § 48.011 et. seq.) 
 


1.  PERSONAL SERVICE 
 
 A.  Personally served – in hand. 
 
 B.  Drop service – left on doorstep, etc. (when person is home and avoiding). 
 
2.  SUBSTITUTE SERVICE – someone other than the person or entity to be served. 
 


A.  Individual – left at home of person to be served with a member of    
      household over 15 and competent. 


 
 B.  Corporation – by serving: 
 
  1)  President or Vice President or other head of corporation. 
  2)  Cashier, Treasurer, Secretary or General Manager. 
  3)  Any director. 
  4)  Any officer or business agent residing in state. 
  5)  If foreign corporation and none of the above (1-4) exists, can serve 


                 any agent transacting business in state. 
  6)  If none of the above, can serve the registered agent as an 


         alternative to any of the above. 
  7)  If no registered agent, can serve any employee at place of business. 
 
 C.  Anyone authorized to receive service. 
 
3.  CONSTRUCTIVE SERVICE – where personal or substitute service cannot be made.  Service 


is accomplished by publication. 
 
 A.  File a sworn statement (Affidavit of Diligent Search and Inquiry). 
 
 B.  A Notice of Action is published once weekly for 4 consecutive weeks. 
 


C.  Description of action is necessary and where property is involved, a description of the 
property is required. 


 
4.  SERVICE ON NON-RESIDENTS – pursuant to Florida Statute § 48.193 (Florida’s Long- 
Arm Statute)  
 
 A.  This is not a service of process issue.  It is a question of whether 


       jurisdiction exists over a non-resident. 
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 B.  Statute describes what actions subject non-residents to jurisdiction in 


      Florida. 
 


C.  State law cannot be more liberal than Federal law because it would be 
unconstitutional as a violation of due process clause (14th Amendment). 


  
III. VENUE 
 


A. GENERAL 
 


1. Venue designates the particular county in Florida in which a court with 
jurisdiction may hear and determine the case.  It is employed solely for the 
purpose of establishing the location where a suit may be brought. 


 
2. The Florida venue statutes are found in Chapter 47, Florida Statutes.  There 


is no express reference to dissolution proceedings in the venue chapter. 
 


3. In general, an action shall be brought only in the county where the 
defendant resides, where the cause of action accrued, or where the property 
in litigation is located.  See Florida Statute § 47.011.  


 
4. For purposes of dissolution actions, the cause of action arises in the last 


county where the parties resided as husband and wife with the common 
intent to remain married.  Carroll v. Carroll, 341 So. 2d 771 (Fla. 1977); 
Brown v. Brown, 592 So. 2d 325 (Fla. 4th DCA 1992) (Proper venue is not 
in scattered counties where breach may be said to have occurred, but in the 
single county where the intact marriage last existed.).  The petitioner must 
allege a sufficient basis for the venue selected in the complaint.  Perry 
Building Systems, Inc. v. Hayes & Bates, Inc., 361 So. 2d 443 (Fla. 1st 
DCA 1978).   


 
5. Because an action for dissolution of marriage is a personal or “transitory” 


matter, the “property in litigation” clause of Florida Statute § 47.011 is not 
applicable, despite the existence of marital property in a county other than 
that in which the parties last resided as husband and wife.  Goedmakers v. 
Goedmakers, 520 So. 2d 575 (Fla. 1988)  (Marriage is the “res”, i.e., an in 
rem proceeding.) 


  
6. The proper venue for establishing a foreign decree as a Florida judgment is 


governed by Florida Statute § 47.011.  Ruscoe v. Ruscoe, 327 So. 2d 93 
(Fla. 4th DCA 1976) (An action to establish a foreign decree, without a 
request for modification, was controlled by the general venue statute, 
Florida Statute § 47.011, but an action for modification  of that divorce 
decree could be brought in either party's county of residence in accordance 
with Florida Statute § 61.14.)  Similarly, venue for enforcement 
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proceedings of judgment for support entered within the state’s jurisdiction, 
or domesticated here, would be governed by Florida Statute § 61.17.  The 
trial court lacks the authority to enforce a foreign judgment until the foreign 
judgment is domesticated as a Florida judgment.  Florida Statute § 55.501. 
(See also (UIFSA), Chapter 88, Florida Statutes,  regarding the 
enforcement of foreign child support orders).  


 
7. Modification proceedings:  


 
a. Modification proceedings in family law proceedings must be 


designated as a supplemental petition, and not as a motion seeking 
court action in a pending case. See Fla. Fam. L. R. P. 12.110(h). 
Where jurisdiction was reserved in the final judgment, and the post-
judgment proceedings are being brought in the same county, the 
supplemental petition is not a new action, and therefore new 
processing and filing fees are not required. Hagins v. McNeal, 647 
So. 2d 1052 (Fla. 5th DCA 1994); Roshkind v. Roshkind, 717 So. 
2d 544 (Fla. 4th DCA 1997).  However, different circuits may 
impose a filing fee for post-judgment modification actions. 


 
b. Actions for modification of Florida judgments awarding child 


support, maintenance or alimony may be brought in the court of the 
circuit in which the parties, or either of them, resided at the date of 
the execution of a settlement agreement, or reside at the date of the 
application for modification, or in which the agreement was 
executed, or in which the prior order was rendered.  Florida Statute 
§ 61.14(1), Mingione v. Mingione, 756 So. 2d 197 (Fla. 4th DCA 
2000), Bryant v. Bryant, 566 So. 2d 65 (Fla. 5th DCA 1990) (The 
former wife's choice of venue for enforcement and modification of 
support was proper as it was filed in the county where the former 
wife resided; therefore, granting former husband's motion to transfer 
action to the county where the final judgment of dissolution was 
entered was improper in the absence of any pleadings or arguments 
as to the former husband's reasons for desiring transfer.); 
Washington v. Washington, 613 So. 2d 594 (Fla. 5th DCA 1993) 
(Where venue is proper in more than one county, petitioner has the 
right to select one of the appropriate counties, and it is improper to 
transfer venue to another county merely because venue would also 
be appropriate there.); Ingrahm v. Ingrahm, 711 So. 2d 1346 (Fla. 
5th DCA 1998); Foti v. Camejo, 812 So. 2d 507 (Fla. 3d DCA 
2002); Ozuna v. Sheard, 109 So.3d 1176 (Fla. 3d DCA 2011); see 
also Corio v. Lopez, 190 So.3d 1152 (Fla. 5th DCA 2016)(reversing 
trial court’s order granting motion to change venue; the party 
contesting venue had not demonstrated the impropriety of the 
petitioner’s venue selection). 
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c. Florida Statute § 61.14 (1), which provides proper venue choices for 
bringing modification actions of Florida judgments, did not apply in 
action in which wife sought to domesticate foreign support 
judgment and establish escrow account from which alimony and 
child support could be drawn, as the action was more of an 
enforcement than a modification, and the general venue statute 
should have been followed which would have allowed the suit to be 
brought in county of the defendant’s residence.  Skinner v. Skinner, 
678 So. 2d 512 (Fla. 4th DCA 1996). 


 
d. Even though a modification action is initiated in the proper venue, 


the court may change venue in accordance with Florida Statute § 
47.122. See Florida Statute § 61.13(2)(c); Torres v. Torres, 561 So. 
2d 1310 (Fla. 3d DCA 1990) (Modification proceeding could be 
transferred from county where dissolution judgment was rendered to 
county where child and mother resided pursuant to forum non 
conveniens statute.)  See also Thomas v. Thomas, 724 So. 2d 1246 
(Fla. 4th DCA 1999).  


 
e. However, once an enforcement proceeding is started in an 


appropriate venue, venue is improper in a different county over a 
subsequently filed petition to modify the decree which was the 
subject of the enforcement proceedings.  Amir v. Gannon, 896 So. 
2d 793 (Fla. 5th DCA 2005).  


 
f. Florida Statute § 47.122 allows the court to change venue for the 


convenience of the parties, witnesses, or in the interest of justice.  
Bracken v. Bracken, 795 So. 2d 225 (Fla. 4th DCA 2001). 


 
8. Enforcement of alimony or child support provisions of a final judgment 


may be brought in the county in which the payee resides or in the county in 
which the payor resides or is found by filing a certified copy of the order or 
judgment with a complaint for enforcement in the new county. Florida 
Statute 61.17(1)(a).  This prevents a dependent spouse from having to chase 
the payor spouse from venue to venue when the payor spouse moves.  
Enforcement of foreign child support orders is governed by Chapter 88, 
Florida Statute (UIFSA).  See Trissler v . Trissler, 987 So. 2d 209 (Fla. 5th 
DCA 2008).  


 
9. Venue in an action for separate maintenance unconnected with dissolution 


action, under Florida Statute § 61.09, is proper in the county where the 
petitioner or the petitioner's minor child is physically present and is being 
denied support, because the cause of action accrues when the respondent 
declined to support the petitioner or the minor child in that county. Graham 
v. Graham, 648 So. 2d 814 (Fla. 4th DCA 1995). 
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10. Florida Statute § 47.041 provides that an action to dismiss for improper 
venue should be denied if two or more causes of action are joined and 
venue is properly laid as to one of them.  But see Jacobson v. Jacobson, 389 
So. 2d 332 (Fla. 5th DCA 1980), where wife brought a child support, 
separate maintenance and child custody action, and the court ruled that the 
child custody aspects could not be maintained in a county where the 
husband and children had never resided. 


 
B. PERSONAL PRIVILEGE/WAIVER 


 
1. The respondent has the personal privilege of being sued in a location duly 


provided by statute, either under the general venue provisions or one of the 
special provisions. 


 
2. This personal privilege may be insisted upon by the respondent, or the 


respondent may waive the privilege. See Rule 12.140 (h), Fla. Fam. L. R. P.  
 


3. If the respondent fails to assert improper venue in his initial pleadings,  the 
venue privilege is deemed waived.  Fixel v. Clevenger, 285 So. 2d 687 (Fla. 
3d DCA 1973); Ferenc v. Ferenc, 553 So. 2d 1329 (Fla. 1st DCA 1989). 


 
C. PLEADING/BURDEN OF PROOF 


 
The initial selection of venue is by the plaintiff who has no obligation to 
prove that the selection is proper.  The burden of pleading and proving 
improper venue is on the respondent.  J.L.S. v R.J.L., 708 So. 2d 293 (Fla. 
2d DCA 1998).  Respondent's motion or pleading objecting to venue must 
be supported by facts. Stolley and Associates, Inc. v. Lawrence, 243 So. 2d 
446 (Fla. 4th DCA 1971).  Defendant must establish not only that venue is 
proper in defendant’s choice of venue, but also that it is improper in 
plaintiff’s selection.  Schecter v. Fishman, 525 So. 2d 502 (Fla. 5th DCA 
1988); Ashemimry v. Ahmed Abdul Rahman Saleh Ba Nafa, 778 So. 2d 
495 (Fla. 5th DCA 2001). 


 
D. TRANSFER PROCEDURES 


 
1. Improper venue is raised by a motion to transfer or to abate for improper venue 


or by similar pleadings in the answer. See Rule 12.060, Fla. Fam. L. R.P.  In 
cases where more than one venue may be proper and an action is properly 
brought in one venue, the defendant may move for change of venue based on 
circumstances showing that the venue is an inconvenient forum.  The court will 
decide if one forum is more convenient than the other for the parties and the 
witnesses. Vero v. Vero, 659 So. 2d 1348 (Fla. 5th DCA 1995)(The court held 
that no matter which forum was selected, it would be inconvenient for one party 
and convenient for the other; therefore, there was no abuse of discretion in 
denying the motion for change of venue.) 
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2. If there are other grounds or basis for dismissal, they should be considered 


only after venue has been transferred.  Dickinson v. Grootemaat, 291 So. 2d 
669 (Fla. 2d DCA 1974); Smith v. Cauthen, 399 So. 2d 475 (Fla. 1st DCA 
1981). 


 
3. If a motion to transfer is granted due to incorrect venue, the original 


petitioner must pay filing fees to the transferred court within 30 days of the 
date of the order of transfer.  If the filing fees are not paid within the 30 
days, the action is dismissed without prejudice.  Rule 12.060(c), Fla. Fam. 
L. R. P. 


 
4. If a change of venue occurs for any other reason, (i.e., forum 


non-conveniens, undue influence, inability to receive a fair trial), the 
moving party must pay the costs for transfer.  Florida Statute § 47.191;  
Accetturo v. American Fidelity Life Ins. Co., 682 So. 2d 673 (Fla. 4th DCA 
1996). 


 
5. When venue is challenged, an evidentiary hearing is required unless it is 


evident on the face of the petition that venue is improper.  Merrill, Lynch, 
Pierce, Fenner & Smith, Inc. v. National Bank of Melbourne and Trust Co., 
238 So. 2d 665 (Fla. 4th DCA 1970); Florida Gamco Inc., v. Fontaine, 68 
So. 3d 923 (Fla. 4th DCA 2011).  


 
6. Once a transfer order is entered, the transferring court can no longer enter 


rulings on the merits of the cause.  Kern v. Kern, 309 So. 2d 563 (Fla. 2d 
DCA 1975).  However, the Third District Court of Appeal seems to indicate 
that the transferring court can still enter orders on procedural matters, such 
as discovery, because the case cannot remain in limbo from the time order 
transferring case is entered until the effective assumption of jurisdiction by 
the transferee court.  Ven-Fuel v. Jacksonville Electric Authority, 332 So. 
2d 81 (Fla. 3d DCA 1975); Florida Elections Commission v. Smith, 354 So. 
2d 965 (Fla. 3d DCA 1978). 


 
7. For purposes of appellate review of interlocutory orders, changes of venue 


in civil cases do not become effective until the court file has been received 
in the transferee court and applicable costs and service charges have been 
paid.  Vasilinda v. Lozano, 631 So. 2d 1082 (Fla. 1994). 


 
8. Appellate jurisdiction to review orders granting a change of venue is 


determined at the time the notice of appeal is filed.  Block v. Block, 763 So. 
2d 374 (Fla. 4th DCA 1998), Hernandez v. State, 64 So. 3d 1175 (Fla. 
2011). 
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E. MULTIPLE ACTIONS 


 
If both parties sue for dissolution of marriage in different counties, the first court to 
exercise jurisdiction does so to the exclusion of the other court.  Ex parte Sirmans, 
116 So. 282 (Fla. 1927); Martinez v. Martinez, 153 Fla. 753, 15 So. 2d 842  (Fla. 
1943).  Where two courts within one sovereignty have concurrent jurisdiction, the 
"principle of priority" governs, and the court having initial jurisdiction acquires 
exclusive jurisdiction to proceed with the case. Graham v Graham, 648 So. 2d 814 
(Fla. 4th DCA 1995). The Florida Supreme Court has held that jurisdiction attaches 
when the summons is served, and therefore, jurisdiction lies in the circuit where 
service of process is first perfected. Mabie v. Garden Street Management Corp., 
397 So. 2d 920 (Fla. 1981); Al Packer, Inc. v. First Union National Bank of 
Florida, 650 So. 2d 165 (Fla. 3d DCA 1995).  Although Mabie sets forth the 
general rule, Florida Statute § 47.122 allows for an exception, so that a court may 
transfer venue “in the interest of justice.”  Triad Discount Buying Services v. 
Special Data Processing, 761 So. 2d 1181 (Fla. 4th DCA 2000) (Trial court 
properly granted motion to transfer venue based upon finding that, but for deceit of 
Triad, Special Data would have been able to take advantage of the Mabie rule.)  See 
UCCJA (now the UCCJEA) for procedure to follow when multiple custody actions 
are pending at one time.  Chaddick v. Monopoli, 714 So. 2d 1007 (Fla. 1998). 
 


F.  Practice Hints:  Subject Matter Jurisdiction v. Venue:  In some cases the concept 
of and distinction between jurisdiction and venue can become quite blurred.  To 
keep these concepts separate you must analyze the basics: are we talking about the 
ability of the court to entertain the issue, or are we talking about the geographical 
location of where the appropriate court to entertain the issue is?  If versus where.   


 
For example, Florida Statutes  § 61.13 and § 61.14 seem to say that if the original 
child support order is entered in Florida, the Circuit Court entering the order has 
continuing jurisdiction to enter all subsequent orders, including modifications.  
UIFSA however, clearly conflicts and says if the parties no longer reside in the 
state, there is no jurisdiction in Florida.  Florida Statutes 61.13 and 61.14 are 
merely venue statutes because it is presumed that jurisdiction to hear the subject 
action already exists. 


  
G. The following is a chart setting forth the appropriate venue for family law 


  actions. 
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* Divorce entered and alimony awarded without jurisdiction over Defendant, then Defendant comes back to Florida. 


 
VENUE 


(County in which action may be brought) 
 


    
   


PET     CHILD   RESP CHILD OTHER 


Paternity 742.021   X X   
Support w/o DOM     
  61.09    X  X  
  61.10  X  X  
  DOM        last reside as H & W 
  Alimony     
  Original       X*  last reside as H & W 
  Enforcement (61.14)   X X  agmt/judgmt entered 
  Modification (61.14)  X X  agmt/judgmt entered 
  Child Support 
  Original 


   Where DOM filed or in 
accordance with 61.09, 
61.10 & 742.021 


  Enforcement (61.14)   X X  agmt/judgmt entered 
  Modification (61.14)    X   agmt/judgmt entered 
  Custody    agmt/judgmt entered 
  Original (47.011)   X   agmt/judgmt entered 
  Enforcement (61.13)  X  agmt/judgmt entered 
  Modification (61.13(2)(c))    X agmt/judgmt entered 
  Visitation     
  Original (47.011) X   agmt/judgmt entered 
  Enforcement (61.13)   X  agmt/judgmt entered 
  Modification (61.13)    X agmt/judgmt entered 
     
  Foreign Decree     
  Establishment (47.011)  X    
  Modification (61.14)   X X   
  Enforcement (61.17)   X X   
  Contempt   X X agmt/judgmt entered 
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IV. PLEADING REQUIREMENTS 
  


NOTE: See new Rule 12.100(c), Florida Family Law Rules of Procedure (effective March 
16, 2017), which sets forth specific guidelines for case captions in family law cases.  


 
  A. NECESSITY OF PLEADING SUBSTANTIVE MATTERS 
 


1. Proper pleading is particularly significant in a dissolution of marriage 
proceeding because of the types of relief that may be sought.  An issue is 
properly before the court for determination when it is either raised by the 
pleadings, or where raised and considered by the court without objection. 
Sugrim v. Sugrim, 649 So. 2d 936 (Fla. 5th DCA 1995).  See also 
DeLoach v. DeLoach, 552 So. 2d 324 (Fla. 1st DCA 1989), appeal after 
remand, 590 So. 2d 956 (Fla. 1st DCA 1991), disapproved on other 
grounds Boyett v. Boyett, 703 So. 2d 451 (Fla. 1957). 


 
The pleadings must put all parties on notice of the relief being sought, or 
the relief may not be granted. Heier v. Heier, 662 So. 2d 1319 (Fla. 4th 
DCA 1995). 
 
When a pleading fails to make a specific demand, courts accept the unpled 
issue as tried by implied consent. However, unpled issues that are tried 
when a party is absent are tried in abstentia. Clark v. Clark, 147 So. 3d 
655 (Fla. 5th DCA 2015).  


 
2. The jurisdiction of the court to award particular forms of relief is 


established by the pleadings.  The court lacks jurisdiction to enter any 
judgment on an issue not raised by the pleadings.  Cortina v. Cortina, 98 
So. 2d 334 (Fla. 1957). 


 
Williams v. Williams, 690 So. 2d 601 (Fla. 1st DCA 1996) (Where neither 
the pretrial statement, nor the pleadings requested an order requiring the 
husband to obtain alcohol abuse counseling and to attend parenting 
classes, the order granting such relief was improper). 


 
Alexander v. Alexander, 683 So. 2d 172 (Fla. 1st DCA 1996) (Error to 
order mother to pay child support and enter IDO where pleadings did not 
request that relief and mother did not have notice that the issue would be 
tried). 


 
Winddancer v. Stein, 765 So. 2d 747 (Fla. 1st DCA 2000) (Order                   
transferring custody and canceling child support obligation reversed where 
hearing noticed for contempt issue).  


   
Miulli v. Miulli, 832 So. 2d 963 (Fla. 2d DCA 2002)(The Trial Court 
erred in ordering life insurance to be maintained by the husband as 
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security for the lump sum alimony obligation because this issue was 
neither pled nor litigated by consent.)  See also Lowe v. Lowe, 789 So. 2d 
1202 (Fla. 4th DCA 2001) and Williamitis v. Williamitis, 741 So. 2d 1176 
(Fla. 2d DCA 1999) (A trial judge is without authority to require a 
husband to obtain life insurance to secure child support payments, when 
no such relief was sought by the wife nor litigated in the proceedings).   


 
State Dept. Rev. v. Hicks, 681 So. 2d 812 (Fla. 2d DCA 1996) (Trial 
court’s order of visitation reversed where the issue of visitation was not 
raised by appropriate pleadings or notice). 


 
Lift v. Lift, 1 So. 3d 259 (Fla. 4th DCA 2009) (Neither party requested the 
sale of the marital residence; therefore, the Trial Court erred  in ordering 
the sale). See Bainbridge v. Pratt, 68 So. 3d 310 (Fla. 1st DCA 2011).  


 
However, as long as the need and ability to pay are properly alleged in the 
pleadings, retroactive application of an increase in support to the date the 
petition for modification is filed does not have to be expressly requested.  
Butler v. Brewster, 629 So. 2d 1092 (Fla. 4th DCA 1994). But see  
Thomas v. Thomas, 776 So. 2d 1092 (Fla. 5th DCA 2001) (Former wife 
was not barred from claiming entitlement to the increased equity in former 
husband's premarital home, on grounds that she did not plead a special 
equity, where wife sought equitable distribution of marital property, as 
defined in the statutes.  Florida Statute § 61.075(5)(a)(2). 


 
When issues not raised by the pleadings are tried by express or implied 
consent of the parties, they may be treated by the trial court as if they had 
been raised in the pleadings.  Robinson v. Robinson, 340 So. 2d 935 (Fla. 
4th DCA 1976), see also Bryan v. Bryan, 765 So. 2d 829 (Fla. 1st DCA 
2000), Mondello v. Torres, 47 So.3d 389 (Fla. 4th DCA 2010) (Trial cour 
acted within its discretion in awarding wife $4,550 in attorney fees, even 
though wife did not make request for fees in her pleadings; wife did move 
for the application of fees and a post-trial hearing was noticed, but the 
hearing was canceled after parties had agreed to the reasonableness of the 
fee award, and husband did not file an objection to the fee award, did not 
object to the cancellation of a hearing, and did not himself move for a 
hearing).  


 
Injunction against leaving the jurisdiction improperly entered where not 
pled or noticed.  Willis v. Willis, 818 So. 2d 530 (Fla. 2d DCA 2002).  


 
3. Parties 
 


a. Normally the parties to an action relating to the dissolution of 
marriage include the husband and wife. Fla. Fam. L. R. P. 12.210. 
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b. When assets are held in the name of someone other than the parties 
to the dissolution, for example, a corporation, a trust or a relative, 
the trial court does not have authority to transfer such assets 
without first joining the corporation, trust, or other person as a 
party. Sandstrom v. Sandstrom, 617 So. 2d 327 (Fla. 4th DCA 
1993) (Dissolution court lacked jurisdiction to order the transfer of 
corporate assets where the corporation was not made a party to the 
dissolution action.); Roy v. Roy, 665 So. 2d 348 (Fla. 4th DCA 
1995) (Court could not award wife an interest in a leasehold of the 
husband’s corporation); Austin v. Austin, 120 So.3d 669 (Fla. 1st 
DCA 2013)(while a family-owned business is considered a martial 
asset subject to equitable distribution, a trial court does not have 
the power to order the transfer of corporate property or assets 
without joinder of the corporation; however, a trial court has the 
power to value and distribute corporate stock determined to be a 
marital asset, and may preclude the husband’s disposal of assets 
over which he exercises exclusive control, without the necessity of 
joining the various corporations as parties).  


 
c. Joinder of corporations will not always be allowed.  A cause of 


action must be stated against that particular entity or its property to 
join it as a proper party.  Ashourian v. Ashourian, 483 So. 2d 486 
(Fla. 1st DCA 1986) (Corporations should be stricken as parties in 
dissolution because the wife's allegations of a claim against the 
husband's stock ownership in certain corporations failed to either 
state a claim for special equity against the corporations, or any 
other specific relief from the corporation.) 


 
d. There is a significant danger in failing to join all potential parties at 


the time the action is begun since denial of a motion to amend in 
order to add a party will not become appealable until post-trial. 


 
e. Grandparents may no longer petition the court for visitation 


pursuant to Florida Statute §  752.01(a), (b), (d), and (e), as these 
subsections have been found unconstitutional by the Florida courts 
due to improper infringement on privacy rights of parents. See Von 
Eiff v. Azicri, 720 So. 2d 510 (Fla. 1998); Beagle v. Beagle, 678 
So. 2d 1271 (Fla. 1996); Brunetti v. Saul, 724 So. 2d 142 (Fla. 4th 
DCA 1998); and Lonon v. Ferrell, 739 So. 2d 650 (Fla. 2d DCA 
1999); Sullivan v. Sapp, 866 So. 2d 28 (Fla. 2004). Fazzini v. 
Davis, 98 So.3d 98 (Fla. 2d DCA 2012) (Child’s father had 
constitutional privacy light to preclude child’s maternal 
grandmother from child, even though domesticated foreign 
judgment in suit between father and grandmother granted visitation 
rights to grandmother.  
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4. Affirmative Defenses 


 
a. In pleading to a preceding pleading a party must set forth affirmatively 


any matter constituting an avoidance or an affirmative defense. Fla. 
Fam. L. R. P. 12.110(d). 


 
b. An affirmative defense is a defense which admits the cause of action, 


but avoids liability, in whole or in part, by alleging an excuse, 
justification, or other matter negating or limiting liability.  St. Paul 
Mercury Ins. Co. v. Coucher, 837 So. 2d 483 (Fla. 5th DCA 2002). 


 
c. In pleading an affirmative defense, all of the elements of that defense 


must be alleged.  American Nat. Growers Corp. v. Harris, 120 So. 2d 
212 (Fla. 2d DCA 1960).  If the defense is based on an instrument, the 
instrument or the material part of the instrument must be attached or 
incorporated in the pleading.  Fla. Fam. L. R. P. 12.130.  


 
d. A party shall set forth affirmatively accord and satisfaction, arbitration 


and award, assumption of risk, contributory negligence, discharge in 
bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, 
injury by fellow servant, laches, license, payment, release, res judicata, 
statute of frauds, statute of limitations wavier, and any other matter 
constituting an avoidance or affirmative defense.  Fla. Fam. L. R. P. 
12.110(d). 


 
e.  Affirmative defenses are waived if they are not pled, Mangum v. 


Susser, 764 So. 2d 653 (Fla. 1st DCA 2000); Chambliss v. Benedikter, 
941 So. 2d 589 (Fla. 4th DCA 2006) unless the basis of the defense 
appears on the face of the complaint or the defense is statutorily 
specified as one that may be raised by motion.  In re Estate of 
Hammer, 511 So. 2d 708 (Fla. 4th DCA 1987). See also Parra de Rey 
v. Rey, 114 So.3d 371 (Fla. 3d DCA 2013)(seeking to set aside an 
MSA, the Wife failed to plead the affirmative defense of fraud with 
even a semblance of particularity, therefore waived fraud as a 
defense).  


 
5. Jurisdiction 
 


a. Subject matter jurisdiction:  Pleading must set forth grounds for 
court’s jurisdiction.  Allegations in support of the six month 
residency of one of the spouses are required in all petitions for 
dissolution of marriage. Florida Statute § 61.021. Rudel v. Rudel, 
11 So.3d 285 (Fla. 4th DCA 2013)(trial court’s decision to dismiss 
wife’s petition upheld for lack of subject matter jurisdiction as wife 
had not established actual residency in state with an intent to 
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remain permanently; wife, a German citizen who had moved with 
daughter to Florida on non-immigrant tourist visa swore in 
affidavits filed three months before dissolution of petition that she 
did not intend to remain permanently in United States, she had not 
given required notice to German government that she had moved 
from home district, and she had equivocal in her deposition and at 
hearing on jurisdiction as to her  intent to apply for permanent 
residency).  


 
b. If applicable, the factual basis for invoking personal jurisdiction 


under the long arm statute or for using substituted service or 
constructive service must also be alleged in the initial petition. 
Watson v. Watson, 648 So2d 1252 (Fla. 2d DCA 1995). 


 
c. The pleading is not required to be verified. Fla. Fam. L. R. P. 


12.030. 
 
6. Grounds for Dissolution 
 


a. There are two grounds for dissolution of marriage, one of which 
must be alleged in the petition pursuant to Florida Statute § 61.052 
(1). 


 
b. The two grounds are the irretrievable breakdown of the marriage 


and the mental incapacity of the other party.  If mental incapacity 
is alleged in the initial pleadings or if incapacity occurs during the 
proceeding, the party alleged to be incapacitated must have been 
adjudicated incapacitated for a period of at least three years before 
a dissolution will be allowed. See Goldberg v. Goldberg, 643 So. 
2d 656 (Fla. 4th DCA 1994).  But see the dissent in Cooper v. 
Cooper, 725 So. 2d 1175 (Fla. 2d DCA 1998) (Although special 
protection needs to be afforded to the mentally incapacitated in 
divorce proceedings, there are times when the spouse of such a 
person needs protection as well.)  


 
7. Equitable Distribution 
 


a. As dissolution proceedings are actions in chancery, the court has 
the inherent right to adjudicate the equitable interests of the parties 
in property acquired during the marriage.   Florida Statute § 
61.011;  DeLoach v. DeLoach, 552 So. 2d 324 (Fla. 1st DCA 
1989), disapproved on other grounds; Boyett v. Boyett, 703 So. 2d 
451 (Fla. 1997) (The wife's failure to specifically seek the 
equitable distribution of her husband's military pension benefits in 
her pleadings did not preclude the consideration of the asset by the 
court in its distribution of marital assets.) 
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However, the intent to claim certain assets as non-marital must be 
alleged in the pleadings or the court will be unable to hear 
argument regarding those assets at trial. Smith v. Smith, 655 So. 2d 
1267 (Fla. 5th DCA 1995). 


 
NOTE:  If evidence is allowed and testimony taken without 
objection at trial, you are waiving your objection to these issues 
even if they were not framed in the pleadings. 


 
b. A prayer for equitable distribution has been held to be broad 


enough to encompass forms of relief such as lump sum alimony 
and exclusive possession.  Sugrim v. Sugrim, 649 So. 2d 936 (Fla. 
5th DCA 1995) (The award of exclusive possession of the home 
and family business to the wife was proper, even though the wife 
had not specifically requested such relief in her pleadings.) 


 
Abbe v. Abbe, 475 So. 2d 206 (Fla. 1985) (A prayer for equitable 
distribution by either one or both of the parties without reference to 
alimony would support an award of lump sum alimony for the 
purpose of distributing the parties' property.) 


 
Tronconi v. Tronconi, 466 So. 2d 203 (Fla. 1985) (Upon either 
party's request for a disposition of jointly held assets, the court 
may order the conveyance of such assets in order to achieve 
equitable distribution.) 


 
But see Britt v. Britt, 552 So. 2d 323 (Fla. 1st DCA 1989) (A 
general prayer for equitable distribution does not give the court the 
authority to order a partition in the absence of an agreement 
between the parties). 


 
c. It is best to specifically request equitable distribution and lump 


sum alimony, and to include the statutory factors regarding the 
justification for an unequal distribution in the pleadings.  Florida 
Statute § 61.075. A trial court’s failure to consider whether to 
award an unequal distribution in light of each factor contained in 
section 61.075 of the Florida Statutes is an abuse of discretion. 
Kyriacou v. Kyriacou, 173 So.3d 1111 (Fla. 2d DCA 2015).  


 
8. Alimony 
 


a. Entitlement to alimony (“need and ability to pay”) must be alleged 
in the pleadings or the issue tried by the consent of the parties, 
before the court may make that determination. Herring v. Herring, 
666 So. 2d 927 (Fla. 1st DCA 1995); Kratzer v. Reimiller, 552 So. 
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2d 1188 (Fla. 5th DCA 1989) (The court improperly ordered 
alimony and attorneys’ fees where there were no pleadings either 
alleging entitlement to or praying for alimony or fees); Littleton v. 
Littleton, 555 So. 2d 924 (Fla. 1st DCA 1990) (Trial court erred in 
ordering husband to either maintain the wife’s health insurance or 
pay her $100 per month where the issue of health insurance was 
not raised in the pleadings nor tried by consent.); Palumbo v. 
Palumbo, 576 So. 2d 799 (Fla. 1st DCA 1991) (Trial court 
appropriately refused to grant the wife permanent alimony even 
though she may have been entitled, where not requested in the 
petition.). See also McClain v. McClain, 105 So.3d 641 (Fla. 3d 
DCA 2013)(where wife never asked for alimony in her pleadings, 
and at trial moved to amend her claims to seek alimony but she 
never obtained an order on that motion, the trial court erred in 
awarding the wife permanent alimony).  


 
b. It is not necessary to demand a particular type of alimony in order 


to vest the court with jurisdiction to make an award.  If alimony is 
requested, the court may consider the evidence presented and 
determine the type, if any, to be awarded. Nusbaum v. Nusbaum, 
386 So. 2d 1294 (Fla. 4th DCA 1980); Florida Statute § 61.08.  


 
 Under Florida Statute § 61.08, a party requesting permanent 


alimony must only meet the clear and convincing standard of proof 
when the parties’ marriage is of moderate duration. Banks v. 
Banks, 168 So. 3d 273 (Fla. 2d DCA 2015).  


 
c. However, it is good practice to assert the factual circumstances 


demonstrating the various factors that the court will consider 
before making an alimony award. The court cannot order alimony 
where no basis for the award was presented either in the pleadings 
or in the evidence before the court.  Vadala v. Vadala, 556 So. 2d 
438 (Fla. 4th DCA 1990) (The trial court's award of rehabilitative 
alimony to the husband was improper where the husband neither 
requested rehabilitative alimony, nor testified to any need for or 
desire for such assistance from the wife for the purpose of 
rehabilitation.)  


 
The record must contain evidence of entitlement to support as well 
as the existence of unusual circumstances justifying a lump sum 
alimony award for such an award to be proper. Petticrew v. 
Petticrew, 586 So. 2d 508 (Fla. 5th DCA 1991); Young v. Young, 
677 So. 2d 1301 (Fla. 5th DCA 1996); Glazner v. Glazner, 693 So. 
2d 650 (Fla. 5th DCA 1997); Morgan v. Morgan, 813 So. 2d 139 
(Fla. 1st DCA 2002).  
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A court may award a party alimony from the date of the filing of 
the petition, even where the party requesting the alimony did not 
do so until she subsequently filed a counter petition. Gaines v. 
Sayne, 727 So. 2d 351 (Fla. 2d DCA 1999), approved by Gaines v. 
Sayne, 764 So. 2d 578 (Fla. 2000). 
 


d. The trial court must make findings of fact regarding each factor 
listed in §61.08(2). A final judgment that fails to consider all 10 
factors set forth in the statute is deficient and requires a reversal. 
Badgley v. Sanchez, 165 So. 3d 742 (Fla. 4th DCA 2015); Patino 
v. Patino, 122 So. 3d 961 (Fla. 4th DCA 2013).  


 
9. Attorney's fees, suit money and costs: Absent an appropriate pleading 


specifically seeking attorneys' fees and alleging entitlement in accordance 
with the statutory criteria, the court is without jurisdiction to award 
attorney’s fees. Lindberg v. Lindberg, 651 So. 2d 1294 (Fla. 2d DCA 
1995); Longmeier v. Longmeier,   921 So. 2d 808 (Fla. 1st DCA 2006).  
Florida Statute § 61.16. Every party seeking attorneys' fees and costs must 
serve upon all parties the financial information required by Fla. Fam. R. P. 
12.285, unless it has already been provided earlier in the same action.  But 
see In re: Estate of Ransburg, 608 So. 2d 49 (Fla. 2d DCA 1992). See also 
Franks v. Franks, 86 So.3d 1252, 1253 (Fla. 1st DCA 2012) (although the 
Former Wife requested attorney’s fees in her counter-petition, she did 
nothing further, e.g., ask the court to reserve jurisdiction on the matter, to 
raise the issue of attorney’s fees before the court entered final judgment 
and therefore on appeal the trial court was held to have erred in failing not 
to consider the request).  


 
10. Parental Responsibility and Child Support 
 


a. The court should be notified of the existence of any minor children 
of the marriage in the pleadings. If the wife is pregnant, this also 
should be stated, as well as whether or not any other children are 
contemplated. This automatically places the children's welfare 
before the court, Kilvington v. Kilvington, 632 So. 2d 701 (Fla. 1st 
DCA 1994). 


 
The pleadings should set forth the allegations necessary under the 
UCCJEA (Florida Statute § 61.522), which establish the trial court’s 
jurisdiction over the children.  Specifically include the name, date of 
birth, age and sex of the child(ren). 


 
b. There is a statutory preference for shared parental responsibility.  


If sole parental responsibility is sought, it should be specifically 
pled.    
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c. The sworn information required by the Uniform Child Custody 
Jurisdiction Act must either be included in the petition or a 
separate affidavit must be filed.  Florida Statute § 61.522; Prager 
v. Mitchell, 651 So. 2d 809 (Fla. 5th DCA 1995) (Father’s 
complaint for child custody was dismissed where he failed to 
provide the required UCCJA information and he did not seek the 
opportunity to amend and/or subsequently file the necessary 
affidavit.) 


 
 As of October 1, 2008, all references to “custody” and primary and 


secondary responsibility were eliminated from Florida Statutes.  
Parties should plead for the implementation of a parenting plan. 


 
Note that the UCCJEA (Uniform Child Custody Jurisdiction and 
Enforcement Act) comprised of Florida Statute § 61.501-642, 
became effective 2002.  
 


 
d. Child Support 


 
(1) Every petition for child support or for modification of child 


support must be accompanied by an affidavit which shows 
the party's net income computed in accordance with the 
child support guidelines.  Florida Statute § 61.30(14).   The 
respondent must also prepare a financial affidavit setting 
forth his or her income, allowable deductions, and net 
income computed in accordance with this section. This 
affidavit must be filed at least 72 hours prior to any hearing 
on the finances of either party.   


 
(2) In addition, the Florida Family Law Rules of Procedure 


require that the parties to an action involving child support 
serve financial affidavits and disclosure in accordance with 
Rule 12.285.  The parties must also supplement the 
financial information as soon as possible after the discovery 
of information which would update or correct the prior 
disclosure. Rules 12.280, 12.285 (3) Fla. Fam. L. R. P.  A 
child support guidelines worksheet in substantial 
conformity with Form 12.901(g) must be filed with the 
court at or prior to a hearing to establish or modify child 
support.  Rule 12.285(j). See Dep’t of Revenue v. A.N.J., 
165 So. 3d 846 (Fla. 2d DCA 2015)(The court held that it 
was reversible error for the court to fail to include a child 
support guidelines worksheet in a final judgment 
establishing paternity and child support). 
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(3) Each party to any paternity or child support proceeding in 
a non-Title IV-D case is required to file with the 
appropriate court and State Registry (see Chapter 88, 
Florida Statutes), information on the location and identity 
of the party, including the, residential and mailing 
addresses, telephone number, driver’s license number, and 
name, address, and telephone number of employer, and to 
update the information as appropriate.  Florida Statute § 
61.13 (7)(a).Furthermore, final judgments ordering child 
support must include specific findings as to the income of  
the parties. Hooper v. Hooper, 681 So. 2d 833 (Fla. 1st 
DCA 1996).  Pursuant to Florida Statute § 61.13(1)(a)1, 
every child support order and income deduction order 
must provide the following: 


 
(a) The child support will terminate on the child’s 


18th Birthday unless the court finds that § 743.07 
(2) applies (or is otherwise agreed to by the 
parties); and 


 
(b) A schedule based upon the record existing at the 


time of the order, stating the amount of the 
monthly child support obligation for all the 
minor children at the time of the order and the 
amount of child support that will be owed for any 
remaining children after one or more of the 
children are no longer entitled to receive child 
support; and 


 
(c) The month, day, and year that the reduction or 


termination of child support becomes effective.   
 


(4)  Imputation of Income - Pursuant to Florida Statute § 61.30 
(2)(b), monthly income shall be imputed to an unemployed 
or underemployed if Court finds the unemployment or 
underemployment is voluntary on that parent’s part. The 
income imputed shall be based upon recent work history 
(work records cannot be more than 5 years old at the time 
of the hearing), occupational qualifications, etc. See Hentze 
v. Denys, 88 So.3d 307 (Fla. 1st DCA 2012)(trial court 
abused its discretion when it failed to impute income to the 
former wife, despite finding her underemployment was 
voluntary). Spouse claiming that income should be imputed 
to unemployed or underemployed spouse bears the burden 
of employability and job availability. Dottaviano v. 
Dottaviano 170 So. 3d 98 (Fla. 5th DCA 2015). However, 
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in the event that the parties enter into a pretrial stipulation 
as to the parties’ relative income, that stipulation shall be 
binding upon the parties and the court. Broch v. Broch, 42 
Fla. L. Weekly D2045 (Fla. 4th DCA 2017). 


 
(5) A court’s determination of a party’s income for purposes of 


establishing support obligations must be supported by 
competent substantial evidence. This evidentiary standard 
is not satisfied if the evidence merely creates a suspicion. 
Callwood v. Callwood, 42 Fla. L. Weekly D1499 (Fla. 4th 
DCA 2017)(finding that competent substantial evidence did 
not support finding that the husband received additional 
income from family, his girlfriend, or some other 
undisclosed source). 


 
(6)  If a parent fails to participate in a child support proceeding, 


income shall be automatically imputed based upon the 
equivalent to the median income of a year-round full-time 
worker. See § 61.13(2)(b)1.  


 
When income is imputed to a parent, specific findings as to 
the source of the income and the amount imputed must be 
made.  See Shrove v. Shrove, 724 So. 2d 679 (Fla. 4th 
DCA 1999); Torres v. Torres, 98 So.3d 1171 (Fla. 2d DCA 
2012) (Mere allegations of employability do not constitute 
competent, substantial evidence for imputing income to 
parent for child support purposes). See also D.O.R. o/b/o 
Bufford v. Pipkin, 48 So.3d 1010 (Fla. 5th DCA 2010(no 
competent substantial evidence to support the imputation 
income to the unknown father where there was no evidence 
regarding the biological father’s earnings or potential 
earnings, and the finding of the hearing officer was 
therefore improper). 


     
(7)  Income Withholding Order/Income Deduction Order  - On  


June 1, 2012 a federally –approved “Income Withholding 
Support Form” went into effect. The federal form is 
inconsistent with Florida Statute § 61.13(1)(a)1b. The 
Florida Family Law Rules of Procedure contain Form 
12.966 (a), titled “Income Deduction Order,” which is 
consistent with § 61.13.  To date, Form 12.966(a) remains in 
existence. However, there is confusion regarding the Form 
12.966(d) which is the federally-approved “Income 
Withholding Support Form.”  The Family Law Rules 
Committee and the Family Law Section of the Florida Bar 
submitted comments to proposed amendments to Florida 
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Family Law Rules of Procedure – Form 12.966(d) (which 
includes instructions for the use of when the federal form 
should be used vs. the Florida approved form titled  “income 
deduction order”).  


 
(8) It is error for the trial court to enter a child support award 


which conflicts with the terms of the parties’ marital 
settlement agreement. Broch v. Broch, 42 Fla. L. Weekly 
D2045 (Fla. 4th DCA 2017)(finding that the trial court’s 
child support figure, calculated with child support guideline 
worksheet and based upon wife’s net income as $7,302 was 
contrary to the parties’ MSA wherein the parties stipulated 
that for purposes of child support the wife’s income shall be 
imputed at zero until September, 2018 and thereafter at 
$27,500 yearly). A marital settlement agreement regarding 
child support is binding on the parties, subject to the court’s 
review that it is in the best interests of the children. Id.  


 
(9) The Court has the discretion to transfer the dependency 


exemption between parents pursuant to a Final Judgment of 
Paternity. However, each party’s right to claim the child as a 
dependent in alternating years must be conditioned upon the 
parent being current with child support payments. Alston v. 
Vazquez, 42 Fla. L. Weekly D2021 (Fla. 5th DCA 
2017)(affirming trial court’s provision in final judgment 
which allowed the mother to claim the parties’ child as a 
dependent in even years, while the father would have the 
right to claim the child as a dependent in odd-numbered 
years, but remanding with instructions to amend the final 
judgment to include the condition that each parent must be 
current on child support in order to claim their child in 
alternating years). 


 
11. Partition 
 


a. Partition must be pled specifically.  Young v. Young, 507 So2d 
614 (Fla. 2d DCA 1987); Pawlik v. Pawlik, 545 So. 2d 506 (Fla. 
2d DCA 1989).  Absent a pleading substantially in conformity with 
Florida Statute §64, the court cannot order a sale. Martinez v. 
Martinez, 573 So. 2d 37 (Fla. 1st DCA 1990) (A general prayer for 
equitable distribution is not sufficient to justify an order of 
partition.) 


 
Where a party has been awarded exclusive possession of the 
property, there can be no action for partition until the exclusive 
possession has ended. Walker v. Erpenbach, 553 So. 2d 738 (Fla. 
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5th DCA 1989). 
 


b. Florida Statute §64.041 states that the complaint for partition must 
include: 


 
(1) A description of the property to be partitioned; 


 
(2) The names and places of residence of owners, joint tenants, 


tenants in common, co-partners, or others interested in the 
property, and the quantity held by each; and 


 
(3) Other matters necessary for the court to adjudicate the 


rights and interests of the party (which may include claims 
for credits due on partition). See Roth v. Roth, 611 So. 2d 
1268 (Fla. 3d DCA 1992). 


 
12. Special Equity 
 


As of July 1, 2008, special equity was abolished.  Parties seeking more 
than 50% of the marital assets need to request an unequal distribution in 
their pleadings. See Florida Statute § 61.075 (1). 


 
13. Lis Pendens 
 


a. Lis Pendens may be filed at the time of the initial pleading or 
thereafter to place third parties on notice that a claim is made as to 
real or personal property titled in the name of a party in the action.  
The property needs to be adequately described in the initial 
pleading and in the notice of lis pendens and the lis pendens must 
state the relief sought and be duly recorded. 


 
b. The court will control a lis pendens where the action does not 


relate to the real property on the face of the action and the court 
can control and discharge the lis pendens. Florida Statute § 
48.23(3);  Gay v. Gay, 604 So. 2d 904 (Fla. 5th DCA 1992); Moss 
v. ARCA Development, Inc., 687 So. 2d 70 (Fla. 3d DCA 1997). 


 
c. A lis pendens filed in connection with a claim for affirmative relief 


related to property is automatically dissolved any time that the 
claim is subsequently dismissed. Rule 12.420(f), Fla. Fam. L. R. P.  


 
d. When the action is not based upon a duly recorded instrument, the 


court may control a lis pendens as it does an injunction and order a 
bond to be posted at the time the lis pendens is filed to protect the 
property owner.  Thomson v. Thomson, 751 So. 2d 103 (Fla. 4th 
DCA 1999);  Finkelstein v. Finkelstein, 603 So. 2d 715 (Fla. 4th 
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DCA 1992).   
 
14. Receivership 
 


a. A party may seek to have a receiver appointed as a form of 
temporary relief in a dissolution proceeding. The trial court has 
discretion whether or not to appoint a receiver. Puma Enterprises 
Corp. v. Vitale, 566 So. 2d 1343 (Fla. 3d DCA 1990). 


 
b. The party moving for the appointment must allege a legal right or 


ownership interest in the property in question, or a lien or special 
interest that is to be satisfied out of that property, and that a 
receiver is required to preserve the property. 


 
c. The appointment of a receiver is a drastic matter and should not be 


used by courts except in cases of necessity.  Electro Mechanical 
Products, Inc. v. Borona, 324 So. 2d 638 (Fla. 3d DCA 1976). 


 
d. Both the receiver and the movant generally must post a bond.  


Turtle Lake Associates, Ltd. V. Third Financial Services, Inc., 518 
So. 2d 959 (Fla. 1st DCA 1998). 


 
e. The receiver may be authorized to control one party's assets, 


including all aspects of a party's solely owned business, where the 
court deems it necessary.  See Ugarte v. Ugarte, 553 So. 2d 250 
(Fla. 3d DCA 1989) (Where the husband requested the court 
appoint a receiver over his assets to support his position that he 
lacked the ability to pay certain support, the court had the authority 
to order the receiver to take sole control over the withdrawals from 
the husband’s P.A., as well as the sole authority to write checks on 
the P.A.'s account based upon abuses of the P.A. by the husband 
which were contained in the receiver's report). See also Mathes v. 
Mathes, 91 So.3d 207 (Fla. 2d DCA 2012)(Without jurisdiction 
over corporation, of which husband and wife were the owners, the 
trial court, in divorce proceeding, had no authority to appoint any 
attorney for the corporation to take any action, and as such, 
divorce case, which had transformed into something similar to a 
receivership, would be remanded in order to be retried as a divorce 
proceeding and to repair the damage caused by the improper and 
unauthorized corporate receivership). 


 
15. Sequestration 
 


a. Sequestration is another form of temporary equitable relief that is 
available.  It is a proceeding in rem against the property of a party 
who is not residing in the state or cannot be located. The value of 
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the property to be sequestered must be in line with the relief 
sought.  Cimitier v. Cimitier, 579 So. 2d 142 (Fla. 3d DCA 1991); 
Frank v. Frank, 587 So. 2d 668 (Fla. 4th DCA 1991) 
(Sequestration and application of appellant’s interest in marital 
home to discharge support arrearages appropriate). 


 
b. If the property to be sequestered is held by a non-party, it is 


necessary to join the non-party as a party in the action. See  
Florida Statute §68.03. 


 
16. Temporary Relief 
 


a. A demand for temporary relief may be included in the party's 
initial pleading or in a subsequent motion. NOTE: The existence 
of a valid marriage is a prerequisite to statutory entitlement to 
temporary support. But see Gilvary v. Gilvary,    648 So. 2d 317 
(Fla. 3d DCA 1995) (Although there was no statutory basis for 
award of temporary support in an action for annulment of 
marriage, the court had equitable jurisdiction to award temporary 
support and fees upon a finding that the putative wife had not been 
aware that her putative husband was already married, and need and 
ability to pay were demonstrated). See Cobo v. Sierralta, 13 So. 3d 
493 (Fla. 3d DCA 2009).  


 
b. Pleadings requesting temporary support must allege the moving 


party's need for temporary support or attorney's fees and the ability 
of the other party to pay the same. The parties are then entitled to 
an evidentiary hearing before a temporary support award is 
entered, and the parties have the right to cross-examine each other 
regarding their respective financial affidavits. See Gosin v. Gosin, 
622 So. 2d 156 (Fla. 4th DCA 1993). 


 
c. A financial affidavit and other required financial information per 


Rule 12.285, Fla. Fam. L. R. P. are required to be produced 
contemporaneously with the notice of hearing for temporary child 
support, attorney's fees, suit money or court costs, or temporary 
alimony, unless the production was already made within forty-five 
days of service of the initial or supplemental pleading upon the 
respondent. The responding party must serve the required financial 
production on the party seeking relief no later than two days before 
the temporary relief hearing. (Fla. Fam. L. R. P., Rule 
12.285(b)(1).  


 
d.    The listing with a broker for the sale of the marital residence may 


be requested as temporary relief but may be granted only where 
equitable and necessary. See  Lerner v. Lerner, 708 So. 2d 1029 
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(Fla. 2d DCA 1998) (Parties' financial disclosures were not 
sufficiently complete to permit dissolution court to find that there 
was too much equity in marital home to permit it to be equitably 
distributed to either party and, thus, order granting motion to 
compel immediate sale of marital home could not stand; although 
husband argued that wife and two children did not need large 
house, equitable distribution statute expressed desirability of 
retaining marital home as residence for dependent children of the 
marriage.)  


 
e. The burden of proof to modify a temporary order is sometimes a 


problem.   Generally, "absent compelling circumstances," an order 
for temporary support is "final during its lifespan."  Dent v. Dent, 
851 So. 2d 819 (Fla. 2d DCA 2003), citing Kraus v. Kraus, 749 So. 
2d 513 (Fla. 2d DCA 1999) citing with approval Warner v. 
Warner, 692 So. 2d 266 (Fla. 5th DCA 1997; See also Israel v. 
Israel, 824 So. 2d 953 (Fla. 4th DCA 2002).   


 
A circuit court that anticipates that its temporary support orders 
may need to be refined or adjusted in a final hearing should specify 
in the order that the provisions are without prejudice and may be 
modified by the court during the proceedings or in a final hearing.  
Dent, supra. 


 
But see Ghay v. Ghay, 954 So. 2d 1186 (Fla. 2d DCA 2007), 
providing that temporary support orders do not create vested rights 
and can be modified or vacated at any time by the court while the 
litigation proceeds. 


 
f. Temporary Alimony: 


 
(1) Correct standard is to balance the needs of the requesting 


party as fixed by the parties' standard of living and the 
ability to pay of the other party.  Canakaris v. Canakaris, 
382 So. 2d 1197 (Fla. 1980). A husband must continue 
supporting his wife during the dissolution proceeding by 
paying generally the same expenses he had been paying 
during the marriage.  Belcher v. Belcher, 271 So. 2d 7 (Fla. 
1972).   


 
However, the court may not authorize an  award of 
temporary support during the pendency of divorce 
proceedings in excess of the other party’s ability to pay.  
Herr v. Herr, 463 So. 2d 447 (Fla. 4th DCA 1995); 
Mitzenmacher v. Mitzenmacher, 656 So. 2d 178 (Fla. 3d 
DCA 1995); Bolton v. Bolton, 898 So. 2d 1084 (Fla. 4th 
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DCA 2005). Findings as to the actual current income of 
each party must support the alimony award.  Laz v. Laz, 
727 So. 2d 966 (Fla. 2d DCA 1998).  


 
(2) Waiver of alimony in a prenuptial agreement does not 


preclude the court from entering a temporary support 
award.  In fact, case law has consistently held that a duty of 
spousal support during the marriage cannot be waived or 
contracted away in an Antenuptial agreement.   Fernandez 
v. Fernandez, 710 So. 2d 223 (Fla. 2d DCA 1998); 
Appelbaum v. Appelbaum, 620 So. 2d 1293 (Fla. 4th DCA 
1993);  Lawhon v. Lawhon, 583 So. 2d 776 (Fla. 2d DCA 
1991). 


 
(3) It is improper for the trial court to enter a temporary 


support award and fail to identify which share of the award 
is for child support and which is intended to be for alimony. 
Perez v. Perez, 190 So.3d 1154 (Fla. 2d DCA 2016). 


 
g. Temporary Child Support:  Florida Statute § 61.30 sets forth the 


guidelines which are to be used as a basis for child support award 
amounts regardless of whether pendente lite or at final hearing. 


 
h. Temporary Attorney's Fees/Suit Money: 


 
(1) An interim award of suit money is to ensure that both 


parties have similar access to counsel and can thus fight the 
action on nearly equal footing. Nichols v. Nichols, 519 So. 
2d 620 (Fla. 1988); Florida Statute § 61.16.  The amount of 
fees awarded must be reasonable and supported by 
evidence. Baker v. Baker, 35 So. 3d 76 (Fla. 2d DCA 
2010);  Safford v. Safford, 656 So. 2d 485 (Fla. 2d DCA 
1994); Schubot v. Schubot, 523 So. 2d 661 (Fla. 4th DCA 
1988).  An award may be reversed where findings are not 
made regarding the reasonableness of the amount of 
temporary fees awarded.  Kasm v. Kasm, 933 So. 2d 48 
(Fla. 2d DCA 2006). 


 
(2) The appropriate inquiry is whether one spouse has a need 


for suit money and the other has the ability to pay.  Duncan 
v. Duncan, 642 So. 2d 1167 (Fla. 4th DCA 1994); Rosen v. 
Rosen, 696 So. 2d 697 (Fla. 1997). Where the party 
requesting assistance with fees has a substantial amount of 
liquid assets, there is no “need” for an award of attorney’s 
fees.  Rathmann v. Rathmann, 721 So. 2d 1218 (Fla. 5th 
DCA 1998). 
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(3) Other relevant circumstances to be considered in an award 


of attorney’s fees include the scope and history of the 
litigation, the duration of the litigation, the merits of the 
respective positions, whether the litigation is brought or 
maintained primarily to harass (or whether a defense is 
raised mainly to frustrate or stall), and the existence and 
course of prior or pending litigation.  Rosen v. Rosen, 696 
So. 2d 697 (Fla. 1997). See also Fonderson v. Lairap, 98 
So.3d 715 (Fla. 2d DCA 2012)(temporary fee award 
reversed where the court ordered the husband to “match” 
and pay the wife’s attorney what he paid for his own 
representation as no finding was made on reasonableness of 
fees, nor was there record evidence supporting the award).  


 
(4) Awards in post judgment proceedings should not include 


fees incurred for the time spent litigating the amount of 
attorney fees.  Wight v Wight, 880 So. 2d 692 (Fla. 2d 
DCA 2004). However, courts have awarded fees as a 
sanction for litigating the issue of fees where such an award 
is supported by substantial competent evidence.  Bates v. 
Islamorada, Village of Islands, 939 So. 2d 171 (Fla. 3d 
DCA); Bennett v. Berges, 50 So. 3d 1154 (Fla. 4th DCA 
2010).  Prejudgment interest begins to accrue at the time 
entitlement is established on an attorney fee award.  Quality 
Engineered Installation Inc. v. Higley South, Inc., 670 So. 
2d 929 (Fla. 1996). 


 
 (5) It is inappropriate to consider that a party has received 


financial assistance from friends or relatives in order to pay 
his or her attorney’s fees when determining need and 
ability to pay.  Burrill v. Burrill, 701 So. 2d 354 (Fla. 1st 
DCA 1997); Rogers v. Rogers, 824 So.2d 902 (Fla. 3d 
DCA 2002)(held trial court could not consider fact that 
husband’s parents made large, sporadic loans to husband, 
for purposes of determining whether husband was required 
to pay attorney’s fees for wife). 


 
(6) A party’s obligation to pay attorney fees when the criteria 


for such fees are met, cannot be waived or contracted away 
in an antenuptial agreement.  Lawhon v. Lawhon, 583 So. 
2d 776 (Fla. 2d DCA 1991); Blanton v. Blanton, 654 So. 2d 
1240 (Fla. 2d DCA 1995). However, where a prenuptial 
agreement contains a prevailing party clause, when the 
agreement is challenged, the clause is enforceable even 
before a final judgment of dissolution.  Lashkajani v. 
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Lashkajani, 855 So. 2d 87 (Fla. 2005) (Provision in 
prenuptial agreement that attorney fees would be awarded 
to prevailing party in any action to enforce prenuptial 
agreement was enforceable, even though attorney fees were 
incurred during marriage, insofar as prenuptial agreement 
related to distribution of assets after marriage, and 
therefore, related to post-dissolution support, which was 
enforceable as matter of contract law, absent showing that 
agreement was not executed under compulsion and without 
full disclosure). 


 
(7) Even where the parties have entered into a property 


settlement agreement providing for each party to bear their 
own fees, the court may award temporary fees to a needy 
spouse.  Deardoff v. Deardoff, 569 So. 2d 917 (Fla. 5th 
DCA 1990);  Khan v. Khan, 79 So.3d 99 (Fla. 4th DCA 
2012)(Pending dissolution of marriage, public policy and 
the statutory obligation of support permits award of 
temporary fees to a spouse, even if an agreement provides 
that the parties will each pay their own attorney’s fees or 
that the party is entitled to fees in any litigation over the 
validity of the agreement); Ortiz v. Ortiz, 42 Fla. .L. 
Weekly D2025 (Fla. 3d DCA 2017)(affirming trial court’s 
award of prejudgment attorney’s fees to the former wife 
despite the existence of a partial Mediation Agreement 
providing that both parties would be responsible for his/her 
own attorney’s fees and/or costs).  


 
(8)  Fla. R. Civ. P. 1.525 no longer applies to family law cases.  


The Florida Supreme Court adopted new Florida Fam. 
L.R.P. 12.525 effective March 3, 2005 (Amendment to the 
Florida Family Law Rules of Procedure (Rule 12.525), 897 
So. 2d 467 (Fla. 2005). 


 
The new Rule provides “Florida Rule of Civil Procedure 
1.525 shall not apply in proceedings governed by these 
rules”. 
 
Fla. Fam. L.R.P. 12.525 applies to all cases that were 
pending on the date of its enactment.  Montello v. 
Montello, 961 So. 2d 257 (Fla. 2007). 


 
i. Temporary Parental Responsibility/Timesharing 


 
(1) The courts must apply the same criteria for determining 


temporary timesharing awards as it does for permanent 
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awards.  The key issue is the welfare of the child.  Florida 
Statute § 61.13(3); Unger v. Unger, 306 So. 2d 540 (Fla. 3d 
DCA 1975); Williams v. Williams, 619 So. 2d 390 (Fla. 1st 
DCA 1993); Andrews  v. Andrews, 624 So. 2d 391 (Fla. 2d 
DCA 1993); Buckhalt v. McGhee, 632 So. 2d 120 (Fla. 1st 
DCA 1994). 


 
(2) Due process must be followed in temporary time-sharing 


determinations, and notice and opportunity to be heard 
must be provided to the opposing party.  Stanley-Baker v. 
Baker, 789 So. 2d 353 (Fla. 4th DCA 2001); Wilson v. 
Roseberry, 669 So. 2d 1152 (Fla. 5th DCA 1996); Bini v. 
Bini, 828 So. 2d 470 (Fla. 5th DCA 2002). The proper, 
sworn UCCJEA allegations such as the names, ages and 
addresses of the children, must be included in the initial 
pleading or filed in a separate affidavit.  Florida Statute § 
61.522.  


 
(3) A temporary order based on the evidence presented 


determines the best place for the children to live until a 
final custody determination.  Such temporary placement 
should cause the least amount of disruption in the 
child(ren)'s life.  Griffith v. Griffith, 627 So. 2d 527 (Fla. 
2d DCA 1993).   


 
j. Exclusive Use and Possession of Marital Home  


 
(1)      A party must specifically request the temporary exclusive 


use and possession of the marital home in the petition for 
temporary relief, as well as set forth the facts which 
demonstrate entitlement to such relief pendente lite. 
Florida Statute § 61.071. 


 
(2) There must be an affirmative showing of fighting or 


quarrelling, which requires that the parties live separately, 
prior to an award of exclusive possession pendente lite. 
Bowles v. Bowles, 384 So. 2d 299 (Fla. 4th DCA 1980); 
Kranz v. Kranz, 542 So. 2d 1011 (Fla. 3d DCA 1989). 


 
(3) When minor children are involved in the dissolution, the 


courts and legislature favor allowing the child to remain in 
the marital home if it is equitable, financially feasible and 
in the best interest of the child. Florida Statute § 61.075.; 
Dehler v. Dehler, 648 So. 2d 819 (Fla. 4th DCA 1995); 
Edgar v. Edgar, 668 So. 2d 1059 (Fla. 2d DCA 1996); 
Garcia v. Hernandez, 947 So. 2d 657 (Fla. 3d DCA 2006); 
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Coristine v. Coristine, 53 So. 3d 1204 (Fla. 5th DCA 2011). 
 


B. VERIFICATION 
 


In dissolution of marriage cases, there are two circumstances under which the 
petition must be verified: 
 
1. When the custody allegations required under the Uniform Child Custody 


Jurisdiction and Enforcement Act are placed into the pleading.  Florida 
Statute § 61.522. 


 
2. When a temporary injunction or other emergency relief is sought without 


notice. Fla. Fam. L. R. P. 12.610 (Injunctions for Domestic and Repeat 
Violence) (NOTE:  This would be a separate pleading; not the initial 
petition for dissolution of marriage.)  


 
C. INJUNCTIVE RELIEF  


 
1. TYPES OF INJUNCTIVE RELIEF 


 
a. Purposes 


 
(1) To protect assets: Florida Statute § 61.11; See Sandstrom v. 


Sandstrom, 565 So. 2d 914 (Fla. 4th DCA 1990); Leon v. 
Leon, 616 So. 2d 633 (Fla. 4th DCA 1993); Rosasco v. 
Rosasco, 641 So. 2d 493 (Fla. 1st DCA 1994) (A disputed or 
contingent claim for attorney’s fees is not a sufficient basis 
for an  injunction to preserve assets pending resolution of 
litigation.); See also Ksaibati v. Ksaibati, 824 So. 2d 219 
(Fla. 2d DCA 2002); Widom v. Widom, 679 So. 2d 74 (Fla. 
4th DCA 1996).  


 
(2) To prevent removal of children from jurisdiction: See 


Hinsley v. Whited, 623 So. 2d 611 (Fla. 5th DCA 1993); 
Landingham v. Landingham, 685 So. 2d 946 (Fla. 1st DCA 
1996) (Mother’s violation of injunctive order prohibiting her 
from removing children from jurisdiction was properly 
addressed by criminal contempt and not by modification of 
parental responsibility). 


 
(3) To prevent abuse/domestic violenceFlorida Statute § 741.30 


and Rule 12.610, Fla. Fam. L.R.P.; Campbell v. Campbell, 
584 So. 2d 125 (Fla. 4th DCA 1991); Baumgartner v. 
Baumgartner, 691 So. 2d 488 (Fla. 2d DCA 1997); Giallanza 
v. Giallanza, 787 So. 2d 162 (Fla. 2d DCA 2001). 
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(4) To prevent repeat violence (by any spouse, former spouse, 
persons related by blood or by marriage, persons who now or 
in the past resided together, and persons who are parents of 
the same child). 


 
b. Writ of Ne Exeat – Florida Statutes §§68.02, 61.11. 


 
(1) A verified pleading which includes the necessary allegations 


is required.  There must be allegations that the  party is about 
to remove himself or herself, or his or her property out of the 
jurisdiction, or fraudulently conceal or convey assets, which 
will enable him to avoid an obligation to the petitioner and 
render an ensuing judgment ineffectual. 


 
(2) The writ commands the sheriff to detain the respondent until 


he/she posts a bond to provide security that he will not leave 
the state or fraudulently convey, remove or conceal property. 


 
(3) A writ of ne exeat may not be used independently as a 


substitute for contempt, injunction, or other enforcement 
orders, where its purpose is not to prevent the party from 
fleeing or hiding assets, but instead to force the party to 
produce assets which could be used to satisfy a judgment. 
Siravo v. Siravo, 670 So. 2d 983 (Fla. 4th DCA 1996). 


 
c. Injunctions governed by Rule 12.610, Fla. Fam. L. R. P.  


 
(1) The court may grant a temporary injunction without written 


or oral notice pursuant to Rule 12.610, Fla. Fam. L. R. P. to 
the other party only if: 


 
(a)  The verified pleading or affidavit sets forth specific 


facts making it apparent that immediate and 
irreparable injury, loss, or damage will result if notice 
is given to the adverse party. 


 
(b) The lawyer for the petitioning party certifies in 


writing any efforts that have been made to give 
notice; and 


 
(c)  The reasons why notice should not be required.  


 
    (2) The procedural requirements for temporary injunctive 


 relief pursuant to Rule 1.610 include: 
 


(a)  The pleading must include facts setting forth a clear 
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basis for a need for relief. 
 


(b) The pleading must state facts showing the likelihood 
of immediate and irreparable harm. City of 
Jacksonville v. Naegele Outdoor Advertising Co., 
634 So. 2d 750 (Fla. 1st DCA 1994), approved, 659 
So. 2d 1046 (Fla. 1995). 


 
(c)  The pleading must demonstrate that there is no 


adequate remedy at law. Hopkins v. Hopkins, 623 So. 
2d 586 (Fla. 4th DCA 1993) (Where the injunction is 
for the purpose of preserving personal property 
pending dissolution, the property involved must be 
shown to be unique in order to justify an injunction.)  


 
(d) No temporary injunction shall be entered unless a 


bond is posted by the movant in an amount that the 
court deems proper.  Neal v. Neal, 636 So. 2d 810 
(Fla. 1st DCA 1994);  De Pacanins v. Pacanins, 650 
So. 2d 1028 (Fla. 3d DCA 1995). 


 
(e)  No bond is necessary in cases of temporary 


injunctions which are issued to prevent the 
respondent from physically harming the petitioner.  
Fla. Fam. L. R. P. 12.610(b); Cord v. Cord, 750 So. 
2d 757 (Fla. 2d DCA 2000).  


 
(f)  The temporary injunction must state on its face the 


reasons for entry, describe in detail the act or acts 
restrained and, where applicable, why no notice was 
required.  The injunction will remain in effect until 
modified or dissolved by court order.  


 
   NOTE:  It is suggested that one try to refrain from 


tying up checking or bank accounts used regularly, 
i.e., personal or business.  


 
 2. Injunctions For Domestic And Repeat Violence  (Fla. Fam. L.R.P. Rule 12.610). 
 


a. A party filing for an injunction for protection against domestic 
violence must certify under oath that: 


 
(1) The party against whom the injunction is sought is a spouse, 


former spouse, person related by blood or marriage, or a 
person presently residing with the petitioner as if a family, or 
who had resided with the petitioner as a family in the past, or 
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that the parties have a child in common, 
 


(2) The party filing the petition has been a victim or fears he or 
she may be a victim of one of the violent crimes listed at  
Florida Statute § 741.28, (which include stalking), 


 
(3) The specific facts and circumstances alleged as a basis for 


the relief sought are true.       
 


b. A party filing for an injunction for protection against repeat violence 
must allege that: 


 
(1) There have been two incidents of violence as described in 


Florida Statute § 784.046(1)(b), one of which occurred 
within six months of the filing of the petition, which were 
committed by the person against whom the injunction is 
sought, against the petitioner or an immediate family 
member of the petitioner, and 


 
(2) The specific facts and circumstances upon the basis of which 


the relief is sought are true. 
 


c. Temporary injunctions may be issued without notice if it appears to 
the court that an immediate and present danger of domestic, repeat, 
dating, or sexual violence exists.  Otherwise, the court will hold an 
evidentiary hearing. Rule 12.610(c)(1)(A); Lewis v. Lewis, 689 So. 
2d 1271 (Fla. 1st DCA 1997) (There needs to be a full hearing for 
any petition for a permanent injunction.)  See also Wooten v. 
Jackson, 812 So. 2d 609 (Fla. 1st DCA 2002); Furry v. Von Arb 
Rickles, 68 So. 3d 389 (Fla. 1st DCA 2011). 


 
d. A full evidentiary hearing is required for the entry of an injunction 


against domestic, repeat, dating, or sexual violence. Rule 
12.610(c)(1)(B). Lewis v. Lewis, 689 So. 2d 1271 (Fla. 1st DCA 
1997); Pope v. Pope, 901 So. 2d 352 (Fla. 1st DCA 2005); 
Niederkorn v. Trivino, 68 So. 3d 991 (Fla. 5th DCA 2011). 


 
e. No bond is required for the entry of an injunction against domestic 


or repeat violence. Rule 12.610(c)(2). 
 


f. Temporary injunctions for domestic or repeat violence shall not be 
effective longer than fifteen days, unless good cause is shown for a 
continuance. Rule 12.610(c)(4)(A).  A date for a full hearing should 
be set during the duration of the temporary injunction.  See Miller v. 
Miller, 691 So. 2d 528 (Fla. 4th DCA 1997) (A temporary 
injunction may not be extended for six months without a full 
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hearing.) 
 


g. A permanent injunction for domestic or repeat violence shall be 
granted for a fixed period or until further order of court.  Upon 
petition by the victim, the court may extend the injunction for 
successive periods or until further order of court. Rule 12.610(c)(4). 


 
h. After consideration of the circumstances, the court has broad 


discretion to grant an extension without the need for specific 
allegations.  


 
i. Injunctions for protection against domestic or repeat violence may 


be enforced by civil or criminal contempt proceedings, or if 
appropriate, by criminal prosecution. Rule 12.610(c)(5). 


 
j. The petitioner or respondent may file a supplemental petition with 


the court to modify or vacate an injunction at any time.  Service of 
supplemental petitions to modify or vacate injunctions shall be 
governed by Rule 12.610(b)(2).  


 
k.  A relationship between 14-year-olds that included spending time 


with each other at school and holding themselves out to others as 
“going out” was sufficient to establish a “dating relationship” for 
purpose of an injunction under Florida Statute §786.046. Floyd v. 
Walker-Gray, 174 So.3d 1034 (Fla. 1st DCA 2015). 
 


l. A trial court’s Order granting an injunction for dating violence must 
be supported by competent and substantial evidence of each 
required element. Nuila v. Stolp, 188 So.3d 105 (Fla. 5th DCA 
2016). 


    
D. DEFAULT JUDGMENTS 
 


1. A well-pled petition for dissolution of marriage is deemed admitted when the 
opposing party fails to file a responsive pleading within the time required and a 
default is entered by the clerk or the court.  


 
a. If the party against whom affirmative relief is sought has not filed 


any papers in the action, the party bringing the action may request 
the clerk to enter a default. Rule 12.500(a), Fla. Fam. L.R.P.  


 
b. When the party against whom affirmative relief is sought has failed 


to plead or otherwise defend as allowed by law, the court may enter 
a default against that party.  However, if the party has filed or 
served any paper in the action, the party must be served with notice 
of the application for default. Rule 12.500(b), Fla. Fam. L. R. P. ; 
Carr v. Butler, 590 So. 2d 508 (Fla. 4th DCA 1991) (The court 
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should not have entered a default given the fact that the party had 
previously filed papers in the action and acted diligently to remedy 
the default and stated a meritorious defense.); Frady v. Deringer, 76 
So. 3d 1024 (Fla. 4th DCA 2011)(a denial of receipt of process does 
not automatically overcome the presumption raised by a certificate 
of service, and an evidentiary hearing is necessary); but see Taylor 
v. Taylor, 67 So. 3d 359 (Fla. 4th DCA 2011)(trial court should 
have set aside final default judgment of dissolution on ground that 
husband had not received notice; husband’s unrebutted sworn 
statements indicated that the wife led him to believe she was not 
pursuing dissolution, and that his last known address was not the 
marital address where notice was sent, but wife knew how to 
contact him and did not do so.). 


 
Yellow Jacket Marine Inc. v Paletti, 670 So. 2d 170 (Fla. 1st DCA 
1996) (A final judgment entered after a default may be set aside 
without a showing of meritorious defense where papers had been 
filed prior to the default, but no notice of the default had been 
served, in violation of Rule 1.500(b) Fla. R.Civ.P.). 


 
c. A party may plead or defend at any time before a default is 


entered. Rule 12.500(c), Fla. Fam. L. R. P.; See La Nacion 
Newspaper, Inc. v. Rivero, 478 So. 2d 451 (Fla. 3d DCA 1985) 
(Where party submitted pleading 10 days after default was entered, 
clerk should not have filed answer, but should have returned the 
papers and notified the defendant of the default.)  (However, where 
defaulting party did not engage in dilatory tactics, filed a timely 
motion to set aside the default, and filed an affidavit stating 
grounds of excusable neglect and an answer which set forth a 
meritorious defense, the court’s refusal to set aside the default was 
an abuse of discretion.)  


   
d. A default precludes the filing of any papers by the defaulting party 


except for those requesting relief from default.  Hines v. Hines, 
494 So. 2d 297 (Fla. 3d DCA 1986). 


 
e. The court may set aside a default, and it may set aside a final 


judgment entered as a consequence of the default, in accordance 
with Rules 12.540(b) and 12.500(d), Fla. Fam. L. R. P.   


 
f. The Fourth DCA has held that it is generally improper to 


determine issues regarding the care and custody of minor children 
by virtue of a default judgment because such issues must be 
determined based on the best interests of the children.  Leslie v. 
Gray-Leslie, 187 So.3d 380 (Fla. 5th DCA 2016). 


 







79 
 


2. The judgment cannot be rendered unless the petitioner has stated and proved a 
proper case. A default judgment cannot cure a defective pleading which failed to 
state a cause of action. Becerra v. Equity Imports, Inc., 551 So. 2d 486 (Fla. 3d 
DCA 1989); Opti, Inc. v. Sales Engineering Concepts, Inc., 701 So. 2d 1234 (Fla. 
4th DCA 1997); Ellish v. Richard, 622 So. 2d 1154 (Fla. 4th DCA 1993) (The 
party against whom a default judgment is entered admits all well-pled facts as 
true); Appel et al. v. Lexington Ins. Co., 29 So. 3d 377 (Fla 5th DCA, 2010) (the 
default operates as an admission of the well-pled allegations of the complaint, but 
not as an admission of facts not properly pled or conclusions of law).  


 
Fla. Fam. L.R.P., Rule 12.080(c)(1)-(3) provides the requirements for service of 
pleadings on defaulted parties.   


 
3. Default judgments admit liability or entitlement to damages and any liquidated 


damages claimed.  However, unliquidated damages must be proved following the 
default judgment, upon notice to the defaulting party, who may then contest the 
amount of damages, but not the liability. See Rules 12.500(e), and 12.440(c), Fla. 
Fam. L. R. P.; see Roggemann v. Boston Safe Deposit & Trust Co., 670 So. 2d 
1073 (Fla. 4th DCA 1996); Scott v. Revels, 491 So. 2d 1230 (Fla. 2d DCA 1986) 
(The default admitted liability as to liquidated damages, but a reasonable attorney 
fee is an unliquidated item of damages on which testimony must be taken.). 


 
4. A Final Judgment of Dissolution of marriage entered upon a default may be set 


aside pursuant to Rule 1.540(b) where excusable neglect coupled with a 
meritorious defense and exercise of due diligence can be demonstrated.  Goodwin 
v. Goodwin, 559 So. 2d 109 (Fla. 2d DCA 1990); Hully v. Hully, 653 So. 2d 1138 
(Fla. 2d DCA 1995). Default judgments entered in dissolution cases do not 
foreclose review of parenting issues which should not be decided without the 
court hearing the testimony of both parents. Longo v. Longo, 576 So. 2d 402 (Fla. 
2d DCA 1991); Dellavecchia v. Dellavecchia, 547 So. 2d 287 (Fla. 2d DCA 
1989).  That is because the best interest of the child standard precludes a 
determination of timesharing and parental responsibility based on a parent’s 
default.  Armstong v. Panzarino, 812 So. 2d 512 (Fla. 4th  DCA 2002); Peterson 
v. Denker, 60 So. 3d 1104 (Fla. 4th DCA 2011). 


 
However, in actions where a party against whom affirmative relief is sought has 
appeared or filed papers, that party shall be served with the application for default 
as required by Rule 1.500(b).   A violation of that rule warrants having the default 
set aside without consideration of whether or not a meritorious defense was 
presented or whether there had been excusable neglect. Yellow Jacket Marina, 
Inc. v Paletti, 670 So. 2d 170 (Fla. 1st DCA 1996).   
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V. MEDIATION PROCEEDINGS 
 


A. RULES 12.740 AND 12.741 OF THE FLA. FAM. L.R.P.  govern the 
mediation of family matters and related issues.  


 
B. Unless otherwise stipulated by the parties, a party is deemed to appear at a 


family mediation if the named party is physically present.  At the 
discretion of the mediator and with the agreement of the parties, mediation 
may proceed without counsel unless otherwise ordered by the Court.  Rule 
12.740(d). 


 
C. MEDIATION SHALL BE COMPLETED within seventy-five days of 


the first mediation conference unless otherwise ordered by court. Rule 
12.740(e). 


 
D. DISCOVERY IS NOT SUSPENDED during the mediation process, 


unless stipulated by the parties or ordered by the court. Rule 12.741(a). 
 
E. TEMPORARY RELIEF may be applied for while mediation is 


proceeding.  Mediation continues unless otherwise ordered or the mediator 
adjourns.  Time is tolled during interrupted periods. See Kurtz v. Kurtz, 
538 So. 2d 892 (Fla. 4th DCA 1989) (Former wife was granted provisional 
fees with respect to former husband's petition for certiorari challenging 
post-dissolution order which deferred his motions for contempt pending 
family mediation). 


 
F. REPORT ON MEDIATION (Agreement Reached) Rule 12.740(f). 
 


1. Once an agreement is reached in mediation, it must be reduced to 
writing, signed by the parties and their attorneys, if present, and 
submitted to the court. If counsel for any party is not present, the 
mediator shall have a copy of the agreement sent to counsel within 
five days. Counsel shall have ten days to serve an objection in 
writing on the mediator, parties, and opposing counsel. If no 
objection is served, the agreement will be treated as approved and 
shall be filed with the court by the mediator. Rule 12.740(f)(1). See 
McKinlay v. McKinlay, 648 So.2d 806 (Fla. 1st DCA 
1995)(Husband had received timely and sufficient notice of the 
Wife’s objection to the mediation agreement.).   


 
2. If the parties stipulate, the mediation agreement may be recorded 


and made under oath or affirmed.  If properly signed, the transcript 
may be filed with the court.  Rule 12.740(f). 


 
3. An oral settlement agreement reached in mediation, is not binding 


until such time as it is reduced to writing, signed and filed with the 
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court, or a transcript of the agreement made under oath is signed 
and filed. Rule 12.740(f). 


 
4. Oral settlement agreements outside the scope of mediation rules 


are treated differently.  See Silva v. Silva, 467 So. 2d 1065 (Fla. 3d 
DCA 1985) (Where court ruled that the parties had orally agreed to 
the terms of a property settlement agreement announced orally at a 
pretrial status conference was enforceable, even though provisions 
were not dictated into the record.) 


 
Roskind v. Roskind, 552 So. 2d 1155 (Fla. 3d DCA 1989) (Prior to 
the completion of the trial, the parties reached a settlement 
agreement, which the husband's attorney dictated into the record.  
When the court reconvened, the “on the record” agreement was 
incorporated into the final judgment.) 


 
Farrell v. Farrell, 661 So. 2d 1257 (Fla. 3d DCA 1995) (The court 
found a settlement agreement reached by the parties at a pretrial 
deposition was binding and enforceable, where the terms had been 
dictated into the record while the parties were represented by 
counsel and under oath, and each party testified that they were 
voluntarily entering into the agreement and understood the terms 
and that the terms were final and not modifiable, even though a 
written draft was contemplated.) 


 
Dowie v. Dowie, 668 So. 2d 290 (Fla. 1st DCA 1996) (An oral 
agreement reached by the parties and announced to the court was a 
fully enforceable settlement agreement.) 


 
5. Once the agreement is filed, the court is required to take 


appropriate action: 
 


a. When court approval of the agreement is not necessary, the 
agreement becomes binding on filing. 


 
b. When court approval is necessary (i.e., parental 


responsibility, timesharing, and child support provisions), 
the agreement becomes binding on approval.  See 
Trowbridge v. Trowbridge,  674 So. 2d 928 (Fla. 4th DCA 
1996) (The wife’s attempt to repudiate a valid and 
enforceable mediation agreement incorporated into the final 
judgment  of dissolution was rejected where there had been 
no showing of fraud, coercion or overreaching.) 


 
6. When no agreement is reached in mediation, the mediator reports the lack 


of agreement to the court.  However, with the consent of the parties, the 
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mediator may identify to the court any pending motions or outstanding 
legal issues, discovery or other action by any party which may facilitate 
the possibility of a settlement if resolved.  


 
7. Privilege   
 


a. Florida Statute § 44.405, effective July 1, 2004, makes it clear that 
all mediation communications are confidential.  More importantly, 
this statute creates the ability to obtain sanctions, including 
attorney’s fees, costs and mediator’s fees, if a participant discloses 
any mediation communication to someone outside the mediation 
participant and their counsel.  In addition, Florida Statute §44.406 
creates the ability to obtain other remedies including equitable 
relief and compensatory damage, in addition to the fees and costs 
already indicated in §44.405.  As such, court ordered mediation 
should be discussed with no one but the parties and their counsel, 
and the mediator.  


 
b. Each party has the privilege to refuse to disclose, and to prevent 


any person present at the mediation conference from disclosing, 
communications made during such proceeding.  All oral or written 
communications in a mediation proceeding, other than an executed 
settlement agreement, shall be confidential and inadmissible as 
evidence in any subsequent legal proceeding, unless all parties 
agree otherwise.  Florida Statute § 44.102(3). 


 
c. An oral agreement reached in mediation is inadmissible as 


privileged and cannot be brought before the court. McKinlay v. 
McKinlay, 648 So. 2d 806 (Fla. 1st DCA 1995); Cohen v. Cohen, 
609 So. 2d 785 (Fla. 4th DCA 1992); Florida Statute §  44.102(3).  


 
(1) However, the Court’s mere knowledge of a settlement offer 


does not require disqualification.  The requirements for a 
properly pled motion to disqualify can coexist with the 
policy of confidentiality during mediation. Enterprise 
Leasing Co. v. Jones, 789 So. 2d 964 (Fla. 2001).   


     
(2) McKinlay v. McKinlay, 648 So. 2d 806 (Fla. 1st DCA 


1995). A party waives his or her right to claim privilege as 
to communications occurring during mediation when that 
party challenges the integrity or conduct of the mediation 
proceedings and voluntarily reveals a significant part of the 
very communication being claimed as privileged.  See also 
Taylor v. Taylor, 650 So. 2d 662 (Fla. 1st DCA 1995). But 
see Sun Harbor Homeowners’ Ass’n, Inc. v. Bonura, 95 
So.3d 262 (Fla. 4th DCA 2012)(The Court held that the 
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mention of mediation taking place does not constitute a 
waiver of an objection to an introduction of the substantive 
communications involved in such mediation.).    


 
VI. RULES OF PROCEDURE  


 
A. DISCOVERY ISSUES 


 
1. Mandatory Disclosure 
 


a. Production of Financial Affidavits required under Florida 
Family Law Rules: 


 
(1) Pursuant to Rule 12.285, Mandatory Disclosure, 


which became effective January 1, 1996, every party 
is required to file a financial affidavit substantially in 
conformity with Family Law Form 12.902(b) (for 
annual incomes under $50,000), or 12.902(c)(for 
annual incomes above $50,000), in all family law 
proceedings, except for simplified dissolution, 
adoption, enforcement, contempt and injunctions for 
domestic or repeat violence and uncontested 
dissolutions when the respondent is served by 
publication and does not file an answer. 


 
(a) Except for the provisions as to financial 


affidavits and child support guidelines 
worksheet, any portion of this rule may be 
modified by order of the court or by 
agreement of the parties. See Woodward v. 
Berkery, 714 So. 2d 1027 (Fla. 4th DCA 
1998)  (The mandatory disclosure rule does 
not preclude trial court from dispensing with 
discovery beyond the required financial 
affidavit.) Pursuant to Rule 12.285(e)(1), the 
requirement to provide a financial affidavit 
cannot be waived by the parties. Gilroy v. 
Gilroy, 163 So. 3d 674 (Fla. 2d DCA 2015). 


 
(b) The rule distinguishes between the 


disclosure required by those parties with 
incomes of less than $50,000 a year, and 
those with incomes of more than $50,000 a 
year by requiring the wealthier parties to 
make more extensive financial disclosure in 
their financial affidavit.  The rule also 
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provides for less extensive disclosure to be 
made in connection with temporary relief 
proceedings than for initial or supplemental 
proceedings.   


 
b. Financial Affidavits in Enforcement and Contempt 


Proceedings, Fam. L.R.P. 12.287: 
 


(1)          In any proceeding for enforcement or contempt, any  
party may serve on the other a written request to file 
and  serve a financial affidavit.  


 
(2)      Once a written request is made, the financial affidavit 


shall be filed and served within 10 days, unless the 
court designates a longer or shorter time. 


 
 (3)      Compliance with the rule only requires the short 


form financial affidavit (12.902(b)) to be used. 
  


(4) Haeussler v. State, 100 So.3d 732 (Fla. 2d DCA 
2012)(on appeal, finding that Mr. Haeussler guilty of 
indirect criminal contempt for filing a false financial 
affidavit in December, 2008 and attaching a 
fraudulent tax return to Form 1.977 was upheld; 
sentenced to weekends in jail).  


 
c. Additional Documents Required by Rule 12.285:  


 
(1) A party shall serve the documents listed at Fla. 


Fam. L. R. P. 12.285 (c) (1-4), in connection with 
any proceeding for temporary financial relief. 


 
(2) A party shall serve those documents listed at Fla. 


Fam. L. R. P. 12.285 (d) (1-16), in any proceeding 
for an initial or supplemental request for permanent 
financial relief. 


 
(3) The time for compliance with the mandatory 


disclosure requirements may be enlarged if agreed 
to by the parties, or if, upon motion made at least 5 
days before the due date, the court finds there is 
good cause to grant the request. Fla. Fam. L. R. P. 
12.285 (h). 


 
(4) Written objections to the mandatory disclosure 


requirement may be served at least 5 days prior to 







85 
 


the due date for the disclosure, unless the court 
extends the time to hear an untimely objection.  The 
filing of the objection and notice of hearing on the 
objection stay the mandatory disclosure of those 
matters within the scope of the objection. Fla. Fam. 
L. R. P. 12.285 (h).  See Woodward v. Berkery, 714 
So. 2d 1027 (Fla. 4th DCA 1998) (Automatic 
discovery established by mandatory disclosure is 
subject to being limited or curtailed by the court 
upon showing of cause.)  Woodward also holds that 
discovery in a modification action is necessarily 
narrower than in a plenary proceeding to establish 
need and ability to pay in the first instance. 


 
(5) Additionally, Rules 12.280(a) and 12.285(e) impose 


a continuing duty to supplement the information 
produced in accordance with this rule, including the 
information provided in the  financial affidavits, 
whenever a party becomes aware of a material 
change in his or her financial status, or realizes that 
a prior disclosure was incorrect when made.  The 
duty to supplement financial disclosure did not exist 
prior to these new rules.  Where an amended 
financial affidavit is filed, the amending party shall 
serve any documents in support of the changes. 


 
 


(6) Rule 12.280, Fla. Fam. L. R. P. governs all 
discovery matters not covered by Rule 12.285, Fla. 
Fam. L. R. P. 


 
d. Timing of Mandatory Disclosure: 


 
(1) Temporary Financial Hearings. 


 
(a) Any documents required under this rule 


must be served on the other party, as 
follows: 


 
The party seeking the relief shall either 
serve the required documents on the other 
party with the notice of the temporary 
financial hearing, unless the party has 
already served the documents as part of 
mandatory disclosure (required within forty-
five days of service of the initial pleading).   
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(b) The responding party shall serve the 


required documents on the party seeking the 
relief on or before 5 p.m., two business days 
before the day of the temporary financial 
hearing if served by delivery, or seven days 
before the hearing if served by mail, unless: 


 
i. The documents have been received    


previously by the moving party in 
accordance with Fla. Fam. L. R. P. 
12.285, which provides for the 
exchange of documents within forty-
five days of service of the initial 
pleading. 


 
ii. A responding party shall be given no 


fewer than twelve days to serve the 
required documents, unless 
otherwise ordered by court.  If the 
forty-five day period for exchange of 
documents will occur before the 
expiration of the twelve days, the 
forty-five day limit will govern. 


 
(2) Other than for temporary hearings, the exchange of 


mandatory financial documents shall take place 
within forty-five days of the service of the initial 
pleading, unless otherwise stipulated to by the 
parties or ordered by court. 


 
(3) A certificate of compliance shall be filed with the 


court identifying the specific documents which have 
been delivered and certifying the date of service of 
the financial affidavit and documents by that party.  
Fla. Fam. L. R. P. 12.285(i).  The sanctions for non-
compliance with mandatory disclosure are set forth 
at Rule 12.285(f).  The party filing the certificate of 
compliance shall swear or affirm under oath that the 
disclosure is complete, accurate, and in compliance 
with this rule. 


 
2. Examinations  
 


a. Mental/Physical/Employment/Exams 
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(1) Presently, the applicable rules pertaining to the examination 
of persons include Fla. R. Civ. P. 1.360,Fla. Fam. L. R. P. 
12.360, and Fla. Fam. L. R. P. 12.363.  


 
The new Fla. Fam. L. R. P. Rule 12.360 (effective March 
16, 2017) now fully incorporates Rule 1.360 and 
additionally includes examinations involving employability 
or vocational testing, genetic testing, or any other type of 
examination related to a matter in controversy.  


 
The two essential requirements that must be established in 
seeking a compulsory physical examination of a party are 
“in controversy” and “good cause.” E.g., Espinosa v. 
D.H. Griffin Const. Co., LLC, 187 So.3d 1273 (Fla. 3d 
DCA 2016).  


 
(2) Physical Condition 


 
(a) The physical condition of the party (or child) must 


be in controversy. This includes requests for HLA 
testing for paternity.  Paternity must be at issue for 
an exam to be ordered. D.O.R. ex. rel. Freckleton v. 
Goulbourne, 648 So. 2d 856 (Fla. 4th DCA 1995); 
D.O.R. v. Allen, 717 So. 2d 130 (Fla. 4th DCA 
1998) (The final order of paternity and support 
entered on default was res judicata as to the issue of 
paternity, and therefore the trial court was without 
jurisdiction to order a blood test to determine 
paternity prior to ruling on state’s motion to hold 
father in contempt for failure to pay court-ordered 
child support.).  In addition, good cause for the 
paternity testing should also be shown.  D.O.R. v. 
Brown, 980 So. 2d 590 (Fla. 1st DCA 2008). 
Requesting a DNA test  “to be sure” did not 
establish good cause for the test to be ordered. Dept. 
of Revenue ex rel McKnight v. Robinson, 58 So. 3d 
356 (Fla. 1st DCA 2011). See also, Doe v. Suntrust 
Bank, 32 So. 3d 133 (Fla. 2d DCA 2010). 


 
i. H.R.S. v. Privette, 617 So. 2d 305 (Fla. 


1993). HRS sued alleged natural father of 
child born in wedlock for paternity to 
recover support. Respondent denied 
paternity and HRS moved for blood test.  
Court summarily granted blood test and 
respondent appealed. In reversing order, the 
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court established test and discussed 
significance of child's status of legitimacy as 
follows: 


 
ii. Once children are born legitimate, they have 


a right to maintain that status if doing so is 
in their best interest. 


 
iii. Before a blood test can be ordered, the trial 


court is required to hear argument from the 
parties, including the presumed father and a 
guardian ad litem for the child. 


 
iv. The trial court hearing a petition for a blood 


test is required to: 
 


 Determine that the complaint is 
apparently accurate, brought in good 
faith, and is likely to be supported by 
reliable evidence, and 


 
 Find that the child's best interest will 


be better served if the test later 
proves the child's factual 
illegitimacy. See State Dept. H. R. S. 
v. Sadiki, 561 So. 2d 304 (Fla. 2d 
DCA 1990) (Good cause was not 
shown to support order blood testing 
to determine paternity, based only on 
father’s desire for test, where father 
had admitted paternity in suit twelve 
years earlier.) 


 
v. The moving party has the burden of proof by 


clear and convincing evidence. H.R.S. v. 
Privette, 617 So. 2d 305 (Fla. 1993). 


 
vi. Standing alone, a test result showing that 


respondent is the child's biological father 
does not constitute grounds to grant a 
paternity petition. H.R.S. v. Privette, 617 So. 
2d 305 (Fla. 1993). 


 
(b) The burden is on the requesting party to show good 


cause for the exam. 
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(c) The request must specify a reasonable time, place, 
manner, the conditions and scope of exam and the 
persons to be examined. A physical exam of a party 
should take place only in the county of the party's 
residence. Youngblood v. Michaud, 593 So. 2d 568 
(Fla. 4th DCA 1992); Calvaneso v. Neal, 678 So. 2d 
366 (Fla. 5th DCA 1996). 


 
(d) Within 30 days after service of the request, the other 


party shall file a response either stating that the 
exam will be permitted as requested or objecting 
and stating the reasons for the objection.  


 
(e) Upon the request of either party, the court may 


establish protective rules governing the 
examination. 


 
(f) The court resolves objections per Rule 12.380, Fla. 


Fam. L. R. P. which also authorizes an award of 
attorney’s fees.   


 
(3) Non-Physical Condition of Adult Party 


 
(a) This occurs where the condition in controversy is 


not physical.  Where parental responsibility and 
timesharing are issues, a trial court may balance its 
need to determine the parent's mental health as it 
relates to the best interests of the child against the 
need to maintain the confidentiality between a 
treating psychotherapist and the patient by ordering 
parties to submit to a psychiatric or psychological 
examination. Leonard v. Leonard, 673 So. 2d 97 
(Fla. 1st DCA 1996), Smith v. Smith, 64 So. 3d 169 
(Fla. 4th DCA 2011). 


 
(b) The party requesting the examination must file a 


motion with the court requesting another party to 
submit to, or to produce a person in that other 
party's legal custody or legal control, for 
examination by a qualified expert.  The granting or 
denying of an order for a psychological evaluation 
is a discretionary act and can only be overturned on 
the conclusion that no reasonable judge could have 
reasonably ordered such an evaluation.  Gombert v. 
Gombert, 727 So. 2d 355 (Fla. 1st DCA 1999). 
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(c)   The order for examination shall be made only after 
notice to the person being examined, and to all 
parties, and shall specify the time, place, manner, 
conditions, and scope of the examination and the 
persons by whom it will be made.     


 
(d) The requesting party must show good cause for the 


exam and that the condition is in controversy.  
Nobbe v. Nobbe, 627 So. 2d 59 (Fla. 2d DCA 
1993); J.B. v. M.M., 92 So.3d 888 (Fla. 4th DCA 
2012)(mother’s schizoaffective disorder alone was 
insufficient to demonstrate “good cause” required to 
order a psychological exam). 


 
(e) A showing of good cause should be based on 


evidence that a parent has been unable to meet the 
needs of children.  Nobbe v. Nobbe, supra. 


 
(f) Conclusory allegations in pleadings are not 


sufficient to place a party’s mental health in 
controversy or to establish good cause to compel 
psychological exam.  Nobbe, supra.  But see 
Russenberger v. Russenberger, 639 So. 2d 963 (Fla. 
1994) (Verified pleadings or affidavits may be 
sufficient to satisfy requirements of Rule 1.360 if 
they enable court to determine whether the  
requirements of “in controversy” and “good cause” 
have been met.). 


 
(g) A party does not put his or her mental condition in 


controversy merely by seeking custody.  Kristensen 
v. Kristensen, 406 So. 2d 1210 (Fla. 5th DCA 
1981).   


 
b. Evaluation of Child/Custody Evaluation 


 
(1) Social investigation and recommendations regarding a 


parenting plan: Florida Statute § 61.20: Social 
investigation and recommendations where the parenting 
plan is at issue. See Fla. Fam. L.R.P. 12.364 for: (1) the 
requirements and process for appointment of a social 
investigator; (2) provisions and content for the order 
appointing a social investigator; and (3) information 
regarding the written study by the social investigator. Rule 
12.364 also provides any party the opportunity to file a 
motion for an additional investigation and order the 
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production of the investigator’s complete file.  
 


(2) Under this provision, the court has the authority to order a 
social investigation, which may include a psychological 
evaluation. 


 
NOTE:  In taking this route, the requirements of Rule 12.360, Fla. 
Fam. L. R. P. need not be met. 


 
(3) Rule 12.363, Fla. Fam. L.R.P.:  Evaluation of Minor Child. 


 
(a) 12.363(a)(1). The court, on motion of any party or 


the court’s own motion, may appoint an expert for 
an examination, evaluation, testing, or interview of 
any minor child. The parties may agree on the 
particular expert to be appointed, subject to 
approval by the court. If the parties have agreed, 
they shall submit an order including the name, 
address, telephone number, area of expertise, and 
professional qualifications of the expert. If there has 
been a determination of the need for the 
appointment of an expert and the parties cannot 
agree on the selection of the expert, the court shall 
appoint an expert.  


 
(b) 12.363(a)(2). After the initial evaluation, a 


subsequent evaluation may be conducted by another 
expert only upon a finding by the court that good 
cause has been shown that an additional evaluation 
would be in the child's best interest. 


 
(c) 12.363(b)(1). The expert shall prepare and provide a 


written report to each party, and the guardian ad 
litem no later than thirty (30) days before trial or 
seventy-five (75) days from the order of 
appointment unless the time is extended by the 
court. The expert shall also send written notice to 
the court that the report has been completed and 
sent to the proper parties. 


 
(d) 12.363(b)(2). Upon motion by a party, the court 


may order the expert to produce the expert's 
complete file to another expert for review by the 
expert, who may testify. 


 
(e) 12.363(c). Any other expert who has treated, tested, 
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interviewed, examined, or evaluated a child may 
testify only if the court determines that good cause 
exists to permit the testimony. The fact that no 
notice of treatment or evaluation of a child was 
given to both parents shall be considered by the 
court as a basis for preventing the testimony. 


   
(f) 12.363 Committee Note, 1997 Adoption: This rule 


should be interpreted to discourage subjecting 
children to multiple interviews, testing, and 
evaluations, without good cause shown. The court 
should consider the best interests of the child in 
permitting evaluations, testing or interviews of 
children. . . This rule is not intended to prevent a 
mental health professional who has engaged in 
long-term treatment of the child from testifying 
about the minor child. 


 
(4) Admissibility of Social Investigation Study 


 
(a) Under Florida Statute §61.20. 


 
i. Information in a study completed under 


Florida Statute §61.20 may be considered 
by the court.  The technical rules of 
evidence do not exclude the information in 
the study from consideration.  See 
§61.20(1). 


 
ii. The person conducting the investigation, or 


anyone interviewed by this person, can be 
called as witnesses. Kern v. Kern, 333 So. 
2d 17 (Fla. 1976). 
 


iii. The agency, staff, or person conducting the 
investigation ordered by the court shall 
furnish the court and all parties of record a 
written study.  See §61.20(1). 


 
iv. The report must be prepared and made 


available in advance of trial or a continuance 
should be granted. Crifaci v. Crifaci, 626 So. 
2d 287 (Fla. 4th DCA 1993); Robinson v. 
Robinson, 713 So. 2d 437 (Fla. 2d DCA 
1998). 
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(b) Under 12.363(e) - Use of Evidence. 
 


i. An expert appointed by the court shall be 
subject to the same examination as a 
privately retained expert and the court shall 
not entertain any presumption in favor of the 
appointed expert's findings 


 
ii. Any finding or report by an expert appointed 


by the court may be entered into evidence on 
the court's own motion or the motion of any 
party in a manner consistent with the rules 
of evidence, subject to cross-examination by 
the parties. 


 
iii. The report shall not be considered by the 


court before it is properly admitted into 
evidence. 


 
3. Requests For Admission 


 
a. Procedure 


 
(1) Requests for admission are governed by Fla. Fam.   


L.R.P 12.370. 
 


(2) You can request the other party to admit the truth of 
any matters that relate to: 


 
 (a) statements of opinion or fact, 


 
(b) application of law to fact, or 


 
(c) genuineness of any documents described in 


the request.  (In such a case, copies of 
documents shall be served with the request 
unless they have previously been provided 
or are made available for inspection and 
copying.) 


 
(3)  The requests must be within the scope of Rule 


12.280, Fla. Fam. L. R. P. (general discovery rule).  
Furthermore, the requests 


 
(a) are served without leave of court, 
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(b) can be served with initial process or after 
service, 


 
(c) if served with initial process, then the 


responding party has 45 days to answer or 
object, 


 
(d) if served after initial process, the 


respondent has 30 days to respond or 
object.  However, regardless of when 
served, the respondent shall not have 
fewer than 45 days from the initial 
service to respond or object, unless 
shortened by the court.  


 
(4) If an answer or objection is served later than 30 


days (or 45 days depending on when served), this 
failure to answer or object results in the matter 
being deemed admitted.  Fla. Fam. L. R. P. 
12.370. 


 
Matters alleged in an unanswered request for 
admissions may properly be deemed 
admitted.  Dept. of Revenue v. Folks, 685 
So. 2d 56 (Fla. 2d DCA 1996).  (By failing 
to answer or object to the request for 
admissions, the appellee admitted he had 
possessed the ability to earn at least 
minimum wage since the child’s birth.) 


 
(5) The trial court can allow a belated response 


under certain conditions where to do so 
would serve to facilitate the presentation of 
the case on its evidentiary merits.  Dept. of 
Rev. v. Aravz, 678 So. 2d 464 (Fla. 3d DCA 
1996). 


 
(6) A liberal standard applies in relieving a  


party from the effect of technical admissions 
where the other party has not been 
prejudiced because the law favors 
disposition on the merits.  Ramos v. 
Growing Together. Inc., 672 So. 2d 103 
(Fla. 4th DCA 1996). 


 
A party may not withdraw an admission 
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without a motion to amend admission; 
however, the motion to withdraw may be 
made ore tenus.  In re Walker v. City of 
Bartow Police Dept. (In re 1982 Ford 
Mustang),  725 So. 2d 382 (Fla. 2d DCA 
1998); but see Pelkey v. Commander Motel 
Corp., 510 So. 2d 965, rev. denied 520 So. 
2d 585 (Fla. 4th DCA 1987) (Absence of 
motion did not preclude court from granting 
relief from admissions resulting from 
appellee’s untimely filed response to request 
for admissions where responses were only 
four days late; delay coincided with 
appellee’s counsel’s withdrawal, and 
appellant was not prejudiced by the delay). 


 
 


b. Answers to Request for Admissions 
 


(1) The answering party must specify that some of the 
requested matter is true even if the whole statement 
is not true, and he or she can then qualify or deny 
the remainder. 


 
(2) The answering party may not give lack of 


information as an answer unless that party has made 
reasonable inquiry and information known or 
readily attainable is insufficient to enable that party 
to admit or deny. 


 
c. Expenses on Failure to Admit 


 
(1) If a party fails to admit the genuineness of any 


document or the truth of any matter requested, the 
other party can seek fees and costs under Rule 
1.380(c) if the genuineness of the document or the 
truth of the matter can be proven thereafter. 


 
(2) The court is required to make the award unless it 


finds: 
 


(a) the request was held objectionable under 
Rule 1.370(a), 
 


(b) the admission sought was of no substantial 
importance, or 
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(c) there was other good reason for failure to 


admit.  
 


(3) The court has the discretion to impose costs as a 
condition to relieve a party from the effects of a 
deemed admission and allow a late response. 
Durrance v. Thompson, 486 So. 2d 711 (Fla. 5th 
DCA 1986). 


 
4. Request for Production   


 
a. Requests are covered by Fla. Fam. L. R. P. 12.350. 


 
b. Rule 12.350 allows any party to request production of 


documents, testing and or copying of any tangible thing, or 
entry onto designated land or property for inspection. 


 
c. The request shall designate a reasonable time, manner and 


place for the production. 
 


d. The other party has 30 days to file a response, including 
objections, unless served with original process, in which 
case the responding party has 45 days.  


 
e. A timely objection may be made where documents 


requested are irrelevant to any issue in the action.  
Allstate Ins. Co. v. Langston, 655 So. 2d 91 (Fla. 
1995)(A litigant is not entitled to carte blanche 
discovery.  Discovery should not be permitted where it 
has been affirmatively established that such discovery is 
neither relevant nor will lead to the discovery of relevant 
information.)    


 
f. If the responding party does not file a timely objection, 


that objection is waived, and the court can enter an order 
compelling the production.  American Funding, Ltd. V. 
Hill, 402 So. 2d 1369 (Fla. 1st DCA 1981); but see 
Austin v. Barnett Bank of South Florida, N.A., 472 So. 
2d 830 (Fla. 4th DCA 1985) (Rule 1.380(d) does not 
require timely objection to privileged matters.) 


 
g. Where a claim of privilege is asserted, the Court should 


hold an in camera inspection to review the discovery 
requested and determine whether assertion of the 
privilege is valid.  Gross v. Security Trust Co., 462 So. 2d 
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580 (Fla. 4th DC   A 1985); see also Liberty Mutual Ins. 
Co. v. Lease America, Inc., 735 So. 2d 560 (Fla. 4th 
DCA 1999). 


 
h. The response shall state, for each item or category, 


whether production will be made as requested. 
 


(1) If an objection is made, it shall specify the 
objectionable part, and shall state the reasons for 
the objection. 


 
(a) When an objection regarding privilege is 


made, it is necessary to provide a 
privilege log pursuant to Rule 
12.280(c)(6) that specifically indicates 
the documents which are privileged 
without exposing the privilege.  


 
(b) However, it is necessary to first deal 


with any underlying objections before 
creating a privilege log. Gosman v. 
Luzinski, 937 So. 2d 293 (Fla. 4th 
DCA 2006).  Because a party is only 
required to file a privilege log for 
information that is “otherwise 
discoverable”, it is first necessary to 
determine what documents are actually 
discoverable.  Id.  As such, an 
objection such as overburdensome, 
irrelevant, immaterial or overbroad, 
tolls the time in which it is necessary 
to file a privilege log.  Id.; See also 
Royal Caribbean Cruises, Ltd. v. Doe, 
964 So. 2d 713 (Fla. 3d DCA 2007) 
and Life Care Centers of America v. 
Reese, 948 So. 2d 830 (Fla. 5th DCA 
2007).  


 
(c) Therefore, there is no waiver of 


privilege if the underlying substantive 
objections have not been ruled upon by 
the Court.  Once the Court rules upon 
the underlying objections, the party 
then must create the privilege log.  To 
do otherwise would require a party to 
go through time and money to create a 
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log when the documents are potentially 
not discoverable.  Gosman, supra. 


 
(d) There is no need to seek an extension 


of time to file a Privilege Log so long 
as the underlying appropriate 
objections are made timely. 


 
(2) When producing documents, they shall be 


produced as they are maintained, or identified to 
correspond with the request for production. 


 
i. A requesting party can move to compel and/or for 


sanctions under Rule 1.380 if needed. 
 


j. Rule 1.350(d) provides that unless required by the court, 
a party shall not file any of the documents or things 
produced with the response.  Documents or things may 
be filed when they should be considered by the court in 
determining a matter pending before the court. See 
Woodward v. Berkery, 714 So. 2d 1027 (Fla. 4th DCA 
1998). 


 
5. Production of Documents and Things Without Deposition 


 
a. A party can seek production from a non-party without 


the necessity of taking deposition. Fla. Fam. L. R. P. 
12.351. 


 
b. The party seeking documents must serve the other party 


with a notice of intent to seek third party production 10 
days before any subpoena is to be issued if by delivery, 
or 15 days if by mail.  The Notice of Production is not 
to be sent to the third party. 


 
c. The proposed subpoena must be attached to the notice. 
 
d. The other party has the right to object within the time 


frame specified above. 
 
e. If an objection is filed, the documents can only be 


obtained by setting a deposition duces tecum. 
 
f. No hearing is necessary on an objection to a Notice of 


Non-Party Production. 
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g. Rule 12.351(c) provides that if the non-party recipient of 
a subpoena objects at any time before the production of 
the documents or things, the documents or things shall 
not be produced under this rule, and relief may be 
obtained pursuant to Rule 1.310. (taking a deposition 
duces tecum) Franco v. Franco, 704 So. 2d 1121 (Fla. 3d 
DCA 1998).   


 
h. Fla. Fam. L. R. P. 12.351(d) provides a procedure for 


evaluating or testing the sufficiency of an objection. 
More specifically, this rules provides that the party 
desiring production may file a motion on the objection 
or may proceed under 12.310.  


 
6. Interrogatories 


 
a. Interrogatories are governed by Fla. Fam. L. R. P. 


12.340. 
 
b. Initial interrogatories in original and enforcement 


actions shall be those set forth in Family Law Form 
12.930(b).  


 
c. Initial interrogatories in modification actions shall be 


those set forth in Family Law Form 12.930(c).  
 
d. Ten additional interrogatories, including subparts, can be 


served without court approval.  However, permission of 
the court is necessary for more than ten additional 
interrogatories. 


 
e. The provisions of Fla. Fam. L. R. P. 12.340 govern 


requests for additional interrogatories. 
 
f. Answers to standard interrogatories are no longer part of 


mandatory disclosure and therefore are no longer 
automatically required. 


 
7. Depositions 


 
a. Depositions are covered by the the following Family 


Law Rules of Procedure: Rules 12.290, 12.300, 12.310, 
12.320, and 12.330. 


 
b. Rule 12.290, Depositions Before Action or Pending 


Appeal  
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(1) Are used to perpetuate testimony. 


 
(2) A party must file a verified petition 


including the following: 
 


(a) A statement that the petitioner 
expects to bring an action, but is 
presently unable to do so,  


 
(b) A description of the subject matter of 


the expected action and the 
petitioner’s interest therein,  


 
(c) The facts sought to be established 


and the reasons for wanting to 
perpetuate the testimony, 


 
(d) The names and or description of the 


expected adverse parties and their 
addresses so far as known, and 


 
(e) The names and addresses of the 


persons sought to be deposed and the 
substance of their expected 
testimony. 


 
(3) The petitioner shall serve a notice along 


with a copy of the petition on the expected 
adverse parties at least 20 days prior to the 
hearing. (Rule 12.290(b))                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      
. 


 
(4) This rule can also be used to perpetuate 


testimony of witnesses for use in further 
proceedings that might result if an appeal 
has been taken or before the taking of an 
appeal. 


 
(a) The party requesting the deposition 


must file a motion before the trial 
court which rendered the judgment. 


 
(b) The motion must include:  


 
i. The names and addresses of 
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 persons to be deposed;  
ii. The substance of their 


expected testimony; and 
iii. The reasons for perpetuating 


the testimony. 
 


c. Rule 12.300 - Persons Before Whom Depositions 
May be Taken. 


 
(1) In Florida depositions may be taken before 


any person who: 
 


(a) is a Notary Public,  
 
(b) is a Judicial Officer, or 
 
(c) is authorized by Florida Statutes, or 
 
(d) is appointed by the court in which 


the action is pending. 
 


(2) In foreign countries depositions may be 
taken: 


 
(a) before a person authorized to 


administer oaths in the place where 
the examination is held, either by the 
State of Florida or the United States, 


 
(b) before a person commissioned by the 


court, or 
 


(c) pursuant to a letter rogatory.   
 


(3) The parties may otherwise stipulate as to 
any person before whom a deposition is to 
be taken.  When so taken, the deposition 
may be used as any other deposition.  Unless 
by stipulation, a deposition shall not be 
taken before a person who is a relative, 
employee, attorney, or counsel of any of the 
parties, or any person financially interested 
in the case. 


 
d. Rule 12.310 -  Depositions Upon Oral Examination 
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(1) A deposition cannot be taken prior to 30 
days after filing unless: 


 
(a) The respondent (opposing party) has 


set a deposition or has otherwise 
sought discovery, 


 
(b) The person is about to go out of the 


state and will be unavailable unless 
the deposition is taken prior to the 
completion of the 30 day period, or 


 
(c) Leave of court is obtained.  


 
(2) The deposition of a person in prison may 


only be taken with leave of court. 
 


(3) Notice – Method of Taking – Production at 
Deposition 


 
(a) Reasonable notice is required, and 


 
(b) The date, time, place and name and 


address of each person to be 
examined must be specified.  


 
i. Where appellee's trial 


attorney failed to give 
appellant notice of the taking 
of the deposition, the filing 
thereof, and he likewise 
failed to provide appellant 
with a copy, the trial court 
abused its discretion by 
denying appellant's motions 
to strike and for rehearing. 
Thomas v. Thomas, 589 So. 
2d 944 (Fla. 1st DCA 1991). 


 
(c) A subpoena duces tecum can be 


served if documents are to be 
produced at the deposition. 


 
(d) Where a party is served with a 


subpoena for deposition duces 
tecum, he or she must be given 30 
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days within which to produce 
documents in accordance with Rule 
1.350.  


 
(4) Telephonic Deposition:  Upon motion the 


court may order that testimony at deposition 
be taken by telephone. 


 
(5) Videotaped Deposition:  A deposition may 


be videotaped without leave of court 
provided the following is done: 


 
(a) The notice of deposition shall state 


that the deposition is to be 
videotaped and must provide the 
name and address of the operator. 


 
(b) The deposition must also be 


stenographically recorded unless 
otherwise agreed. 


 
(c) On camera, the officer before whom 


it is taken shall state the style of the 
cause, the date and swear the 
witness. 


 
(d) The party requesting the videotaping 


shall bear the initial cost of the 
videotaping. 


 
(6) A party may depose a corporation and have 


them designate a representative to answer 
questions on specified matters. 


 
(7) Proper Deposition Objections: Rule 12.310 


clearly indicates that any objections made 
must be concise and non-argumentative and 
non-suggestive.  As such, no objections 
should be speaking in nature nor instructive 
about the proper answer the deponent should 
give.  Unless the objection is privilege, with 
an instruction not to answer, the objection 
should only be to form so it is notated for 
the record.   


 
(8) Instructions Not to Answer: A party may 
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instruct a party not to answer only when 
necessary 


 
(a) to preserve a privilege, 


 
(b) to enforce a limitation on evidence 


directed by the court, or  
 


(c) to present a motion to terminate or 
limit examination under Rule 
12.310(d), which can be done  under 
the following circumstances: 


 
i. When the deposition is being 


taken in bad faith, or 
 


ii. in such a manner to 
unreasonably annoy, 
embarrass, or oppress the 
deponent, or 


 
iii. an objection and instruction 


not to answer are being made 
in violation of Rule 
12.310(c). 


  
       At that point: 
 


iv. The court in which the action 
is pending can limit or 
terminate the deposition. 


 
v. Upon demand of either party, 


the deposition will be 
terminated for sufficient time 
to allow presentation of the 
motion. 


 
vi. The provisions of Rule 


12.380(a) shall apply 
regarding fees and costs. 


 
(9) Witness Review 


 
(a) If transcribed, the transcript shall be 


read to or by the deponent, unless the 
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reading and signing was waived by 
the witness and the parties.  


 
(b) Any changes in form or substance 


shall be listed in writing by the 
officer with a statement of the 
reasons for the changes. 


 
(c) Changes shall be attached to the 


transcript.  
 
(d) The transcript shall then be signed. 
 
(e) If not read and signed within a 


reasonable time, the officer shall sign 
the transcript and state the reasons it 
was not signed.  


 
(f) The deposition can then be used as if 


it were signed. 
 


(10) Filing; Exhibits 
 


(a) Documents shall be marked for 
identification and annexed to the 
deposition. 


 
(b) Depositions are filed only when: 
 


i. The contents must be 
considered by the court on 
any matter pending before the 
court. 


 
ii. The court determines the 


deposition is necessary for a 
decision on a matter pending 
before the court. 


 
(c)   Timely notice of filing shall be 


given. 
 
(d) A copy of the deposition shall be 


provided to the other party unless 
they already have it. 
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(e) Reasonable copy charges can be 
demanded to be paid by the 
requesting party. 


 
(11) Failure to Attend Deposition or to Serve 


Subpoena; Expenses 
 


(a) If a party fails to attend a deposition 
and the other party does appear with 
the expectation that the deposition 
will be taken, the court may order 
fees and costs. 


 
(b) If the party taking the deposition 


fails to serve the witness with a 
subpoena and the deponent fails to 
attend for that reason, but the other 
party does attend expecting the 
deposition to be taken, the court may 
assess fees and costs. 


 
e. Fla. Fam. L. R. P. 12.320: Depositions Upon 


Written Questions 
 


(1) After the commencement of an action, any 
party can take testimony from any witness, 
including a party, by deposition upon 
written questions. 


 
(2) The opposing party may serve cross 


questions within 30 days. 
 
(3) The requesting party may then serve redirect 


and re-cross questions; all within 10 days of 
each other. 


 
(4) The officer designated in the notice shall 


proceed to take the deposition upon the 
written questions. 


 
f. Fla. Fam. L. R. P. 12.330: Use of Depositions in 


Court Proceedings 
 


(1) The deposition of a party may be used for 
the purpose of contradicting or impeaching 
the testimony of the witness, or for any 
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purpose permitted by the Florida Evidence 
Code. 


 
(2) The deposition of any witness, whether or 


not a party, may be used for any purpose 
when the court finds that: 


 
(a) the witness is dead, or  
 
(b) the witness is more than 100 miles 


from the place of the trial or hearing, 
or 


 
(c) the witness is out of state, unless it 


appears that his or her absence was 
procured by the party offering the 
deposition, or 


 
(d) the witness is unable to attend or 


testify because of age, illness, 
infirmity, or imprisonment, or 


 
(e) the party offering the deposition is 


unable to procure the attendance of 
the witness by subpoena, or 


 
(f) the witness is an expert or skilled 


witness, or 
 
(g) exceptional circumstances exist that 


make it desirable and in the interest 
of justice to allow the deposition to 
be used.  


 
(3) Fla. Fam. L. R. P. 12.330(b):  Objections to 


admissibility: 
 


(a) Objections may be made at trial 
unless they pertain to persons 
authorized to perform foreign 
depositions or as provided in Rule 
12.330 (d).   


 
(b) Objections to the notice must be 


promptly made or they are waived. 
 







108 
 


(c) Objections to the qualifications of 
the officer performing the deposition 
must be made before it begins, or as 
soon thereafter as they are 
discovered, or they are waived. 


 
(d) Objections to the competency of the 


witness, or the materiality or 
relevance of the testimony are NOT 
waived, unless the grounds for the 
objection could have been obviated 
or removed if presented at that time. 


 
(e) Objections to the form of the 


questions or in the oath, objections to 
the conduct of the parties, or any 
errors that could have been obviated 
or removed if presented at the time 
of the deposition, are waived unless 
a timely objection was made.  


 
(f) Objections to the form of written 


questions are waived unless 
submitted within the time for serving 
cross questions and within ten days 
of the last questions authorized and 
served. 


 
(g) Errors regarding the completion of a 


deposition are presented by a motion 
to suppress, and are waived if the 
motion is not made with reasonable 
promptness after the defect or error 
is discovered. 


  
g. Deposing Nonparties in other States (foreign 


depositions)  
 


Florida’s rule on foreign depositions – the Uniform 
Foreign Depositions Act (UFDA) – is based on a 
predecessor to the Uniform Interstate Depositions 
and Discovery Act (UIDDA). See Fla. Stat.  
Statute § 92.251. 


 
(1) The parties can stipulate in writing to the 


taking of an out of state deposition before 
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any person, if the witness is cooperative. 
Fla. Stat. § 92.251(2). 


 
(2) If the witness is uncooperative, formal 


procedures will have to be followed. 
 
(3) Absent an agreement/stipulation, Florida 


requires you to provide a writ, commission, 
or some other order issued by the court 
where the action is pending.  


 
(3) In states where the Uniform Depositions 


Law has been enacted, the procedure is as 
follows: 


 
(a) Move the Florida court to appoint a 


Commissioner to take a deposition 
out of state.  Include the name of the 
person you want to designate the 
commissioner. Florida courts are 
authorized by Rules 12.280(a) and 
12.310(a), Fla. Fam. L. R. P.  


 
(b) If the foreign state has a rule or law 


similar to our Rule 12.410, then the 
procedure for the issuance of 
subpoenas is simple. 


 
(c) A cooperative state will compel 


witnesses to appear and testify in the 
same manner as normally employed 
in that state. 


 
(d) The following states have adopted a 


Uniform Foreign Depositions Act:  
FL, GA, LA, MD, NV, OH, SD, TN, 
VA, and WY.  Several other states 
have adopted some variation of the 
UFDA: NY, OR, LA, MO, NE, ND, 
NH, SC, TX and UT.   


 
(e) Clerical procedures to be followed: 
 
 Locate local attorney to appoint as 


commissioner, or refer another 
qualified officer to act as 







110 
 


commissioner, in state where 
deposition is to take place. 


 
 Get certified copy of Notice 


of Taking Deposition. 
 


 Send certified copy of the 
Notice of Taking Deposition 
to the attorney in the other 
state. 


 
 Have the attorney or 


commissioner in the foreign 
state have the local court 
issue a subpoena for 
deposition in that state and 
obtain service upon the 
witness, and compel witness's 
attendance at deposition. 


 
(f) The laws and procedures of the state 


where the deposition is to take place 
govern the deposition itself and any 
proceedings incident to the 
deposition. Freedom Newspapers, 
Inc. v. Egly, 507 So. 2d 1180 (Fla. 
2d DCA 1987). 


 
(g) Any objections to the subpoena or 


service should be directed to the 
court which issued it. 


 
(h) In instances where no commissioner 


is appointed and no subpoena is 
issued because the witness has 
voluntarily agreed to be deposed 
where he or she resides, the courts of 
that foreign state will have no 
personal jurisdiction over the 
deponent, and no orders compelling 
discovery may be issued. Stark v. 
Regency Highland Condominium 
Assoc., Inc., 418 So. 2d 1058 (Fla. 
4th DCA 1982). 


 
(i) In other words, where the Act is not 
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followed, a non-resident’s voluntary 
appearance for deposition does not 
subject him to the court’s personal 
jurisdiction. 


  
(4) For depositions to be taken in states that 


have not enacted the Uniform Act, it is 
necessary to hire local counsel and apply by 
motion to the appropriate court for an order 
to issue the subpoena. 


 
(5) For depositions to be taken in foreign 


countries, the procedures outlined in Fla. 
Fam. L. R. P. 12.300 (which is patterned 
after the Federal Rules of Civil Procedure 
Rule 28(b) and Fla. R.Civ.P., Rule 1.300), 
may be followed. This rule provides 
alternative methods of taking a deposition 
abroad.  


 
First, it may be taken on notice before a 
person authorized to administer oaths in the 
foreign jurisdiction.  


  
 Second, it may be taken before a person 


commissioned by the court.  
 
 Third, the deposition may be taken pursuant 


to a letter rogatory. 
 
(6) A letter rogatory is a formal communication 


in writing sent by a court in which an action 
is pending to a court or judge of a foreign 
country requesting that the testimony of a 
witness residing in the latter court's 
jurisdiction be formally taken under the 
direction of that foreign court, and then 
transmitted back to the requesting court.  


 
(7) Additionally, for depositions to be taken in 


other countries, if the witness is located 
within a territory which is a signatory of the 
Hague Evidence Convention on the Taking 
of Evidence Abroad in Civil or Commercial 
Matters, 23 USC 2555, TIAS no. 7444 
(1970), the procedures outlined therein 
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should be followed. The Convention is an 
agreement between the countries to assist 
each other with any discovery requests 
(letters rogatory) sent to their jurisdictions. 
If the proper procedures are followed, the 
foreign court can compel the testimony of 
the witness in its jurisdiction. 


 
(8) To limit the expenses of conducting 


depositions overseas, consider Depositions 
Upon Written Questions, Rule 12.320, Fla. 
Fam. L. R. P., or the use of telephone 
depositions, Rule 12.310(b)(7), Fla. Fam. L. 
R. P. 


 
(9) A number of states have adopted the more 


recent Uniform Interstate Depositions and 
Discovery Act (UIDDA), namely: Alabama, 
Alaska, Arizona, California, Colorado, 
Delaware, District of Columbia, Georgia, 
Hawaii, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maryland, 
Michigan, Minnesota, Mississippi, Montana, 
Nevada, New Jersey, New Mexico, New 
York, North Carolina, North Dakota, Ohio, 
Oregon, Pennsylvania, South Carolina, 
South Dakota, Tennessee, U.S. Virgin 
Islands, Utah, Vermont, Virginia, 
Washington, West Virginia,  and Wisconsin. 
As of November 2017, Florida, as well as 
several other state, have not enacted it. 


  
(a) Under the UIDDA, litigants can 


present the clerk of court in the state 
where the discoverable materials are 
sought, with a subpoena issued in the 
state where the action is pending. 
Upon receipt of the foreign 
subpoena, the clerk issues a 
subpoena for service upon the person 
or entity on which the original 
subpoena is directed. The terms of 
the issued subpoena must fully 
incorporate the terms on the original 
subpoena (and include contact 
information for all counsel of record 
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and any pro se party). See Uniform 
Law Commission: Interstate 
Depositions and Discovery Act 
(Legislative information available at 
Uniformlaws.org). 


 
(b) The purpose of the UIDDA is to 


create a more efficient procedure for 
obtaining out of state discovery by 
eliminating the need for obtaining a 
commission or even retain counsel in 
the discovery state (however, 
depending on the circumstances, it 
may be helpful to engage the 
assistance of a local attorney who is 
familiar with the procedure in the 
discovery state).  


 
(c) It is advisable to look into the local 


requirements of the discovery state 
and/or telephone the clerk of the 
relevant court to inquire as to further 
requirements.  


 
Note:  If there is a discovery dispute regarding the 
foreign subpoena, the motion must be made in the 
discovery state, which will require the retention of 
local counsel.  


 
8. Scope of Discovery pursuant to Fla. Fam. L. R. P. 


12.280(b): 
 


a. A party may discover any matter, not privileged, 
that is relevant to the subject matter of the pending 
action as framed by the pleadings. 


 
b. A party may seek to discover documents and 


tangible things otherwise discoverable which were 
prepared in anticipation of litigation by another 
party or that party’s representative, only upon a 
showing that the party seeking discovery has the 
need for the materials in the preparation of the case, 
and is unable without undue hardship to obtain the 
substantial equivalent of the materials by other 
means. Whealton v. Marshall, 631 So. 2d 323 (Fla. 
4th DCA 1994). 
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c. The fact work product is discoverable only if the 


parties seeking it file a motion to compel alleging 
“need” and “hardship”, and prove both elements at 
an adversarial hearing.  Horning-Keating v. State, 
777 So. 2d 438 (Fla. 5th DCA 2001.) 


 
(1)     When requested, the court may take steps to 


protect against the disclosure of mental 
impressions, conclusions, opinions, or legal 
theories of an attorney or other 
representative of a party concerning the 
litigation, and to protect a person's privacy. 


 
(2) Reports prepared by experts expected to 


testify at trial are not protected by work 
product privilege and are discoverable. Peck 
v. Messina, 523 So. 2d 1154 (Fla. 2d DCA 
1988). 


 
 (3)   The court may order sanitized copies of the 


attorney’s time slips be produced to protect 
the detailed descriptions which reveal the 
mental impressions and opinions of the 
attorneys. Old Holdings Ltd. v. Taplin, 
Howard, Shaw & Miller, P.A., 584 So. 2d 
1128 (Fla. 4th DCA 1991).  


 
(4)    However, a standard allegation requesting 


attorney’s fees in a civil action does not 
entitle the opposing side to discovery 
regarding specific attorney billing 
information and time slips.  Such discovery 
should be deferred until the court determines 
entitlement because such discovery would 
not yet be relevant to the resolution of the 
issues.  In re: Estate of Ransburg, 608 So. 2d 
49 (Fla. 2d DCA 1992). 


 
d. A party may discover facts known and opinions 


held by experts which are otherwise discoverable 
under Rule 1.280(c)(5), and which were obtainable 
or developed in anticipation of the litigation. 


     
(1)     Through interrogatories, a party may require 


the other party to identify each expert 
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witness that party intends to call, along with 
a synopsis of that witness's testimony, and 
the basis for the expert's opinion. 


 
(2)      Any person so disclosed as an expert witness 


intended to be called  to testify at trial, may 
be deposed by the other party without leave 
of court. Rule 12.280(c)(5)(A). 


 
e. A party may only discover facts or opinions held by 


an expert who has been retained or specifically 
employed by another party in anticipation of 
litigation (i.e. a consultant), but who will not be 
testifying at trial as provided in Rule 12.360(b) or 
upon a showing of exceptional circumstances 
demonstrating that it would be impracticable for the 
party seeking discovery to obtain the information by 
other means. Rule 12.280(c)(5)(B).  


 
f. Fla. Fam. L. R. P. 12.365, Expert Witnesses 


establishes the procedure to be followed for the use 
of experts. 


 
9. Protective Order 


 
a.  For good cause, a party or person from whom 


discovery is sought may move the court for a 
protective order to protect the party or person from 
annoyance, embarrassment, oppression, or undue 
burden or expense. Fla. Fam. L. R. P. 12.280(c), 
Additionally, Fla. Fam. L. R. P. 12.285 (i) provides 
for objections to mandatory automatic disclosure.  
The filing of a timely objection, with a notice of 
hearing on the objection, automatically stays 
mandatory disclosure of those matters within the 
scope of the objection until the court rules.  See  
Woodward v. Berkery, 714 So. 2d 1027 (Fla. 4th 
DCA 1998). 


 
 (1) Pyszka, Kessler, Massev, Weldon, Catri, 


Holton & Douberley, P.A. v. Mullin, 602 
So. 2d 955 (Fla. 3d DCA 1991). Law firm 
was entitled to protective order against over 
broad discovery sought by the wife of a non-
equity partner to firm in dissolution case. 
The requested discovery included 
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documents that did not pertain to the 
husband's financial interests in the firm. 


 
(2) Les Violins. Inc. v. Alzamora. 541 So. 2d 


1353 (Fla. 3d DCA 1989). The plaintiffs 
were residents of Venezuela, and obtained a 
protective order providing that their 
depositions would not be taken until three 
days prior to trial so that their travel would 
be limited. That protective order was 
quashed when it was shown that the 
deposing party would be prejudiced by the 
inability to depose the plaintiff, a material 
witness, until the eve of trial.  Compare with 
Godshall v. Hessen, 227 So. 2d 506 (Fla. 3d 
DCA 1969) (non resident plaintiff must 
appear for deposition within the jurisdiction 
a short time before trial). 


 
b. A person's right to privacy must be balanced against 


the need for and the probative value of the 
discovery sought. Peisach v. Antuna, 539 So. 2d 
544 (Fla. 3d DCA 1989) (The wife's right to privacy 
outweighed the husband's interest in deposing her 
gynecologist in dissolution action.); Rasmussen v. 
South Florida Blood Service, Inc., 500 So. 2d 533 
(Fla. 1987). 


 
c. A party or third person may move for a protective 


order claiming that the discovery sought is covered 
by the attorney-client privilege.  1620 Health 
Partners, L.C. v. Fluitt, 830 So. 2d 935 (Fla. 4th 
DCA 2002). 


 
d. Under Florida Statute § 90.501-90.5055    


(provisions of the Florida Evidence Code), 
communications between the following are 
privileged and protected from disclosure: 


 
 journalist-source  (90.5015) 
 attorney-client  (90.502) 
 psychotherapist-patient (90.503) 
 sexual assault counselor-victim  (90.5035) 
 domestic violence advocate-victim 


(90.5036)    
 husband-wife  (90.504) 
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 clergyman-person seeking spiritual guidance  
  (90.505) 
 accountant-client  (90.5055)  


 
(1) Cuillo v. Cuillo, 621 So. 2d 460 (Fla. 4th 


DCA 1993). Wife did not waive the 
attorney-client privilege by attempting to 
invalidate an antenuptial agreement on the 
basis of her husband's fraud.  


 
(2) The fact that privileged communications 


occur during a transaction that is later 
litigated does not eliminate or waive the 
privilege.  Long v. Murphy 663 So. 2d 1370 
(Fla. 5th DCA 1995) See also Coates v. 
Akerman, Senterfitt & Eidson, P.A. 940 So. 
2d 504 (Fla. 2d DCA 2006). 


 
(3) Mere relevance of privileged information is 


not sufficient grounds to override the 
attorney-client privilege.  Choice Rest. 
Acquisition Ltd. V. Whitley, Inc., 816 So. 
2d 1165 (Fla. 4th DCA 2002), citing Coyne 
v. Schwartz, Gold, Cohen, Zakarin & Cotler, 
P.A., 715 So. 2d 1021 (Fla. 4th DCA 1998). 


 
e. Under Fla. R. Jud. Admin., Rule 2.420 as 


referenced in Fla. Fam. L. R. P. Rule 12.400, a 
party may request that certain records be examined 
in camera to determine their confidentiality.  If 
determined to be confidential (see Fla. Fam. L.R.P., 
12.280(d), the party may request that the records be 
sealed per Fla. Fam. L.R.P. Rule 12.280(d).  
Zanardi v. Zanardi, 647 So. 2d 298 (Fla. 3d DCA 
1994) (In camera inspection of computer diskettes 
to determine if Husband's assertion of attorney 
client privilege was valid is appropriate); Alliant 
Ins. Services, Inc. v. Riemer Ins. Group, 22 So. 3d 
779 (Fla. 4th DCA 2009) (trial court erred when it 
did not conduct an in camera inspection of the 
documents at issue and did not define the scope of 
any waiver of the privilege).  


 
Woodward v. Berkery, 714 So. 2d 1027 (Fla. 4th DCA 
1998) (Court must balance privacy matters against need for 
public disclosure). 
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If a determination of confidentiality is made, the court 
proceedings may be closed to the public pursuant to Fla. 
Fam. L.R.P., Rule 12.400(a).   Records also may be 
conditionally sealed under  Rule 12.400(c); and a Notice of 
conditional sealing must be filed, pursuant to Rule 
2.420(d).  
 
The trial court has discretion to seal financial records in 
family law cases if it is shown that third parties are likely to 
use the information in an abusive manner.  Nucci v. Nucci, 
987 So. 2d 135 (Fla. 2d DCA 2008). 


 
 (c)  Confidentiality of Court Files 
 


(1) In July 2011 the Florida Supreme Court adopted amendments 
to Rule of Judicial Administration 2.420. Specifically, the 
revisions to the 2.420 set forth “procedures for determining 
confidentiality of court records” and a companion form titled 
“Notice of Confidential Information within Court Filing.” The 
new procedures required by Rule of Judicial Administration 
2.420 (d) include: 
 


a. A Notice of Confidential Information Within Court 
Filing must be filed any time any document refers or 
sets forth the following:   
 


i. Chapter 39 records;  
ii. Adoption records;  


iii. Social security, bank account, charge, debit and 
credit card numbers in court records;  


iv. HIV test results;  
v. STD test results;  


vi. Birth and death certificates;  
vii. Petition by minor for waiver of parental notice 


when seeking to terminate pregnancy;  
viii. Mental health records; 


ix. Records of substance abuse;  
x. Victims address in a Domestic Violence 


proceeding; Gestational surrogacy records.  
 


(2) It is important to review Rule of Judicial Administration 2.425 
which provides minimization of information, for example: 
 


a. A child’s names should be minimized to the child’s 
initials;  
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b. Year of a person’s birth;  
c. No portion of a social security number, bank account, 


credit card or charge card or debit card account;  
d. Last 4 digits of a TIN, EIN, Driver’s License, passport, 


telephone number, etc.; 
e. Only truncated versions of email address, computer 


usernames, etc.  
 


(3) Rule 2.425 also provides exceptions to the portion of the Rule 
requiring minimization of information: 


a. Account number identifying property subject to the 
proceeding;  


b. Record in appellate proceedings;  
c. Birth date of a minor when needed for subject matter 


jurisdiction;  
d. Name of a minor in any order relating to parental 


responsibility, timesharing or child support;  
e. Birth date of a party in a notice to payor; and  
f. Information used by the Clerk of Court for case 


management purposes.  
 


 
DISCOVERY 


 


Mandatory Disclosure Moving Party/Info Responding Party 
Temporary Relief  45 days after  service Same 
 (if within 45 days)  
 (including financial aff.) 


With Notice of Hearing Must be received by other 
side no fewer than 2 business 
days before hearing  


Financial Affidavit 
 (for contempt or modification 
proceedings) 
 (12.287)  
 


within 10 days of request 
 


 


Child Support Guidelines 
 Worksheet   


at or prior to hearing for CS 
or to modify CS 


Same 


 
Interrogatories/RTP/Request 
 for Admissions  
 1) if served w/ petition or 
within the first 15 days 
thereafter 
     
 2) if sent more than 15 days 
after service of the Petition  


  
 
 
1) 45 days 
 
 
 
2)  30 days 


 Notice of Non-Party must Must object w/in 10 days or 
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DEPOSITIONS 


 
 
Before Action Filed – to perpetuate testimony (not for discovery). 
 
After Action Filed – no fewer than 30 days unless: 
 
 1.  Court order. 
 2.  Respondent seeks discovery. 
 3.  Deponent will not be available after 30 days. 
 
Deposition Duces Tecum: 
 
 1.  Party – requires at least 30 day’s notice to produce documents  


     (in accordance w/ Rule 12.350). 
 
 2.  Non-Party – requires reasonable notice. 
 
Deposition Upon Written Questions (Rule 12.320) – very cumbersome and not particularly 
useful. 
 
Video Deposition – no court order necessary, but reasonable notice specifying that deposition 
will be videotaped must be given and deposition must also be transcribed. 
 


Production  provide notice to other  side 
& proposed  subpoena 
 


subpoena will be served 
**Note- new Rule 2.514, effective 
Oct. 1, 2012 – When a party may or 
must act within a specified time 
after service and service is made by 
mail or e-mail, 5 days are added 
after the period that would 
otherwise expire under subdivision 
(a). 
Practice Tip-Fax the Notice to avoid 
an additional 5 days for the other 
side to object.  
 


1) if objection filed, court hears 
objection or deposition may be 
taken 
 


  


Objections/Extensions Comply 
w/ Mandatory Disclosure   
 


at least 5 days  before due Same 


Objections/Extensions for 
 Interrogatories/RTP/ 
 Request for Admissions 


on or before due date or 
waived except as to privilege 


Same 
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Telephone Deposition – must file motion (or agreed order), discretionary with judge.      
 


 
B. MISCELLANEOUS PROCEDURAL RULES 
 


NOTE: THE FLORIDA FAMILY LAW RULES OF PROCEDURE ARE NOW A 
STAND-ALONE SET OF RULES. Effective March 16, 2017, the Court adopted 
multiple amendments to the Florida Family Law Rules of Procedure, which collectively 
eliminate the incorporation of the Florida Rules of Civil Procedure into the Florida 
Family Law Rules of Procedure. Specifically, the prior set of rules was governed by the 
overarching principle that the Florida Rules of Civil Procedure applied to family law 
matters, except as set forth in the Florida Family Law Rules of Procedure. This has been 
eliminated and the Florida Family Law Rules of Procedure now stand-alone.  In re: 
Amendments to Florida Family Law Rules of Procedure, SC16-978 (Fla. Mar. 16, 
2017)(striking the following language contained in Rule 12.020: “The Florida Family 
Law Rules of Procedure are applicable in all family law matters except as otherwise 
provided in these rules.”).  


 
1. Fla. Fam. L. R. P. 12.510 - Summary Judgment  


 
 a. Timing  
 
  (1) A party may move for summary judgment any time after twenty days from 


commencement of the action, or after the adverse party has filed a motion 
for summary judgment.  


 
  (2) The adverse party against whom relief is sought may move for summary 


judgment at any time. 
 
 b. Motion 
 
  (1) The motion must state with particularity the grounds upon which it is 


based and substantial matters of law that will be argued. 
 
  (2) The motion must be filed at least twenty (20) days before the hearing date. 
 
  (3) The motion can be supported by affidavits, but doesn’t have to be. 
 
 c. Response 
 
  (1) Opposing affidavits must be mailed 5 days before the hearing or hand 


delivered two days before. 
 
  (2) If affidavits are unavailable, the court can allow additional time to permit 


affidavits to be obtained or discovery or depositions taken as is equitable. 
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 d. Ruling 
 
  (1) The moving party is entitled to a summary judgment as a matter of law if 


no material issue of law or material fact exists. 
 
  (2) The court can grant a partial summary judgment such as one on liability 


alone. 
 
  (3) Summary judgment should not be granted where the pleadings reflect any 


conflict.  Chillemi v. Rorabeck, 629 So. 2d 206 (Fla. 4th DCA 1993). 
  
 e. Note:  Motions for Summary Judgment are rarely used in Family Law except in 


modification cases. 
 
 f. Where questions of fact remain with regard to the moving party’s underlying 


defense, then summary judgment is improper. Doctor Rooter Supply & Serv. V. 
McVay, 2017 Fla. App. LEXIS 12901 (Fla. 5th DCA 2017)(finding the trial court 
erred in granting summary judgment as questions of fact remained over the 
moving party’s res judicata defense).  


  
2. Fla. Fam.  L. R. P. , Rule 12.440 - Setting Action for Trial 
 
 a. Under Fla. Fam. L. R. P. 12.440: 
   
  (1) An action is at issue when motions directed at the last pleading have been 


disposed of, or if there are no motions, 20 days after the last pleading is 
filed. 


 
  (2) A notice for trial must be served when a case is at issue, and must include 


an estimate as to the time necessary for trial. 
 
  (3) If the court finds the case is at issue, it can enter an order setting the trial, 


but the trial date must be at least 30 days after the notice of trial.  Cardozo 
v. Cardozo, 705 So. 2d 145 (Fla. 4th DCA 1998). 


 
  (4) If the notice clearly fails to comply with the 30 day requirement of Rule 


1.440(c), reversal of the final judgment is required. Simpson v. Simpson, 
700 So. 2d 170 (Fla. 4th DCA 1997). See also Broussard v. Broussard, 
506 So. 2d 463 (Fla. 2d DCA 1987). 


  
  (5) If the court finds the action ready to be set for trial, it shall enter an order 


fixing a trial date and setting a pre-trial conference if necessary. 
 
  (6) If a default has been entered, reasonable notice of no fewer than ten (10) 


days shall be given, unless otherwise required by law. 
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  (7) Trial shall be set within a reasonable time after the service of the Notice 
for Trial. 


    
  (8) Notice of fewer than 10 days is not reasonable.  Regalado v. Regalado, 


743 So. 2d 625 (Fla. 2d DCA 1999); Conner v. Conner, 800 So. 2d 724 
(Fla. 2d DCA 2001). 


 
  (9) The court can require that witness and exhibit lists as well as other 


information be exchanged before trial. 
 
  (10) Any information required by the court should be served and filed at least 


72 hours in advance of a pretrial conference or thirty days prior to trial.  
 
 NOTE: “At issue” is not necessarily the same thing as “ready for trial”.  


Therefore, even if a petition, answer, counterpetition, and answer have 
been filed and the case is “at issue” under Fla. R. Civ. P. Rule 1.440, it 
may not be “ready for trial” under Fla. Fam. L. R. P. Rule 12.440.  


 
3. Dismissals – Fla. Fam. L. R. P. Rule 12.420 
 
  a. Voluntary Dismissal (Rule 12.420(a)) 
 
  (1) Before trial a party dismisses an action by filing a notice of dismissal or by 


filing a stipulation of dismissal signed by all current parties to the action.  
   
  (2) At trial a party dismisses an action by stating on the record the notice of 


the dismissal.  
 
  (3) Unless otherwise specified in a notice or stipulation, a voluntary dismissal 


shall be without prejudice and shall not operate as an adjudication on the 
merits. 


 c. Involuntary Dismissal (Rule 12.420(b) 
  
  (1) Any party may at any time move for dismissal of part or all of a party’s 


case for failure to comply with the rules or any order of the court. 
   
  (2) At the conclusion of the moving party’s case, the defending party may, 


without waiving the right to present evidence, move for dismissal on the 
grounds that the party seeking relief has shown no grounds for relief.  


 
  As in motions for a directed verdict in jury trials, when moving for 


dismissal or involuntary dismissal in a nonjury trial, the movant 
necessarily admits the truth of all facts in evidence and every reasonable 
conclusion or inference based thereon favorable to the nonmoving party.  
Day v. Amini, 550 So. 2d 169 (Fla. 2d DCA 1989). 
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  The moving party must be given the opportunity to complete the 
presentation of evidence before the adverse party can move for dismissal.  
Thalgott v. Thalgott, 571 So. 2d 1368 (Fla. 1st DCA 1990). 


 
(3) A dismissal under this section shall be with prejudice unless the action is 


dismissed based on: 
 


(a) lack of jurisdiction, 
(b) lack of venue, or 
(c) lack of an indispensable party. 


 
d. Failure to Prosecute ( Fam. L. R. P. 12.420) 


 
(1) All actions with no record activity for more than one year 


shall be dismissed on the court’s own motion or on the 
motion of any interested party. 


 
(a) Record activity for purposes of this rule was 


previously defined by our supreme court as an 
affirmative act by either party, which serves to 
hasten a suit to judgment.  Toney v. Freeman, 600 
So. 2d 1099 (Fla. 1992).  Counsel’s response to a 
status order did not constitute sufficient record 
activity to preclude dismissal under 1.420(e).  This 
case was overruled by Wilson v. Salamon, 923 So. 
2d 363 (Fla. 2005), see also, Chemrock Corp.v . 
Tampa Electric Co., 71 So. 3d 786 (Fla. 2011). 


 
 The entry of a court order setting a case 


management conference does not constitute “record 
activity”.  Moossun v. Orlando Regional Health 
Care, 826 So. 2d 945 (Fla. 2002). (overruled in part 
by Wilson v. Salamon.)  


 
(b) The guardian ad litem’s report, filed 9 months prior 


to the motion to dismiss the former husband’s 
motion to set aside per Rule 1.540 for failure to 
prosecute, was pertinent to the former husband’s 
action, and therefore the former husband’s motion 
to set aside the dismissal (per Rule 1.540) was 
erroneously denied.  Dennis v. Dennis, 702 So. 2d 
289 (Fla. 3d DCA 1997).   


 
(c) Record activity is now determined based on the 


clear language of Rule 1.420.  If a review of the 
case of the record reveals activity by filings of 







125 
 


pleadings, order of court, or otherwise, an action 
should not be dismissed.  This construction of the 
rule establishes a bright-line test that will ordinarily 
require only a cursory review of the record by that 
court.  (Wilson v. Salamon, 923 So. 2d 363 (Fla. 
2005). 


 
(2) Exceptions are: 


 
(a) A stay order was entered. 
(b) Good cause is shown in writing at least five (5) days 


prior to the hearing. 
(c) Mere inaction for less than one year shall not be 


sufficient cause for dismissal for failure to 
prosecute. 


 
4. Fla. Fam. L. R. P. 12.530:  Motion for New Trial and Rehearing; Amendments of 
Judgments. 
  


a. Motion must be served within 15 days after return of the verdict in a jury action or 
the date of filing the judgment in a non-jury action.  
 


b. A Motion for Rehearing is the proper method in which to address inadequate 
findings of the trial court. David v. David, 58 So. 3d 336 (Fla. 5th DCA 2011). By 
granting rehearing, the trial court is afforded a second opportunity to evaluate any 
errors or omissions committed in the first consideration. Buscit v. Buscit, 42 Fla. 
Law Weekly D2211 (Fla. 1st DCA 2017). 
 


c. A trial court has power pursuant to Rule 12.530(d), to “rehear” and amend its 
initial order without notice to or input from, either party to the action. Buscit v. 
Buscit, 42 Fla. Law Weekly D2211 (Fla. 1st DCA 2017).  
 


d. Except as provided by specific rules, a trial court does not have separate authority, 
on its own initiative, to alter, modify, or vacate an order or judgment. Gilliard v. 
Gilliard, 162 So. 3d 1147 (Fla. 5th DCA 2015).  
 


e. A party can waive his/her entitlements to relief by failing to pursue a matter on 
rehearing and by failing to raise the matter on appeal. Kuchera v. Kuchera, 42 Fla. 
L. Weekly Fla. L. Weekly D2048a (Fla. 4th DCA 2017)(finding the wife waived 
her right to an alimony arrearage by failing to pursue the matter n rehearing). “A 
party is not entitled to complain that a judgment in a marital and family law case 
fails to contain sufficient findings unless that party raised that omission before the 
trial court in a motion for rehearing.” Id. citing Farghali v. Farghali, 187 So.3d 
338 (Fla. 4th DCA 2016). 


 
5. Fla. Fam. L. R. P. 12.540:  Relief From Judgments, Decrees, Or Orders. 
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a.. The court may relieve a party or a party's legal representative from a final 


judgment, decree, order, or proceeding for the following reasons:  
 


(1) Mistake, inadvertence, surprise, or excusable neglect;  
 
(A) Mistake:  Mistake or inadvertence, as contemplated by the rule, is 


an honest and inadvertent error made in the ordinary course of 
litigation.  Marx v. Redd, 368 So. 2d 101 (Fla. 4th DCA 1979) 
citing Danner v. Danner, 206 So. 2d 650 (Fla. 2d DCA 1968).  
Unilateral mistakes of law and misunderstandings of possible 
effects of judicial decrees and judgments are not grounds for relief.  
Skinner v. Skinner, 579 So. 2d 358 (Fla. 4th DCA 1991) citing 
Kuykendall v. Kuykendall, 301 So. 2d 466 (Fla. 1st DCA 1974); 
see also Boelter v. Boelter, 39 So. 3d 1282 (Fla. 2d DCA  2010).  
 


(B) Excusable Neglect:  There is not a case that defines excusable 
neglect.  The determination of whether particular conduct 
constitutes excusable neglect is a factual one to be decided by the 
trial judge.  Church v. Strickland, 382 So. 2d 419 (Fla. 5th DCA 
1980). 


 
(2) Newly discovered evidence which by due diligence could not have been 


discovered in time to move for a new trial or rehearing;  
 


(A) Newly discovered evidence is defined as “that which could not 
have been timely discovered by due diligence.” Kash N' Karry 
Wholesale Supermarkets, Inc. v. Garcia, 221 So. 2d 786 (Fla. 2d 
DCA 1969),  


 
(B) The test for determining whether to grant relief on the basis of 


newly discovered evidence is whether: (1) the evidence is more 
likely than not to change the outcome; (2) the evidence was 
discovered after the conclusion of the trial or proceeding; (3) the 
evidence could not have been timely discovered by the exercise of 
due diligence; (4) the evidence is material to the issues raised in 
the trial or proceeding; and (5) the evidence is not impeachment 
evidence or cumulative evidence.  See E. I. DuPont De Nemours & 
Co. v. Native Hammock Nursery, Inc., 698 So. 2d 267 (Fla. 3d 
DCA 1997) (citations omitted); City of Winter Haven v. 
Tuttle/White Constructors, Inc., 370 So.2d 829 (Fla. 2d DCA 
1979). 
 


(3) Fraud (whether heretofore denominated intrinsic or extrinsic), 
misrepresentation, or other misconduct of an adverse party;  
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(A) Allegations of fraud must be stated with such particularity as the 
circumstances may permit.  Fla. Fam. L. R. P. 12.120(b).  Rule 
12.540(b)(3) motions must “clearly and concisely set out the 
essential facts of the fraud, and not just the legal conclusions.” 
Flemenbaum v. Flemenbaum, 636 So. 2d 579 (Fla. 4th DCA 
1994), U.S. Bank Nat’l Ass’n v. Paiz, 68 So. 3d 940 (Fla. 3d DCA 
2011). 


   
(B) There is a conflict over the appropriate burden of proof between the 


First District Court of Appeal and the Third District Court of 
Appeal.  See Furney v. Furney, 659 So. 2d 364 (Fla. 1st DCA 1995) 
(holding that fraud must be established by the preponderance or 
greater weight of the evidence); Santiesteban v. Santiesteban, 579 
So. 2d 891 (Fla. 3d DCA 1991) (holding that fraud must be 
established by clear and convincing evidence). 


 
(4) The judgment or decree is void; or  
 


(A) Where a court has subject matter jurisdiction and the parties are 
given an opportunity to be heard, “errors, irregularities or 
wrongdoing in proceedings, short of illegal deprivation of 
opportunity to be heard, will not render the judgment void.” 
Curbelo v. Ullman, 571 So. 2d 443 (Fla. 1990);  Phenion Dev. 
Group v. Love, 940 So. 2d 1179 (Fla. 5th DCA 2006), Hooks v. 
Quaintance,   71 So. 3d 908 (Fla. 1st 2011); The appellate court 
held the trail court should treat a Petition for Partition as a Motion 
for Relief from judgment and remand the matter to the trial court 
for enforcement. Hill v. Hill, 65 So. 3d 143 (Fla. 5th DCA 2011). 


 
 
(A) If a court determines that the judgment is void, it has no discretion 


and must vacate the judgment.  State v. Bailey, DOT, 603 So. 2d 
1384 (Fla. 1st DCA 1992); Horton v. Rodriguez Espaillat y 
Asociados, 926 So. 2d 436 (Fla. 3d DCA 2006). 


. 
(C) A judgment alleged to be void may be attacked at any time because 


the judgment creates no binding obligation on the parties, is legally 
ineffective, and is a nullity. Greisel v. Gregg, 733 So. 2d 1119 (Fla. 
5th DCA 1999); (a wife had knowledge that the husband was in 
Saudi Arabia and therefore had lack of notice that she was seeking 
the entry of a final judgment; therefore the lack of notice is reason 
to set the judgment aside) Taylor v. Taylor, 67 So. 2d 359 (Fla. 4th 
DCA 2011). 
  


(5) That the judgment or decree has been satisfied, released, or discharged, or 
a prior judgment or decree upon which it is based has been reversed or 
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otherwise vacated, or it is no longer equitable that the judgment or decree 
should have prospective application. 


  
(A) In order to obtain relief under Rule 12.540(b)(5), the party seeking 


relief must establish that: (1) the judgment has prospective 
application; and (2) it is no longer equitable that it be given effect.  
See Kirksey v. City of Jackson, 714 F.2d 42 (5th Cir. 1983). 
 


b. The Rule 12.540 motion shall be filed within a reasonable time, and if for reasons 
(1), (2), and (3), not more than 1 year after the judgment, decree, order, or 
proceeding was entered or taken.   


 
c. The filing of an appeal does not toll the one-year limitation for seeking relief 


under 12.540(b)(1), (2) and (3).  See Marco Tech. Corp. v. Reynolds, 520 So. 2d 
63 (Fla. 4th DCA)(discussing the equivalent Fla. R. Civ. P. 1.540); Stembridge v. 
Preferred Risk Mut. Ins. Co., 778 So. 2d 995 (Fla. 3d DCA 1998); Seven-Up 
Bottling Co. v. George Constr. Corp., 153 So. 2d 11 (Fla. 3d DCA 1963).  
However, “‘if the appeal should result in a substantive change in the judgment, 
the time [for filing a …] motion would run from the entry of the new judgment 
entered on mandate of the appellate court.”  Molinos Del S.A. v. E.I. DuPont De 
Nemours & Co., 947 So. 2d 521 (Fla. 4th DCA 2006). 


. 
d. Note:  A timely motion served pursuant to Rule 12.530 extends the time in which 


a final judgment is entered, for purposes of the one-year time limitation in Rule 
1.540(b), until such time as the motion is ruled upon by the trial court and the 
written order is filed with the clerk of the trial court.  Pruitt v. Brock, 437 So. 2d 
768 (Fla. 1st DCA 1983). 


  
e. Exception to Time Requirement: The Motion must be filed within a reasonable 


time, and for the reasons set forth in numbers (1), (2), and (3) of Rule 12.540, 
except that there shall be no time limit for motions based on fraudulent 
financial affidavits in marital or paternity cases.  Fla. Fam. L. R. P. 12.540.  The 
Court must make specific finding regarding the fraud committed.  Romero v. 
Romero, 959 So. 2d 333 (Fla. 3d DCA 2007).  If fraud is found, the proper course 
of action is to set aside the final judgment and redistribute the marital assets.   Id. 


 
f. A trial court does not have jurisdiction to entertain a motion for relief from 


judgment pursuant to Rule 12.540(b) when an appeal from the final judgment is 
pending.  Calehuff v. Calehuff, 433 So. 2d 1021 (Fla. 4th DCA 1983).  
Procedurally, to allow a trial court to entertain a motion for relief from judgment, 
one must file a motion for relinquishment of jurisdiction with the appellate court.  
See Glatstein v. City of Miami, 391 So. 2d 297 (Fla. 3d DCA 1980).  Whether the 
appellate court will temporarily relinquish jurisdiction so the trial court can 
entertain the 12.540(b) motion is considered on a case by case basis.  Leo 
Goodwin Found. v. Riggs Nat'l Bank, 374 So. 2d 1018 (Fla. 4th DCA 1979). 
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6. Testimony and Attendance of Minor Child – Fla. Fam. L.R.P., Rule 12.407  
 


 a. No minor child shall be deposed or brought to a deposition, brought to court to 
appear as a witness, or to attend a hearing, or subpoenaed to appear, without prior 
order of the court based upon good cause, unless in an emergency situation.  


   
  See Hickey v. Burlinson, 33 So.3d 827 (Fla. 5th DCA 2010)(Having granted the 


motion to allow the testimony of the children, the court erred in not allowing the 
recording of the children’s in camera testimony).  


 
 b. This provision does not apply to uncontested adoptions. 
 
7. Appendix II to Civil Rules of Procedure…Statewide Uniform Guidelines for Taxation of 


Costs in Civil Actions. 
 


a. Although intended to be advisory only, the courts have seen fit to use these 
guidelines in determining appropriate costs to be considered in actions for 
recovery of attorney’s fees, costs and suit moneys.   


 
b. The Rule indicates what costs should be properly taxed (for example:  cost of 


original and one copy of depositions, the cost for telephone or electronic 
depositions, and the per diem for the court reporter, cost of documents filed with 
the court, cost of documents needed and used for discovery, cost of expert 
witnesses report and attendance at trial, witness fees, court reporter at trial, special 
magistrates, attorney and guardian ad litems); what may be taxed (mediation fees 
and expenses, reasonable travel expenses for experts greater than 100 miles away 
and reasonable travel expenses for witnesses.  Those costs which cannot be taxed 
include long distance telephone calls with witnesses, consultant fees, any costs 
incurred obtaining information that was not reasonably calculated to lead to the 
discovery of admissible evidence, travel time for experts, travel time or expense 
for attorneys. 


 
c.         Further, overhead costs, such as photocopying, postage, parking and Westlaw are 


not recoverable.  Griffith v. Griffith, 941 So. 2d 1285 (Fla 4th DCA 2006); and 
Robbins v. McGrath, 955 So. 2d 633 (Fla. 1st DCA 2007).  


 
C. MISCELLANEOUS RULES OF JUDICIAL ADMINSTRATION  


 
1. Service by Electronic Mail (“e-mail”)  


 
a. Fla. R. Jud. Admin. 2.516 provides certain procedures for service by 


electronic mail (“e-mail”).  
 
i. All attorneys appearing in a proceeding must serve a designation of 


primary e-mail address and may designate no more than two secondary 
email addresses. Thereafter service must be directed to all designated 
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e-mail addresses in that proceedings, unless excused by the Court. See 
Fla. R. Jud. Admin. 2.516 (b)(1)A & B.  
 


ii. When a party is not represented by an attorney, the party may 
designate an e-mail address for service and service must be directed to 
the e-mail address provided by the party (per the Notice of 
Designation). If a party is not represented by an attorney, and does not 
designate an e-mail address for service in the proceeding, service 
should be made by handing the document to the party, leaving it at the 
party’s office, leaving the document at the person’s usual place of 
abode (with a person above 15 years of age), or facsimile. See Fla. R. 
Jud. Admin 2.516 (b)(2).  


 
iii. Time of Service  


1. An e-mail is deemed served on the date it is sent.  
2. If the sender learns the e-mail did not reach the address of the 


person to be served, the sender must immediately send another 
copy by e-mail, or by a means authorized by the rule (hand 
delivery, facsimile, etc.).  


3. E-mail service is treated as service by mail for the computation 
of time.  
See Fla. R. Jud. Admin. 2.516 (b)(D) 


 
D. MISCELLANEOUS PROCEDURAL ISSUES  


 
 1. General Magistrates vs. Hearing Officers  


 
NOTE:  General “masters” are now general “magistrates,” in accordance with 
Ch. 2004-11, Law of Florida 
  
a. Fla. Fam. L. R. P. Rule 12.490 governs the appointment of, referral to, and 


powers and duties of general magistrate. 
 


1. No matter can be heard by a general magistrate without an order of 
referral and consent of all parties.  Hanor v. Hinckley, 584 So. 2d 
1129 (Fla. 4th DCA 1991). The order of referral shall state with 
specificity the matter or matters being referred and the name of the 
specific general magistrate to whom the matter is referred. Rule 
12.490(b)(3).  


 
(a) Written objection to any referral must be filed within 10 


days of the order of referral (plus 5 days mailing time). 
 
(b) If a hearing on the matter referred is noticed for less than 


10 days after service of the order, then the objection must 
be filed before the hearing begins. 
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(c) If the order of referral is served within the first 20 days 


after service of initial process, the time to object is 
extended to the time required to file a responsive pleading. 


 
2. The General Magistrate shall establish the record, which may be 


by elective means.  Failure of the general magistrate to provide a 
record, making a hearing on exceptions impossible, voids the 
order.  DeClements v. DeClements, 662 So. 2d 1276 (Fla. 3d DCA 
1995).  


 
3. Parties have 10 days (plus 5 for mailing if the report is received by 


mail) to file exceptions.  Cross exceptions must be filed within 5 
days from service of the exceptions.  Palmer v. Palmer, 582 So. 2d 
639 (Fla. 3d DCA 1991); Calderon v. Calderon, 26 So. 3d 688 
(Fla. 5th DCA 2010). 


 
4. The party filing exceptions must provide a record and transcript to 


the judge and to the other side no fewer than 48 hours before a 
hearing on the exceptions. 


 
5. The Court must hold a hearing on timely filed exceptions. Wilson 


v. Smith, 51 So. 3d 1282 (Fla. 2d DCA 2011).  
 
6. Even when the party filling exceptions to the Report fails to 


address certain errors that on plain on the face of the Report, it is 
error for the trial court to fail to discover the error. Torres v. 
Torres, 36 Fla. L. W D2151 (Fla. 2d DCA 2011).  


 
7. Once a trial court appoints a magistrate to take testimony and make 


findings, the trial court loses the ability to substitute its judgment 
for that of the magistrate. Therefore, the trial court is bound by the 
general magistrate’s factual findings, unless they are not supported 
by competent substantial evidence or are clearly erroneous. Mata 
v. Mata, 185 So.3d 1271 (Fla. 3d DCA 2016). 


 
QUERY:  If the matter is referred to a general magistrate without 


objection, does the general magistrate also have authority to hear 
any and  all motions pertaining to the referred issue without 
separate orders of  referral? 
 


b.  Fla. Fam. L. R. P. Rule 12.491, governs hearing officers. 
 
1. Hearing officers may hear proceedings for the entitlement to, 


enforcement of, or modification of child support, or the 
enforcement of any support order for the recipient parent in 
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conjunction with an ongoing child support or child support 
arrearage order. 


 
(a) Hearing officers may hear uncontested paternity cases, but 


not contested paternity cases. 
 
(b) The 1998 committee note specifically excludes hearing 


officers from presiding over the establishment or 
modification of alimony.  However, the hearing officer may 
preside over the enforcement of an alimony obligation so 
long as there is an ongoing child support obligation. 


 
2. Although the rule requires a referral (not an order of referral), there 


is no procedure to object to a referral to a hearing officer. 
 


(a) There are no “exceptions” to a recommended order.  The 
appropriate procedure is to file a motion to vacate the order 
within 10 days after entry. 


 
(b) Within 5 days after service of the motion to vacate, the 


other party may file a cross motion to vacate. 
 
3. Motions to vacate must be heard within 10 days after the movant 


applies for a hearing. 
 
4. The order of the hearing officer is effective immediately as 


opposed to the report and recommendation of the general 
magistrate, which is not.  Berkheimer v. Berkheimer, 466 So. 2d 
1219 (Fla. 4th DCA 1985); Scott v. Scott, 667 So. 2d 975 (Fla. 4th 
DCA 1996).  


 
5.  A trial court may not adopt  or ratify a magistrate’s report if 


magistrate fails to file a complete record of the evidence with the 
report, regardless of whether exceptions have been filed to that 
report. Garcia v. Garcia, 172 So. 3d 961 (Fla. 3d DCA 2015).  
     


2. Related Family Cases  
 


a. Pursuant to Fla. Fam. L. R. P. 12.003(a), all related family cases must be 
handled before one judge unless impractical.  
 


b. A judge handling a family case, in addition to authorized court staff and 
personnel, may access and review the files of any related case, either pending 
or closed. Fla. Fam. L. R. P. 12.004(a).  


 
3. Disqualification of Trial Judges 
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Disqualification of trial judges is governed by Florida Statute §§38.01-38.10, as 
well as Fla. R. Jud. Admin. 2.330. 


   
a. Grounds for Disqualification. 


 
(a) Where the judge is a party of record to any cause before him or 


her.  Florida Statute § 38.01; Fla. R. Jud. Admin. 2.330(d)(2). 
 
(b) Where the judge or some person related by consanguinity or 


affinity within the third degree to the judge is either a party to or is 
interested (direct financial interest) in any case before him or her.  
Florida Statute § 38.02; Fla. R. Jud. Admin. 2.330(d)(2). 


 
(c) Where the judge is related to an attorney of record in the cause by 


consanguinity or affinity within the third degree.  Florida Statute § 
38.02; Fla. R. Jud. Admin. 2.300(d)(2).   


 
(d) Where the judge is a material witness for or against either side of 


the case presiding before him or her. Florida Statute § 38.02; Fla. 
R. Jud. Admin. 2.330 (d)(2). 


 
(e) A judge shall rule on the Motion to disqualify immediately, but no 


later than 30 days after service of the Motion. If the judge does not 
rule within 30 days as prescribed by Rule 2.300 (j), the motion 
shall be deemed granted.  


 
(f) The last ground for disqualification appears in Florida Statute § 


38.10 and Fla. R. Jud. Admin. 2.330(d)(1): 
 
  “That a party fears that he or she will not receive a fair trial or 


hearing because of specifically described prejudice or bias of the 
judge.” 


 
 It is this ground that most of the case law examines.  There is a 


substantial amount of case law granting disqualification for 
innumerable factual reasons.  The reasons vary greatly and are fact 
dependent. 


 
 


 2. Procedure for disqualification of judges.  Fla. R. Jud. Admin. 2.330(c). 
 


(a) A motion to disqualify shall be in writing and specifically allege 
the facts and reasons relied upon. 


 
(b) The motion must be verified or there must be a separate affidavit 
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attached. 
 


  (c)  The attorney for the party must certify by separate affidavit that the 
motion and the client’s statement are made in good faith. 


 
3. Timing 


 
(a) Fla. R. Jud. Admin. 2.330 (e), regarding the time for filing a 


motion to disqualify, appears to be contrary to Florida Statute § 
38.02.  The rule requires a motion to be filed within a reasonable 
time, not to exceed 10 days after discovery of the facts constituting 
the grounds for the motion. 


 
4. The Court, once a motion is filed, must rule on it forthwith.  If the motion 


was filed because the party ”fears that he or she will not receive a fair 
trial,” the court must grant or deny the motion without further comment 
other than the motion is or is not legally sufficient.  Fla. R. Jud. Admin. 
2.330(f). 


 
5. If a trial judge is disqualified, any prior factual or legal rulings by the 


disqualified judge may be reconsidered and vacated or amended by the 
successor judge based upon a motion for reconsideration, which must be 
filed within 20 days of the order of disqualification (unless good cause is 
shown).  Fla. R. Jud. Admin. 2.330(h). 


 
 NOTE:  Florida Statute § 38.07 gives 30 days after the reassignment 


order is entered to file a motion for reconsideration.  Does the statute or 
rule of administration control?   


 
6. If, after a successor judge is appointed, the same party then files a motion 


to disqualify based on alleged prejudice, the court may then comment on 
the truthfulness of the facts alleged in the motion.  Fla. R. Jud. Admin. 
2.330(g). 


 
NOTE:  The same party must be the one to file the motion.  If the other 
party files the motion to disqualify the successor judge, there can be no 
comment other than legal sufficiency or insufficiency. 


 
3. Successor Judges 


 
 a. The powers of a successor judge are limited.  If the original trial 


judge did not complete a matter, the successor judge is without 
jurisdiction to issue orders, unless he or she first conducts a trial de 
novo on the issues. Brown v. Brown, 453 So. 2d 149 (Fla. 1st DCA 
1984); Paragon Group, Inc. v. Hoeksema, 475 So. 2d 244 (Fla. 2d 
DCA 1985). 
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b. Successor judges cannot generally: 


 
(1) Modify a predecessor judge's final judgment unless some 


special circumstances exist such as mistake or fraud on the 
court.  Blitch v. Owens, 519 So. 2d 704 (Fla. 2d DCA 
1988); Wright v. Wright, 559 So. 2d 1193 (Fla. 5th DCA 
1990). 


 
(2) In the absence of mistake or fraud, review, modify or 


reverse on the same facts, a predecessor judge's prior 
orders. Webb v. Webb, 729 So. 2d 430 (Fla. 5th DCA 
1999).   


 
 However, a successor judge may reconsider interlocutory 


matter rulings and in fact has the same authority to vacate 
or vary an interlocutory order as the original judge.  D. J. 
Air-conditioning Inc v. Bellsouth Advertising & 
Publishing, 705 So. 2d 913 (Fla. 3d DCA 1997); Alcoma 
Packing Co. v. Cowan, 659 So. 2d 345 (Fla. 1st DCA 
1995).  


 
(3) Set aside any interlocutory orders entered by the 


predecessor judge where a final judgment has already been 
entered.  Gordon v. Hollo, 636 So. 2d 563 (Fla. 3d DCA 
1994); Mahmoud v. King, 824 So. 2d 248 (Fla. 4th DCA 
2002). 


  
(4) In the absence of mistake or fraud, hear a petition for 


rehearing of the final order of a predecessor judge, over 
petitioner's objections.  Balfe v. Gulf Oil Co. - Latin 
America,  279 So. 2d 94 (Fla. 3d DCA 1973).  


 
 However, a successor judge may conduct a de novo 


rehearing and reverse the predecessor judge's order, where 
the predecessor judge had granted a rehearing, and had 
assigned the case to the successor judge to dispose of the 
issue in a trial de novo. Davalos v. Davalos, 592 So. 2d 
1171 (Fla. 3d DCA 1992). 


 
(5) Clarify the original intent of another judge.  (But he may 


interpret a provision after the judgment is final.) Dambro v. 
Dambro, 900 So. 2d 724 (Fla. 4th DCA 2005) (Successor 
judge was not authorized to request predecessor judge to 
enter order clarifying what he intended when he entered 
alimony provision in amended final judgment.) 
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(6) Make a determination of a new award of alimony based on 


an appellate record. Dash v. Dash, 306 So. 2d 543 (Fla. 3d 
DCA 1975); see also Brown v. Brown, 453 So. 2d 149 
(Fla. 1st  DCA 1984). 


 
(7) Complete any acts uncompleted by a predecessor unless 


they do not require the successor to weigh and compare   
testimony that the successor judge did not hear personally, 
unless the parties stipulate otherwise. A successor judge 
may only enter a judgment upon retrial or on the basis of 
prior record when the parties so stipulate. Smith v.Smith, 
612 So. 2d 713 (Fla. 2d DCA 1993).  


 
2. Temporary Judges 
 


a. The actions of a county judge acting as a de facto circuit judge are 
valid where no timely objection to the de facto judge's authority 
has been made.  Loffler v. Loffler, 620 So. 2d 1048 (Fla. 1st DCA 
1993).  See also Pierre v. State, 821 So. 2d 1174 (Fla. 3d DCA 
2002) (The actions of a retired judge operating under a valid order 
of appointment are valid even assuming a deficiency in the judge’s 
Bar membership.)  


 
 b. Where a county judge was acting under a valid administrative 


order designating him temporarily as an acting circuit court judge, 
the dissolution judgment rendered by him was not voidable. Stein 
v. Foster, 557 So. 2d 861 (Fla. 1990). 


 
  c. The Florida Supreme Court has exclusive jurisdiction to review 


judicial assignments made in the circuit courts. Wild v. Dozier, 
672 So. 2d 16 (Fla. 1996), limited by 1-888-Traffic Schools v. 
Chief Circuit Judge, Fourth Judicial Circuit, 734 So. 2d 413 (Fla. 
1999). 


 
 
  3. Conflict of Laws 
 


a. In the absence of a showing to the contrary, the presumption is that 
the law of a foreign state is the same as the law of the state of 
Florida. Walker v. Walker, 566 So. 2d 1350 (Fla. 1st DCA 1990). 


 
b. Florida courts are required to take judicial notice of the common 


law and statutes of all sister states, but such judicial notice can 
only be taken after one party has raised the issue of foreign law 
through the pleadings. Schubot v. Schubot, 363 So. 2d 841 (Fla. 
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4th DCA 1978).  
 


c. If a party challenges the enforcement of a judgment rendered by a 
court of another nation, full faith and credit does not apply, and the 
force and effect to be given the foreign decree becomes a question 
of comity. The court would have to examine whether or not the 
grounds on which the judgment was based were proper and 
sufficient according to the laws of Florida, and whether or not the 
enforcement of the judgment would be in violation of Florida's 
public policy.  Popper v. Popper, 595 So. 2d 100 (Fla. 5th DCA 
1992).  


 
 NOTE:  Where full faith and credit applies, the public policy of 


the enforcing jurisdiction does not come into play. 
 


c. The validity of separation agreements is governed by the laws of 
the state in which they were executed, or by the jurisdiction 
designated by the parties in the agreement as long as it is not 
against the public policy of the forum state. Florida Statute § 
61.052)(5), Baker v. Baker, 622 So. 2d 541 (Fla. 5th DCA 1993); 
Rollins, Inc. v. Parker, 755 So. 2d 839 (Fla. 5th DCA 2000). 
 


  4. Court Communication (UCCJEA) 
 


a. A court of this state may communicate with a court in another state 
concerning a proceeding arising under the UCCJEA.  Florida 
Statute § § 61.511 (1). 


 
b. The court shall allow the parties to participate in the 


communication. If the parties elect to participate in the 
communication, they must be given the opportunity to present facts 
and legal arguments before a decision on jurisdiction is made.  
Florida Statute § 61.511 (2). 


 
c. Communication between courts regarding schedules, calendars, 


court records, and similar matters may occur without informing the 
parties. A record need not be made of this communication.  
Florida Statute § 61.511 (3). 


 
d. Excepting section three communications, a record must be made of 


any communication.  The parties must be informed promptly of the 
communication and granted access to the record.  Florida Statute § 
61.511 (4). See Schmitt v. Maile, 946 So. 2d 60 (Fla. 4th DCA 
2006) (holding that the absence of a transcript or recording of the 
trial court's telephone conversation with the foreign trial court 
made it impossible for the appellate court to determine whether 
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error existed). 
 
e. For purposes of this statutory section, “record” means a form of 


information, including, but not limited to, an electronic recording 
or transcription by a court reporter which creates a verbatim 
memorialization of any communication between two or more 
individuals or entities.  Florida Statute § 61.511 (5). 


 
5. Domestication of Foreign Judgments 


 
a. A party can petition the court to establish a foreign decree as a 


Florida judgment, which will then be entitled to enforcement by 
the courts of this state. Florida Statute § 55.501-.509. (Florida 
Enforcement of Final Judgments Act); Gibson v. Bennett, 561 So. 
2d 565 (Fla. 1990).  The proper venue for the domestication is to 
be determined by the venue statute, Florida Statute § 47.011, 
Ruscoe v. Ruscoe, 327 So. 2d 93 (Fla. 4th DCA 1976); McIntire v. 
McIntire, 352 So. 2d 142 (Fla. 1st DCA 1977). 


 
b. The Florida court must determine if the sister state had jurisdiction 


to enter the final judgment sought to be domesticated and enforced. 
Diette v. Diette, 471 So. 2d 1372 (Fla. 5th DCA 1985). 


 
c. A foreign decree is entitled to full faith and credit if it adjudicates a 


past due and payable obligation, or establishes a presently required 
performance. West  v. West, 301 So. 2d 823 (Fla. 2d DCA 1974).  


 
 Full faith and credit is to be given to a property settlement 


agreement and order of a sister state acting within its jurisdiction. 
Campbell v. Campbell, 543 So. 2d 301 (Fla. 1st DCA 1989); 
Elortegui v. Elortegui, 616 So. 2d 69 (Fla. 3d DCA 1993); 
Wentworthe v. Cusumano, 689 So. 2d 1167 (Fla. 4th DCA 1997). 


 
 A final money judgment issued by a court with jurisdiction to do 


so is entitled to full faith and credit. Turner v. Temple, 625 So. 2d 
101 (Fla. 2d DCA 1993). Interlocutory orders, temporary orders, 
and orders subject to modification are not entitled to full faith and 
credit.   


 
d. When the Florida court is not obligated to enforce a judgment 


under full faith and credit, it still may enforce the foreign decree 
under the doctrine of comity.  Smith v. Smith, 543 So. 2d 1305 
(Fla. 4th DCA 1989). 


 
 Where a rendering court retains jurisdiction to modify alimony 


retroactively, the judgment is not final and is not entitled to full 
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faith and credit.  The trial court should extend the rule of comity to 
domesticate the decree and prospectively enforce the judgment.  


 
 A valid decree of a foreign country will be recognized under the 


doctrine of comity if due process was complied with in the 
rendering of the judgment, and if enforcement of the judgment 
would not be adverse to Florida's public policy. Cardenas v. Solis, 
570 So. 2d 996 (Fla. 3d DCA 1990); Nahar v. Nahar, 656 So. 2d 
225 (Fla. 3d DCA 1995); Rodriguez v. Nasrallah, 659 So. 2d 437 
(Fla. 1st DCA 1995); Guggiari v. Peralta, 814 So. 2d 473 (Fla. 3d 
DCA 2002). 


 
 Foreign interlocutory orders in a domestic case may also be given 


full faith and credit especially where public policy would favor the 
enforcement of a foreign interlocutory order.  De Pacanins v. 
Pacaninsdins, 650 So. 2d 1028 (Fla. 3d DCA 1995).  


 
e. Trial courts in Florida cannot refuse to enforce a lawfully entered 


judgment from a sister court. Pulkkinen v. Pulkkinen (n/k/a 
Brautcheck), 42 Fla. L. Weekly D1938 (Fla. 1st DCA 
2017)(finding the trial court erred in refusing to enforce lawfully 
entered judgment from sister court that provided husband would 
receive interest at a certain rate per month on any amount of 
prepaid child support and that the interest earned would be credited 
toward future child support obligation, thereby entitling him to a 
reduction in his child support). In Pulkkinen, the Court held that 
the trial court was required to enforce the foreign judgment even if 
the judgment violated Florida’s public policy concerning child’s 
right to child support. Id.  


 
(f) If the foreign court did not have jurisdiction over a party at the 


time the judgment was rendered, Florida may not domesticate that 
foreign judgment. E.g., Server v. Dep’t of Revenue, 189 So.3d 997 
(Fla. 4th DCA 2016)(reversing order denying appellant’s motion to 
set aside domestication of a German final judgment because the 
German court lacked personal jurisdiction over the appellant).  


 
5. Registration vs. Domestication:  Different Remedies & Procedures 


 
REGISTRATION - Uniform Interstate Family Support Act 


 
A. The Uniform Interstate Family Support Act (UIFSA) provides for 


the establishment Florida Statute § 88.3011(2)(a), enforcement 
§88.3011(2)(b), and modification § 88.3011(2)(e), of support 
orders.  The Court may only modify a foreign support order if the 
Court has personal and subject matter jurisdiction. 
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B.  “Support order” means a judgment, decree, or order, whether 


temporary, final, or subject to modification, for the benefit of a 
child, a spouse, or a former spouse, which provides for monetary 
support, health care, arrearages, or reimbursement, and may 
include related costs and fees, interest, income withholding, 
attorney's fees, and other relief.  Florida Statute § 88.1011. 


 
C. A support order or income withholding order issue by the court of 


another state may be registered in Florida for enforcement or 
modification. Florida Statute § 88.6011 & § 88.6091..  


 
D.  Registration is accomplished through sending the following 


documents to the appropriate tribunal: 
 
(1) A letter to the tribunal requesting registration Florida 


Statute § 88.6011(1)(a). 
 
(2) Two copies, including one certified copy, of all orders to be 


registered, including any modification of an order. Florida 
Statute § 88.6011(1)(b). 
 


(3) A sworn statement by the party seeking registration or a 
certified statement by the custodian of the records showing 
the amount of any arrearage.  Florida Statute § 
88.6011(1)(c). 


 
(4) The obligor’s name, address, social security number and 


the obligor’s employer’s name and address, Florida Statute 
§ 88.6011(1)(d)(1)-(2), and a description and location of 
property of the obligor in this state not exempt from 
execution. § Florida Statute § 88.6011(1)(d)(3); and  


 
(5) The obligee’s name and address or the name and address of 


the agency or person to whom payment is to be remitted. 
Florida Statute § 88.6011(1)(e). 


 
E. When the support order issued in another state is registered, the 


registering tribunal shall notify the nonregistering party.  The 
notice must be accompanied by a copy of the registered order and 
the documents and relevant information accompanying the order. 
Florida Statute § 88.6051(1). 


 
F. The failure to contest the validity or enforcement of the registered 


order in a timely manner will result in confirmation of the order 
and enforcement of the order and the alleged arrearages and 







141 
 


precludes further contest of that order with respect to any matter 
that could have been asserted. Florida Statute §  88.6051(2).   


 
DOMESTICATION - Florida Enforcement of Foreign Judgment Act 
 
A. The Florida Enforcement of Foreign Judgment Act (Florida 


Statute §§ 55.501 – 55.509) allows parties to enforce compliance 
with a foreign judgment. 


 
B. As used in Florida Statute §§ 55.501-55.509, the term “foreign 


judgment” means any judgment, decree, or order of a court of any 
other state or of the United States if such judgment, decree, or 
order is entitled to full faith and credit in this state. Florida Statute 
§ 55.502(1).  But see Federal Deposit Ins. Corp. v. Panelfab Intern. 
Corp., 501 So. 2d 167 (Fla. 3d DCA 1987) (holding that a 
judgment entered by the United States District Court for the 
District of Puerto Rico was not a judgment of a state court and, 
hence, was not a “foreign judgment” which could be recorded 
under this act).  


 
C. A copy of any foreign judgment certified in accordance with the 


laws of the United States or of this state may be recorded in the 
office of the clerk of the circuit court of any county. Florida 
Statute § 55.503 (1).  A judgment so recorded shall have the same 
effect and shall be subject to the same rules of civil procedure, 
legal and equitable defenses, and proceedings for reopening, 
vacating, or staying judgments, and it may be enforced, released, 
or satisfied, as a judgment of a circuit or county court of this state. 
Florida Statute § 55.503 (1). 


 
D. A notice of recording and an attendant affidavit are prerequisites to 


enforcement.  The judgment creditor shall make and record with 
the clerk of the circuit court an affidavit setting forth the name, 
social security number, if known, and last known post office 
address of the judgment debtor and of the judgment creditor. 
Florida Statute § 55.505(1). 


 
E. Upon recording the foreign judgment and affidavit, the clerk shall 


mail notice of the recording of the foreign judgment, by registered 
mail with return receipt requested, to the judgment debtor at the 
address given in the affidavit and shall make a note of the mailing 
in the docket.  Florida Statute § 55.502.  The notice shall include 
the name and post office address of the judgment creditor and of 
the judgment creditor's attorney, if any, in this state. Id. 


 
F.  In addition, the judgment creditor may mail a notice of the 
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recording of the judgment to the judgment debtor and may record 
proof of mailing with the clerk. The failure of the clerk to mail the 
notice of recording will not affect the enforcement proceedings if 
proof of mailing by the judgment creditor has been recorded.  § 
55.505(2).  


 
G. Upon expiration of 30 days from recording and the clerk mailing 


notice of recording, execution or other process for enforcement of 
a foreign judgment may issue.  § 55.505(3).  But see Cruz v. Desert 
Palace, Inc., 770 So. 2d 306 (Fla. 3d DCA 2000) (holding that 
where the judgment debtor undisputedly did not receive the 
prescribed notice of the recording of the judgment, either from the 
clerk of court or from judgment creditor, he was entitled to re-
establishment of the thirty day time period to challenge the foreign 
judgment).  


 
6.  Taking Testimony  


 
A. Florida Family Law Rule of Procedure 12.451 mirrors Florida Rule 


of Civil Procedure 1.451, which authorizes a court to permit 
testimony at a civil hearing or trial by audio or video 
communication equipment (1) by agreement of the parties or (2) 
for good cause shown on written request of a party and reasonable 
notice to all other parties. In re Amendments to the Fla. Family 
Law Rules of Procedure, 156 So. 3d 493 (Fla. 2015).  


 
E. MISCELLANEOUS EVIDENTIARY ISSUES  


 
 1. Spontaneous Statements – Florida Statute § 90.803(1) (Hearsay 


Exceptions)  
 


a. A statement describing or explaining an event or condition made 
while the declarant was perceiving the event or condition, or 
immediately thereafter, except when made under circumstances 
indicating a lack of trustworthiness. 


 
b. Such statements can be offered in lieu of a child’s testimony where 


the child relays to a third person something that has just occurred 
that the child perceived or experienced. 


 
 2. Excited Utterances – Florida Statute § 90.803(2) (Hearsay Exception)              
  
  a. A statement or utterance relating to a startling event or condition, 


made while the declarant was under the stress of excitement caused 
by the event or condition. 
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  b. Available when someone frightened the child and the child reports 
it to someone who can then relate it in court. (Ex.: Child relates 
that someone exposed himself or herself in child’s presence). 


    
3. Statement of Child Victim of Sexual or Other Abuse Exception – Florida 


Statute § 90.803(23) (Hearsay Exception)                   
 


a.  The statute provides for the admission of out-of-court statements by 
a child victim of sexual or other abuse under certain circumstances 
providing that: 


 
(1) The court finds in a hearing conducted outside the presence 


of the jury that the time, content, and circumstances of the 
statement provide sufficient safeguards of reliability. In 
making its determination, the court may consider the mental 
and physical age and maturity of the child, the nature and 
duration of the abuse or offense, the relationship of the child 
to the offender, the reliability of the assertion, the reliability 
of the child victim, and any other factor deemed 
appropriate; and 


 
 
(2) The child either: 


 
(a) Testifies; or 
(b) Is unavailable as a witness, provided that there is 


other corroborative evidence of the abuse or 
offense. Unavailability shall include a finding by 
the court that the child’s participation in the trial or 
proceeding would result in a substantial likelihood 
of severe emotional or mental harm, in addition to 
findings pursuant to Florida Statute § 90.804(1). 


 
b.  The court shall make specific findings of fact, on the record, as to 


the basis for its ruling under this subsection. 
 
c.  The child must have a physical, emotional or developmental age of 


11 or less. 
 
d.  Where it is obvious that the order providing for the admission of the 


children’s hearsay statements fails to make the findings required by 
the statute, reversal is required. Rowan v. Dept. of Health and 
Rehabilitative Services, 588 So. 2d 1018 (Fla. 5th DCA 1991). 


 
e.  Florida Statute § 90.803(23) permits the admission into evidence of 


certain out-of-court statements of a child crime victim inconsistent 
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with the child’s trial testimony where the evidence supports a 
determination that the earlier statements were reliable.  Dept. of 
Health and Rehabilitative Services v. M.B.,701 So. 2d 1155 (Fla. 
1997). 


 
4. Statements Not Hearsay – Florida Statute § 90.801(2) 


 
a. Florida Statute § 90.801(2) provides that a statement is not hearsay 


if the declarant testifies at the trial or hearing and is subject to 
cross-examination concerning the statement, and the statement is: 


 
(1) Inconsistent with the defendant’s testimony and was given 


under oath subject to the penalty of perjury at a trial, 
hearing, or other proceeding or in a deposition; or 


 
(2) Consistent with the declarant’s testimony and is offered to 


rebut an express or implied charge against him of improper 
influence, motive, or recent fabrication; or 


 
(3) One of identification of a person made after perceiving the 


person. 
 


5. Florida Statute §  90.503 -  Psychotherapist-Patient Privilege 
 


a. Privileged Communications. 
 


 (1) A patient has a privilege to refuse to disclose, and to 
prevent any other person from disclosing, confidential 
communications or records made for the purpose of 
diagnosis or treatment of his mental or emotional condition, 
including alcoholism and other drug addiction, between 
himself and his psychotherapist, or persons who are 
participating in the diagnosis or treatment under the 
direction of the psychotherapist. This privilege includes any 
diagnosis made and advice given by the psychotherapist in 
the course of that relationship. (Florida Statute § 90.503(2) 


 
(2) The privilege may be claimed by the patient, the patient's 


attorney, guardian or personal representative, or the 
psychotherapist on behalf of the patient. (Florida Statute § 
90.503(3) 


 
(3) A "psychotherapist", defined by this statute for the purpose 


of claiming privilege, includes persons licensed or certified 
as clinical social workers, marriage and family therapists, 
or mental health counselors. A "patient" is defined by this 
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statute for the purpose of claiming the privilege, as a person 
who consults, or is interviewed by a psychotherapist for 
purposes of diagnosis or treatment of a mental or emotional 
condition, including alcoholism and other drug addiction. 


 
(4) A communication is "confidential" and therefore entitled to 


the privilege, if it was made between the patient and 
psychotherapist and there was no intention 'that the 
communication be disclosed to third persons except those 
participating in the diagnosis or treatment of the patient, or 
necessary for the transmission of the communication, or 
otherwise needed to further the interest of the patient in the 
examination or consultation. 


 
b. There is no privilege under this section for the following: 


 
 (1) For communications made in the course of a court-ordered 


examination of the mental or emotional condition of the 
patient. 


 
(2) For communications relevant to an issue of the mental or 


emotional condition of the patient in any proceeding in 
which the patient relies upon his or her mental or emotional 
condition as an element in the claim or defense; or after the 
patient's death, in any proceeding in which any party relies 
upon the condition as an element of the party’s claim or 
defense.  Florida Statute § 90.503(4). 


 
(3) Contact information for mental health professionals, i.e. the 


identity of mental health care professionals and dates they 
saw the patient is not privileged.  Wilder v. Wilder, 993 So. 
2d 182 (Fla. 2d DCA 2008).    


 
c. The patient may waive his or her privilege and such a waiver may 


be limited to just the portions of the privileged communication 
relevant to a condition or issue put into controversy by the person 
asserting the privilege.   Adelman v. Adelman, 561 So. 2d 671 
(Fla. 3d DCA 1990) (By suing her attorney for malpractice, the 
wife only waived the privilege as to matters involved in 
malpractice suit, not the communications regarding the dissolution 
proceeding).  See also Ferrari v. Vining, 744 So. 2d 480 (Fla. 3d 
DCA 1999). 


 
 The burden is on the party trying to depose the mental health 


professional to show that the patient’s mental condition has been 
placed into controversy.  Palm Beach County School Board v. 
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Morrison, 621 So. 2d 464 (Fla. 4th DCA 1993). 
 


d. Criteria for overcoming privilege. 
 


 (1)  While the mental health of a parent in a parental 
responsibility case is relevant, mere allegations that a 
parent is mentally unstable are not sufficient to place that 
parent's mental health at issue and  overcome the 
psychotherapist/patient privilege.  Schouw v. Schouw, 593 
So. 2d 1200 (Fla. 2d DCA 1992); Leonard v. Leonard, 673 
So. 2d 97 (Fla. 1st DCA 1996); O’Neill v. O’Neill, 823 So. 
2d 837 (Fla. 5th DCA 2002); Loughlin v. Loughlin, 935 So. 
2d 82 (Fla. 5th DCA 2006). See also Smith v. Smith, 64 
So.3d 169 (Fla. 4th DCA 2011)(where wife’s suicide 
attempt was deemed by husband and trial court to place 
wife’s mental health at issue and therefore made her 
medical records discoverable, appellate court disagreed and 
held that an evidentiary hearing should be held first to 
determine if wife’s mental health was at issue for purposes 
of a time sharing dispute and if so, all medical records 
sought should be reviewed in camera first.).  


 
(2)  Where the only allegations of mental unfitness relate to a 


period remote in time (i.e. five years prior to the date of 
trial), such staleness may make the information outdated 
and thus protected through the privilege. Only the parties' 
present abilities and conditions are relevant to the trial 
court's determination regarding children’s issues.  To 
discover these prior psychological records, the petitioning 
party has the burden to show that this historical 
psychological record would contribute to a determination 
regarding the party's present ability and present 
psychological condition.  Schouw v. Schouw, 593 So. 2d 
1200 (Fla. 2d DCA 1992). 


 
 (3) Mother's suicide attempt put her emotional and mental 


condition into issue, and therefore communications made 
between the mother and her psychiatrist were admissible in 
child custody hearing, despite privilege. Miraglia v. 
Miraglia, 462 So. 2d 507 (Fla. 4th DCA 1984).  See also 
Daly v. Daly, 624 So. 2d 304 (Fla. 4th DCA 1993) (Father's 
claim for custody  and his concurrent inpatient substance 
abuse treatment after being charged with attempted murder 
were enough to put his mental condition at issue and waive 
privilege.) 
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     (4) The wife’s voluntary hospitalization for mental treatment 
after the filing of a petition for dissolution of marriage was 
sufficient to put her mental condition in controversy and 
make the hospital records regarding communications, 
diagnosis, and treatment relative to her fitness as a mother 
discoverable.  Critchlow v. Critchlow, 347 So. 2d 453 (Fla. 
3d DCA 1977).  


 
(5) A party does not automatically put into issue his or her 


mental health so as to waive privilege by seeking alimony. 
Swift v. Swift, 617 So. 2d 834 (Fla. 4th DCA 1993).  (App. 
Ct. quashed order compelling wife’s psychiatrist to answer 
questions regarding his knowledge of any extramarital 
affairs the wife may have had.) 


 
 6. Impeachment – Florida Statute §  90.608 
  
  a.  Florida Statute § 90.608 provides in part that “any party, including 


the party calling the witness, may attack the credibility of a witness 
by: 


 
   (1) Introducing statements of the witness which are 
    inconsistent with the witness’s present testimony; 
 
   (2) Offering proof by other witnesses that material facts are 
    not as testified to by the witness being impeached. 
 
    (a) A witness’s mental state or condition is always a 


proper basis for impeachment.  There is no 
requirement that this type of impeachment be either 
material or not collateral to the issues at trial.  Mills 
v. State, 681 So. 2d 878 (Fla. 3d DCA1996).   


     
    (b) Test as to whether a matter is collateral is whether 


the proposed testimony can be admitted into 
evidence for any purpose independent of the 
contradictions.  Mills, supra.    


 
  b. Impeachment v. Pretrial Orders 
 
   (1) Pretrial orders which require disclosure of the names of 


witnesses intended to be called at time of trial require 
listing of all witnesses whether substantive, corroborative, 
or for impeachment, or rebuttal purposes. Binger v. King 
Pest Control, 401 So. 2d 1310 (Fla. 1981).   
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   (2) Court can properly exclude witnesses not disclosed 
pursuant to pretrial order, but this is discretionary. Binger, 
supra.  Discretion should be based on various factors: 


 
    (a) prejudice to objecting party; 
    (b) objecting party’s ability to cure prejudice; 
    (c)  objecting party’s knowledge of existence of 
     witnesses; 
    (d) bad faith compliance with pretrial order; 
    (e) disruption of orderly and efficient trial. 
 
   (3) Court can properly exclude substantive evidence from 


admission because it was not listed on the pretrial 
catalogue.  Eastern Steamship Lines, Inc. v. Martial, 380 
So. 2d 1070 (Fla. 3d DCA 1980); Valdes v. Valdes, 62 So. 
3d 7 (Fla. 3d DCA 2011).  


 
(a) If evidence is introduced for impeachment purposes 


only, it does not necessarily have to be listed. 
 


(b) Court should determine if non-listed evidence is 
substantive or if only impeachment. If only 
impeachment, it could be admitted. 


 
    (c) Court should determine if evidence is too collateral; 


if so, it should not be admissible. 
 
 7. Hearsay Exceptions 
 
  a. Florida Statute § 90.803(6) - records of regularly conducted 


business activity provides that: 
 


(1) “A memorandum, report, record, or data compilation, in 
 any form, of acts, events, conditions, opinion, or diagnosis, 


made at or near the time by, or from information 
transmitted by, a person with knowledge, if kept in the 
course of a regularly conducted business activity and if it 
was the regular practice of that business activity to make 
such memorandum, report, record, or data compilation, all 
as shown by the testimony of the custodian or other 
qualified witness, unless the sources of information or other 
circumstances show lack of trustworthiness.” 


 
(2) “No evidence in the form of an opinion or diagnosis is 


admissible under paragraph (a) unless such opinion or 
diagnosis would be admissible under ss.90.701-90.705 if 
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the person whose opinion is recorded were to testify to the 
opinion directly. 


 
b. As the above statute indicates, there is a two-step process in order 


to have documents, writings, etc., which are otherwise hearsay, 
admitted into evidence.  The first step is to have the custodian of 
the records (or some other qualified person) testify that the records 
being introduced are normally kept, that they were made at or near 
the time of the occurrence or occasion and that they are of the type 
of records regularly kept by the business keeping them. 


 
  The second step is to show that the business record evidence is 


able to stand alone as opinion evidence.  That is, it must be 
admissible as an opinion as if the person writing the record were 
present in the courtroom and testifying.  Love v. Garcia, 634 So. 
2d 158 (Fla. 1994).  See, 4th DCA opinion at 611 So. 2d 1270 (Fla. 
4th DCA 1992) for a detailed analysis of the issue. 


 
c. It is the burden of the party challenging the business record to 


make a sufficient showing that the accuracy and reliability of the 
record is in doubt.  This is because the philosophy of admitting 
records is that they are inherently reliable and accurate.  Love, 
supra; Johnson v. Dept. of Health and Rehabilitative Services, 546 
So. 2d 741 (Fla. 1st DCA 1989); Wright v. Dept. of Education, 523 
So. 2d 681 (Fla. 1st DCA 1988). 
                   


d. Despite the business records exception to the hearsay rule, a record 
may be excluded as substantive proof if the opinions therein relate 
to the diagnosis of a complex medical condition difficult to 
determine or substantiate and the expert is unavailable for cross-
examination.  Bradley v. Brotman, 836 So. 2d 1129 (Fla. 4th DCA 
2003). 


   
  e. Expert opinion testimony, Florida Statute § 90.704, states that if 


an expert bases his opinion upon facts or data that are “. . . 
reasonably relied upon by experts in the subject to support the 
opinion expressed, the facts or data need not be admissible in 
evidence” (emphasis added).  


    
  f. Pursuant to the statute, the expert can testify to, from, and about 


hearsay.  Therefore, the expert witness can be a vehicle to put into 
evidence otherwise inadmissible hearsay evidence. G. V. v. Dept. 
of Children & Families, 795 So. 2d 1043 (Fla. 3d DCA 2001).       


   
  g. Documents that are not being offered for their truth are not hearsay 


and do not need to qualify for a hearsay exception in order to be 







150 
 


admitted. A promissory note, for example, is admissible for its 
independent legal significance, namely, to establish the existence 
of a contractual obligation between the parties to the note. 
Deutsche Bank Nat. Trust Co. v. Alaqua Prop., 190 So.3d 662 (Fla. 
5th DCA 2016).  


     
 8. Proffer of Excluded Evidence  
 


a. When a trial judge erroneously sustains an objection, to preserve 
the point for appeal, counsel must make an offer of proof of how 
the witness would have responded if allowed to answer the 
question. Fla. Stat. § 90.104(1)(b); Fla. Fam. L. R. P. 12.450.  


 
b. Excluded documents and tangible items should be marked for 


identification and made part of the record on appeal.  Fla. Fam. L. 
R. P. § 12.450(b); See Brantley v. Snapper Power Equipment, 665 
So. 2d 241 (Fla. 3d DCA 1995)(discussing equivalent Fla. R. Civ. 
P. 1.540(b)). 


 
c. The trial court has discretion over the method used for proffering 


excluded evidence.  Porro v. State, 656 So. 2d 587 (Fla. 3d DCA 
1995).  


 
d.  Usually, the proffer consists of having the witness answer the 


question on the record out of the presence of the jury. Musachia v. 
Terry, 140 So. 2d 605 (Fla. 3d DCA 1962). 


 
e.  In the absence of a jury, counsel may specifically state the content 


of the witness' anticipated testimony.  See Porro v. State, 656 So. 
2d 587 (Fla. 3d DCA 1995) supra, Strong v. Mercantile Trust Co., 
816 F.2d 429 (8th Cir. 1987), cert. denied, 484 U.S. 1030 (1988). 


 
f. Once proffered, the excluded evidence is then available to the 


appellate court to determine whether error was committed in 
excluding the evidence.  Pennsylvania Threshermen & Farmers’ 
Mutual Ins. Co. v. Koltunovsky, 166 So. 2d 462 (Fla. 3d DCA 
1964) citing Brantley v. Snapper Power Equipment, 665 So. 2d 
241 (Fla. 3d DCA 1995).  If a proffer is not made, an appellate 
court does not have the ability to determine whether the exclusion 
of the evidence was proper.  Atlantic Coastline Railroad Co. v. 
Shouse, 91 So. 90 (Fla. 1922).   


 
VII. COLLABORATIVE LAW PROCESS  
  


A. The Collaborative Law Divorce Act, codified in Sections 61.55 – 6.58, Florida 
Statutes, went into effect on July 1, 2017. Collaborative Divorce creates an 
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alternative to litigation and was created in furtherance of Florida’s policy of 
encouraging “the peaceful resolution of disputes and the early resolution of 
pending litigation through a voluntary settlement process.” Fla. Stat. §61.55. 


 
1. The collaborative law process is governed by the following rules/statutes: 


   a. Sections 61.55 – 6.58, Florida Statutes; 
   b. Rule 4-1.19, Rules Regulating the Florida Bar; and 
   c. Rule 12.745, Florida Family Law Rules of Procedure.  
 


2. Defined terms: The collaborative law process means “a process intended 
to resolve a collaborative matter without intervention by a tribunal and in 
which persons sign a collaborative law participation agreement and are 
represented by collaborative attorneys.” Fla. Stat. §61.56(4).  A 
collaborative matter is a dispute, transaction, claim or issue in a 
proceeding which arises under Chapter 61 or Chapter 742 of the Florida 
Statutes. Fla. Stat. §61.56(5). The collaborative matter must be described 
in the collaborative law participation agreement. Id.  


 
3. The Players in a Collaborative Matter: The collaborative process 


utilizes a team approach. In addition to the parties and their respective 
collaborative attorneys (collaborative attorney defined as “an attorney who 
represents a party in a collaborative law process” under Fla. Stat. 
§61.56(1)) there are additional non-party participants, including a neutral 
mental health expert and a neutral financial expert (i.e. a forensic 
accountant). 


 
4. Retainer Agreement: Representation of a client in a collaborative law 


process is a form of limited representation which must comply with all 
requirements of limited representations, including the requirement that the 
client provide his/her informed consent to the limited representation in 
writing. See Comment to Rule 4-1.2(c), Rules Regulating the Florida Bar.   


 
 B. Overview and Procedure of the Collaborative Process 
 


1. Informed Consent: Before commencing the collaborative law process, 
the lawyer must obtain the informed consent of his/her prospective client. 
Rules Reg. Fla. Bar. 4-1.19(a). The prospective client must be provided 
with sufficient information regarding (1) the benefits and risks of the 
collaborative law process, (2) the nature and scope of the matter to be 
resolved, (3) the material benefits and risks of participating in the 
collaborative law process, (4) alternatives to the collaborative law process, 
(5) the voluntariness of the collaborative law process, (6) the procedure for 
termination of the collaborative law process, (7) limitations on the 
lawyer’s participation in subsequent proceedings, and (8) the collective 
fees and costs that the client can reasonably expect to incur.  
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 NOTE: The collaborative law process and all of the above considerations 
should be fully explained to a prospective client at the initial consultation. 
However, it may also be a good idea to obtain your client's written 
consent, perhaps in the form of a letter directed to the client (requiring 
his/her signature). 


 
2. The collaborative process begins when the parties enter into a 


collaborative law participation agreement (regardless of whether a legal 
proceeding between the parties is pending). Fla. Stat. §61.57(1). 


 
a. The collaborative process begins upon execution of the agreement, 


regardless of whether a legal proceeding between the parties is 
pending.  


 
b. If a proceeding is pending before a court, then the parties must file 


a notice of the signed participation agreement. The notice operates 
as an application for a stay of the proceeding. Thereafter, the court 
may require the parties and collaborative lawyers to provide status 
reports on the collaborative process and the proceeding. These 
reports may only indicate whether the process is ongoing or has 
concluded. Fla. Fam. L. R. P. 12.745(b)(1)(B0. 


 
3. The Collaborative Law Participation Agreement: Rule 4-1.19(b) provides 


that the Agreement must be in writing and must include the following: 
 


a. a statement of the clients’ intent to resolve a matter through the 
collaborative law process under these rules;  


 
b. a description of the nature and scope of the matter;  
 
c. identification of the lawyers participating in the collaborative law 


process and which client(s) they represent;  
 
d. that the clients will make timely, full, candid and informal 


disclosure of information related to the collaborative matter 
without formal discovery and will promptly update previously 
disclosed information that has materially changed;  


 
e. that participation in the collaborative law process is voluntary and 


any client may unilaterally terminate the collaborative law process 
for any reason;  


 
f. that the collaborative law process will terminate if any 


participating client initiates a proceeding or seeks court 
intervention in a pending proceeding related to the collaborative 
law matter after the clients have signed the collaborative law 







153 
 


agreement; and  
 
g. that the clients understand that their lawyers may not represent the 


clients or any other person before a court in a proceeding related to 
the collaborative law matter except as provided by court rule. 


 
Rule 4-1.19(b)(1)-(7).  
 
4. Conclusion/Termination of the Collaborative Law Process 
 


a. A collaborative matter is concluded by the resolution of the 
matter (evidenced by a signed record), the partial resolution 
of the matter and agreement not to resolve the remaining 
parts through the collaborative process, or a party 
unilaterally terminates the process. Fla. Fam. L. R. P. 
12.745(b)(2)(A)-(C). 


 
b. A collaborative matter has terminated when (1) a party 


gives notice to the other parties in a record that the process 
is ended, (2) a party begins a contested proceeding related 
to a collaborative matter without the agreement of all 
parties, (3) in a pending related proceeding, a party initiates 
a pleading/motion requesting a conference with a court, (4) 
in a pending related proceeding  a party requests the 
proceeding be put on the court’s active calendar, (5)  in a 
pending related proceeding a party takes action that 
requires notice to be sent to the other parties, or (6) a 
collaborative attorney withdraws or a party discharges 
his/her collaborative attorney (unless the requirements 
under Fla. Stat. §610.57(7) for continuing a collaborative 
law process with a successor lawyer are satisfied). Fla. 
Fam. L. R. P. 12.745(b)(2)(C)(i)-(iii). 
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