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I have been in the field of Vocational Rehabilitation and Medical Case Management for over 36 
years. I am a graduate of the University of Florida with a Bachelor's degree in Therapeutic 
Recreation and received my Master's degree in Vocational Rehabilitation from the University of 
South Florida in August of 1980. Over the years I have acquired my National Certifications which 
include Certified Rehabilitation Counselor, Certified Disability Management Specialist, Certified 
Case Manager, Certified Vocational Evaluator, and Certified Life Care Planner. I work consistently 
with insurance companies and attorneys in various types of litigation cases, which includes workers' 
compensation, personal injury, long-term disability, Social Security Disability and family law. 


I have also been involved in the International Academy of Life Care Planning and the International 
Association of Rehabilitation Professionals for the past 30 years. I have served on the Board of 
Directors for !ARP-Florida and IARP-IALCP. 


I evaluate cases throughout the entire state of Florida, Georgia, South Carolina and Puerto Rico. 
With my background, I undertake transferable skills analysis, earning capacity assessments, research 
and labor market surveys, and job placement services. 


My firm's belief has always been to be unbiased with involvement in all cases and to provide an 
accurate and realistic opinion concerning an individual's employability and capacity to earn. 







Vocational 
Evaluation In 
Family Law 







I get my grey hair 
honestly 







Purpose of A Vocational 
Evaluation 


o Provide Mediators, Judges, and all Parties with 
objective, verifiable information regarding 
employment issues and the capacity of a Spouse to 
earn wages in the Labor Market. 







Earning Capacity 


An individual's ability or power to earn money given 
their age, training, experience, acquired skills. It is 
the human capital of what one brings to the Labor 
Market 







The Evaluator must 
remain unbiased. 
The Evaluator has 


no pony in the race. 







Role of the Vocational Expert 


o Evaluate relevant individual attributes related to 
marketable skills. This includes: 


Age 
o Education 


Employment History 
Interests and aptitudes 
Any physical or psychological limitations 







Role of the Vocational Expert 


o Will identify potential occupations 


Conduct current relevant Labor Market Research to 
determine earning capacity and access to 
employment opportunities. 


o Be realistic and logical 







May not be happy 
to see a Vocational 


Evaluator 







A Spouse may be 
underemployed 







Vocational Evaluation Process 
Interview 
Vocational Testing when appropriate 


o Determine transferable skills to 
occupations 
Conducts research appropriate to the 
occupations including geographical 
location, and appropriate resources for 
wages and availability. 







Vocational Evaluation Report 


Outlines ability of an individual to engage in paid 
employment 
Identifies any need for retraining to enhance a 
person's earning capacity 
Includes sources utilized to determine employability 
and wages 
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FAMILY	LAW	ACCOUNTING	FORENSICS	
BY	


STEVEN	J.	WILLIS	
PROFESSOR	OF	LAW	
U.F.	COLLEGE	OF	LAW	


	
	


I Introduction	and	Background	
	


Money	matters.	 	 In	my	experience,	 people	 fight	more	over	money	 than	other	 family	 law	
issues.	 	 To	 understand	 family	 law	money	 issues,	 one	must	 understand	 some	 accounting,	
some	 finance,	 and	must	 –	above	 all	 other	 issues	 –	 understand	 statutory	 and	 court-based	
ambiguities.	
	
For	background	reading,	 I	suggest	my	two	articles	deconstructing	the	statutory	definitions	
of	 income	 in	 Florida	 family	 law	 statutes.1	 	 I	 explain	 the	many	 confusing	 statutory	uses	of	
terminology.	 	Readers	should	also	understand	the	different	definitions	of	 important	terms	
such	as	 income,	expense,	asset,	and	 liability.	 	Florida	family	 law,	as	 I	demonstrate,	does	a	
poor	 job	 of	 defining	 these	 terms.	 	 In	 contrast,	 U.S.	 GAAP2	 defines	 the	 same	 terms	 for	
financial	accounting	and	IFRS3	defines	them	–	more	aspirationally	–	for	international	(non-
U.S.)	 accounting.	 	 Further,	 U.S.	 tax	 law	 also	 defines	 the	 four	 terms,	 but	 with	 varying	
meanings	and	purposes.	 	As	a	result,	one	cannot	define	a	 term	such	as	“income”	without	
knowing	 the	 reference	 point	 for	 a	 definition	 and	 without	 basic	 accounting	 principles.		
Nevertheless,	 I	 fear	 that	 is	 exactly	what	 often	 occurs	 in	 family	 law	matters.	 	 As	 a	 result,	


																																																								
1	Family	Law	Economics,	Child	Support,	and	Alimony:	Ruminations	on	Income,	Part	I,	78	FLA.	B.	J.	34	(May	2004);	
Family	Law	Economics,	Child	Support,	and	Alimony:	Ruminations	on	Income,	Part	I,	78	FLA.	B.	J.	84	(June	2004)	
2	These	rules	form	the	basis	of	public	accounting.		In	the	United	States,	audited	financial	statements	must	conform	
to	 GAAP	 for	 them	 to	 receive	 an	 unqualified	 opinion	 of	 the	 auditors.	 	 Departure	 from	 GAAP	 is	 sometimes	
permissible	 –	 or	 even	 advisable;	 however,	 it	 will	 always	 raise	 a	 red	 flag	 of	 concern	 and	 thus	 necessitate	 a	
convincing	justification.			


	
Unaudited	 financial	 statements	 need	 not	 conform	 to	 GAAP.	 	 Publicly	 traded	 companies	 must	 issue	 financial	
statements	consistent	with	SEC	(the	Securities	and	Exchange	Commission)	accounting	rules,	which	may	differ	from	
GAAP	in	some	instances.		They	must	also	issue	GAAP	conforming	statements.	
	
Most	nations	other	than	the	United	States	follow	 IFRS	 (International	Financial	Reporting	Standards).	 	The	United	
States	has	considered	adoption	of	IFRS.	
3	 IFRS	 are	 issued	 developed	 by	 the	 International	 Accounting	 Standards	 Board	 (IASB).	 	 Generally,	 they	 are	 less	
specific	and	more	open	to	the	judgment	of	the	auditor	than	are	GAAP.	 	Generally,	GAAP	is	a	more	“rules-based”	
system	of	accounting,	while	IFRS	is	a	more	“principles-based”	system.		Most	nations,	other	than	the	United	States,	
follow	IFRS	rather	than	GAAP.		The	SEC	has,	for	many	years,	studied	whether	the	U.S.	should	switch	to	IFRS	rather	
than	GAAP.			







practitioners	 and	 courts	 often	 use	 terminology	 without	 consistently	 defining	 the	 terms.		
This	results	in	the	issues	covered	below.	


	
II Motivation	to	Manipulate	


	
Money	motivates	 people	 –	 that	 is	 arguably	 one	of	 its	main	 purposes.	 	 Although	 financial	
accounting,	 tax	 law,	 and	 family	 law	 rules	 arguably	 aim	 for	 some	 level	 of	 “truth,”	 the	
inherent	ambiguities/judgements/estimates	in	accounting	and	finance	inevitably	will	tempt	
people	 to	 present	 a	 financial	 picture	 favorable	 to	 themselves.	 	 Let	me	explain	 a	 realistic,	
albeit	more	“extreme”	example	to	illustrate.	
	
As	background,	I	teach	a	course	called	“Family	Law	Economics,”	which	deals	with	“who	gets	
what.”	 	 I	view	family	 law	as	another	tax	or	accounting	course.	 	 In	tax	 law,	we	 largely	deal	
with	about	40	cents	on	the	dollar	–	a	high-end	tax	rate	–	or	more	properly	the	“use”	of	40	
cents	 on	 the	 dollar.	 	 I	 also	 teach	 a	 course	 called	 “Tax	 Timing”	 in	 which	 we	 discuss	 the	
economic	 and	 legal	 effects	 of	 income/deduction	 recognition	 in	 one	 year	 as	 opposed	 to	
another.			
	


For	example:		if	I	can	move	$1	from	your	2017	income	into	2018	(and	assuming	
stable	tax	rates),	I	save	you	the	use	of	40	cents	for	one	year.4		You	ultimately	pay	
the	tax,	but	you	do	so	a	year	later.		Assuming	a	2.5%	real	effective	interest	rate,5	


																																																								
4	This	assumes	current	U.S.	income	tax	rates,	which	factoring	phase-outs,	approximate	a	top	marginal	rate	of	40%	
in	2017.	
5	Sometimes	labeled	an	EIR,	an	effective	rate	is	a	compounded	rate	of	interest.		It	is	the	periodic	rate	compounded	
for	one	year.		It	differs	from	the	nominal	annual	interest	rate	(NAI)	in	that	the	effective	rate	is	compounded	while	
the	nominal	rate	is	not.		All	financial	calculators	have	an	effective	rate	function,	as	well	as	a	nominal	rate	function.		
For	financial	calculations,	a	calculator	uses	the	periodic	rate;	hence,	the	nominal	rate	–	which	is	the	periodic	rate	
times	the	numbers	of	periods	in	one	year	–	is	useful.		Given	an	effective	rate,	one	can	convert	it	to	the	equivalent	
nominal	annual	 rate	 for	a	given	compounding	 frequency;	 then,	one	can	divide	by	 the	 frequency	 to	produce	 the	
needed	periodic	rate.	
	
An	 effective	 rate	 (EFF)	 differs	 substantially	 from	 an	 Annual	 Percentage	 Rate	 (APR),	 which	 is	 mostly	 a	 non-
compounded	rate.		Federal	law	defines	the	APR,	which	generally	is	the	nominal	annual	rate	plus	points	and	some	
other	closing	costs	amortized	for	the	stated	life	of	the	loan.	 	 In	contrast,	the	EFF	treats	points	as	principal	rather	
than	interest	and	then	produces	a	number	different	from	the	APR	(assuming	the	loan	includes	points).	
	
An	EFF	 is	 arguably	 inapplicable	 to	most	 consumer	 loans,	which	 require	 current	 periodic	 interest	 payments.	 	 As	
such,	they	do	not	internally	compound	interest	because	the	borrower	pays	all	interest	currently	to	the	lender.		But,	
externally,	 the	 funds	 for	 interest	 payments	 come	 from	 somewhere	 and	 end	 up	 somewhere.	 	 Hence,	 from	 the	
borrower's	 perspective,	 interest	 compounds	 to	 the	 extent	 the	 funds	used	 to	pay	 current	 interest	 are	no	 longer	
available	for	other	uses.		Similarly,	from	the	perspective	of	the	lender,	interest	compounds	to	the	extent	the	funds	
received	in	payment	of	current	interest	are	either	deposited	elsewhere	or	expended	(whereby	they	free-up	other	
funds	which	are	deposited	or	they	relieve	the	need	for	other	borrowing).	
	
The	formula	for	the	effective	interest	rate:	
	







that	 amounts	 to	 a	 penny	 saved,	 not	 	 a	 bad	 return	 for	what	would	 likely	 be	 a	
simple	accounting	adjustment.		Perhaps	you	delay	collecting	$1	from	a	customer	
from	December	 to	 January,	or	you	pay	a	deductible	 item	a	 few	weeks	early	 to	
accelerate	 the	 deduction.	 	 The	 actual	 economic	 and	 planning	 costs	 are	 likely	
substantially	 less	 than	 the	 penny	 saved	 per	 dollar	 moved	 around	 in	 an	
accounting	sense.	 	 Indeed,	a	great	deal	of	tax	planning	fundamentally	relies	on	
precisely	 that	 –	 acceleration	of	 deductions	 and	deferral	 of	 income	 to	 save	 the	
use	 of	 40	 cents	 on	 the	 dollar	 (not	 the	 full	 40	 cents,	 just	 the	 use	 of	 it	 because	
eventually	the	income	or	deduction	appears).	


	
In	 financial	 accounting,	 similar	 gamesmanship	exists,	 as	 I	 cover	 in	my	 courses	Accounting	
For	Lawyers	and	Finance	For	Lawyers.		I	might	move	the	$1	from	2017	to	2018	and	thus	owe	
you	 a	 lower	 bonus	 because	 your	 bonus	 is	 a	 function	 of	my	 2017	 income	 rather	 than	my	
2018	 income.	 	With	a	10%	bonus,	 the	savings	would	be	10	pennies	rather	than	the	single	
penny	 in	 the	 tax	example:	 that	 is	because	 I	 actually	pay	you	10	cents	 less	 for	each	dollar	
“moved.”	 	The	ultimately	consequence	may	differ	a	bit	because	the	movement	will	affect	
taxes	and	perhaps	other	collateral	items	which	ultimately	we	must	factor	in.		Nevertheless,	
the	point	is	striking:	business	planning	(I’ll	avoid	calling	it	manipulation	for	the	moment)	can	
be	far	more	lucrative	than	tax	planning.	
	
But,	 family	 law/divorce	planning	 can	be	 far,	 far,	 far	more	 lucrative.	 	 Let	me	demonstrate	
with	a	high-end	example.			
	


Suppose	Husband	and	Wife	have	been	married	 for	 twenty	 years.	 	 Both	are	45	
years	old.	 	Husband	is	a	high-earner	and	Wife,	while	educated,	has	not	worked	
for	many	years	because	she	has	helped	care	for	the	couples’	three	children,	aged	
5,	 10,	 and	 15.	 	 Husband	 owns	 a	 software	 business	 he	 developed	 during	 the	
marriage.	 	Wife	has	no	interest	 in	owning	a	portion	of	the	business,	as	 it	 is	not	
her	area	of	training.		The	three	children	will	live	with	Wife	for	a	large	majority	of	
the	year.	


	
This	 example	 naturally	 results	 in	 child	 support,	 probably	 permanent	 periodic	 alimony	 (or	
lump	sum)	and	equitable	distribution	of	 the	 software	business.	 	 Let’s	 analyze	 it	 assuming	
the	parties	and	the	court	will	closely	examine	financial	 information	for	about	three	years:	
2015	 through	 2017.	 	 While	 other	 years	 may	 matter,	 the	 most	 recent	 are	 the	 most	
important.	 	Also,	while	Wife	can	always	seek	a	modification	of	child	support	or	alimony	in	
future	years,	we	recognize	that	requires	a	new	petition	with	new	court	costs,	new	financial	
affidavits,	 new	 discovery,	 new	 attorney’s	 fees,	 and	 new	 expert	 witness	 fees.	 	 Inertia	
militates	against	the	likelihood	of	a	modification	being	sought,	let	alone	obtained.	


																																																																																																																																																																																			
𝑒𝑓𝑓 =  100 1 +  


𝑝𝑟
100


!"
− 1 	


	
where	eff	=	effective	interest	rate,	pr	=	the	periodic	rate	and	py	=	the	number	of	periods	per	year.	
	







	
Let’s	 evaluate	 the	 present	 value	 consequences	 of	 moving	 $1	 from	 2017	 to	 2018	 in	
Husband’s	software	company.			For	tax	purposes,	it	will	save	him	(assuming	a	2.5%	effective	
real6	interest	rate)	a	penny.		For	business	purposes	(assuming	he	owes	his	2017	manager	a	
10%	 bonus	 based	 on	 operating	 income)	 it	 will	 save	 him	 10	 cents.	 	 But	 for	 family	 law	
purposes,	it	could	save	him	five	dollars!	
	


a. Child	 Support.	 	 Assuming	 the	 couple	 have	more	 than	$120,000	 annual	 income	
during	 the	 relevant	period,	child	 support	will	be	9.5%	of	each	marginal	dollar.7			
The	present	value	of	the	9.5	cents	for	three	years	(discounted	at	2.5%)	until	the	
oldest	child	reaches	18	is	 	over	27	cents.8	 	Then,	the	present	value	of	7.5	cents	
for	five	years	(until	the	second	child	reaches	18)9	is	a	bit	over	33	cents.10		Finally,	
the	present	value	of	5	cents	 for	 five	years	 (until	 the	third	child	reaches	18)11	 is	
over	19	cents.12		The	total	is	approximately	80	cents.13	


	
Notice	the	comparative	results.		The	accounting	change	was	identical	in	all	three	
scenarios:	 tax	 law,	 business	 law,	 and	 family	 law.	 	 In	 each	 case	 we	 delayed	
collecting	a	dollar	(perhaps	for	a	few	weeks)	or	we	accelerated	a	payment	(again	
perhaps	 for	 a	 very	 short	 time).	 	 For	 tax	 law	planning	we	 saved	 one	 cent.	 	 For	
business	law	planning	we	saved	10	cents.		For	family	law	planning	–	just	focusing	
on	child	support	–	we	save	80	cents.		And	that	assumed	one	child	was	already	in	
her	late	teen	years.		With	younger	children,	the	savings	would	be	greater.	
	


b. Alimony.		Unlike	some	states,	Florida	lacks	alimony	guidelines;	hence,	predicting	
the	 amount	 of	 alimony	 is	 uncertain.	 	 However,	 if	 husband	 and	 wife	 and	
experience	a	high	standard	of	living	during	the	marriage,	if	wife	has	interrupted	
her	career	to	care	for	children,	if	wife	is	of	an	age	at	which	re-entering	the	work-
force	 (especially	 considering	 the	 existence	 of	 three	 young	 children),	 and	 if	
husband	 is	 a	 high-earner,	 the	 likelihood	of	 permanent	 periodic	 alimony	 seems	


																																																								
6	The	“real”	part	of	the	effective	interest	rate	ignores	inflation.		Factoring	inflation	into	my	hypotheticals	and	they	
valuation	is	an	important	part	of		my	Finance	For	Lawyers	and	Economics	of	the	Family.	
7	F.S.	§	61.30(6)(b).	
8	The	present	value	of	an	annuity	of	9.5	cents	per	year	for	three	years,	using	a	discount	rate	of	2.5%	nominal	
annual	interest	compounded	annually	and	begin	mode	equals	27.81	cents.	
9	Per	F.S.	§	61.30(6)(b),	the	child	support	marginal	rate	drops	to	7.5%	for	two	children.	
10	The	present	value	of	an	annuity	of	7.5	cents	per	year	for	five	years,	using	a	discount	rate	of	2.5%	NAI	
compounded	annually	and	begin	mode	equals	35.7148	cents.		The	present	value	of	that	amount	three	years	earlier	
(the	presumed	date	of	the	dissolution)	is	33.16	cents.	
11	Per	F.S.	§	61.30(6)(b),	the	child	support	marginal	rate	is	5%	for	one	child	assuming	combined	monthly	income	of	
more	than	$10,000.		
12	The	present	value	of	an	annuity	of	5	cents	per	year	for	five	years,	using	a	discount	rate	of	2.5%	NAI	compounded	
annually	and	begin	mode	is	23.8099	cents.		Discounted	8	years	to	the	date	of	the	dissolution,	the	present	value	is	
19.54	cents.	
13	The	total	using	the	above	assumptions	is	80.51	cents.		Using	end	mode	for	each	payment,	the	total	would	be	a	
few	cents	less.	







plausible.14		How	much	is	uncertain,	but	an	amount	approximately	20	to	25%	of	
his	income	would	not	be	unrealistic.		To	be	conservative,	let’s	assume	20%.		Let’s	
also	assume	wife	is	unlikely	to	re-marry	or	cohabit	such	that	the	alimony	would	
end.15	
	
Thus	for	each	dollar	we	move	from	2017	to	2018	(assuming	we	examine	2017	as	
relevant	but	ignore	201816),	we	save	husband	20	cents	in	alimony.		Figuring	in	a	
tax	savings	of	5	cents17,	we	still	save	him	15	cents	per	dollar	moved.		The	present	
value	 of	 that	 (assuming	 a	 life	 expectancy	 remaining	 of	 35	 years18)	 would	 be	
$3.56.19		Even	if	we	assume	husband	might	seek	a	downward	modification	upon	
retirement,	the	present	value	remains	at	approximately	three	dollars.	
	
Now	compare	the	three	scenarios:	


• For	tax	planning	–	and	do	not	forget	the	enormous	tax	planning	industry,	
including	the	Graduate	Tax	LL.M.	Program	in	which	I	teach	Tax	Timing	–	
we	save	a	penny	per	dollar	moved.			


• For	business	planning	–	as	I	teach	in	Accounting	For	Lawyers	and	Finance	
For	Lawyers	–	we	might	save	10	pennies	per	dollar	moved.			


• But	in	my	Divorce	Planning	course	(named	“Economics	of	the	Family”)	we	
save	 37520	 pennies	 per	 dollar	 moved	 (on	 paper	 mostly)	 or	 more	 just	
considering	child	support	and	alimony.	


	
c. Equitable	Distribution.		Florida	will	consider	Husband’s	software	business,	which	


he	 developed	 during	 the	 marriage,	 as	 a	 marital	 asset.21	 	 Using	 the	 notion	 of	
cross-awards,22	he	will	 likely	receive	the	business	and	Wife	will	 receive	a	dollar	


																																																								
14	See	the	factors	listed	in	F.S.	§	61.08.		The	20	year	marriage	assumption	is	important	to	the	hypothetical	because	
permanent	periodic	alimony	is	generally	available	in	marriages	lasting	17	years	or	more.		F.W.	§	61.08(4),	(8).	
15	See	F.S.	§§	61.08(8),	61.14.	
16	I	ignore	2018	because	I	am	ignoring	future	modifications	of	alimony	or	child	support.		Although	modifications	are	
always	available	for	child	support	and	usually	available	for	alimony,	they	can	be	expensive	to	obtain.		Further,	if	a	
payor	anticipates	a	medication,	he/she	can	use	further	accounting	techniques	to	mask	future	income,	lowering	the	
risk	of	a	modification.	
17	Husband	might	have	a	marginal	 tax	rate	of	40%	and	Wife	a	marginal	 rate	much	 lower.	 	Properly	planned,	 the	
amount	of	alimony	would	be	a	 function	of	both.	 	 I	use	a	net	differential	of	2500	basis	points	 (40%	 for	husband	
minus	15%	for	wife).	
18	 This	 is	probably	 conservative.	 	 Per	2017	 social	 security	 life	expectancy	 tables,	 a	45-year	old	male	has	a	mean	
remaining	life	expectancy	of	33.98	years	but	a	median	expectancy	of	more	than	36	years.		A	45-year	old	female	has	
a	mean	life	expectancy	of	37.73	years	but	a	median	greater	than	40.		Research	cited	in	the	notes	accompanying	the	
tables	 predicts	 lengthening	 expectancies	 over	 the	 next	 few	 decades,	 particularly	 for	 males.		
https://www.ssa.gov/oact/STATS/table4c6.html	
19	The	present	value	of	an	annuity	of	15	cents	per	year	for	35	years	discounted	at	an	NAI	of	2.5%	using	begin	mode	
is	$3.56.	
20	I	add	the	80	cents	for	child	support	to	the	approximate	three	dollars	for	alimony	(assuming	a	downward	
modification	upon	retirement	of	Husband)	to	approximate	a	present	value	savings	of	$3.75.	
21	F.S.	§	61.075.	
22	See,	Tronconi	v.	Tronconi,	466	So.	2d	203	(Fla.	2005).	







amount	equal	to	the	value	of	the	business.		Thus,	for	example,	if	the	business	has	
a	fair	market	value	of	$100,000	and	the	couple	also	had	$100,000	in	a	checking	
account,	 Husband	 would	 likely	 receive	 the	 $100,000	 business	 and	 Wife	 the	
$100,000	 cash.	 	 But,	 if	 the	business	were	only	worth	$99,999,	Husband	would	
receive	 the	business,	Wife	would	 receive	$99,999	 in	cash	and	 then	 they	would	
split	the	other	dollar,	each	receiving	50	cents.			


	
But,	 this	 is	 where	 the	 explanation	 begins	 to	 involve	 the	 sometimes	 “fictional”	
nature	of	accounting:		the	dollar	loss	in	value	is	likely	not	real.		Instead,	the	loss	is	
merely	on	paper.		We	may	have	moved	a	dollar	of	income	or	a	dollar	of	expense,	
but	 we	 have	 not	 changed	 the	 balance	 sheet,	 at	 least	 not	 in	 an	 accrual	 sense.		
Nevertheless,	depending	on	how	we	“value”	the	business,	we	have	likely	altered	
the	 value	 by	 three	 dollars	 for	 each	 dollar	 we	moved.	 	 That	 is	 admittedly	 very	
subjective:	 valuing	 a	 small	 business	 is	 complicated.	 	 We	 could	 use	 an	 asset	
approach	 or	 an	 earnings	multiplier	 or	 a	 combination;	 however,	 a	 valuation	 of	
three	times	earning	would	not	be	uncommon.	
	
As	a	result,	for	each	dollar	we	move	from	2017	to	2018	(either	through	income	
deferral	or	expense	acceleration)	we	lower	the	paper	value	of	the	business	by	3	
dollars23	and	we	reduce	Husband’s	obligation	to	Wife	by	$1.50.	
	
Cumulatively,	considering	child	support,	alimony,	and	equitable	distribution,	we	
are	now	at	a	savings	of	$5.25	for	each	dollar	moved.		Compare	that	to	the	penny	
saved	for	tax	planning	and	the	ten	cents	save	for	business	planning	and	you	can	
see	the	enormous	potential	in	family	law	planning.	
	


d. 	Morality	and	Ethics.		We	must	pause	to	consider	whether	what	I	am	suggesting	
is	right	or	wrong,	moral	or	immoral,	ethical	or	unethical.		As	I	teach	in	Accounting	
For	Lawyers,	accounting	is	not	a	science	–	it	is	filled	with	too	many	estimates	and	
judgements	for	it	to	be	precise	in	an	real	sense.		Yes,	we	use	U.S.	GAAP	or	IFRS	to	
guide	us	in	general	as	well	as	very	specific	rules;	however,	precision	is	never	the	
goal.	 	 Instead,	 for	 financial	 accounting,	 “fairness”	 and	 “consistency”	 are	 the	
goals,	both	of	which	are	slippery	terms,	at	least	at	the	margin	(which	is	what	we	
are	discussing).		For	tax	purposes,	right	and	wrong	become	even	more	slippery,	
as	 tax	 lawyers	 and	 accountants	 often	 use	 what	 they	 view	 as	 appropriate	 and	
creative	tax	planning	techniques.	


	
Is	 family	 law	planning	 any	different?	 	Ultimately,	 the	 terminology	 is	 the	 same:	
what	are	the	person’s	income,	deductions,	assets,	and	liabilities.		The	definitions	
of	 those	 terms	 are,	 at	 best,	 ambiguous,	 as	 I	 demonstrated	 in	 the	 background	
articles.	 	 The	 techniques	 for	moving	 income	 and	 deductions,	 or	 for	 relabeling	


																																																								
23	Valuing	a	business	through	the	capitalization	of	earnings	is	complicated	and	can	vary	a	great	deal.		I	use	a	
relatively	common	multiplier	of	3	times	earnings.			







assets	 and	 liabilities	 are	 also	 much	 the	 same	 as	 those	 used	 in	 financial	
accounting	and	tax	accounting.		The	main	difference	involves	the	other	side.		In	
tax	law,	one	faces	revenue	agents	on	the	other	side	.	.	.	presumably	agents	who	
are	both	well-informed	and	well-training	 in	 tax	planning.	 	 In	business	 law,	one	
faces	 contractual	 partners	 who	 are,	 at	 least	 in	 theory,	 well	 represented	 by	
lawyers	and	accountants	versed	in	financial	accounting.		But,	in	family	law,	I	fear	
too	many	cases	involve	judges	or	practitioners	less	versed	in	accounting,	finance,	
and	tax	law.	Hence,	this	paper	and	presentation.	


	
III Wealthy	Examples	


	
How	 I	 would	 plan	 –	 or	 how	 I	 might	 de-construct	 –	 a	 high-end/wealthy	 client	 differs	
substantially	from	how	I	would	approach	a	more	modest	one.		Largely	my	comments	come	
from	 experience	 and	 from	 the	 realization	 that	 the	 more	 money	 involved,	 the	 more	
sophisticated	the	planning	techniques.	
	
Unfortunately,	 my	 advice	 concerning	 high-end	 situations	 is	 less	 helpful	 from	 a	 forensic	
approach	because	I	believe	the	available	techniques	are	often	too	sophisticated	to	detect.		
Nevertheless,	let’s	try.	
	
Essentially,	 I	 start	with	 the	premise	–	as	demonstrated	above	–	 that	 for	each	dollar	 I	 can	
“make	disappear”	on	paper,	I	save	$5.00	or	more	in	real	money.		Without	children	involved,	
or	without	alimony,	the	number	may	drop	to	merely	$1.50,	but	that	is	still	real	money	when	
compared	to	the	one	penny	savings	from	a	tax	planning	viewpoint	(which,	as	stated,	creates	
a	huge	industry	of	tax	planners).	
	
I	 classify	 the	 technique	 categories	 into	 four	 groups:	 the	 “Run-of-the-Mill”,	 “corporate”	
“partnership,”	and	“trusts.”	
	


a. 	Run-of-the-Mill.	 	 Techniques	 are	 vast,	 fairly	 straight-forward,	 and	 realistically	
detectable.		Some	examples:	


	
1. 	Accounting.		These	involve	acceleration	of	deductions	or	deferral	of	


income.		One	could	do	so	crassly,	as	I	saw	with	a	Dentist	a	few	years	
ago.		He	was	going	through	a	divorce,	so	he	had	his	office	staff	ask	
clients	to	postpone	paying	their	bills	until	the	following	year.		Such	
blatant	manipulation	 is	 unlikely	 to	work.	 	 One	 could	 easily	 design	
interrogatories	 or	 deposition	 questions	 to	 elicit	 the	manipulation.		
The	 negative	 appearance	 of	 such	 blatant	 behavior	 would	 likely	
back-fire	before	any	judge.	


	
But,	 one	 can	 certainly	 be	 subtler.	 	 I	 can	 slow-down	 billing	 or	
collections.	 	 I	 can	 speed	 up	 payments.	 	 I	 can	 accelerate	 needed	
repairs.	 	 For	 example,	 perhaps	 my	 office	 needs	 painting.	 	 If	 the	







after-tax	cost	 is	$1000	 in	2018,	 it	may	be	 ($4000)	 in	2017.	 	 	 If	 I’m	
going	to	do	it	anyway,	why	not	do	it	now?	
	
Why	 the	 disparity:	 use	 the	 $5.00	 saved	 per	 dollar	 moved.	 	 By	
moving	the	dollar	painting	expense	from	2018	to	2017,	I’ve	suffered	
only	 the	 time	 value	 of	 money	 –	 2.5	 cents	 using	 my	 earlier	
assumptions.	 	 However,	 I	 save	 $5.00	 in	 the	 present	 value	 of	 child	
support,	alimony,	and	equitable	distribution.		The	net	cost	to	me	is	
thus	$1.00	 if	 I	paint	 in	2018,	but	a	negative	cost	(which	we	should	
label	 a	 profit)	 of	 $4.00	 if	 I	 paint	 in	 2017.	 	 Hence,	 the	 painting	
becomes	 free,	 plus	 I	 make	 a	 present	 value	 profit	 of	 $4.00	 after	
taxes!		That	is	an	enormous	marginal	return.	
	
How	detectable	 is	 it?	 	 Common	 sense	 probably	 provides	 the	 best	
answers:	if	Husband	is	not	crass	(by	bragging	about	his	scheme)	and	
does	 not	 suddenly	 increase	 his	 accelerated	 expenses	 by	 a	 huge	
amount,	 it	 probably	 will	 go	 unnoticed.	 	 Well-advised	 and	 well-
planned,	 he	 would	 have	 gradually	 accelerated	 the	 expenses	 (and	
deferred	or	accelerated	income)	over	several	years.	 	He	could	thus	
show	a	downward	“sloping”	picture	of	net	 income	with	the	lowest	
point	being	the	year	of	the	dissolution.	
	


2. 	Tax.		I	fear	family	lawyers	all-too-often	use	tax	returns	as	evidence	
of	income,	though	they	are	notoriously	a	poor	measure,	at	least	or	
a	trade	or	business.		I	can	elect	accelerated	depreciation,	or	section	
179	 expenses24	 or	 I	 can	 use	 an	 enormous	 number	 of	 other	 tax	
techniques	 to	 defer	 income	 or	 to	 accelerate	 expenses.	 	 These	
involve	capitalization	rules,	accounting	rules,	 inventories	and	many	
other	 items,	 which	 form	 a	 large	 part	 of	 my	 Tax	 Timing	 and	
Accounting	 For	 Lawyers	 courses.	 	 Mostly,	 they	 lack	 economic	
reality,	but	are	things	permitted	for	tax	purposes.		A	forensic	expert	
should	un-do	such	things	–	adding	back	expensed	items	that	retain	
value	or	accelerated	depreciation,	for	example.	
	


3. Estate	Planning.	 	Much	of	estate	planning	has	historically	 involved	
the	freezing	of	assets	values	through	the	use	of	preferred	stock	or	
similar	 financial	 instruments.	 	 Another	 important	 aspect	 involves	


																																																								
24	 I.R.C.	 §	 179	permits	 expensing	of	 up	 to	$500,000	of	 otherwise	 capitalization	expenditures.		
Unlike	depreciation	expenses	per	 I.R.C.	§§	167	and	168,	 the	code	does	not	describe	 these	as	
“ordinary	 and	 necessary.”	 	 Assuming	 that	 tax	 terminology	 is	 relevant	 to	 the	 same	 words	
appearing	 in	 F.S.	 61.30(2)(a)(3)	 for	 determination	 of	 “income”	 for	 child	 support	 (which	
definition	 is	 generally	 used	 for	 all	 Florida	 family	 law	 purposes),	 accelerated	 tax	 depreciation	
should	count	as	a	proper	expense,	but	section	179	expensing	should	not.	







the	 intentional	 “destruction”	of	 value	 through	 the	use	of	minority	
discounts.		One	divides	a	business	among	family	members	with	the	
resulting	 parts	 having	 less	 “paper”	 value	 than	 the	 whole.	 	 Why	
these	 techniques	 work	 has	 always	 eluded	 me,	 but	 forty	 years	 of	
experience	tell	me	courts	accept	them.		From	my	viewpoint,	no	one	
ever	 deliberately	 destroys	 the	 value	 of	 assets;	 hence,	 the	 “paper”	
loss	 is	 just	 that:	paper	without	 substance.	 	But	 if	 the	Treasury	has	
been	unable	to	counter-act	such	techniques,	I	doubt	family	lawyers	
will	have	better	luck.		That	does	not	mean	they	should	not	try,	but	
they	must	be	realistic.	


	
I	 worked	 on	 one	 case	 in	 which	 Father	 (prior	 to	 marrying	 wife	
number	3)	entered	into	an	estate	tax	freeze.		He	retained	effective	
control	 of	 the	 company,	 but	 at	 least	 on	 paper,	 he	 gave	 it	 up	
sufficiently	to	convince	the	I.R.S.	(probably)	that	the	value	gradually	
disappeared	 from	 his	 estate	 and	 would	 pass	 directly	 to	 his	 sons.		
Ostensibly,	that	was	intended	to	save	the	45%	estate	tax.		Whether	
it	worked,	I	do	not	know,	because	Father	divorced	Wife	#3	prior	to	
his	death.	 	As	much	as	her	 lawyers	 tried,	 they	could	not	undo	 the	
freeze,	which	kept	$750,000,000	out	of	the	marital	estate.	
	


b. 	Corporate.	 	Most	closely-held	businesses	operate	either	as	a	partnership	or	as	
an	S	corporation.		Let	me	address	the	S	corporate	first.	


	
In	2006,	the	Florida	Supreme	Court	decided	Zold	v.	Zold25	in	what	was	apparently	
intended	 to	 be	 a	 victory	 for	 spouses	 seeking	 to	 pierce	 the	 corporate	 veil	 of	
undistributed	earnings.		Instead,	however,	it	has	almost	certainly	proved	to	be	a	
roadmap	for	easy	manipulation.		Because	of	the	Court-sanction,	the	technique	is	
difficult	to	over-come.	
	
S	 corporations	 do	 not	 pay	 tax;	 instead,	 they	 are	 flow-through	 entities.26	 	 The	
shareholders	pay	the	tax	on	their	distributive	share.		For	example,	if	Husband	is	a	
40%	 shareholder	 in	 a	 company	 with	 $1,000,000	 of	 earnings,	 Husband	 must	
report	$400,000	whether	he	receives	anything	or	not.		If	he	actually	receives	the	
money,	 he	 should	 have	 income	 (although	 in	 which	 year	 is	 complicated	 as	
discussed	 in	the	background	articles).	 	The	case	 involved,	however,	a	matter	 in	
which	Husband	did	not	receive	the	funds;	instead,	the	business	retained	them.	
	
Although	 the	Court	 actually	used	 two	different	descriptions	of	 the	appropriate	
test,	 it	 ultimately	 described	 the	 rule	 as	 involving	 whether	 the	 earnings	 were	
retained	for	a	“business	purpose.”		If	so,	then	they	would	not	count	as	income	to	


																																																								
25	Zold	v.	Zold,	911	So.	2d	1222	(Fla.	2005).	
26	I.R.C.	§§	1361-79.	







the	 shareholder.	 	 If,	 instead,	 no	 “business	 purpose”	 existed,	 the	 shareholder’s	
portion	 of	 the	 earnings	would	 count	 as	 income	 for	 child	 support	 and	 alimony	
computations.	 	Reading	 the	decision,	one	 is	 left	with	 the	 impression	 the	Court	
though	this	was	a	real	test	with	teeth.		But	any	tax	lawyer	or	accountant	would	
know	it	is	meaningless:	I	can	come	up	with	a	“business	purpose”	for	almost	any	
retention	of	earnings.		The	economy	looks	like	it	is	getting	worse,	so	we	need	to	
keep	the	money.		We	are	worried	about	increasing	costs	or	decreasing	sales,	so	
we	need	the	money.		We	are	planning	an	expansion,	so	we	need	the	money.		We	
expect	 interest	 rates	 to	 rise,	 so	we	need	 the	money	 so	as	 to	 lessen	borrowing	
costs.	 	 Realistically,	 it	 may	 take	 an	 agreement	 among	 shareholders	 –	 which	
would	the	the	thing	to	look	for	–	but	that	likely	would	not	be	difficult	to	obtain	
and	may	be	very	difficult	to	de-cipher.	
	
I	 would	 look	 for	 patterns.	 	 Have	 relative	 retentions	 increased	 recently?	 	 That	
suggests	 someone	 was	 planning	 for	 this	 divorce.	 	 Are	 there	 any	 corporate	
minutes	 or	 emails	 or	 memos	 or	 notes	 in	 which	 someone	 crassly	 discussed	
retaining	earning	in	anticipation	of	a	shareholder’s	impending	divorce?		Has	this	
happened	before?	
	
Realistically,	 to	over-come	 this	 technique,	one	has	 several	huge	hurdles.	 	 First,	
you	 must	 detect	 it	 –	 not	 just	 the	 retention	 of	 earnings,	 but	 also	 the	 unusual	
nature	 of	 it.	 	 Second,	 you	must	 overcome	 the	 “business	 purpose”	 that	will	 be	
easily	alleged	and	likely	well-documented	by	the	company.	 	Third,	you	must	be	
able	 to	 obtain	 the	 information.	 	 If	 Husband	 is	 a	 sole	 shareholder	 and	 all	 the	
records	are	in	Florida,	that	should	be	easy.		But	if	he	is	a	minority	shareholder,	he	
may	not	be	able	to	produce	the	records	and	you	may	not	be	able	to	obtain	them,	
even	if	it	is	in	Florida.		If,	as	would	be	simple	to	create,	the	business	were	out-of-
state,	 obtaining	 the	 records,	 particularly	 for	 a	 minority	 shareholder	 would	 be	
even	more	difficult.		Worse,	the	business	structure	could	easily	involve	multiple	
layers	of	corporations,	making	discovery	unlikely.	
	
Whatever	the	morality	of	such	planning,	the	return	(as	demonstrated	above)	 is	
huge	and	the	risk	of	detection	can	be	small.	
	


c. 	Partnerships.	 	 This	 area	 can	 present	 almost	 impossible	 hurdles.	 	 In	 a	 simple	
partnership,	 the	 partners	 report	 they	 own	 share	 of	 earnings	 –	 for	 tax	 and	 all	
other	purposes.	 	However,	partnership	 law	 is	perhaps	the	most	complicated	of	
all.	 	 I.R.C.	 section	 704(b)	 permits	 “special	 allocations”	 of	 income,	 deductions,	
credits	 and	 other	 items.	 	 These	 must,	 for	 tax	 purposes,	 have	 “substantial	
economic	 effect.”	 	 Those	 three	 words,	 however,	 prompt	 about	 100	 pages	 of	
dense,	 almost	 indecipherable	 Treasury	 Regulations.	 	 Undoubtedly,	 partnership	
tax	is	the	most	difficult	of	all	tax	courses.			


	







Very	 simply,	 suppose	 Husband	 is	 a	 one-third	 partner	 with	 B	 and	 C	 and	 the	
partnership	has	$2,000,000	of	income	and	$1,000,000	of	deductions	for	a	net	of	
$1,000,000.	 	Husband’s	one-third	share	 is	$333,333.33.	 	 	The	partnership	could	
allocate	the	$1,000,000	of	deductions	to	Husband	and	$1,000,000	of	income	to	
each	B	and	C.		Ultimately,	there	would	have	to	be	off-setting	allocations	in	future	
years	such	that	the	allocations	over	time	had	“economic	effect”	which	must	be	
“substantial.”	 	 If	 not,	 the	allocations	would	not	be	 respected	 for	 tax	purposes.		
But,	 how	many	 family	 lawyers	 and	 judges	 would	 know	 that?	 	 How	many	 tax	
lawyers	 can	 realistically	 expound	on	 the	 intricacies	of	partnership	 tax	 law?	 	As	
difficult	 as	 this	 is	 to	 litigate	 in	 Tax	 Court,	 imagine	 litigating	 whether	 the	
allocations	had	“substantial	economic	effect”	in	family	court.	
	
But,	before	you	could	do	that,	you	would	need	the	information.		How	would	you	
get	 it?	 	 You	will	 have	Husband’s	 K-1	 reporting	 his	 allocation,	 but	 how	 are	 you	
going	to	get	all	the	records	to	make	the	necessary	determinations,	assuming	you	
or	your	expert	can	understand	them?		What	if	the	partnership	is	in	another	state	
(or	country)	and	Husband	is	a	minority	partner?		What	if	it	is	multi-tiered?			And,	
even	if	you	can	obtain	the	records	and	even	if	you	can	unravel	the	transactions	in	
your	mind	and	even	if	you	can	convince	a	judge	to	agree	with	you,	do	not	forget	
that	 the	 underlying	 numbers	 probably	 contain	 many	 tax	 and	 accounting	
manipulations	themselves	and	thus	lack	substantial	reality.	
	
I	 regret	 having	 to	 be	 pessimistic,	 but	 I	 believe	 if	 someone	 –	 particularly	 with	
close	 friends	 or	 family	members	 as	 partners	 –	who	 seeks	 to	 specially	 allocate	
various	items	.	.	.	I	believe	that	person	will	be	successful.		He	or	she	can	measure	
the	economic	effect	of	it	such	that	the	others	are	willing	to	go	along	(assuming	
they	understand	it).		Unless	they	are	so	crass	as	to	put	it	in	discoverable	writing,	
you	will	never	know	it	happened.	 	 It	may	even	lack	economic	substance	for	tax	
purposes	and,	as	a	 result,	be	undone	 in	a	 few	years	–	but	will	 you	know	that?		
Probably	 the	 best	 you	 can	 do	 is	 to	 seek	 all	 partnership	 financial	 records,	
particularly	 involving	 section	704(b)	 special	 allocations.	 	 That	might	 sufficiently	
concern	 the	other	 side	 they	become	more	willing	 to	 settle.	 	Actually	obtaining	
the	records,	de-ciphering	them	and	then	explaining	them	to	a	judge	is	an	uphill	
battle.	
	


d. 	Trusts.	 	 Family	 trusts	 are	easily	 abused	and	often	nearly	 impossible	 to	detect.		
For	example,	 I	am	the	trustee	for	two	family	trusts.	 	 I	have	broad	discretion	to	
allocate	 income.	 	 I’ve	always	been	 responsible;	however,	 I	 also	understand	my	
very	broad	powers.	 	Most	 family	members	are	out-of-state.	 	 If	 I	knew	one	had	
marital	 troubles,	 I	 could	easily	 allocate	 income	 to	another.	 	 I	 could	make	 it	up	
eventually.	 	 I	 doubt	 the	 family	 member	 would	 even	 be	 aware	 as	 long	 as	 the	
amounts	were	not	huge	–	and	remember,	the	return	can	be	$5.00	for	each	dollar	
moved	 around.	 	 If	 the	 trustee	 is	 a	 lawyer	 –	 particularly	 a	 tax	 lawyer	 and	







accountant	–	good	luck	obtaining	useful	records	or	deposition	answers	to	undo	
substantial	re-allocations.	


	
Once	again,	a	crass	email	“Hey	Sis,	I’m	going	to	withhold	your	$50,000	share	and	
give	it	to	your	kids	or	retain	it	until	you	get	your	life	under	control”	will	not	work.		
That	will	 be	 discovered	 and	 undone.	 	 But	 (assuming	 I	 lose	my	moral	 values)	 I	
would	never	be	that	crass	and	you	would	never	know	what	I	did	–	and	Sis	might	
not	either.		Yes,	I	am	that	cynical.		The	return	is	huge,	the	manipulation	is	easy,	
and	the	risk	of	detection	is	small	(and	likely	expensive	for	the	other	side).	


	
IV Moderate	Examples	


	
For	less	wealthy	persons,	corporations,	partnerships,	trusts,	and	tax	planning	are	less	likely	
vehicles.		Cash,	however,	is	the	thing	to	pay	attention	to.		People	who	work	for	a	wage	have	
little	discretion,	but	everyone	dealing	with	a	cash	business	is	tempted	to	cheat.		Everyone.		
Not	 everyone	 cheats	 –	 some	 people	 are	 honest	 (however	 difficult	 they	may	 be	 to	 find).		
Again,	remember	the	return:	$5	for	each	dollar.	
	
If	I	pay	my	housekeeper	$100	in	currency,	does	she	report	it	for	tax	purposes?		Does	she	tell	
her	husband	she	has	 it?	 	Perhaps	 she	 tells	him	about	$90,	or	$80.	 	 Skimming	 is	easy	and	
nearly	impossible	to	detect.		But,	material	skimming	is	detectable,	though	it	takes	detective	
work,	as	well	as	understanding	of	accounting.	
	
Let	me	give	you	an	example	I	handled	many	years	ago.			
	


Husband	 and	Wife	 divorced.	 	 He	 operated	 a	 pharmacy	 and	 she	 was	 a	 school	
teacher.		They	had	two	very	young	boys.		Wife	had	little	money	and	an	attorney	
who	did	not	understand	accounting.		Plus,	she	had	no	forensic	accountant	(and	
no	money	 for	 one).	 	 She	 received	 custody	 of	 the	 boys	 and	 a	 small	 amount	 of	
child	 support.	 	 Over	 the	 years,	 she	 asked	 various	 lawyers	 to	 help	 with	 a	
modification,	 but	 that	 would	 cost	 up-front	 filing	 fees,	 legal	 fees,	 and	 forensic	
accountant	 fees.	 	She	was	a	school	 teacher	and	could	not	afford	 it;	hence,	she	
delayed	the	modification	until	I	entered	the	picture.	
	
I	met	her	through	a	family	member	who	asked	me	to	help	pro	bono.		The	matter	
was	in	Louisiana,	where	I	am	a	member	of	the	Bar	and	a	CPA,	though	I	 lived	in	
Florida	(a	key	fact).		I	agreed	to	act	initially	as	attorney	and	as	expert	for	no	fee.		I	
explained	that	if	the	matter	were	actually	litigated,	I	would	remain	as	the	expert	
and	the	client’s	attorney	cousin	would	have	to	substitute	as	counsel	(I’d	have	to	
walk	him	through	the	family	law	issues).	
	
We	suspected	ex-husband	pocketed	 large	amounts	of	 cash	and	cheated	on	his	
taxes.	 	Naturally,	 it	was	not	 in	our	 interest	to	turn	him	in	for	tax	fraud	(he	was	
the	 father	 of	 my	 client’s	 sons),	 but	 he	 did	 not	 have	 to	 know	 that.	 	 I	 was	







concerned	that	he	would	claim	he	had	a	stash	of	cash	or	that	he	received	gifts	
from	 family	members.	 	 Thus,	 our	 first	 step	was	 to	 add	 specific	 interrogatories	
about	 cash.	 	How	much	 cash	do	 you	have	on	hand	or	 in	 a	 safe	or	 elsewhere?		
How	much	cash	do	you	regularly	carry	and	how	much	have	you	spent	in	the	past	
three	years	in	cash?		What	gifts	of	cash	(or	other	items,	including	food,	clothing	
and	other	 household	 expenses)	 have	 you	 received	 in	 the	past	 few	 years?	 	We	
sought	 bank	 records	 and	 credit	 card	 records	 as	 well.	 	 Logically,	 all	 of	 his	
expenditures	had	to	be	by	check,	credit,	or	cash.	
	
I	was	a	bit	surprised	by	the	answers.		He	said	he	rarely	used	cash.	He	had	no	IRS	
Forms	reporting	transactions	involving	$10,000	or	more.		No	one	routinely	gave	
him	cash	(or	paid	his	expenses)	and	no	one	had	given	him	significant	cash	in	the	
recent	past.	 	He	had	no	 store	of	 cash	 in	a	 safe	or	elsewhere.	 	Nearly	all	of	his	
expenditure	were	by	credit	card	or	check.	
	
Wow,	I	thought.		Then	how	did	you	buy	that	Lincoln	Town	Car	with	no	debt	and	
no	check	and	no	cash?	 	Did	 the	car	dealer	give	 it	 to	you?	 	 (That	was	sarcasm).		
We	poured	through	bank	and	credit	card	records.		He	and	his	new	wife	and	son	
spent	 far	 less	 on	 food,	 clothing,	 entertainment,	 travel	 and	 sundries	 than	 the	
average	 family	 of	 three	 in	 the	 U.S.,	 in	 the	 Southeast,	 in	 a	 small	 town,	 or	 in	
Louisiana.		We	had	photographs	of	his	house	and	witnesses	who	told	us	of	how	
they	dressed	and	how	often	they	ate	in	restaurants.		Unless	he	was	getting	a	lot	
of	freebies,	he	was	paying	cash	–	but	he’d	already	told	me	he	wasn’t	doing	so	in	
a	sworn	statement.		Using	easy-to-obtain	government	statistics,	we	estimated	–	
based	on	a	lifestyle	audit	–	he	was	understating	his	income	by	about	$75,000	per	
year	(and	23	years	ago,	that	was	significant).	
	
How	did	he	do	it?		I	suspected	he	would	routinely	pocket	small	amounts	of	cash	
from	 sales	 in	 the	 pharmacy.	 	 I	 did	 not	 suspect	manipulation	 involving	 sales	 of	
pharmaceuticals	because	those	are	too	highly	controlled.		But,	many	customers	
buy	shampoo	or	itch	cream	or	eye	drops.		Easy	to	pocket	5	or	10	dollars	and	not	
run	 it	 through	the	cash	register	 (or	have	two	cash	registers	–	one	for	the	state	
department	of	revenue	and	one	to	pocket).		The	money	can	add	up	quickly.	
	
As	an	aside,	why	do	you	think	Burger	King	and	other	such	franchises	often	have	a	
sign:	 If	your	receipt	does	not	agree	with	what	you	pay,	 tell	a	manager	and	the	
meal	is	free!?		That	is	because	most	people	do	not	look	at	the	receipt	–	they	toss	
it.	 	 The	person	at	 the	 cash	 register	 can	 ring	up	$3.00	but	 correctly	 charge	 you	
$5.00.			You	are	hungry	and	fighting	with	a	couple	kids	and	you	pay	no	attention	
to	 the	 receipt	 or	 lack	 thereof.	 	 The	 cashier	 pockets	 the	 two	 dollars	 and	 the	
manager	never	knows	unless	you	 tell	him	or	he	has	a	camera	 (ever	 see	all	 the	
cameras	in	Vegas?		They	exist	less	to	detect	you	as	a	card	counter	than	to	detect	
the	 fast	 fingered	dealer	or	 croupier	who	either	pockets	 chips	or	miscounts	 for	
tips).			







	
This	 is	where	 financial	 ratios	come	 into	play.	 	We	requested	all	 the	records	 for	
the	 pharmacy.	 	 They	 were	 too	 voluminous	 to	 copy,	 so	 I	 agreed	 to	 travel	 to	
Louisiana	to	look	at	them.		I	suspect	they	thought	we	could	never	really	afford	to	
do	 so,	 but	 stay	 tuned.	 	 In	 the	 meantime,	 we	 received	 sufficient	 financial	
statements	to	do	some	ratio	analysis.		The	Pharmacy’s	total	revenue	per	square	
foot	 was	 quite	 low.	 	 It	 was	 also	 low	 per	 number	 of	 employees	 and	 per	 total	
wages.	 	 Total	 sales	 as	 compared	 to	 sales	 of	 drugs	 (probably	 a	 correct	 number	
because	 drugs	 are	 regulated	 and	 not	 the	 place	 to	 cheat)	 were	 also	 low.	 	We	
obtained	statistics	based	on	national	pharmacies,	 local	pharmacies,	pharmacies	
in	 Louisiana	 and	 in	 the	 southeast.	 	 The	 amount	 of	 such	 information	 available	
from	state	and	federal	agencies	is	amazing.	
	
My	initial	impression	was	that	either	he	was	a	very	poor	businessman,	or	he	was	
pocketing	between	$50,000	and	$100,000	per	year.	 	 	Not	surprisingly,	that	was	
consistent	 with	 our	 lifestyle	 audit	 that	 suggested	 he	 spent	 about	 $75,000	 too	
little	on	food,	clothing,	entertainment,	travel	and	sundries.	
	
I	 still	 thought	 he	was	 cheating	 the	 IRS	 and	 I	 still	 needed	 to	 see	more	 detailed	
records	 to	 be	 sure.	 	 As	 an	 academic,	 I’m	off	 from	a	week	before	 Thanksgiving	
until	 a	week	 after	New	Year’s.	 	My	wife	 and	 I,	 at	 the	 time,	 owned	 a	 house	 in	
Louisiana	not	far	from	the	ex-husband’s	lawyer’s	office.		The	lawyer	had	told	me	
I	 would	 have	 to	 pay	 for	 all	 the	 copies	 or	 I	 would	 have	 to	 visit	 his	 office	 in	
Louisiana	 (remember,	 I	 lived	 ten	 hours	 away	 as	 far	 as	 he	 knew	 but	 only	 ten	
minutes	 in	 reality).	 	 So,	 a	 few	days	before	 Thanksgiving,	 I	 called	his	 office	 and	
asked	 to	 drop	 by.	 	 Not	 unexpectedly,	 it	 was	 not	 convenient.	 	 Ok,	 how	 about	
Tuesday?		No	good?		Well,	Wednesday,	then.		Oh,	yes,	I	understand,	that	is	the	
day	before	Thanksgiving	and	you	are	closed.		How	about	Friday,	then.		No	good,	
either?		Perhaps	next	Monday	or	Tuesday	or	Wednesday?		Also	no	good?		Well,	
give	me	a	date:	I’m	in	town	for	six	weeks.		Silence.		[This	was	actually	a	series	of	
calls	and	quite	effective].	 	Finally,	the	lawyer	asked	me	how	I	could	be	there	so	
long	and	I	explained:	I’m	an	academic.		I	only	have	papers	to	grade	and	can	meet	
him	any	day	over	the	next	six	weeks	at	his	convenience.		Enough	hemming	and	
hawing	and	I	knew	I’d	never	see	the	records	because	either	they	did	not	exist	or	
he	knew	what	I	would	discover.	
	
I	 called	my	 client	 and	 told	 her	 to	 expect	 something	 to	 happen.	 	 Sure	 enough,	
within	 an	 hour	 her	 ex	 called	 and	 asked	 her	 to	 get	 that	 darn	 lawyer	 off	 his	
lawyer’s	 back.	 	 And	 guess	 what	 was	 in	 it	 for	 us.	 	 If	 we	 agreed	 to	 dismiss	 the	
petition	for	a	modification	of	child	support,	he	would	agree	to	meet	my	client	in	
the	Walmart	parking	lot	with	a	paper	bag	with	$5000	in	cash	in	it	(yes,	the	cash	
he	swore	under	oath	did	not	exist).		He	would	do	so	regularly	to	satisfy	what	we	
sought.	 	 He	 would	 also	 purchase	 each	 son	 a	 truck	 and	 would	 help	 with	 their	
education	and	other	items,	all	in	cash.		BUT,	we	had	to	agree	not	to	tell	“Liz”	his	







current	 wife.	 	 He	 and	 his	 lawyer	 agreed	 to	 put	 this	 in	 writing	 and	 agreed	we	
could	file	it	if	he	was	ever	late.		He	never	was.	
	
So,	 perhaps	 he	 was	 cheating	 the	 government,	 but	 he	 was	 also	 cheating	 his	
current	wife	(and	just	got	caught	cheating	his	two	sons	and	ex	wife).		Accounting	
was	 the	 key.	 	 Understanding	 human	 nature	 was	 a	 key.	 	 Money	 matters.	 	 It	
tempts	 people.	 	 Cash	 businesses	 create	 lots	 of	 temptation	 (as	 we	 move	 to	 a	
cashless	society,	that	is	less	the	case,	but	money	still	circulates).			


	
Wealthy	 people	 who	 manipulate	 do	 so	 with	 lawyers	 and	 accountants	 and	 sophisticated	
techniques	 that	 carry	 at	 least	 some	 legal	 imprimatur	 –	 such	 as	 estate	 tax	 freezes,	
partnership	special	allocations,	and	S	corporate	retained	earnings.	
	
Middle-class	people	manipulate	more	often	in	the	underground	economy.		If	they	hoard	the	
money,	 it	can	be	difficult	to	detect:	“I’m	a	poor	businessman”	will	overcome	a	lot	of	ratio	
analysis.		But	middle-class	people	tend	to	need	the	cash	and	to	be	tempted	by	the	cash.		So	
they	 spend	 it.	 	 And	 when	 they	 do,	 a	 lifestyle	 audit	 coupled	 with	 ratio	 analysis	 of	 their	
business	can	elucidate	a	picture	closer	to	reality	than	what	they	might	otherwise	present.	
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STATUTE 
 


Effective: October 1, 2009 
West's F.S.A. § 61.125 


61.125. Parenting coordination 
 
(1)  Purpose.--The purpose of parenting coordination is to provide a child-


focused alternative dispute resolution process whereby a parenting 
coordinator assists the parents in creating or implementing a parenting plan 
by facilitating the resolution of disputes between the parents by providing 
education, making recommendations, and, with the prior approval of the 
parents and the court, making limited decisions within the scope of the 
court's order of referral. 


(2)  Referral.--In any action in which a judgment or order has been sought or 
entered adopting, establishing, or modifying a parenting plan, except for a 
domestic violence proceeding under chapter 741, and upon agreement of the 
parties, the court's own motion, or the motion of a party, the court may 
appoint a parenting coordinator and refer the parties to parenting 
coordination to assist in the resolution of disputes concerning their parenting 
plan. 


(3)  Domestic violence issues.-- 


(a)  If there has been a history of domestic violence, the court may not 
refer the parties to parenting coordination unless both parents consent. 
The court shall offer each party an opportunity to consult with an 
attorney or domestic violence advocate before accepting the party's 
consent. The court must determine whether each party's consent has 
been given freely and voluntarily. 


(b)  In determining whether there has been a history of domestic violence, 
the court shall consider whether a party has committed an act of 
domestic violence as defined s. 741.28, or child abuse as defined in s. 
39.01, against the other party or any member of the other party's 
family; engaged in a pattern of behaviors that exert power and control 
over the other party and that may compromise the other party's ability 
to negotiate a fair result; or engaged in behavior that leads the other 
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party to have reasonable cause to believe he or she is in imminent 
danger of becoming a victim of domestic violence. The court shall 
consider and evaluate all relevant factors, including, but not limited 
to, the factors listed in s. 741.30(6)(b). 


(c)  If there is a history of domestic violence, the court shall order 
safeguards to protect the safety of the participants, including, but not 
limited to, adherence to all provisions of an injunction for protection 
or conditions of bail, probation, or a sentence arising from criminal 
proceedings. 


(4)  Qualifications of a parenting coordinator.--A parenting coordinator is an 
impartial third person whose role is to assist the parents in successfully 
creating or implementing a parenting plan. Unless there is a written 
agreement between the parties, the court may appoint only a qualified 
parenting coordinator. 


(a)  To be qualified, a parenting coordinator must: 


1.  Meet one of the following professional requirements: 


a.  Be licensed as a mental health professional under chapter 
490 or chapter 491. 


b.  Be licensed as a physician under chapter 458, with 
certification by the American Board of Psychiatry and 
Neurology. 


c.  Be certified by the Florida Supreme Court as a family 
law mediator, with at least a master's degree in a mental 
health field. 


d.  Be a member in good standing of The Florida Bar. 


2.  Complete all of the following: 


a.  Three years of post-licensure or post certification 
practice. 
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b.  A family mediation training program certified by the 
Florida Supreme Court. 


c.  A minimum of 24 hours of parenting coordination 
training in parenting coordination concepts and ethics, 
family systems theory and application, family dynamics 
in separation and divorce, child and adolescent 
development, the parenting coordination process, 
parenting coordination techniques, and Florida family 
law and procedure, and a minimum of 4 hours of training 
in domestic violence and child abuse which is related to 
parenting coordination. 


(b)  The court may require additional qualifications to address issues 
specific to the parties. 


(c)  A qualified parenting coordinator must be in good standing, or in clear 
and active status, with his or her respective licensing authority, 
certification board, or both, as applicable. 


(5)  Disqualifications of parenting coordinator.-- 


(a)  The court may not appoint a person to serve as parenting coordinator 
who, in any jurisdiction: 


1.  Has been convicted or had adjudication withheld on a charge of 
child abuse, child neglect, domestic violence, parental 
kidnapping, or interference with custody; 


2.  Has been found by a court in a child protection hearing to have 
abused, neglected, or abandoned a child; 


3.  Has consented to an adjudication or a withholding of 
adjudication on a petition for dependency; or 


4.  Is or has been a respondent in a final order or injunction of 
protection against domestic violence. 
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(b)  A parenting coordinator must discontinue service as a parenting 
coordinator and immediately report to the court and the parties if any 
of the disqualifying circumstances described in paragraph (a) occur, or 
if he or she no longer meets the minimum qualifications in subsection 
(4), and the court may appoint another parenting coordinator. 


(6)  Fees for parenting coordination.--The court shall determine the allocation of 
fees and costs for parenting coordination between the parties. The court may 
not order the parties to parenting coordination without their consent unless it 
determines that the parties have the financial ability to pay the parenting 
coordination fees and costs. 


(a)  In determining if a nonindigent party has the financial ability to pay 
the parenting coordination fees and costs, the court shall consider the 
party's financial circumstances, including income, assets, liabilities, 
financial obligations, resources, and whether paying the fees and costs 
would create a substantial hardship. 


(b)  If a party is found to be indigent based upon the factors in s. 57.082, 
the court may not order the party to parenting coordination unless 
public funds are available to pay the indigent party's allocated portion 
of the fees and costs or the nonindigent party consents to paying all of 
the fees and costs. 


(7)  Confidentiality.--Except as otherwise provided in this section, all 
communications made by, between, or among the parties and the parenting 
coordinator during parenting coordination sessions are confidential. The 
parenting coordinator and each party designated in the order appointing the 
coordinator may not testify or offer evidence about communications made 
by, between, or among the parties and the parenting coordinator during 
parenting coordination sessions, except if: 


(a)  Necessary to identify, authenticate, confirm, or deny a written 
agreement entered into by the parties during parenting coordination; 


(b)  The testimony or evidence is necessary to identify an issue for 
resolution by the court without otherwise disclosing communications 
made by any party or the parenting coordinator; 







 


5 


(c)  The testimony or evidence is limited to the subject of a party's 
compliance with the order of referral to parenting coordination, orders 
for psychological evaluation, counseling ordered by the court or 
recommended by a health care provider, or for substance abuse testing 
or treatment; 


(d)  The parenting coordinator reports that the case is no longer 
appropriate for parenting coordination; 


(e)  The parenting coordinator is reporting that he or she is unable or 
unwilling to continue to serve and that a successor parenting 
coordinator should be appointed; 


(f)  The testimony or evidence is necessary pursuant to paragraph (5)(b) 
or subsection (8); 


(g)  The parenting coordinator is not qualified to address or resolve certain 
issues in the case and a more qualified coordinator should be 
appointed; 


(h)  The parties agree that the testimony or evidence be permitted; or 


(i)  The testimony or evidence is necessary to protect any person from 
future acts that would constitute domestic violence under chapter 741; 
child abuse, neglect, or abandonment under chapter 39; or abuse, 
neglect, or exploitation of an elderly or disabled adult under chapter 
825. 


(8)  Report of emergency to court.-- 


(a)  A parenting coordinator must immediately inform the court by 
affidavit or verified report without notice to the parties of an 
emergency situation if: 


1.  There is a reasonable cause to suspect that a child will suffer or 
is suffering abuse, neglect, or abandonment as provided under 
chapter 39; 
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2.  There is a reasonable cause to suspect a vulnerable adult has 
been or is being abused, neglected, or exploited as provided 
under chapter 415; 


3.  A party, or someone acting on a party's behalf, is expected to 
wrongfully remove or is wrongfully removing the child from 
the jurisdiction of the court without prior court approval or 
compliance with the requirements of s. 61.13001. If the 
parenting coordinator suspects that the parent has relocated 
within the state to avoid domestic violence, the coordinator may 
not disclose the location of the parent and child unless required 
by court order. 


(b)  Upon such information and belief, a parenting coordinator shall 
immediately inform the court by affidavit or verified report and serve 
a copy on each party of an emergency in which a party obtains a final 
order or injunction of protection against domestic violence or is 
arrested for an act of domestic violence as provided under chapter 
741. 


(9)  Limitation on liability.--A parenting coordinator appointed by the court is 
not liable for civil damages for any act or omission in the scope of his or her 
duties pursuant to an order of referral unless such person acted in bad faith 
or with malicious purpose or in a manner exhibiting wanton and willful 
disregard for the rights, safety, or property of the parties. 


Added by Laws 2009, c. 2009-180, § 2, eff. Oct. 1, 2009. 
West's F. S. A. § 61.125, FL ST § 61.125 
 
Current through the 2016 Second Regular Session of the Twenty-Fourth 
Legislature. 


End of Document © 2017 Thomson Reuters. No claim to original U.S. 
Government Works. 
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Fla. Fam. L.R.P. Rule 12.742 
Rule12.742. Parenting Coordination 
 
(a)  Applicability. This rule applies to parenting coordination. 


(b)  Qualification Process. Each judicial circuit shall establish a process for 
determining that a parenting coordinator is qualified in accordance with the 
requirements established in the parenting coordination section of Chapter 61, 
Florida Statutes. 


(c)  Order Referring Parties to Parenting Coordinator. An order referring the 
parties to a parenting coordinator must be in substantial compliance with 
Florida Family Law Rules of Procedure Form 12.984(a). The order must 
specify the role, responsibility, and authority of the parenting coordinator. 


(d)  Appointment of Parenting Coordinator. The parties may agree in writing on 
a parenting coordinator subject to the court's approval. If the parties cannot 
agree on a parenting coordinator, the court shall appoint a parenting 
coordinator qualified by law. 


(e)  Response by Parenting Coordinator. The parenting coordinator must file a 
response accepting or declining the appointment in substantial compliance 
with Florida Family Law Rules of Procedure Form 12.984(b). 


(f)  Term of Service. The term of the parenting coordinator shall be as specified 
in the order of appointment or as extended by the court. The initial term of 
service shall not exceed two years. The court shall terminate the service on: 


(1)  The parenting coordinator's resignation or disqualification; or 


(2)  A finding of good cause shown based on the court's own motion or a 
party's written motion. Good cause includes, but is not limited to the 
occurrence of domestic violence; circumstances that compromise the 
safety of any person or the integrity of the process; or a finding that 
there is no longer a need for the service of the parenting coordinator. 
The motion and notice of hearing shall also be served on the parenting 
coordinator. 







 


8 


(g)  Removal of Parenting Coordinator. The court shall remove the parenting 
coordinator if the parenting coordinator becomes disqualified under the 
parenting coordination section of Chapter 61, Florida Statutes, or if good 
cause is shown. 


(h)  Appointment of Substitute Parenting Coordinator. If a parenting coordinator 
cannot serve or continue to serve, a substitute parenting coordinator may be 
chosen in the same manner as the original. 


(i)  Authority with Consent. The parenting coordinator may have additional 
authority with express written consent. If there has been a history of 
domestic violence the court must find that consent has been freely and 
voluntarily given. 


(1)  With the express written consent of both parties, the parenting 
coordinator may: 


(A)  have temporary decision-making authority to resolve specific 
non-substantive disputes between the parties until such time as 
a court order is entered modifying the decision; or 


(B)  make recommendations to the court concerning modifications 
to the parenting plan or time-sharing. 


(2)  With the express written consent of a party, a parenting coordinator 
may: 


(A)  have access to confidential and privileged records and 
information of that party; or 


(B)  provide confidential and privileged information for that party to 
health care providers and to any other third parties. 


(3)  With the express approval of the court, the parenting coordinator may: 


(A)  have access to a child's confidential and privileged records and 
information; or 


(B)  provide confidential and privileged information for that child to 
health care providers and to any other third parties. 
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(j)  Limitation of Authority. 


(1)  A parenting coordinator shall not have decision making authority to 
resolve substantive disputes between the parties. A dispute is 
substantive if it would: 


(A)  significantly change the quantity or decrease the quality of time 
a child spends with either parent; or 


(B)  modify parental responsibility. 


(2)  A parenting coordinator shall not make a substantive recommendation 
concerning parental responsibility or timesharing to the court unless 
the court on its own motion or a joint motion of the parties determines 
that: 


(A)  there is an emergency as defined by the parenting coordination 
section of Chapter 61, Florida Statutes, 


(B)  the recommendation would be in the best interest of the child, 
and 


(C)  the parties agree that any parenting coordination 
communications that may be raised to support or challenge the 
recommendation of the parenting coordinator will be permitted. 


(k)  Emergency Order. 


(1)  Consideration by the Court. Upon the filing of an affidavit or verified 
report of an emergency by the parenting coordinator, the court shall 
determine whether the facts and circumstances contained in the report 
constitute an emergency and whether an emergency order needs to be 
entered with or without notice to the parties to prevent or stop 
furtherance of the emergency. Except for the entry of an ex parte 
order in accordance with (k)(2), the court shall set a hearing with 
notice to the parties to be held at the earliest possible time. 


(2)  Ex Parte Order. An emergency order may be entered without notice to 
the parties if it appears from the facts shown by the affidavit or 
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verified report that there is an immediate and present danger that the 
emergency situation will occur before the parties can be heard. No 
evidence other than the affidavit or verified report shall be used to 
support the emergency being reported unless the parties appear at the 
hearing or have received notice of a hearing. Every temporary order 
entered without notice in accordance with this rule shall be endorsed 
with the date and hour of entry, be filed forthwith in the clerk's office, 
and define the injury or potential injury, state findings by the court 
why the injury or potential injury may be irreparable, and give the 
reasons why the order was granted without notice. The court shall 
provide the parties and attorney ad litem, if one is appointed, with a 
copy of the parenting coordinator's affidavit or verified report giving 
rise to the ex parte order. A return hearing shall be scheduled if the 
court issues an emergency ex parte order. 


(3)  Duration. The emergency order shall remain in effect until further 
order. 


(4)  Motion to Dissolve or Modify Ex Parte Order. A motion to modify or 
dissolve an ex parte emergency order must be heard within 5 days 
after the movant applies for a hearing. 


(l)  Written Communication with Court. The parenting coordinator may submit 
a written report or other written communication regarding any 
nonconfidential matter to the court. Parenting coordinators are required, 
pursuant to the parenting coordination section of Chapter 61, Florida 
Statutes, to report certain emergencies to the court without giving notice to 
the parties. The parenting coordinator shall use a form in substantial 
compliance with Florida Family Law Rules of Procedure Form 12.984(c) 
when reporting any emergency to the court, whether or not notice to the 
parties is required by law. If the parenting coordinator is unable to 
adequately perform the duties in accordance with the court's direction, the 
parenting coordinator shall file a written request for a status conference and 
the court shall set a timely status hearing. The parenting coordinator shall 
use a form in substantial compliance with Florida Family Law Rules of 
Procedure Form 12.984(d) to request a status conference. When notice to the 
parties is required, the parenting coordinator must contemporaneously serve 
each party with a copy of the written communication. 
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(m)  Testimony and Discovery. A parenting coordinator shall not be called to 
testify or be subject to the discovery rules of the Florida Family Law Rules 
of Procedure unless the court makes a prior finding of good cause. A party 
must file a motion, alleging good cause why the court should allow the 
parenting coordinator to testify or be subject to discovery. The requesting 
party shall serve the motion and notice of hearing on the parenting 
coordinator. The requesting party shall initially be responsible for the 
parenting coordinator's fees and costs incurred as a result of the motion. 


(n)  Parenting Coordination Session. A parenting coordination session occurs 
when a party and the parenting coordinator communicate with one another. 
A parenting coordination session may occur in the presence or with the 
participation of persons in addition to a party and the parenting coordinator. 
Unless otherwise directed by the court, the parenting coordinator shall 
determine who may be present during each parenting coordination session 
including, without limitation, attorneys, parties, and other persons. 


Credits 


Added Jan. 28, 2010 (27 So.3d 650). Amended July 3, 2014, effective July 3, 2014 
(142 So.3d 831). 


Editors' Notes 


COMMITTEE NOTES 


2010 Adoption. The provisions of subdivision (k) do not abrogate the 
confidentiality provisions of section 61.125, Florida Statutes. An exception to 
confidentiality must apply before invoking this subdivision of the rule. 


2014 Revision. Parties are more likely to comply with a parenting plan which has 
been voluntarily and mutually self-determined by the parties without undue outside 
influence. Courts therefore should consider referring parties to mediation prior to 
parenting coordination when a parenting plan has not been agreed to by the parties 
or adopted by the court. Courts are also encouraged to review what additional 
forms of alternative dispute resolution as well as social, psychological and 
educational interventions may best assist the parties in a timely manner. In cases 
where parties are referred to a parenting coordinator to adopt or create a parenting 
plan, the court should consider whether the parties would be better served by the 
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court determining certain aspects of the parenting plan (such as parental 
responsibility, time sharing schedule, etc.) prior to referral to a parenting 
coordinator. New subdivisions (b), (g), (j)(2), (l), and (n) were added and others 
were renumbered accordingly. 


West's F. S. A. Family Law Rule 12.742, FL ST FAM LAW Rule 12.742 
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In re AMENDMENTS TO the FLORIDA FAMILY LAW RULES OF 
PROCEDURE; NEW RULES FOR QUALIFIED AND COURT–
APPOINTED PARENTING COORDINATORS, 142 So.3d 831 (Mem) (Fla. 
2014) 


Amendments to Family Law Rule of Procedure 12.742 (Parenting Coordination). 


First, we adopt several amendments to rule 12.742. New subdivision (b) is adopted 
providing that each circuit shall establish a process for parenting coordinator 
qualification. New subdivision (g) is adopted providing that the court shall remove 
the parenting coordinator if the parenting coordinator becomes disqualified. 
Current subdivision (h) (Limitation of Authority) is reworded to (1) provide that 
the parenting coordinator cannot resolve substantive disputes between the parties, 
(2) provide a definition of a substantive dispute, and (3) provide that the parenting 
coordinator cannot make substantive recommendations concerning parental 
responsibility or timesharing to the court unless the court determines there is an 
emergency as defined by section 61.125(8), Florida Statutes (2013), the 
recommendation would be in the best interest of the child, and the parties agree 
that any parenting coordination communications that may be raised to support or 
challenge the recommendation will be permitted. 


Current subdivision (j) (Written Communication with Court) is amended to 
(1) acknowledge that parenting coordinators are required by section 61.125 to 
report certain emergencies to the court without giving notice to the parties, (2) 
require the parenting coordinator to use the new proposed form (discussed below) 
when reporting emergencies to the court, (3) require the parenting coordinator to 
file a written request for a status conference if unable to perform his or her duties 
in accordance with the court's direction, and (4) require the use of the new 
proposed form (discussed below) for requesting the status conference. New 
subdivision (n) provides the definition of a “parenting coordination session,” and a 
new committee note is added encouraging the referral of parties to other ADR 
processes in order to aid the development of “voluntary and mutually self-
determined” parenting plans. 
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New Rules for Qualified and Court–Appointed Parenting Coordinators—
Rule 15 
 
Next, we adopt this new body of rules governing Parenting Coordinators. Part 
I sets forth ethical standards for parenting coordinators and reinforces the 
concepts of communication, negotiation, and facilitation upon which 
parenting coordination is based, as well as explaining the role of the parenting 
coordinator. The ethical standards address adherence to the role, competence, 
integrity, impartiality, conflicts of interest, compliance with statutory and 
other authority governing parenting coordination, marketing, adherence to 
other professional ethical standards by which the parenting coordinator is 
bound, confidentiality, duties regarding the initial session, fees, records, and 
responsibility to the courts. Part II addresses discipline and provides simply 
that complaints alleging violations of the standards for qualified and court-
appointed parenting coordinators shall be filed with the Dispute Resolution 
Center which shall be responsible for enforcing the standards. 
 
New and Amended Parenting Coordination Forms 


Finally, we amend existing forms 12.984 and 12.998 and adopt two new forms. 


Family Law Rules of Procedure Form 12.998 (Order of Referral to Parenting 
Coordinator). This form is amended to add language about requesting a status 
conference in the event the parenting coordinator is unable to adequately perform 
the duties in accordance with the court's direction. It is also renumbered as form 
12.984(a). 


Family Law Rules of Procedure Form 12.984 (Response by Parenting 
Coordinator). This form is amended to incorporate the amendments to rule 12.742, 
and the new proposed Rules for Qualified and Court–Appointed Parenting 
Coordinators. It is renumbered as form 12.984(b). 


New Family Law Rules of Procedure Form 12.984(c) (Parenting Coordinator 
Report of an Emergency). Under the proposed amendments to rule 12.742, this 
form will be used by parenting coordinators in order to report emergencies to the 
court, in compliance with section 61.125(8), Florida Statutes (2013). 
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New Family Law Rules of Procedure Form 12.984(d) (Parenting Coordinator 
Request for Status Conference). Under the proposed amendments to rule 12.742, 
this form will be used by the parenting coordinator to request status conferences in 
order to 1) request direction from the court, 2) request resolution by the court, 3) 
report noncompliance by a party, 4) report that the case is no longer appropriate for 
parenting coordination, 5) report that the parenting coordinator is no longer 
qualified, or 6) report that the parenting coordinator is unable or unwilling to 
continue to serve. 


Accordingly, the Florida Family Law Rules of Procedure and forms are amended 
and the new Rules for Qualified and Court–Appointed Parenting Coordinators are 
adopted as set forth in the appendix to this opinion. Language added to the rules is 
underscored; deleted language is struck through. The committee notes are offered 
for explanation only and are not adopted as an official part of the rules. 


The new and amended forms are fully engrossed and ready for use. The forms may 
also be accessed and downloaded from the Florida State Courts' website at 
www.flcourts.org/resources-and-services/family-courts/family-law-self-help-
information/family-law-forms.stml. By adoption of the amended forms, we express 
no opinion as to their correctness or applicability. 


The amended and new rules and forms are effective immediately upon the release 
of this opinion. 


It is so ordered. 


Close 
 
Jorge Labarga 
 
See Full Profile 
 
LABARGA, C.J., and PARIENTE, LEWIS, QUINCE, CANADY, POLSTON, 
and PERRY, JJ., concur. 
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IN THE CIRCUIT COURT OF THE  
11TH JUDICIAL CIRCUIT IN AND FOR 
DADE COUNTY, FLORIDA 


 
Petitioner,     FAMILY DIVISION: 
 
and       CASE NO.:  
  
 
Respondent. 
____________________________/ 


 
 


ORDER OF REFERRAL TO PARENTING COORDINATOR 
 


 The Court considered the £  motion of the court,  £  joint motion of the 
parties,   
£  motion of a party, reviewed the court file, considered the testimony 
presented.  Based on this information, the court FINDS that: 
 
 A. Appropriateness of Process. This matter is appropriate for 
parenting coordination and it is in the best interest of the child(ren). 
 
 B. Parenting Coordination Process.  Parenting coordination is a 
child-focused alternative dispute resolution process whereby a parenting 
coordinator assists the parties in creating or implementing their parenting 
plan by facilitating the resolution of disputes, providing education and 
making recommendations to the parties; and, with the prior consent of the 
parties and approval of the court, making limited decisions within the scope 
of this order of referral. 
 
 C. Parenting Coordinator.  A parenting coordinator is an impartial 
third person whose role is to assist the parties in successfully creating or 
implementing a parenting plan. 
 
 D. Selection of Parenting Coordinator Parenting Coordinator, Whose 
name, address and phone number are: 







 


17 


 
Name:________________________________________ 


 
Address:______________________________________ 


 
Telephone:_____________________________________ 


 
will be the parenting coordinator in this case. 


 
2.  The parties are to contact Family Court Services within (5) working 
days from the date of this order at : Lawson E. Thomas Courthouse Center, 
175 N.W. 1st Avenue, Suite 1503, Miami, Florida 33128, Tel: 305-349-5508, 
fax: 305-349-5634, The parties may agree to a specific parenting 
coordinator or Family Court Services will designate a qualified parenting 
coordinator for the parties. 
 
 E. History of Domestic Violence.   Based upon testimony and 
evidence presented and a review of related court records, the court has 
determined: 
 


£ There is no history of domestic violence.  
 


£ There has been a history of domestic violence, and: 
    


£ Each party has had an opportunity to consult with an attorney 
or domestic violence advocate before this court has accepted 
the parties’ consent.  


 
£ Each party has consented to this referral and the consent has 


been given freely and voluntarily. 
 


It is therefore, ORDERED: 
 
 1. Parenting Coordinator.   The parties are referred to parenting 
coordination for an initial period of    months (not to exceed two years): 
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  a. The parenting coordinator shall file a response to this Order 
within 30 days accepting or declining the appointment.  The response to 
the appointment must be in substantial compliance with Form 12.984. 


  b. The parties or their attorneys must provide to the parenting 
coordinator copies of all pleadings and orders related to domestic violence 
and any other pleadings and orders requested by the parenting coordinator 
related to parenting coordination.    


 2. Meetings.  Unless prohibited herein as a domestic violence 
safeguard or by another court order, the parenting coordinator may meet 
with the parties and/or child(dren) together or separately, in person or by 
any electronic means. 


 3. Domestic Violence Safeguards.  The parties shall adhere to 
all provisions of any injunction for protection or conditions of bail, probation, 
or a sentence arising from criminal proceedings.  In addition to any safety 
measures the parenting coordinator deems necessary, the following 
domestic violence safeguards must be implemented: 


  £ None are necessary. 
  £ No joint meetings. 
  £ No direct negotiations. 
  £ No direct communications. 
  £ Other:             
 
 4. Role, Responsibility, and Authority of Parenting 
Coordinator. The parenting coordinator shall have the following role, 
responsibility, and authority:  


  a. Assisting the parties in creating and implementing a parenting 
plan;  


  b. Facilitating the resolution of disputes regarding the creation or 
implementation of the Parenting Plan;  


  c. Recommending to parties strategies for creating or 
implementing the Parenting Plan. Such recommendations may include that 
one or both parents avail themselves of accessible and appropriate 
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community resources, including, but not limited to, random drug screens, 
parenting classes, and individual psychotherapy and/or family counseling, if 
there is a history or evidence that such referrals are appropriate;  


  d. Recommending to the parents changes to the Parenting Plan;  


  e. Educating the parties to effectively:  


   i. Parent in a manner that minimizes conflicts;  
   ii. Communicate and negotiate with each other and their 


child(ren);  
   iii. Develop and apply appropriate parenting skills;  
   iv.  Understand principles of child development and issues 


facing child(ren)  when their parents no longer live 
together;  


   v. Disengage from the other parent when engagement 
leads to conflicts and non-cooperation;  


   vi.  Identify the sources of their conflict with each other and 
work individually and/or jointly to minimize conflict and 
lessen its deleterious effects on the child(ren); and,  


   vii Allow the child(ren) to grow up free from the threat of 
being caught in the middle of their parents’ disputes.  


 
  f. Facilitating the ability of both parents to maintain ongoing 
relationships with their children. 


  g. Reporting or communicating with the court concerning non-
confidential matters as provided in paragraph 6 of this order;    


  h. Communicating with the parties and their child(ren), 
separately or together, in person or by telephone, unless otherwise 
prohibited by court order or applicable law.   The parenting coordinator 
shall determine the schedule for subsequent appointments;    


   i. Providing information to health care providers for the parents 
and the children, and to any third parties, when the parenting coordinator 
deems it is reasonably necessary. 
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 5. Scope of Authority. The parenting coordinator shall make 
limited decisions within the scope of this order of referral.  Limited decision 
making authority shall include, but may not be limited to: 


____________________________________________________________


__________________________________________________________. 


 6. Fees and Costs for Parenting Coordination.   


   a. £ The parties have consented to this referral to parenting 
coordination and have agreed that they have the present ability to pay 
parenting coordination fees. 


   £ The parties have consented to this referral to parenting 
coordination and the Court finds that: ___ petitioner   ___respondent ___ 
both parties has/have the present financial ability to pay parenting 
coordination fees. 


   £ This order is without the consent of the parties and the 
court has determined that: ___ petitioner__   ___respondent___ both 
parties has/have the financial ability to pay the parenting coordination fees 
and costs.  


   £ This order is with or without the consent of the parties, 
the court has found both parties to be indigent based upon the factors in 
Section 57.082, Florida Statutes, and Family Court Services will provide 
parenting coordination. 
 
  b. The court allocates payment of fees and costs for 
parenting coordination as follows: 


     % shall be paid by the Father. 
     % shall be paid by the Mother. 
   _______No fees as Family Court Services to provide 
parenting coordination  


   Other:              
 







 


21 


  c. If a party has caused the parenting coordinator to expend 
an unreasonable and unnecessary amount of time, the Court may later 
determine that party will be solely responsible for payment of the parenting 
coordinator’s fees and costs for such time expended or that the party shall 
reimburse the other party for the parenting coordinator’s fees and costs 
paid by the other party for such time expended.  Failure to pay the 
parenting coordinator’s fees and costs in a timely manner may subject the 
party to sanctions for contempt of court. 


  d. The parenting coordinator shall not proceed until he/she 
is satisfied with the terms and conditions of payment for his/her services. 
Further, the parenting coordinator shall not perform nor continue to perform 
the parenting coordination services in this case unless all of his/her fees 
and costs are paid by the parties as ordered, and, in the event of 
nonpayment, the parenting coordinator shall file a Request for Status 
Conference, and the court will address the issue of non-payment of fees 
and costs. 


 7. Confidentiality.  All communications made by, between, or 
among the parties and the parenting coordinator during parenting 
coordination sessions are confidential. The parenting coordinator and each 
party may not testify or offer evidence about communications made by a 
party or the parenting coordinator during the parenting coordination 
sessions, except if: 


  a.  It is necessary to identify, authenticate, confirm, or deny a 
written agreement entered into by the parties during parenting coordination; 


  b.  The testimony or evidence is necessary to identify an 
issue for resolution by the court without otherwise disclosing 
communications made by any party or the parenting coordinator; 


  c.  The testimony or evidence is limited to the subject of a 
party's compliance with the order of referral to parenting coordination, 
orders for psychological evaluation, counseling ordered by the court or 
recommended by a health care provider, or for substance abuse testing or 
treatment; 
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  d.  The parenting coordinator is reporting that the case is no 
longer appropriate for parenting coordination; 


  e.  The parenting coordinator is reporting that he or she is 
unable or unwilling to continue to serve and that a successor parenting 
coordinator should be appointed; 


  f.  The testimony or evidence is necessary pursuant to s. 
61.125 (5)(b) or s. 61.125(8), Florida Statutes; 


  g.  The parenting coordinator is not qualified to address or 
resolve certain issues in the case and a more qualified coordinator should 
be appointed; 


  h.  The parties agree that the testimony or evidence be 
permitted; or 


  i. The testimony or evidence is necessary to protect any 
person from future acts that would constitute domestic violence under 
Chapter 741, Florida Statutes; child abuse, neglect, or abandonment under 
Chapter 39, Florida Statutes; or abuse, neglect, or exploitation of an elderly 
or disabled adult under Chapter 825, Florida Statutes. 


 8. Agreement on Non-confidentiality.  The parties can agree to 
waive confidentiality of a specific communication or all communications.  
The waiver must be in writing, signed by the parties and their respective 
counsel.  The waiver shall be filed with the court and a copy served on the 
parenting coordinator.  Either party may revoke his or her waiver of 
confidentiality by providing written notice signed by the party.  The 
revocation shall be filed with the court and a copy served on the other party 
and the parenting coordinator.  


 9. Withdrawal Procedure.  With Court approval, the parenting 
coordinator may withdraw from the role of parenting coordinator.  The 
parenting coordinator shall apply directly to the Court with a request to be 
discharged, and shall provide notice to the parties and their counsel of their 
request to withdrawal.  Either party may seek to terminate the parenting 
coordinator’s services by filing a motion with the Court.  The parenting 
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coordinator’s services may not be terminated by either of the parties (or at 
the request of both parties) without order of this court.  


 10. Reservation of Jurisdiction.  This Court specifically reserves 
jurisdiction to enforce and/or modify the terms and conditions of this Order.  
 
 DONE AND ORDERED in                                               County, Florida 


on this _____ day of ______________, 2017. 


 
     
             
        Circuit Judge 
Copies to: 
 
Name of Party:  
Counsel for Party 
Address of Counsel 
 
Name of Party: 
Counsel for Party 
Address of Counsel 
 
Guardian ad Litem 
Address of GAL 
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REVIEW OF THE 2011 11th JUDICIAL CIRCUIT SURVEY REGARDING 
PARENT COORDINATION/ATTORNEY RELATIONS 


 
In 2011, a survey of attorneys in the 11th Judicial Circuit in Florida found the 
following regarding PC/Attorney relations:  (Linda Fieldstone, Mackenzie C. Lee, 
Jason K. Baker, James P. McHale, Perspectives on Parenting Coordination: Views 
of Parenting Coordinators, Attorneys, and Judiciary Members, 50 Fam. Ct. Rev. 
441, 446-47 (July 2012): 
  


Overall, both attorneys and PCs were positive in their reports of how 
PC-attorney communication affected case outcomes, though judges 
were more tempered in their evaluations. 


 
Not surprisingly, attorneys' perceptions of responsiveness in PCs were 
positively correlated with their positive perceptions of the process as a 
whole.  Beyond these data, most 447 attorneys reported that parenting 
coordination was helpful to their relationship with their client (79%) 
and they viewed the process more positively when that occurred. 
Specifically, this was attributed to fewer requests for crisis assistance 
(69%), to calls more applicable to legal rather than to child-related 
issues (54%), and to fewer calls overall from their client (43%). 


 
Among the responding attorneys, there were mixed opinions about 
whether PCs should give an opinion regarding substantial changes to 
time-sharing (46% saying they should), whether they should let the 
court know which parent was being unreasonable (44%), whether they 
should investigate clients' allegations (39%), and whether they should 
evaluate the child's living arrangements (37%). 


 
Among the responding PCs, 79% reported having had to advise an 
attorney that answering certain questions or performing certain tasks 
would be unethical for them as the PC. This was most frequently in 
relation to giving an opinion on substantial changes in time-sharing 
(A-41%, PC-87%), serving as a therapist in the same case (A-59%, 
PC-53%), serving as a mediator in the same case (A-48%), or 
diagnosing one of the parties (A-52%, PC-47%). 


 Although attorneys approve of the use of Parenting Coordinators, 







 


25 


REVIEW OF PERSPECTIVES OF PARENTING COORDINATORS, 
ATTORNEYS, AND JUDICIARY REGARDING OFFERING 


RECOMMENDATIONS TO THE COURT 
 
In 2012, a survey of Judiciary, Attorneys and Parenting Coordinators had the 
following views regarding being able to offer recommendations to the court (Linda 
Fieldstone, Mackenzie C. Lee, Jason K. Baker, James P. McHale, Perspectives on 
Parenting Coordination: Views of Parenting Coordinators, Attorneys, and 
Judiciary Members, 50 Fam. Ct. Rev. 441, 446-47 (July 2012): 
  
Although attorneys approve of the use of Parenting Coordinators, one area of 
potential disagreement among groups was reflected in responses to items querying 
the extent to which PCs should be able to offer recommendations in court. Judges 
and PCs believed the PC should either be able to make recommendations to the 
court at their own discretion (J-71%, PC-50%), or only about items concerning 
safety issues, or about enhancing the PC process (J-29%, PC-44%). Some 
attorneys also favored recommendations to be made at the PC's discretion (44%), 
but a significant percentage believed PCs should be restricted from making any 
recommendations to the court unless waived by clients in writing (26%).  (Id., 50 
Fam. Ct. Rev. 448). 
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I. INTRODUCTION/OVERVIEW 


There are different ways to interpret the same word or group of words that comprise any 
given law. A quick Google search will inform that the word "nuance" as used in 
literature refers to subtle or slight degree of difference in the shades of meaning. Two 
elements contribute to nuance: first, connotation, or the ideas and feelings associated with 
a specific word and second, subtext, or what's going on beneath the surface of the 
writing. 


A "glitch" is defined as a sudden, usually temporary malfunction or irregularity of 
equipment. When the word "glitch," is defined as a verb, it means to suffer a hidden 
malfunction or irregularity. The good news is that glitches are usually temporary and the 
law, in general, is continually evolving. 


Miriam Webster defines "flaw," as it is intended in these materials, as an imperfection or 
weakness and especially one that detracts from the whole or hinders effectiveness. 


These materials are intended to be exploratory, thought provoking and solution oriented, 
although they do not necessarily provide concrete "answers." These materials are also 
not all-inclusive. The materials explore areas of the law where one might find that 
subtext, or what is going on beneath the surface, is influencing the body oflaw. One 
might even conclude thatin some cases, interpretation of the law exceeds the definition 
of "nuance" and enters the realm of "glitch." And last, there are areas where, depending 
on one's viewpoint, one could conclude the law is flawed. 


II. MODIFICATION GLITCHES 


A The Misnomer of Parenting Plans 


1. Definitions of "Plan" by dictionary 


(a) A detailed proposal for doing or achieving something. (noun) 
(b) An intention or decision about what one is going to do. (noun) 
(c) Decide on and arrange in advance. (verb) 
( d) Design or make a plan of something to be made or built. (verb) 


2. § 61.046(14), Florida Statutes provides, in relevant part: "'Parenting plan' means a 
document created to govern the relationship between parents relating to decisions that 
must be made regarding the minor child and must contain a time-sharing schedule for 
the parents and child. The issues concerning the minor child may include, but are not 
limited to, the child's education, health care, and physical, social and emotional well
being. In creating the plan, all circumstances between the parents, including their 
historic relationship, domestic violence and other factors must be taken into 
consideration." 
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3. § 61.13(3 ), Florida Statutes, provides, "For purposes of establishing or modifying 
parental responsibility and creating, developing, approving, or modifying a parenting 
plan, including a timesharing schedule, which governs each parent's relationship with 
his or her minor child and the relationship between each parent with regard to his or 
her minor child, the best interest of the child shall be the primary consideration. A 
determination of parental responsibility, a parenting plan, or a time-sharing schedule 
may not be modified without a showing of a substantial, material and unanticipated 
(emphasis added) change of circumstances and a determination that the modification 
is in the best interests of the child. Determination of the best interests of the child 
shall be made by evaluating all of the factors affecting the welfare and interests of the 
particular minor child and the circumstances of that family, including but not limited 
to:" and lists 20 factors as (a) through (t). 


Note that of the 20 factors listed in the statnte, 12 of them are clearly past tense. The 
factors refer to the "demonstrated" capacity, "demonstrated" knowledge, 
"demonstrated" disposition or how long the child "has lived" or whether a parent "has 
knowingly" provided false information, or as "demonstrated" by not discussing the 
litigation. Other factors are not worded in the past tense, but refer to the past, such as 
§ 61.13(3)(h) which refers to the "home, community or school record" of the child. A 
record is in the past. A few of the factors are framed in the present tense, such as ( f) 
moral fitness of the parents, (g) mental and physical health of the parents, (i) the 
reasonable preference of the child, (e) the geographic viability. One factor is a hybrid 
consisting of present and past considerations. § 61.13(3)(s) refers to the 
developmental stages and needs of the child (note: present tense) and the 
demonstrated capacity and disposition of each parent to meet the child's 
developmental needs (past.) Only one factor looks to the futnre. § 61.13(3)(b ), 
Florida Statutes, refers to the "anticipated'' (emphasis added) division of parental 
responsibilities after the litigation, including the extent to which parental 
responsibilities will be designated to third parties. Therefore, the parties or the court 
must consider evidence of the past to develop a "plan" for the future. 


4. QUERY: Should the child's futnre developmental stages and needs and the parents' 
current capacity and disposition to meet those futnre needs be considered at the time a 
parenting plan is created? The Court is directed to consider the child's current 
developmental stage and evaluate how the parents were able to meet the child's 
developmental needs in the past. The statnte appears to rely on the psychological 
theory that the best predictor of futnre performance is past performance. Is that a 
reliable theory upon which to formulate a plan? A cursory review of Psychology 
Today suggests there are different views on whether the maxim, "The best predictor 
of futnre behavior is past behavior" holds water. I think the key word in that maxim 
is, "best." What else besides the parents' past behavior does the court have to rely 
upon at the point in time when a parenting plan is being considered? 
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B. How Can Parents "Plan" For Anticipated/Prospective Events? 


1. Florida calls its custody document a "Parenting Plan," but Florida law prohibit patties 
from being able to "plan" ahead for anticipated events, particularly, future relocation. 
The Florida Supreme Court has held that prospective based analysis of the child's 
best interest is unsound because the trial court does not have a crystal ball enabling it 
to prophetically determine the child's best interest in the future. Arthur v. Arthur, 54 
So. 3d 454, 459 (Fla. 2010), Hom v. Hom, 42 Fla. L. Weekly 175a (Fla. 1st DCA 
2017), Sylvester v. Sylvester, 992 So. 2d 296 (Fla. 1st DCA 2008). Arthur 
specifically addressed relocation, but the principal that the court doesn't have a 
crystal ball seems to apply to all matters impacting the child's best interest. What 
about developmental changes? Parents may attempt to plan, but ultimately, a court is 
not bound to accept a parenting plan agreed upon by the parents. 


2. The only statutory factor referencing "anticipated" or future events is the factor 
addressing the division of parental responsibilities after the litigation and the extent 
they will be designated to third parties. Fla. Stat. 61.!3(3)(b). This factor closely 
mirrors§ 61.13(3)(0), which considers tasks and parental responsibilities before and 
during the litigation and the extent to which these were undertaken by third parties. 


3. Modification requires one to plead and prove a substantial, material and unanticipated 
change in circumstances and that the modification is in the best interest of minor 
child.§ 61.13(3), Fla. Stat.; Wade v. Hirschman, 903 So. 2d 928, 933-34 (Fla. 2005) 
see also Jannotta v. Hess, 959 So. 2d 373, 374 (Fla. 1st DCA 2007) (citing Wade v. 
Hirschman, 903 So. 2d 928, 933-34 (Fla. 2005)). "Stated differently, a movant must 
show that (1) circumstances have substantially and materially changed since the 
original custody determination, (2) the change was not reasonably contemplated by 
the patties, and (3) the child's best interests justify changing custody." Reed v. Reed, 
182 So. 3d 837, 840 (Fla. 4thDCA 2016) (citing Wade, 903 So. 2d at 931 n.2). 


4. The Flaw: The one thing we CAN anticipate is the child is that, absent some sort of 
tragedy/medical condition, the child is going to grow, develop and change. It is 
reasonably anticipated that as a child gets older, their emotional, physical, 
developmental, as well as their financial and logistical needs are all going to 
substantially change. A different parenting plan/timesharing schedule may serve the 
child's best interests; however, a substantial change must be one that is not 
reasonably anticipated at the time of the final judgment. Therefore, these changes are 
not a basis to modify, because those types of changes are anticipated. 


5. Although we can anticipate developmental changes or perhaps a potential relocation, 
the law seemingly frowns upon parties (or their attorneys) providing a plan that 
automatically, prospectively modifies custody. Arthur v. Arthur, 54 So. 3d 454 (Fla. 
2010). Presumably, the basis for this is quadruple fold: (1) the initial determination is 
res judicata as to the facts and circumstances at the time of the judgment, (2) there is a 
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presumption in favor of the reasonableness of the decree, 1 (3) the stability of children 
should be promoted,2 (4) The court may only consider evidence that exists, not 
forecast a crystal ball. 


6. However, parents may, in a prejudgment agreement, establish a different standard 
than might otherwise be required by law to modify custody/parenting"timesharing. 
Segarra v. Segarra, 947 So. 2d 543 (Fla. 3d DCA 2007) (parties agreed to revisit the 
issue of timesharing); Greene v. Suhar, 783 So. 2d 290 (Fla. 5th DCA 200l)(Parties 
alternate until kindergarten when mother would be primary, but their parent could 
revisit the issue without proving a substantial change); Mooney v. Mooney, 729 So. 
2d 1015 (Fla. 1st DCA 1999)(Parties agreed starting school would constitute a 
substantial change in circumstances). In Segarra v. Segarra, the parents agreed that 
upon their child attaining age Kindergarten, they would revisit the issue of 
timesharing and attend mediation prior to filing a petition for modification. In 
essence, the parents agreed that the child attending kindergarten would satisfy the 
substantial change in circumstances prong of the test (even though it was anticipated) 
and therefore, the only burden would be to prove to prove what was in the child's best 
interest. Their agreement did require mediation prior to filing a petition to modify, 
which the father failed to do prior to filing his petition to modify. 


7. Based upon the case law it appears that if parents clearly articulate what they 
anticipate, define a triggering event for change and create a plan incorporating 
automatic future modifications to timesharing based upon the triggering event's 
occurrence it will be approved if they also clearly state that (a) the triggering event 
constitutes a substantial change in circumstances, (b) either parent may petition for 
review without having to prove a substantial change of circumstances but merely best 
interest, or simply define an event triggering a re-review based on best interest, the 
Court may approve the plan. 


8. Not all "reasonably anticipated events" lend themselves to an easily identifiable 
triggering event. However, if parents fail to plan for reasonably anticipated events, 
the anticipated events are not a basis to modify for the very reason that they are 
anticipated. 


9. Potential Solution: Inserting easily identifiable events, which arguably, pmiially 
correspond to potentially new developmental stages, as triggering events to review a 
parenting plan based upon a "best interest" standard. If the anticipated event and 
concern are a child's changing developmental needs in a parenting plan, one might 
consider inserting events such as entering Kindergarten, Middle School and High 
School or obtaining a driver's license, as easily identifiable triggering events, into a 
parenting plan. 


1 It also establishes "a presumption in favor of the reasonableness of the original decree" and 
recognizes the res judicata effect of the final judgment. Wade, 903 So. 2d at 933-34; Reed, 182 
So. 3d at 840. 


2 Sanchez v. Hernandez, 45 So. 3d 57, 61 (Fla. 4th DCA 2010). 
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10. However, inserting multiple triggering events for either automatic modifications or 
for re-reviewing timesharing may likewise result in instability and promote ongoing 
litigation. Moreover, ifthe final judgment does not provide for finality, the proposed 
agreed upon parenting plan may not be approved. 


11. Is Ongoing Conflict An "Anticipated Event" Amongst Divorcing Parents? See below 
for potential proposed solutions for acrimonious relationships. 


C. "Troubling" But Not a Substantial & Material Change 


1. In order to modify a custody decree, a movant must show that (1) circumstances have 
substantially and materially changed since the original custody determination, (2) the 
change was not reasonably contemplated by the parties, and (3) the child's best 
interests justify changing custody. Wade v. Hirschman, 903 So. 2d 928, 933-34 (Fla. 
2005). 


2. The Second and Third Districts, which had previously applied a "detriment" standard 
pre- Wade, were overruled by Wade. Gibbs v. Gibbs, 686 So. 2d 639 (Fla. 2d DCA 
1996); Perez v. Perez, 767 So. 2d 513 (Fla. 3d DCA 2000). In Perez, the Appellate 
court found the former husband was unable to establish that allowing the child to 
move to Utah would be detrimental to the children therefore his petition to modify the 
order allowing the move should have been denied. 


3. Both Gibbs and Perez were considered overruled by Wade v. Hirschman. 


The First District Court of Appeal noted in Korkmaz, that to modify a custody I 
parenting I timesharing determination, one must plead and prove a substantial change 
in circumstances, that is a substantial, material and unanticipated change in 
circumstances and that the modification is in the best interests of the child. Korkmaz 
v. Korkmaz, 41 Fla. L. Weekly D2250 (Fla. !st DCA 2016); § 61.13(3), Fla. Stat. 
(2015); see also Jannotta v. Hess, 959 So. 2d 373, 374 (Fla. 1st DCA 2007) (citing 
Wade v. Hirschman, 903 So. 2d 928, 933-34 (Fla. 2005)). "Stated differently, a 
movant must show that (1) circumstances have substantially and materially changed 
since the original custody determination, (2) the change was not reasonably 
contemplated by the parties, and (3) the child's best interests justify changing 
custody." Reed v. Reed, 182 So. 3d 837, 840 (Fla. 4th DCA 2016) (citing Wade, 903 
So. 2d at 931 n.2). 


4. Extraordinary Burden. The burden remains extraordinary. 


The First District Court of Appeal referred to the burden to prove a substantial change 
of circumstances as "extraordinary." Korkmaz v. Korkmaz, 200 So. 3d 263 (Fla. 1st 
DCA 2016) citing Bon v. Rivera, 10 So. 3d 193, 195 (Fla. 4th DCA 2009); Bartolotta 
v. Bartolotta, 687 So. 2d 1385, 1387 (Fla. 4th DCA 1997). Other courts have recently 
reminded litigants that the burden to prove a substantial change of circumstances is 
"extraordinary." George v. Lull, 181 So. 3d 538 (Fla. 4th DCA) (The extraordinary 
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burden in showing a substantial unanticipated change in circumstances provides 
stability to the original timesharing plan which is intended to preclude disruption in 
the lives of children by preventing frequent disputes over the plan); Ledoux
Nottingham v. Downs, 163 So. 3d 560 (Fla. 5th DCA 2015) 


5. Korkmaz cites prior cases that held a parent requesting the modification must 
establish more than "an acrimonious relationship and a lack of effective 
communication in order to show a substantial change" of circumstances. Sanchez, 45 
So. 3d at 62; see also Ogilvie v. Ogilvie, 954 So. 2d 698 (Fla. I st DCA 2007) 
(holding that the inability of parents to communicate does not amount to a substantial 
change of circumstances); McKinnon, 899 So. 2d at 360 (same); Ring v. Ring, 834 
So. 2d 216 (Fla. 2d DCA 2002) (concluding that the parties' failure to communicate 
and their continued hostility did not constitute a material change in circumstances). In 
fact, even when one parent fails to keep the other parent apprised of a child's 
activities, this type of communication problem- in and of itself-is insufficient to 
establish a mate1ial change in circumstances for purposes of a modification order. 
Sanchez, 45 So. 3d at 62. 


6. The Korkmaz opinion reads as follow: 


In his Amended Supplemental Petition for Modification, the former husband alleges 
that the former wife has alienated him from his daughter and attempted to undermine 
his relationship with his child. In support of these conclusory statements, he details a 
multiplicity of communication and cooperation issues and references events that 
indicate a rancorous and hostile relationship between the parties. While, if true, the 
former husband's specific factual allegations are certainly troubling, they are 
insufficient to meet the "extraordinary burden" of constituting the type of 
substantial and material change that warrants the granting of a modification 
order. Sanchez, 45 So. 3d at 62 (viewing the father's allegations in a light most 
favorable to the father showed that the mother did have difficulty communicating 
with the father regarding decisions involving the child and displayed hostility toward 
him, but "[t]he father ... needed to prove more than merely an acrimonious 
relationship and a lack of effective communication in order to show a substantial 
change"); Bazane v. Gambone, 924 So. 2d 952 (Fla. 3d DCA 2006) (holding that 
"[t]he parents' acrimonious relationship and lack of effective communication [did] 
not constitute a material change in circumstances to warrant modification of 
custody."); accord Ragle v. Ragle, 82 So. 3d 109, 113 (Fla. 1st DCA 2011) ("It is 
abundantly clear from the pleadings, the custody evaluation, and the Statement of 
Proceedings that the primary problem was the parents' refusal to adequately 
communicate and cooperate. While this may have been exacerbated by Appellant's 
minor relocation, this is not sufficient to raise this to the level of a substantial change 
in circumstances"). 


7. The First District Court of Appeal affirmation of the trial court's dismissal of a 
petition to modify that was based upon allegations of alienation and poor 
communication/cooperation between ilie parents in Korkmaz v. Korkmaz, 200 So. 3d 
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263 (Fla. 1st DCA 2016) is not surprising given the long line of cases that have held 
that it takes more than an acrimonious relationship to prove a substantial change of 
circumstances to warrant modification. Blevins v. Blevins, 172 So. 3d 568 (Fla. 5th 
DCA 2015); Sanchez v. Hernandez, 45 So. 3d 57 (Fla. 4th DCA 2010); Ragle v. 
Ragle, 82 So. 3d 109 (Fla. 1st DCA 2011); Ogilvie v. Ogilvie, 954 So. 2d 698 (Fla. 
1st DCA 2007); McKinnon v. Staats, 899 So. 2d 357 (Fla. 1st DCA 2005); Cooper v. 
Gress, 854 So. 2d 262,267 (Fla. 1st DCA 2003); Chapman v. Prevatt, 845 So. 2d 976 
(Fla. 4th DCA 2003). 


8. Can we all agree that high conflict, lack of cooperation and alienating conduct is not 
merely "troubling" but goes as far as being "detrimental" to children? 


9. Yet, the First District Court of Appeal's ruling in Korkmaz v. Korkmaz, contributes 
to a long line of case that hold such conduct does not meet the "extraordinary burden" 
of proving a substantial change of circumstances. 


10. So, what this case shows is that even when you have conduct that I think we would all 
agree is detrimental to the children of the parties, it does NOT meet the 
"extraordinary burden" to prove a substantial and material change of circumstances 
that warrants modification. 


11. Is this because it is not a change from p1ior the prior parental relationship? le. The 
parents always fought so this is nothing new? What if they had always gotten along 
famously and only now suffer from acrimony, alienation and lack of cooperation? 
(ie. new significant other, re-marriage, step-children, other new circumstances?) 


12. Proposed Solution for Anticipating High Conflict Post Divorce: Inserting Graduated 
Conflict Resolution Provisions into a parenting plan. 


The best parenting plans, at least in hindsight for what ultimately are determined to be 
"high conflict" cases, are the plans that anticipate future conflict. Some suggested 
provisions for conflict resolution to insert in parenting plans when you "anticipate" 
the parties may ultimately be high conflict, include, but are not limited to: 


a. Experts: Provide that parties are to follow the recommendations of"experts" (see 
Dang It, Daubert section of these materials) for matters upon which they cannot 
agree; provide how to select experts if parents cannot agree upon an expert. 


Examples might include: Agree to follow a psycho-education evaluators' 
recommendation to address educational issues to address concerns such as 
learning disabilities, tutoring, accommodations; rely upon pediatrician/nutritionist 
recommendations to address concerns such as diet (vegetarian, glutton free, 
allergies) which may also relate to medical issues, such as when to resort to 
medication as opposed to other fonns of treatment such as counselling or therapy 
(ADHD, anxiety, depression, cutting). A protocol for selection of expert such as: 
if parties cannot agree upon an expert, each party picks 2 experts and the court 
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chooses or each parent picks 1 and the selected experts pick the 3rd from list of 
providers on insurance or some combination thereof. 


b. High Conflict Co-Parenting Course: Require attendance as a pre-requisite to 
filing any non-emergency action to modify (but not for enforcement/contempt). 


c. Subject Oneself and/or Child to Evaluation: Parents may agree that either parent 
and I or child will participate in evaluations or therapy, counselling, 
psychoeducational evaluations, substance/drug/psychosexual abuse evaluations 
under certain cfrcumstances (not merely one side makes a claim). 


EXAMPLE: One party firmly believes the other party has a drinking problem, 
the parenting plan could provide that in the event of any of the following three 
events: car accident, a DUI, fired or laid off from employment, delivers child to 
school tardy, misses a child's activity (including a pick up or drop off, play, 
sporting event) that he or she indicated he or she would attend, that party shall 
submit to a drug and alcohol evaluation to include random testing. The testing 
shall initially be paid by the party seeking the safeguard, without prejudice to seek 
reallocation of the cost in the event the evaluation concludes further treatment or 
monitoring is necessary. If the parties cannot agree on the evaluator, each pick 
one and those two select the third. Limit the number of evaluations that one may 
request and/or provide that the requesting party pays 100% of costs of evaluations 
regardless of the outcome to avoid repeated requests for the purpose of 
harassment. 


d. Parenting Coordinator: Require a PC to be utilized for a minimum of one year as 
a pre-requisite to filing any non-emergency action to modify (not enforcement I 
contempt), ifthe High Conflict Parenting Course, the reliance upon experts, etc. 
did not work first. 


e. Mandatory mediation prior to filing any non-emergency modification action. 


f. The foregoing ideas, while available, may be impractical or inappropriate if 
dealing with time sensitive issues, financial constraints, a history of domestic 
violence or other psychological impediments to the successful implementation of 
these suggestions. 


g. Bottom line: There are some co-parents that choose to live and dwell in the court 
system no matter what we put in their parenting plan. We can try to plan as much 
as possible, but it is impossible for anyone to predict any and all potential 
problems that could arise during their child's minority. 


D. How Long is Permanent? (Nuance Noticed by Reuben Doupe) 


1. A substantial, involuntary and "Permanent" change of circumstances is required to 
modify alimony. Levin v. Levin, 613 So. 2d 556 (Fla. 4th DCA 1993). 
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2. One year or more is generally considered "permanent." Bennett v. Dept. of Revenue, 
664 So. 2d 33 (Fla. 5th DCA 1995). 


3. Two months is not considered "permanent." Perez v. Perez, 973 So. 2d 1227, 1232 
(Fla. 4th DCA 2008) 


4. More than two years is permanent. Jarrard v. Jarrard, 157 So. 3d 332 (Fla 2d DCA 
2015). 


5. Obvious flaw: If the court modifies an alimony award, particularly a permanent 
alimony award or a lengthy durational award, by terminating the obligation based on 
a one year "permanent" change of circumstances, irreparable harm could result to the 
payee. What if 18 months later, after alimony has been terminated, the payor's 
income increases or he has inherited funds and now has the ability to pay the 
permanent alimony award? 


6. Proposed solution: In an action to modify a permanent alimony award, based on a 
change of one or two years, argue to the court to maintain a nominal award to allow 
the payee to petition to the court to modify the award ifthe payor's circumstances 
change and restore his ability to pay the alimony award. 


III. LET'S GET PERSONAL 
PERSONAL EFFORTS (STOCKS & BUSINESSES) 


A. The Basics 


1. Marital effort (activity) by either party during the marriage that results in enhanced 
value= "active" appreciation and the enhanced value is subject to equitable 
distribution. 


Marital assets include "[t]he enhancement in value and appreciation of nonmarital 
assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital 
assets, or both."§ 61.705(6)(a)l.b, Fla. Stat. 


B. Title v. Role v. Effort: Determining the Personal Contribution towards Enhanced 
Value ofNonmarital Stock 


L Robbie v. Robbie, 654 So. 2d 616 (Fla. 4th DCA 1995). Husband owned premarital 
stock in a business. Husband worked at the business during the marriage. Husband 
made no command decisions but implemented the managerial decisions of others, 
despite whatever his executive title of"General Manager," which might as well have 
been "SON OF OWNER," might have implied. The business increased in value 
during the maniage. The enhanced value of pre-marital stock from a company in 
which the owning spouse works can be considered a marital asset subject to equitable 
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distribution. Pagano v. Pagano, 665 So. 2d 370 372 (Fla. 4th DCA 1996), and in the 
case of Robbie, the enhanced value was considered marital and subject to equitable 
distribution. 


The same Court later noted in Oxley, that, "In Robbie, we dete1mined that the 
husband's 9.5% share of his family's enterprise could not be deemed non-marital 
where the husband was employed full-time in an executive capacity, notwithstanding 
that he did not make the corporate policy and command decisions but simply acted in 
a managerial role implementing management details. There, we recognized that 
Robbie's labor contributed to the enhanced value of the business." 


Remember, Husband held an executive title, although, no significant management 
role, but he did, evidently, report to work and do the grunt work. 


2. Oxley v. Oxley. 695 So. 2d 364 (Fla. 4th DCA 1997), the appreciation of non-marital 
stock was considered nonmarital because there was no marital effort involved in the 
enhancement. All increased value was from passive appreciation. Did Husband work 
in the business? Yes, he took a salary from the family holding company. What was 
his role? President. Duties, ministerial and ceremonial, leaving management and 
investment decisions to others, although, at one point, he did manage the business. 


The Oxley opinion reads: 


The issue is whether the husband's choosing, as president and 50% shareholder, to 
ratify the decisions of subordinates and agents, and to permit others to initiate and 
implement corporate policy, constitutes marital effort where he elects not to 
personally assume or exert greater influence in making and implementing decisions 
other than in his ceremonial, ratifying, and non-essential activity. In sum, does 
delegating decision-making and management activities to agents insulate the increase 
in value of non-marital assets while the husband is able to travel, engage in polo or 
charitable activities, or otherwise occupy his time, because he places, and can afford 
to place, trust and confidence in others to handle his financial affairs? 
We conclude that the record supports the trial court's conclusions regarding the 
absence of any individual effort by the husband, within the ordinary meaning of the 
term "effort" (or "labor") as used in the statute and existing case law. Therefore, the 
increased value of the trust and holding company were preserved as non-marital 
assets, requiring that we affirm the equitable distribution of the judgment." 


3. Witt-Bahls v. Bahls, 193 So. 3d 35 (Fla. 4thDCA 2016). Husband owned premarital 
stock in a closely held business with thousands of employees. The business was not 
owned or operated by family. He worked at the business during the marriage. 
Husband was middle management. Ultimately, he was fired and cashed out the stock 
he had purchased prior to the man-iage and paid the interest only loan during the 
marriage. Wife failed to show that husband occupied a "significant management 
role" and that his "personal efforts contributed" to the increased value of the stock. 
Therefore, the appreciation was considered non-marital. 
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The opinion reads: 


As was the case in Oxley, we today avoid a holding that "would effectively make 
all spouses partners in the increased value of all nonmarital assets that does not 
result from passive appreciation." Oxley, 695 So. 2d at 368. 
So, ifthere is increased value of a nonmarital asset that does not result from passive 
appreciation, then what is the increased value from? By default, wouldn't the 
increased value be from active appreciation? Yes! But the key question now is, 
whose efforts at the company are contributing to the enhanced value? 
The non-worker spouse has the burden to show that it was the worker .spouse's 
efforts, as opposed to the active efforts of others, that contributed to the appreciation. 


The Whitt-Bahls opinion states: 


Instead, we hold that, because the wife failed to establish that the husband occupied a 
significant management role in Kiewit, the appreciation of the Kiewit stock was not 
due to active effort and is therefore not a marital asset.1 We fail to see how the rule 
proposed by the wife-that all appreciation of the stock of a company for which a 
spouse works is a marital asset-would not force the trial courts to determine exactly 
how much of the increase in value of a multi-national corporation each and every 
hourly employee was responsible for. "Such a significant expansion is better left to 
the legislature to consider." Id. 


The footnote in the opinion explained why the Court did not agree that Kaaa v. Kaaa 
applied to the Whitt-Bahls. 


C. Is Personal Good "Vill Distinguishable from Personal Effort? 


1. If one spouse can prove that the personal effort of the other spouse enhanced the 
value of premarital stock and that "personal effort" made the enhanced value of the 
stock marital, it is marital and thus subject to equitable distribution. 


2. Yet, when the value of a person's continued involvement with a company contributes 
to the value of a company, we characterize that value as personal good will and it is a 
nonmarital asset, not subject to equitable distribution. 


3. The difference is past v. future perspective: Compare retrospectively, what the 
person did in the company in the past and whether their efforts contributed to the 
increased value of the premarital stock v. prospective impact of the person remaining 
in the business post-divorce and the impact of their presence or lack thereof, in the 
business or in the industry upon the value of the business I marital stock. 


4. A Fun Scenario: The Folds are getting a Divorce. Mr. Fold (Husband), owns pre
mmital stock in Family Fold, a high end, custom tailoring, dry-cleaning and personal 
shopping business in ritzy Windermere, FL. Husband has the title of VP of Family 
Fold and shows up to work every day for maybe a couple of hours, sometimes he 
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stays all day, but delegates decision making to others, namely his younger brother, 
Grunther, affectionally called Grunt for short, the Operations Manager. Meanwhile, 
Mr. Fold chats to other employees, glad hands, flirts, makes copies, gets coffee, 
peruses internet porn and schedules his afternoon. Husband's brother Grunt, while 
not so easy on the eyes, works all day every day, making policy and managerial 
decisions. During the marriage, as part of the husband's father's exit strategy, he 
transfers the majority of his shares to his two sons, with slightly more to Grunt to 
reward his work ethic and allow Grunt to maintain financial control of the company. 
Mr. Fold is elevated to the title of President and Grunther's title is changed from 
Operations Manager to VP. Marital funds are used for the purchase of Mr. Fold's 
shares. 


At time of divorce, value of entire company has increased from date of marriage and 
now you are dealing with distributing the Husband's interest in Family Fold. You 
represent Husband. Make your arguments as to each asset. 


a. Marital stock 


Your Honor, but for me, there would be no customers of Family Fold. I am essential 
to retain the client base. If anyone purchased this company, they would insist that I 
sign a non-compete. I'm the President, for heaven's sake! It is my intrinsic 
characteristics that draw customers near. My sparkling personality, my wit, my 
charm, my ability to form lasting and meaningful relationships that ensure sales 
continue. These clients remember me as a child, they remember my dad and are loyal 
not only to me but to my father. It is my family name on the door that customers 
recognize. In fact, that is my face on the billboards you see ·an over town that say, 
"For the Family!' Clearly, this is all personal goodwill. This is no McDonald's Your 
Honor! There is no Enterprise Good Will! Therefore, the entire value of the marital 
stock over and above the net asset value is nonmarital and should be distributed to 
ME! Grunther is behind the scenes. He may be a key person, but he would scare the 
customers away ifhe came out from the back. He's one helluva tailor, though! 


b. Pre-marital stock 


Your Honor, I was given this stock by my grandfather when I was born into the 
Family Fold. Here are the pictures of my grandfather handing the stock certificates to 
my Father to hold until I was 18. And look, Judge, here are the pictures of me and 
my father on my 1 S'h birthday, when he formally put the stock in my name. And 
would you look at this judge? It just so happens that on our wedding day, an offer 
arrived from WeWantYourFamilyBusiness for $X and that proves for certain what 
that stock was worth on the day we got married. Definitely, all of that premarital 
stock and the increase in its value is pre-marital. 


c. Appreciation of pre-marital stock 
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Yes, Your Honor, we all agree that the premarital stock is worth far more now than it 
was then, but here's the thing, despite my title of President, I am a minority 
shareholder. My brother Grunther owns the lion's share. Beyond that, I don't exert 
any meaningful effort towards actually working in the day to day operations of the 
business. I basically come in to plan my afternoon activities and keep staff company. 
Yes, every afternoon I. do go play tennis, golf, hobnob at charity events. These are 
things I enjoy and good thing I do, because Grunt stinks at Golf and somebody has to 
nurture those relationships that help enrich and maintain the customer base. I don't 
really DO anything meaningful otherwise. I delegate all that stuff to other people 
whom I trust-like Grunt. Sure, I suppose I could make the management decisions, but 
why? I would probably just screw it up anyway. I just get in the way of progress and 
productivity bumbling around the office. My highest and best use is socializing at the 
JW Marriott, the Vinoy, the Breakers and other places where I can see and be seen to 
enhance "top of mind awareness" amongst my customer base. 


What do you think? Is personal good will sufficiently distinguishable from personal 
effort? If so, flaw averted. If not, we have more work to do. 


IV. DANG IT, DAUBERT! MY BRAIN IS "FRYED!" 


A. The Frye Test 


The Florida Supreme Court adopted the Frye standard for evaluating expert testimony in 
1985. Bundyv. State, 471 So. 2d 9, 18 (Fla. 1985); Stokes v. State, 548 So. 2d 188, 195 
(Fla. 1989); see also, Marsh v. Valyou, 977 So. 2d 543, 546 (Fla. 2007). 
The Frye standard arose from the 1923 case Frye v. United States, 293 F. 1013, 1014 
(D.C., Cir. 1923). The standard is known as the "general acceptance" standard under 
which expe1i testimony, relying on novel scientific processes or techniques, was subject 
to a standard of review that questioned whether the technique was generally accepted in 
the scientific community. Marsh, 977 So. 2d at 546; see also, Daubert v. Merrell Dow 
Pharms., 509 U.S. 579, 588 (1993). 


The Frve test only applied to new or novel scientific evidence and requires general 
acceptance of the principle in the scientific field in which the testimony opinion 
testimony is offered. The Daubert standard is a higher standard to ensure that any and all 
scientific testimony is relevant and reliable before it is admitted. 


B. Daubert Takes Over as Evidentiary Standard for Expert Trial Testimony 


In Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1994), the Supreme Court 
held that the Federal Rules of Evidence superseded Frve as the standard for admissibility 
of expert evidence in federal courts. 


In April 2013, the Florida Legislature passed House Bill 7015, which eliminated the I'm 
standard for the admissibility of expert testimony. The amendments to § 90. 702 and § 
90.704, Fla. Stat., effective July 1, 2013, codified the Daubert standard implemented by 
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the federal court system more than 20 years ago. Since July 1, 2013, the Daubert 
standard has governed the admissibility of all expert testimony at trial, in Florida. 


C. Florida Supreme Court Declines to Adopt Legislative Amendments Codifying 
Daubert to Extent Changes Are "Procedural." 


Recently, the Florida Supreme Court refused to adopt the changes to section§ 90.702 and 
§ 90. 704, Fla. Stat. intended by the Florida Legislature to change Florida law from a Frye 
standard to a Daubert standard, but only to the extent that the amendments are procedural. 
In re: Amendments to the Florida Evidence Code, 42 Fla. L. Weel<ly S 179 (Fla. February 
17, 2017). 


The Florida Supreme Court historically adopts procedural amendments to the Evidence 
Code, except when the Court has constitutional concerns. The Court declined to adopt 
the Daubert changes, as well as the rule requiring experts in medical malpractice cases to 
be of the same or similar specialty. 


The Florida Rules of Evidence Committee opposed the adoption of the legislative 
changes to the extent the changes are procedural due to "grave constitutional concerns" 
regarding the effect of the changes upon the right to a trial by jury and access to courts. 


The Court declined to address the constitutionality of the statute or the proposed rule 
within the context of the rules case, nor did it address the substantive procedural issue 
because the Court may only address challenges to its rule making authority when a proper 
case or controversy has arisen and not in the context of a rules case. 


Now what? Do we no longer follow Daubert? If not, what standard do we follow now? 
Frye? What colloquy do we use to establish a social investigator, or any other witness, as 
an expert, especially in the context of a "soft science?" 


The holding of the opinion is simply that the Florida Supreme Court has "declined to 
adopt to the extent they are procedural" any of these referenced legislative changes. 


What happens now is a bit unclear but we can look to similar cases in which the Court 
declined to adopt legislative amendments based on procedural concerns for guidance on 
this maze. 


In the case of Bivins v. Rogers, 2016 WL 4702682(S.D. Fla. 2016), the Southern District 
considered a Florida Supreme Court decision in which the Court declined to adopt a 
legislative change to § 90.5021, Fla. Stat. because it questioned the need for a privilege to 
the extent is it procedural and did not specifically fail to adopt the changes because the 
statute was unconstitutional. In Bivins, the Southern Distiict determined that simply 
because the Supreme Court had failed to adopt the change (creating a fiduciary lawyer
'client privilege) to § 90.5021, the statue remained the law. 
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In sunnnary, due to the fact that the Florida Supreme Court cannot determine the 
constitutionality of a statute until a case or controversy is before it on the specific issue, 
we will have to wait. If one opposes the application of Daubert under§ 90.702 and§ 
90.704, Fla. Stat., one should object on the basis of"grave constitutional concerns." 


Now, in the context of a family law case, the right to a trial by jury is not likely to come 
up too often. In paternity cases, where the right to trial by jury exist, it is rarely utilized. 
The access to courts objection might be slightly more well received, but even so, my 
expectation is that this will be brought before a District Court in a case or controversy 
involving a personal injury claim or medical malpractice case prior to it coming before an 
appellate court in a family law matter. In the meantime, you need to be certain that your 
own experts can survive a Daubert challenge. 


V. PRIVILEGES 


A. What should have priority? 


1. Determining what is in the child's best interest? 


2. Protecting the psychotherapist patient privilege of parents? 


3. Protecting the psychotherapist patient privilege of children whose parents are 
involved in a custody dispute? 


4. Protecting the communications in marriage counselling which have been determined 
to fall under the psycho-therapist patient privilege? 


5. Should getting a divorce destroy the privilege and give the government the right to 
access privileged information just because parents cannot agree on a schedule? We 
require "good cause" and for the parent's mental health to be "at issue" to require a 
parent to undergo a mental health evaluation. 


6. However, many Orders Appointing Social Investigators require parties to sign a 
release waiving their psycho-therapist patient privilege or for the parents to allow the 
investigator access to children's therapy records despite the fact that parents in a 
custody dispute cannot wait their children's privilege. Attorney ad Litem for D.K. v. 
Parents ofD.K., 780 So. 2d 301 (Fla. 4th DCA 2001) 


7. Moreover, what's the point of a privilege if either the social investigator or the Court 
draws a negative inference from the parent's refusal to sign a release. 


8. What is the standard if you challenge an Order Appointing a Social Investigator that 
orders the parents to "cooperate" with the social investigator by signing any releases 
requested by the investigator and those releases waive a protected privilege? 
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9. See The Florida Bar Journal Article, "Florida's Psychotherapist-Patient Privilege in 
Family Cou1i," May, 2013, Volume 87. No. 5, for a more detailed discussion and 
analysis. 


VI. BIOLOGICAL FATHER'S "RIGHTS" TO "QUASI-MARITAL CHILD." 


A. Husband Presumed Legal Father of Quasi-Marital Child 


I. When a child is born during an "intact marriage" the husband is presumed to be 
the child's legal father. The child is referred to herein as the "quasi-marital child." 
Fernandez v. McKinney, 776 So. 2d 1118 (Fla. 5th DCA 2001) 


B. Legitimacy 


I. A child born during the mother's marriage, regardless whether the father is her 
husband or someone else, is legitimate. Daniel v. Daniel, 695 So. 2d 1253 (Fla. 
1997). 


2. Even ifthe legal father is proven not to be the child's biological father, there still 
must be clear and compelling reason why it is in the child's best interest to 
overcome the presumption oflegitimacy. Ownby v. Ownby, 639 So. 2d 135 (Fla. 
5thDCA 1994). 


3. The Florida Supreme Court has held that legitimacy and paternity are not the 
same thing. Daniel v. Daniel, 695 So. 2d 1253 (Fla. 1997). A child born during 
a "valid" marriage remained legitimate, although the mother's husband was not 
the father and had no duty to pay support after dissolution of marriage. 


4. The First District Court of Appeal ruled that a child born during an "intact 
marriage" is legitimate, even ifthe paternity test conclusively establishes that the 
husband or former husband is not the biological father. Shultz v. Shultz, 110 So. 
3d 914 (Fla. !st DCA 2012) 


5. Non-Access Rule: However, the non-access rule defeats the presumption of 
legitimacy of children born to a marriage when it is shown that the husband 
lacked access to his wife at the time of conception. Lander v. Smith, 906 So. 2d 
1130 (Fla. 4th DCA 2005) In Lander, the husband and wife were separated when 
the petitioner and the wife engaged in sexual relations resulting in the birth of the 
subject child. 


6. The presumption oflegitimacy applies to children conceived prior to the marriage 
of the parents and to children conceived during the marriage, but born after the 
termination of the marriage. See Eldridge v. Eldridge, 16 So. 2d 162 (Fla. 1944); 
Dennis v. Dep't ofH.R.S., 566 So. 2d 1374 (Fla. 5th DCA 1990) 
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C. Very Narrow Standing, if any, to Contest 


1. The presumption that the mother's husband is the child's legal father is rebuttable. 
Nevitt v. Bonomo, 53 So. 3d 1078 (Fla. !st DCA 2010); Fernandez v. Fernandez, 
857 So. 2d 997(Fla. 5th DCA 2003); J.T.J. v. N.H., 84 So. 3d 1176 (Fla. 4th DCA 
2012). 


2. Biological fathers are entitled to rebut the presumption where they manifest a 
substantial concern for the child's welfare. Kendrick v. Everhart, 390 So. 2d 53 
(Fla. 1980); Lander v. Smith, 906 So. 2d 1131 (Fla. 4th DCA 2005); but see 
Tijerino v. Estrella, 843 So. 2d 984 (Fla. 3d DCA 2003); Johnson v. Ruby, 771 
So. 2d 1275 (Fla. 4th DCA 2000); Bellonio v. Gagliano, 815 So. 2d 721 (Fla. 5th 
DCA2002). 


3. A husband in an intact marriage may contest the legitimacy of a child of the 
maniage, but must overcome the presumption oflegitimacy by clear and 
satisfactory evidence. Eldridge v. Eldridge, 16 So. 2d 163 (Fla. 1944). This case 
mixes legitimacy with paternity, which the Florida Supreme Court in Daniel v. 
Daniel, later clarified. 


4. The Wife may contest the presumption. Gammon v. Cobb, 335 So. 2d 261 (Fla. 
1976). This is another pre-Daniel case, decided before the Florida Supreme Court 
clarified the difference between paternity and legitimacy. 


5. A putative father does not have standing to seek to establish the paternity of a 
child where the child was born into an "intact" marriage and the married woman 
and her husband object to the paternity action. Tijerino v. Estrella, 843 So. 2d 
984 (Fla. 3d DCA 2003); Johnson v. Ruby, 771 So. 2d 1275 (Fla. 4th DCA 2000); 
Bellonio v. Gagliano, 815 So. 2d 721 (Fla. 5th DCA 2002). 


6. Paternity is established as a matter oflaw ifthe child was born into an "intact" 
marriage. C.G. and J.R., 130 So. 3d 776 (Fla. 2d DCA 2014). 


7. Therefore, ifthe quasi marital child is determined not to have been born into an 
"intact" marriage, then paternity is not established as a matter of law and the 
Petitioner has standing to commence an action for paternity. 


D. Declaratory Relief 


1. An action seeking declaratory relief is a proper method to resolve the issue of 
paternity of children who were born during the mother's marriage to another man. 
Fernandez v. Fernandez, 857 So. 2d 9978 (Fla. 5th DCA 2003) 


E. What is an "Intact" Marriage? 


1. The Free Dictionary defines intact as: (1) not altered, broken, impaired or 
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diminished; remaining uninjured, sound or whole. (2) complete or whole, not 
castrated. (3) having the hymen unbroken; virginal. 


2. An extra-marital affair resulting in the birth of a child cannot in and of itself, 
apparently, be considered a basis for alleging the marriage was not intact but no 
specific case law on what is considered and "intact" marriage. 


3. So, if a married woman having sex with a man other than her husband does not 
imply the marriage is broken, what would? 


4. Scenario: Woman is married, but she and her husband separate. They live apart 
and while separated, the woman and another man begin a relationship that last a 
couple of years. Eventually, the husband files for divorce, which alleges that the 
marriage is "irretrievably broken," but he does not serve the wife. While the 
petition is pending, the child is conceived and born. After the child is born, the 
father pays support, sees the child and wants to pursue a relationship with the 
child. The mother decides she doesn't like that idea. Meanwhile, mother's 
husband dismisses the petition for dissolution of marriage and now mother and 
her husband object to the father having any rights to the child. 


What happens? I do not know now, but I'll let you know eventually. 


VII. ALIMONY (Glitch noted by Tom Sasser) 


A. Legislative Intent of 2010 Revisions to § 61.08, Fla. Stat. Disregarded by 
Courts 


1. In 2010, the Florida Legislature introduced durational alimony and codified 
bridge-the-gap alimony. 


2. Legislative notes reflect the intent was to create a presumption against 
permanent periodic alimony. 


In awarding permanent alimony, the comi shall include a finding that no other 
form of alimony is fair and reasonable under the circumstances of the parties. 
(emphasis added) An award of permanent alimony terminates upon the death 
of either party or upon the remarriage of the party receiving alimony. An 
award may be modified or terminated based upon a substantial change in 
circumstances or upon the existence of a supportive relationship in accordance 
with s.61.14. 


§ 61.08(8), Fla. Stat. 


3. Observations. If someone marries at 18, is married 18 years, making that 
person age 36 at the time of divorce, then the max alimony award would place 
that person at age 54 when alimony tenninated. If the person was married at 
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18 for twenty-five years, then he or she is 43 at the time of divorce, and the 
max durational alimony award would terminate at age 68, which is probably 
around the time the payor might be considering retirement. 


4. Notwithstanding that durational alimony might arguably provide for a lengthy 
alimony award following a long term marriage, several courts have cited the 
rebuttable presumption of permanent alimony following a long term marriage 
which preceded the 2010 revisions to the statute. Broemer v. Broemer, 109 
So. 3d 284 (Fla. 1st DCA 2013); Berger v. Berger, 41 Fla. L. Weekly D2326 
(Fla. 4th DCA 2016); Dickson v. Dickson, 41 Fla. L. Weekly DI 807, 1808 
(Fla. 4th DCA 2016) 


B. Use it or Lose it 


I. Marital Standard of Living: The relevant time period in determining the 
marital standard ofliving for alimony purposes is generally that last shared by 
the spouses. Cardillo v. Cardillo, 707 So. 2d 350 (Fla. 2d DCA 1998) The 
standard ofliving must be viewed with the parties' current financial resources 
in mind .. Laz v. Laz, 727 So. 2d 966 (Fla. 2d DCA 1998). 


2. Sometimes, when alimony is being determined, the recipient's ability to spend 
in accordance with the "marital standard of living" is suppressed, therefore, 
their actual need based on his or her current expenses, is less than what the 
marital standard ofliving provided. 


3. The Fifth District Court of Appeal recently recognized that the payee is 
entitled to get his or her needs determined based upon a higher marital 
standard ofliving. Clemens v. Clemens, 200 So. 3d 237 (Fla. 5th DCA 2016). 


4. If the payee does not thereafter use the alimony, is he or she arguably at risk 
for a modification action? The payor would have to argue that there was some 
substantial change of circumstances warranting a modification. Essentially, 
the payor would have to argue that at the time the alimony was awarded, it 
was contemplated that the payee would go out and spend the alimony to create 
a standard ofliving more commensurate with the marital standard ofliving. If 
the payee did not so spend, the payor could argue that as a result of the 
material, permanent and substantial change of circumstances not anticipated at 
the time of the alimony award, to wit, the payee hunkering down and saving 
the alimony, the payee is now receiving an unlawful savings component. See 
Mallard v. Mallard, 771 So. 2d 1138 (Fla. 2000). 
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ENHANCEMENT OF PRE-MARITAL STOCK/ KEARNEY PERSONAL GOOD WILL 


NAME OF CASE TITLE OF STOCK MANAGERIAL ACTUAL RESULT 


OWNER POWER PERSONAL 
EFFORT 


Robbie v. Robbie, General Manager No command Employed full MARITAL 


654 So. 2d 616 Of Miami decisions or time, but not key Appreciation 


(Fla. 4th DCA Dolphins corporate policy decision maker 


1995) (Husband's decision-making. "If Michael, as 


Family) Made copies, got general manager, 


Implemented the coffee contributed by 


His father retains managerial policies carrying out the 


financial control of others decisions made 
by others, then 
his marital labor 
was used to 
enhance the 
value of the 
corporation." 


Oxley v. Oxley, President Had the power to Not key decision NONMARITAL 


695 So. 2d 364 initiate and maker, Appreciation 


(Fla. 4th DCA implement 


1997) corporate policy Ceremonial, Rewarded for 


ratifying, non- playing polo 


BUT delegated it to essential activity. during the 


others. marriage. 


Travel 


But ratified Polo Message to 


decisions of others Charitable executives if 


activities. divorce in your 
future, delegate, 
claim you are 
essentially 
worthless to the 
business. Our 
efforts do nothing 
to increase the 
value. 


Pagano, Pagano, President I Employed full MARITAL 


665 So.2d at Operations time. Appreciation of 


371-72. (Fla 4th Manager pre-marital stock 


DCA 1996} 
Family plumbing Court analogized 


business. to Robbie. 







Husband father 
retains financial 
control. 


NAME OF CASE TITLE OF OWNER MANAGERIAL ACTUAL RESULT 
POWER PERSONAL 


EFFORT 


Minton v. CEO of 2 family Parents made all Employed full MARITAL 


Minton, 698 owned business decisions time but not key Appreciation of 


So.2d 936 (Fla. subsidiaries decision maker pre-marital stock 


4th DCA 1997) Implemented 


VP of 2 other decisions of parents "some 
family owned management 


subsidiaries responsibilities" 


Day to Day 
carrying out of 
decisions 


Wife also 
contributed to 
success of 
business. 


Witt-Bahls v. Middle Manager No significant NONMARITAL 
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International Trusts and Divorce 


1. Introduction  


1.1 There are two main ways that a trust can impact divorce proceedings: 


1.1.1 the English Court has power to vary a nuptial settlement – 24(1)(c) MCA 
1973; and 


1.1.2 a trust can be regarded as a resource available to one of the parties by the 
judge, and so an order will be made that requires that party to rely on the 
provision of assets by the trustees. 


1.2 Less commonly: 


1.2.1 the court may set aside dispositions that have been made into the trust 
(where they have been made with the purpose of defeating the other 
spouse's claim on divorce) although there may be enforcement issues; and  


1.2.2 in exceptional circumstances, the court may find that the trust is a 'sham' 
and the assets will revert back to the settlor.  Note that a finding that the 
trust is a sham will not result in the restoration of assets into a spouse’s 
estate unless it was the spouse who settled the assets on trust.    


2. Nuptial Settlements 


2.1 The Court's Power to Vary A Nuptial Settlement 


2.1.1 The Court has power (under s24(1)(c) of the Matrimonial Causes Act 
1973) to vary a 'nuptial settlement' and so allow a spouse to invade it upon 
separation or divorce.  


2.1.2 Section 24(1)(c) states, 


(1) On granting a decree of divorce, a decree of nullity of marriage or a 
decree of judicial separation or at any time thereafter (whether, in the 
case of a decree of divorce or of nullity of marriage, before or after the 
decree is made absolute), the court may make any one or more of the 
following orders, that is to say – 


(a) …. 


(b) …. 


(c) an order varying for the benefit of the parties to the marriage and of 
the children of the family or either or any of them any ante-nuptial or 
post-nuptial settlement (including such a settlement made by will or 
codicil) made on the parties to the marriage, other than one in the form of 
a pension arrangement (within the meaning of section 25D below) 
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2.2 What is a Nuptial Settlement? 


2.2.1 If it is not nuptial, the court has no power to vary the trust. So the question 
of whether or not the settlement is nuptial is very important indeed.    


2.2.2 There is no statutory definition of a nuptial settlement. There must be a 
nuptial, or marital, element. The question of whether a trust has a nuptial 
element is fact-specific.   The courts have adopted a broad definition to 
give the statutory provisions the broadest effect possible.  It has been put 
as follows:  


"any arrangement which makes some form of continuing provision for 
both or either of the parties to a marriage." (DR v GR [2013] EWHC 
1196 at para 8) 


2.2.3 A settlement does not have to be a 'settlement' in the conventional sense of 
the word.  Most recently this was illustrated in NR v AB and others [2016] 
EWHC 277 (Fam) in which it was held that the grant of a licence to 
occupy a property could be construed to be a nuptial settlement and so 
was subject to the court's variation powers under section 24(1)(c) of the 
Matrimonial Causes Act 1973 (MCA 1973). The grant was a disposition 
that made some form of continuing provision for one or both of the 
parties. 


2.3 Can a non-nuptial settlement become nuptial? 


2.3.1 Unhelpfully, there is difference of opinion amongst the judiciary on this 
point.  In Joy v Joy-Morancho and Others (No 3) [2015] EWHC 2507 it 
was held that a non-nuptial settlement cannot become nuptial simply 
because at some time after it was created benefits are paid to a party to a 
marriage.  


2.3.2 However, in Quan v Bray [2014] EWHC 3340 (Fam), it was said,  


"a settlement which is non nuptial at its creation could itself later become 
"nuptialised" if there was, in fact, a flow of benefit to the parties during 
the marriage from the trust . Alternatively a later disposition from the 
trust can itself constitute a post nuptial settlement without the main or 
superior trust necessarily becoming nuptial." 


2.3.3 Quan v Bray is being appealed, and so the Court of Appeal may cast more 
light on this area – the judgment is expected imminently.  


2.4 When Will the Court Exercise its Discretion to Vary? 


2.4.1 In P v P [2015] EWCA 447 the Court of Appeal cited the principles set 
out in Ben Hashem [2008] EWHC 2380 by Munby J as follows: 


(a) The Court's discretion under Section 24 (1) (c) is unfettered and, in 
theory, unlimited.   
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(b) The starting point is Section 25 of the 1973 Act so the Court must 
have regard to all the circumstances of the case.  


(c) The objective to be achieved is a result which is fair to both sides.  


(d) The trust ought not to be interfered with further than is necessary. 


(e) The Court ought to be very slow to deprive innocent third parties of 
their rights under the trust. 


(f) It was permissible for the Court to invade the third party interests 
within the confines of the Trust structure, but only to the extent that 
fairness required it.   


(g) The Court always retained its discretion – even where the Court 
could quite properly vary a post-nuptial settlement, whether and the 
extent to which it did so, was dependent upon the facts. 


(h) Any legitimate variation cannot require the introduction of new 
property from outside the trust.  


3. Enforcement 


3.1 Where the trust in question is based offshore, the question of enforcement, and 
whether or not the English order would be recognised or given effect to by the local 
court is a different issue.  Many jurisdictions have introduced firewall legislation, to 
try and restrict the enforcement of judgements of foreign courts in relation to their 
trusts.  The legislation is designed to protect trustees by ensuring that any questions 
concerning the trust are to be determined according to local law without reference to 
foreign law. 


3.2 For example, the Trusts (Guernsey) Law 2007 Section 14(4) provides that: 


"Notwithstanding any legislation or other rule of law for the time being in force in 
relation to the recognition or enforcement of judgments, no judgment or order of a 
court of a jurisdiction outside Guernsey shall be recognised or enforced or give rise 
to any right, obligation or liability or raise any estoppel if and to the extent that –  


(a) it is inconsistent with this Law, or 


(b) the Royal Court, for the purposes of protecting the interests of the beneficiaries 
or in the interests of the proper administration of the trust, so orders." 


There are very similar provisions in Jersey. 


4. Trust Assets as a Resource 


4.1 Even where a trust is not nuptial, or where a trust is offshore and so the English 
Court is limited in terms of what it can enforce against it, the funds held in the trust 
can still be taken into account as a resource.  When considering an appropriate 
division of matrimonial assets, the English divorce court has to consider the income, 
earning capacity, property and other financial resources of each of the parties, both 







 


 4 4164-3140-8906.1 


 


now and in the foreseeable future.  A beneficiary under a trust might well find that 
"other financial resources" includes their interest in such trust.   


4.2 Where trustees have previously routinely granted requests for capital, the court is 
likely to view the assets of the trust as assets available to that spouse and they will 
be taken into account when on divorce.  When this occurs a spouse may find that the 
English court makes orders against him or her that he is unable to meet without the 
assistance of the trustees.   


4.3 The court will look at the history in order to determine whether, if the spouse was 
likely to request funds, is the trustee likely to accede? Have distributions always 
been made on request before? Or have some been refused?   


4.4 The test, set out in Charman is 'whether, if the Husband were to request it to advance 
the whole (or part) of the capital of the trust to him, the trustee would be likely to do 
so.' A recent example of the court's approach can be found in AF v MF and Others 
[2016] EWFC 65.  The court determined that it must proceed in accordance with the 
by laws of the Foundation - the by laws had always been adhered to by the Trustee, 
but to the extent that those by laws allowed a benefit to the husband, this was a 
resource available to him.  


4.5 The court should not put improper pressure on trustees, but will look at the reality of 
the situation. It will take into account the interests of other beneficiaries.  If, on the 
balance of probabilities, the evidence shows that a distribution to a spouse would not 
harm the interests of the trust or other beneficiaries, and that a genuine request for a 
distribution would be met by a favourable response, then it is likely to be included as 
a resource of the beneficiary.   
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International Trust Litigation 


 
 


I. Florida Law Applicable to Former Spouses Before the Florida Trust Code 


 


A. Bacardi v. White, 463 So. 2d 218 (Fla. 1985), dealt with two types of trusts: 


 


1. Spendthrift trusts where the trustee has an obligation to make distributions 


to a beneficiary based on a stated standard; and 


 


2. Discretionary trusts where the trustee has broader discretion to make 


distributions. 


 


B. The Bacardi Court held that for spendthrift trusts that were not discretionary, a 


spouse or former spouse with a support judgment could seek a court order to 


obtain distributions otherwise provided to the intended beneficiary. 


 


C. For discretionary trusts where the trustee was not obligated to make distributions, 


the Barcardi Court held that a court could not direct the trustee to make a 


distribution.  However, if the trustee of such a trust decided to make a distribution 


to the beneficiary after the beneficiary’s former spouse obtained a support 


judgment against the beneficiary, the former spouse could petition the court for 


continuing garnishment.  So, in this case, the former spouse holding the support 


judgment could intervene in any distributions made by the trustee so that the 


beneficiary never actually gets the distribution.   


 


II. Enactment of the Florida Trust Code 


 


A. In 2006, the Uniform Trust Code was adopted in Florida. 


 


B. The Trust Code includes Section 736.0503, Exceptions to spendthrift provision, 


and Section 736.0504, Discretionary trusts; effect of standard.  Both are relevant 


to this analysis.  


  


C. There has always been a question as to whether this statute was intended to 


overturn Bacardi and there is disagreement among member of the Real Property, 


Probate and Trust Law Section in this regard.  
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III. Berlinger v. Casselberry, 133 So. 3d 961 (Fla. 2d DCA 2013) 


 


A. First appellate decision deciding whether a former spouse who has a support 


judgment resulting from a divorce can obtain a continuing writ of garnishment 


under the Trust Code. 


 


B. Facts:  As a part of their divorce after 30 years of marriage, Berlinger was 


required to pay his former spouse, Casselberry, permanent alimony.  This was 


accomplished through a marital settlement agreement.  In 2011, he stopped 


making the agreed-upon alimony payments.  Thereafter, he transferred real 


property he owned to a trust that was created for his benefit (that he failed to 


disclose during the divorce).  Berlinger lived a very comfortable lifestyle, which 


was possible because of distributions made to him from various trusts created for 


his benefit.  He even had a Visa card which allowed him to spend money directly 


from the trusts.  Casselberry ultimately petitioned the court for continuing writs of 


garnishment for present and future distributions to Berlinger from various trusts 


of which he was the beneficiary, claiming that the traditional methods of 


enforcing her claim were insufficient.  The trustee, in turn, filed an action seeking 


a declaration that the trusts at issue were purely discretionary trusts and that under 


Fla. Stat. §736.0504 Casselberry was prohibited from attaching distributions from 


discretionary trusts for his benefit.  


  


C. The court found explicitly that the public policy in Bacardi should continue in 


Florida, notwithstanding the subsequent enactment of Fla. Stat.  §736.0504 and 


granted Casselberry’s motion for continuing writs of garnishment.  See Gilbert v. 


Gilbert, 447 So. 2d 299 (Fla. 2d DCA 1984). 


   


D. In reaching its decision, the court analyzed Fla. Stat. §736.0504(2), which 


provides that a former spouse may not compel distributions that are subject to a 


trustee’s discretion or attach or otherwise reach the interest, if any, which the 


beneficiary may have.  The opinion notes that the former spouse did not seek to 


compel a distribution from any trust or otherwise seek to “attach” it, but rather she 


obtained an order granting writs of garnishment against discretionary distributions 


made by a trustee in exercise of its discretion to do so.  


 


E. The Berlinger Court ultimately found that Fla. Stat. §§736.0503 and 736.0504 


codify the decision in Bacardi.  


   


F. So, any distributions made to Berlinger when there was any alimony or alimony 


arrears due were ordered to be paid to Casselberry.  Further, the trustee was 


ordered to seek court approval before making any distributions beyond the 


alimony due to ensure that there remained sufficient assets in the trust to secure 


the continued payments of alimony.   
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IV. The Aftermath of Berlinger 


 


A. Certain states have been leaders in providing for a contrary result through their 


statutes:  Alaska, Delaware, Nevada, and South Dakota. 


  


B. An interesting question comes up with regard to the ability to change situs of a FL 


trust post Berlinger.  Would this be a fraudulent transfer? 


 


C. Choice of law can be extraordinarily important. 


 


V. Nelson v. Nelson, 41 Fla. L. Weekly D2786a (Fla. 2d DCA Dec. 16, 2016) 


 


A. While Berlinger dealt with alimony, Nelson deals with equitable distribution. 


  


B. Facts:  Husband and Wife, who were Florida residents, bought a second home in 


California.  The house was titled in the name of an irrevocable trust for the benefit 


of Wife and her daughter from a prior marriage.  Fast forward and Husband and 


Wife got divorced.  Husband argued that because the trust was funded with 


marital assets it was subject to equitable distribution.  Wife argued, of course, that 


it was not.  The trial court sided with Husband.  However, the appellate court held 


the trust was not subject to equitable distribution. 


 


C. The court found that, although Fla. Stat. §61.075 provides that assets acquired 


during a marriage are presumed to be marital assets, those assets do not retain 


their marital-asset status once they have been gifted away, which is exactly what 


happens when a marital asset is transferred to an irrevocable trust.  The court 


concluded that transferring the home into the trust placed the home beyond the 


court’s reach for purposes of equitable distribution. 


 


D. Analogy made to assets owned by a corporation, limited liability company, or 


partnership. 


 


VI. Final Thoughts 


 


A. Irrevocable trusts can be an amazing estate planning technique, but they are no 


substitute for a valid prenuptial agreement. 


 


B. Irrevocable trusts will continue to be targeted in divorce proceedings.  Remember 


that Husband almost won in Nelson!  We will absolutely see more on this topic. 
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Daubert or Frye—Which Is It? 


Alexander M. Clem 


Morgan & Morgan, P.A. 


 


As the gatekeeper, the trial court is the final arbiter on the admissibility of expert 


testimony. This is a critical function of the trial court.  As of February 16, 2017, Florida law is in 


a state of flux regarding what expert witness standard actually applies to the admissibility of 


expert opinion—i.e., Frye or Daubert.  Although this presentation is to matrimonial lawyers, this 


paper will explore the current status of Florida law on expert witness testimony standards.   The 


law, concepts and practical tips in this presentation will apply to all civil practitioners.   


FLORIDA SUPREME COURT DEFERS DECISION 


As referenced below, the Florida Supreme Court has not adopted the Daubert Amendment to 


Section 90.702.  This leaves trial lawyers in a quandary about which expert witness standard 


applies.  The following is a brief description of our high court’s evaluation of the 90.702 


amendment.  


Florida Supreme Court—Refuses to Adopt Daubert in Evidence Code 


Big Pharma and large corporate interests fought for years to pass Daubert Amendment to 


Section 90.702, Fla. Stat.  The amount of money put behind the lobbying efforts to convert 


Florida from a Frye state to a Daubert state was staggering.  The proponents of Daubert argued 


that Frye led to the admission of “junk science” while the opponents of Daubert argued that 


Daubert would lead mini trial challenges to every expert witness and a concomitant waste of 


limited judicial resources.  Notwithstanding vigorous efforts by the trial bar, state attorneys and 


many in the judiciary, finally, in 2013, the powerful big money interests finally succeeded and 
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Daubert became the expert witness law in Florida.  Additionally, the 2013 Florida Legislature 


abolished “pure opinion” expert testimony—the primary goal of the business lobby.   


The Florida Evidence Code has been considered to be procedural---not substantive—and, 


as such, within the province of the Florida Supreme Court.  Following the July 1, 2013 effective 


date of the Daubert Amendment, the trial bar and others continued to fight against the 


implementation of the new expert witness standard.  The Florida Bar’s Code & Rules of 


Evidence Committee recommended that the Florida Supreme Court reject the Daubert 


Amendment and, on February 16, 2017, the Florida Supreme Court declined to adopt, as a rule, 


the legislative changes to the evidence code.  The Florida Supreme Court reiterated its policy to 


adopt provisions of the Florida Evidence Code “to the extent they are procedural.”1  The Court 


decided to “follow the Committee’s recommendation and decline[d] to adopt, to the extent they 


are procedural, the changes to sections 90.702 and 90.704 of the Evidence Code made by the 


Daubert Amendment.”2    The Florida Supreme Court acknowledged the Committee’s 


recommendations which raised “grave constitutional concerns”, including violation of the right 


to jury trial and denying access to courts (substantive concerns).  Since this was a “rules case”, 


the Court declined to address the constitutionality of the Daubert Amendment; however, due to 


the “grave concerns” about the constitutionality of the rule, the Court declined to adopt the 


Daubert Amendment and stated that the constitutionality of the amendment would need to be 


addressed in a “proper case or controversy.”   


																																																													
1 In re: Amendments to Fla. Evidence Code, 2017 WL 633770 (the Florida Supreme Court acknowledged that it has 
a “policy to adopt” most procedural enactments to the Florida Evidence Code; but, it stated that “on occasion the 
Court has declined to adopt legislative changes to the Evidence Code because of significant concerns about the 
amendments, including concerns about the constitutionality of an amendment.”) 
2 In re: Amendments to Fla. Evidence Code, 2017 WL 633770. 







3	
	


The Florida Supreme Court analyzed the two different expert opinion standards.  Under 


Frye, the Court found that this standard only applies to expert testimony based upon “new or 


novel scientific evidence,” and “in order to introduce evidence deduced from a scientific 


principle or discovery, the principle or discovery ‘must be sufficiently established to have gained 


general acceptance in the particular field in which it belongs.” citing, Flanagan v. State, 625 


So.2d 827 (Fla. 1993).  Under Federal Rule of Evidence 702 and Daubert’s interpretation of this 


rule, the Court noted that the trial court must “ensure that any and all scientific testimony or 


evidence admitted is not only relevant, but reliable.”3 


Is the Daubert Amendment Procedural or Substantive? 


As set forth above, the Florida Supreme Court has delayed its decision as to whether Florida 


is a Daubert or a Frye state.  As trial lawyers try to figure out how to handle the admissibility of 


an expert witness’s opinion, we should consider whether, if adopted, Daubert is procedural or 


substantive.  The obvious import of this question relates to whether the Daubert Amendment to 


Section 90.702 violates the separation of powers doctrine and whether the expert witness law 


applies retroactively (i.e., prior to the July 1, 2013 effective date of the amendment).  A few 


Florida courts have already addressed this issue and determined that the Daubert Amendment is 


procedural:  


• Conley v State, 129 So.3d 1120 (Fla. 1st DCA 2013):  During the pendency of the appeal 


in this case, the Daubert amendment was adopted and, as a result, the 1st DCA reversed 


and remanded for a new trial after the “trial court has determined the admissibility of the 


PPF evidence under the Daubert standard codified by section 90.702.”  


																																																													
3 In re: Amendments to Fla. Evidence Code, 2017 WL 633770. 
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• Perez v. Bell South Telecommunications, Inc., 138 So.3d 492 (Fla. 3rd DCA 2014):  The 


3rd DCA held that the section 90.702 amendment (adopting Daubert) “indisputably 


applies restrospectively …”   


• Bunin v. Matrixx Initiatives, Inc., 197 So.3d 1109 (Fla. 4th DCA 2016):  The 4th DCA 


followed the Perez decision and held that the Daubert amendment to section 90.702 


would apply retroactively in a products liability action involving a plaintiff’s loss of 


smell due to inhaling Zicam nasal spray.  The 4th DCA held that “[p]rocedural … statutes 


are to be applied retrospectively. . .  A statute that merely relates to the admission of 


evidence is generally considered procedural.”  citing, Alamo Rent-A-Car, Inc. v. Mancusi, 


632 So.2d 1352 (Fla. 1994); and Windom v. State, 656 So.2d 432 (Fla. 1995). 


Thus, at least three of Florida’s district courts have recognized that section 90.702 is a 


procedural statute and, therefore, any change thereto will be applied retroactively.  Given that the 


Supreme Court declined to adopt—“to the extent they are procedural”—the changes to sections 


90.702 and 90.704 of the Evidence Code made by the Daubert Amendment, it is reasonable to 


believe that the trial courts will apply the Frye standard.  However, As a result, we must be 


prepared for experts to comply with both Frye and Daubert.   


DAUBERT vs. FRYE—DIFFERENT THRESHOLDS FOR ADMISSIBLITY  
 


The trial court serves an important gatekeeper function relative to the admissibility of expert 


witness testimony.  The admissibility of an expert’s opinions must pass through the colander of 


90.702, Fla. Stat., 90.403, Fla. Stat.  (probative value vs. unfair prejudice/confusion of issues)4 


and 90.105, Fla. Stat.  (relevance).5     


																																																													
4 Exclusion on grounds of prejudice or confusion:  Relevant evidence is inadmissible if its probative value is 
substantially outweighed by the danger of unfair prejudice, confusion of issues, misleading the jury, or needless 
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A. Frye Standard -- Lower Threshold? 
 


Since 1923, the Frye standard has been the law in Florida.  The basic requirements for the 


admissibility of expert witness testimony was the following: 


(1) Qualified expert; 


(2) Relevant to the case issues; and,  


(3) General acceptance in the scientific community.6 


Since Frye, the trial court has been the “gatekeeper” that screens evidence to ensure that only 


reliable expert witness testimony is presented to the jury.  Under Frye, the Court’s gatekeeper 


function was only used when an expert attempted to render an opinion that was based upon new 


or novel scientific techniques.   


The key distinction between Frye and Daubert is the qualitative and quantitative nature 


of the expert opinion.  Under Frye, the trial court’s gatekeeper function is only necessary if the 


opinion involved “new or novel scientific techniques” or methodology.  Otherwise,  the expert 


witness could only be challenged on his or her qualifications or the necessity of the expert 


opinion in the first place. Under Daubert, the trial court’s gatekeeper function applies to all 


expert witness opinions.  Thus, the matrimonial bar rarely faced an expert witness challenge 


under Frye but, assuming Daubert is ultimately adopted by the Florida Supreme Court, all expert 


witnesses’ opinions in a divorce case will be required to pass the Daubert test.   


 


																																																																																																																																																																																																				
presentation of cumulative evidence. This section shall not be construed to mean that evidence of the existence of 
available third-party benefits is inadmissible. 
5	90.105. Preliminary questions: (1) Except as provided in subsection (2), the court shall determine preliminary 
questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of 
evidence. 
6 Frye v. U.S., 293 F.1013 (D.C. Cir. 1923). 
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B. The Daubert Standard -- The Gatekeeper’s Higher Bar  
 


 Effective July 1, 2013, § 90.702, Fla. Stat., was amended to reflect the previous Frye 


standard would be supplanted with the analysis set forth under Daubert v. Merrell Dow 


Pharmaceuticals, Inc., 509 U.S. 579 (1993), and its progeny—General Electric Co. v. Joiner, 


522 U.S. 136 (1997); Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999); United States v. 


Frazier, 387 F.3d 1244 (11th Cir. 2004).  The new Florida statute is patterned after Rule 702, 


Fed. R. Evid., which has adopted the Daubert standard.  This new version of § 90.702, Fla. Stat., 


states as follows: 


If scientific, technical, or other specialized knowledge will assist 
the trier of fact in understanding the evidence or in determining a 
fact in issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education may testify about it in the form 
of an opinion or otherwise, if: 


(1) The testimony is based upon sufficient facts or data; 


(2) The testimony is the product of reliable principles and 
methods, and, 


(3) The witness has applied the principles and methods 
reliably to the facts of the case. 


Under Daubert, the primary function of the trial court is to determine the reliability of the 


expert’s opinions.  Under this standard, the expert’s theory or scientific technique must be:  


(1) Derived from scientific method or hypothesis testing; 


(2) Rate of error (of the technique); 


(3) Peer review and publication (increases detection of flaws); and 


(4) General acceptance in the relevant scientific community.7 


																																																													
7 This particular prong is the same as Frye. 
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As the “gatekeeper”, the trial court has the job of “ensuring that an expert’s testimony both 


rests on a reliable foundation and is relevant to the task at hand.”8  As such, the trial court is 


charged with screening out experts whose methods are untrustworthy.  Corwin v. Walt Disney 


Co., 475 F.3d 1239, 1250 (11th Cir. 2007).  In making the determination of whether expert 


testimony may be admitted, the trial court must engage in a “three-part inquiry” of whether:  the 


testimony assists the trier of fact, through the application of scientific, technical, or specialized 


expertise, to understand the evidence or to determine a fact in issue; the expert is qualified to 


testify competently regarding the matters he intends to address; and, the methodology by which 


the expert reaches his conclusions is sufficiently reliable.  City of Tuscaloosa v. Harcros 


Chemicals, Inc., 158 F.3d 548, 562 (11th Cir. 1998).  The Eleventh Circuit refers to each of these 


requirements as the “helpfulness”, “qualifications” and “reliability” prongs.  United States v. 


Frazier, 387 F.3d 1244, 1260 (11th Cir. 2004).  While there is some overlap among these 


requirements, the court must individually analyze each prong before admitting expert testimony.  


Id.  The 3 different prongs of analysis are set forth below.  


1. Will An Expert’s Opinion Assist the Trier of Fact?  
 


Expert testimony is only allowed on subjects that are not within the common knowledge 


of the average laymen (juror).  As such, the initial Daubert inquiry turns on whether the opinion 


will assist the trier of fact in understanding the evidence or determining a fact in issue.  As 


reflected in the Law Revision Council Note, 1976, whether the situation is a proper one for the 


use of expert testimony is to be determined on the basis of whether it will assist the trier of fact.  


“There is no more certain test for determining when experts may be used than the common sense 


inquiry whether the untrained layman would be qualified to determine intelligently and to the 


																																																													
8	Daubert at 597.  	
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best possible degree the particular issue without enlightenment from those having a specialized 


understanding of the subject involved in the dispute.”  Ladd, Expert Evidence, 5 Vand.L.Rev. 


414, 418 (1952).  If the issue involves a matter of common knowledge about which the ordinary 


layman would be capable of forming a correct judgment, expert testimony is not admissible.  If 


the triers of fact have a general knowledge of a matter, but an expert’s testimony would aid their 


understanding of the issue, it would be admissible.  The Florida courts are in substantial accord 


with this position.  “The opinion of an expert should be excluded where the facts testified are of 


a kind that do not require any special knowledge or experience in order to form a conclusion, or 


are of such character that they may be presumed to be within the common experience of all men 


moving in ordinary walks of life.”  Mills v. Redwing Carriers, Inc., 127 So. 2d 453, 456 (Fla. 2d 


DCA 1961). 


The test for whether the expert’s testimony will “assist” the trier of fact in understanding 


the evidence or determining a fact in issue is “relevancy”.  In other words, the evidence must 


“fit” into the facts of the individual case.  As the Daubert court stated, “Rule 702 further requires 


that the evidence or testimony ‘assist the trier of fact to understand the evidence or to determine 


a fact in issue.’  This condition goes primarily to relevance.  Expert testimony which does not 


relate to any issue in the case is not relevant and, ergo, non-helpful.”9       


2. Is the Expert Sufficiently Qualified to Render the Opinion?  
 


The second prong of the Daubert analysis is the expert’s qualifications to render opinion 


on a particular subject matter.  If technical, scientific or other specialized knowledge will assist 


the trier of fact in understanding evidence or determine a fact at issue, a witness may serve as an 


expert by knowledge, skill, experience, training, or education and testify in the form of opinions.  
																																																													
9	Daubert  at 591. 
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Rule 702, Fed. R. Evid.  For example, generic evidence from an expert witness that age 


discrimination against women was pervasive within the broadcast news industry was not 


admissible in an action by a former employee against a television station, which had employed 


her as a medical reporter, for age and gender discrimination, where testimony was not 


necessarily probative of a discrete discrimination claim, and expert, who had a Ph.D. and was a 


professor of mass communications at a college, reached conclusions that she was not qualified to 


reach.  Sunbeam Television Corp. v. Mitzel, 83 So. 3d 865 (Fla. 3d DCA 2012). 


Qualifications have been liberally defined by the federal courts.  An expert may qualify 


as “specialized knowledge” gained through experience, training, or education.”10  If the expert 


meets the liberal minimum qualifications, then any attack on the level of his expertise goes to 


credibility and weight, not the admissibility of the expert’s opinion.11  


An expert’s qualifications go to the “first prong of Daubert’s inquiry, ‘an expert’s 


overwhelming qualifications may bear on the reliability of his proffered tesetimony’ even if they 


are by no means a guarantor of reliability.”12  


		 Expertise matters.  Under Florida law, the expert is required to “stay in his own lane”.  If 


an expert renders an opinion beyond his expertise, the expert will be prevented from testifying by 


the trial judge.  This makes commons sense.  So, before you hire an expert on a particular 


subject, make sure the expert has the requisite credentials to render opinion on the topic.  I had a 


traumatic brain injury case involving an “unhelmeted motorcyclist.”  This was a very difficult 


case due to the “motorcycle prejudice” and the fact the brain-injured client was not wearing a 


helmet at the time of his crash.  The defense hired one of Florida’s top radiology experts who 


																																																													
10	McCullock v. H.B. Fuller, Co., 61 F.3d 1038 (2nd Cir. 1995). 
11	Kannankeril v. Terminix Intern., Inc., 128 F.3d 802 (3rd Cir. 1997).  
12	Tampa Bay Water v. HDR Engineering, Inc., 731 F.3d 1171 (11th Cir. 2013). 
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was known as the “father of the MRI.”  The problem is he was hired to opine that a “helmet 


would have mattered” (i.e., a helmet would have prevented or mitigated my client’s closed head 


injuries).  We filed a motion in limine to block his testimony because he was “outside his lane” 


of expertise and was wholly unqualified to render such opinions.  The trial court agreed and 


prevented this radiologist from rendering opinion about a subject that was outside the scope of 


his expertise.     


3. Is the Expert’s Opinion Reliable?  


Under Daubert, reliability is paramount.  “Whether basing testimony on professional 


studies or personal experiences, an expert must employ in the courtroom the same level of 


intellectual rigor that characterizes the practice of an expert in the relevant field.”13  This is the 


prong of the Daubert analysis where the gatekeeper tests whether or not the expert opinion is 


“trustworthy”.  Under the Daubert standard, in order to testify in accordance with Rule 702, an 


expert must offer opinions that are scientifically trustworthy or reliable and relevant.  Daubert, 


supra.  The Federal Rules impose a special obligation upon a trial judge to “ensure that any and 


all scientific testimony . . . is not only relevant, but also reliable.”  Kumho Tire Co., Ltd. v. 


Carmichael, 526 U.S. 137, 147 (1999), quoting Daubert.  By definition,“reliability” means 


“evidentiary reliability”.  The Daubert Court defined “evidentiary reliability as “trustworthiness . 


. . In a case involving scientific evidence, evidentiary reliability will be based upon scientific 


validity.”14   


 


 


																																																													
13	Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152 (1999). 
14	Daubert at 590.	
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Joiner—Connecting the Dots (Analytical Gaps Not Allowed) 


The “reliability” prong focuses on the principles and methodology, not the expert’s final 


conclusions.  In Joiner, the U.S. Supreme Court stated the trial court’s gatekeeping assessment 


should focus “solely on the principles and methodology and not the conclusions they generate.”   


But, as Justice Rehnquist said in Joiner, “conclusions and methodology are not entirely distinct 


from one another… nothing in Daubert requires a district court to admit opinion evidence which 


is connected to existing data only by the ipse dixit of the expert.  A court may conclude that there 


is too great an analytical gap between the data and the opinion proffered.”15      


C. “Pure Opinion” Testimony Abolished by Daubert Amendment 


Prior to 2013, Florida law allowed expert opinion based upon an expert’s personal experience 


and training on any given topic.  The “pure opinion” testimony of an expert was not subject to 


Frye.  However, the 2013 Legislature abolished “pure opinion” testimony by experts in Florida 


as permitted by Marsh v. Valyou, 977 So.2d 543 (Fla. 2007).  Pure opinion testimony has been 


described as the “because I say so” testimony or ipse dixit.16   	By adopting the Daubert standard, 


the Florida Legislature, in its codification of the federal Daubert test, made clear that “pure 


opinion testimony” was no longer admissible.17  “Pure opinion testimony” is testimony based 


only on the personal experience and training of the expert.18  In Perez v. Bell South 


Telecommunications, Inc., 138 So.3d 492 (Fla. 3d DCA 2014), the Third DCA assessed the 


admissibility of expert testimony under the Daubert test.  In doing so, it reviewed the “pure 


																																																													
15	Joiner, 522 U.S. at 141. 
16 “Ipse Dixit” is translated from Latin to mean “He, himself, said it”.  It has been described as an assertion without 
proof or a “dogmatic expression of opinion.” 
17 Booker v. Sumter County Sheriff’s Ofice/N. Am. Risk Serv., 166 So.3d 189 (Fla. 1st DCA 2015)(“The Legislature’s 
adoption of the Daubert standard reflected its intent to prohibit ‘pure opinion testimony…’”).   
18	See, Marsh v. Valyou, 977 So.2d 543 (Fla. 2007).  	
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opinion” testimony exception to the Frye test – the exception specifically rejected by the Florida 


Legislature in 2013.  The Perez court identified examples of “pure opinion” testimony: 


[T]estimony of a neurologist, based upon clinical experience alone, 
that the failure of physicians to perform a caesarian operation on a 
mother in labor caused brain damage to her child at birth, 
Gelsthorpe v. Weinstein, 897 So. 2d 504, 510 (Fla. 2d DCA 2005); 
testimony of an ophthalmologist, based on experience and training, 
that the exposure of an eye to polychlorinated biphenyles (PCBs) 
causes cataracts, Florida Power & Light Co. v. Tursi, 729 So. 2d 
995, 996-97 (Fla. 4th DCA 1999); testimony of medical experts of 
recognized relationship or association between trauma and the 
onset of fibromyalgia, based on clinical experience, State Farm 
Mut. Auto. Ins. Co. v. Johnson, 880 So. 2d 721, 722-23 (Fla. 2d 
DCA 2004); see generally 24A Fla. Jur. Evidence, § 1104.  Id. at 
496-97.  The common thread running through these examples is 
that “pure opinion” testimony is based only on clinical experience 
and training; in contrast, the cornerstone of § 90.702 is relevance 
and reliability based on scientific knowledge.  See Daubert, 509 
U.S. at 590, 113 S.Ct. 2786 (explaining that “the subject of an 
expert’s testimony must be ‘scientific knowledge.”). 


In the Preamble to the statutory amendment to section 90.702, the Florida Legislature clearly 


expressed its intent to abolish pure opinion testimony.  Under Daubert, “subjective belief and 


unsupported speculation” are inadmissible.19    


Abuse of Discretion 


Abuse of discretion is the “standard of review” of a trial court’s decision on the admissibility of 


expert testimony.20  	


Conflicting Evidence—Weight vs. Admissibility 


An expert’s opinion should not be excluded solely because of conflicting expert opinions (or 


because it took scientific judgment to form the expert’s opinion).   A jury is still the final arbiter 


																																																													
19	Daubert 509 U.S. at 590 (U.S. 1993); Perez v. Bell South, 138 So.3d 492 (Fla. 3rd DCA 2014).	
20	See, Joiner at 143.	 
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of the weight of the testimony and the credibility of the competing experts.   Remember, under 


Daubert, an expert does not need to be impervious to cross examination. For instance, if an 


expert fails to review certain interrogatories and records, that goes to the weight of his testimony, 


not the admissibility.  Mathis v. Langkowsky, 65 F.Appx. 373 (3rd Cir. 2003).  	


SECTION 90.403, Fla. Stat.—PROBATIVE VALUE vs. UNFAIR PREJUDICE OF 
EXPERT TESTIMONY 


 
 Expert testimony must be trustworthy and reliable under Daubert. However, an expert’s 


testimony must also pass the 90.403 test.  Under section 90.403, the trial court must also 


determine whether the probative value of an expert’s opinion outweighs the unfair prejudice of 


the expert’s testimony.  Per section 90.403, “relevant evidence is inadmissible if its probative 


value is substantially outweighed by the danger of unfair prejudice, confusion of issues, 


misleading the jury, or needless presentation of cumulative evidence.”21    Florida courts have 


applied the § 90.403 balancing test to the admissibility of relevant evidence in a myriad of 


circumstances.  For example, in a medical malpractice trial relating to the plaintiff’s carpal 


tunnel release surgery, it was determined that any probative value of evidence that the plaintiff 


used marijuana was outweighed by the prejudicial effect of such evidence. See, Shaw v. Jain, 


914 So. 2d 458 (Fla. 1st DCA 2005).  Similarly, the trial court acted within its discretion in 


concluding that the probative value of a video simulation that the defense expert witness 


prepared regarding an automobile accident was substantially outweighed by possibility of unfair 


prejudice in motorist’s personal injury action arising from accident; trial court determined that 


the jury was likely to place undue and extraordinary emphasis on simulation.  § 90.403, Fla. 


Stat., Coddington v. Nunez, 151 So. 3d 445 (Fla. 2d DCA 2013). 


																																																													
21	See, Zecchino v. State, 691 So.2d 1197 (Fla. 4th DCA 1997); LaVillarena, Inc. v. Acosta, 597 So.2d 336 (Fla. 3rd 
DCA 1992).    	
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The reason for these rules relating to expert testimony is to insure a fair trial, free of 


undue and unfair prejudice and unreliable evidence.  An expert’s testimony carries great weight 


and importance, “[i]ndeed, because expert testimony can be very powerful,  it is essential to 


ensure that only scientifically reliable methods are used to produce the opinions offered to a 


jury.”  Morehouse v. Louisville Ladder Group, LLC, 151 F.3d 269 (5th Cir. 1998).  In functioning 


as a gatekeeper, the court must focus on the principles, methodology, and data on which the 


expert relies.22  He cannot simply walk into trial and, after laying out his qualifications, provide 


the jury with misleading “expert witness” testimony. 


PASSING THE DAUBERT-TEST—PRACTICAL CONSIDERATIONS  


The following are some thoughts about applying Daubert to experts in the matrimonial or 


custody cases.   


Matrimonial Experts 


I don’t practice matrimonial law.  However, I understand that there are several experts 


that are routinely used in this practice.  Up until July 1, 2013, these experts rarely, if ever, faced a 


Frye challenge because their testimony was not premised upon “new or novel scientific 


techniques”.  Rather, most of the expert testimony in a divorce case deals with the division of 


money and custody of children.   


The following experts are utilized in this practice and should be Daubert-compliant.   


Ø CPAs 


Ø Mental Health (ability to work and parenting issues) 


Ø Business Valuation 


Ø Life Style Analysis (alimony) 
																																																													
22	Daubert at 592-93.      	







15	
	


Ø Business Income for Support 


Ø Appraisers (real property) 


Ø Appraisers of personal property (art, cars, coin collections) 


Ø Vocational Experts (income for support) 


Testing the Basis of Expert’s Opinions 


The expert does not need to be 100% certain on his opinions.  The proponent of the expert 


must show by a preponderance of the evidence that the expert’s opinions are reliable. Whether 


you are trying to block opposing counsel’s expert from testifying or trying to bullet-proof your 


own expert, you should consider the following: 


Ø Qualifications 


The expert’s qualifications matter.  Moreover, your expert’s area of expertise must correlate 


with the subject matter about which he is to render opinion.  You cannot have an expert in 


automobile mechanics render an opinion boat mechanics.  In the personal injury world, 


oftentimes a defense attorney will present a biomechanical expert to render injury causation 


opinions—clearly outside his wheelhouse.  Consider the following questions relating to an 


expert’s qualifications: 


§ Expert’s background/training/education? 


o Education—college/post-graduate 


o Work/”on the job” training 


o Experience  


o Academic knowledge 


§ Awards, recognitions, certifications in field of expertise? 
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§ Sources of Information on this case 


o Conduct own research? 


o Authorities or studies? 


o Documents, depositions or other case-generated materials? 


o Need any additional materials? 


§ Does expert’s work relate, in any way, to the subject matter of opinions? 


o Any differences between expert’s work and subject of opinions? 


o How often does expert engage in work relating to subject of opinions? 


o Did expert exceed his field of expertise when positing opinions in this case? 


o Did any of the assumptions for expert’s opinion come from other 


disciplines? 


o Does expert defer to other expert in areas not in his experience/background? 


§ Publications, speaking engagements, television appearances of expert 


Ø Reliability 


§ Can the opinions be tested? 


§ Have the opinions been subject to peer review and publication? 


§ What is the known or potential error rate in the opinions? 


§ Have the opinions been generally accepted in the relevant expert 


community?   


§ Flaws in Analysis/Assumptions:   


o What are the factual assumptions in forming opinion? 


o Did the expert include all relevant variables in determining his 


opinions in the case? 
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§ Intellectual rigor:  Did expert use same intellectual rigor in litigation as he 


would in his work place? 


§ Alternative explanations:  Did the expert rule out alternative 


explanations/causes? 


Ø Sufficiency of Data and Information (to form opinions) 


The expert must have sufficient information and data to formulate an opinion.  While 


most of these attacks on the expert go to the weight, and not the admissibility, of the expert 


opinions, the expert should be tested relating to the information upon which the expert bases 


his opinions, including: 


§ What materials were you provided?  Did you request additional materials? 


o Request additional information? 


o Significance of information reviewed? 


§ Studies:  Are the studies “related” to the issues in your case?  Are there 


any weaknesses in the studies? 


§ Anecdotal Case Reports:  An isolated case report is considered to be 


insufficient scientific basis for an expert opinion. 


Blocking the Opposing Party’s Expert 


Timely Objection 


You should raise a Daubert objection to an expert witness by filing a pre-trial motion in limine.  


If you wait until trial, the trial court may prohibit a Daubert challenge.23  Although the timeliness 


of your objection will involve the trial court’s discretion, there have been several federal 
																																																													
23 Rojas v. Rodriguez, 185 So.3d 710 (Fla. 3rd DCA 2016); Feliciano-Hill v. Principi, 439 F.3d 18 (1st Cir. 
2006)(“… Daubert generally contemplates a gatekeeping function, not a “gotcha” function”).   
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decisions where the courts refuse to consider an untimely filed Daubert challenge.   Therefore, 


file your Daubert motion well before trial.  


Specifically Identify the Defects in Expert Opinions 


You must specifically identify the problems with the expert’s opinions.  You must put the 


opposing counsel on “notice” of the specific defects in opposing counsel’s expert opinion so he 


can have an opportunity to address any perceived defect in his expert’s testimony.  Booker v. 


Sumter County Sheriff’s Office/N.A. Risk Services, 166 So.3d 189 (Fla. 1st DCA 2015).   As the 


Booker court recognized, the objection “should include, for instance, citation to ‘conflicting 


medical literature and expert testimony.’”24   


Prepare Your Expert for the Daubert Challenge 


You should prepare your expert for an impending Daubert challenge and make certain that the 


expert’s underlying methodology is reliable.  You should press your expert with the same 


qualifications and reliability queries referenced above.  At your expert’s deposition, you should 


consider conducting cross-examination of your expert to establish his qualifications, 


methodology (reliability) and the helpfulness of the expert opinions.  You should bullet-proof 


your expert by doing the following: 


Ø Provide your expert with all necessary studies, records and depositions to review before 


rendering any opinions; 


Ø Make sure your expert is aware of any studies supporting his opinion; 


																																																													
24	Booker at 193 (“setting forth unsubstantiated facts, suspicions, or theoretical questions regarding the expert’s 
qualifications are not sufficient”). 
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Ø Make sure your expert has the requisite credentials to opine about the subject matter and 


remember—the better credentialed your expert, the more reliable his opinions; and, 


Ø Understand your expert’s methodology in arriving at his opinions. 


CONCLUSION  


Under Frye, the threshold burden the proponent must show is what the relevant scientific 


community believes and generally accepts.  The proponent of the expert testimony does not need 


to have familiarity with the scientific methodology.  Under Daubert, there is an extra step.  The 


proponent of the expert testimony must also prove the merit of the scientific basis underlying the 


expert witness testimony.  Thus, the biggest difference is the “reliability” analysis required by 


the trial court on a contested expert’s opinions.  Remember, the trial court does not consider the 


substance of an expert’s conclusions; the judge only considers the qualifications, methodology 


and helpfulness of the expert and the expert’s opinions.  The trial court’s job is to prevent 


speculative and unreliable evidence from being presented at trial.   


Based upon the Florida Supreme Court’s failure to adopt Daubert, you should prepare 


your expert to comply with both Frye and Daubert.  If the 90.702 Amendment is deemed 


procedural and is adopted by the Florida Supreme Court, then the Daubert Amendment will be 


applied retroactively to all cases that accrued before the July 1, 2013 effective date of the 


Daubert Amendment.  If the Daubert Amendment is deemed substantive and approved by the 


Florida Supreme Court, then Daubert would apply to all cases arising after the effective date of 


the law.  Finally, if the Daubert Amendment is deemed procedurally or substantively 


unconstitutional, then you’ll be operating under the Frye Rule.   Either way, you need to have a 


belt and suspenders approach to attacking the opponent’s experts and bullet-proofing your 


experts.  
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I. PETITION FOR PROTECTION AGAINST DOMESTIC VIOLENCE - FLORIDA 
STATUTE § 741.30   


 
The statute that authorizes the issuance of domestic violence injunctions is § 741.30 entitled 


Domestic Violence; Injunction; Powers and Duties of the Court and Clerk; Petition; Notice and 
Hearing; Temporary Injunction; Issuance of Injunction; Statewide Verification System; 
Enforcement.  That statute allows a person to seek an injunction for protection against domestic 
violence based upon a sworn petition if he or she is the victim of domestic violence and/or has 
reasonable cause to believe that they are in imminent danger of becoming a victim of any domestic 
violence.  This is a statutory remedy which can and does exist separate and apart from any other 
domestic proceeding that might be pending.  In addition, the statute provides that .30 will take 
precedence or priority over any existing orders under a Chapter 61 proceeding. 
 


Domestic violence is defined under § 741.28 as the following:  Any assault, aggravated 
assault, battery, aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking, 
kidnapping, false imprisonment, or any criminal offense resulting in physical injury or death to one 
family or household member by another family or household member.  
 


The statute then defines family and household members as including spouses, former 
spouses, persons related by blood or marriage, persons who are presently residing together as if a 
family or who have resided together in the past as if a family and persons who are parents of a child 
in common regardless of whether or not they have been married.  It does make the exception that 
persons who have a child in common, the family and household members must be currently residing 
or have in the past resided together in the same dwelling unit.   
 


Section 741.29 dealing with the investigation of domestic violence incidents and notice to 
victims of domestic violence specifically requires law enforcement who are investigating a domestic 
violence event to give certain information to the victim including a Legal Rights and Remedies 
Notice to Victims which is to include a summary of § 741.30.  The statute also references law 
enforcement to Florida Statue '901.15 which allows for the immediate arrest of a person where 
there is probable cause to believe that the person has committed an act of domestic violence, even 
though it might be identified as a misdemeanor and would otherwise not be basis for an arrest. 
Florida Statute  § 901.15 allows for the arrest for domestic violence no matter when and how it 
occurred. 
 


Florida Statute § 741.2901 identifies the prosecutorial legislative intent as one where 
domestic violence is to be aggressively prosecuted and "treated as a criminal act rather than a private 
matter.  For that reason, criminal prosecution shall be the favored method of enforcing compliance 
with the injunctions for protection against domestic violence as both the length and severity of 
sentence for those found to have committed the crime of domestic violence can be greater thus 
providing greater protection to victims and better accountability of the perpetrators."  § 741.2901(2). 
 


Section 741.2902 identifies the legislative intent with regard to the judiciary's role in 
domestic violence cases and sets forth the proposition that judges while reviewing domestic violence 
cases are to focus on the safety of the victim, the victim's children and any other person who may be 
in danger and shall "exercise caution in releasing defendant." Fla. Stat. § 741.2902(1).  Section 
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741.2902 also instructs the court to remove the aggressor from the residence and to address such 
matters as temporary support, supervised visitation and fully informing the parties of the domestic 
violence statutes. The court is also to consider requiring the aggressor to complete a batterer's 
intervention program. 
 


Fla. Stat. § 741.30 outlines the framework for a court to consider in granting an injunction 
based upon domestic violence.  It states that a person’s right to seek an injunction is not affected by 
the fact that the person may have left the residence to avoid the domestic violence, which attorneys 
are not necessary for the filing of an injunction, and further states that the evidence may be by 
writing or under oath at a hearing.  The statute further prohibits the court from issuing mutual orders 
of protection, though it does allow separate requests for injunctions, one against the other, to be filed 
and heard.  It stands for the proposition that each individual’s request for injunction would have to 
stand on its own as a separate proceeding and that the court cannot simply enjoin each party from the 
other under the same proceeding.  The statute also prohibits any requirement of a filing fee or any 
other monetary requirement for the filing of a petition for injunction.  Similarly, it does not require a 
bond to be filed, even though the issuance of the injunction may otherwise have a significant effect 
on the respondent. 


 
Further the statute outlines what factors are to be considered as relevant by the court in 


determining whether or not a petitioner has reasonable cause to believe he or she is in imminent 
danger of becoming a victim of domestic violence.  These are follows: 
 


1. The history between the petitioner and the respondent, including threats, 
harassment, stalking and physical abuse. 


 
2. Whether the respondent has attempted to harm the petitioner or family members 


or individuals closely associated with the petitioner. 
 


3. Whether the respondent has threatened to conceal, kidnap or harm the petitioner’s 
child or children. 


 
4. Whether the respondent has intentionally injured or killed a family pet. 


 
5. Whether the respondent has used or has threatened to use against the petitioner 


any weapons, such as guns or knives. 
 


6. Whether the respondent has physically restrained the petitioner from leaving the 
home or calling law enforcement. 


 
7. Whether the respondent has a criminal history involving violence or the threat of 


violence. 
 


8. The existence of a verifiable order of protection issued previously or from another 
jurisdiction. 
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9. Whether the respondent has destroyed personal property, including but not limited 
to, telephones or communication equipment, clothing or other items belonging to 
the petitioner. 


 
10. Whether the respondent engaged in any other behavior or conduct that leads the 


petitioner to have reasonable cause to believe that he or she is in imminent danger of 
becoming a victim of domestic violence. 


 
The statute also creates a domestic and repeat violence injunction statewide verification 


system within the Department of Law Enforcement to maintain all records and information in this 
regard for all purposes, including verification purposes.  It further requires that the clerks of the 
various courts forward information to the sheriff’s office and to the Department of Law 
Enforcement. The statute also requires that a respondent who has been arrested by law enforcement 
for a violation of the injunction is to be held in custody until brought before the court (as 
expeditiously as possible) for the purposes of enforcing the injunction and for admittance to bail. 
 
II. VIOLATION OF AN INJUNCTION FOR PROTECTION AGAINST DOMESTIC 


VIOLENCE - FLORIDA STATUTE § 741.31  
 


This statute outlines the procedures and the remedies available for a violation or an alleged 
violation of an injunction for protection against domestic violence.  It instructs the clerk of the circuit 
court to assist the petitioner in preparation of an affidavit in support of the violation or by directing 
the petitioner to an office operated within the circuit where such assistance can be given.  The statute 
also requires that this information be forwarded immediately to the state attorney of that circuit and 
to the judge designated to be the appropriate court to receive affidavits and violations.  Should there 
be an allegation of a crime, the information should also be forwarded to law enforcement which is 
under the obligation to complete its investigation within 20 days of receipt and forward the 
information or its report to the state attorney.  This statute then gives the state attorney's office 
30 working days to determine whether or not the state will proceed with filing criminal charges or 
whether it will prepare a motion for an order to show cause for criminal contempt against the 
respondent.  The state attorney's office may also file a notice that the case remains under 
investigation or is pending if that is appropriate.  The statute also gives the court, if it is familiar with 
the case, the ability to immediate issue an order of appointment of the state attorney to file a motion 
as to why the respondent should not be held in contempt of court.  Lastly, if the court does not issue 
an order for appointment of the state attorney, it shall still notify the state attorney that the court is 
proceeding to enforce the violation through criminal contempt. 
 


This statute states that a willful violation of an injunction including any of the following: 
 


1. Refusing to vacate the dwelling that the parties share; 
 


2. Going to or being within 500 feet of the petitioner's residence, school, place of employment 
or a specified place frequented regularly by the petitioner and any named family or 
household member' 
 


3. Committing an act of domestic violence against petitioner; 
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4. Committing any other violation of the injunction through an intentional unlawful threat, 


word, or act to do violence to the petitioner; 
 


5. Telephoning, contacting or otherwise communicating with the petitioner directly or 
indirectly, unless the injunction specifically allows indirect contact through a third party; 


 
6. Knowingly and intentionally coming within 100 feet of the petitioner's motor vehicle 


whether or not that vehicle is occupied; 
 


7. Defacing or destroying the petitioner's personal property including the petitioner's motor 
vehicle or; 


 
8. Refusing to surrender firearms or ammunition if ordered to do so by the court; 


 
and further states that such a violation is  a misdemeanor of the first degree.  It's also a misdemeanor 
of the first degree for a person to violate an injunction by having in his or her care, custody, 
possession or control any firearm or ammunition. 
 


This statute does give a caveat that allows for state or local officers as defined by Florida 
Statute § 943.10, when they hold an active certification, to receive or possess a firearm and 
ammunition for use in performing their official duties on behalf of the officer's employing agency,  
unless otherwise prohibited.   
 
III. OTHER TYPES OF INJUNCTIONS FOR PROTECTION – FLORIDA STATUTE § 


784.046  
 


A. REPEAT VIOLENCE 
 


  There are several other types of violence injunctions which are now allowable under Florida 
Statute § 784.046 – the first one being Repeat Violence.  This Statute identifies ‘violence’ as the 
same violent acts as utilized in Chapter 741 to include assault, aggravated assault, battery, 
aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking, kidnapping, false 
imprisonment or any criminal offense resulting in physical injury or death by a person against 
another person.  It also identifies repeat violence as being two incidents of violence or stalking 
committed by the respondent, one of which must have been within six months of filing the petition, 
which are directed against the petitioner or the petitioner's immediate family member.  This statute 
creates a specific cause of action for protection in cases of repeat violence. 
 


This Statute also sets out similar requirements on the clerk of the court to have the 
appropriate forms available and states further that there will be no fee for the filing of such an 
injunction.  As to repeat violence, if the court determines that there is an immediate and present 
danger of repeat violence, the injunction may issue. 


 







5 
 


It should be noted that under the Repeat Violence Statute telephone threats alone are not an 
assault for purposes of issuing the injunction. Johnson v. Brooks, 567 So. 2d 34 (Fla. 1st DCA 
1990). 


 
 The repeat violence statute was crafted to address those issues where the petitioner is not in a 


domestic relationship with the party against whom the petitioner is seeking protection.  This also 
involves people who are secondary to the initial relationship, such as a former spouse to a new 
spouse, former lover to a new lover, co-worker relationships, school mates, neighbors and 
roommates.  It is for this reason that the repeat violence injunction requires more specific pleading of 
the events which led to the request for the injunction.  As compared to domestic violence cases, 
where the threats or reasonable belief of imminent danger is sufficient, in repeat violence matters 
there must have been two prior acts of violence or stalking in order for relief to be granted.  One act, 
no matter how serious, will simply not form a proper basis for a repeat violence injunction.  
However, there is a case where the repeated videotaping of a neighbor did constitute stalking for 
purposes of this statute.  See Goosen v. Walker, 714 So. 2d 1149 (Fla. 4th DCA 1998); see also Rae 
v. Flynn, 690 So. 2d 1341 (Fla. 3d DCA 1997) (where barking dogs coupled with ongoing threats 
were sufficient where petitioner was unreasonably disturbed). 
 


B.   DATING VIOLENCE 
 
Dating violence is violence between individuals who have or have had a continuing 


significant relationship of a romantic or intimate nature.  The existence of a relationship shall be 
determined based upon the following factors: 


 
1. The dating relationship must have existed within the past six months, 


 
2. The nature of the relationship must have been characterized by the expectation of 


affection or sexual involvement and, 
 


3. Frequency and type of interaction between the persons involved must have included 
that the persons have been involved over time on a continuous basis during the 
course of the relationship.   


 
This term is not to include violence in a casual acquaintanceship or violence between 


individuals who only have engaged in ordinary fraternization in a business or social context.  This 
was meant to limit the applicability of this section of the Statute to those true, ongoing and existing 
romantic relationships. 


 
For entry of the temporary injunction, the petitioner must be a victim of dating violence and 


have reasonable cause to believe that he or she is in imminent danger of becoming a victim of 
another act of dating violence.   


 
In dating violence cases the court simply needs to find that the relationship existed within the 


past six months; it was characterized by an expectation of affection with sexual involvement under 
the frequency and type of the interaction was that they were involved over time on a continuous 
basis. 
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Another item specific to the context of a dating violence event, is that the law enforcement 


officer responding to an incident is instructed to handle the incident pursuant to the arrest policies 
outlined in Florida Statutes § 901.15 which states that whether or not an arrest is made, the officer 
shall make a written police report that is complete and clearly indicates that the alleged offense was 
an incidence of dating violence.  That report is then required to be given to the officer’s supervisors 
and filed with the law enforcement agency in a manner that would permit data on dating violence to 
be compiled, including physical injuries, grounds for not arresting anyone, or for arresting two or 
more parties, and documents that the legal rights and remedies notice was given to the victim.  
Further, the law enforcement officer is advised, whenever possible, to obtain a witness statement 
from the victim and witnesses concerning the allegations of dating violence.  The decision to arrest 
shall not require consent of the alleged victim or consideration of the relationship of the parties.  The 
statute states that in a situation where the law enforcement officer has probable cause to believe that 
two or more persons have committed a misdemeanor or felony, the officer shall try to determine 
which was the primary aggressor and that arrest is the preferred response only with respect to the 
primary aggressor and not the preferred response with respect to the person who acts in a reasonable 
manner to protect or defend him or herself.   


 
C. SEXUAL VIOLENCE 


 
Per Florida Statute § 784.046(c) - sexual violence is defined as one incident of sexual battery 


as defined by Chapter 794; a lewd act, lewd or lascivious act as defined by Chapter 800 committed 
on or in the presence of a person younger than 16 years of age; luring or enticing a child as described 
in Chapter 787; sexual performance by a child as described in Chapter 827 or any other forcible 
felony wherein a sexual act is committed or attempted regardless of whether or not criminal charges 
based on the incident were filed, reduced or dismissed by the State Attorney.   


 
This specific provision was carved out in order to allow protection for a person who is a 


victim of only one act of sexual violence, but is not in a domestic or dating relationship with the 
perpetrator.  In effect, this closes the gap between repeat violence and dating violence but in a non-
domestic relationship. 


 
Under this portion of the statute, the person must have reported the sexual violence to a law 


enforcement agency and must be cooperating in any criminal proceeding against the respondent, 
regardless of whether or not charges have been filed, reduced or dismissed. This is also an 
appropriate remedy in a matter where the respondent who committed the sexual violence was 
sentenced to imprisonment for that act and the respondent’s term has expired or is due to expire 
within 90 days following the filing of the petition.   


 
In the case of sexual violence, the temporary injunction is effective for 15 days following the 


respondent’s release date from incarceration.  Another difference in sexual violence is that the 
service of process, while it can still be affected by sheriff or law enforcement officer, may also be 
shifted to a correctional officer at the state prison if the respondent is incarcerated.  Similarly, the 
injunction can be made permanent and effective indefinitely until modified by the judge or to expire 
at a date certain at the judge’s discretion. 
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D.  SEXUAL CYBER-HARASSMENT 
 
 The Florida Legislature has also recently passed a new statute, 784.049, dealing with 
sexual cyber harassment.  Specifically, sexual cyber-harassment means to publish a sexually 
explicit image of a person that conveys personal identification of the depicted person to an 
Internet website without the person's consent, for no legitimate purpose, and with the intent of 
causing substantial emotional distress to the depicted person.   
 
This statute makes such an event a first-degree misdemeanor first offense and if there is a prior 
conviction, then it becomes a third-degree felony.  The statute also gives law enforcement the 
authority to arrest without warrant based upon probable cause to believe a violation has occurred. 
 
 The aggrieved person is also authorized to seek injunctive relief, which, in effect, is a 
very similar injunction to a stalking injunction.  Interestingly, this section goes on to allow for 
monetary damages to include at least $5,000.00 or actual damages incurred, (whichever is 
greater) and reasonable attorney's fees and costs incurred.  This statute is unique in that it is the 
only statute allowing for injunctive relief which allows for such injunctive relief and awards 
attorney's fees, cost and liquidated damages. 


 
 
 
 


THE COMMONALITIES BETWEEN THESE TYPES OF INJUNCTIONS 
 
In all of these additional types of violence injunctions under Florida Statute § 784.046, any 


person who is a victim of the violence is authorized to file for the injunction. Additionally, a parent 
or legal guardian is authorized to file on behalf of a minor child living in the home, but only if the 
adult was an eyewitness to, or has direct physical evidence of, or affidavits from eyewitnesses of, the 
specific facts and circumstances that form the basis of the injunction, if the party against whom the 
injunction is sought is also a parent, stepparent, or legal guardian of the minor child. This provision 
exists to protect a parent or stepparent from misusing the injunction proceeding against another 
parent or stepparent. If the petitioner is not such a related person, reasonable cause to believe that the 
minor child is a victim of repeat violence is sufficient. 


 
The statute also requires that a similar program be established for the dating, sexual, and 


repeat violence injunction to include a state-wide verification system within Department of Law 
Enforcement and requires the clerk of the court to forward copies of the injunction to the sheriff who 
is to make that information available to other law enforcement agencies by electronically 
transmitting such information to the Department. 


 
Similarly, if a violation of injunction is alleged and law enforcement arrests an offender of 


under either repeat, sexual, or dating violence, then the person is to be held in custody and brought 
before the court as expeditiously as possible for the purposes of enforcing the injunction and for 
admittance to bail. 
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The relief available under repeat, dating, or a sexual violence injunction is similar to that a 
domestic violence injunction and includes restraining the respondent from committing acts of 
violence; or abuse or from acts of violence, abuse, threats or harassment of contact with the 
petitioner or any member of the petitioner's immediate family; prohibit the respondent from going to 
the residence of the petitioner as well as from petitioner’s place of employment or school or other 
places frequented by the petitioner; it may also order the respondent to temporarily surrender all 
firearms and ammunition and other such relief as the court deems necessary.  Similar to domestic 
violence, these injunctions will be in place for 15 days and a hearing is to be set.  Upon issuance of a 
permanent injunction, the court may also order the respondent in addition to above to participate in a 
certified batterer's intervention program or may refer the petitioner to a certified domestic violence 
center, community support groups, etc.  Permanent injunction will be effective definitely until 
modified or dissolved by the court or it may expire at a date determined by the court. 


 
One element missing in Florida Statute § 784.046 is that nowhere does it require that dating, 


repeat, or sexual violence injunction hearings be recorded as is required for domestic violence 
injunction proceedings under § 741.30.  


 
Another concern with these types of Injunctions is that prosecutors are now either showing 


up in court at the hearings, or reviewing the tapes of these hearings for information or admissions (or 
at least inconsistencies) regarding the criminal defendant’s testimony. Be wary that your client may 
give testimony necessary for addressing issues including child contact, financial abilities, or other 
matters that may come back to haunt him/her in a criminal prosecution. 


 
Other concerns regarding injunctions are the consequential effects of those orders. This can 


include: 
1. Driver’s license suspensions from failure to pat court ordered support. 
2. Contempt citations for failure to comply with Court Orders. (discussed below) 
3. Court ordered counseling that may or may not carry a full confidentiality protection, 


thereby exposing the client to forced discovery in a future criminal case. 
4. A conviction in a criminal matter can then be used to limit timesharing with a child, 


up to and including denial of contact for the more serious felony charges. 
 
 


        There is always the concern that orders entered in each arena may conflict with each other, as 
they are entered, usually, without knowledge of the other Court’s ruling. For example, a family court 
may allow contact, where a bond release condition may prohibit any contact; or financial obligations 
ordered may be conflicting. In such cases, the orders must be coordinated by counsel, or the client 
must be restrained by the conditions of each order individually. While courts can add restrictions to 
behavior, neither court can override a restriction of the other, without consent. When in doubt, the 
client is to comply with restrictions imposed by both orders. 


 
IV. THE INTERSECTION OF FAMILY LAW AND CRIMINAL LAW 


 
A. FIFTH AMENDMENT OF THE UNITED STATES CONSTITUTION IN   


THE CONTEXT OF DOMESTIC VIOLENCE 
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The Fifth Amendment of the U.S. Constitution states in relevant part that “no person shall be 
compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty or 
property without due process of law.” 
 


While this traditionally applies to a criminal defendant's right not to be compelled to testify 
against himself, it has ongoing applications in all civil matters, including divorce cases.  That is, the 
privilege also attaches to any witness in any judicial proceeding, be it civil or criminal.  The United 
States Supreme Court decided this back in 1977 in the case of Lefkowitz v. Cunningham, 431 U.S. 
801 (1997).  Once it is determined that a witness is faced with a risk of incarceration that is 
substantial and real, then the privilege applies.  Hoffman v. United States, 341 U.S. 479 (1951). 
 


This privilege, of course, has particular relevance in dealing with domestic violence matters 
because while the temporary injunction is entered without the benefit of hearing, the review hearing 
does give the respondent the opportunity to contest the charges, but in doing so risks potential 
incrimination in possible criminal matters.  The criminal matter does not need to be pending at the 
time of the testimony, as there only needs to be the possibility of criminal prosecution.  In such a 
case, the privilege against compelled testimony has been upheld. 
 


This puts the practitioner and the respondent in an injunction case in a very precarious 
conundrum.  On the one hand, the respondent must be very cautious answering questions either of 
the court or opposing party's counsel regarding the events surrounding an allegation of domestic 
violence (or dating violence, sexual violence or repeat violence). Yet, failure to defend against the 
allegations that led to the temporary injunction will probably lead to an ongoing injunction and the 
potentially devastating consequences that are attendant thereto.  By failing to contest charges, the 
respondent could be removed from his or her home, be denied use or possession of firearm, negative 
impact on pending professional licenses, and possibly even be denied ongoing contact with his or her 
children. 
 


The conundrum is exacerbated by the fact that while a person, respondent or other witness 
has an absolute right to invoke their Fifth Amendment privilege, the court in a civil case (as opposed 
to a criminal matter) is free to impose varied sanctions including an inference against the party 
claiming the privilege, the dismissal of pleadings and the denial of affirmative relief.  The civil 
courts are free to impose most non-criminal sanctions on a party or witness who invokes a Fifth 
Amendment privilege.  This was addressed most succinctly in the case of Dodson v. Dodson, 855 
S.W.2d 383 (Mo. App. W.D. 1993) where the court stated: 
 


Although a party has the right to take the Fifth Amendment against self-incrimination 
in a civil case, the right is not without its price.  Where a party takes the Fifth 
Amendment in a dissolution action and thereby conceals pertinent information, the 
party is not entitled to affirmative relief when timely objection is made Y 
furthermore, whether asserted by the petitioner or the respondent, indication of the 
Fifth Amendment privilege will, in most case, require some form of judicial response 
of a remedial nature to eliminate any undue advantage which may flow from the 
ability to conceal pertinent evidence.  In this regard, the trial court is vested with 
discretion and fashioning an appropriate remedy to prevent the unfairness and 
disadvantage from the concealment of personal information.  Dodson at 385. 
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There are certain ways that the invocation of the Fifth Amendment rights can be overridden, 


such as in where the statutes of limitations of the alleged criminal act has run.  In such a case, the 
witness is not truly facing prosecution and the privilege against self-incrimination would not apply.  
A lesser used way to defeat this privilege is for the witness to be compelled to testify after a grant of 
immunity.  This would most probably need to be a transactional immunity grant by the state attorney 
in the prosecuting jurisdiction.  While this is unique, if it were granted, then the privilege would fail. 
 


B. OTHER CRIMINAL ACTIVITIES WHICH MAY BE ENCOUNTERED IN 
THE PRACTICE OF FAMILY LAW 


 
Often in domestic cases, one party or the other believes that a divorce proceeding is an 


opportunity to use the process as a great equalizer for everything that has happened badly to them 
during the term of the marriage.  People, whether it's your client or opposing client, often see this as 
an opportunity to dredge up every bad act performed or done by the other party, no matter how 
ancient, irrelevant or potentially devastating to the family unit as a whole that information might be.  
The following is a listing of possible information that can be presented in the context of a divorce 
case and some issues on dealing with that information. 
 


1. Tax crimes such as tax evasion or tax avoidance 
2. Drug use  
3. Theft of money or services from an employer 
4. Allegations of domestic violence 
5. Allegations of child abuse 
6. Allegations of elder abuse 
7. Adultery 
8. Possession of child pornography 
9. Perjury 


           10. Interception of Electronic Communications    
 


If you have the client who is making the allegations of criminal actions by the other party, 
you should counsel your client, as best you can, as to the potential outcomes of such allegations.  
While there are different ways to categorize these allegations of criminal conduct, be certain to 
counsel your client that a suggestion of abuse of either a child or an elderly person (parents or 
grandparents) requires mandatory reporting by certain individuals, and once that information is 
disclosed, it may have to be forwarded to authorities without further discussion or discretion. This 
can, of course, have devastating consequences on a family. 


 
Advise your client that the allegation of criminal behavior may well require the other party to 


hire counsel to represent him or her in that alleged criminal activity and that may work to diminish 
the existing marital assets, which would otherwise be available for distribution.  Even if those 
allegations are determined to be unfounded, the expense would be incurred and may well be 
identified as a marital debt, particularly if a judge determines that the allegations were not well 
founded, or were presented to gain tactical advantage, or for negative payback. 
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The client should also be counseled regarding his or her potential involvement in the ongoing 
criminal activity by the other side.  For example, in drug possession matters, just as in theft of 
services, tax crimes or other ongoing event crimes, a reporting client may find themselves in as bad a 
position as the active spouse as a prosecutor could easily charge a knowing spouse with either 
facilitation or accessory of the crime.  Of course, the client must also be aware that reporting 
criminal behavior by the other spouse may result in that spouse's loss of job or licensing, which 
would then affect the ongoing finances of the family, whether it be for alimony, child support or 
other financial matters.  Similarly, the client should be aware that their tacit approval of the 
offending spouse's behavior could lead to significant detriment to the reporting spouse as well.  For 
example, a spouse who alleges ongoing drug use by an opposing spouse but yet still allows that 
spouse to care for the children could easily find themselves in a position of reckless endangerment of 
a child or other type of criminal child abuse themselves. 


 
It should be part of your initial consultation with your client to advise of both the positives 


and the very dangerous negatives of such criminal allegations.  Encourage the client to discuss these 
matters in great detail with you before they contact the police.  The client should know that once the 
police get involved, they are not bound by negotiated settlements or a change in perspective by one 
spouse towards the other and law enforcement can move forward with their investigation regardless 
of the reporting spouse's present intent. If the client intends to go forward, you should consider 
consulting with a qualified criminal defense attorney and having that attorney meet with you and 
your client. 


 
The attorney should make the client aware that allegations of either child abuse, alcohol 


abuse, drug abuse, elder abuse will most certainly cause the Department of Children and Family 
Services to get involved with the family unit and that system alone can often cause more problems 
for the family unit then it helps. 


 
One of the largest areas of threatened acts or allegations is in the area of tax crimes.  This is 


where one spouse alleges that the other has cheated the IRS through under- and unreported income; 
unreported foreign bank accounts or other tax shelters; inaccurate or false tax returns and statements, 
including but not limited to claimed deductions for personal living expenses or business expenses 
that are not actually incurred or running cash through the business without properly reporting the 
cash.  


 
 It is these types of allegations, if true, and if investigated strike at the very financial heart of 


the family including diminishing assets available for distribution and income available for alimony 
and child support and other costs of litigation.  However, those possibilities pale in comparison to 
the harsh realities of what may happen to one or both spouses should such tax crimes be reported and 
investigated by the Internal Revenue Service.  At the very least, if the Internal Revenue Service 
determines it appropriate to reconfigure prior tax years, then an increase in tax liability back several 
years will carry with it not only the tax increase, but interest and penalties as well.  Often the interest 
and penalties on tax obligations more than a couple years old far exceed the actual principal tax that 
would otherwise have been due. 


 
Even if there is the potential that your accusing client is accurate regarding unclaimed or 


under-reported income or other tax issues, the true analysis should be what the affect is going to be 
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on the available resources for the family, both by looking into the tax allegations or deciding not to.  
However, once presented by the accusing client, the practitioner should be very cautious that 
communications in this regard be in writing and that the client be advised of all the positives and 
negatives attendant to such an allegation.  Both the client and the attorney need to be very cautious to 
attend to these allegations early on in the process.  Particular to employment income related 
allegations, the attorney must be very cautious not to involve an expert such as a forensic accountant 
until the tax issues have been addressed and resolved.  An expert accountant may be in the very 
difficult position of finding out information regarding these allegations. The expert’s information 
may not be protected by the normally used work product privilege, as that doesn’t exist in most tax 
investigations.  If the client intends to move forward with allegations, then the divorce lawyer should 
bring in a tax lawyer to advise the complaining client regarding the possibilities of what will happen 
to the marital estate once the investigation is undertaken and the disclosure is officially made. 
 


If the allegations are made against your client, then the domestic practitioner should 
immediately consider employing a criminal attorney to advise both the domestic practitioner and the 
client how to proceed.  One obvious step is to refuse to answer any questions in regard to the alleged 
criminal activity, as often there are many more complex matters that need to be addressed and 
resolved.  As an example, in a matter of improper tax filing, the accused spouse might be able to 
avoid criminal tax consequences by voluntarily disclosing and filing amended returns.  While that 
might be seen as acknowledging that the “horse is out of the barn,” often the Internal Revenue 
Service will take a better view of voluntary disclosures even if prompted by an angry spouse.  


 
 These allegations by a complaining client, whether they involve tax matters, abuse matters 


or other criminal activity, put the family law practitioner in a very difficult situation.  While the 
client wishes to “even the score” by having the spouse held liable for prior criminal activity, the 
attorney must be very careful because the threatening of criminal prosecution in order to gain 
advantage in a civil case is unethical behavior, and may be a crime in and of itself. 
 


It could be interpreted as Extortion which is a second-degree felony under Florida Statute § 
836.05 and is defined as follows: 
 


Whoever, either verbally or by a written or printed communication, maliciously 
threatens to accuse another of any crime or offense, or by such communication 
maliciously threatens an injury to the person, property or reputation of another, or 
maliciously threatens to expose another to disgrace, or to expose any secret affecting 
another, or to impute any deformity or lack of chastity to another, with intent thereby 
to extort money or other pecuniary advantage whatsoever, or with intent to compel 
the person so threatened, or any other person, to do any act or refrain from any act 
against his or her will, shall be guilty of a felony of the second degree, punishable as 
provided in Florida Statue § 775.082, § 775.083, or § 775.084. 


 
The attorney also must be very careful because should the matter proceed as a criminal tax 


matter, certain Internal Revenue Code sections hold that the client communication privilege, which 
is normally presumed to exist when expert accountants or CPA’s are brought in by an attorney, does 
not exist.  Attorney/client privilege does not exist for an accountant who is hired to testify in a 
divorce case and documents created by the accountant may not be work product in the case where 
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they have been prepared to support testimony.  Similarly, documents given by the client may very 
well lose the Fifth Amendment protection.  The attorney should, again, consider bringing in a tax 
lawyer and to have the tax lawyer hire an accountant specifically brought in to assist counsel in 
rendering legal services to the client. Under that scenario, the greatest protection is afforded to that 
communication. 
 


It is also very important to counsel the client who is considering disclosing tax concerns to 
the IRS that even as a cooperating spouse, he or she may well lose immunity and may not qualify for 
innocent spouse relief, as, by disclosing the information, they acknowledge that they were aware of 
it. 
 


If you represent the spouse who is accused with tax wrongdoing, caution the client that 
matters may soon get out of their control and that denying the existence of tax concerns can make 
the matter much worse.  Once the allegations have been levied, whether it be through initial 
negotiations, mediation, etc., the client should be aware that the accusing spouse may well follow 
through on threats and inform the IRS of the allegations and try to become a cooperating witness.  
Your client can be required to give under oath statements, and false or incomplete statements under 
this scenario can lead to even more criminal prosecution.  Both the attorney and the client must now 
view the question of whether or not to comply with mandatory disclosure under the filter that this 
information may well be utilized in future tax prosecutions.  While it may be necessary to assert the 
Fifth Amendment privilege referenced above it, still carries with it the negative inferences that a 
divorce court can impose.  The same mandatory disclosure requirements under state rules regarding 
a financial affidavit may also put the client at jeopardy.  If the affidavit is false, it could be used 
against him or her as a false affidavit and, even if completely true, it could be documentation of the 
tax concerns. 
 


If a client comes to you with tax concerns, such as unfiled tax returns, the best course of 
action is to refer that client to a knowledgeable tax attorney to address the issue.  While an 
immediate suggestion may be to file the tax returns, that course of action, while often a good one, is 
not necessarily the proper one as far as timing.  While on one hand it can seem that the client is 
minimizing damage by filing a late return, it also acknowledges that the client realizes he or she had 
an obligation to file because the late filing was made.  In effect, the “admission” of filing a tax return 
late acknowledges that you knew one had to be filed on time.  An attorney qualified in tax matters is 
in the best position to identify what factors and criteria need to be considered as far as whether and 
when to file late tax returns.  There is a similar concern if errors were made in previous tax returns 
whether signed by one party or both spouses.  Similar to the failure to file, filing amended returns, 
while probably the best course of action, should only occur after consultation with a qualified tax 
attorney who can determine how to best file the amended returns to minimize chance of IRS looking 
into the matter with the potential of criminal prosecution.  The false tax returns issue is the same in 
the many cases where spouses argue underreporting of income because of a cash business.  This 
happens a lot with contractors and subcontractors or service providers or small business owners 
where cash transactions are simply not made part of the business records.  The concerns are similar 
for failure to file or filing improper tax returns, that is, the best course of action may well be to 
amend but not until advice of a qualified tax attorney is sought. 
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The following is a primer regarding potential tax offenses.  Again, evidence of or allegations 
concerning any of these actions should lead the family practitioner to refer the client to a qualified 
tax attorney immediately.  
 


Tax evasion occurs when a taxpayer or client has a tax deficiency and performs some act of 
evasion which shows willfulness.  This crime is often shown by repeated acts by the client.  The 
penalties for tax evasion are up to five years in federal prison and a $250,000.00 fine. 
 


Willful failure to pay taxes normally involves the failure to pay necessary payroll taxes.  
Even though this crime may occur out of "necessity", the necessity being a divorce client's need to 
fund ongoing lifestyle or cost of litigation it is nonetheless a crime for which the client could go to 
federal prison for five years and a $250,000.00 fine.  In addition of course there is the outstanding 
principle of taxes and penalties and interest. 
 


Willful failure to file a return, this is a crime which is often considered when a client 
simply has not filed a return or has not paid necessary taxes.  Under this scenario, it is considered a 
federal misdemeanor with a maximum incarceration of one year in federal prison and a $250,000.00 
fine.  The acts which constitute this crime can, if they occur in series, be seen as tax evasion as 
referenced above.   


 
Filing a false return or aiding the filing of a false return.  This crime is committed if a 


spouse signs a return knowing of a material falsity within it.  Usually the innocent spouse rules do 
not apply because it is determined that the false statement was willfully made.  This crime can lead 
to three years of federal incarceration and a $250,000.00 fine. 
 


Submitting false documents to the Internal Revenue Service is a one-year misdemeanor 
with up to a $10,000.00 fine and this is the default charge if information or documents given to the 
IRS are known to be false.  Next is money laundering and this occurs where money is manipulated 
through transactions to conceal income or for the purposes of avoiding payment of taxes.  This crime 
can be prosecuted by up to 20 years in federal prison and a $500,000.00 fine. 
 
 Drug offenses include everything from possession of less than 20 grams of marijuana 
through trafficking in certain drugs.  Possession of less than 20 grams of marijuana is a first degree 
misdemeanor punishable by up to one year in the County Jail and $1,000.00 fine or one year of 
probation.  Possession of more than 20 grams of marijuana is a third degree felony punishable by up 
to five years in State Prison and a $5,000.00 fine.  Similarly, possession of any small amount of 
other drugs such as cocaine, prescription drugs without a prescription, ecstasy, steroids, or other 
social drugs is at least a third degree felony and, based upon the quantity, can be significantly more 
than that.  So, for those clients who are alleging prescription drug abuse, it should be noted that a 
false prescription for a drug such as Oxycodone or Hydrocodone could easily expose the spouse to a 
trafficking inference which carries significant prison sentences.  For example, since prescription 
drugs are based upon the total weight of the pill, it is very easy for even a one month supply (30 to 
60 pills) to be enough of a trafficking amount to cause a three-year, 15-year or as much as a 25-
calendar year incarcerative sentence.   
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 Theft from an employer is treated as either petit theft or a grand theft.  Petit theft is if the 
value of the thing taken is less than $300.00, which is a first degree misdemeanor and grand theft 
(more than $300.00) is a third degree felony.  The increase in value of the items stolen can also 
increase the level of felony.  Understand that prosecutors take a very aggressive tact on employee 
theft cases and normally these include an adjudication of guilt which makes the person a convicted 
felon and also includes incarceration on any theft from an employer.   
 
 Allegations of domestic violence are treated as first degree misdemeanors again with a one 
year potential jail sentence and a $1,000.00 fine although if the allegations are severe they can be 
aggravated assaults or aggravated batteries which are felonies and can be any way from a 5 to 15-
year potential incarcerative sentence.  Allegations of child abuse can be either misdemeanors or 
felonies depending upon the level of abuse and also are treated very differently by domestic violence 
positions in the state attorney’s office.   
 
 Allegation of elder abuse is the accusation of abuse of an elderly person, defined as a person 
60 years of age or older and is treated as a felony in the third degree with a potential incarcerative 
sentence of five years and $5,000.00. 
 
 Adultery is still a crime in Florida. Florida Statute § 798.01 suggests that living in an open 
state of adultery is a second degree misdemeanor punishable by up to 60 days in jail with six months 
of probation and a $500.00 fine. 
 
 Child Pornography is absolutely prohibited in Florida. The Florida statutes prohibit the 
possession or promotion of any type of child pornography, and that is so defined as a prosecutable 
offense if the person believes the child is under 18 or if the child is in fact under 18. The caveat with 
this type of an allegation is that an offending spouse may be in possession of child pornography that 
he or she does not know is child pornography. However, the offending spouse would still be subject 
to child pornography prosecution.  The penalties for child pornography can go anywhere from a third 
degree felony and can be reclassified based upon the type and amount of pornography. 
 


Perjury is defined under Florida Statutes §§ 837.012, 837.02 as the making of a false 
statement, which the speaker does not believe to be true, under oath, in regard to any material matter. 
It is a misdemeanor of the first degree if the statement is not made in an official proceeding and a 
felony of the third degree if the statement is made in an official proceeding. 


 
Interception of Electronic Communications is a violation of Florida Statutes § 934 and 


includes such activities as intercepting phone calls, emails or texts, such as by using spyware on a 
computer or laptop of the other spouse. While such activities can be the subject of their own seminar, 
suffice it to say that such actions may be third degree felonies, punishable by up to five years in 
prison. This concept was addressed in the case of O’Brien v. O’Brien, 899 So. 2d 1133 (5th DCA 
2005). 


 
 
 
C. CONTEMPT HEARINGS 


 







16 
 


 Overview 
 


 Contempt has been defined as: a refusal to obey a legal order, mandate, or decree. Fla. Stat. § 
38.23 (2013); Sattervield v. Satterfield, 39 So. 2d 72, 74 (Fla. 1949). Contempt is also an act tending 
to embarrass, hinder or obstruct court in the administration of Justice or to lessen its authority or 
dignity.  Murrell v. State, 595 So. 2d 1049, 1050 (Fla. 4th  DCA 1992).  
 
 The court has contempt powers to protect itself against those who disregard its dignity and 
authority or disobey its orders.  In re Inquiry Concerning Perry, 641 So. 2d 366 (Fla. 1994). 
Additionally, policy dictates that orderly government demands that respect and compliance be given 
to court orders.  Rojo v. Rojo, 84 So. 3d 1259, 1261 (Fla. 3d DCA 2012); Parisi v. Broward County, 
769 So. 2d 359 (Fla. 2000). 


 
The difference between direct contempt and indirect contempt is whether the judge is 


physically present and acting in her role as judge.  Direct contempt is a contemptuous act that is 
committed in the immediate presence of the court, while indirect contempt is an act committed 
outside the court’s presence.  See Pugliese v. Pugliese, 347 So. 2d 422 (Fla. 1977).  


 
 Distinctions Between Civil and Criminal Contempt 
 
 Civil contempt is remedial whereas criminal contempt is designed to punish.  Alves v. Barnett 
Mort. Co., 688 So. 2d 459 (Fla. 4th DCA 1997).  Criminal contempt involves conduct that is 
calculated to embarrass, hinder, or obstruct the administration of justice and is used to vindicate the 
authority of the court and to punish the offending participant.  Bowen v. Bowen, 471 So. 2d 1274 
(Fla. 1985).  Civil contempt, on the other hand, is used to coerce an offending party into complying 
with a court order rather than to punish the offending party for a failure to comply with a court order. 
 Civil and criminal contempt are available in both civil and criminal cases.  The nature of the alleged 
contemptuous act is how a determination is made regarding whether the contempt was civil or 
criminal – this is not dependent on the nature of the cause from which the contempt citation arose.  
Deter v. Deter, 353 So. 2d 614 (Fla. 4th DCA 1977).  
 
 The same conduct may result in both civil and criminal contempt charges.  Hope v. State, 449 
So. 2d 1315 (Fla. 2d DCA 1984).  The distinction between criminal and civil contempt “is important 
because of a difference in the quantum of proof necessary to convict and also because of the nature 
of the punishment that may be administered upon a determination of guilt.”  Demetree v. State ex rel. 
Marsh, 89 So. 2d 498 (Fla. 1956).  Where the fine imposed is not related to any damages suffered by 
the aggrieved party but rather is intended as punishment, the contempt is criminal.  Potential criminal 
contemnors are entitled to the same constitutional due process protections afforded criminal 
defendants in more typical criminal proceedings.  Because due process rights for criminal contempt 
were not followed, that remedy will not be available on remand.  Shook v. Alter, 729 So. 2d 1082 
(Fla. 4th DCA 1998).  
 
 Some examples of direct criminal contempt are as follows: 
 


- Failure of a witness to appear at trial 
- Failure of a defendant to appear at sentencing 
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- Failure to testify for the State in response to a subpoena 
- A juror failing to disclose criminal history during jury selection 
- Failure to bring ordered documents to court 
- Using profanity directed at the judge during court 
- A juror purposely answering questions to manipulate jury selection 
- Attorney or defendant who continues to make speaking objections after being admonished by 


the judge 
- Attorney asks a question of a witness he was specifically told by the court not to ask 


 
 A fine for direct or indirect criminal contempt may not exceed $500.00, and the maximum 
sentence imposed may not exceed one year. 


 







 
 


TABLE OF AUTHORITIES 
 


STATUTES 
 
Fla. Stat. § 38.23……………………………………………………………………………………. 15 
Fla. Stat. § 741.28 ………………………………………………………………................................ 1 
Fla. Stat. § 741.29 …………………………………………………………………………………… 1 
Fla. Stat. § 741.2901 ………………………………………………………………………................ 1 
Fla. Stat. § 741.2902 …………………………………………………………..….................... 1, 2 
Fla. Stat. § 741.30 ……………………………………………………………………………… 1, 2, 7 
Fla. Stat. § 741.31………………………………………………………………………………..……3 
Fla. Stat. § 784.046 ……………………………………………………………………….... 4, 6, 7 
Fla. Stat. § 787.025………...…………….……………………………………………………..... 6 
Fla. Stat. § 794.011 ……...……………………………………………………………………..... 6 
Fla. Stat. § 798.01 …………………………………………………..………………………….. 14 
Fla. Stat. § 800.04…. ……………………………………………………………………………. 6  
Fla. Stat. § 827.071 ...……………………………………………………………………………. 6 
Fla. Stat. § 836.05 …………………………………………………………………………..….. 11 
Fla. Stat. § 837.012 …………………………………………………………………………..… 14 
Fla. Stat. § 837.02 …………………………………………………………………………….... 14 
Fla. Stat. § 901.15 ………………………………………………………….…………………. 1, 6  
Fla. Stat. § 943.10 …………………..………………………………………………………........ 4 
 


CASES 
 


Johnson v. Brooks, 567 So.2d 34 (Fla. 1st DCA 1990) …………………………………………. 4 
Goosen v. Walker, 714 So. 2d 1149 (Fla. 4th DCA 1998) ………….………………………….... 
5 
Rae v. Flynn, 690 So.2d 1341 (Fla. 3d DCA 1997) ……………………………….….................. 5 
Lefkowitz v. Cunningham, 431 U.S. 801 (1997) ………………………………………………… 8 
Hoffman v. United States, 341 U.S. 479 (1951) ……………………………………………….… 8 
Dodson v. Dodson, 855 S.W.2d 383 (Mo. Court of Appeals 1993) ………………………….. 8, 9 
O’Brien v. O’Brien, 899 So.2d 1199 (5th DCA 2005) …………………………………………….. 14 
Satterfield v. Satterfield, 39 So. 2d 72, 74 (Fla. 1949)…………………………………………........15 
Murrell v. State, 595 So. 2d 1049, 1050 (Fla. 4th  DCA 1992)……………………………………...15 
In re Inquiry Concerning Perry, 641 So. 2d 366 (Fla. 1994)………………………………………..15 
Rojo v. Rojo, 84 So. 3d 1259, 1261 (Fla. 3d DCA 2012)…………………………………………....15 
Parisi v. Broward County, 769 So. 2d 359 (Fla. 2000)……………………………………………...15 
Pugliese v. Pugliese, 347 So. 2d 422 (Fla. 1977)…………………………………………………....15 
Alves v. Barnett Mort. Co., 688 So. 2d 459 (Fla. 4th DCA 1997)………………………………….. 15 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985)……………………………………………………....15 
Deter v. Deter, 353 So. 2d 614 (Fla. 4th DCA 1977)…………………………………………….….15 
Hope v. State, 449 So. 2d 1315 (Fla. 2d DCA 1984)………………………………………………...15 
Demetree v. State ex rel. Marsh, 89 So. 2d 498 (Fla. 1956)………………………………………....15 
Shook v. Alter, 729 So. 2d 527 (Fla. 4th DCA 







 
 


1998)………………………………………………...15 
OTHER 


 
The Fifth Amendment of the U.S. Constitution ……………………………………………..…8, 9, 12 
 
 












Dealing	With	
				Bitcoin	and	Virtual	Currencies	in	


Dissolu5on	Ma7ers	


	
Yueh-Mei	K.	Nu,er,	Esq	 	 				Andrew	M.	Hinkes,	Esq.	
Brinkley	Morgan 	 	 				Berger	Singerman,	LLP


	 	 		May	5,	2017	







What	is	Bitcoin?	A	FAQ: 
-  What	is	Bitcoin?	


-  What	is	Currency?	
-  From	Gold	to	Greenbacks	


-  Decentralized	Virtual	Currencies	(DVC’s):	
-  No	central	authority	
-  Lacks	physical	form	
-  Uses	EncrypZon	to	authenZcate	transmissions	of	value	
-  Legal	or	unaddressed	in	most	countries	
-  Mining	–	proof	of	work	and	currency	distribuZon	mechanism	


-  Bitcoin	has	funcZonal	aspects	of	a	security,	commodity	&	
currency,	but	is	(usually)	considered	property	


	







FAQ	Part	2 
•  How is Bitcoin used? 
•  What’s the Blockchain? 


–  Wallet software 
–  Blockchain- decentralized publically viewable consensus ledger. 


•  50-80k transactions daily 
–  Bitcoin sent from wallet to wallet, then for miners for verification 


~10 mins. 
•  Why does Bitcoin have value? What’s it worth? 


–  Market 
–  Protocol 


•  Mining Solves the Double-Spending Problem 
•  What can you actually do with a Bitcoin? 


	







Financial	Affidavits	











Who	Accepts	Bitcoins? 
Brick	&	Mortar 	The	Internet 	 		“Other”	
Subway 	 						 	Amazon	 						 		Helen’s	Pizza	
Microsod 						 	Overstock.com 	 		Straub	Auto	Repair	
Dell 	 						 	Wikipedia 	 		Clevelander						
Dish	Network 						 	Bloomberg 	 		The	Pink	Cow	
Expedia 	 						 	Reddit 	 	 		Old	Fitzroy	
Home	Depot 						 	Word	Press 	 		Save	The	Children	
Rakuten	 	 	Dark	Web 	 		US	PoliZcians	


	











Following	the	Crumbs:	Discovery 
•  Discovery is crucial 


–  Initial disclosures- unlikely 
–  Discovery/deposition- ASAP 
–  Rapid asset flight mandates fast action 
–  Asset Freezes, Injunctions, TROs 


•  Request to Inspect Equipment 
•  Attachment or Garnishment? 
•  Evidence of “ownership” 


	







What’s	a	Bitcoin	worth?	 







Bitcoin	Tracing-	Covert	Ops?	
•  Are Bitcoin transfers really untraceable?  
•  Pseudo-anonymity 


–  Post Office boxes, not Social Security cards 
–  Generally not possible to correlate identity to public keys without 


additional information 


•  Custodial accounts = subpoenas.  
–  Start with regular bank records and work backwards 


•  For non-custodial accounts, tracing on the Blockchain 


	







Tracing 







Blockchain	Explorer 







Block	View 







Block	View,	ConZnued 
-  What	is	Bitcoin?	


-  What	is	Currency?	
-  From	Gold	to	Greenbacks	


-  Decentralized	Virtual	Currencies	(DVC’s):	
-  No	central	authority	
-  Lacks	physical	form	
-  Uses	EncrypZon	to	authenZcate	transmissions	of	value	
-  Legal	or	unaddressed	in	most	countries	
-  Mining	–	proof	of	work	and	currency	distribuZon	mechanism	


-  Bitcoin	has	funcZonal	aspects	of	a	security,	commodity	&	
currency,	but	is	(usually)	considered	property	


	







TransacZon	View 







TransacZon	View,	conZnued 







Wallet	View 
-  What	is	Bitcoin?	


-  What	is	Currency?	
-  From	Gold	to	Greenbacks	


-  Decentralized	Virtual	Currencies	(DVC’s):	
-  No	central	authority	
-  Lacks	physical	form	
-  Uses	EncrypZon	to	authenZcate	transmissions	of	value	
-  Legal	or	unaddressed	in	most	countries	
-  Mining	–	proof	of	work	and	currency	distribuZon	mechanism	


-  Bitcoin	has	funcZonal	aspects	of	a	security,	commodity	&	
currency,	but	is	(usually)	considered	property	


	







Closing	Thoughts: 
•  Identifying the initial source funds is crucial 
•  Always a trail, even if no trail, until its pulled out as 


cash 
•  Cat & Mouse- Judges have the mousetraps 
•  Experts are uniquely helpful to confront these issues 


and educate the judiciary 
•  Not anonymous 
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International Abduction: The Hague Convention and Alternatives 
 


U.S. Hague Abduction Cases and the UCCJEA 
 


DAVID B. STARKS 
 
 


 
Abductions (real and alleged) are a fact of life in family law.  When those 


abductions involve foreign countries, family law attorneys generally turn to the 1980 


Hague Convention on the Civil Aspects of International Child Abduction (the Hague 


Convention) and/or the Uniform Child Custody Jurisdiction and Enforcement Act 


(UCCJEA).   


1. The 1980 Hague Convention on the Civil Aspects of International 
Child Abduction (the Hague Convention). 


 In every international abduction case, the first determination you must make is 


whether the two countries in question (the country to where the child was removed and 


the country the child left behind) are signatories to the Hague Convention.  If so, you may 


be able to use the provisions of that convention for guidance and relief.  The Hague 


Convention only applies in cases where both countries have ratified the Convention.   


The Hague Convention’s primary objective is “to secure the prompt return of 


children wrongfully removed to or retained in” another country.  Conv. Art. 1.  The 


Convention is a return mechanism only.  Neither the parties nor the court can resolve 


custodial issues in a Convention action.  Conv. Art. 19.  Instead, the Convention provides 


for a quick return of a child to the child’s country of “habitual residence,” so that the 


custody dispute may take place in the proper country.  Distilled to its essence, the 


Convention is intended to prevent parents from abducting their children by depriving 


parents of any tactical advantages they might otherwise gain by making a dash to a more 
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favorable forum for custody determinations. See Hague International Child Abduction 


Convention; Text and Legal Analysis, 51 Fed.Reg. 10,494, 10,504 (Dep't of State Mar. 


26, 1986) (“A fundamental purpose of the Hague Convention is to protect children from 


wrongful international removals or retentions by persons bent on obtaining their physical 


and/or legal custody.”). 


Each country that has adopted the Hague Convention has created a Central 


Authority to provide limited assistance to the petitioning parent.  The U.S. Department of 


State’s Office of Children’s Issues is the designated Central Authority for the United 


States.  Central Authorities will not play a direct role as a legal representative in any 


Hague Convention proceeding, nor will they take sides in the dispute.  However, they 


will provide some assistance, such as referring petitioning parents to legal counsel, 


providing attorneys with information on conducting a Hague Convention case, and 


issuing form letters both to the court and to the abducting parent explaining how the 


Hague Convention operates. 


The Convention mandates the prompt determination of a Hague petition.  The 


Convention provides that if a final determination has not been made within six weeks of 


filing the action, either the petitioner or the Central Authority of the country in question 


may seek an explanation for the reasons for the delay.  Conv. Art. 11.  Additionally, there 


is the option to stay custody proceedings in the state court until a Hague application has 


been determined.		


An entire, days’ long, conference could be dedicated to just this particular Hague 


Convention (there are many other conventions on a myriad of other international 


subjects), its mechanics, and its effectiveness or lack thereof.  Because we cannot hope to 
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scratch much more than the surface here, we will concentrate on the procedural aspects as 


being the most relevant. 


  A. Representing Left Behind Parents 
 


Generally speaking, there are two kinds of left behind parents.  First, the ones 


who reside in a different country and contact you because their children have been 


abducted into your state.  Second, the ones who are in your state and their children have 


been abducted out of the state to another country.  The kinds of assistance you can 


provide these two distinct groups are vastly different. 


Left Behind Parents of Children in a Foreign Country.  The Hague 


Convention requires that the action for the return of a child must be brought in the 


country where the child is currently found.  As a result, a left behind parent in your state 


cannot commence a Hague Convention action in your state.  Instead, that parent will need 


to ultimately commence the action in the foreign country to where the child has been 


abducted. 


Your legal services by are necessarily more limited in these cases as a result.  But 


you can and should assist the client in contacting the U.S. Central Authority and in 


preparing an Application to submit to the Central Authority.  The U.S. Central Authority 


will transmit the completed Application to the other country’s central authority, and act 


as a go between in providing additional assistance, such as by assisting in locating 


counsel in the other country to commence the Convention action. 


Left Behind Parents of Children in Your State.  You can provide the most 


legal assistance to the left-behind parent when the alleged abducted children can be found 


in your state.  It is under those circumstances that a Hague Convention action can be 
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brought in your state. 


It is important to bring a Petition for Return as soon as possible after being 


contacted.  A return action becomes much more difficult if more than one year elapses 


between the wrongful removal/retention and the filing of a court action.  Conv. Art. 12.  


Additionally, it is the filing of an actual court action, not the filing of an Application with 


a Central Authority, which marks the beginning of a Convention action.  See Wojcik v. 


Wojcik, 959 F. Supp. 413 (E.D. Mich. 1997). 


Both state and federal district courts have original and concurrent jurisdiction 


over a Convention proceeding.  42 USC § 11603.  That means the Petition for Return 


under the Convention can be filed in State or Federal court as desired.  That also means 


the alleged abducting parent can remove a Convention action filed in state court to 


federal court.  In re Matter of Mahmoud, 1997 WL 43524 (E.D.N.Y. 1997). 


To clear the initial procedural hurdle for maintaining a Convention action, the left 


behind parent need only prove by a preponderance of the evidence that the abducting 


parent has wrongfully removed or retained children under the age of 16.  Removal or 


retention is wrongful where (1) it is in breach of the left behind parent’s rights of custody 


under the law of the State in which the child was habitually resident immediately before 


the removal or retention, and (2) at the time of removal or retention those rights were 


actually exercised or would have been exercised but for the removal or retention.  Conv. 


Art. 2.   


Surprisingly, the Convention does not define the term “habitual residence.”  


While this omission has been said to have helped courts avoid formalistic determinations, 


it is also has caused considerable confusion regarding how courts should actually 
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interpret the term.  Holder v. Holder, 392 F.3d 1009 (9th Cir. 2004).  For my Washington 


practice, the controlling law can be found in Mozes v. Mozes, 239 F.3d 1067, 1071-73 


(9th Cir. 2001), and Holder.  The Ninth Circuit Mozes approach of considering parental 


intent as a relevant factor in determining a child’s habitual residence has been adopted by 


your Eleventh Circuit, as well as the First, Second, Fourth, Fifth and Seventh Circuits.  


Ruiz v. Tenorio, 392 F.3d 1247, 1252-53 (11th Cir. 2004).  It has been expressly rejected 


by the Third, Sixth and Eight Circuits. 


But regardless, as discussed by all of these courts, the concept of habitual 


residence is a flexible question of fact, different from domicile, to be decided by 


reference to the various and discrete facts and circumstances of each particular case.  In 


other words, the concept is ripe for attorneys to argue at length about habitual residence, 


and the court in turn to do what it wants. 


Provided the left behind parent can prove by a preponderance of the evidence that 


he or she had rights of custody, and that the abducting parent removed the children from 


their habitual residence, the left behind parent has established a Convention case and the 


court must order the return of the children in the absence of a successful defense by the 


alleged abducting parent. 


  B. Representing Alleged Abducting Parents 
 


Representing the alleged abducting parent often begins with challenging the basis 


of a Hague Convention action, either by challenging the habitual residence of the child 


(arguing that your state is, in fact, the child’s habitual residence) or by challenging the 


left behind parent’s rights of custody.  Because the left behind parent has the burden to 


establish those elements, challenging the overall action itself can be the surest route to a 
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successful defense. 


In addition to challenging the basis for a Convention action, there are also 


defenses provided in the Convention that the alleged abducting parent may raise to 


preclude a child’s return.  Some of the defenses may be established simply by a 


preponderance of the evidence pursuant to 42 USC § 11603(e)(2)(B):  


1. More than one year has passed since the removal or retention and the child 
is now settled in the new country.  Conv. Art. 12.   


 
2. The child objects to the return and has attained sufficient maturity as to 


warrant considering that child’s views.  Conv. Art. 13.  
 
3. The left behind parent actually consented to the removal or retention, or 


subsequently acquiesced to it.  Conv. Art. 13(a).  
 
4. The left behind parent was not actually exercising his or her rights of 


custody at the time of the removal or retention.  Conv. Art. 13(a).   
 
Other defenses must be established by clear and convincing evidence pursuant to 42 USC 


§ 11603(e)(2)(A):   


1. There is a grave risk that returning the child would expose that child to 
physical or psychological harm or otherwise place the child in an 
intolerable situation.  Conv. Art. 13(b).   


 
2. The requested country’s fundamental principles relating to the protection 


of human rights and fundamental freedoms would be violated by ordering 
the child’s return.  Conv. Art. 20. 


 
Defending Convention actions is difficult work, however.  These defenses above 


are all narrowly construed.  42 USC § 11601(a)(4).  And even when the defenses are 


legitimate and proven, the trial court can nonetheless order the return of a child if the 


court feels that a return is otherwise warranted.  Conv. Art. 18.  
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2. Uniform Child Custody Jurisdiction and Enforcement Act 
 


Although many countries are signators to the Hague Convention, many more 


countries are not.  Some of the countries that are not, such as China, Pakistan and India, 


have many citizens living and working throughout the United States.  When an abduction 


occurs involving these countries, the Hague Convention is not applicable and the 


UCCJEA should be considered as providing potential remedies. 


Enforcement of Child Custody Determination in Your State.  Provided there 


is an existing custodial determination in the removed-from country, the UCCJEA 


provides a mechanism for obtaining an order to return allegedly abducted children found 


within the state.   The standard protocol in these cases is to register the foreign child 


custody determination in your state court then bring a petition to enforce that custody 


determination. 


It is not uncommon to be contacted by the left-behind parent who is not aware of 


the procedural advantages of obtaining a custody order in her country of residence under 


these circumstances, and you should explore whether and to what extent a speedy 


custodial order can be obtained by the left-behind parent in her country to assist in a 


UCCJEA enforcement action. 


No Existing Child Custody Determination.  In the absence of an existing 


custodial order, and in the absence of the ability to obtain such an order (e.g., the left-


behind parent has delayed and your state is now arguably the child’s home state under the 


UCCJEA), the remedy is a straightforward “best interests of the child” litigation in state 


court.  The difficulties that can arise in these cases center more on whether and to what 
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extent the left-behind parent may need to commence litigation to resolve issues beyond 


custody and where that litigation should take place.   


Abductions Abroad.  For clients in your state whose children have been 


abducted from your state to a non-Hague country, your concentration will necessarily be 


on getting them connected with local counsel in jurisdiction where children are now 


found and assisting that counsel with orders from you state courts as necessary. 
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PARIENTE, J. 


The issue in this dissolution of marriage case is whether the Fourth District 


Court of Appeal applied an improper standard of review to the trial court’s factual 


findings regarding whether a spouse had donative intent to establish that property 
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was an interspousal gift and, therefore, included in the marital estate subject to 


equitable distribution.  Hooker v. Hooker, 174 So. 3d 507, 511 (Fla. 4th DCA 


2015).  Nancy Hooker (Wife) petitioned this Court for review.  We accepted 


jurisdiction because the Fourth District’s opinion expressly and directly conflicts 


with this Court’s decision in Shaw v. Shaw, 334 So. 2d 13 (Fla. 1976), the First 


District Court of Appeal’s decision in Merrill v. Merrill, 357 So. 2d 792 (Fla. 1st 


DCA 1978), and the Third District Court of Appeal’s decision in Abreu v. Amaro, 


534 So. 2d 771 (Fla. 3d DCA 1988), on a question of law.  We have jurisdiction.  


See art. V, § 3(b)(3), Fla. Const.1   


We conclude that the appropriate standard of review is competent, 


substantial evidence.  And, in this case, the Fourth District improperly reweighed 


                                           


 1.  The Husband also filed a notice to invoke this Court’s discretionary 


jurisdiction on the same basis of conflict as the Wife—the standard of review 


employed by the Fourth District—but challenged the rulings of the trial court and 


Fourth District concerning a separate piece of property.  The Husband’s petition 


for review resulted in Case No. SC16-589.  Because this Court had already 


accepted jurisdiction to review the Fourth District’s decision based on the Wife’s 


petition in Case No. SC15-1881, we granted an unopposed motion to dispense with 


additional jurisdictional briefing and to consolidate the two cases.  See, e.g., 


Westerheide v. State, 831 So. 2d 93, 105 (Fla. 2002) (“[O]nce an appellate court 


has jurisdiction it may . . . consider any item that may affect the case.”); Leisure 


Resorts, Inc. v. Frank J. Rooney, Inc., 654 So. 2d 911, 912 (Fla. 1995) (“Having 


accepted jurisdiction, we may review the district court’s decision for any error.”); 


Savoie v. State, 422 So. 2d 308, 312 (Fla. 1982) (“[O]nce this Court has 


jurisdiction of a cause, it has jurisdiction to consider all issues appropriately raised 


in the appellate process, as though the case had originally come to this Court on 


appeal.”).  
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the evidence under a preponderance of the evidence standard.  Finally, we 


conclude that the record contains competent, substantial evidence to support the 


trial court’s findings that both properties at issue were marital and, therefore, 


subject to equitable distribution.  Accordingly, we affirm in part and quash in part 


the Fourth District’s decision, which results in reinstating the trial court’s 


Amended Final Judgment. 


BACKGROUND 


Nancy and Timothy Hooker were married in September 1987 in New York.   


In 1989, the Hookers moved to Florida.  Before their marriage, the parties executed 


a prenuptial agreement, the validity of which is not disputed.  Pertinent to this 


dispute, the prenuptial agreement provided that, upon dissolution, each party would 


retain his or her premarital assets and any appreciation of those assets.  Both 


parties had independent sources of income from family inheritances, and they 


maintained independent finances throughout the marriage.2  The parties had a 


                                           


 2.  Husband’s annual income averaged between $170,000 and $200,000; 


Wife’s was approximately $306,996 per year.  During the marriage, the parties 


maintained separate bank accounts.  Neither party was ever a signatory on the 


other’s accounts.  As the trial court explained, “[t]he only common bank account 


the parties shared was a joint checking household account used to pay common 


household expenses, which . . . the parties agree is a marital asset.  The Husband 


alone funded this account with deposits from his SunTrust [account].”  Husband’s 


deposits to the account for family/household expenses ranged from $1,000 to 


$10,000 per month.   
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mutual passion for equestrian training, boarding, and showing, which was at the 


center of their marriage and their day-to-day activities.3   


In 2010, following a twenty-three-year marriage, Wife petitioned for 


dissolution of marriage.  At that time, the couple’s net worth was $4,806,524.  This 


property dispute results from the trial court’s equitable distribution following the 


Hookers’ dissolution of marriage.  Two pieces of residential real property are 


relevant to this case: Hickstead and Lake George.  At trial, Wife argued and 


presented evidence that Husband had donative intent with respect to Hickstead and 


Lake George and, therefore, these properties were marital assets as a result of 


interspousal gift.  Husband disagreed, arguing that neither Hickstead nor Lake 


George was a marital asset and he never had the donative intent for either property 


to become a marital asset.  Also relevant is Hooker Hollow, LLC, which was a 


company that Husband formed during the marriage. 


                                           


 3.  While married, both parties worked in Husband’s equestrian business—


Timothy I. Hooker Horse Proprietorship.  Prior to this company, the parties also 


worked in Husband’s former company, Equestrian Development Management, 


Inc., which was shortly thereafter dissolved.  Husband was also involved in other 


companies, such as Wellington Group Enterprises, LLC, and SPG Limited 


Partners, Ltd. 
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The first property, referred to as “Hickstead,” is located in Wellington, 


Florida.4  Husband purchased Hickstead in 1989 after Wife’s father recommended 


the property as a beneficial investment.  Husband’s father also paid $25,000 for a 


lottery ticket, which provided Husband the opportunity to purchase Hickstead.  


Hooker, 174 So. 3d at 512.  The Hickstead deed listed “Alice I. Hooker Trust FBO 


[(“the AIH Trust”)], for the benefit of, Timothy I. Hooker” as the grantee.   


When Husband purchased Hickstead in 1989, it was vacant land.  At the 


time of the dissolution of marriage over two decades later, Hickstead “was a 


working horse farm with 16 stalls and all the tack rooms and feed rooms that went 


with it, a jump field, a rod and ring, paddocks.  . . .  [O]ne wing upstairs had [the 


marital] home that the children [and the parties] lived in and the other wing was the 


staff apartment.”5 


  The second property, referred to as “Lake George,” is located in Lake 


George, New York.  Husband purchased Lake George in October 1997 for 


approximately $490,000.  Like Hickstead, Lake George was titled in only 


                                           


 4.  The trial court and Fourth District alternatively refer to this property as 


“Hooker Hollow Place.”  To minimize confusion between this property and 


Husband’s LLC (discussed below), this property is referred to herein as Hickstead. 


 5.  See Hooker, 174 So. 3d at 510 (“This property was developed into a 


working horse farm and home.  The parties lived in an apartment above the stables, 


which was the marital home throughout the majority of the marriage.”).  According 


to Husband, his AIH Trust spent approximately $70,000 improving Hickstead. 
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Husband’s name.  This property was “purchased, built and maintained as a summer 


residence for the family” where they “continue[d] to pursue and enjoy their horse 


activities during that season while residing together as a family in New York.”  


The trial court explained that Husband paid the expenses for Lake George with his 


independent funds.  Wife was never “a signatory on th[e] account nor [did] she 


ever ha[ve] access to the account” that Husband used for Lake George expenses.  


In April 2012, the fair market value of Lake George was approximately $2.5 


million.   


 The trial court held a three-day trial during which both parties presented 


extensive evidence, including testimony from both Husband and Wife and other 


witnesses, such as accounting experts.  In the trial court’s Final Judgment, it found, 


in pertinent part:  


Hickstead [and Lake George] were more than . . . mere line 


item assets in the name of the Husband during their marriage.  [They] 


were and should be considered joint marital assets of the Husband and 


Wife in equitable distribution by this Court, the way they were 


considered joint marital assets by the parties as they lived and raised a 


family in these “assets.”  While there was testimony from the 


Husband that he paid for these properties, the Husband also testified 


that he did not tell the Wife “one way or the other” whether she 


owned these marital residences.  The facts are that the Husband and 


Wife treated their residential properties as marital assets.  The Court 


finds that the conduct of the parties, including the conduct of the 


Husband, gives rise to the presumption that the parties intended to 


hold these residences as marital assets. 


The Court finds that based upon the evidence and conduct of 


the Husband, Wife and family during the marriage that Hickstead [and 


Lake George] are interspousal gifts from the Husband to the Wife. 
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(Emphasis added.)   


 


Husband sought rehearing on the trial court’s Final Judgment, “primarily 


challenging the trial court’s determinations as to the interspousal gift to the Wife of 


an interest in [Hickstead] and Lake George.”  Hooker, 174 So. 3d at 511.  As the 


Fourth District explained, in its Amended Final Judgment, the trial court: 


maintained its finding that, although the [Hickstead] and Lake George 


properties were purchased with the Husband’s non-marital assets and 


were titled in his name alone, they should be considered marital assets 


because the Husband made an interspousal gift of an interest to the 


Wife, with their actions showing joint ownership.  However, based on 


the rehearing, the trial court determined that an unequal distribution 


was warranted because of the substantial financial contribution of the 


Husband.  Therefore, the court awarded 66% interest in the [Hickstead] 


property to the Husband and the remaining 34% to the Wife, and 


awarded 75% interest in the Lake George property to the Husband and 


the remaining 25% to the Wife.  


 


Id.   


Further supporting its conclusion that these properties were marital assets, 


the trial court recognized that Husband owned other pieces of real property that he 


treated differently than Hickstead and Lake George, or less like interspousal gifts.  


Specifically, the trial court stated, “In contrast to the evidence presented at the 


Final Hearing regarding the way the Husband exclusively handled his other real 


property, assets and investments, [Hickstead and Lake George] were treated as the 


joint family property of the Wife.”  Thus, the trial court concluded that Husband’s 


actions substantiated donative intent with respect to Hickstead and Lake George. 
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Husband appealed the trial court’s Amended Final Judgment to the Fourth 


District Court of Appeal.  Upon review, the Fourth District stated that it accepted 


the trial court’s factual determinations absent “an abuse of discretion” and 


reviewed the trial court’s legal conclusions de novo.  Id. (citations omitted).  The 


Fourth District affirmed the trial court’s determination as to Lake George but 


concluded that “the trial court erred in finding that the Wife had an interest in the 


[Hickstead] property by virtue of an interspousal gift.”  Id. at 513.  As to 


Hickstead, the Fourth District stated: 


Under the preponderance of the credible evidence standard for 


finding donative intent, the facts found by the trial court do not 


evidence a clear donative intent by the Husband. . . .  Rather, the facts 


regarding the Wife’s involvement with [Hickstead] simply evidence 


that the Wife took care of her residence, regardless of ownership.   


 


Id. (emphasis added).   


 Turning to the trial court’s equitable distribution schedule, pursuant to 


section 61.075(1), Florida Statutes, the Fourth District reviewed whether there was 


competent, substantial evidence supporting the trial court’s equitable distribution.  


Id. at 515.  The Fourth District concluded that such evidence existed and the trial 


court’s findings conformed to the statutory factors and affirmed the trial court’s 


findings in its Amended Final Judgment, except the determination that Hickstead 


was an interspousal gift and, therefore, a marital asset.  Id. at 515-16 (citing 


§ 61.075, Fla. Stat. (2010)).  Because it found that Hickstead should not be 
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included in the equitable distribution, the Fourth District remanded the case to the 


trial court for a revised equitable distribution excluding Hickstead.  Id. at 516. 


ANALYSIS 


 The issue in this case is determining the appropriate standard of review 


when an appellate court reviews a trial court’s determination, in a dissolution of 


marriage, of whether a spouse had donative intent to establish that property was an 


interspousal gift and, therefore, included in the marital estate subject to equitable 


distribution.  Wife argues that the appropriate standard is “competent, substantial 


evidence,” and the Fourth District erroneously concluded that the trial court’s 


findings did not satisfy this standard.  Husband argues that, although a single 


sentence in the Fourth District’s opinion could be interpreted to apply the wrong 


standard of review, Wife misreads the Fourth District’s opinion, which correctly 


accepted the trial court’s findings of fact.  However, Husband additionally argues 


in his answer brief/cross-initial brief on the merits that the Fourth District 


incorrectly applied the facts regarding Lake George to the law.  


This analysis proceeds by outlining Florida’s statutory equitable distribution 


framework and then analyzing the Fourth District’s decision in the case below and 


the conflict cases.  We conclude that the proper standard is competent, substantial 


evidence, under which the appellate court shall not disturb the ruling of the trial 


court if it “is supported by competent evidence,” especially where the evidence is 
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in conflict.  Shaw, 334 So. 2d at 16; see Merrill, 357 So. 2d at 793 (At trial, the 


“question of donative intent is one of a preponderance of the credible evidence; 


and that question is for the chancellor, not for us.”); Laws v. Laws, 364 So. 2d 798, 


801 (Fla. 4th DCA 1978).  


A.  Equitable Distribution in Florida 


When a marriage is dissolved, Florida courts use equitable distribution to 


divide the marital property between the parties.  § 61.075, Fla. Stat. (2016).  As 


this Court previously explained:  


Under [Florida’s equitable distribution] statute, the parties’ assets are 


to be divided into two categories: (1) marital assets and liabilities and 


(2) nonmarital assets and liabilities.  The statute defines assets and 


liabilities falling within each of these categories and establishes 


certain presumptions to assist in categorizing each asset and 


liability.  The court then divides the marital assets and liabilities 


between the spouses. 


 


Robertson v. Robertson, 593 So. 2d 491, 493 (Fla. 1991).  While “the trial judge 


possesses the broad, discretionary authority to do equity between the parties,” 


courts are to presume that an even division is equitable unless either party shows 


otherwise.  Acker v. Acker, 904 So. 2d 384, 388 (Fla. 2005) (citing Canakaris v. 


Canakaris, 382 So. 2d 1197, 1202 (Fla. 1980)); accord § 61.075(1), Fla. Stat. 


(2016).  As the Fifth District Court of Appeal explained in Gardner v. Gardner: 


Equitable distribution is a court evolved concept in Florida.  It 


is used to achieve a fair division of marital assets, which are those 


assets acquired by the parties during their marriage from their work 


efforts, services, and earnings.  In determining whether certain 
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property is a marital asset, the question is not which party holds title 


to the asset. 


 


452 So. 2d 981, 983 (Fla. 5th DCA 1984).  


Section 61.075 provides several ways in which property may be considered 


marital.  See § 61.075(6)(a)1., Fla. Stat. (2016) (defining “marital assets”).  The 


most relevant to this case is that “[u]nder well-established statutory and case law, 


an interspousal gift during the marriage is a marital asset.”  Maddox v. Maddox, 


750 So. 2d 693, 694 (Fla. 1st DCA 2000).  As the Fourth District explained in 


Hooker, “An interspousal gift is established by showing ‘(1) donative intent, (2) 


delivery or possession of the gift, and (3) surrender of dominion and control of the 


gift.’ ”  174 So. 3d at 511 (quoting Vigo v. Vigo, 15 So. 3d 619, 622 (Fla. 3d DCA 


2009)) (internal quotation marks omitted).  In other words, “a gift is made when a 


donor, intending to make a gift, delivers the gift to the donee and relinquishes all 


possession and control of the gift.”  Mills v. Mills, 845 So. 2d 230, 233 (Fla. 3d 


DCA 2003).  The basis of Wife’s petition for review and Husband’s cross-petition 


in this case are the factual findings made by the trial court as to whether Hickstead 


and Lake George should be considered interspousal gifts and subject to equitable 


distribution.  Specifically, the parties contest whether the trial court correctly found 


that the requisite donative intent exists for Hickstead and Lake George to be 


considered interspousal gifts.  
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B.  Proper Standard of Review on Appeal 


In a dissolution of marriage, the appropriate standard of review when an 


appellate court reviews a trial court’s determination of whether property was an 


interspousal gift and, therefore, subject to equitable distribution is competent, 


substantial evidence.  Applying this standard to these findings is consistent with 


our long-standing precedent, especially in cases involving dissolution of marriage. 


In Shaw, this Court reviewed the Third District Court of Appeal’s decision 


applying the “abuse of discretion” standard and ultimately “modif[ying] the 


amended final [trial] judgment” with respect to alimony obligations and child-


related expenses.  334 So. 2d at 16.  On appeal, this Court determined that the 


Third District’s application of the abuse of discretion standard was erroneous, 


stating: 


It is clear that the function of the trial court is to evaluate and weigh 


the testimony and evidence based upon its observation of the bearing, 


demeanor and credibility of the witnesses appearing in the cause.  It is 


not the function of the appellate court to substitute its judgment for 


that of the trial court through re-evaluation of the testimony and 


evidence from the record on appeal before it.  The test . . . is whether 


the judgment of the trial court is supported by competent evidence. 


 


Id.  Ultimately, this Court quashed the Third District’s modified judgment and 


remanded to the trial court to reinstate its final judgment, concluding that even 


though appellate courts “might honestly strike the financial balance and division of 


assets between the parties in a different fashion, [it was not] error or an abuse of 
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discretion for the trial court to arrive at the result it reached.”  Id. at 17.  Similarly, 


in Merrill, the First District stated, “[At trial, the] question of donative intent is one 


of a preponderance of the credible evidence; and that question is for the chancellor, 


not for [the appellate court].”  357 So. 2d at 793 (emphasis added).    


In contrast to Shaw and the conflict cases, the Fourth District erred in 


Hooker in its approach to reviewing the trial court’s findings of donative intent to 


establish an interspousal gift.  Rather than deferring to the trial court’s findings and 


simply determining whether they were sufficiently supported by the record, as 


would have been appropriate under the “competent, substantial evidence” standard, 


the Fourth District reevaluated whether the evidence satisfied the preponderance of 


the evidence standard, which applied at trial.  In other words, the Fourth District 


substituted its own judgment and findings of fact regarding whether an interspousal 


gift existed.  See § 61.075, Fla. Stat. 


 After reviewing Florida’s statutory equitable distribution framework and 


case law, we reiterate that the appropriate standard of review on appeal for 


reviewing whether a trial court was correct in determining whether donative intent 


existed to render an asset an interspousal gift and part of the marital estate is 


“competent, substantial evidence.”  It is clear, due to the trial court’s “superior 


vantage point” in reviewing and weighing testimony and evidence presented at 


trial, that appellate courts are to defer to trial courts’ findings of whether disputed 
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property is marital or nonmarital.  See Van v. Schmidt, 122 So. 3d 243, 258 (Fla. 


2013).  Thus, the trial court’s factual findings must not be disturbed on appeal 


unless unsupported by competent, substantial evidence.6   


Accordingly, we turn now to review the Fourth District’s decision in Hooker 


to determine whether the trial court’s findings in this case—that Husband had 


donative intent with respect to Hickstead and Lake George, rendering these 


properties marital assets—were supported by competent, substantial evidence.  


THIS CASE 


Having determined the correct standard of review, we now address whether 


competent, substantial evidence exists to support the trial court’s findings that 


Husband had the requisite donative intent with respect to both Hickstead and Lake 


George to render these properties interspousal gifts and, therefore, marital property 


subject to equitable distribution.  We discuss each property below. 


 


A.  Hickstead 


                                           


 6.  Abreu, 534 So. 2d at 772; Shaw, 334 So. 2d at 16; see also Robertson, 


593 So. 2d at 494 (“Clearly, there is ample support in this record for the conclusion 


that the husband did not meet his statutory burden of proving a special equity.”); 


Laws, 364 So. 2d at 801 (“ ‘The question of donative intent is one of a 


preponderance of the credible evidence . . .’; but the finding of the chancellor as to 


donative intent is not binding on the appellate court where ‘ . . . there is no credible 


evidence of such intent below.’ ” (quoting Merrill, 357 So. 2d at 793) (citing 


Bickerstaff v. Bickerstaff, 358 So. 2d 590 (Fla. 1st DCA 1978)). 
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Hickstead, the Hookers’ “working horse farm and home,” is the first 


disputed property, which was the subject of the Fourth District’s opinion.  Hooker, 


174 So. 3d at 510.  Wife argues that the trial court correctly concluded that 


Hickstead was marital property through interspousal gift.  Husband argues that the 


trial court was incorrect and Hickstead is, instead, a product of Husband’s 


premarital assets, which were excluded from equitable distribution by the parties’ 


prenuptial agreement.  We conclude that the Fourth District erred in reversing the 


trial court’s finding that Hickstead was marital property. 


Pursuant to section 61.075(6)(a)1.c, Florida Statutes, the trial court 


concluded that “the Husband made an interspousal gift during the marriage to the 


Wife of an interest in Hickstead.”  On rehearing, the trial court determined that 


competent, substantial evidence existed to support this finding.  In making this 


determination, the trial court reasoned that although Husband “purchased, financed 


and primarily paid for” Hickstead with his nonmarital assets, it “nonetheless 


should be considered marital assets.”  Similarly, although Hickstead was “titled 


primarily in the name of the Husband alone, that is not dispositive of whether [it] 


should be considered [a] marital asset[].”  “Wife and Husband both signed the 


mortgage on . . . Hickstead.”  And, the trial court found that Hickstead was the 


parties’ “marital residence[] throughout the vast majority of the marriage and 


where the parties raised their children and lived as a family.”  Indeed, “Wife was 
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extremely and directly involved in all aspects of the Hickstead . . . residence . . . 


which was the family’s primary home for approximately twenty years.” 


In 1997, Husband formed Hooker Hollow.7  Hooker, 174 So. 3d at 510.  As 


the Fourth District explained, Husband’s purpose for creating Hooker Hollow was 


“to turn [Hickstead] into a corporation and transfer part of the title to another 


entity.  Only . . . Husband was listed as the seller, but both parties signed the 


warranty deed transferring title of [Hickstead] to [Hooker Hollow].”  Id.  Likewise, 


the trial court explained that Hooker Hollow “was an entity created during the 


marriage to hold the asset which is the Hickstead . . . marital home in Wellington, 


Florida.”  As to this transfer, the trial court explained: 


There was evidence that . . . the Wife actually signed the deed to that 


property when changing title to Hooker Hollow . . ., and the Wife 


signed closing documents/sale documents . . . .  The Wife testified that 


she trusted the Husband with regard to documenting title to this 


property and transfer of title to this property, but she always 


understood from the actions of the Husband and the family that she 


had an interest in the Hickstead . . . residence and property. 


 


That same year, Husband sold a half interest [in Hooker Hollow] for a million 


dollars to Trelawny Farm. 


The Raether Family was the principal of Trelawny Farm.  Through Hooker 


Hollow, the Raethers had a buyout option on Hickstead that they exercised in 


                                           


 7.  Only Husband’s name was listed in the Articles of Incorporation 


document for Hooker Hollow.  Hooker, 174 So. 3d at 510.   
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2010.  When Wife learned that Husband had no intention of sharing with her any 


of the proceeds from selling Hickstead to the Raethers, she immediately “filed for 


dissolution of marriage.”  Hooker, 174 So. 3d at 510.8  Just after Wife filed for 


dissolution, the Raethers purchased Hickstead from Hooker Hollow for $4.5 


million.   


Reviewing all of the evidence related to Hickstead, the trial court stated: 


 


The totality of the testimony was that the Wife could and did 


treat [Hickstead] as her own.  Although the living expenses of these 


properties were paid for from the Husband’s assets, the Wife was not 


limited or restricted in any way from incurring the costs and expenses 


of maintaining and operating a family home at [Hickstead]. . . . 


Additionally, [Hickstead] provided the Wife unfettered access and use 


of the stables and horses to pursue her lifelong passion. . . .  [I]t was 


clear from the evidence and testimony that while the horse business 


always lost money, the Husband and Wife centered their personal and 


social life around their love of horses. . . . 


[Hickstead] [was] more than [a] mere line item asset[] in the 


name of the Husband during their marriage.  [This] propert[y] [was] 


and should be considered [a] joint marital asset[] of the Husband and 


Wife in equitable distribution by this Court, the way [it was] 


considered [a] joint marital asset[] by the parties as they lived and 


raised a family in [this] “asset[].” 


Ultimately, the trial court concluded: 


 


The Husband through his actions, or relative inaction, over the many 


years the family lived in [Hickstead] confirmed an interspousal gift to 


                                           


 8.  Wife also filed a lis pendens on Hickstead and a motion to freeze the 


proceeds of the sale pending the outcome of the dissolution.  Hooker, 174 So. 3d at 


510.  To relieve the lis pendens and freeze on the proceeds from the sale, the 


parties agreed that Wife would receive $1,000,000 from the sale of Hickstead up 


front without prejudice, which would later be either returned or supplemented after 


equitable distribution was determined in the dissolution of marriage.  Id. 







 


 - 18 - 


the Wife.  The Court finds that the conduct of the parties, including 


the conduct of the Husband, demonstrates and establishes a donative 


intent of the Husband, delivery or possession of an interest in 


[Hickstead] . . . as a gift to the Wife and surrender of dominion and 


control of those properties to the Wife. 


 


When Husband purchased Hickstead in 1989, after the parties were married, 


it was vacant land.  When Hooker Hollow sold Hickstead to the Raethers in 2010, 


Hickstead was a fully functional horse farm worth $4.5 million.  Husband 


recognized that Wife “was very active in the design and the construction, taking 


care of the barn.”   


The transfer of Hickstead through Hooker Hollow is the most significant 


indication of donative intent.  Hooker Hollow was formed during the marriage on 


June 30, 1997.  Accordingly, the trial court found that Hooker Hollow was a 


marital asset because it was “created during the marriage to hold the asset which is 


the marital home in Wellington, Florida,” as testified to by Wife’s forensic 


accountant.  See § 61.075(6)(a)1.a., Fla. Stat. (2016).  Before selling Hickstead, 


Husband told Wife that it was in their best interests to convey Hickstead to Hooker 


Hollow.   


Further, after transferring Hickstead to Hooker Hollow and continuing to use 


Hickstead as the marital home for another decade, Husband authorized the sale of 


Hickstead from Hooker Hollow to the Raethers.  At that time, Husband owned 


50% of Hooker Hollow, and the Raethers owned the other 50% through their 
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company, Trelawny Farm.  Hooker, 174 So. 3d at 510.  In 2010, when Hooker 


Hollow sold Hickstead to the Raethers, Hooker Hollow was marital property, as 


the trial court found.  Thus, Hickstead is marital property subject to equitable 


distribution as an asset of Hooker Hollow.9   


While one factor independently—such as Wife signing the Warranty Deed 


or being listed on the mortgage, or Wife’s unfettered access to and autonomy in 


residing, maintaining, and improving Hickstead—does not establish an 


interspousal gift for purposes of equitable distribution in a dissolution of marriage, 


viewing Husband’s actions comprehensively leads us to conclude that competent, 


substantial evidence supports the trial court’s finding that Hickstead was an 


interspousal gift, of which Husband intended to divest himself of complete 


dominion and control to his Wife.   


B.  Lake George 


The second property at issue is Lake George.  Wife argues that Lake George 


falls squarely within the statutory definition of “interspousal gift” as an anniversary 


gift from Husband to Wife.  Husband argues that Lake George is excluded from 


the marital estate under the parties’ prenuptial agreement because it was acquired 


                                           


 9.  Of course, the value of Hickstead would be distributed rather than 


possession of the property since Husband sold Hickstead to the Raethers.  Thus, 


the dispute is over Wife’s interest in the proceeds from the 2010 sale of Hickstead. 
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solely by his premarital assets.  We agree with the Fourth District that the record 


contains competent, substantial evidence to support the trial court’s finding that 


Lake George is marital property subject to equitable distribution. 


Lake George was “the family’s summer residence throughout the vast 


majority of the marriage.”  Hooker, 174 So. 3d at 514.  Like Hickstead, Husband 


purchased Lake George “with funds that can be traced to his pre-marital assets kept 


separate by the parties’ prenuptial agreement.”  Id. at 511.  Likewise, Husband was 


the only signatory on the title and promissory note for the mortgage on Lake 


George through CitiBank.  However, as the trial court recognized, title is not 


dispositive in this inquiry.  Gardner, 452 So. 2d at 983.  As the Fourth District 


explained: 


The Husband’s “clear and unmistakable” intention with the Lake 


George property was, at least in part, as a gift to the Wife, which was 


established through the Wife’s testimony about the Husband sending 


her a card for their tenth wedding anniversary with a picture of the 


property.  This was after the Wife had expressed her desire to have a 


home up north and both parties searched for a suitable property. 


Additionally, the Wife purchased some furnishings and incidentals for 


the home from her separate funds. 


. . . . 


Because there is evidence of donative intent with regards to the 


Lake George property, we turn to the remaining two elements of a 


gift: delivery or possession and surrender of dominion and control. . . . 


In regards to delivery or possession, we hold the trial court did not 


abuse its discretion in finding that delivery was made at the time the 


Wife obtained keys to the property and began to possess the property 


as her summer home according to the intention of the Husband.  Also, 


. . . the evidence is uncontroverted that the Wife had unfettered access 


to the home and made decisions on care and maintenance of the 
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property with the ability to incur expenses on behalf of the Husband, 


evidencing the Husband’s surrender of control to her, at least in part. 


Because the evidence supports the trial court’s determination 


that an interspousal gift of an interest in the Lake George property 


occurred, the property was subject to equitable distribution as a 


marital asset.   


 


Hooker, 174 So. 3d at 514.  Accordingly, the Fourth District affirmed the trial 


court’s distribution of Lake George.  Id.  In light of the trial court’s findings of 


fact, the evidence in the record, and the Fourth District’s analysis, we agree with 


the Fourth District that competent, substantial evidence supports the trial court’s 


determination that Lake George was marital property subject to equitable 


distribution. 


  CONCLUSION 


We conclude that the proper standard of review on appeal when reviewing a 


trial court’s determination, in a dissolution of marriage, of whether a spouse had 


donative intent to establish that property was an interspousal gift subject to 


equitable distribution is “competent, substantial evidence.”  In this case, we 


conclude that such evidence existed to support the trial judge’s conclusion that 


both properties at issue were marital assets under section 61.075, Florida Statutes.  


Accordingly, we quash the Fourth District’s ruling as to Hickstead and affirm as to 


Lake George, effectively reinstating the equitable distribution in the trial court’s 


Amended Final Judgment. 


It is so ordered. 
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LABARGA, C.J., and QUINCE, J., concur. 


LEWIS, CANADY, and POLSTON, JJ., concur in result. 


LAWSON, J., did not participate. 
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PRENTJPTIAL AGREE?'T


THIS PRENtJpTXkL AGREEMEwr made thin (8 day of


September. 1987, by and between NANCY E. PRANT. hereinafter


Nancy and TtMoT}1 I. HOQI(tR, here±nafter 'Timothy, about to


reside at 93 SheLdon Street, Wyckoff, New Jersey, 07481.


Wfl'NESSETH:


WHEREAS. Nancy and Timothy are engaged to be married and


intend to be married on September 20, 1907. and thereafter


establish a marital residence in the State of New Jersey; and


WHEREAS, Nancy and Timothy have both acquired Independent


estates prior to the marriage and desire to exempt a portion of


said independent estates from the claims by the other, said


portion being designated as the Ezempt Premarital Estatu;


lOW T)EREPORE, for value received, it is agreed as


fo11ow


1. T thys Exempt Premarital etate consists of the .


following: .


a. Trust deeiqnated First Trust Corp. Of St. Paul and


Henry W. Hook Trustees Under Agreement dated. September 3Q,


1963. w.th Hortense . Ingram for Ttmothy I. Hooker 'ith an


approjmate value of $3,764,000.


O(J) .'


•
•


PEI!TIoNER,,W :2


IDENfF/c1FES EXHIBIT No
INTo


EVIDEN
.


:


No


V.
HOokt CE


•


PR/L101?YM479OXXXXNB


OO1177







b. Trust designated Pirt Trust Corp. of St. Paul and


henry W. Hooker Trustees t1ndr Aqreexnent dated January 27.


1974, wtth Alice 1. Hooker with an approximate value of


$1. 266, 000


c. Trust deaignted H. 5. Ingram Irrevocable Trust


or T. I. Hooker dated August 7, 1975, wIth an approximate


value of $317,000.


d. A one-third interest in enrtairt real property 4 4tv'V'


located on Vaughn Road, Williamson County, Terinessec,


consisting of approximately 66.7 acres. A legal, description is


annexed hereto as Exhibit A.


Together With arty and all identitiable appreciation,


substitution. improvements, additions and/or replacement ofj
-


.-
-


to nyot the property described above.


2. Nancys xempt Premarital !state consists of the


LJC
following:


.( .,,.


a. A one-third Interest in a farm being built on 42


acres in West Palm aeach, Florida, known as wOrayiiel4n.


b. Vorious limited partnership interests representing


approximately 57% owrtership interest in, the following real


estate projects:


New Pal, New York - 1.0 acres


Nowburgh. New York - approxImately 46 acres


001178







(-r


)Cingaton, NOw York - approximately 11 acres


Saugarties, Hew York -


approzimately 27 acres


Amsterdam, New York -


approximately so acres


all of a portion of said propertiec are bnin developed for


self -storage, mini-warehouse purposes.


c. 25% interest in A.P.M. Associates which holds a


$1,700,000 purchase money note secured by a mortgage on certain


real property located on Route 23 and )Cinnelon Road. Kinnelon,


New Jersey. commonly known as the Butler-Xinnelon Property.


Together with any and all identifiable appreciation.


substitution, improvements, additio and/or rAplacemOnts of or


to any of the properteg described above.


Timothy shall have complete control over his Exempt


2renaital Estate; Nancy shall have complete control over her


Exempt Premarital E5tate. Each may enjoy and dispose of such


property in the same manner as if the marriage had not taken


ç-
To this end, Nancy and 'timothy agree to execute any


aad,Jall documents reasonably noceasary to effectuate said purpose.


() Nancy hereby waives and ri sjn ancì all marital


rjin and to the Exempt Premarital Estate of Timothy as


__,-


well as any and all statutory rights shG may have as.tha f O (


surviving spou&e_of_Timothy in and to said Exempt Premarital V**'V%kpj
'


Estate including:
-


.._..J


rt4' .c-i1


-3-
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- ,


. ('__'
('_•


a. The right to elect to take ageinat the proviio


of any will of Tinothy, whether heretofore or hereafter: made.


b. The right to mthe a distributive sale ir the event


of his intestacy.


c. The right to share in his estate by 'way of dowet,


widows allowance or otherwise.


5. Timothy hereby waives and releases any and all marital


rights in and to the Exempt Prerrerital Estate of aricy 8s well


as any and 'all statutory rights he may have as the survivinq


spouse of Nancy in and to 5a1d Rxempt Pre.marital Estate


iicluding:


a. The right to elect to take against the provisions


of any will of Nancy, whether heretofore or hereafter made.


b. ThB right to make a distributive sale in the event


of her intestacy


c. The right to share in her estate by way of


curtesy, widowers allowance or otherwise.


6. noth Timothy and NanCy are familiar with the assets


contained in the Exempt Premarital Estate of the other as well


as the value of said assets an all available information,


including current value, proposed improvements ,


appreciation, have been disclosed one to the other. Each has


had an opportunity to confer with independent counsel


-4-
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John . Landers, Equ1re, for Nancy; and David Waidman,


Esqutre, for Timothy. Timothy and lancy do hereby enter into


this Premarital Agreement freely and with fu'l understending of


it provisions.


7. This Agreement shall be- governed by the laws of the


State ot New Jersey.


8. This A9reemen't Shall not prevent either party from


rnakingintervivos or testamentary provisione for the benefit of


the other inconsistent herewith.


9. This Agreement is not intended to compromiae the


statutory or coion law rights o either party to the other


except as expressly provided for herein.


nancy and Timothy, at the request of the other, .dl1


execute, acknowledge and deliver any and all other additional


instruments necessary to carry out the purposes of this


Agreement.


IN WITNESS WI(EREDF, the parties have hereunto affixed their


hands and seals to this Premarital Agreement as of the day and


1/zn 4/f.'
.,,


''r''.
/
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STATE OF NEW JERSE')
)BS:


COUNTY OF BERGEN )


I CfRTIFY ttmt on September , l97, NPINC? E. PRANT


personally came before me and ecknowledqed under oath, to my


satisfaction. that ghe:


(a) La named in and personally signed this document; and


(b) signed, aealed an deliva d ocurnent as her act


and deed.


7om B4 4der, Attorney-at-Law of


th&Stt of New Jetey


SThTh OF NEW JERSEY)


)SS:
COUNTY or BERGEN )


I CERTIFY that on September (
, 1987, TIMOTUY I. HOOKER


personally came before me and acknowledged under oath, to my


satisfaction, that he:


(a) is named in and personally signed this document; and


(b) signed. sealed and


deli7red,his
_a. -4t-is act


Jotn . Landers, Attorney-&t -Law of


the Sate of New Jersey
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\-tAK 44.E EXHIBI?


Land lYifl9 and being in the Seventh Civil District of Williamson County,
Tennes9c, described as follows:


Tract No. 1: Doginninq at a point in the center of Vaughn Road the North
West Corner of the tract herein doacribed also flarweli corner & running
'zith center of aid road tPencc South 27 degrees West 268 ft.; thence
South 42 degrees 306 ft.; thence South 61 degrees West 85 ft.; tc' a nirt
in center of road; thence leaving road and with ola fence Hatcher line
South 71 degrees 272 ft.; thence South 87 degrees East 650 ft.; thence
North 26 ft. to a point in old rock fence; thence North 88 degrees East


419 ft. Hatcher North East corners thence South 0 degrees 3D' Wont 72i.5
ft. to a post N. C. tockotts N.W. Corner •f home tract; thence with
Stoc)ett North line South 87 degrees Ea8t 998.4 ft. to a post Potters
N.W. corner; thence with flarwell line North 1 1/2 degrces East 1023-S


ft. to a stake on ridge; thence North 87 degrees West 1018 ft. to a pUe
of rock; thence North 67 degrees West 7i3 ft. to the point of begrtning
and containing 37.2 acres, more or lass.


1'his conveyance is made eubject to casement for right-of-way ot Vaughn
Road lying within the boundaries of the premises described as tract No. 1.


Tract No. 2 Bginnirtg at a point in the center of a public road 615


fect north of the southoast corner o the 11 acre tract, of Lot 1. of the


J.. S. Stockett subdivision; thence with a fence line, S 87 S 700'; thence


$ 89 E 758' tO a stone set in the ground in a small triangularly fanced


aroai thence N 3 E 900' to a fence corner; thence S 88 W 419' to a corner


(running with wire fence for first 135', thence with stone wall to a


point 20' more or lesé from the corner); thence S 26'; thence N 87 W


650' running with fence after first 150'); thence N 71. W 272' to the


center of a public road; thence, with the center of road, S 34395'.


S 23 E 150', and S 3 W 487' to the point of beginning, containing 29.7


acres more or less, according to a survey of Rarold 'hworth. C. C.,


made June 27, 19S9.


Being the same property conveyed to Commerce Union ank, Nashville,


Tennessee, as Trustee with full power to mortgage, sell, transter ard


convey without the joinder of any beneficiary, by quitclaim deed from


lack 0. Bailey. of record in Book 24B, page 426, Register's Office for


Williamson County, Tennessee.


.- q


IA1._________._.1


)1M V.


9,:,


DANYLa lAX


MQTCA5(


PRO8AI ;t(


IOtM PAID


'Icrip, NO.
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KeyCite Red Flag - Severe Negative Treatment
Decision Affirmed in Part, Quashed in Part by NANCY HOOKER, Petitioner, v. TIMOTHY I. HOOKER, Respondent. TIMOTHY I. HOOKER, Petitioner, 
v. NANCY HOOKER, Respondent., Fla., March 30, 2017


174 So.3d 507
District Court of Appeal of Florida,


Fourth District.


Timothy I. HOOKER, Appellant,
v.


Nancy HOOKER, Appellee.


No. 4D13–1841.
|


Aug. 26, 2015.
|


Rehearing Denied Sept. 30, 2015.


Synopsis
Background: Wife filed for dissolution of marriage. The Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County, 
Gregory M. Keyser, J., determined that an unequal distribution of marital assets was warranted. Husband appealed, and wife 
cross-appealed.
 


Holdings: The District Court of Appeal, Forst, J., held that:
 
[1] trial court erred in finding that wife had an interest in the property by virtue of an interspousal gift, and
 
[2] interspousal gift of an interest in the property occurred, such that the property was subject to equitable distribution as a 
marital asset.
 


Affirmed in part; reversed in part and remanded.
 


West Headnotes (9)


[1] Divorce
Gifts and inheritance


Interspousal gift is established by showing (1) 
donative intent, (2) delivery or possession of the 
gift, and (3) surrender of dominion and control of 
the gift, for the purpose of determining whether 
property is marital property.


Cases that cite this headnote
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[2] Divorce
Gifts, inheritance, and change of form


Burden is on the party seeking to prove an 
interest in property to show it was an interspousal 
gift, for the purpose of determining whether the 
property is marital property.


Cases that cite this headnote


[3] Divorce
Degree of proof
Divorce
Gifts, inheritance, and change of form


Question of donative intent, which is element of 
an interspousal gift, is one of a preponderance of 
the credible evidence in a marital dissolution 
action, and unsupported assertions in the 
testimony of either party are not dispositive of 
donative intent.


Cases that cite this headnote


[4] Gifts
Intent


Clear and unmistakable intention on the part of 
the donor to make a gift of his property is an 
essential requisite of a gift inter vivos.


Cases that cite this headnote


[5] Divorce
Gifts, inheritance, and change of form
Marriage and Cohabitation
Weight and sufficiency
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Evidence did not show a clear donative intent by 
husband with respect to property, which he 
bought with funds that could be traced to his pre-
marital assets kept separate by the parties’ 
prenuptial agreement, and, thus, trial court erred 
in finding that wife had an interest in the property 
by virtue of an interspousal gift; there was no 
testimony that husband expressly stated or 
otherwise affirmatively acknowledged that wife 
had an interest in property, rather only that wife 
believed that she had an interest because it was 
the family home, wife could not point to a clear 
intention of husband to make a gift, and even 
though wife actively contributed to the 
appreciation of this property, the prenuptial 
agreement provided that any and all identifiable 
appreciation remained non-marital, and wife’s 
name was kept off the title and the original 
mortgage for the property.


Cases that cite this headnote


[6] Divorce
Marital residence or homestead


Marital home is not automatically deemed a 
marital or shared asset.


Cases that cite this headnote


[7] Divorce
Gifts and inheritance


Overt action is not required to prove that an asset 
has not been gifted in context of marital 
dissolution action.


Cases that cite this headnote


[8] Divorce
Gifts and inheritance
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Evidence showed donative intent by husband 
with respect to property, which he bought with 
funds that could be traced to his pre-marital assets 
kept separate by the parties’ prenuptial 
agreement, and, thus, interspousal gift of an 
interest in the property occurred, such that the 
property was subject to equitable distribution as a 
marital asset; wife testified that husband sent her 
a card for their wedding anniversary with a 
picture of the property, delivery was made at the 
time the wife obtained keys to the property and 
began to possess the property as her summer 
home according to the intention of the husband, 
and wife had unfettered access to the home and 
made decisions on care and maintenance of the 
property with the ability to incur expenses on 
behalf of the husband, evidencing husband’s 
surrender of control to her, at least in part.


Cases that cite this headnote


[9] Divorce
Gifts and inheritance
Divorce
Verdict, Findings, or Determination


Wife was entitled to 25% interest in property, 
which was interspousal gift; fact that asset was 
determined to be an interspousal gift and then 
characterized as a marital asset did not mandate 
that the asset be split equally when an unequal 
split was necessary to do equity and justice 
between the parties, husband was the sole 
financial contributor to the building and 
maintenance of property from his separate non-
marital funds, and equitable distribution statute 
did not require the trial court to further justify the 
25% award by assigning a specific dollar value to 
each party’s contributions. West’s F.S.A. § 
61.075(1)(j).


Cases that cite this headnote
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FORST, J.


Appellant Timothy Hooker (“the Husband”) appeals the amended final judgment of dissolution, dissolving his marriage to 
Appellee Nancy Hooker (“the Wife”). The Husband challenges the trial court’s finding as to the Wife’s interest in certain 
properties acquired during the marriage by the Husband’s separate non-marital funds. The Wife cross-appeals, challenging 
certain findings as to division of the properties at issue by percentages, one of the Husband’s bank accounts, and the trial 
court’s denial of her request for attorneys’ fees. We agree with the Husband that there is a lack of evidence to support the trial 
court’s finding that the Husband gifted an interest in the Hooker Hollow property to the Wife, and we reverse on that issue. 
However, we disagree with his same contention as to the Lake George property, and we thus affirm on that issue. We also 
affirm on all issues raised in the Wife’s cross-appeal.
 


Background


The parties were married in 1987 in New York. They did not have any significant outside employment during the marriage. 
Instead, they were provided for financially by the Husband’s pre-marital trust fund assets and spent their time raising their 
children and training, breeding, and showing horses.
 
The parties executed a prenuptial agreement to keep their substantial pre-marital assets separate. The agreement listed certain 
assets to be kept separate from the marital estate, “[t]ogether with any and all identifiable appreciation, substitution, 
improvements, additions and/or replacements of or to any of the property described.” The document further provided, “This 
Agreement shall not prevent either party from making intervivos or testamentary provisions for the benefit of the other 
inconsistent herewith.”
 
In 1989, the parties moved to Florida. The Wife testified that they heard about vacant land being available in Wellington. 
Interested persons needed to purchase a lottery ticket for the chance to purchase one of the lots. The Wife’s father funded the 
purchase of the lottery ticket. The parties obtained the option to purchase a lot and the Husband did so with non-marital 
funds. While only the Husband signed the original purchase money mortgage for the land and the promissory note, *510 both 
parties signed a later mortgage document for a construction loan.
 
This property was developed into a working horse farm and home. The parties lived in an apartment above the stables, which 
was the marital home throughout the majority of the marriage. The Wife was in charge of furnishing the apartment and 
helped clean and care for the stables and horses. The Husband also was involved in the day-to-day management and training 
of the horses as part of the business.
 
Later, the Wife expressed a desire to have a summer home in the northeast to be near her childhood home and to have greater 
access to the horse shows in the region. In 1997, after about two years of searching, the Husband purchased a vacant lot in 
Lake George, New York with his non-marital assets while the Wife was in Florida with the children. The Husband sent the 
Wife a card for their tenth wedding anniversary with a picture of the lot. The mortgage on that property was in the Husband’s 
name alone and the Wife never signed any of the debt related to that loan.
 
The Wife was deeply involved in designing and building the home at Lake George. She also purchased some furnishings and 
incidentals for the home. The Wife believed she owned the home with the Husband because it was a family home where they 
lived. The Husband did not remember telling the Wife whether she was an owner of the Lake George property.
 
Also in 1997, the Husband sought to turn the Florida property into a corporation and transfer part of the title to another entity. 
Only the Husband was listed as the seller, but both parties signed the warranty deed transferring title of the property to the 
new corporation, known as Hooker Hollow, LLC.1 The deed specified that this property was not the Wife’s homestead, and 
the Wife signed the deed only to release any and all homestead rights she may have had to the property. The Wife did not 
believe she was giving up any interest she believed she had in the property by signing the deed and the Husband never told 
her that she did not have any interest in the property. However, only the Husband’s name appears in the Articles of 
Incorporation document for Hooker Hollow, LLC as an officer/director of that entity, which now owned the whole property. 
Fifty percent of the stock of the corporation was then transferred to Trelawny Farm. The Husband paid off the mortgage on 
the property with the proceeds from the sale.
 
In 2010, Trelawny Farm triggered a buy/sell provision in the contract to buy the other 50 percent interest in Hooker Hollow. 
The same day the contract for sale was signed, the Wife filed for dissolution of marriage. At the same time, the Wife filed a 
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lis pendens on Hooker Hollow and a motion to freeze the proceeds of the sale of that property pending the outcome of the 
dissolution.
 
During the pendency of the dissolution proceedings, the parties entered into an agreed order that the Wife would receive $1 
million from the sale proceeds of Hooker Hollow at closing, representing a partial equitable distribution payment. The parties 
reserved all claims and defenses as to this distribution for trial. This allowed for the completion of the sale of Hooker Hollow 
to Trelawny Farm. As in the first transaction, only the Husband was recognized as a selling party, but the Wife signed a 
transfer deed waiving any homestead rights she may have had in the property. Also attached to the sale documents *511 was 
an affidavit of the Husband, swearing to the fact that the Husband and Trelawny Farm are the only members of Hooker 
Hollow, LLC and have the only interests in the property.
 
Following a trial on the petition for dissolution, the trial court issued a detailed final judgment. Relevant to the appeals, the 
trial court determined that Husband had traced all of his assets acquired during the marriage back to his pre-marital assets, 
including the Hooker Hollow and Lake George properties. However, the court found that the Wife had an interest in the 
Hooker Hollow and Lake George properties through interspousal gift. As such, the trial court awarded the Wife 50% of the 
values of Hooker Hollow and Lake George.
 
The Husband moved for rehearing, primarily challenging the trial court’s determinations as to the interspousal gift to the Wife 
of an interest in Hooker Hollow and Lake George. The motion was granted after a non-evidentiary hearing was held.
 
The trial court then issued a more detailed amended final judgment. The trial court maintained its finding that, although the 
Hooker Hollow and Lake George properties were purchased with the Husband’s non-marital assets and were titled in his 
name alone, they should be considered marital assets because the Husband made an interspousal gift of an interest to the 
Wife, with their actions showing joint ownership. However, based on the rehearing, the trial court determined that an unequal 
distribution was warranted because of the substantial financial contribution of the Husband. Therefore, the court awarded 
66% interest in the Hooker Hollow property to the Husband and the remaining 34% to the Wife, and awarded 75% interest in 
the Lake George property to the Husband and the remaining 25% to the Wife. This appeal and cross-appeal followed.
 


Analysis


We review the determinations of a trial court in regards to a dissolution judgment for an abuse of discretion. Canakaris v. 
Canakaris, 382 So.2d 1197, 1202 (Fla.1980). However, we review the legal conclusions de novo. Mondello v. Torres, 47 So.
3d 389, 392 (Fla. 4th DCA 2010).
 
[1] [2] In the instant case, it is undisputed that the Husband purchased both the Hooker Hollow and Lake George properties 
with funds that can be traced to his pre-marital assets kept separate by the parties’ prenuptial agreement. Because the 
prenuptial agreement provides that any appreciation of those assets remains separate, the only way the Wife can claim an 
interest in the Hooker Hollow and Lake George properties is by interspousal gift. An interspousal gift is established by 
showing “ ‘(1) donative intent, (2) delivery or possession of the gift, and (3) surrender of dominion and control of the gift.’ ” 
Vigo v. Vigo, 15 So.3d 619, 622 (Fla. 3d DCA 2009) (quoting Mills v. Mills, 845 So.2d 230, 233 (Fla. 3d DCA 2003)). The 
burden is on the party seeking to prove an interest in the property to show it was an interspousal gift. Vigo, 15 So.3d at 622 
(noting that the parties’ condominium was purchased during the marriage with the Husband’s nonmarital funds and it was 
titled solely in the Husband’s name, thus “at trial, the Wife was required to establish that the Husband intended to gift to her a 
one-half interest in the condominium”).
 
[3] [4] “The question of donative intent is one of a preponderance of the credible evidence.” Laws v. Laws, 364 So.2d 798, 
801 (Fla. 4th DCA 1978). Unsupported assertions in the testimony of either party are not dispositive of donative intent. Id. 
Additionally, “[a] clear and unmistakable intention on the part of the donor to make a gift of his property is an essential 
requisite *512 of a gift inter vivos ...; and it has been held that this intention must be inconsistent with any other theory.” 
Kuebler v. Kuebler, 131 So.2d 211, 218 (Fla. 2d DCA 1961) (on petition for rehearing). “When ... the grantor’s intent is to be 
determined from the conflicting testimony of the parties, it is the responsibility of the trial court to evaluate the weight and 
credibility of that testimony to arrive at a determination.” Marsh v. Marsh, 419 So.2d 629, 630 (Fla.1982).
 
In Vigo, upon which the trial court relied, the Third District affirmed a determination that a wife sufficiently established that 
her husband intended to gift her a one-half interest in a condominium, which was purchased during the marriage by the 
husband with his non-marital funds and titled solely in the husband’s name, based on the following facts: (1) the husband 
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agreed to purchase the condo in Miami Beach and move there because the wife wanted to relocate there; (2) the wife attended 
the closing and signed the mortgage on the property; (3) the husband informed the wife that he purchased the condo for both 
of them; (4) both parties were named on the homeowner’s insurance policy; (5) the parties’ names appeared on sales receipts 
for about $25,000 in furniture and accessories used to furnish the condo; and (6) the condo became the parties’ marital 
residence, which the wife assisted in maintaining for the parties. Vigo, 15 So.3d at 622. The trial court concluded that this 
evidence showed the husband’s intent to divest himself of all dominion and control over a one-half interest in the property. Id. 
The Third District affirmed, finding no abuse of discretion. Id. This case assists in our determination as to each of the 
properties at issue in our present case.
 


I. The Hooker Hollow Property
[5] With the Hooker Hollow property, the trial court found the following facts, which are supported by the record, to establish 
an interspousal gift of an interest in the property to the Wife:


• The property constituted the parties’ primary marital residence throughout the vast majority of the marriage and was 
where the parties raised their children.


• The Wife was extremely and directly involved in all aspects of Hooker Hollow as a residence and business.


• Both parties signed a mortgage document for a construction loan on Hooker Hollow, as well as the transfer deed when 
changing the property from Hickstead Place to Hooker Hollow and then selling it to Trelawny Farm.


• The Wife believed that she had an interest in the property.


• The Wife’s father purchased the lottery ticket giving the parties the option to purchase the Hooker Hollow land.


• The Husband never told the Wife that she did not have an interest in the property, nor did he take any overt action to 
contradict the Wife’s belief that she had an interest.


• The Wife could and did treat this property as her own, and she was not limited in incurring expenses, to be paid for by 
the Husband, for maintaining and operating the home.


 
However, none of these facts evidence a “clear and unmistakable intention on the part of the [Husband] to make a gift[,]” 
which is needed to establish donative intent. Kuebler, 131 So.2d at 218. To the contrary, there was no testimony that the 
Husband expressly stated or otherwise affirmatively acknowledged that the Wife had an interest in Hooker Hollow, rather 
only that the Wife believed that she had an *513 interest because it was the family home and family business.
 
[6] The trial court cited to Vigo in its finding of interspousal gift, and, while the facts in Vigo are quite similar to the present 
case, the key distinction is that the husband in Vigo informed the wife that he purchased the Miami Beach condo for both of 
them. Vigo, 15 So.3d at 622. No such conversation occurred between the instant parties, and, as mentioned, the Wife cannot 
otherwise point to a clear intention of the Husband to make a gift. The Wife’s only explanation for her belief in having an 
interest is that this was the family home and family business. However, a marital home is not automatically deemed a marital 
or shared asset. See Embry v. Embry, 650 So.2d 190, 191 (Fla. 2d DCA 1995) (requiring the trial court to specifically 
designate the marital home as a marital or non-marital asset).
 
[7] The trial court also heavily relied on the fact that the Husband did not convey to the Wife that she did not have an interest 
in the properties or take an overt action to contradict her belief and that the Wife made significant contributions to the 
property. However, an overt action is not required to prove that an asset has not been gifted, and the provisions of the 
prenuptial agreement support this property being a non-marital asset unless the Wife could show the elements of a gift, 
including donative intent. Even though the Wife actively contributed to the appreciation of this property, the prenuptial 
agreement provided “any and all identifiable appreciation” remains non-marital. Without evidence of an intent on the part of 
the Husband to gift the Wife an interest in the property, his non-actions in regards to the property and the Wife’s contributions 
to the property are of little relevance to the analysis of an interspousal gift.
 
Additionally, the Wife’s name was kept off the title and the original mortgage for the property; when the Husband had an 
opportunity to make any donative intent clear through the creation of the corporation, he chose to keep the corporation solely 
in his name and subsequently excluded the Wife’s name from the final sale of the property. The Wife’s name was included in 
sale documents solely to establish that she did not have a homestead interest in the property, which does not evidence 
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donative intent, but rather the Husband ensuring the buyer of unburdened title.
 
Under the preponderance of the credible evidence standard for finding donative intent, the facts found by the trial court do 
not evidence a clear donative intent by the Husband. See Laws, 364 So.2d at 801. Rather, the facts regarding the Wife’s 
involvement with Hooker Hollow simply evidence that the Wife took care of her residence, regardless of ownership. 
Furthermore, there are other business explanations for having the Wife as part of the construction loan mortgage document 
and the transfer deeds. What are most significant, though, are the facts that she never was liable on the loans and that her 
name never was included on any documents evidencing actual ownership when the Husband had multiple opportunities to 
acknowledge any interest he intended her to have. But see Kuebler, 131 So.2d at 219 (holding that even being named on 
documents is not sufficient without donative intent). As such, we hold the trial court erred in finding that the Wife had an 
interest in the Hooker Hollow property by virtue of an interspousal gift.
 


II. The Lake George Property
[8] With the Lake George property, the trial court found the following facts, which are supported by the record, to establish 
*514 an interspousal gift of an interest in the property to the Wife:


• The property constituted the family’s summer residence throughout the vast majority of the marriage.


• The Wife was extremely and directly involved in all aspects of the Lake George property.


• The Wife understood from the Husband that she had an interest in this property as a wedding anniversary gift to her as 
evidenced by the Husband’s anniversary card.


• The Husband never told the Wife that she did not have an interest in the property, nor did he take any overt action to 
contradict the Wife’s belief that she had an interest.


• The Wife paid for some furnishings and incidentals for this residence from her separate funds.


• The Wife could and did treat the property as her own, and she was not limited in incurring expenses, to be paid for by 
the Husband, for maintaining and operating it.


 
Unlike with Hooker Hollow, these facts evidence sufficient donative intent to uphold the trial court’s determination. The 
Husband’s “clear and unmistakable” intention with the Lake George property was, at least in part, as a gift to the Wife, which 
was established through the Wife’s testimony about the Husband sending her a card for their tenth wedding anniversary with 
a picture of the property. This was after the Wife had expressed her desire to have a home up north and both parties searched 
for a suitable property. Additionally, the Wife purchased some furnishings and incidentals for the home from her separate 
funds.
 
These facts are substantially more akin to those seen in Vigo, where the court concluded that an interspousal gift existed 
where the husband bought a property where the wife desired to live, where he told her the home was for both of them, and 
where the parties both contributed to furnishing the home, among other things. Vigo, 15 So.3d at 622. While here the Wife’s 
name does not appear on any of the official documents related to the Lake George property, this is not dispositive as donative 
intent was otherwise conveyed through the anniversary card.
 
Because there is evidence of donative intent with regards to the Lake George property, we turn to the remaining two elements 
of a gift: delivery or possession and surrender of dominion and control. Id. In regards to delivery or possession, we hold the 
trial court did not abuse its discretion in finding that delivery was made at the time the Wife obtained keys to the property and 
began to possess the property as her summer home according to the intention of the Husband. Also, in regards to the 
Husband’s surrender of dominion and control of the property, the evidence is uncontroverted that the Wife had unfettered 
access to the home and made decisions on care and maintenance of the property with the ability to incur expenses on behalf 
of the Husband, evidencing the Husband’s surrender of control to her, at least in part.
 
[9] Because the evidence supports the trial court’s determination that an interspousal gift of an interest in the Lake George 
property occurred, the property was subject to equitable distribution as a marital asset. Id. We therefore affirm the award of a 
25% interest in the property to the Wife. As to the Wife’s challenge of that percentage, arguing the trial court failed to make 
specific written findings to support the unequal distribution, we hold that the trial court made the appropriate findings as 
required under section 61.075, Florida Statutes (2010).
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*515 Section 61.075(1) allows for unequal distribution of an asset when the court finds it is justified based on a non-
exhaustive list of relevant factors. The factors relevant here are: the contributions of each spouse to the marriage; each 
spouse’s economic circumstances; desirability of retaining an asset; the contribution of each spouse to the acquisition and 
enhancement of an asset; and “[a]ny other factors necessary to do equity and justice between the parties.” § 61.075(1), Fla. 
Stat. (2010). The statute also requires any distribution of marital assets to be supported by factual findings in the judgment 
based on competent substantial evidence in the record with reference to these statutory factors. § 61.075(3) Fla. Stat. (2010); 
Peacock v. Peacock, 879 So.2d 96, 97 (Fla. 4th DCA 2004). Additionally, “[t]he fact that an asset is determined to be an 
interspousal gift and then characterized as a marital asset does not mandate that the asset be split equally when an unequal 
split is ‘necessary to do equity and justice between the parties.’ ” Williams v. Williams, 686 So.2d 805, 808 (Fla. 4th DCA 
1997) (quoting § 61.075(1)(j), Fla. Stat. (1995)).
 
In the present case, the trial court made written factual findings based on competent substantial evidence in the record and 
with consideration of the statutory factors when ordering an unequal distribution of the Lake George property. The trial court 
specifically noted:


The primary factors considered by the Court are that the Husband’s assets were primarily used to 
purchase these properties and the improvements, furniture and furnishings in these properties, and the 
Husband’s assets were used to pay for the daily expenses for the family living in these residences and 
maintaining these residences. Apart from these financial contributions, the Wife did contribute 
substantially to all decisions related to these homes and the care and education of the children raised in 
these homes, and her services as a homemaker. The Court considered the other factors enumerated in 
Florida Statute § 61.075(1), but primarily relies upon the financial contributions of the Husband to 
support unequal distribution of these properties to do equity and justice between the parties.


This statement, as well as the other detailed findings and analyses in the judgment, clearly evidences that the trial court 
complied with the requirements of the statute and appropriately considered the statutory factors, emphasizing which factors 
were most relevant under the circumstances of the case but maintaining that all were considered, in making its determination. 
See § 61.075(3), Fla. Stat. (2010).
 
The court’s determination also is supported by the record where the facts indicate that the Husband was the sole financial 
contributor to the building and maintenance of Lake George from his separate non-marital funds. The trial court considered 
both parties’ contributions and arrived at percentages that it determined reflected those contributions. The factors discussed in 
the judgment support those percentages as being fair and reasonable determinations of the trial court under the circumstances, 
especially where there was no obligation on the court to award equal distribution. Williams, 686 So.2d at 808. The statute 
does not require the trial court to further justify the 25% award by assigning a specific dollar value to each party’s 
contributions as the Wife suggests. To the contrary, a percentage value better represents what type of interest in the Lake 
George property the Husband intended to gift the Wife. As such, we find no merit in the Wife’s argument in her cross-appeal 
and affirm the award of a 25% interest in the Lake George property to the Wife. We also affirm the remaining two issues in 
the Wife’s cross-appeal without further comment.
 


*516 Conclusion


Based on the foregoing, we reverse the amended final judgment as to the trial court’s determination that the Husband gifted 
an interest in the Hooker Hollow property to the Wife. This holding entails a reversal of the entire equitable distribution 
schedule, which the trial court must recalculate on remand after awarding 100% of the Hooker Hollow property to the 
Husband as his own non-marital property. Banton v. Parker–Banton, 756 So.2d 155, 156 (Fla. 4th DCA 2000) (“When 
reversible error occurs with regard to valuation or distribution, the entire distribution scheme must be reversed and remanded 
to allow the trial court to ensure both parties receive equity and justice.”). We affirm the amended final judgment in all other 
respects.
 
Affirmed in part; Reversed in part and Remanded.
 


STEVENSON and LEVINE, JJ., concur.
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All Citations


174 So.3d 507, 40 Fla. L. Weekly D1986


Footnotes


1 Hereinafter, this property will be referenced only as “Hooker Hollow.”


End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Husband filed petition for dissolution of marriage. Wife filed a counter petition seeking dissolution, 
distribution of all marital assets, and alimony. The Circuit Court, Miami-Dade County, Maxine Cohen Lando, J., entered 
judgment of dissolution, found that funds from husband’s prior medical settlement were nonmarital, and awarded wife lump 
sum alimony and permanent periodic alimony. Husband appealed.
 


Holdings: The District Court of Appeal, Rothenberg, J., held that:
 
[1] evidence supported finding that husband intended to gift to wife a one-half interest in condominium, warranting lump 
sum alimony payment to achieve equitable distribution of marital assets, but
 
[2] the District Court acted outside its discretion in awarding permanent periodic alimony, rather than rehabilitative alimony, 
to wife.
 


Affirmed in part, reversed in part, and remanded.
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Divorce
Marital residence or homestead
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Evidence was sufficient to support trial court 
finding that husband gave gift of one-half interest 
in condominium to wife, such that award of lump 
sum alimony payment to wife of $250,000 was 
warranted to achieve equitable distribution of the 
marital assets when husband was awarded the 
condominium; husband had agreed to purchase 
the condominium and move because wife wanted 
to relocate to be close to her grandchild, wife 
attended the closing and signed the mortgage on 
the condominium, husband informed wife that he 
purchased the condominium for both of them, the 
husband and wife were both named on the 
homeowner’s insurance policy, their names 
appeared on sales receipts for furnishings in the 
condominium, wife assisted in maintaining the 
condominium as marital residence, and husband 
had the ability to pay the lump sum alimony 
award. West’s F.S.A. § 61.075(6)(a)(1)(c).


3 Cases that cite this headnote


[2] Divorce
Nature and purpose of spousal support;  property 
award distinguished


Permanent periodic alimony is used to provide 
the needs and the necessities of life to a former 
spouse as they have been established during the 
marriage of the parties. West’s F.S.A. § 61.08(2).


Cases that cite this headnote


[3] Divorce
Multiple factors
Divorce
Rehabilitative awards;  awards until self-
supporting
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Trial court acted outside its discretion in 
awarding permanent periodic alimony, rather than 
rehabilitative alimony, to wife based on wife’s 
purported medical issues and lack of transferable 
work skills; the marriage was short-term, 7.5 
years long, and produced no children, experts 
opined that the wife, who was 54 years old, was 
employable in jobs rated as having sedentary 
physical demands and the experts also found wife 
capable of earning and retraining, wife’s list of 
monthly expenses was inaccurate as based on 
joint expenses and the cost of living in 
condominium that was awarded to husband, and 
despite medical problems, wife maintained an 
active lifestyle. West’s F.S.A. § 61.08(2).


1 Cases that cite this headnote


Attorneys and Law Firms


*620 Perez-Abreu & Martin-Lavielle, and Javier Perez-Abreu and Andy W. Acosta, for appellant.


Paul Morris; Laline Concepcion-Veloso, for appellee.


Before COPE, CORTIÑAS, and ROTHENBERG, JJ.


Opinion


ROTHENBERG, J.


Jose Vigo (“Husband”) appeals from the amended final judgment dissolving his marriage to Maria Do Graca Vigo (“Wife”), 
and from the amended order granting the Wife’s motion for relief from admissions.1 We affirm in part, reverse in part, and 
remand for further proceedings consistent with this opinion.
 


I. Facts


Prior to the marriage, the Husband was diagnosed with a benign brain tumor, and *621 began receiving disability benefits. In 
1995, he underwent surgery for the tumor, and thereafter, he filed a medical malpractice action against the hospital. When the 
parties met in December 1997, the Husband was residing in New York, and the Wife was residing in Florida. Approximately 
one month later, the Wife moved to New York and began to reside with the Husband, and in December 1998, the parties 
married in Florida, and returned to New York. In July 2002, the Husband’s medical malpractice action settled, and he 
received an initial payment of $3 million, and began receiving monthly payments of $32,000, which will terminate in 2012. 
The settlement payments and disability benefits were deposited into accounts titled solely in the Husband’s name, and have 
not been commingled with any marital funds.
 
In February 2003, the Husband purchased a condominium in Miami Beach with monies from one of his separate accounts, 
and shortly thereafter, the parties moved to Miami Beach, and the condominium became the parties’ principal residence. The 
Husband paid all expenses related to the condominium with funds from his separate accounts.
 
On July 12, 2006, the Husband filed a petition for dissolution of marriage. Thereafter, the Wife answered the Husband’s 
petition and filed a counter-petition and amended counter-petition for dissolution of marriage, seeking, in part, a distribution 
of all marital assets and an award of alimony.
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At the final hearing, the Wife argued, in part, that she was entitled to an award of alimony, and that the condominium was a 
marital asset, subject to equitable distribution, because the Husband intended to gift a one-half interest in the condominium to 
her. The trial court heard testimony from several witness, including the parties, a vocational evaluation specialist hired by the 
Husband, a rehabilitation consultant hired by the Wife, and one of the Wife’s physicians. Numerous exhibits, including 
reports from the Wife’s physicians, the parties’ financial affidavits, documentation as to the Husband’s finances, and the 
reports issued by the vocational evaluation specialist and rehabilitation consultant, were admitted into evidence.
 
In April 2008, the trial court entered its amended final judgment of dissolution of marriage, finding, in part, that the 
settlement award was a nonmarital asset, and therefore, not subject to equitable distribution. As to the condominium, the trial 
court found that the Wife carried her burden of establishing that the Husband intended to gift a one-half interest in the 
condominium to the Wife, and therefore, the condominium was a marital asset subject to equitable distribution. The trial 
court awarded the condominium and its contents to the Husband, and awarded the Wife $250,000 in lump sum alimony, 
which represents one-half of the equity in the condominium. Finally, as to alimony, the trial court, after weighing the 
statutory factors set forth in section 61.08(2), Florida Statutes (2008), awarded permanent periodic alimony to the Wife in the 
amount of $5,500 per month.
 


II. Issues on Appeal


The Husband has raised two issues on appeal meriting discussion. First, whether the trial court abused its discretion by 
finding that the Husband intended to gift a one-half interest in the condominium to the Wife, and awarding $250,000 in lump 
sum alimony to the Wife, in order to achieve equitable distribution of the marital asset. Second, whether the trial court abused 
its discretion by awarding permanent periodic alimony to the Wife, and if the trial court did not abuse its discretion, was the 
amount awarded an abuse of discretion.
 


*622 III. Analysis


A. Whether the Trial Court Abused its Discretion by Finding that the Husband Intended to Gift an Interest in the 
Condominium to the Wife, and by Awarding Lump Sum Alimony to the Wife to Achieve Equitable Distribution
[1] The Husband contends that the trial court abused its discretion by finding that the Wife met her burden of establishing that 
the Husband intended to gift a one-half interest in the condominium to the Wife. Based on our review of the record, we 
cannot conclude that the trial court abused its discretion.
 
In the instant case, it is undisputed that the condominium was purchased during the marriage with the Husband’s nonmarital 
funds and that the condominium was titled solely in the Husband’s name. The monthly expenses related to the condominium, 
including the mortgage payments, condominium association fees, and insurance payments, were also paid with the Husband’s 
nonmarital funds. Therefore, at trial, the Wife was required to establish that the Husband intended to gift to her a one-half 
interest in the condominium, by demonstrating “(1) donative intent, (2) delivery or possession of the gift, and (3) surrender of 
dominion and control of the gift.” Mills v. Mills, 845 So.2d 230, 233 (Fla. 3d DCA 2003); see also § 61.075(6)(a)(1)(c), Fla. 
Stat. (2008) (providing that marital asset includes “[i]nterspousal gifts during the marriage”).
 
The evidence at trial was that the Husband agreed to purchase the condominium and move to Miami Beach because the Wife 
wanted to relocate to Miami to be close to her grandchild; the Wife attended the closing and signed the mortgage on the 
property; the Husband informed the Wife that he purchased the condominium for both of them; the Husband and Wife are 
named on the homeowner’s insurance policy; the parties’ names appear on sales receipts for the purchase of approximately 
$25,000 in furniture and accessories used to furnish the condominium; and the condominium became the parties’ marital 
residence, which the Wife assisted in maintaining for the parties. Based on the evidence presented at trial and after judging 
the credibility of the witnesses, the trial court found that the Husband intended to deliver to the Wife a one-half interest in the 
condominium; the Husband intended to divest himself of all dominion and control over a one-half interest in the 
condominium; and that the Wife accepted a one-half interest in the condominium. As the trial court’s findings are supported 
by the record and we cannot find that the trial court abused its discretion, we affirm the trial court’s finding that the Husband 
intended to gift a one-half interest in the condominium to the Wife. Moreover, we affirm the award of $250,000 in lump sum 
alimony to the Wife, as the award was made to achieve equitable distribution of the marital assets, and the evidence presented 
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at trial demonstrates that the Husband has the ability to pay the lump sum alimony. See Glazner v. Glazner, 693 So.2d 650, 
652 (Fla. 5th DCA 1997) (“[T]o ensure equitable distribution of assets, lump sum alimony is properly awarded only when the 
evidence reflects a justification for such an award and the ability of the paying spouse to make the payment ‘without 
substantially endangering his or her economic status.’ ”) (quoting Canakaris v. Canakaris, 382 So.2d 1197, 1201 (Fla.1980)); 
see also Miulli v. Miulli, 832 So.2d 963, 964 (Fla. 2d DCA 2002) (holding that lump sum alimony may be awarded “for the 
purpose of achieving equitable distribution”).
 


*623 B. Whether the Trial Court Abused its Discretion by Awarding Permanent Periodic Alimony to the Wife and Whether 
the Amount Awarded was an Abuse of Discretion
The Husband contends that based on the statutory factors set forth in section 61.08(2), Florida Statutes (2008),2 the trial court 
abused its discretion by awarding permanent periodic alimony to the Wife. We agree.
 
[2] “Permanent periodic alimony is used to provide the needs and the necessities of life to a former spouse as they have been 
established during the marriage of the parties.” Rosecan v. Springer, 845 So.2d 927, 928 (Fla. 4th DCA 2003) (quoting 
Zeigler v. Zeigler, 635 So.2d 50, 53 (Fla. 1st DCA 1994)). At trial, the undisputed evidence demonstrated that the parties’ 
marriage lasted approximately 7.5 years and produced no children, and at the time of the final hearing on the petition for 
dissolution of marriage, the Wife was fifty-four years old and the Husband, who was permanently disabled, was sixty-two 
years old. During the first 3.5 years of the parties’ 7.5 year marriage, both parties supported the marital household-the Wife 
by working as a housekeeper earning approximately $400 per week and the Husband by contributing his disability benefits. 
After the Husband received the medical malpractice settlement in 2002, the Wife did not work for approximately two years, 
and in 2004, she opened and operated a used car business that she closed in 2005. For the remainder of the 7.5 year marriage, 
the Husband supported the Wife. While in New York, the parties lived in a humble apartment and maintained a modest 
lifestyle.
 
Approximately seven months after receiving the settlement, the Husband purchased the condominium in Miami Beach to 
appease the Wife’s desire to live close to her grandchild. Although the condominium was relatively expensive (valued at 
approximately $715,000 at the time of the final hearing), it was undisputed that the parties continued to maintain their modest 
lifestyle while living in Florida.
 
At the final hearing, the Wife presented evidence as to her physical health. The trial court found that the Wife has “serious 
chronic health problems,” including knee problems, which will likely require a bilateral knee replacement; thyroid disease; 
calcaneal spur and Achilles tendinitis on her left foot; anxiety; and high blood pressure. The trial court found that the Wife’s 
“serious chronic health problems” will “sharply limit her earning ability,” and that the Wife “has no real transferable work 
skills.” Based on the Wife’s needs and the Husband’s ability to pay, the trial *624 court awarded the Wife $5,500 per month 
in periodic permanent alimony.
 
[3] In this appeal, the Husband disputes the trial court’s findings that the Wife has “serious chronic health problems,” 
observing that the Wife did not seek medical care for the majority of her complained-of maladies until after the Husband 
petitioned for divorce in July 2006. We agree with the Husband’s characterization of the timing of the Wife’s medical 
attention, but nonetheless agree that the evidence reflects that the Wife does have health problems. Significantly, however, the 
Wife’s physician testified that, even taking into account the Wife’s physical condition, the Wife is still capable of working in 
a sedentary occupation.
 
Although the trial court focused on the Husband’s financial resources, the trial court ignored the Wife’s ability to secure 
employment and earn a living. The trial court heard testimony from the vocational evaluation specialist hired by the Husband 
and the rehabilitation consultant hired by the Wife. Both experts opined that the Wife is employable in jobs rated as having 
sedentary physical demands, and that the Wife, even taking into consideration her health and limited skills, is capable of 
earning approximately $19,000 per year without training. Moreover, the Wife’s expert testified that the Wife is capable of 
earning approximately $28,000 per year with training, which would include the Wife taking one year of English courses and 
acquiring either an Associate’s Degree or a Certificate of Competency. The Wife’s expert also testified that the Wife’s work 
life expectancy would be extended by four years if she is retrained. Furthermore, the record demonstrates that the Wife is 
capable of being retrained. For example, the Wife took numerous English courses, passed the GED test in English, and 
passed the United States Naturalization test in English. In addition to working as a housekeeper and owning and operating a 
used car business, the Wife has worked as a nurse assistant, a seamstress, an independent sales consultant for a cosmetics 
company, and a masseuse. While we recognize that many of these occupations may not be feasible due to her medical issues, 
her employment history indicates that she is capable of being retrained.
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In challenging the award of permanent periodic alimony and the amount awarded, the Husband also argues that the final 
financial affidavit submitted by the Wife, which is titled “Second Amendment to Wife’s Preliminary Family Law Financial 
Affidavit,” inaccurately reflects her monthly expenses. We agree.
 
A review of the Wife’s financial affidavit reflects a monthly housing expense of $3,569.06, which includes the mortgage, 
homeowner’s insurance, special assessment, maintenance, and master assessment on the condominium. As the Husband 
correctly points out, this figure does not accurately reflect the Wife’s monthly housing expenses because the Husband paid all 
expenses related to the condominium while the divorce proceeding was pending, and does not accurately reflect her future 
housing expenses as the condominium was ultimately awarded to the Husband. Furthermore, the record does not reflect that 
the Wife made any attempt to estimate her monthly housing expenses if required to live anywhere but the condominium. 
Finally, without conducting a detailed analysis of the Wife’s claimed monthly expenses, clearly, the financial affidavit 
contains exaggerations and does not accurately reflect the Wife’s monthly expenses. For example, at the final hearing, the 
Wife acknowledged that the monthly food expense on her financial affidavit was *625 based on their joint food expenses 
during the marriage.
 
Finally, we note that the record on appeal indicates that, although the Wife does have medical problems, the Wife continues to 
maintain a relatively active life. For example, the Wife, who was awarded the parties’ vehicle, still drives; attends church 
about three times a week, three hours per visit; takes her dog to the park for two hours each day; goes to the beauty salon 
(spending $310 per month); and shops.
 
Based on the evidence presented, we conclude that the trial court abused its discretion by awarding permanent periodic 
alimony to the Wife where this was a short-term marriage, see Green v. Green, 672 So.2d 49, 51 (Fla. 4th DCA 1996) 
(holding that, as to short-term marriages, “permanent alimony is inappropriate unless a genuine inequity is created by the 
dissolution”); the Wife was awarded $250,000 in lump sum alimony; no children were born of the marriage; the parties 
maintained a simple and modest lifestyle; the Wife, even taking into consideration her health and limited skills, is 
immediately employable or can be retrained over a three to four year period; and the Wife continues to maintain a relatively 
active life. Accordingly, we reverse the award of permanent periodic alimony, and remand for the trial court to consider an 
award of rehabilitative alimony.3
 


IV. Conclusion


Based on the record before this Court, we conclude that (1) the trial court did not abuse its discretion by finding that the 
Husband intended to gift a one-half interest in the condominium to the Wife, and by awarding $250,000 in lump sum alimony 
to the Wife to achieve the equitable distribution of the marital assets, and therefore, affirm that portion of the amended final 
judgment; (2) the trial court abused its discretion by awarding permanent periodic alimony to the Wife, and therefore, reverse 
that portion of the amended final judgment, and remand to the trial court to consider rehabilitative alimony; and (3) the trial 
court did not err in entering the amended order granting the wife’s motion for relief from admissions.
 
Affirmed in part, reversed in part, and remanded for further proceedings.
 


All Citations


15 So.3d 619, 34 Fla. L. Weekly D1211


Footnotes


1 The Husband raised an issue as to this order, but we conclude that the issue lacks merit.
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2 Section 61.08(2) provides as follows:
(2) In determining a proper award of alimony or maintenance, the court shall consider all relevant economic 
factors, including but not limited to:
(a) The standard of living established during the marriage.
(b) The duration of the marriage.
(c) The age and the physical and emotional condition of each party.
(d) The financial resources of each party, the nonmarital and the marital assets and liabilities distributed to 
each.
(e) When applicable, the time necessary for either party to acquire sufficient education or training to enable 
such party to find appropriate employment.
(f) The contribution of each party to the marriage, including, but not limited to, services rendered in 
homemaking, child care, education, and career building of the other party.
(g) All sources of income available to either party.
The court may consider any other factor necessary to do equity and justice between the parties.


3 As we have reversed the award of permanent periodic alimony, we do not address whether the amount awarded 
was an abuse of discretion.
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Consolidated appeal and cross-appeal from a final judgment of the Circuit Court, Dade County, Jennifer D. Bailey, J., entered 
in a dissolution of marriage action. The District Court of Appeal held that husband’s business was not a marital asset subject 
to equitable distribution.
 
Reversed and remanded.
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Bette E. Quiat; Jay M. Levy, for appellee.


Before SCHWARTZ, C.J., and LEVY and RAMIREZ, JJ.


Opinion


PER CURIAM.


This is a consolidated appeal and cross-appeal from a Final Judgment entered in a dissolution of marriage action. The 
Husband appeals the characterization of certain assets; the Wife appeals the lower court’s decision that the couple’s 
Prenuptial Agreement controlled. We find that the lower court erred in finding that the Husband’s business was a marital asset 
subject to equitable distribution. Thus, we reverse and remand for a new trial on the issue of alimony and equitable 
distribution.
 
The record reflects that at the time of the Final Judgment, the Husband was 43 years old, and the Wife was 42 years old. The 
parties married in 1984, and the Wife entered the marriage with a four-year-old child from a prior marriage. During the *231 
marriage, the Husband paid for the Wife to attend school and to earn a degree in nursing. At the time of the proceedings 
below, the Wife was employed as a nurse, worked three days per week, and earned approximately $50,000 per year. The trial 
court concluded that the Husband earned a net income of $4,166 per month, and the Wife earned a net income of $3,188 per 
month. At the time of the Final Judgment entered in May, 2001, the Wife and daughter lived in the marital home, owned by 
the Husband. The Husband lived with his grandmother.
 
Prior to the parties’ marriage, the Husband and the Wife executed a Prenuptial Agreement (“the Agreement”). During the 
dissolution proceedings below, the Wife sought to set aside the Agreement, alleging that it was invalid and unenforceable 
because it was procured through duress. The Agreement provided, in pertinent part, that if the parties’ marriage was 
dissolved, each party was to receive: (1) all property owned by him or her prior to the marriage; (2) one-half of all property 
acquired by purchase after the marriage; (3) all property acquired by him or her during the marriage by gift from a relative (or 
from a person who was a friend of that party prior to the marriage); and (4) one-half of all gifts to either party from new 
friends made after the parties married. The attorney who prepared the Agreement also prepared a schedule of assets and 
liabilities that was attached to the original Agreement. The schedule listed no liabilities on behalf of the Husband. With regard 
to assets, the Agreement indicated that the Husband owned one-half of the rights to ownership in the 770 Lake Road house, 
as well as the furniture in the house. There were no values listed in the Agreement. A separate hearing was held on the 
validity of the Agreement. The trial court found that the Wife’s testimony was inconsistent, evasive, and without 
corroboration. The trial court determined that the Agreement was valid and binding and denied the Wife’s request that the 
Agreement be set aside.
 
The Husband’s grandmother, Kathryn Mills, owns and operates the Mills family business, RonLee, Inc., a quarrying and road 
construction business. Prior to the marriage, the Husband was employed by RonLee, Inc., and he continued to work for 
RonLee during the marriage. The Husband was on the company’s payroll and received a salary from RonLee, Inc.
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In 1985, Kathryn opened a second company, RonLee Construction, Inc. Kathryn owned 100% of RonLee Construction and 
all 500 shares of the corporation were issued to her. In November, 1986, Kathryn gifted all 500 shares of her stock in RonLee 
Construction to the Husband. The corporate books indicate that Kathryn gifted her shares to the Husband. The certified public 
accountant, who prepared the company’s tax returns at the time, testified that the stock was a gift from Kathryn to the 
Husband. The Husband testified that he received the shares as a gift from Kathryn. In 1987, Kathryn Mills gifted $281,000 to 
the Husband by way of three separate payments of $11,000, $20,000 and $250,000. Kathryn filed a gift tax return regarding 
these gifts to the Husband. The Husband deposited all of the funds into RonLee Construction, Inc., which was by then, his 
solely-owned company. RonLee Construction, Inc. then purchased a rock pit for $600,000 from Kathryn’s company, RonLee, 
Inc. RonLee Construction borrowed all $600,000 needed for the purchase of the rock pit and then prepaid $200,000 of the 
note (using the funds Kathryn gifted to the Husband), which reduced the balance due on the note to $400,000.
 
*232 In February, 1998, RonLee Construction sold the rock pit for $326,000 and RonLee, Inc. released its mortgage in order 
to permit the sale to go forward. RonLee, Inc. did not release the note underlying the mortgage and required that RonLee 
Construction issue a new note to RonLee, Inc. for the $400,000. This new note was dated February, 1998, the same date as 
the sale of the rock pit.
 
Beginning in 1990 and through at least 1995, the financial statements prepared for RonLee Construction reflected that the 
$400,000 due from RonLee Construction to RonLee, Inc. had been satisfied. There was no record or documentation that the 
note had been paid. The auditor who prepared the financial statements testified that he had assumed that the debt had been 
satisfied as a gift from Kathryn, through her company, RonLee, Inc., to the Husband, through his company RonLee 
Construction, Inc. This debt had not been paid, but the Husband signed representation letters attesting to the accuracy of the 
financial statements. The Husband admitted that the financial statements were wrong when he saw them because the 
$400,000 obligation was no longer appearing on the statements. He testified that he needed to work to support his family and 
without the ability of his company to obtain bonding, the company could not bid for road construction work.
 
In the Final Judgment, the trial judge concluded that the gift of corporate stock of RonLee Construction, Inc. to the Husband 
by Kathryn was not a gift because by performing services for his grandmother and her company, the Husband earned an 
entitlement to have the company given to him by Kathryn. Thus, the Husband’s interest in RonLee Construction, Inc. was 
deemed by the trial judge to be a marital asset. The value of the company was not excluded from distribution by the parties’ 
Prenuptial Agreement. The trial court valued the business at $610,390.00, finding that the company did not owe the $400,000 
liability to RonLee, Inc. for the purchase of the rock pit, since Kathryn had filed a satisfaction of the mortgage in December, 
1997. The trial court awarded the Wife an equitable distribution of one-half of the value of the company, $305,195.00, 
payable by the Husband to the Wife in monthly payments of $3,800 per month, plus interest at the statutory rate, secured by 
an equitable lien against the Husband’s non-marital home. The court noted there was a $260,704 mortgage placed on the 
marital home in January of 2000, that the Husband executed in favor of Kathryn. The lower court found this mortgage invalid 
and executed for the purpose of preventing the Wife from accessing the home for the purposes of this litigation.
 
The court found the Wife’s annual income to be $50,000 and the Husband’s income to be $62,500, and denied permanent 
periodic alimony on the basis that the parties’ income levels were relatively similar. The court found the Wife was entitled to 
lump sum alimony of $50,000 “in order to establish a comparable household to that of the husband,” and found special 
circumstances justifying such an award, including the fact that the Husband left the marriage with significant non-marital 
assets whereas the Wife was left with no car, no furniture and no place to live. The $50,000 consisted of $25,000 for a car, 
$10,000 for real estate/rental down payments, and $15,000 for furniture and appliances. The court made the award, finding a 
special contribution by the Wife and concluding that had the Husband worked for someone other than the grandmother, he 
would have likely had retirement funds to share with the Wife. The Husband then appealed, and the Wife cross-appealed.
 
*233 On appeal, the Husband contends that the stock in RonLee Construction was a gift and that there is no record evidence 
to support the court’s conclusion that the gift was actually payment for services rendered. We agree and reverse on this issue.
 
[1] [2] Under Section 61.075(5)(b)(2), Florida Statutes (2002), assets acquired by non-interspousal gift, bequest, devise or 
descent are deemed non-marital assets. Furthermore, three elements must be shown to support a finding of intent to make a 
gift: (1) donative intent, (2) delivery or possession of the gift, and (3) surrender of dominion and control of the gift. See 
Eulette v. Merrill Lynch, Pierce, Fenner and Beane, 101 So.2d 603, 605 (Fla. 3d DCA 1958). Thus, a gift is made when a 
donor, intending to make a gift, delivers the gift to the donee and relinquishes all possession and control of the gift. See 
Reiner v. Reiner, 400 So.2d 1292, 1293 (Fla. 4th DCA 1981). In the case before us, the record reflects that there was no 
evidence to support the finding that Husband received the stock in RonLee Construction from Kathryn as compensation for 
services he performed for RonLee, Inc. and RonLee Construction.
 
The record reflects that the donor, Kathryn, intended to make a gift of the 500 shares of stock to the donee, the Husband. 



#co_anchor_F12003273867_1

#co_anchor_F22003273867_1

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS61.075&origina

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958126254&pubNum=735&originatingDoc=Idcfb12e30d1011d9821e9512eb7d7b26&refType=RP&fi=co_pp_sp_735_605&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&co

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958126254&pubNum=735&originatingDoc=Idcfb12e30d1011d9821e9512eb7d7b26&refType=RP&fi=co_pp_sp_735_605&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&co

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981129028&pubNum=735&originatingDoc=Idcfb12e

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981129028&pubNum=735&originatingDoc=Idcfb12e





Kathryn relinquished complete control of the stock. Here, there was no evidence to rebut any of the testimony and evidence 
presented below regarding Kathryn’s gift of stock in RonLee Construction, Inc. to the Husband. The gift was recorded in the 
records of the 1986 annual meeting of the company’s directors, Kathryn testified that she gifted the stock to the Husband, the 
Husband testified that he received the shares as a gift from Kathryn, and the certified public accountant who prepared the 
company’s tax returns at the time testified that the stock was a gift from Kathryn to the Husband. Certainly, this Court is 
aware that there are circumstances where a gift is disguised, however, there was no evidence presented below that this was 
the case here.
 
In sum, there was no evidence presented to indicate that this stock transfer was anything other than a gift. Based on the 
foregoing, we reverse and remand for reconsideration of the equitable distribution award. Because the lower court considered 
the equitable distribution award in the denial of permanent alimony, as should be done according to Section 61.08(2)(d), Fla. 
Stat. (2002), we also remand for a new trial on alimony. We affirm on all other points on appeal and cross-appeal.
 
Reversed and remanded.
 


All Citations


845 So.2d 230, 28 Fla. L. Weekly D891
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I. HISTORY OF UNIFIED FAMILY COURTS 


A. In re Report of the Commission on Family Courts, 588 So. 2d 586 (Fla. 
1991) ("Family Courts /'J 


1. The Commission of Family Courts recommended to the Florida 
Supreme Court: 


a. Establishment of Family Divisions - each judicial circuit was required 
to submit to the court for approval, either: 


1) Local rule - establishing a family division; or, 


2) A means to coordinate family law matters that affect one family if 
the circuit or part of the circuit was of a limited size that it was 
unable to administratively justify such a division. 


3) Jurisdiction of the family division should include cases involving: 


a) Dissolution of marriage 
b) Simplified dissolution of marriage 
c) Child custody and support 
d) URESA 
e) Domestic violence 
f) Name changes 
g) Adoptions 
h) Paternity suits 
i) Modification proceedings 
j) Juvenile dependency and delinquency (at least for 


administrative purposes) 


b. Resources - family divisions should receive proper resources to fulfill 
their responsibilities, which include the following: 


1) Court connected mediation 
2) Domestic violence assistance programs 
3) Guardians ad Litem to represent dependent children 
4) Home assessment services 
5) Staff to operate enforcement of support services 
6) Case coordination 


c. Pilot Circuits - three circuits of diverse needs were designated as 
pilot circuits by the Florida Supreme Court. 
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2. The Florida Supreme Court approved the recommendations of the 
Commission on Family Courts. 


3. The Florida Supreme Court noted that geography, population, and 
available facilities are all factors that must be considered in tailoring a 
family division. 


B. In re Report of the Commission on Family Courts, 633 So. 2d 14 (Fla. 1994) 
("Family Courts //") 


1. The matter came before the Florida Supreme Court to further refine and 
implement family court divisions of the circuit courts initially established 
by Family Courts I. 


2. By mid-1992, each judicial circuit had submitted a local rule or 
administrative order. 


3. Based on the local rules and administrative orders received by the 
Florida Supreme Court, the Court further clarified its intent and 
expectations of the family court concept. 


a. Intent - establish a comprehensive approach coordinating all judicial 
efforts in cases affecting the same family. 


b. Family interactions with the courts in all circuits shall be 
administratively coordinated and monitored in one unified family 
division. 


4. Circuit requirements 


a. Each circuit must be staffed to screen, evaluate, and manage the 
cases through the justice system to a satisfactory conclusion (i.e. 
case management system). 


b. In each circuit there must be a specific person who will be directly 
responsible for overseeing, coordinating, and guiding the 
development of each court's comprehensive response to children 
and families in litigation (i.e. appointment of an administrative judge 
to manage the family division). 


5. Recognizing that there may be some time before all resources for 
effective family court operations are in place, the Florida Supreme Court 
provisionally approved the local rules and administrative orders 
submitted by each circuit. 
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C. In re Report of the Commission on Family Courts, 646 So. 2d 178 (Fla. 
1994) ("Family Courts II f') 


1. In 1994, the Florida legislature passed Chapter 94-134, Laws of Florida, 
which made the violation of a domestic violence injunction a first-degree 
misdemeanor. 


2. Chapter 94-134 placed domestic violence injunction violations within the 
jurisdiction of county court criminal judges and removed those violations 
from the jurisdiction of circuit court and family division judges unless 
those circuit judges were specifically assigned to hear those matters as 
county court judges. 


3. Administratively, this legislative change posed problems because all 
family issues were to be handled by judges assigned to family law 
divisions based on its Chapter 90-273 directive. 


a. Some violations of a domestic injunction were in the jurisdiction of 
the criminal divisions of the county courts. 


b. Other violations of a domestic violence injunction remained in the 
family law divisions of the circuit courts. 


4. The Florida Supreme Court established that the implementation of 
family law divisions, and the assignment of all family law matters, 
including domestic violence, are to be controlled through either local 
rules or administrative orders. 


D. In re Report of the Family Court Steering Committee, 794 So. 2d 518 (Fla. 
2001) 


1. The Florida Supreme Court: 


a. adopted the recommendations of the Family Court Steering 
Committee; 


b. reaffirmed its commitment to the principles addressed in Family 
Courts I and Family Courts II; 


c. fostered its goal of a fully integrated comprehensive approach to 
handling all cases involving children and families while at the same 
time resolving family disputes in a fair, timely, efficient, and cost 
effective manner. 
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2. Recommendation #1 - Family Court Guiding Principles in implementing 
a model family court 


a. Children should live in safe and permanent homes. 


b. The needs and best interests of children should be the primary 
consideration of any family court. 


c. Cases involving interrelated family law issues should be 
consolidated or coordinated to maximize use of court resources to 
avoid conflicting decisions and to minimize inconvenience to the 
families. 


d. Therapeutic justice should be a key part of the family court process. 


1) Therapeutic justice is a process that attempts to address the 
family's interrelated legal and nonlegal problems to produce a 
result that improves the family's functioning. 


2) This process should empower families through skills 
development, assist them to resolve their own disputes, provide 
access to appropriate services, and offer a variety of dispute 
resolution forums where one family can resolve problems without 
additional emotional trauma. 


e. All persons are treated with objectivity, sensitivity, dignity, and 
respect. 


f. The court should utilize means to differentiate cases through case 
management techniques. 


g. Parties should be empowered to select ways to address their 
individual case. 


3. Recommendation # 2 - Family Division Structure & Jurisdiction 


A model family court should include the following types of cases: 


a. dissolution of marriage 
b. division and distribution of property arising out of a dissolution 


of marriage 
c. annulment 
d. support unconnected with dissolution of marriage 
e. paternity 
f. child support 
g. URESA/UIFSA 
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h. custodial care of and access to children 
i. Adoption 
j. name change 
k. declaratory judgment actions related to premarital, marital, or 


postmarital agreements 
I. civil domestic and repeat violence injunctions 
m. juvenile dependency 
n. termination of parental rights 
o. juvenile delinquency 
p. emancipation of a minor 
q. CINS/f INS 
r. Truancy 
s. modification and enforcement of orders entered in these cases 


4. Recommendation # 3 - Essential Elements 


Some essential elements to a model family court consist of: 


a. Case management 
b. Self-Help Programs 
c. Domestic Violence 
d. Alternative Dispute Resolution 
e. Guardian Ad Litem 
f. General Magistrates/Hearing Officers 
g. Custody Evaluation 
h. Supervised Visitation 
i. Education Programs for Parents 
j. Security 
k. Technology 


5. Recommendation# 4 - The Coordinated Management Model 


a. A coordinated management system: all pending family cases are 
coordinated and managed by a staff member or team of staff 
members to facilitate the delivery of appropriate social services, 
maximize judicial resources, avoid conflicting court orders, and 
prevent multiple court appearances by the parties on the same 
issues. 


1) Because judges rotate in and out of divisions, it is impossible to 
keep one judge with the same family. 


2) A staff member or team of staff provides continuity for the family 
instead of the judge. 
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b. Intake and Referral: circuits should establish an intake process to 
provide information, make referrals to legal or social services, and 
assist self-represented litigants. 


c. Case management staff: division judges should have case 
management staff to coordinate all cases. 


d. Technology: integrated management information 


6. Recommendation # 5 - Administrative Structure 


a. Establishment of a unified family division consistent with the model 
by a local rule or administrative order. 


b. Administrative Judge: oversee and coordinate the circuit's family 
initiative. 


c. Family Court Administrator: assist the chief judge, trial court 
administrator, and administrative family law judge in the 
management responsibilities of the family division. 


7. Recommendation# 6- Family Law Judges 


a. Judicial Commitment: the assignment of judges who are committed 
to children and families. 


b. Term in the Division: the assignment of judges for at least a three
year term. 


c. Preliminary Education: requirement of mandatory training in the 
fundamentals of family law, domestic violence, juvenile dependency, 
and juvenile delinquency before assuming the assignment or within 
60 days after assuming the assignment. 


d. Continuing Education: judges should have continuing education in 
technical legal requirements of domestic relations and juvenile law, 
training in non-legal subjects (i.e. child development, family systems, 
mental health, behavioral sciences, social work). 


8. Recommendation # 7 -Additional Family Court Staff 


a. Staff Attorneys: Family division judges should have access to staff 
attorneys. 
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b. Education and Training: Quasi-judicial officers should receive 
mandatory training in the fundamentals of family law, domestic 
violence, juvenile dependency, and juvenile delinquency before 
assuming the assignment or within 60 days after the assignment. 


c. Court staff: Training in both family court operations as well as child 
development, family systems, mental health, behavioral sciences, 
social work, mediation, and information on public benefits that are 
available for children and families. 


9. Recommendation# 8 - Family Law Advisory Group (FLAG) 


a. Each circuit should create a family law advisory group that is open to 
court staff, judges, members of the bar, social services providers, 
local community leaders, and other organizations to support and 
advise the family court. 


b. A family law advisory group can resolve complaints, provide 
education, and facilitate transition into a unified family court. 


10. Recommendation # 9 - Public Education 


a. Each circuit should provide regular public information through the 
internet and other media. 


b. Public Education includes information about the following: 


1) How to access the court 
2) Available services 
3) What the public can expect from the legal system 
4) Any limitations on the court's authority and resources 


11. Recommendation #10 - Family Court Summit 


a. The Family Court Steering Committee should sponsor a Family 
Court Summit to develop plants to implement the Court's goals for 
the family court initiative. 


b. Outcome - $500,000 in pilot money was made available for 
purpose of establishing models of best practices in case 
management, coordination and developing community services to 
support family court. 
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E. In re Amendments to the Florida Rules of Judicial Administration, 132 So. 
3d 1114 (Fla. 2014) 


1. The Florida Supreme Court considered two separate petitions to amend 
the Florida Rules of Court filed by the Florida Supreme Court's Steering 
Committee on Families and Children in the Court (Steering Committee). 


a. SC 12-2007 - Steering Committee proposed amendments to Florida 
Rule of Judicial Administration 2.545(d) (Case Management; Related 
Cases): 


1) Clarified the term family case 


2) Subdivision (d)(2) of Rule 2.545 added "stalking" injunction to the 
definition of a family case 


3) Subdivision (d)(4) of Rule 2.545: 


a) provided that the Notice of Related Cases shall be filed in 
each open and pending related case and served on all parties 
in each of the related cases and as may be directed by the 
chief judge; 


b) parties may file joint Notices of Related Cases; 
c) clarified that a Notice of Related Cases filed pursuant to the 


rule is not an appearance; 
d) If any related case is confidential and exempt from public 


access by law, a Notice of Confidential Information Within 
Court Filing must accompany the notice pursuant to Florida 
Rule of Judicial Administration 2.420. 


b. SC 12-2030 - Steering Committee proposed five (5) new Florida 
Family Law Rules of Procedure ("Rule") 


1) Rule 12.003 (Coordination of Related Family Cases and 
Hearings) 


a) all related family cases must be handled before one judge 
unless impractical; 


b) to the extent that one judge is not handling all related family 
cases, the Florida Supreme Court urged each circuit to 
examine its practices; 


c) allows for the court to order joint hearings or trials of any 
issues in related family cases. 


2) Rule 12.004 (Judicial Access and Review of Related Family Law 
Files) 
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a) authorizes a judge hearing a family case to access and 
review the files of any related case, whether pending or 
closed; 


b) authorizes court staff to access and review related family 
case files; 


c) defined a related family case as another pending or closed 
case separate from the pending case as defined in Rule of 
Judicial Administration 2.545(d); 


d) provides that judges or authorized court personnel should 
not disclose confidential information and documents 
contained in case files except pursuant to state and federal 
confidentiality laws; 


e) authorizes court staff to advise the court about the 
existence of legal proceedings. 


3) Rule 12.006 (Filing Copies of Orders in Related Family Cases) 
the court may file copies of court orders in related family cases 
involving the same parties. 


4) Rule12.007 (Access and Review of Related Family Files by 
Parties) 


a) access to confidential files in related cases shall not be 
granted except as authorized by Florida Rule of Judicial 
Administration 2.420; 


b) petitioner for domestic violence injunction may request his 
or her address be kept confidential; 


c) disclosure prohibited of parties' confidential information 
except in accordance with applicable state and federal 
confidentiality statutes. 


5) Rule 12.271 (Confidentiality of Related Family Hearings) 


a) When related family cases are coordinated or joint hearings 
ordered, any hearings or proceedings involving more than one 
related family case are subject to applicable state and federal 
confidentiality statutes. 


9 







b) The confidentiality of a case or issue is not waived by 
coordination or a joint hearing. 


II. IMPORTANCE OF UNIFIED FAMILY COURT 


A. Unified Family Court is a less adversarial approach to handling family cases 
that focuses on minimizing harm to the child while balancing due process 
concerns. 


B. There is collaboration between the judicial system and community resources 
to provide access to an array of services for families. 


C. There is judicial economy and the reduction of conflicting orders such that there 
is a coordination of multiple cases involving one family. 


Ill. UNIQUE ISSUES AFFECTING UNIFIED FAMILY COURT 
CASES: WHICH HAT ARE YOU WEARING? 


A. The Appointment of a Guardian Ad Litem 


1. Chapter 39 Proceeding - §39.822(1 ), Florida Statutes - "[a] guardian ad 
litem shall be appointed by the court at the earliest possible time to 
represent the child in any child abuse, abandonment, or neglect judicial 
proceeding, whether civil or criminal." 


a. The Guardian Ad Litem is a party to the case. §39.01 (51 ), Fla. Stat. 
(2016). 


b. In Chapter 39 proceedings, the Guardian Ad Litem does not investigate 
like in Chapter 61 proceedings. 


c. Guardian Ad Litem's information is confidential - cannot testify on family 
matter. 


d. The Guardian Ad Litem does not question children - trained not to ask 
specific questions about the abuse, abandonment or neglect. 


e. The Guardian Ad Litem's position fluctuates based on the need of the 
child. 


f. A Guardian Ad Litem's attorney must be present when the Guardian Ad 
Litem is interviewed. 


g. The Guardian Ad Litem must file a report 72 hours before dependency 
proceeding. §39.822(4), Fla. Stat. (2016). 
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2. Chapter 61 Proceeding - §61.401, Florida Statutes - "[l]n an action for 
dissolution of marriage or for the creation, approval, or modification of a 
parenting plan, if the court finds it is in the best interest of the child, the court 
may appoint a guardian ad litem to act as next friend of the child, 
investigator or evaluator, not as attorney or advocate." 


a. The Guardian Ad Litem may investigate the allegations of the pleadings 
affecting the child, and, after proper notice to interested parties to the 
litigation and subject to conditions set by the court, may interview the 
child, witnesses, or any other person having information concerning the 
welfare of the child. §61.403(1 ), Fla. Stat. (2016). 


b. Under Chapter 61, Florida Statutes, the husband and wife are parties to 
the action unless a third party is joined for a specific purpose. 


c. The Guardian Ad Litem's written report must be filed and served at least 
20 days prior to the hearing at which it will be presented unless the court 
waives the time limit. §61.403(5), Fla. Stat. (2016). 


3. Case law: O'Connor v. State, Dep't of Health & Rehab. Servs., 680 So. 2d 
1137 (Fla. 3d DCA 1996) - held that the statute governing authority of 
guardian ad litems in dissolution, modification, parental responsibility, 
custody, or visitation cases did not apply to action to terminate parental 
rights prosecuted by guardian ad litem. 


B. Children in Court 


1. Under Chapter 39, Florida Statutes, children are a party to the action. 
§39.01 (51 ), Fla. Stat. (2016). Children can be active participants at the 
hearings. 


2. Florida Rule of Juvenile Procedure 8.100 - provides that a child shall be 
present unless the court finds that the child's mental or physical condition is 
such that a court appearance is not in the child's best interests. 


3. Under Chapter 61, Florida Statutes, children are not allowed in court without 
prior court order. 


4. Florida Family Law Rule of Procedure 12.407 provides that no minor child 
shall be deposed or brought to a deposition, brought to court to appear as 
a witness or to attend a hearing, or subpoenaed to appear at a hearing 
without prior order of the court based on good cause shown unless in an 
emergency situation. 
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C. Attorney's Fees 


1. Determination of attorney's fees in various proceedings before Unified 
Family Court 


a. Chapter 61 - In a Chapter 61 proceeding, "[t]he court may from time to 
time, after considering the financial resources of both parties, order a 
party to pay a reasonable amount for attorney's fees, suit money, and 
the cost to the other party of maintaining or defending any proceeding 
under this chapter, including enforcement and modification proceedings 
and appeals." §61.16, Fla. Stat. (2016). 


b. Chapter 39 - Generally a court may only award attorney's fees when 
fees are expressly provided for by statute, rule, or contract. In a Chapter 
39 proceeding, the Fifth District Court of Appeal held that the attorney's 
motion for attorney's fees after the Department of Children and Family 
Services was found in contempt for failing to complete a home study 
was improper where neither the mother nor the lower court cited any 
legal authority for awarding fees. See Dep't of Children & Family 
Services v. J.B., 898 So. 2d 980 (Fla. 5th DCA 2005). 


In State, Dep't of Health & Rehab. Servs. v. Johnson, 485 So. 2d 880 
(Fla. 2d DCA 1986), the Second District Court of Appeal held that the 
trial court had no authority to make an award for attorney's fees in a 
juvenile dependency proceeding for enforcement of child support. The 
order on review was brought before the appellate court based on 
Chapter 39, Florida Statutes, and was not part of the dissolution of 
marriage suit. 


c. Chapter 741 - In a Chapter 741 proceeding, there is no statutory 
authority for an award of attorney's fees. See Cisneros v. Cisneros, 831 
So. 2d 257 (Fla. 3d DCA 2002); Lewis v. Lewis, 689 So. 2d 1271 (Fla. 
1st DCA 1997); Baumgartner v. Baumgartner, 693 So. 2d 84 (Fla. 2d 
DCA 1997); Belmont v. Belmont, 761 So. 2d 406 (Fla. 2d DCA 2000). 


2. Attorney's Fees Issues unique to Unified Family Court 


a. Judges handling related cases simultaneously have no specific direction 
on how to address an award of attorney's fees when representation is in 
both a Chapter 61 and a Chapter 39 or Chapter 741 proceeding. 
Example: Dependency or DV case filed is the basis for modification of 
the related Family matter and the issues are handled and/or tried 
together. 
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b. To assist judicial officers in awarding attorney's fees and costs, lawyers 
should keep very clear and accurate records and identify which case 
their fees are attributable to throughout the time that they are working 
on related case matters. 


IV. ISSUES AFFECTING THE IMPLEMENTATION OF THE UNIFIED 
FAMILY COURT MODEL 


A. Florida Supreme Court Model vs. Realistic practices among different circuits 
in Florida - Most circuits have implemented a one family, one judge model, 
and adapted it in accordance with local needs, with the understanding that 
the long-term goal is to achieve a fully integrated Model Family Court, as 
opposed to having any bifurcation of specific court divisions. Until 
implemented, related cases involving a family may be transferred to 
designated judges who have the requisite cross-training and expertise in all 
subject matter areas comprising the jurisdiction of Unified Family Courts. 


B. Availability of resources for families - Not all circuits have the same 
resources for families and many circuits are comprised of multiple counties 
in which the resources for families vary. Services offered by state agencies 
also lack uniformity on a statewide basis. 


C. Complexity and time requirements for each case - Court hearings set on 
more than one related case matter simultaneously are often longer in 
duration. While the model promotes judicial economy and convenience to 
litigants by reducing court appearances in multiple parts of the court system, 
Unified Family Court Judges hearing complex related case issues must 
allocate sufficient time for these hearings in their court calendars and to 
address emergencies which often arise regarding placement of children. 


D. The need for more judges cross trained in Unified Family Court cases - Not 
all judges are cross-trained on the scope of jurisdiction encompassing 
related case matters involving families. In the spirit of the Florida Supreme 
Court mandate, subject matter experience and expertise is paramount. 
Judicial training in these areas takes time and primarily involves hands-on 
training in court to become fully versed. 


E. Forum shopping - In circuits where cases are transferred to Unified Family 
Court Judges upon filing related cases, some have indicated concern about 
forum or judge shopping in order to have a case transferred from the sitting 
judge. Some circuits may want to consider issuing a Standing Order on 
Forum or Judge Shopping in order to discourage such a practice. 
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V. CASE LAW 


A. Wolfson v. Wolfson, 185 So. 3d 1273 (Fla. 3d DCA 2016) - Mother filed a 
private petition for dependency 12 days prior to a scheduled evidentiary hearing 
on child custody issues after the appellate court denied her recusal of the 
family trial court judge. The relief requested by the mother in the dependency 
petition was the same as requested by her in the family division case. The filing 
of the dependency petition triggered the automatic transfer of the case to the 
Unified Family Court Complex Litigation Division and a new judge. Because the 
case would proceed quickly in Unified Family Court, the appellate court denied 
the father's motion to have the family division judge hear the pending cross
petitions for modification of child custody. 


B. Coe v. Coe, 39 So. 3d 542, 543 (Fla. 2d DCA 2010) -Appellate court held that 
a trial court could not base its decision to grant former wife a permanent 
injunction against domestic violence on observations it made during a three
day custody hearing in post-dissolution of marriage proceedings. The custody 
matter was a separate and distinct legal proceeding. The trial court's 
observations in the custody matter were not part of the record in the proceeding 
on wife's petition for an injunction against domestic violence. Further, the trial 
court did not follow the procedure for taking judicial notice of records and 
proceedings in the custody matter. 


C. Department of Children and Families v. D.B.D., 42 So. 3d 916 (Fla. 4th DCA 
2010) - The appellate court affirmed the family court judge's decision to dismiss 
the dependency injunction based on section 39.504, Florida Statutes, because 
of due process concerns. In dissolving the injunction under section 39.504, 
Florida Statutes, the family court judge inquired why the Department sought an 
injunction under the statute when the mother had a remedy available to her in 
the pending family court case. In addition, the judge who entered the injunction 
was not apprised of the pending proceedings in family court. 


D. C.S. v. I. V., 899 So. 2d 444 (Fla. 4th DCA 2005) - Former husband filed a 
petition to terminate the rights of the natural father so he could adopt a child 
who was residing with him after his former wife passed away. The family 
division dismissed the action on the grounds that the former husband lacked 
standing. The family division judge entered a final order that denied rehearing. 
However, the final order allowed the former husband to file a Chapter 39 
petition for termination of parental rights. Instead of filing a Chapter 39 petition 
for termination of parental rights, the former husband filed an untimely notice 
of appeal. In affirming the trial court, the appellate court noted: 


This case provides a perfect example of the procedural quagmire 
faced by litigants in attempting to navigate the legal system within 
the independent divisions of the court. It is for this very reason that 
our supreme court has advocated the establishment of a Unified 
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Family Court where one judge can resolve the various legal issues 
affecting one family. 


E. Perlow v. Berg Perlow, 875 So. 2d 383, 393 (Fla. 2004) - The Florida Supreme 
Court held that the trial court's verbatim adoption of a proposed final judgment 
was reversible error. In the concurring opinion, Justice Pariente noted that the 
case served as a reminder of the importance of the guiding principles for a 
unified family court: 


[O]ur goal continues to be the creation of "a fully integrated, 
comprehensive approach to handling all cases involving children 
and families," while at the same time resolving family disputes in a 
fair, timely, efficient, and cost-effective manner. We also stress the 
importance of embracing methods of resolving disputes that do not 
cause additional emotional harm to the children and families who 
are required to interact with the judicial system. (citation omitted). 


VI. FUTURE EXPANSION 


A possible expansion of the Unified Family Court Model may include more related 
proceedings. There are ongoing statewide discussions with respect to other types of 
proceedings being included in the one family, one judge model. At this time, these related 
case types are not included in the scope of jurisdiction pursuant to the Florida Supreme 
Court mandate, but frequently families with multiple related cases may have one or more 
of the following case types also pending before another judge: 


- Guardianship proceedings (Chapter 744, Florida Statutes) 


- Juvenile and/or Adult Marchman proceedings (Chapter 397, Florida Statutes) 


- General Jurisdiction matters (Example: Foreclosure matter) 


- Domestic Violence criminal misdemeanor cases 
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FLORIDA FAMILY COURT TRIAL NOTEBOOK/JUDICIAL BENCHCARD 


One Family, One Judge 
TOPIC FAMILY DOM ESTIC DELINQUENCY DEPENDENCY NOTES 


{includes VIOLENCE 
Paternity 


Chapt er 742} 
DEFINITION Rule 2.545{d) Rule 2.54S(d) Ru le 2.545(d) Rule 2.545(d) {2) "Family cases" include 
OF Fla. R. Jud. Fla. R. Jud. Fla. R. Jud. Fla. R. Jud. d issolution of marriage, 
" RELATED Ad min. Adm in. Ad min. Ad min. annulment, support 
FAMILY unconnected with dissolution of 
CASES" Rule 12.004 Rule 12.004 Rule 12.004 Rule 12.004 marriage, patern ity, child 


Fla. Fam. R.P. Fla. Fam. R.P. Fla. Fam. R.P. Fla. Fam. R.P. support, UIFSA, custodia l ca re of 
and access to children, 
proceed ings fo r t emporary or 
concurrent custody of minor 
children by extended fam ily, 
adoption, name change, 
declaratory judgment actions 
related to premarital, marital, o r 
post-marital agreements, civi l 
domestic, repeat violence, 
dating violence, sta lking, and 
sexual violence injunctions, 
juvenile dependency, 
termination of parenta l 
rights, juvenile delinquency, 
emancipation of a minor, 
CINS/ FINS, truancy, and 
modification and enforcement 
of orders entered in these cases. 


RELATED Rule 12.006 Rule 8.260 Note: Rule 8.260 Fla. R. Juv. P. 


CASES/ Fla. Fam. R.P. Fla. R. Juv. P. requires Orders entered in a 
FILING Dependency act ion to be filed in 
COPIES OF any Dissolution or "other 
ORDERS custody action" or proceeding 
FROM involving t he same child. 
OTHER CASES 
CHILDREN'S Rule 2.425{b)(S) Rule Init ials Rule 8.SOS{C) Minor chi ldren's names and 
NAMES Fla. R. Jud. 2.42S(b)(S) Fla. R. Juv. P. dat es of birth are needed for 
vs. Ad min. Fla. R. Jud. TPR: purposes of child support and 
INITIALS Exception to Adm in. Constructive are essential ident ifiers fo r UFC 
See Rule use of init ia ls of See exception Service Notice cases. 
2.425{a}(l} child 's name to use of of Act ion to 
Fla. R. Jud. involving any initia ls identify child 
Ad min. order relating to by initials only 


parenta l 
responsibility, 
t ime-sharing, o r 
child support 


TOPIC I FAMILY J DOMESTIC J DELINQUENCY I DEPENDENCY l NOTES 
{includes VIOLENCE 
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Paternity 
Chapter 742) 


CONFIDENTIALITY Rules 12.271, Rules 12.271, Rules 12.271, Rules 12.271, Note: Termination of Parental 


OF RELATED 12.004, & 12.004, & 12.004, & 12.004, & Rights and Adoptions are 
CASES 12.271 12.271 12.271 12.271 closed proceedings. 


Fla. Fam. R.P. Fla. Fam. R.P. Fla. Fam. R.P. Fla. Fam. R.P. 


Rule 8.245 
Fla . R. Juv. P. 


CONFIDENTIALITY Ru le 12.400 Rule 2.420 Rule 2.420 Rule 2.420 Check local circu it 
OF RECORDS AND Fla. Fam. R.P. Fla. R. Jud. Fla. R. Jud. Fla. R. Jud. Admin istrative Orders. 


PROCEEDINGS Admin. Admin. Admin. 


PRECEDENCE OF §61.125{3) §741.30{1){C) N/A N/A 
ORDERS: Parent Inconsistent 


Coordination provisions of 


CHAPTER 61 No referral of subsequently 


ACTIONS DV cases to fi led Chapter 


& Parent 61 Orders 


CHAPTER 741 Coordinator take 


DOMESTIC without precedence 


VIOLENCE consent over 


ACTIONS of both part ies DV Orders 


(i.e., 


§61.125{3){m)- parenting 


{n) plans) 


Considerat ion 
of DV (or fa lse 


report ing) in 


establishing or 
modifying 
responsibility 


and parenting 


plan 


DISCOVERY Rule 12.280- Rules Ru le 8.060 Rule 8.245 


12.351 12.290, Fla. R. Juv. P. Fla. R. Juv. P. 


Fla. Fam. R.P. 12.340, 


12.350, & 
12.360 
Fla. Fam. R.P. 


(Same as 
fam ily except 
for M andatory 
Disclosure) 


TOPIC FAMILY DOMESTIC DELINQUENCY DEPENDENCY NOTES 


{includes VIOLENCE 


Paternity 
Chapter 742) 
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DOMESTIC §985.255(2) Detention criteria for 
VIOLENCE & juvenile charged with DV. 
JUVENILE 


DELINQUENCY 


PRECEDENCE OF §39.013(4) & §39.013(4) 
ORDERS: §39.521(3)(b) Rule 8.260 


1 Fla R. Juv. P. 
CHAPTER 39 Rule 8.260(d) Requires Orders in 
DEPENDENCY Fla. R. Juv. P. Dependency TO BE FILED 
OVER in any dissolution or 
CHAPTER 61 " other custody action" or 
DISSOLUTION OF proceed ing involving the 
MARRIAGE same chi ld. 


Note: Dependency Order 
takes precedence over 
family/ civil orders, unless 


court has terminated 
jurisdiction in 
Dependency matter. 


DOMESTIC See Forms Note: §39.901-908 refer 
VIOLENCE & 8.962 & 8.963 to Domestic Violence but 
JUVENILE Fla. R. Juv. P. a re not specific to 
DEPENDENCY Dependency. 
DOMESTIC Rule 12.007 §741.401-
VIOLENCE & Fla. Fam. R.P. 741.465 I 


CONFIDENTIALITY Form 12.980(h) 12.610(B) 
OF ADDRESSES Fla. Fam. R.P. Fla. Fam. R.P. 


Rule 2.420 
Fla. R. Jud. 


Admin. 


EVALUTION OF Rule §985.18- Rule 8.250 
CHILD 12.363 (b)(l) 985.185 Fla. R. Juv. P. 


Fla. Fam. R.P. 39.304 
39.307 


FAMILY LAW Rule 12.928 Rule 8.003 Rule 8.003 Cover sheet is 


COVER SHEET Fla. Fam. R.P. Fla. R. Juv. P. Fla. R. Juv. P. Form 12.928 


Fla. Fam. R.P. 


GUARDIAN AD §61.403-61.405 Rule 8.170 §39.820-


LITEM Form 12.942(a) Fla. R. Juv. P. 39.8298 


Form 12.942(b) Rule 8.215 


Fla. R. Fam. P. Fla . R. Juv. P. 
' TPRs: 


Rule 
8.510(a)(2)(c) 
Fla. R. Juv. P. 
§39.807(2) 


TOPIC FAMILY DOMESTIC DELINQUENCY DEPENDENCY NOTES 


(includes VIOLENCE , 


Pat ernity Chapter 
742) 


NOTICE OF Rule 12.900(h) Rule 12.900(h) Rule 12.900(h) Rule 12.900(h ) 
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RELATED CASES Fla. Fam. R.P. Fla. Fam. R.P. Fla. Fam. R.P. Fla. Fam. R.P. 
Rule 2.545(b)(d) Rule 2.545(b)(d) Rule Rule 
Fla. R. Jud. Fla. R. Jud. 2.545(b)(d) 2.545(b)(d) 


Admin. Admin . Fla. R. Jud. Fla. R. Jud. 


Ad min. Ad min. 
PARENTING §61.21 §741.30(6) §985.513 §39.407(15) 
COURSE (a)(5) May Order 


Limited to parents of 
Respondents juvenile to 
only participate in 


family 


counseling and 
other 


professional 


counse ling 


EVALUATIONS Rules 12.360, §741.30(6)(a)(5) §985.18 & Rule 8.250(b) 


12.363, & Limited to §985.185 Fla. R. Juv. P. 
12.364 Respondents Rule 8.115 §39.407(15) 


(social on ly Fla. R. Juv. P. 


investigations) 


Fla. Fam. R. P. 
§61.20 & 
§61.122 


SUBSTANCE §741.30(6)(a)(5) §985.135(7) §39.407(15) 


ABUSE Limited to Juvenile Rule 8.250(b) 


EVALUATIONS Respondents Assessment Fla. R. Juv. P. 


only Centers 
Rule 8.115 
Fla. R. Juv. P. 


(dispositions) 


SOCIAL Form 12.902(j) This serves as an 


SECURITY Fla. R. Fam. P. identifier in UFC 
NUMBERS §61.052(7) identification. 


Adapted with great appreciation from Florida Family Court Benchcard- One Family, One Judge, created by Judge Christine H. 


Greider, Twentieth Judicia l Circuit, FL 
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Cynthia L. Greene founded what is now known as Greene Smith & Associates, P.A. in 1988.  
The firm specializes in complex marital and family law litigation at the trial level and marital law 
appellate matters throughout the State of Florida.  Ms. Greene has appeared in every appellate 
court in the State of Florida and in the Florida Supreme Court.  She is the former chairman of the 
Family Law Section of the Florida Bar, is Board Certified in Marital and Family Law and has 
been a fellow of the American Academy of Matrimonial Lawyers since 1985. She has been listed 
in  "The Best  Lawyers  in  America"  in  every edition since 1993 (specifically  for  marital  law 
appellate matters) and was named Lawyer of the Year by "Best Lawyers" for family law (Miami, 
Florida) in 2009.  








 Andrew “Drew” Hinkes is a Partner at Berger Singerman LLP’s Miami office, where he 
practices commercial litigation, with a focus on representation of court- appointed 
fiduciaries, and litigating technology-related disputes. Drew is a prolific writer, blogger, 
and speaker on topics related to bitcoin, blockchain, and smart contract innovation.  Prior 
to practicing law,  Drew worked as a computer consultant and in continuity of business 
and technology audit capacities for Citibank. 
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Stacy Preston Collins (scollins@finresearch.com) has focused on forensic accounting and 
valuation issues since 1993, and is a Managing Director with Financial Research Associates.  
Her work involves complex financial issues in matrimonial cases, shareholder disputes, estate 
planning engagements, and other matters. She is located at 286 Madison Avenue, Suite 1300, 
New York, NY 10017, phone number (646) 248-5650.   
 
Ms. Collins has testified as a financial expert in several states, and has been appointed by the 
court to address forensic accounting and valuation issues. 
 
Ms. Collins graduated from Drexel University with a concentration in Accounting and 
Finance.  She holds the Accredited in Business Valuation (ABV) and Certified in Financial 
Forensics designations from the American Institute of Certified Public Accountants (AICPA).   
 
Ms. Collins is past Chair of the AICPA’s Family Law Task Force and is a former member of its 
Forensic and Litigation Services Committee. She has been on faculty for many years with the 
Family Law Trial Advocacy Institute (affiliated with NITA and the ABA) and the AAML’s 
Institute for Family Law Associates.  She lectures frequently on forensic accounting and 
valuation issues to lawyers, judges, and financial professionals. She is a Charter Member of 
the Forensic & Business Valuation Division of the AAML Foundation. 
 
Ms. Collins is a contributing author to Financial Valuation Applications and Models (Third 
and Fourth Editions) and Family Law Services Handbook.  She is a member of the “Panel of 
Experts” in the publication Financial Valuation and Litigation Expert.  
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FROM STAR TREK TO PEANUTS: DIVIDIING 


INTELLECTUAL PROPERTY IN DIVORCE 


 


1. What’s the Overall Goal Today?  


a. Define Types of Intellectual Property at Issue 


b. Goodwill in a business valuation is not the subject of this discussion  


c. Identify and Analyze Relevant Issues 


d. Valuation & Division of Intellectual Property 


e. Focus is on questions to ask, issues to raise and examples of case law on point 


 


2. Define Intellectual Property 


3. Copyrights 


a. Art – graphic, pictorial, sculptures, etc. 


b. Music – compositions and sound recordings 


c. Written Works 


i. Literary – articles, books, etc. 


ii. Dramatic – plays etc. 


d. Motion Pictures & other audio and visual works (incl. computer programs) 


e. Architectural Works 


f. Dance – and other choreographic works 


4. Patents – 3 types  (source:  US Patent Office, www.uspto.gov) 


a. Utility: invention/discovery of a new/useful process 


b. Design: new/original ornamental design 


c. Plant: distinct/new type of plant variety (invented or discovered and asexually 


reproduced) 


d. May be assigned to the company where the inventor/employee worked, since the 


employer funded the research 
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e. In that case the company would receive the economic benefits from the patent, 


unless the employer provides a share of the income as an incentive to the 


employee, or the employee is a shareholder 


5. Trademarks /Servicemarks 


a. A servicemark “is the same as a trademark except that it identifies and 


distinguishes a source of service rather than a product” – per US Patent Office 


b. Other IP/Related Rights – trade secrets, performance rights, right of publicity, 


industrial designs/trade dress, domain names, etc. 


c. Quote - “For starters, let’s be clear about who may have intellectual property. If 


you’re an author, songwriter, artist, poet, actor, designer (software, website, 


fashion, packaging, architectural, etc.) . . . or if you’re an inventor, entrepreneur 


or business owner . . . or if you have a website, logo, tag line, articles and/or 


white papers you’ve written . . or (I think you get the idea) . . .then you have 


intellectual property.”  “The Big Thing Celebrities Fight Most About When They 


Divorce – And Why You Should, Too, ” Jeff Landers, Forbes, May 3, 2011. 


6. Intellectual Property – Dead Celebrities 


a. Can dead celebrities have money-making IP?  You bet! 


b. Forbes maintains an annual list of the highest-paid dead celebrities 


c. Michael Jackson was #1 in 2016 following the sale of his ½ of  the Sony/ATV 


music publishing catalog 


d. #2 was Charles Schultz – from licensing revenue 


e. Florida has protection against use without permission (see 


http://rightofpublicity.com/statutes/florida)   


7. Identifying Intellectual Property 


a. Discovery process 


b. Independent research 


c. Searching the US Copyright Office website – if the copyright has been registered 


d. Registering the copyright is not necessary for protection 


e. US Copyrights likely won’t exist for unpublished works, foreign works, etc. 



http://rightofpublicity.com/statutes/florida

http://rightofpublicity.com/statutes/florida
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f. Searching the US Patent and Trademark Office for registered trademarks and 


patents 


g. Searching songwriter’s songs at BMI, ASCAP or SESAC (US performing rights 


societies) 


h. USPTO Searches  


i. Quote - “The USPTO has an 18-month publication delay upon filing of 


applications which would prevent identification of additional IP assets in 


situations where full and open disclosure between spouses is not a reality. In 


these situations, identification can be difficult, if not impossible; however, a 


review of the filing history and public documents can typically reveal the 


presence of a high likelihood of these IP assets being filed and lead to targeted 


discovery in the next step.” 


“How to determine the value of intellectual property in divorce cases”, Efrat 


Kasznik, http://www.bizjournals.com/bizjournals/how-


to/funding/2016/05/divorce-value-of-intellectual-property.html 


j. Physical Work versus Copyright 


k. “It is important to distinguish between the physical work and the copyright in 


the work. For example, in California, the spouse of an artist would be entitled to 


the market value of any unsold paintings.  If the painter is famous, however, 


there may be value to reproduction and merchandising rights as well.”  


l. “Are you married to an author, musician, actor or artist?” www.divorce360.com 


8. Discovery – IP Issues 


a. “The purpose of discovery is to validate the presence, ownership, transactions, 


key milestones, and valuation associated with the previously identified IP 


Assets. Independent research of data available in the public domain is also 


required in order to supplement any gaps in document discovery, in order to 


make the analysis as robust and complete as possible.” 


“How to determine the value of intellectual property in divorce cases”, Efrat 


Kasznik, http://www.bizjournals.com/bizjournals/how-


to/funding/2016/05/divorce-value-of-intellectual-property.html 


9. Issues to Consider and Examples of Case Law  


a. Was money spent on developing the asset during the marriage? 


b. Who owns it? 
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c. When was it developed?  Timeline /Coverture? 


d. Derivative work? 


e. Valuation or as-if and when? 


10. Issues - Intellectual Property 


a. Is the IP Premarital or Post Marital? 


b. Is it premarital – see Teller  


c. Is it separate (post marital) – see Schultz  


d. Is it a combination of marital/separate? 


e. Some IP is created over different periods including premarital, marital and post 


marital 


f. But the registration date in the case of patents and federal trademark may be 


relevant 


11. Music 


a. Songwriter/Musician (or a 3rd party) remasters old sound recordings and reissues 


or creates a new compilation 


b. E.g. The Beatles (the Original Studio Recordings) 


c. Screenwriter writes a sequel post marriage to his hit movie 


d. Could the IP be commercialized by another party? 


12. Related Issues 


a. Derivative works created post marriage but based on copyrights or other IP 


created during marriage 


b. Characters that were created during the marriage but appear in post marital 


works 


c. Examples : 


Charles Schultz – Peanuts comic strip 


Tom Clancy – “Jack Ryan” in novels like “Hunt for the Red October”  


d. Artist creates work during marriage but creates limited edition prints or other 


multiples post marriage based on it 
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e. Inventor creates a new and improved invention based on his/her prior patent 


13. Charles M. Schultz Divorce 


a. Cited in Doty & Doty v. Commissioner, 81 T.C. 652 (1983).  Joyce Doty was the 


ex-wife of Charles Schultz  


b. 24 year marriage; divorce was granted in California in 1973 


c. In divorce settlement, the wife was awarded a declining % of future profits (27% 


to 15%) – ceasing at W’s death 


d. Declining % due to his post-marital efforts 


e. Tax case related to taxability to ex-Wife of post-divorce payments under terms of 


a MSA 


14. Gulbrandsen v. Gulbrandsen  - 22 So. 3d 640, 644 (Fla. Dist. Ct. App. 2009) 


a. Patent filed with a partner for a product called the “Singulator” and a related 


LLC was created 


b. While H referred to it as a hobby, he spent time and money on its development  


c. Patent was not valued; % of future payments sought 


d. Patent found to be personal property subject to ED  


e. Court found patent was 50% developed at time of dissolution, so H’s share was 


25% and wife was entitled to 12.5% 


f. Appeals Court narrowed the award from the broader language in the final 


judgment, to relate to the Singulator, its components and “transferrable 


integrations” and the LLC; rather than new patents or successor entities; 


transfers must be at arms’ length 


15. Marion Schultz v. William M. and Buela C. Schultz – Washington - 1998 Wash.  App. 


LEXIS 1176 (Wash. Ct. App. 1998) 


a. Invention by H during marriage while employed at Boeing; did not disclose 


during divorce proceedings; no financial benefits during marriage 


b. Post divorce H and 2 co-inventors sued Boeing for its licensing of the invention; 


the matter settled.  H received approx. $281K in settlement proceeds 


c. Marion Schultz v. William M. and Buela C. Schultz 


d. Former W sued claiming settlement funds were marital  property 







Seminar Materials – FL AAML Institute, May 2017 


Stacy Preston Collins, CPA/ABV, CFF 


 Page 6 


 


e. Lower court rejected claim; appellate court reversed 


f. “While contingent and difficult to value, the interest in future payments was 


marital property…The potential right to licensing proceeds was earned during 


the Schultzes’ marriage….The Boeing settlement was the fruit of a community 


right.” Id. at 13. 


16. Mei Li Teller v, Howard Scott Teller, Jr. (Hawaii) - 99 Haw. 101, 53 P.3d 240 (2002) 


a. H was an inventor of electronic products; obtained various patents; US Patent & 


Trademark office noted he was the owner; assigned rights to a co., then the co. 


licensed the patent rights 


b. Trade secrets found to be premarital; patents marital 


c. Mei Li Teller v, Howard Scott Teller, Jr. 


d. 37 page HI Supreme Court opinion cites many federal cases on IP issues 


e. “Intensely fact-driven analysis” cited by court 


f. Questions: 


Did the trade secrets/patents “vest” or “accrue” prior to marriage? Court found 


trade secrets premarital and patents marital 


g. More on this case later 


17. Hazard v. Hazard, 833 S.W.2d 911 (Tenn. Ct. App. 1991) – re tracheostomy kit 


a. Work done during and after marriage; work post-marriage was apparently 


significant as a patient had died after initial use 


b. "The proof established that if [the kit] should have a marketable value it will be 


because of adjustments or refinements made in the device itself. This is 


distinguishable from someone starting from scratch to design, develop and refine 


such a device."  


c. As if and when – 20% of future income awarded to W 


18. Frankenheimer v. Frankenheimer, 231 Cal. App. 2d 101, 41 Cal. Rptr. 636 (1964) 


a. Movie rights aquired post-marriage; was any % of the future revenues marital? 


b. Preliminary negotiations to purchase the rights during marriage 


c. Timeline noted in opinion 
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d. Court found movie rights to be separate.  Were the negotiations during the 


marriage found to be too preliminary to be of relevance? 


19. Value of Intellectual Property 


a. As if and When? Some Considerations 


b. Determining % split (coverture) 


c. Allow an adjustment for future labor/expense component? 


d. What does it cover (derivative works)? 


e. Continues to join parties together 


f. Documentation requirements 


20. Many Questions to Ask 


a. What percentage or share of the rights does the spouse own?  100% or less? 


b. Personally or through an entity? Who controls? 


c. Are any rights assignable? Are rights restricted? 


d. When will the rights expire?  Are there any copyright termination rights that will 


arise in the future? 


e. Has the IP been protected through patent, copyright or trademark registration 


yet? 


f. What costs have been expended/are needed to monetize the asset? 


g. What efforts and labor of the spouse are needed post marriage to monetize the 


asset  


h. Have the rights been monetized yet?  Is that in progress (contracts signed)? 


i. How is the revenue tracked, and by whom? 


j. Have there been any licenses issued to expand the use of the IP? 


k. Source:  Intellectual Property Rights in Divorce, Lea C. Noelke, Andrea (Andi) St. 


Leger, Jim LaRue 


21. Book royalties – some issues 


a. Will the book earn out beyond the advance? 


b. Trade books often do not 
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c. Will there be future deals for the book (e.g. foreign deals, option for a movie or tv 


series)? 


d. Subsequent Editions - VC Andrews – Flowers in the Attic – successful 


ghostwriter employed after author died  


i. IRS valued author’s name at $700K 


e. What kind of book is it?  Trade (novel, biography, etc.), educational etc. 


f. Educational books may be more likely to have multiple editions but these likely 


require effort and updating/revision (derivative works) 


g. A novel is less likely to be printed in multiple editions (except foreign 


translations) 


h.  “Typically, an author can expect to receive the following royalties: Hardback 


edition: 10% of the retail price on the first 5,000 copies; 12.5% for the next 5,000 


copies sold, then 15% for all further copies sold. Paperback: 8% of retail price on 


the first 150,000 copies sold, then 10% thereafter.” 


 


Source:  https://www.alanjacobson.com/writers-toolkit/the-business-of-


publishing/ 


22. FL Book Royalties Case - Morenberg v. Morenberg - 65 So. 3d 1199 (Fla. 4th DCA 2011) 


a. 46 year marriage 


b. H was English professor and author of book, “Doing Grammar” 


c. H testified 4th edition was written after W’s divorce Filing and completed before 


1 day before trial 


d. Court ruled 4th edition royalties were marital and to be split; appeals court 


overturned 


e.  “Pursuant to the statute, royalties on new book editions written during the 


marriage would be considered a marital asset and thus divided equally, but 


newer editions of books written post-dissolution would not be considered a 


marital asset” 


f. “Because the record reflects that the fourth edition of Doing Grammar was 


started, completed, and submitted after the petition for dissolution, any future 


royalties from such work should be considered income from post-dissolution 


labor and excluded from the income to be split with the wife. Accordingly, we 
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reverse this portion of the amended final judgment and remand to the trial court 


to exclude future royalties from the fourth edition of Doing Grammar from the 


income to be shared with the wife.” 


23. Analysis of IP – What to Look For in Research 


a. One article suggested these issues should be analyzed through research: 


i. Asset validation (existence/validity) 


ii. Ownership 


iii. Transactions (ex., licensing, litigation, sale) 


iv. Key milestones (timeline) 


v. Valuation 


Source - How to determine the value of intellectual property in divorce cases, 


Efrat Kasznik, http://www.bizjournals.com/bizjournals/how-


to/funding/2016/05/divorce-value-of-intellectual-property.html 


24. Music Royalties & Revenues 


a. Performers and/or songwriters 


b. Songwriter may assign copyrights in songs to a third party music publisher who 


may pay to songwriter a recoupable advance and the writer’s share (and maybe a 


portion of publisher’s share) of: 


c. Mechanical royalties-payment per use of song on each record sold (such as a CD) 


d. Public performance royalties-when music is performed publicly (collected by 


ASCAP, BMI or SESAC in US) 


e. Royalties from sheet music - now largely sold online 


f. Royalties from digital media - involving reproduction, distribution, 


synchronization or public performances (e.g. iTunes, YouTube, Spotify, Pandora) 


g. Performer may have entered into an exclusive recording contract – may receive: 


h. Advances under recording contract 


i. These may be subject to recoupment depending on sales 







Seminar Materials – FL AAML Institute, May 2017 


Stacy Preston Collins, CPA/ABV, CFF 


 Page 10 


 


j. Performer royalties for sales of recordings - physical records sold and sales in 


non-physical digital formats including digital retailers (iTunes) and digital 


streaming services (Spotify) 


k. Audit issues 


l. If also producer on a record – may be a separate producer advance and royalty 


m. Revenues from use of master sound recordings in movies, TV, commercials 


n. Licensing income from internet or satellite radio 


o. Public performance royalties from certain digital performances in US - collected 


and distributed to copyright owner of sound recording and featured by Sound 


Exchange in US  


p. Other Music Related Revenues from IP from: 


q. use of musician/group trademark (e.g. Rolling Stones logo) on merchandising 


and endorsements 


r. other trademarks and domain names 


s. live concert/tour revenues 


t. endorsement deals 


u. other entertainment related activities, acting, writing, fashion lines 


25. Movie/TV Screenwriter Royalties & Revenues - Define 


a. What treatments, screenplays and teleplays and other copyright works were 


written by spouse during marriage? 


b. Which were works made for hire under contract (copyright owned by 


employer)? 


c. What works were written by spouse as author and copyright owner and which 


of those have been optioned, licensed or sold or remain unexploited? 


d. Movie/TV Screenwriter Royalties & Revenues 


e. Revenues:  Under existing contracts, revenue includes writing fees, production 


and credit bonuses, award and box office bonuses, contingent participations, 


union or guild residuals when a movie or TV series script is distributed in 


various media 
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f. If not yet exploited, option or sale of work in the future and similar payments as 


above 


g. Revenues - From derivative works such as remakes, sequels, TV series based on 


movie, Broadway musical, etc. 


h. Revenues may be generated if spouse gets back rights to a screenplay under a 


contractual reversion provision or under termination provisions under the 


Writers Guild of America (WGA) Basic Agreement or after exercising his/her 


copyright termination rights (35 years from assigned grant or license) 


i. Pension, health and welfare payments to WGA for writer 


26. Valuing Intellectual Property 


a. Standards of Value 


b. Fair Market Value (FL & several others) 


c. Value to Owner (certain other states) 


d. Approaches to Value 


i. Cost 


ii. Market 


iii. Income 


27. Mei Li Teller v, Howard Scott Teller, Jr. 


a. Valuation Issue - Should value be based on “cost” approach to replicate the asset 


or FMV?  (market transaction existed) 


b. FMV upheld 


28. Dividing Intellectual Property 


a. Joining a 3rd party to the matrimonial matter? 


b. See Rose v. Hatten, 417 S.W.2d 456, 457-458 (Tex. Civ. App. 1967) 


c. Is in kind distribution realistic when the IP requires further work or marketing to 


be fully monetized?  How would the non titled spouse accomplish that? 


d. Management – If to the titled spouse only are there any restrictions?  What if 


titled spouse takes a loan against IP?  What protections are there for the non-


titled spouse?  Collection agent?  Security interest? 
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e. Constructive trust – commonly used 


f. Letter of authorization – to permit non-titled spouse to obtain information to 


confirm payments – see discussion in Intellectual Property Rights in Divorce, Lea C. 


Noelke, Andrea (Andi) St. Leger, Jim LaRue 


g. Detailed accounting rights, audit rights, and/or arbitration provisions 


h. Need to specify what type of costs and expenses can be deducted before the split 


i. What if the work was only partly created during the marriage?  Coverture issues 


j. School textbooks – In re Marriage of White, 537 N.W.2d 744 (Iowa 1995) – 20% of 


royalties to W on next textbook edition 


k. Written novels - Michel v. Michel, 484 So. 2d 829 (La. Ct. App. 1986) 


l. What if effort spent post-marriage in marketing the works? 


m. In re Marriage of Heinze, 257 Ill.App.3d 782, 631 N.E.2d 728 (Ill. App. Ct. 1994) – 


75% to wife (creator) 


i. Personal GW is excluded in Illinois 


29. In re Marriage of Monslow (KS) - 259 Kan. 412, 912 P.2d 735 (Kan. 1996) 


a. Patents held by H for cable TV service 


b. “If you can’t put a number on it, it has got to be divided in kind; right?” 


c. District court “awarded the patents to Vincent subject to a lien of 40 percent of 


the income from the patents, which the trial court vested in Linda. Linda’s share 


of any income from the patents is to be calculated only after deducting necessary 


expenses” 


d. Patents still in developmental stage at time of divorce decree 


e. H appealed lower court decision claiming it had no current value 


f. Upper court recognized H may put additional effort and funds into the asset 


post-divorce to make it profitable but concluded that was why W only received 


40% of the net cash flow going forward net of expenses; affirmed lower court 


decision 


30. Specific Settlement Provisions Needed? 


a. Future liabilities related to the IP? 
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b. Curtis v. Curtis, 208 Cal.App.3d 387, 256 Cal. Rptr. 76 (Ct. App., 2nd Dist., Div. 4, 


1989) 


c. Court ruling indicated half the “community property residuals from the writings 


or performances” of H were awarded to the W 


d. After the divorce H’s publisher sued him to recoup an advance for not writing a 


book; given liabilities he stopped paying ex-W who sued to enforce 


e. Court said original decision was enforceable because it made no reference to 


contingencies/future liabilities  


31. Roddenberry v. Roddenberry, 44 Cal. App. 4th 634, 51 Cal. Rptr. 907 (Ct. App., 2nd 


Dist., Div. 2, 1996) 


a. Was the ex-Wife entitled to a share of profit participation payments from several 


Star Trek movies and related merchandise, etc.? 


b. Need for clarity particularly on derivative works and referencing all types of 


revenues which are to be shared 


c.  “Just as the divorce court can restrain ex-spouses from disparaging each other 


and destroying each other’s property, the court can restrain them from using IP, 


competition with business and selling protected information, and so forth. Even 


if you do not foresee your soon-to-be-ex selling or competing with you post-


divorce, you are best to request such a restraining order to protect yourself, and, 


more importantly, your IP in the event you wish to sell it (without the threat of 


near and easy competition) in the future.”  Source - http://www.michigan-family-


law-litigation.com/property-division-retirement/ 


d. Specific Provisions Needed in Settlement?   


e. Who actually owns the IP after the divorce? 


32. Taylor v. Taylor Made Plastics, Inc., 2013 U.S. Dist. LEXIS 60674, 2013 WL 1798964 (M.D. 


Fla. 2013)  


a. Refers to Mr. Taylor’s 2006 divorce where patents were awarded 60% to W and 


40% to H.  


b. However, the Final Judgement of Dissolution of Marriage apparently was 


unclear on who actually was to hold title to the patents 


c. Specific Settlement Provisions Needed? 
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“The issue of divided legal title is important because of the general rule in patent 


law that a patent owner cannot bring an infringement allegation without joining 


all co-owners as co-plaintiffs.”  


 


Source:  http://patentlyo.com/patent/2013/05/patent-ownership-split-in-divorce-


and-divided-ownership-negates-standing-to-sue.html 


d. Court found in the Taylor Made Plastics matter that ex-Wife was one of  the 


owners of the patents and therefore Mr. Taylor could not sue for infringement 


since she refused to join the suit. 


33. In re Marriage of Worth - 195 Cal. App. 3d 768, 241 Cal. Rptr. 135 (Cal. Ct. App. 1987)  


a. Copyright issue - Husband wrote several books including 2 on trivia; in divorce 


decree, H&W agreed to split royalties equally 


b. 2 years after the divorce, H sued producers of “Trivia Pursuit” 


c. W then sought order from court declaring that she would be entitled to one-half 


of any proceeds derived from H’s lawsuit. Trial court agreed with W and 


restrained H from disbursing proceeds from any verdict or settlement 


d.  “In the present case, husband conceived, wrote and published the trivia books 


during the marriage. Thus, the conclusion is inescapable that such literary works 


constituted community property…If the artistic work is community property, 


then it must follow that the copyright itself obtains the same status. …..Here, 


husband registered the copyrights as well. Since the copyrights derived from the 


literary efforts, time and skill of husband during the marriage, such copyrights 


and related tangible benefits must be considered community property.” 


34. In the United States Court of Appeals for the Fifth Circuit, George G. Rodrigue, Jr. and 


Richard Steiner v. Veronica Hildalgo Rodrigue - 218 F.3d 432 (5th Cir. 2000) 


a. Ex-Husband was a successful painter of the well-known “Blue Dog” series 


b. Federal Court of Appeals ruled that his intellectual property as a painter was not 


separate property and reversed district court’s ruling in favor of ex-Husband   


c. Remanded to district court to determine which copyrights were community 


property, including derivative works “created after the termination of the 


community but based on pre-divorce works” 


35. Parting Words 
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a. “IP assets are often hidden because they are not regularly reported and valued in 


the financial statements of the companies that hold them. Identifying IP assets in 


marital dissolutions can be a particularly challenging task, due to the lack of full 


disclosure by the spouse holding the IP, which is a common occurrence (whether 


through ignorance, or by design) in these types of proceedings.” 


How to determine the value of intellectual property in divorce cases, Efrat 


Kasznik, http://www.bizjournals.com/bizjournals/how-


to/funding/2016/05/divorce-value-of-intellectual-property.html 


 


Many thanks to Judy Poller of Pryor Cashman LLP for her collaborative efforts on this research! 
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FROM STAR TREK TO PEANUTS: DIVIDIING 


INTELLECTUAL PROPERTY IN DIVORCE 


 


1. What’s the Overall Goal Today?  


a. Define Types of Intellectual Property at Issue 


b. Goodwill in a business valuation is not the subject of this discussion  


c. Identify and Analyze Relevant Issues 


d. Valuation & Division of Intellectual Property 


e. Focus is on questions to ask, issues to raise and examples of case law on point 


 


2. Define Intellectual Property 


3. Copyrights 


a. Art – graphic, pictorial, sculptures, etc. 


b. Music – compositions and sound recordings 


c. Written Works 


i. Literary – articles, books, etc. 


ii. Dramatic – plays etc. 


d. Motion Pictures & other audio and visual works (incl. computer programs) 


e. Architectural Works 


f. Dance – and other choreographic works 


4. Patents – 3 types  (source:  US Patent Office, www.uspto.gov) 


a. Utility: invention/discovery of a new/useful process 


b. Design: new/original ornamental design 


c. Plant: distinct/new type of plant variety (invented or discovered and asexually 


reproduced) 


d. May be assigned to the company where the inventor/employee worked, since the 


employer funded the research 
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e. In that case the company would receive the economic benefits from the patent, 


unless the employer provides a share of the income as an incentive to the 


employee, or the employee is a shareholder 


5. Trademarks /Servicemarks 


a. A servicemark “is the same as a trademark except that it identifies and 


distinguishes a source of service rather than a product” – per US Patent Office 


b. Other IP/Related Rights – trade secrets, performance rights, right of publicity, 


industrial designs/trade dress, domain names, etc. 


c. Quote - “For starters, let’s be clear about who may have intellectual property. If 


you’re an author, songwriter, artist, poet, actor, designer (software, website, 


fashion, packaging, architectural, etc.) . . . or if you’re an inventor, entrepreneur 


or business owner . . . or if you have a website, logo, tag line, articles and/or 


white papers you’ve written . . or (I think you get the idea) . . .then you have 


intellectual property.”  “The Big Thing Celebrities Fight Most About When They 


Divorce – And Why You Should, Too, ” Jeff Landers, Forbes, May 3, 2011. 


6. Intellectual Property – Dead Celebrities 


a. Can dead celebrities have money-making IP?  You bet! 


b. Forbes maintains an annual list of the highest-paid dead celebrities 


c. Michael Jackson was #1 in 2016 following the sale of his ½ of  the Sony/ATV 


music publishing catalog 


d. #2 was Charles Schultz – from licensing revenue 


e. Florida has protection against use without permission (see 


http://rightofpublicity.com/statutes/florida)   


7. Identifying Intellectual Property 


a. Discovery process 


b. Independent research 


c. Searching the US Copyright Office website – if the copyright has been registered 


d. Registering the copyright is not necessary for protection 


e. US Copyrights likely won’t exist for unpublished works, foreign works, etc. 



http://rightofpublicity.com/statutes/florida

http://rightofpublicity.com/statutes/florida
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f. Searching the US Patent and Trademark Office for registered trademarks and 


patents 


g. Searching songwriter’s songs at BMI, ASCAP or SESAC (US performing rights 


societies) 


h. USPTO Searches  


i. Quote - “The USPTO has an 18-month publication delay upon filing of 


applications which would prevent identification of additional IP assets in 


situations where full and open disclosure between spouses is not a reality. In 


these situations, identification can be difficult, if not impossible; however, a 


review of the filing history and public documents can typically reveal the 


presence of a high likelihood of these IP assets being filed and lead to targeted 


discovery in the next step.” 


“How to determine the value of intellectual property in divorce cases”, Efrat 


Kasznik, http://www.bizjournals.com/bizjournals/how-


to/funding/2016/05/divorce-value-of-intellectual-property.html 


j. Physical Work versus Copyright 


k. “It is important to distinguish between the physical work and the copyright in 


the work. For example, in California, the spouse of an artist would be entitled to 


the market value of any unsold paintings.  If the painter is famous, however, 


there may be value to reproduction and merchandising rights as well.”  


l. “Are you married to an author, musician, actor or artist?” www.divorce360.com 


8. Discovery – IP Issues 


a. “The purpose of discovery is to validate the presence, ownership, transactions, 


key milestones, and valuation associated with the previously identified IP 


Assets. Independent research of data available in the public domain is also 


required in order to supplement any gaps in document discovery, in order to 


make the analysis as robust and complete as possible.” 


“How to determine the value of intellectual property in divorce cases”, Efrat 


Kasznik, http://www.bizjournals.com/bizjournals/how-


to/funding/2016/05/divorce-value-of-intellectual-property.html 


9. Issues to Consider and Examples of Case Law  


a. Was money spent on developing the asset during the marriage? 
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b. Who owns it? 


c. When was it developed?  Timeline /Coverture? 


d. Derivative work? 


e. Valuation or as-if and when? 


10. Issues - Intellectual Property 


a. Is the IP Premarital or Post Marital? 


b. Is it premarital – see Teller  


c. Is it separate (post marital) – see Schultz  


d. Is it a combination of marital/separate? 


e. Some IP is created over different periods including premarital, marital and post 


marital 


f. But the registration date in the case of patents and federal trademark may be 


relevant 


11. Music 


a. Songwriter/Musician (or a 3rd party) remasters old sound recordings and reissues 


or creates a new compilation 


b. E.g. The Beatles (the Original Studio Recordings) 


c. Screenwriter writes a sequel post marriage to his hit movie 


d. Could the IP be commercialized by another party? 


12. Related Issues 


a. Derivative works created post marriage but based on copyrights or other IP 


created during marriage 


b. Characters that were created during the marriage but appear in post marital 


works 


c. Examples : 


Charles Schultz – Peanuts comic strip 


Tom Clancy – “Jack Ryan” in novels like “Hunt for the Red October”  







 


Seminar Materials – FL AAML Institute, May 2017 


Stacy Preston Collins, CPA/ABV, CFF 


 Page 5 


 


d. Artist creates work during marriage but creates limited edition prints or other 


multiples post marriage based on it 


e. Inventor creates a new and improved invention based on his/her prior patent 


13. Charles M. Schultz Divorce 


a. Cited in Doty & Doty v. Commissioner, 81 T.C. 652 (1983).  Joyce Doty was the 


ex-wife of Charles Schultz  


b. 24 year marriage; divorce was granted in California in 1973 


c. In divorce settlement, the wife was awarded a declining % of future profits (27% 


to 15%) – ceasing at W’s death 


d. Declining % due to his post-marital efforts 


e. Tax case related to taxability to ex-Wife of post-divorce payments under terms of 


a MSA 


14. Gulbrandsen v. Gulbrandsen  - 22 So. 3d 640, 644 (Fla. Dist. Ct. App. 2009) 


a. Patent filed with a partner for a product called the “Singulator” and a related 


LLC was created 


b. While H referred to it as a hobby, he spent time and money on its development  


c. Patent was not valued; % of future payments sought 


d. Patent found to be personal property subject to ED  


e. Court found patent was 50% developed at time of dissolution, so H’s share was 


25% and wife was entitled to 12.5% 


f. Appeals Court narrowed the award from the broader language in the final 


judgment, to relate to the Singulator, its components and “transferrable 


integrations” and the LLC; rather than new patents or successor entities; 


transfers must be at arms’ length 


15. Marion Schultz v. William M. and Buela C. Schultz – Washington - 1998 Wash.  App. 


LEXIS 1176 (Wash. Ct. App. 1998) 


a. Invention by H during marriage while employed at Boeing; did not disclose 


during divorce proceedings; no financial benefits during marriage 
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b. Post divorce H and 2 co-inventors sued Boeing for its licensing of the invention; 


the matter settled.  H received approx. $281K in settlement proceeds 


c. Marion Schultz v. William M. and Buela C. Schultz 


d. Former W sued claiming settlement funds were marital  property 


e. Lower court rejected claim; appellate court reversed 


f. “While contingent and difficult to value, the interest in future payments was 


marital property…The potential right to licensing proceeds was earned during 


the Schultzes’ marriage….The Boeing settlement was the fruit of a community 


right.” Id. at 13. 


16. Mei Li Teller v, Howard Scott Teller, Jr. (Hawaii) - 99 Haw. 101, 53 P.3d 240 (2002) 


a. H was an inventor of electronic products; obtained various patents; US Patent & 


Trademark office noted he was the owner; assigned rights to a co., then the co. 


licensed the patent rights 


b. Trade secrets found to be premarital; patents marital 


c. Mei Li Teller v, Howard Scott Teller, Jr. 


d. 37 page HI Supreme Court opinion cites many federal cases on IP issues 


e. “Intensely fact-driven analysis” cited by court 


f. Questions: 


Did the trade secrets/patents “vest” or “accrue” prior to marriage? Court found 


trade secrets premarital and patents marital 


g. More on this case later 


17. Hazard v. Hazard, 833 S.W.2d 911 (Tenn. Ct. App. 1991) – re tracheostomy kit 


a. Work done during and after marriage; work post-marriage was apparently 


significant as a patient had died after initial use 


b. "The proof established that if [the kit] should have a marketable value it will be 


because of adjustments or refinements made in the device itself. This is 


distinguishable from someone starting from scratch to design, develop and refine 


such a device."  


c. As if and when – 20% of future income awarded to W 
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18. Frankenheimer v. Frankenheimer, 231 Cal. App. 2d 101, 41 Cal. Rptr. 636 (1964) 


a. Movie rights aquired post-marriage; was any % of the future revenues marital? 


b. Preliminary negotiations to purchase the rights during marriage 


c. Timeline noted in opinion 


d. Court found movie rights to be separate.  Were the negotiations during the 


marriage found to be too preliminary to be of relevance? 


19. Value of Intellectual Property 


a. As if and When? Some Considerations 


b. Determining % split (coverture) 


c. Allow an adjustment for future labor/expense component? 


d. What does it cover (derivative works)? 


e. Continues to join parties together 


f. Documentation requirements 


20. Many Questions to Ask 


a. What percentage or share of the rights does the spouse own?  100% or less? 


b. Personally or through an entity? Who controls? 


c. Are any rights assignable? Are rights restricted? 


d. When will the rights expire?  Are there any copyright termination rights that will 


arise in the future? 


e. Has the IP been protected through patent, copyright or trademark registration 


yet? 


f. What costs have been expended/are needed to monetize the asset? 


g. What efforts and labor of the spouse are needed post marriage to monetize the 


asset  


h. Have the rights been monetized yet?  Is that in progress (contracts signed)? 


i. How is the revenue tracked, and by whom? 


j. Have there been any licenses issued to expand the use of the IP? 
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k. Source:  Intellectual Property Rights in Divorce, Lea C. Noelke, Andrea (Andi) St. 


Leger, Jim LaRue 


21. Book royalties – some issues 


a. Will the book earn out beyond the advance? 


b. Trade books often do not 


c. Will there be future deals for the book (e.g. foreign deals, option for a movie or tv 


series)? 


d. Subsequent Editions - VC Andrews – Flowers in the Attic – successful 


ghostwriter employed after author died  


i. IRS valued author’s name at $700K 


e. What kind of book is it?  Trade (novel, biography, etc.), educational etc. 


f. Educational books may be more likely to have multiple editions but these likely 


require effort and updating/revision (derivative works) 


g. A novel is less likely to be printed in multiple editions (except foreign 


translations) 


h.  “Typically, an author can expect to receive the following royalties: Hardback 


edition: 10% of the retail price on the first 5,000 copies; 12.5% for the next 5,000 


copies sold, then 15% for all further copies sold. Paperback: 8% of retail price on 


the first 150,000 copies sold, then 10% thereafter.” 


 


Source:  https://www.alanjacobson.com/writers-toolkit/the-business-of-


publishing/ 


22. FL Book Royalties Case - Morenberg v. Morenberg - 65 So. 3d 1199 (Fla. 4th DCA 2011) 


a. 46 year marriage 


b. H was English professor and author of book, “Doing Grammar” 


c. H testified 4th edition was written after W’s divorce Filing and completed before 


1 day before trial 


d. Court ruled 4th edition royalties were marital and to be split; appeals court 


overturned 
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e.  “Pursuant to the statute, royalties on new book editions written during the 


marriage would be considered a marital asset and thus divided equally, but 


newer editions of books written post-dissolution would not be considered a 


marital asset” 


f. “Because the record reflects that the fourth edition of Doing Grammar was 


started, completed, and submitted after the petition for dissolution, any future 


royalties from such work should be considered income from post-dissolution 


labor and excluded from the income to be split with the wife. Accordingly, we 


reverse this portion of the amended final judgment and remand to the trial court 


to exclude future royalties from the fourth edition of Doing Grammar from the 


income to be shared with the wife.” 


23. Analysis of IP – What to Look For in Research 


a. One article suggested these issues should be analyzed through research: 


i. Asset validation (existence/validity) 


ii. Ownership 


iii. Transactions (ex., licensing, litigation, sale) 


iv. Key milestones (timeline) 


v. Valuation 


Source - How to determine the value of intellectual property in divorce cases, 


Efrat Kasznik, http://www.bizjournals.com/bizjournals/how-


to/funding/2016/05/divorce-value-of-intellectual-property.html 


24. Music Royalties & Revenues 


a. Performers and/or songwriters 


b. Songwriter may assign copyrights in songs to a third party music publisher who 


may pay to songwriter a recoupable advance and the writer’s share (and maybe a 


portion of publisher’s share) of: 


c. Mechanical royalties-payment per use of song on each record sold (such as a CD) 


d. Public performance royalties-when music is performed publicly (collected by 


ASCAP, BMI or SESAC in US) 


e. Royalties from sheet music - now largely sold online 
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f. Royalties from digital media - involving reproduction, distribution, 


synchronization or public performances (e.g. iTunes, YouTube, Spotify, Pandora) 


g. Performer may have entered into an exclusive recording contract – may receive: 


h. Advances under recording contract 


i. These may be subject to recoupment depending on sales 


j. Performer royalties for sales of recordings - physical records sold and sales in 


non-physical digital formats including digital retailers (iTunes) and digital 


streaming services (Spotify) 


k. Audit issues 


l. If also producer on a record – may be a separate producer advance and royalty 


m. Revenues from use of master sound recordings in movies, TV, commercials 


n. Licensing income from internet or satellite radio 


o. Public performance royalties from certain digital performances in US - collected 


and distributed to copyright owner of sound recording and featured by Sound 


Exchange in US  


p. Other Music Related Revenues from IP from: 


q. use of musician/group trademark (e.g. Rolling Stones logo) on merchandising 


and endorsements 


r. other trademarks and domain names 


s. live concert/tour revenues 


t. endorsement deals 


u. other entertainment related activities, acting, writing, fashion lines 


25. Movie/TV Screenwriter Royalties & Revenues - Define 


a. What treatments, screenplays and teleplays and other copyright works were 


written by spouse during marriage? 


b. Which were works made for hire under contract (copyright owned by 


employer)? 
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c. What works were written by spouse as author and copyright owner and which 


of those have been optioned, licensed or sold or remain unexploited? 


d. Movie/TV Screenwriter Royalties & Revenues 


e. Revenues:  Under existing contracts, revenue includes writing fees, production 


and credit bonuses, award and box office bonuses, contingent participations, 


union or guild residuals when a movie or TV series script is distributed in 


various media 


f. If not yet exploited, option or sale of work in the future and similar payments as 


above 


g. Revenues - From derivative works such as remakes, sequels, TV series based on 


movie, Broadway musical, etc. 


h. Revenues may be generated if spouse gets back rights to a screenplay under a 


contractual reversion provision or under termination provisions under the 


Writers Guild of America (WGA) Basic Agreement or after exercising his/her 


copyright termination rights (35 years from assigned grant or license) 


i. Pension, health and welfare payments to WGA for writer 


26. Valuing Intellectual Property 


a. Standards of Value 


b. Fair Market Value (FL & several others) 


c. Value to Owner (certain other states) 


d. Approaches to Value 


i. Cost 


ii. Market 


iii. Income 


27. Mei Li Teller v, Howard Scott Teller, Jr. 


a. Valuation Issue - Should value be based on “cost” approach to replicate the asset 


or FMV?  (market transaction existed) 


b. FMV upheld 


28. Dividing Intellectual Property 
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a. Joining a 3rd party to the matrimonial matter? 


b. See Rose v. Hatten, 417 S.W.2d 456, 457-458 (Tex. Civ. App. 1967) 


c. Is in kind distribution realistic when the IP requires further work or marketing to 


be fully monetized?  How would the non titled spouse accomplish that? 


d. Management – If to the titled spouse only are there any restrictions?  What if 


titled spouse takes a loan against IP?  What protections are there for the non-


titled spouse?  Collection agent?  Security interest? 


e. Constructive trust – commonly used 


f. Letter of authorization – to permit non-titled spouse to obtain information to 


confirm payments – see discussion in Intellectual Property Rights in Divorce, Lea C. 


Noelke, Andrea (Andi) St. Leger, Jim LaRue 


g. Detailed accounting rights, audit rights, and/or arbitration provisions 


h. Need to specify what type of costs and expenses can be deducted before the split 


i. What if the work was only partly created during the marriage?  Coverture issues 


j. School textbooks – In re Marriage of White, 537 N.W.2d 744 (Iowa 1995) – 20% of 


royalties to W on next textbook edition 


k. Written novels - Michel v. Michel, 484 So. 2d 829 (La. Ct. App. 1986) 


l. What if effort spent post-marriage in marketing the works? 


m. In re Marriage of Heinze, 257 Ill.App.3d 782, 631 N.E.2d 728 (Ill. App. Ct. 1994) – 


75% to wife (creator) 


i. Personal GW is excluded in Illinois 


29. In re Marriage of Monslow (KS) - 259 Kan. 412, 912 P.2d 735 (Kan. 1996) 


a. Patents held by H for cable TV service 


b. “If you can’t put a number on it, it has got to be divided in kind; right?” 


c. District court “awarded the patents to Vincent subject to a lien of 40 percent of 


the income from the patents, which the trial court vested in Linda. Linda’s share 


of any income from the patents is to be calculated only after deducting necessary 


expenses” 


d. Patents still in developmental stage at time of divorce decree 
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e. H appealed lower court decision claiming it had no current value 


f. Upper court recognized H may put additional effort and funds into the asset 


post-divorce to make it profitable but concluded that was why W only received 


40% of the net cash flow going forward net of expenses; affirmed lower court 


decision 


30. Specific Settlement Provisions Needed? 


a. Future liabilities related to the IP? 


b. Curtis v. Curtis, 208 Cal.App.3d 387, 256 Cal. Rptr. 76 (Ct. App., 2nd Dist., Div. 4, 


1989) 


c. Court ruling indicated half the “community property residuals from the writings 


or performances” of H were awarded to the W 


d. After the divorce H’s publisher sued him to recoup an advance for not writing a 


book; given liabilities he stopped paying ex-W who sued to enforce 


e. Court said original decision was enforceable because it made no reference to 


contingencies/future liabilities  


31. Roddenberry v. Roddenberry, 44 Cal. App. 4th 634, 51 Cal. Rptr. 907 (Ct. App., 2nd 


Dist., Div. 2, 1996) 


a. Was the ex-Wife entitled to a share of profit participation payments from several 


Star Trek movies and related merchandise, etc.? 


b. Need for clarity particularly on derivative works and referencing all types of 


revenues which are to be shared 


c.  “Just as the divorce court can restrain ex-spouses from disparaging each other 


and destroying each other’s property, the court can restrain them from using IP, 


competition with business and selling protected information, and so forth. Even 


if you do not foresee your soon-to-be-ex selling or competing with you post-


divorce, you are best to request such a restraining order to protect yourself, and, 


more importantly, your IP in the event you wish to sell it (without the threat of 


near and easy competition) in the future.”  Source - http://www.michigan-family-


law-litigation.com/property-division-retirement/ 


d. Specific Provisions Needed in Settlement?   


e. Who actually owns the IP after the divorce? 
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32. Taylor v. Taylor Made Plastics, Inc., 2013 U.S. Dist. LEXIS 60674, 2013 WL 1798964 (M.D. 


Fla. 2013)  


a. Refers to Mr. Taylor’s 2006 divorce where patents were awarded 60% to W and 


40% to H.  


b. However, the Final Judgement of Dissolution of Marriage apparently was 


unclear on who actually was to hold title to the patents 


c. Specific Settlement Provisions Needed? 


“The issue of divided legal title is important because of the general rule in patent 


law that a patent owner cannot bring an infringement allegation without joining 


all co-owners as co-plaintiffs.”  


 


Source:  http://patentlyo.com/patent/2013/05/patent-ownership-split-in-divorce-


and-divided-ownership-negates-standing-to-sue.html 


d. Court found in the Taylor Made Plastics matter that ex-Wife was one of  the 


owners of the patents and therefore Mr. Taylor could not sue for infringement 


since she refused to join the suit. 


33. In re Marriage of Worth - 195 Cal. App. 3d 768, 241 Cal. Rptr. 135 (Cal. Ct. App. 1987)  


a. Copyright issue - Husband wrote several books including 2 on trivia; in divorce 


decree, H&W agreed to split royalties equally 


b. 2 years after the divorce, H sued producers of “Trivia Pursuit” 


c. W then sought order from court declaring that she would be entitled to one-half 


of any proceeds derived from H’s lawsuit. Trial court agreed with W and 


restrained H from disbursing proceeds from any verdict or settlement 


d.  “In the present case, husband conceived, wrote and published the trivia books 


during the marriage. Thus, the conclusion is inescapable that such literary works 


constituted community property…If the artistic work is community property, 


then it must follow that the copyright itself obtains the same status. …..Here, 


husband registered the copyrights as well. Since the copyrights derived from the 


literary efforts, time and skill of husband during the marriage, such copyrights 


and related tangible benefits must be considered community property.” 


34. In the United States Court of Appeals for the Fifth Circuit, George G. Rodrigue, Jr. and 


Richard Steiner v. Veronica Hildalgo Rodrigue - 218 F.3d 432 (5th Cir. 2000) 
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a. Ex-Husband was a successful painter of the well-known “Blue Dog” series 


b. Federal Court of Appeals ruled that his intellectual property as a painter was not 


separate property and reversed district court’s ruling in favor of ex-Husband   


c. Remanded to district court to determine which copyrights were community 


property, including derivative works “created after the termination of the 


community but based on pre-divorce works” 


35. Parting Words 


a. “IP assets are often hidden because they are not regularly reported and valued in 


the financial statements of the companies that hold them. Identifying IP assets in 


marital dissolutions can be a particularly challenging task, due to the lack of full 


disclosure by the spouse holding the IP, which is a common occurrence (whether 


through ignorance, or by design) in these types of proceedings.” 


How to determine the value of intellectual property in divorce cases, Efrat 


Kasznik, http://www.bizjournals.com/bizjournals/how-


to/funding/2016/05/divorce-value-of-intellectual-property.html 


 


Many thanks to Judy Poller of Pryor Cashman LLP for her collaborative efforts on this research! 
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CASE MANAGEMENT 


Analytical Model 


 The following analytical model is a derivation of something the author once heard at a CLE, 


(from memory, “The Making of a Rainmaker” by Mark Powers), and certainly is not an 


exclusive method of analyzing one’s law practice.  Yet, it is simple, clear, and worthwhile.  


Essentially, all attorneys must be one or some combination three things:  (1) administrator, (2) 


provider of legal services, and (3) marketer.  Perhaps needless to say, plenty of general and 


attorney-specific marketing courses are available.  Few courses, if any, address the relationship 


between law practice administration and the provision of legal services.  These materials and 


corresponding presentation address those aspects of practicing family law. 


 An attorney’s role as a law office administrator can be as simple as the delegation of tasks 


to a legal assistant or as complex as management of the entire law firm.  The provision of legal 


services is more of what most attorneys consider the practice of law.  It is the actual advice given 


and action taken on behalf of each client from that first phone call to when the file is closed.  


Marketing is the attorney’s ability to attract future clients.  Although marketing is a much 


broader activity, it includes client satisfaction and, therefore, is related to administration and 


legal services.  Better family law practices have clients who are more than just satisfied with the 


service.  The clients are so pleased they are eager to recommend the attorney or the firm to other 


potential clients.  Thus, good law firm administration helps produce superior legal service, makes 


happy clients, and leads to more and better clients. 


 


When does the attorney-client relationship begin? 


 Legal Definition – Though a number of cases address the issue, practically all refer to Dean 
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v. Dean, 607 So. 2d 494 (Fla. 4th DCA 1992).  The Fourth District analyzed the issue of when 


the attorney-client privilege attaches and explained: 


What thus originally began as the product of prudential rules devised by common 


law judges in recognition of these ideas has now become codified by statute 


(footnote omitted), as well as disciplinary rules governing the conduct of lawyers.  


(footnote omitted)  Although FEC section 90.102 provides generally that the 


Florida Evidence Code supersedes the common law, it is also generally accepted 


that FEC section 90.502 represents a codification of pre-code law on the privilege. 


See Charles W. Ehrhardt, Florida Evidence, § 502.1 (1992 Ed.).  Under FEC 


section 90.502(1)(b), a “client” is defined as any person “who consults a lawyer 


with the purpose of obtaining legal services or who is rendered legal services by a 


lawyer.” We construe this language as continuing the common law focus on 


subjective considerations, viz., on the person seeking consultation with a lawyer, 


rather than on what the lawyer does. 


*    *    *    * 


The focus, as we have seen from the common law development of the privilege 


and our own FEC section 90.502 definition of “client” is on the perspective of the 


person seeking out the lawyer, not on what the lawyer does after the consultation.  


As we have also seen, it has long been understood that the representation of a 


client in a court or legal proceeding is not indispensable for the invocation of the 


privilege. . . . It is not necessary to the existence of the privilege that the lawyer 


render some additional service connected with the legal advice.  Nor, as we know, 


is it even necessary that the lawyer appear in court or contemplate some pending 
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or future legal proceeding. . . . We need not be long detained by Krischer's failure 


to follow his usual procedures for enrolling new clients, or that he did not expect 


to receive a fee for his services.  These facts dwell on Krischer's actions, not on 


his client's purpose in contacting him. . . . . Payment of a fee has never been 


indispensable to the relationship or the existence of the privilege. Charles W. 


Ehrhardt, Florida Evidence, § 502.2 (1992 Ed.).  Id at 497, 499–500. 


For practical purposes in a family law matter, the significance of the “client” being entitled to the 


attorney-client privilege is that enough of an attorney-client relationship exists that the attorney 


who consulted one spouse could not then represent the other spouse without a conflict of interest. 


 Initial Contact – Different successful family law firms use various approaches to 


transforming that initial phone contact into a genuine client.  Some attorneys want to speak 


directly to the prospective client, while others use a screening process.  Either way, the goal is to 


match the client to the right attorney.  For example, in a solo practice, if the attorney charges 


moderate to higher fees, and his or her clientele typically has annual income of $100,000 or more 


and a net worth over $1 million, a prospective client with lesser financial resources might be 


referred to another attorney.  Similarly, in a firm with a number of attorneys, the same 


prospective client might be channeled to an attorney who has comparable clientele. 


 As a word of caution, one never knows exactly how the client will pay for his or her fees 


until relevant information is obtained, i.e. stereotyping is dangerous.  A seemingly wealthy client 


could be on the verge of bankruptcy, and an apparently impecunious client might have a relative 


who will pay, or at least guarantee, the fees. 


 Consultations – Most prospective clients make a final decision about whether to hire a 


particular attorney at a consultation.  Usually, a consultation is a one-time meeting between the 
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prospective client and the attorney, although some involve more than one meeting.  The purpose 


of a consultation is both overt and subtle.  Overtly, the prospective client wants to know his or 


her rights and to understand what is important for the client’s goals in the litigation.  The subtlety 


is the client’s and attorney’s opportunity to evaluate each other. 


 From the attorney’s perspective, the primary issue is whether the attorney will be able to 


achieve the client’s goals in the representation, at least to a reasonable and satisfactory extent, 


and whether the attorney will be appropriately compensated for his or her services.  Satisfaction 


of the client’s goals is not only a matter of the attorney’s skill and expertise, but also a matter of 


the client’s intelligence, emotional state, and personality and how those qualities fit the attorney 


and his or her approach to representation.  On occasion, practically all attorneys are tempted to 


represent a prospective client in a situation where the professional relationship is proverbially 


“doomed from the beginning.”  In those instances, one should rhetorically ask, “How much good 


am I doing for my reputation and long-term income, if the representation probably will not end 


on good terms?” 


 By the time a prospective client gets to the office for a consultation however, the attorney 


typically is more concerned about whether the client will want to hire him or her.  The attorney’s 


image is important.  The marketing expression is that a prospective client must “know you, like 


you, and trust you.”  Everything the attorney communicates at a consultation is important, and 


this includes verbal and non-verbal cues. 


 Look like an attorney!  As law firms have moved away from the immediate vicinity of 


courthouses and to the suburbs, and maybe as a general trend in society, everyone seems to be 


dressing more casually.  Many attorneys no longer where a suit to work every day, much less a 


coat and tie (or the feminine equivalent).  Yet, when a potential client is shopping for 
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representation, that person has an expectation of how an attorney should look, and the attorney 


should not disappoint the client. 


 One’s having a clean desk might ring of inane advice.  Nevertheless, imagine going into a 


doctor’s office that was not clean and well kept.  The potential client likely would prefer an 


attorney who is organized enough to maintain a clean desk.  It will also communicate that, even 


if the attorney has many other clients, no one is more important than this particular client at the 


time of the consultation. 


 When the attorney speaks, he or she should sound compassionate and authoritative.  


Nothing could be worse than having the client think he or she is just another case like all the 


others.  Although the observation might not be scientific, everyone wants to think his or her case 


is unique, different, or special.  Sound authoritative without overstepping the bounds of your 


knowledge.  Conversely, do not be afraid to acknowledge limitations as to the facts and the law, 


but express those limitations in a thoughtful way.  E.g. “As we learn more through discovery, my 


opinion might change.”  “I can tell you about some general principles, but this particular issue 


will require legal research.” 


 Attorney-Client Relationship – As referenced above, an attorney-client relationship can 


come into existence even if the attorney does not agree to provide future services.  Before the 


client leaves the consultation, the attorney should expressly discuss when the representation 


begins and get some assurance from the prospective client that he or she understands.  One 


method might be to emphasize that the representation does not begin until the client returns the 


signed engagement letter and pays the advance or retainer fee. 


 Commencement of Actual Representation – Although the Rules of Professional Conduct do 


not require a written fee agreement in family law cases, one would be foolish not to have a 
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written agreement.  Useful provisions might include a clear delineation of when the 


representation begins and ends, the fee structure, enforcement measures, disclaimers for such 


things as results and certain types of advice, and disposition of documents at the end of the case. 


 


Successful Representation 


 Communication with Client – Return your phone calls, ASAP!  While attorneys have many 


cases, the client only has one, and it is the most important one to that client.  When a client calls 


the office, he or she expects to talk to someone who knows what is happening in the case.  The 


knowledgeable person does not have to be the attorney.  A paralegal or assistant often will 


suffice.  The attorney, nonetheless, should be accessible. 


 Other forms of communication are equally important.  The client should receive a copy of 


all correspondence and everything filed in the case.  Itemized billing statements are probably 


overlooked as a valuable form of communication by most attorneys.  The time entries should be 


composed for two purposes, attorney’s fee claims and communication with the client.  The 


attorney, and even a judge at a fee hearing, understand attorney shorthand and jargon.  The client 


probably does not understand such expressions as “motion to set,” “status conference,” “docket 


sounding,” or “temp. needs,” to name a few.  To a limited degree, the attorney’s time entries 


should be written as if he or she is explaining to the client how the time was spent. 


 Client Expectations – Probably the majority of clients have not had much experience with 


the legal system, except through a divorce.  They tend to think that attorneys can accomplish the 


unrealistic things we see on television and in movies.  Some are just lost in a malaise of 


uncertainty attributable to ignorance about the process.  The attorney should explain the 
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alternatives of trial and settlement and how the case can progress toward either.  Just as 


importantly, the attorney should explain realistic goals of the representation. 


 Law Practice Management – Perhaps all successful endeavors involve some element of 


structure and accountability.  In family law, some structure arises just from the rules of 


procedure.  That structure is in the form of formal deadlines and procedures for case initiation, 


discovery, trial, and post-judgment proceedings.  However, the structure within the law practice 


itself will accomplish efficiency and attainment of goals. 


 The more successful representation of a client involves a case plan.  It should include the 


routine and expected, as well as adaptability for the non-routine and the unexpected.  Tasks 


should be delegated to the person who is least qualified but who can competently achieve the 


task.  All events (e.g. appointments, depositions, hearings, trial) and all tasks (e.g. deadlines, “to 


do’s”) should be on a calendar with appropriate reminders.  For insight and understanding about 


effective use of one’s calendar, the attorney should consider Getting Things Done by David 


Allen.  The calendar is the structure.  Many forms of calendars are available, particularly in the 


form of case management software.   


 Very importantly, the structure probably will not yield much success unless it is buttressed 


by accountability.  This may come in many forms.  The attorney may review the tasks and events 


by himself or herself but will more likely have better success if other members of the office staff 


are involved.  One possibility is a weekly meeting where the attorney(s) and office staff review 


the tasks and events to make sure tasks are preformed, the attorney is prepared for events, and 


both actually appear on the calendar.  Another possibility is periodic reports from a case manager 


such as a paralegal or someone designated for overseeing the case progress.  The possibilities are 
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limitless.  The key element is periodic review to make sure things are getting done on time and 


not overlooked. 


 Beyond the Obvious – A well-known attorney often said, “I would rather have a good 


attorney on the other side, because good attorneys make better decisions.”  All of us should want 


to be that “good attorney.”  Three qualities distinguish good attorneys from lesser ones.  First, 


detailed and timely preparation are paramount.  Concepts for structure and accountability were 


explained above.  Second, one should know what to do and when to do it.  Some of this 


knowledge is just a matter of being familiar with the rules of procedure.  Nonetheless, most of 


this knowledge is a matter of study and experience to spot issues.  The better attorneys are 


familiar with statutes, rules, and pending legislation and routinely read the latest cases, attend 


CLE programs, and learn from their mistakes.  Third, everyone should have another attorney 


with whom he or she may discuss cases or difficult issues.  Even if the other attorney might not 


be as knowledgeable or experienced, the mere exercise of explaining a case often leads to issue 


recognition and problem solving. 


 Closing the File – One might be tempted to believe that the representation of a client ends 


when the litigation ends, such as entry of a final judgment and expiration of the periods for 


rehearing and appeal.  In family law, such a belief could foreshadow Bar complaints and 


malpractice claims.  Most final judgments require such things as procurement of life insurance, 


execution of deeds, transfer of motor vehicle or vessel titles, and procurement of orders for 


division of retirement assets.  The better family law practitioners review the final judgment for 


various tasks to be performed and incorporate those tasks in the structure and accountability 


system for completion.  The attorney may go a step further and create a list of each task 


attributable to the opposing party, the opposing attorney, the client, and the attorney himself or 
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herself.  Only after those tasks are complete, or after the client expressly acknowledges his or her 


assumption of responsibility for those tasks, should the services to the client end.  The attorney 


should then send the client a letter asking whether the client believes anything is incomplete, so 


it can be addressed.  Of course, the attorney also wants to make sure the client’s account is paid 


in full before the file is truly closed. 
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 1. Bahls v. Bahls, 193 So.3d 35 (Fla. 4th DCA 2016) 
 


WHERE HUSBAND DID NOT OCCUPY A SIGNIFICANT MANAGEMENT ROLE, 
THE APPRECIATION OF THE STOCK WAS NOT DUE TO ACTIVE EFFORT BY 
HUSBAND AND WAS NOT A MARITAL ASSET SUBJECT TO EQUITABLE 
DISTRIBUTION 
 
 The appellant/wife, appealed from various aspects of the Final Judgment of Dissolution 
of Marriage.  The husband worked at Kiewit, Inc. for twelve years before the marriage. At his 
highest position, there were seven or eight levels of management above the husband. Prior to the 
marriage the husband purchased a large number of Kiewit shares. He purchased these shares 
with a bank loan on which he made monthly repayments. An accountant for the husband testified 
that there had been no payments on the loan other than interest payments. When the husband was 
terminated from Kiewit, his stock was liquidated. The stock sold for substantially more than the 
outstanding balance on the loan used to purchase the shares. The trial court found that the 
appreciation of the stock was passive and therefore not a marital asset subject to equitable 
distribution. 
 


1.  "We affirm on all other issues, but write to address the passivity of appreciation of 
stock in a marriage." 


2.  "Determinations of assets as marital or non-marital are reviewed de novo." 
3/  "Marital assets are subject to distribution between the formerly married parties. 


§61.075(1), Fla. Stat. (2015)." 
4.  "Marital assets include '[t]he enhancement in value and appreciation of non-marital 


assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital assets, or both.'" 


5.  "The enhanced value of stock from a company for which the owning spouse works 
can be considered a marital asset and be subject to equitable distribution." 


6.  "However, it can also be a non-marital asset if marital effort or assets are not used in 
so enhancing its value." 


7.  "The question raised in this appeal is whether the husband exerted the sort of 'effort' 
required to move the appreciation value from the non-marital category to the marital one." 


8.  "The details of our prior case law make the answer to that question quickly apparent." 
9.  "In Robbie v. Robbie, 654 So. 2d 616 (Fla. 4th DCA 1995), we held that the 


appreciation of stock owned by the general manager of the Miami Dolphins-a business enterprise 
run largely by the husband's family-was a marital asset." 


10.  "Similarly, in Pagano, we held the same with regards to the appreciation of stock 
owned by the president and operations manager of a family wholesale plumbing supply business. 
Pagano, 665 So. 2d at 371-72." 


11.  "In Minton v. Minton, 698 So. 2d 936 (Fla. 4th DCA 1997), we again held that the 
appreciation of stock from a family-owned business for which the husband was chief operating 
officer of two subsidiaries and vice president of two others was a marital asset." 


12. "The pattern here is clear." 
13. "The case at bar demonstrates neither of the key features in the cases described." 
14. "Kiewit is not a business enterprise owned or run by the husband's family." 
15. "Nor was the husband in a position of significant authority in the company." 
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16.  "Although he had some supervisory responsibility, the most reasonable description 
of his position would seem to be 'middle manager.' " 


17.  "As was the case in Oxley, we today avoid a holding that 'would effectively make all 
spouses partners in the increased value of all non-marital assets that does not result from passive 
appreciation.'" 


18.  "Instead, we hold that, because the wife failed to establish that the husband occupied 
a significant management role in Kiewit, the appreciation of the Kiewit stock was not due to 
active effort and is therefore not a marital asset." 


19.  "We fail to see how the rule proposed by the wife-that all appreciation of the stock of 
a company for which a spouse works is a marital asset-would not force the trial courts to 
determine exactly how much of the increase in value of a multi-national corporation each and 
every hourly employee was responsible for." 


20.  " 'Such a significant expansion …  is better left to the legislature to consider." 
 


2. Berger v. Berger, 201 So.3d 819 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN AWARDING WIFE DURATIONAL ALIMONY RATHER 
THAN PERMANENT ALIMONY WHERE MARRIAGE WAS A LONG-TERM 
MARRIAGE AND IN FAILING TO FIND THAT A REBUTTABLE PRESUMPTION 
EXISTED IN FAVOR OF PERMANENT ALIMONY IN THE CASE OF A LONG-TERM 
MARRIAGE. 
 
 The parties were married for eighteen year marriage.  The wife was a 55 year old stay at 
home mother and husband was a 53 year old full time physician earning a gross annual income 
of $205,704.00.  Prior to filing the wife had not held a job outside the home in over 20 years; 
upon filing, the wife began working at miscellaneous jobs making $10 - $12 per hour.  A 
vocational expert for the husband testified that the wife could earn $8 to $10 per hour in retail 
sales or clerical support positions, and that with minimal computer training she could earn 
between $20,800 and $26,000 per year and with some additional training she could work as a 
substitute teacher and later a full-time teacher in the public school system.  At the time of trial, 
substitute teachers in the area made $13 per hour, and could work 180 days a year for a yearly 
income of $16,380.  Full-time area teachers started at $39,000, with benefits.  The Wife 
acknowledged she could no longer live a lavish lifestyle, and said she "had no problem with 
that."  The husband was paying the wife $4,279 per month in temporary support. 
 In the final judgment, the court imputed income to the wife of $18,200, found that she 
could earn a starting teacher's salary of $39,000 with benefits in a period of approximately two 
years, and determined her reasonable monthly needs to be $6,000 a month.  The court then 
awarded the wife durational alimony of $4,500 per month for ten years.  The wife argued on 
appeal that the trial court erred in not awarding her permanent alimony, because (1) even though 
this was a long term marriage, the final judgment did not find that a rebuttable presumption 
existed in favor of permanent alimony; (2) the court's findings were insufficient to rebut the  
presumption in favor of permanent alimony; and (3) permanent alimony is appropriate in this 
case.  The District Court held: 


1  "The Wife argues that even though the marriage was a long-term marriage under 
section 61.08, Florida Statutes (2014), the trial court's final judgment did not find that  a 
rebuttable presumption existed in favor of permanent alimony. We agree." 
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2.  "The husband argues that the legislature's creation of durational alimony in 2010 
nullified the presumption in favor of permanent alimony for a long-term marriage.  However, as 
the husband recognizes, following the 2010 and 2011 amendments, this court and three of our 
sister courts have recognized that the presumption in favor of permanent alimony after a long-
term marriage still exists.  We stand by that recognition." 


3.  "The wife next argues that the court's findings were insufficient to rebut the 
presumption in favor of permanent alimony.  We agree." 


4.  "Here, as in [an earlier case] the court's findings give us no guidance as to why 
permanent alimony was inappropriate.  As in [an earlier case] given that the wife here 'does not 
have a history of full-time employment with benefits and that the court actually imputed income 
to her, we cannot assume that the trial court made a proper, implicit finding that she has no 
ongoing need for support on a permanent basis.'" 


5.  "The wife lastly argues that permanent alimony is appropriate in this case.  We agree." 
6.  "It appears that the trial court's reliance on the husband's vocational expert's testimony 


that the wife 'could earn a starting teachers [sic] salary of $39,000 with benefits in a period of 
approximately two years' was 'based on mere speculation and was not a proper consideration in 
determining her entitlement to permanent alimony.'  The record reflects that the wife never 
taught school, nor did she have teaching credentials at the time of trial.  In the event that the wife 
gets a teaching job and her income substantially increases, then the issue of alimony may be 
reconsidered in a modification action." 


7.  "Further, even if the trial court properly considered the wife's possible career as a 
teacher, the evidence reflects that her work life expectancy in that career is age sixty-five.  When 
the trial court asked the husband's vocational expert about the wife's work life expectancy the 
husband's vocational expert responded 'Well, usually to 65.  Teaching, they usually go after 20 
years, but they try to encourage people to go on DROP after about age 65.'  Given that response, 
the court's finding to cease the wife's durational alimony payments at that age would cause the 
wife to be unable to meet her needs beyond that age, thus reflecting her ongoing need for support 
on a permanent basis." 


8.  "Based on the foregoing, we reverse the amended final judgment's award of durational 
alimony, and remand for the trial court to award the wife permanent alimony in an amount to be 
determined."  
 


3. Brezault v. Brezault, 199 So.3d 519 (Fla. 4th DCA 2016) 
 


ERROR TO FAIL TO MAKE FACTUAL FINDINGS SUPPORTING A CONCLUSION 
THAT PERMANENT ALIMONY BASED ON THE PARTIES' LONG-TERM 
MARRIAGE WAS NOT APPROPRIATE. 
 


During the parties' twenty-two year marriage, the husband didn't work and was stay at 
home father.  The Wife claimed that the husband was underemployed and sought to impute 
$73,365.12 to him through her vocational expert.  The Husband sought permanent alimony and 
his financial affidavit showed a deficit of $2,719 a month, although such affidavit included no 
expenses for the parties' child.  The trial court found credibility issues with both parties, but 
accepted the testimony of a vocational expert and imputed income to the husband.  The trial 
court awarded $2,000 month bridge-the-gap alimony for 24 months and $2,000 a month 
durational alimony for 10 years to run concurrently.  The trial court made specific findings that 
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the husband had proven a need for alimony, and the wife had ability to pay, but the court made 
no findings regarding the suitability of one type of alimony over another.  The District Court 
held: 


1.  "The husband argued on motion for rehearing and on appeal that he should have been 
awarded at least a nominal amount of permanent alimony based on the parties' long-term 
marriage." 


2. "Notably, the trial court made no findings of facts supporting a conclusion that 
permanent alimony was no appropriate in this case." 


3.  "As such, we reverse the award of alimony and remand for the trial court to make the 
required findings of fact under section 61.08, and for further proceedings consistent with this 
opinion." 
 
FINAL JUDGMENT FAILED TO SET FORTH FINDINGS OF FACT NECESSARY TO 
SUPPORT ALIMONY AWARD WHERE TRIAL COURT FAILED TO MAKE 
FACTUAL FINDINGS CORRESPONDING TO EACH OF THE LISTED STATUTORY 
FACTORS, EVEN THOUGH FINAL JUDGMENT STATED THAT TRIAL COURT 
CONSIDERED THE REQUISITE FACTORS AND LISTED THEM. 
 


During the parties' twenty-two year marriage, the husband did not work and was a stay-
at-home father.  The wife claimed that the husband was underemployed and sought to impute 
$73,365.12 to him through her vocational expert.  The Husband sought permanent alimony and 
his financial affidavit showed a deficit of $2,719 a month, although the affidavit included no 
expenses for the parties' child.  The trial court found credibility issues with both parties, but 
accepted the testimony of the vocational expert and imputed income to the husband.  The trial 
court awarded $2,000 month bridge-the-gap alimony for 24 months and $2,000 a month 
durational alimony for 10 years to run concurrently.  The trial court made specific findings that 
the husband had proven a need for alimony, and the wife had ability to pay, but court made no 
findings regarding suitability of one type of alimony over another.  The District Court held: 


1.  "The wife argues that the final judgment failed to set forth the findings of fact 
necessary to support its alimony award under section 61.08, Florida Statutes, which provides a 
specific, non-exhaustive list of factors for the court to consider." 


2.  "Notably, section 61.08(1) provides, in part that: 'In all dissolution actions, the court 
shall include findings of fact relative to the factors enumerated in subsection (2) supporting an 
award or denial of alimony.'" 


3.  "In this case, although the final judgment stated that the trial court considered the 
requisite factors and listed them, the trial court failed to make findings of fact corresponding to 
each of the listed factors.  While portions of the final judgment made findings on several of the 
statutory factors, it did not make factual findings regarding the standard of living during the 
marriage, the age, physical or emotional conditions of the parties, or the contribution of each 
party to the marriage.  ... In conducting the required evaluation the trial court must make findings 
of fact regarding each listed factor." 
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4. Coleman v. Bland, 187 So.3d 1144 (Fla. 5th DCA 2016) 
 


TRIAL COURT ABUSED DISCRETION IN AWARDING WIFE NO PORTION OF 
HUSBAND'S PENSION ON BASIS THAT MARITAL PORTION OF PENSION WAS DE 
MINIMIS 
 
 The former wife appeals the trial court's order upon remand. The former husband worked 
for the Yonkers School Board for approximately 31 years. After 49 weeks of marriage to the 
former wife, the former husband retired. After a 39-month marriage, the former husband filed a 
petition for dissolution of marriage. The trial court dissolved the parties' marriage and equitably 
distributed the marital property, at which point the former wife appealed. The District Court at 
that time affirmed the dissolution judgment, in all respects except one.  


In the earlier appeal, the Court held, "Among the issues in dispute between the parties 
was the question whether any part of Former Husband's pension was a marital asset. The trial 
court made no finding in the final judgment concerning whether this asset was marital or non-
marital, as required by section 61.075(3), Florida Statutes (2009). Former Wife contends on 
appeal that the lack of findings constitutes reversible error as to this and other assets; however, as 
to all except the pension, we find, after our review of the record, that any error was harmless…. 
The record seems to show that some portion of the pension, although small, was earned during 
the marriage and should be classified as a marital asset. We therefore reverse as to that issue only 
and remand for the trial court to hear and to make proper findings on the disposition of the 
Former Husband's pension."  Coleman v. Bland, 73 So. 3d 795, 795-96 (Fla. 5th DCA 2011). 


Despite the foregoing, "On remand the trial court found the marital portion of the former 
husband's pension to be de minimis, that should remain his sole property, so it awarded the 
former wife no portion of the former husband's pension."  The Wife appealed again and the Fifth 
District held: 


1.  "Determining that the trial court erred in ruling that the value of the marital portion of 
the former husband's pension plan was de minimis, we reverse." 


2.  "The standard of review of a trial court's determination of equitable distribution is 
abuse of discretion. Distribution of marital assets and liabilities must be supported by factual 
findings in the judgment or order based on competent substantial evidence.'" 


3.  "Also, 'the trial court's valuation and distribution of the marital assets' is reviewed for 
abuse of discretion." 
 
 4.  "The former wife contends that the trial court erred in its de minimis valuation, 
arguing that … 'The $89.67 might be de minimis to [the former husband]; however, it is clearly 
not de minimis to [her] as it would increase her $331 per month income by 27.1%.' We agree." 


5.  "In Bardowell, the court observed, "At trial, the wife submitted evidence of a 
'retirement forecast' document prepared by the FRS, which stated that, as of December 2004, the 
husband's current FRS balance was worth $17,438. The document noted that the current FRS 
balance 'is the present value of your accrued FRS benefit given current years of service.' The 
FRS documentation provided competent evidence that the present value of the husband's FRS 
pension was approximately $17,438 as of December 2004. This is not a nominal value. While the 
trial court would have been within its discretion to value the pension at an amount lower than 
$17,438 to account for the fact that the pension was not yet vested, that trial court was not free to 
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ascribe a nominal value to the FRS pension. The trial court's decision to assign a nominal value 
to the FRS pension was not reasonable or equitable." 


6.  "Here, as in Bardowell, some portion of the pension was earned during the course of 
the parties' marriage." 


7.  "Over the course of ten years, the payout of the marital portion of this pension would 
be roughly $21,600." 


8.  "Thus, the trial court erred when it determined that the marital portion of the pension 
was of de minimis value." 


9.  "Accordingly, we reverse the order entered on September 22, 2014, and remand for 
the trial court to reconsider the proper disposition of the marital portion of the pension." 
 


5. Demmi v. Demmi, 186 So.3d 1144 (Fla. 1st DCA 2016) 
 
TRIAL COURT ERRED IN ORDERING THAT PARTIES BE EQUALLY 
RESPONSIBLE FOR PAYMENT OF ALL NON-COVERED MEDICAL EXPENSES 
FOR CHILDREN WHERE THIS ALLOCATION CONFLICTS WITH ALLOCATION 
OF PARTIES' RELATIVE FINANCIAL RESPONSIBILITY FOR CHILD SUPPORT 
 
 The former wife appealed from a final order of dissolution arguing that the trial court 
abused its discretion (1) in determining the amount of permanent periodic alimony to be paid to 
her, (2) in denying her request for attorney's fees, and (3) by ordering the parties to be equally 
responsible for the payment of all non-covered medical expenses for the minor children. The 
former wife contends that the trial court erred in ordering the parties to each be responsible for 
the payment of fifty percent of the non-covered medical expenses of the children because this 
allocation conflicts with the final judgment's allocation of the parties' relative financial 
responsibility for child support. 


1.  " '[A]s a general rule, if non-covered medical expenses of the children are ordered to 
be separately paid, "absent some logically established rationale in the final judgment to the 
contrary, [they] must be allocated in the same percentage as the child support allocation." 


2. "There is no rationale in the final judgment to the contrary." 
3. "Accordingly, we agree with Ms. Demmi on this issue, and reverse this portion of 


the final judgment. 
4. "On remand, the court is directed to reapportion the parties' allocation for 


uncovered medical expenses based on their relative financial responsibility for the support of 
their minor children." 
 


6.  Dickson v. Dickson, 204 So.3d 498 (Fla. 4th DCA 2016) 
 


ERROR TO AWARD BRIDGE-THE-GAP ALIMONY AND TO FIND THAT 
PERMANENT ALIMONY WAS INAPPROPRIATE IN CASE INVOLVING 19-YEAR 
MARRIAGE WITHOUT MAKING FINDINGS SUFFICIENT TO OVERCOME 
REBUTTABLE PRESUMPTION IN FAVOR OF PERMANENT ALIMONY; TRIAL 
COURT LACKED RELEVANT EVIDENCE AS TO ALL STATUTORY FACTORS. 
 
 The former wife appealed from the final judgment of dissolution of marriage. The parties 
proceeded pro se at trial but did not testify in narrative fashion.  Instead, the trial judge asked 
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each party questions. Their responses revealed: they had three minor children and the wife was a 
full-time student, pursuing a degree as a surgical technician. She had completed one year of a 
three-year program and the starting pay for a surgical technician is approximately between $15 
and $16.61 an hour. She had no source of income and her monthly expenses were about $2,520. 
Upon finishing school, she would need to repay student loans. The husband earned $79,221 a 
year and averaged between $25,000 and $29,000 a year in overtime. His monthly rent and 
utilities were $500, and his cell phone service cost $110 a month. Ultimately, the wife was 
awarded $1,640 in bridge-the-gap alimony, and the court stated during the parties' testimony that 
permanent alimony was inappropriate. The trial court also awarded prospective child support.  
The wife filed a timely motion for rehearing, arguing that she should have been awarded 
permanent alimony or durational alimony as well as retroactive child support. The trial court 
denied the motion. The former wife contended on appeal that the trial court erred in awarding 
bridge-the-gap alimony and finding that permanent alimony was inappropriate. The District 
Court found: 


1.  "An award of alimony will usually not be reversed on appeal absent an abuse of 
discretion. However, '[w]here a trial judge fails to apply the correct legal rule ... the action is 
erroneous as a matter of law.'" 


2.  "Section 61.08, Florida Statutes (2013), governs the award of alimony and provides 
the following in pertinent part:  (1) In a proceeding for dissolution of marriage, the court may 
grant alimony to either party, which alimony may be bridge-the-gap, rehabilitative, durational, or 
permanent in nature of any combination of these forms of alimony. In any award of alimony, the 
court may order periodic payments or payments in lump sum or both...." 


3.  "The statute recites factors for the court to consider, including the duration of the 
marriage, the age of the parties, their financial resources and earning capacities, 'educational 
levels, vocational skills, and employability of the parties and, when applicable, the time 
necessary for either party to acquire sufficient education or training to enable such party to find 
appropriate employment." 


4.  "The statute further provides that 'there is a rebuttable presumption that a ... long-term 
marriage is a marriage having a duration of 17 years or greater,' and that the 'length of a marriage 
is the period of time from the date of marriage until the date of filing of an action for dissolution 
of marriage.'" 


5.  "The statute describes the different types of alimony.  Pertinent to the issue before us, 
it provides as follows:  'Bridge-the-gap alimony may be awarded to assist a party by providing 
support to allow the party to make a transition from being married to being single. Bridge-the-
gap alimony is designed to assist a party with legitimate identifiable short-term needs, and the 
length of an award may not exceed 2 years....  Permanent alimony may be awarded to provide for 
the needs and necessities of life as they were established during the marriage of the parties for a 
party who lacks the financial ability to meet his or her needs and necessities of life following a 
dissolution of marriage. Permanent alimony may be awarded following a marriage of long 
duration if such an award is appropriate upon consideration of the factors set forth in subsection. 


6.  "Our courts recognize that with respect to long-term marriages, there is a rebuttable 
presumption in favor of permanent alimony… [N]either age nor a spouse's ability to earn some 
income alone rebuts the presumption." 


7.  "A spouse's age is not a valid basis to deny permanent alimony absent evidence that 
the spouse's youth would allow him or her to earn income sufficient to support a life-style 
consistent with that enjoyed during the marriage." 
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8.  "As the Fifth District recognized in [an earlier case] 'in almost every case [involving 
one spouse who has historically been the homemaker in a long-term marriage and a substantial 
disparity in income], courts have found that permanent alimony was appropriate.'" 


9.  "The parties were married for nineteen years…  As such, this marriage is considered a 
long-term marriage, and the trial court was required to apply the rebuttable presumption in favor 
of permanent alimony." 


10.  "Although the amended final judgment provides that the trial court considered the 
statutory factors governing the award of alimony, it is apparent from the hearing transcript that 
the trial judge did not have the relevant information before it to consider all statutory factors." 


11.  "Additionally, the court's findings were insufficient to overcome the presumption in 
favor of permanent alimony." 


12.  "On the contrary, the trial court's statements during the hearing indicate that the court 
believed either that it could not award permanent alimony based solely on the former wife's age 
or that the former wife's age trumped all other statutory factors.  This, too, was error." 


13.  "Further, based on the information before it, the trial court erred in finding that 
bridge-the-gap alimony was appropriate:  '[B]ridge-the-gap alimony serves to assist a spouse 
already capable of self-support during the transition from being married to being single.... A 
party is not self-supporting because he or she has the opportunity to enter the job market without 
some evidence of the ability to earn a salary which would allow the party to live in accordance 
with the lifestyle established during the marriage.'" 


14.  "At the time of trial, the former wife was two years away from completing a degree 
program.   The trial court awarded bridge-the-gap alimony for this two-year period.  However, 
no evidence existed that the former wife was self-supporting at the time of trial or that she would 
become self-supporting upon completion of the program." 


15.  "Additionally, there was no evidence of the parties' standard of living during the 
marriage." 


16.  "Based on the foregoing, we reverse and remand for the trial court to apply the 
rebuttable presumption of permanent alimony. The court may again deny permanent alimony, 
but it must make the necessary findings--supported by evidence--that would sustain a conclusion 
that permanent alimony is inappropriate in this long-term marriage." 
 


7. Farghali v. Farghali, 187 So.3d 339 (Fla. 4th DCA 2016) 
 


CLAIM THAT TRIAL COURT ERRED BY FAILING TO MAKE SPECIFIC FACTUAL 
FINDINGS AS TO DISPOSITION OF SEVERAL OF COUPLE'S ASSETS AND 
LIABILITIES WAS NOT PRESERVED FOR APPEAL WHERE HUSBAND DID NOT 
RAISE THIS ISSUE IN MOTION FOR REHEARING. 
 
 The husband appealed from two orders arising from his divorce from the wife.  The 
Husband's first assertion on appeal was that the trial court erred in its distribution of the marital 
property by failing to make specific factual findings as to the disposition of several of the 
couple's assets and liabilities. However, husband did not provide a trial transcript for appellate 
review, nor did he alert the trial court to this alleged shortcoming in a motion for rehearing. The 
District Court held: 
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1.  "The First District Court has held 'a party is not entitled to complain that a judgment in 
a marital and family law case fails to contain sufficient findings unless that party raised the 
omission before the trial court in a motion for rehearing.'" 


2.  "Although we have not expressly adopted this rule before, we do so now." 
3. "As the First District pointed out in Simmons v. Simmons, 'A trial judge who is 


made aware of the fact that a required finding was omitted could easily redraft the judgment to 
include that finding. In contrast, a trial judge who assumes that the form of the judgment was 
acceptable and learns of the alleged deficiency only after the appeal has been concluded is not 
likely to be in a position to make the appropriate findings. It would be unrealistic to assume that 
a trial judge would remember, a year or so later, the value of a car or boat or some item of 
personal property that was included in an equitable distribution of property. In some cases, the 
trial courts would be required to begin the process anew, and that would only reward the party 
who failed to make a timely objection." 


4.  "Section 61.075(3)(b) requires the trial court to make a finding of the 
individual value of significant assets but it does not suggest that a failure to make such a 
finding is an issue that can be raised for the first time on appeal. Like most other legal 
issues, it must be preserved for review by a timely objection and ruling in the trial court." 


5.  "Because Husband failed to bring the failure-to-make-findings issue to the trial court's 
attention in a motion for rehearing, and because there is no trial transcript to facilitate our review 
of the decision below, we are compelled to affirm the trial court's final judgment of dissolution 
order." 


 
8.   Felice v. Felice, 194 So.3d 1037 (Fla. 2d 2016) 


 
ERROR TO INCLUDE AS A MARITAL ASSET IN EQUITABLE DISTRIBUTION 
SCHEME THE PORTION OF VALUE OF FORMER HUSBAND'S PREMARITAL 
HOME ATTRIBUTABLE TO APPRECIATION AND CONTRIBUTION OF MARITAL 
FUNDS TO PAY DOWN HOME EQUITY LINE OF CREDIT AND MORTGAGE 
WHERE PRENUPTIAL AGREEMENT PROVIDED THAT HUSBAND WOULD BE 
ENTITLED TO ANY AND ALL EQUITY IN PREMARITAL HOME AND THAT WIFE 
WOULD NOT BE ENTITLED TO ANY INTEREST IN HOME UNLESS GRANTED 
SUCH INTEREST IN A FORMAL WRITTEN INSTRUMENT. 
 


The Husband appealed from an amended final judgment of dissolution of marriage. First, 
the Husband argues that the trial court erred in including a portion of the value of the his 
premarital home as a marital asset in the equitable distribution scheme. On appeal, the Husband 
argued that the parties' prenuptial agreement clearly provided that he was entitled to any and all 
equity in his premarital home, including any enhanced value and appreciation, and that the Wife 
was not entitled to any interest or equity in the premarital home.  The District Court held: 


1.  "In the amended final judgment of dissolution, the trial court relied on four cases from 
this court, including Irwin v. Irwin, 857 So. 2d 247 (Fla. 2d DCA 2003)." 


2.  "In Irwin, this court held that the trial court erred in its interpretation of the prenuptial 
agreement entered into by the parties.  In the agreement, the wife waived and released all rights 
in the property and estate of the husband, whether he owned it prior to marriage or acquired it 
during marriage and regardless of title.  The trial court concluded 'that, as a consequence of these 
provisions, there was no marital property to divide." 
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6.  "On appeal, this court concluded that the trial court engaged in an 'overbroad 
application of the waivers contained in the agreement.'  The agreement did not specifically 
reserve [the husband's] marital earnings as his separate property, and thus did not exclude [the 
wife's] claim to share in the value of assets purchased with those earnings. Nor did the agreement 
waive [the wife's] claim to her rightful share of the marital asset consisting of the enhanced 
value of [the husband's] separate property that resulted from the contribution of marital funds or 
labor." 


7  "This court's opinion in Irwin was recently disapproved of by the Florida Supreme 
Court." 


8.  "In Hahamovitch v. Hahamovitch, the supreme court approved a decision by the 
Fourth District holding that the broad language of the prenuptial agreement waived 'the wife's 
right to any asset titled in the husband's name that was acquired during the marriage or that 
appreciated in value due to marital income or efforts during the marriage.'  [The Supreme Court 
further noted], 'In the valid prenuptial agreement in this case, the wife waived and released any 
and all rights and claims to all property solely owned by the husband at the time of the agreement 
or acquired in the future. Specifically, the parties contracted that each would "keep and retain 
sole ownership, control, enjoyment and power of disposition with respect to all property, real, 
personal or mixed, now owned or hereby acquired by each of them respectively, free and clear of 
any claim by the other," that "each party agrees that neither will ever claim any interest in the 
other's property," and if one party "purchases, [a]cquires, or otherwise obtains, property in 
[his/her] own name, then [that party] shall be the sole owner of same." Accordingly, based on the 
plain meaning of this language, any property the husband owned at the time of execution of the 
premarital agreement and any property the husband acquired in his name after the execution of 
the agreement, including any enhancement in value or appreciation of such properties, are the 
husband's non-marital assets.'" 


9.  "The supreme court then briefly addressed the two cases with which the Fourth 
District had certified conflict: Irwin, 857 So. 2d 247, and Valdes v. Valdes, 894 So. 2d 264 (Fla. 
3d DCA 2004):  'When a prenuptial agreement includes such broad provisions but does not 
specifically waive a spouse's claim to the other spouse's earnings, assets acquired with those 
earnings, and the enhanced value of the other spouse's property resulting from marital labor or 
funds, the Second and Third Districts have held the prenuptial agreement is not sufficient to 
waive a spouse's right to seek equitable distribution of such assets. However, these distinctions 
run counter to a prenuptial agreement's actual language that expressly encompasses all property 
solely owned by one spouse presently and in the future and that expressly waives all of the other 
spouse's rights and claims in such property.'  The supreme court disapproved Irwin and Valdes 'to 
the extent they conflict with this decision.'" 


10.  "The agreement in this case provides that the husband shall be entitled to any and all 
equity in his premarital home and that the wife shall not be entitled to any interest in the 
husband's premarital home unless granted such interest in a formal, written instrument." 


11.  "Even though the agreement does not specifically refer to any right to the 
appreciation or enhancement of the former husband's premarital home, the broad language of the 
agreement expressly waives the former wife's rights and claims in the property and is considered 
to include the appreciated or enhanced value of the property that occurs during the marriage." 


12.  "In light of the supreme court's Hahamovitch decision and by virtue of its 
disapproval of Irwin and Valdes, we must reverse the trial court's interpretation of the prenuptial 
agreement in this case and remand for the trial court to recalculate the equitable distribution 
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scheme after excluding the $197, 226 amount that represents the appreciated or enhanced value 
of the former husband's premarital home." 
Felice v. Felice, 41 FLW D775 (Fla. 2d DCA 2016) 


 
 


9. Ketcher v. Ketcher, 198 So.3d 1061 (Fla. 1st DCA 2016) 
 


WHERE APPELLATE COURT REMANDED TO TRIAL COURT FOR 
RECONSIDERATION OF AMOUNT OF ALIMONY, TRIAL COURT EXCEEDED 
SCOPE OF MANDATE BY ENTERING AMENDED JUDGMENT THAT CHANGED 
TYPE OF ALIMONY AWARDED FROM PERMANENT TO DURATIONAL -- 
MOTION TO ENFORCE MANDATE GRANTED 
 
 In Ketcher v. Ketcher, 188 So. 3d 991 (Fla. 1st DCA 2016), the District Court reversed 
the original final judgment of dissolution of marriage in this case in part and remanded to the 
trial court "for additional findings and, if necessary based on those findings, reconsideration of 
the amount of the alimony award" made to the Husband.  On remand, the trial court entered an 
amended final judgment that not only made additional findings required by the District Court's 
opinion but also changed the type of alimony awarded from permanent to durational. The 
Husband, thereafter, filed a motion to enforce the mandate in which he argued that the trial court 
exceeded the scope of the mandate by changing the type of alimony awarded. The Wife 
responded that the trial court did not exceed the scope of the mandate because the court 
effectively reduced the amount of the alimony award by reducing its duration. The District Court 
held: 


1.  "We agree with the former husband." 
2.  "Accordingly, we grant the motion to enforce the mandate, quash the amended final 


judgment, and remand for further proceedings consistent with our prior opinion." 
3.  "We have the inherent authority to enforce the mandate issued in this case." 
4.  "The mandate is 'the official mode of communicating the judgment of the appellate 


court to the lower court, directing the action to be taken or the disposition to be made of the 
cause by the trial court.'" 


5.  "The lower court must strictly follow the mandate and does not have authority to alter 
the mandate in any way." 


6.  "Where, as here, the final judgment is reversed and remanded with specific 
instructions, the lower court has authority to conduct further proceedings in conformity with the 
instructions but the court cannot exceed the specific bounds of that instruction." 


7.  "Our prior opinion specifically and unambiguously directed the trial court to make 
additional findings concerning the parties' incomes and expenses, and if necessary based on 
those findings, to reconsider the amount of the alimony award." 


8.  "The opinion did not authorize the trial court to reconsider the type of alimony 
awarded, and by changing the type of alimony awarded from permanent to durational, the trial 
court impermissibly exceeded the scope of the mandate." 


9.  "Accordingly, the amended final judgment must be quashed." 
10.  "Having said that, we recognize that the mandate-compliant findings made by the 


trial court on remand concerning the parties' incomes and expenses suggest that the former 
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husband's need for alimony and the former wife's ability to pay are considerably less than what 
was reflected in the original final judgment." 


11.  "Those findings--if supported by the record--might justify a nominal or reduced 
permanent alimony award, but they do not justify the trial court's decision to exceed the scope of 
the mandate by changing the type of alimony awarded." 


12.  "Accordingly, for the reasons stated above, we grant the former husband's motion to 
enforce the mandate, quash the amended final judgment, and remand for further proceedings 
consistent with our prior opinion." 


 
10. Koscher v. Koscher, 201 So.3d 736 (Fla. 4th DCA 2016) 


 
REMAND OF NOMINAL AMOUNT OF PERMANENT PERIODIC ALIMONY 
AWARDED TO WIFE TO BE REVISED AFTER TRIAL COURT IMPUTES INCOME 
TO HUSBAND. 
 


The husband was unemployed at the time of the dissolution and the wife requested that 
the trial court impute income to him when calculating alimony.  The trial court found that the 
husband was involuntarily unemployed, but also found that he had not engaged in a diligent 
effort to obtain employment.  The trial court still refused to impute income noting that it did not 
find evidence showing what the imputed income should be.  Based on the evidence at trial, the 
court determined that the actual amount of permanent periodic alimony that should be paid to the 
Wife was $11,000 per month, but the court ordered $100 a month in nominal alimony because of 
the Husband's lack of salary impeded his present ability to pay alimony.  The court also found 
that the husband was "deliberately unemployed" and the parties estimated their collective net 
worth to be between $3.7 and $3.8 million.  The Wife argued that the trial court's award of $100 
per month in alimony is contradicted by the unchallenged evidence presented at trial and is 
insufficient because it forces her to deplete her marital assets to maintain her standard of living.  
Additionally, she argues the future award of $11,000 was an abuse of discretion because it did 
not cover her basic needs and was not supported by the evidence in the record.  The District 
Court held: 


1.  "The purpose of imputed income is to determine the amount that a spouse is able to 
earn, above and beyond what the spouse actually earns.  Nominal alimony is therefore 
inappropriate in a situation like here, where the paying spouse has the ability to pay more if 
he/she was to earn the amount the court has determined could be earned through diligent efforts." 


2.  "Upon remand, the trial court is to impute income to the husband.  It must then revisit 
the amount of permanent periodic alimony to be awarded to the wife, commencing with the date 
of initial dissolution of marriage.  That amount may be more than the $11,000 per month; it 
certainly will be more than $100 per month. " 


3.  "The trial court must make factual findings relative to all of the factors set forth in 
section 61.08(2), Florida Statutes (2016), in determining the proper amount of alimony.  One of 
these factors is 'the earning capacities, educational levels, vocational skills, and employability of 
the parties.'  Another factor is 'the financial resources of each party, including the non-marital 
and the marital assets and liabilities distributed to each.'" 
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11. Mills v. Mills, 192 So.3d 515 (Fla. 5th DCA 2016) 
 


TRIAL COURT ERRED IN FAILING TO CLASSIFY $100,000 OF AN OVER $200,000 
INVESTMENT LOSS AS HUSBAND'S NON-MARITAL LIABILITY WHERE THE 
$100,000 WAS OBTAINED THROUGH HOME EQUITY LOAN OF WHICH WIFE 
HAD NO KNOWLEDGE AND FOR WHICH HUSBAND FORGED WIFE'S 
SIGNATURE AND WHICH WAS ULTIMATELY PAID OFF WITH FUNDS FROM 
HUSBAND'S MARITAL RETIREMENT ACCOUNT 
 
 The former wife appealed from the amended final judgment dissolving her 37-year 
marriage to the former husband. She argued that the trial court failed to classify $100,000 of the 
$245,475 loss incurred in the Florida State Bank investment as a non-marital liability. The 
husband was on the board of directors of the bank, which was a startup in 2007. He was required, 
as a board member, to make financial investments in the bank. The wife was aware that the 
husband was involved with the startup but she was not aware of the size of the investment. The 
husband testified he had an obligation to fund the startup, but he didn't have the funds. Without 
the wife's knowledge he took out a loan against the marital home for $100,000. The husband 
admitted that he signed the wife's name on the loan application. The wife learned of the loan 
when the lender called and threatened to take the marital home if the loan was not repaid. The 
loan was then paid off with funds from the husband's marital retirement accounts.  Ultimately, 
the couple lost all of their investment for a net loss of $245,475.  The wife argued that the net 
$245,475 loss should have been assigned as the non-marital liability of the husband in the 
equitable distribution, because he forged her signature on the loan application for the $100,000. 
The trial court disagreed. The District Court found: 


1.  "[The trial court's] conclusion constitutes error." 
2. "[E]xpenditures and investment decisions which do not rise to the level of 


misconduct will not support an unequal distribution of marital assets.'" 
3.  "However, liabilities incurred by forgery or unauthorized signature of the other 


spouse's name are non-marital liabilities are the sole burden of the spouse committing the fraud 
unless the liability was subsequently ratified by the other spouse." 


4.  "Former Husband admitted that he forged Former Wife's signature on the loan because 
he did not think she would agree to sign it herself." 
 5.  "And, there was no evidence to suggest Former Wife ratified the loan." 


6.  "Thus, the loan was a non-marital liability of Former Husband." 
7.  "Nevertheless, the loan was paid off using marital funds from the Former Husband's 


retirement accounts." 
8.  "Because the $100,000 principal from the loan was within the $245,475 in losses 


incurred in the Florida State Bank investment, the trial court should have classified $100,000 of 
the $245,475 loss as the non-marital liability of the Former Husband." 


9.  "Failing to do so is reversible error." 
10. "Accordingly, we reverse that portion of the final judgment distributing the losses 


on the Florida State Bank investment equally and remand for the purpose of allocating 
$1000,000 of the losses as a non-marital liability of Former Husband." 
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12. Palmer v. Palmer, 198 So.2d 1035  (Fla. 1st DCA 2016) 
 


AFTER COURT HAS DETERMINED TO AWARD ATTORNEY'S FEES TO WIFE 
BASED ON SIGNIFICANT DISPARITY IN NON-MARITAL ASSETS, COURT MAY 
NOT PROPERLY DENY FEES ACCRUED AFTER THE WIFE'S REJECTION OF A 
SETTLEMENT OFFER. 
 


The issue raised in this appeal was whether a trial court that has determined to award 
attorney's fees to the wife based on a significant disparity in non-marital assets may deny fees 
accrued after the former wife's rejection of a settlement offer. The denial was based solely on the 
trial court's determination that the rejection of the settlement offer was unreasonable. The 
District Court found: 


1.  "In Aue v. Aue, 685 So. 2d 1388 (Fla. 1st DCA 1997), we determined 'there is no 
authority for denying attorney's fees in dissolution cases solely for the failure to accept an offer 
of settlement.'   Because we determine Aue is applicable in this case, we reverse." 


2.  "Section 61.16, Florida Statutes (2011), states in pertinent part: The court may from 
time to time, after considering the financial resources of both parties, order a party to pay a 
reasonable amount for attorney's fees...." 


3.  "In Rosen v. Rosen, 696 So. 2d 697, 700 (Fla. 1997), the Florida Supreme Court 
interpreted this section to mean that a trial court may consider relevant circumstances of an 
individual case, but 'the financial resources of the parties are the primary factor to be 
considered.'" 


4.  "The court went on to say other relevant circumstances to be considered are: "[T]he 
scope and history of the litigation; the duration of the litigation; the merits of the respective 
positions; whether the litigation is brought or maintained primarily to harass (or whether a 
defense is raised mainly to frustrate or stall); and the existence and course of prior or pending 
litigation." 
Id." 


5.  "In Aue, we reviewed a trial court's order denying attorney's fees pursuant to this 
statutory section where 'its decision was not based upon the parties' earnings, but on its finding 
that the former wife was "unreasonable" in declining the former husband's support offer.'" 


6.  We specifically stated that while there may be special circumstances to consider in 
addition to the parties' financial positions when determining entitlement to attorney's fees, no 
authority existed for denying fees solely based on the failure to accept an offer of settlement." 


7.  "The Second District in Levy v. Levy, 900 So. 2d 737, 748 (Fla. 2d DCA 2005), cited 
our Aue decision with approval and stated, "Although trial courts have authority pursuant to 
section 61.16 to deny fees for various forms of litigation misconduct in proceedings for 
dissolution of marriage, 'there is no authority for denying attorney's fees in dissolution cases 
solely for the failure to accept an offer of settlement.'" 


8.  "The Fourth District, however, in Hallac v. Hallac, 88 So. 3d 253, 256 (Fla. 4th DCA 
2012), held that fees to a spouse who has demonstrated financial need may be limited based on 
the failure to accept a settlement offer which 'was significantly better than anything she could 
have received at trial.'" 


9.  "The court held rejection of a settlement offer by itself was sufficient to limit fees, 
even where the trial judge had noted 'that she didn't think that the case had been over-litigated on 
either side.' Hallac, 88 So. 3d at 256." 
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10. "The Fourth District in Hallac distinguished our holding in Aue based on two 
considerations: 1) in Aue there had been a denial of all fees rather than just a denial of those 
incurred after the settlement offer; and 2) that Rosen, which was decided by the supreme court 
after Aue, contemplated a reduction in fees based on the unreasonable rejection of a settlement 
offer." 


11.  "The Fourth District's attempt in Hallac to distinguish our holding in Aue (on the 
basis that there was not a denial of all fees) is inconsistent with our holding that there was no 
statutory authority to limit the fees to a needy spouse based solely on the rejection of an offer of 
settlement." 


12. "We also do not read Rosen to adopt a general rule that effectively provides that 
rejections of offers to settle may be the sole reason for limiting fees in all family law cases." 


13. "Offers of judgment are not specifically mentioned in Rosen." 
 14. "The holding in Rosen is that the financial resources of the parties is the primary 
consideration for the award of attorney's fees in dissolution cases, but after considering all the 
circumstances surrounded the suit, the court may exercise its inherent powers and deny fees in 
order to provide justice and ensure equity between the parties." 


15.  "In fact, the factors for consideration mentioned in Rosen related to the overall 
method by which the litigation was handled." 


16.  "The court recognized that a review of the entire course of the litigation and special 
circumstances may require equity to override financial considerations." 


17.  "Isolated consideration of settlement offers was not contemplated." 
18.  "Emphasis on offers of settlement which are not proscribed and authorized by statute 


is also problematic because of the potential involvement of the court in information related to 
settlement offers, attorney client privilege, and other confidential items." 


19.  "In reaching the decision, we are not unmindful of the policy considerations raised 
by Judge Polen in his concurrence in Oldham v. Oldham, 683 So. 2d 579, 581 (Fla. 4th DCA 
1996).  [Therein] 'he argued that there is a need to bring economic sanity to dissolution litigation 
and that there should be 'some economic incentive on the non-fee paying spouse to critically and 
realistically evaluate settlement offers.'" 


20.  "While we do not disagree with these sentiments, the issue of attorney's fees in 
family cases is complicated." 


21.  "Economic sanity needs to be balanced against the needs of the spouse with less 
financial ability to obtain competent counsel." 


20.  "Unbridled discretion to review settlement offers and motivations without guidance, 
like what occurred in this case, is unworkable." 


21.  "We, therefore, declare conflict with Hallac to the extent that it determines that 
rejection of a settlement offer may be the sole basis for overriding a determination of an award of 
financial need in denying attorney's fees accrued after the rejection." 


22.  "Essentially the trial judge in this case, much like the court in Hallac, applied a 
portion of the offer of judgment statutes to dissolution proceedings." 


23.  "This should be a legislative decision." 
24.  "The court should only exercise the power to reduce fees when it would be 


inequitable not to do so after a review of all circumstances." 
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13.   Richardson v. Knight, 197 So.3d 143 (Fla. 4th DCA 2016) 
 


TRIAL COURT ERRED IN ACCEPTING AN ORAL MARITAL SETTLEMENT 
AGREEMENT, READ IN OPEN COURT BY HUSBAND'S ATTORNEY AND ORALLY 
AGREED TO BY WIFE'S ATTORNEY, AS VALID AND INCORPORATING IT, IN 
THE FORM OF A TRANSCRIPT OF THE PROCEEDINGS, INTO THE FINAL 
JUDGMENT. 
 
 The Husband appealed from the trial court's final judgment of dissolution of marriage, 
terminating his marriage to the Wife. On the day of the final hearing, the Husband's attorney 
explained to the trial judge that the parties' had agreed to a marriage settlement agreement 
("MSA"), and then read the relevant terms of the agreement into the record in open court. 
Thereafter, the Wife's attorney stated that the MSA as read by the Husband's attorney was 
correct. The court rendered a final judgment incorporating the terms of the parties' stated 
settlement, and attached a transcript of the proceedings from the final hearing to serve as the 
MSA. Thereafter, the Husband hired new counsel and filed a combined motion for new trial, 
rehearing, and, alternatively, amendment of the final judgment. The trial judge denied the 
motion. The District Court held: 


1.  "Because neither appellant nor appellee reduced the MSA to writing, or gave sworn 
testimony at the final hearing indicating their assent to its terms, we reverse." 


2.  "[W]hether an agreement constitutes a valid contract is a matter of law subject to de 
novo review." 


3.  "In its final judgment, the trial court included the preamble that it had 'reviewed the 
file in this cause, the [MSA] entered into by the parties … [and had] taken sworn testimony of 
the parties.'" 


4.  "It is clear from the transcript that the trial judge never asked the parties on the record 
if they agreed to and understood the terms of the MSA, or if they had discussed the terms with 
their attorneys." 


5.  "Rather, the parties' attorneys did almost all of the talking at the hearing, with 
appellant's attorney taking the lead." 


6.  "Simply put, the record shows that the trial court did not take any sworn testimony 
from the parties, despite what was stated in the final judgment." 


7.  "Generally, '[a]n agreement announced in open court is an enforceable settlement 
agreement.'" 
 8.  "This rule holds true for MSAs in dissolution of marriage actions." 
 9.  "However, an oral MSA that is read into the record requires more than a mere 
recitation of the terms by the parties' attorneys to be valid and enforceable." 


10.  "In Chovan v. Chovan, 90 So. 3d 898, 899-900 (Fla. 4th DCA 2012), the parties 
reached a settlement agreement after initiating dissolution proceedings, and the trial judge had 
the former wife's counsel recite the agreement on the record.  The trial court then requested that 
the parties submit a proposed final judgment, which the former wife's attorney later did.  The 
trial court ultimately adopted the former wife's proposed final judgment without change,' and the 
former husband appealed, arguing that the final judgment was inconsistent with the terms of the 
agreement discussed at the hearing." 
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11.  "In that case, we found that the agreement stipulated to on the record was a valid and 
enforceable agreement, and affirmed only the portion of the final judgment that accurately 
reflected the terms discussed at the hearing." 


12.  "We did so because both parties had indicated their understanding of and assent to 
those terms on the record:  'Florida courts do not take lightly agreements made by husband and 
wife concerning spousal support…. [And it is the] well-established policy in Florida that 
settlement agreements are highly favored in the law… Here, the parties began the dissolution 
proceeding only to promptly reach a settlement agreement. The trial court then had the former 
wife's counsel recite the agreement on the record. The trial court asked each party whether they 
had discussed the terms with their lawyer and had all of their questions answered. Both parties 
responded in the affirmative. The trial court then requested the parties to collaboratively submit a 
proposed final judgment." 


13.  "Likewise, in Roskind v. Roskind, 552 So. 2d 1155, 1155-56 (Fla. 3d DCA 1989), the 
Third District upheld an oral settlement agreement under circumstances somewhat similar to the 
case presently before the court." 


14.  "There, during trial 'the parties and their attorneys announced to the trial judge that 
they had reached a settlement,' and the husband's counsel read the agreement into the record.  
After this recitation, the wife affirmed her understanding and 'unequivocally agreed' to the 
settlement, after being specifically asked by the judge whether she: 1) understood the agreement; 
2) had an opportunity to speak with her attorneys; 3) entered into the agreement freely and 
voluntarily; and 4) had any questions.  The wife later objected to the written settlement 
agreement and refused to sign it.  Ultimately, the trial court entered a final judgment 
incorporating the agreement as announced to the judge, and the Third District affirmed, 
[holding], 'A stipulation properly entered into the record, where there is a clear understanding of 
the finality of that agreement, is an effective and enforceable settlement notwithstanding that it is 
subject to reduction to a written document….  The record is clear that after the terms of the 
agreement were read into the record, [the wife] affirmed her understanding and unequivocally 
agreed.'" 


15.  "These cases establish that in order for an oral MSA announced in open court to be 
valid and enforceable, the trial judge must obtain clear and unequivocal assent to the MSA from 
each party on the record, and must also confirm that each party has discussed the MSA with their 
attorney and fully understands the terms." 


16.  "We dispelled any doubt concerning the necessity of obtaining explicit consent to an 
oral MSA on the record when we decided Loss v. Loss, 608 So. 2d 39 (Fla. 4th DCA 1992).  
There, we made clear on rehearing that:  'While it might seem to some that we are splitting hairs, 
Mrs. Loss's suggestion that Dr. Loss nodded his head in agreement and failed to protest as the 
trial judge discussed the proposed terms, is not enough. The trial court must elicit express 
consent to all terms on the record in dissolution proceedings.'" 


17.  "Because the transcript of the final hearing was insufficient to constitute an 
enforceable MSA, a valid MSA was therefore never entered and filed with the court." 


18.  [Further], Section 61.075(1) lists ten separate factors for the trial court to consider 
when determining the equitable distribution of assets and liabilities in a dissolution of marriage 
action, and whether the equitable distribution should be equal or unequal." 


19.  "Here, the equitable distribution in the final judgment is not supported by factual 
findings with reference to the factors listed in section 61.075(1), as required by section 61.075(3) 
when 'a stipulation and agreement has not been entered and filed.'" 
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20.  "While compliance with the written findings of fact requirements established in 
section 61.075(3) is not necessary when the parties have reached a valid agreement regarding 
equitable distribution… these requirements must be met when there is no much agreement and a 
distribution scheme is ordered by the court." 


21.  "We agree with appellant that the trial judge erred by accepting the oral MSA as 
valid and incorporating it into the final judgment, because it was not based upon either parties' 
testimony or sworn statements." 


22.  "We therefore reverse and remand this matter to the trial court for further 
proceedings with specific instructions that, in the event the parties are unable to reach an 
agreement, the trial court include the findings of fact mandated by section 61.075(3) in any 
equitable distribution it may impose." 
 


14. Salituri v. Salituri, 184 So.3d 1250 (Fla. 4th DCA 2016) 
 


EQUITABLE DISTRIBUTION DETERMINATION CONTAINED NUMEROUS 
ERRORS, INCLUDING FAILURE TO VALUE ALL ASSETS AND DEBTS, FINDING 
THAT HUSBAND'S CORPORATION COULD NOT BE A MARITAL ASSET BECAUSE 
WIFE WAS NOT AN OFFICER AND HAD NO OWNERSHIP INTEREST IN 
CORPORATION AND TRIAL COURT'S ADJUDICATION OF PROPERTY OWNED 
BY A NON-PARTY. 
 
 The trial court determined that the Husband's corporation was not a marital asset because 
the Wife was "not an officer" and had "no ownership interest in the corporation."  The trial court 
also adjudicated the property rights of a non-party.  The District Court reversed: 


1.  "On equitable distribution, the trial court made a number of errors, including: (1) The 
trial court failed to value all of the assets and debts, contrary to section 61.075(3), Florida 
Statutes (2014); (2) The trial court found that the husband's corporation was not a marital asset 
because the wife was 'not an officer' and had 'no ownership interest in the corporation.' " 


2.  "A corporation can be a marital asset even though one spouse is the sole incorporator." 
3.  "The trial court erroneously ordered that the Delray Beach rental property be sold." 
4.  "The husband's father owned 50% of the unit." 
5.  "The court did not have jurisdiction to adjudicate the property rights of the father, who 


was not a party to the dissolution action." 
6.  "There was no pleading seeking partition and the husband did not acquiesce to it at 


trial." 
7.  "We remand to the circuit court to reconsider all issues except its jurisdiction and the 


fact that the marriage is irretrievably broken." 
 


15.   Sherlock v. Sherlock, 199 So.3d 1039 (Fla. 4th DCA 2016) 
 
IT WAS NOT AN ABUSE OF DISCRETION TO IMPUTE INCOME TO HUSBAND 
FROM HIS REAL ESTATE AND FINANCIAL HOLDINGS, EVEN THOUGH THOSE 
ASSETS INCLUDED NON-LIQUID ASSETS 
 
 The Husband conceded that imputing income to him from his liquid assets was proper, 
but argued on appeal that the trial court erred by imputing investment income to him from his 
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non-liquid assets. The husband complained that the trial court's ruling requires him to liquidate 
his assets and invest the proceeds to earn a 3% return. The District Court held: 


1  "[W]e review a court's determination of whether certain assets should be available 
sources of income for an abuse of discretion." 


2.  "It is well-settled that a court should impute income that could reasonably be earned 
on a former spouse's liquid assets." 


3.  "When a party receives an asset in equitable distribution that will result in immediate 
investment income, that income should not be excluded for purposes of determining alimony." 


4.  "Moreover, 'when a spouse with under-earning investments has the ability to generate 
additional earnings--without risk of loss or depletion of principal--but fails to do so, it is fair for a 
court to impute a more reasonable rate of return to the under-earning assets, comparable to a 
prudent use of investment capital.'" 


5.  "The law is not clear, however, on the issue of whether a trial court should impute 
income based on non-liquid assets." 


6.  "We have held that a trial court should not impute income from the home that a spouse 
occupies after the divorce." 
 7.  "Moreover, a Second District case suggests, but does not directly hold, that a party 
should not be required to change the character of an asset to maintain the standard of living 
established during the marriage." 


8.  "Judge May's concurrence in Levine v. Levine illustrates the issue, explaining that 'no 
Florida case has yet held that a non-liquid asset must have income imputed to it.'" 


9.  "But Judge May expressed concern that a spouse could strategically maneuver to 
receive non-liquid assets in equitable distribution so as to benefit his or her claim for alimony." 


10.  "In this case, the trial court did not abuse its discretion in denying the husband's 
request for permanent periodic alimony." 


11.  "Although the court should not have imputed income to the husband based on his 
current residence (which cannot be expected to produce income so long as he lives there), the 
trial court otherwise did not abuse its discretion in imputing income to the husband from his real 
estate and financial holdings, even though those assets included non-liquid assets." 


12. "Canakaris instructs that a trial court may consider the value of a party's estate in 
determining the party's need for alimony." 


13.  "For purposes of establishing party's need, the Canakaris decision does not limit a 
trial court's consideration of a party's financial situation to the party's liquid estate." 


14.  "Likewise, section 61.08(2)(i) requires the court to consider income available to a 
party through investments of any assets, not merely liquid assets." 


15.  "Here, the trial court properly imputed a reasonable rate of return of 3% to the 
husband's real estate and financial assets, which had a present value of about $1.2 million." 


16.  "While the court should not have imputed income based on the equity in the 
husband's residence, this equity (about $33,000) represented only a small portion of the 
husband's net worth and accounted for less than $1,000 of the $36,422 in annual income that the 
trial court imputed to the husband." 


17.  "Accordingly, we consider the trial court's imputation of income from the equity in 
the husband's current residence to be harmless error under the facts of this case." 


18. "Discretion is abused only where no reasonable person would take the view 
adopted by the trial court." 
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19.  "The Canakaris reasonableness standard is flexible enough to allow for the trial court 
to consider a party's non-liquid assets for purposes of imputing income." 


20.  "A contrary rule would simply encourage spouses with substantial non-liquid assets 
to engage in strategic gamesmanship, such as delaying the liquidation of their assets, for 
purposes of advancing or defending alimony claims." 


21.  "Notably, the trial court's imputation of income applied only to the husband's 
financial and real estate assets, which are typical investment assets." 


22.  "The trial court's ruling did not require the husband to liquidate any tangible personal 
property." 


23.  "Likewise, the court's ruling did not require the husband to invade the principal of his 
assets, but rather imputed a reasonable return to the husband's net real estate and financial 
holdings." 


24.  "The husband complains that the trial court's ruling would require him to liquidate 
assets, but Rosecan suggests that a spouse should be required to change the character of an 
underperforming investment asset." 
 25.  "As the trial court noted, the husband 'chooses not to seek income from many of his 
assets.' " 


26.  "For example, the husband chose to keep empty lots worth $300,000 that produce no 
income." 


27.  "It would be unfair to require the wife, whose net worth is about half of the husband's 
net worth, to use her post-dissolution income to support the husband simply because he chooses 
not to use his assets in a manner that would produce the income necessary to support him." 


28.  "To the extent the husband cannot obtain adequate rental income to support himself, 
he could easily sell his real estate holdings and--without invading the principal--reinvest those 
assets at a reasonable rate of return so as to earn a level of income that would meet his needs." 


29.  "Under the Canakaris standard, we cannot say that no reasonable person would have 
denied the husband's request for alimony." 
 


16. Stark v. Stark, 192 So.3d 632 (Fla. 5th DCA 2016) 
 


TRIAL COURT ABUSED DISCRETION IN AWARDING WIFE A COMBINATION OF 
DURATIONAL ALIMONY AND PERMANENT ALIMONY RATHER THAN SOLELY 
AWARDING PERMANENT ALIMONY WHERE MARRIAGE WAS A LONG-TERM 
MARRIAGE AND EVIDENCE FAILED TO DEMONSTRATE THAT WIFE'S NEED 
OR HUSBAND'S ABILITY TO PAY WOULD BE MATERIALLY DIFFERENT AT THE 
END OF THE DURATIONAL PERIOD THAN IT WAS AT THE TIME THE 
JUDGMENT WAS ENTERED. 
 
 The Wife appealed from an amended final judgment dissolving her 27-year marriage to 
the Husband. The trial court awarded the Wife $7,000 in bridge-the-gap alimony for eight 
months, followed by durational alimony of $4,900 per month for nine years, and $100 per month 
in permanent alimony. This was a long-term marriage where the Husband was the primary wage 
earner. For the majority of the marriage, the Wife was a homemaker (the parties have three 
children, all of whom have reached the age of majority). The parties were fifty-four years old and 
in good health. The obligation to pay the marital debt was placed almost entirely on the Husband. 
The trial court determined that the Husband's adjusted gross income over the four-year period 
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immediately preceding trial averaged in excess of $200,000 per year. It imputed income of 
between $45,000 and $65,000 per year to the Wife. The wife does not challenge the amount of 
alimony awarded, but she argues that the trial court erred in awarding a combination of 
durational and permanent alimony rather than solely awarding permanent alimony. The District 
Court held: 


1.  "The material facts support an award of permanent periodic alimony." 
2.  "The trial court's factual findings regarding the parties' income and/or imputed income 


are supported by the record." 
3.  "Based on these findings, the trial court properly concluded that the Wife had an 


actual need for alimony and the Husband had the ability to pay alimony." 
4.  "Durational alimony has been described as 'an intermediate form of alimony between 


the bridge-the-gap and permanent alimony.'" 
5.  "The Legislature has authorized its use following a marriage of long duration 'if there 


is no ongoing need for support on a permanent basis." 
6.  "Here, the evidence failed to demonstrate that the Wife's need or the Husband's ability 


to pay would be materially different at the end of the durational alimony period than it was at the 
time the amended final judgment was entered." 


7.  "As a result, we conclude that the trial court abused its discretion in failing to make 
the entire $5000 alimony award following the bridge-the-gap alimony period (post January 31, 
2016) permanent alimony." 
 


17. Thomas v. Nance, 189 So.3d 1040 (Fla. 2d DCA 2016) 
 


PROVISION ALLOWING HUSBAND TO BUY WIFE'S SHARE OF THE MARITAL 
HOME AT RATE OF $100 A MONTH CONSTITUTED ABUSE OF DISCRETION, 
WHICH WAS COMPOUNDED BY REQUIREMENT THAT WIFE RELINQUISH HER 
ENTIRE INTEREST IN HOME BY QUITCLAIM DEED WITHIN 30 DAYS OF ENTRY 
OF JUDGMENT. 
 
 The Wife sought appellate review of the final judgment of dissolution of her marriage to 
the Husband. The parties resolved all issues between them except for the disposition of the 
marital home, which was the most significant asset held by the parties. The Husband inherited 
the home from his mother during the marriage, but he added the Wife's name to the deed and she 
contributed to the upkeep and maintenance of the home during their 22-year marriage. The 
parties agreed the home was marital, the amount of equity was $50,000, and that each should 
receive half that amount.  
 Because they had few assets, neither party could buy out the other's share of the home. 
The Wife suggested that the house be sold so they could each take their interest. The Husband 
objected because he wanted to keep the home he inherited from his mother. The magistrate 
recognized the sentimental value of the home for the Husband and recommended that the 
Husband keep the home and pay the Wife for her interest. The magistrate asked the Husband 
how much he could pay the Wife each month toward her interest in the home. He said he thought 
he could afford $100 per month. Without questioning him any further, and with no reference to 
or discussion of the Husband's income and expenses, the magistrate recommended that he pay 
the wife $100 per month until the $25,000 balance was paid off. Then, despite the extended 
payment plan, the magistrate recommended that the wife be required to quitclaim her interest in 
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the home to the husband within 30 days of entry of a final judgment. The trial court adopted the 
recommendations without discussion. The District Court held: 


1.  "We affirm all aspects of the final judgment except the provision that permitted the 
Husband to pay the Wife her $25,000 interest in the marital home at the rate of $100 per month." 


2.  "As to that single issue, we reverse and remand for reconsideration." 
3.  "This decision, which effectively deprives the Wife of her present interest in the 


marital home, constitutes an abuse of discretion." 
4.  "'Discretion ... is abused when the judicial action is arbitrary, fanciful, or 


unreasonable.'" 
5.  "The payment plan authorized by the trial court, which requires the Wife to wait more 


than twenty years to receive her share of the marital assets, is patently unreasonable." 
6. "In this regard, this case is quite similar to that of Posner v. Posner, 39 So. 3d 411 


(Fla. 4th DCA 2010).  There, the trial court ordered the wife to pay an equalizing payment of 
$85,413 to the husband at a rate of $100 per month, finding that the wife could not afford to pay 
more."  On appeal, the Fourth District noted that at that rate it would take more than seventy 
years for the wife to pay the debt to the husband.  The court concluded that 'to deprive the 
husband of the majority of the assets of the marriage for the rest of his life is an abuse of 
discretion.'" 


7.  "In reversing and remanding for reconsideration of that award, the Fourth District 
counseled:  We further require that the trial court refashion the repayment of this amount so that 
the husband is not foreclosed from a more expeditious repayment of the amount of the 
equalization payment. This could be accomplished by various methods. Those may include, but 
are not limited to: providing a shorter payout period, including a lump sum repayment after a few 
years; repayment from the sale of various of the wife's assets, particularly the marital home; or 
allowing the amount to be reduced to judgment so that the husband is permitted to collect it from 
the wife's assets. Except for the option of simply reducing the equalizing payment to judgment, 
the court should retain specific jurisdiction over the future repayment provisions to account for 
changed circumstances. The court cannot, however, retain jurisdiction to change the amount of 
the original equalization payment, which is a set property division between the parties." 


8.  "In other words, the sentimental interest of one party in marital property cannot take 
priority over financial fairness to the other party." 


9.  "Here, like the rulings in Posner and Evans, the trial court's order giving the Husband 
20.83 years to pay the Wife for her present interest in the marital home constitutes an abuse of 
discretion." 


10.  "This abuse of discretion is compounded by the requirement that the Wife relinquish 
her entire interest in the home by quitclaim deed within thirty days of the entry of the judgment." 


11.  "Accordingly, we reverse the final judgment as to this issue." 
12.  "On remand, as discussed in Posner, the trial court shall reconsider the award of this 


asset in light of the other available options, including having the Husband obtain a mortgage or 
line of credit to pay the Wife, requiring the Husband to sell the home to pay the Wife, or 
reducing the amount to judgment so the Wife may collect against the Husband's other assets, if 
there are any." 
 13.  "We also caution that if the trial court elects to refashion the payment plan on 
remand, it must consider whether to impose interest payable to the Wife on the unpaid balance,  
and it should retain jurisdiction over any repayment provisions to account for any future change 
in circumstances." 
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This outline was originally prepared by Evan Marks and 
subsequently updated by Evan Marks, Richard West and Laura 
Davis Smith.  I am grateful to them both for allowing me to use these 
materials for my presentation, which I have updated for 2017.     
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Ethics in Marital and Family Law 
 


 
I.         INTRODUCTION. 
 


 The Marital and Family Law practitioner is faced with one of the most difficult and all-
encompassing areas of the law.  In dealing with the emotional piece of the family law puzzle, it is 
critical for the practitioner to stay objective and to keep abreast of the ethical rules, regulations, and 
goals of zealous advocacy.  Remember, these are cases – they are not your life.  One of the biggest 
mistakes family law practitioners make is taking on the identity of their clients and allowing the 
litigation to become personal.  Being able to maintain professionalism with opposing counsel while 
still appropriately advocating for a client will benefit the client financially, and move the case 
along appropriately. 


 
II.       HOW TO STAY OUT OF TROUBLE. 
 


1.         If it isn’t true, don’t say it. 
 
2.         If it doesn’t feel right, don’t do it. 
 
3.         Return your phone messages, the same day if possible. 
 
4.  Always take the high road.  Even when the case is “over” be cautious about 
engaging in a romantic and/or sexual relationship with a “former” client. 
 
5. Always place the client’s best legal interest before your pecuniary interest.  Not 
every case should go to trial, however not every case should settle at mediation. 
 


 
III.      ESSENTIAL RESOURCES. 


 
When confronted with an issue for which ethical guidance is necessary, several resources 


are available to the attorney: 
 
1.         Rules Regulating The Florida Bar. The Rules of Professional Conduct are located 


in Chapter 4. These rules, and the comments thereto, are the essential primary source, which 
must be consulted when contemplating a course of action to be taken. These rules can be found 
in Florida Rules of Court (West Group Publication), Volume 35 of Florida Statutes Annotated or 
by clicking on the “Lawyer Regulation” and then the “Rules Regulating the Florida Bar” 
link at the Florida Bar’s website, located at: www.flabar.org. 


 
2.         Rules  regulating  trust  accounting  are  located  in  Chapter  5  of  the  Rules  of 


Professional Conduct. These rules can be found in Florida Rules of Court (West Group 
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Publication), Volume 35 of Florida Statutes Annotated or by clicking on the “Lawyer 
Regulation” and then the “Rules Regulating the Florida Bar” link at the Florida Bar’s 
website, located at:  www.flabar.org. 
 


3.         The Florida Bar Ethics Hot Line: 1-800-235-8619. This Florida Bar sponsored 
service provides staff attorneys who will discuss over the telephone a particular ethical scenario 
with the practitioner and, where appropriate, give the practitioner an informal advisory ethics 
opinion over the phone. 


 
4.         Attorneys may obtain a written opinion regarding proposed conduct from staff 


counsel at The Florida Bar. If a staff opinion is contested or denied, an advisory ethics opinion 
may be requested from the Bar’s Professional Ethics Committee. 


 
IV.      CLIENT/LAWYER RELATIONSHIP. 


 
When does the attorney/client relationship commence? The answer to this question is of 


paramount importance because it is at the commencement of the attorney/client relationship that 
professional obligations and duties are imposed on the lawyer. In Bartholomew v. Bartholomew, 
611 So.2d 85 (Fla. 2nd DCA 1992), the Court recognized that “the test for determining the 
existence of this fiduciary relationship is a subjective one and hinges upon the client’s belief that 
he is consulting a lawyer in that capacity and his manifested intention is to seek professional 
legal advice.” Id. at 86. The Court did further state that “this subjective belief must . . . be a 
reasonable one.” Thus the “subjective belief test” must be a reasonable one and is only applied 
after a client consults with an attorney, and that only following a consultation, it is the belief of 
the client, and not the lawyer’s actions that determine whether a lawyer-client relationship has 
developed.  
 


Whether a client has paid the attorney for the services rendered (or to be rendered) is 
irrelevant to the issue of whether the attorney/client relationship has been established. Whether 
or not law firms have been technically retained or their fees paid is not determinative of whether 
the relationship began. The key issue is whether the law firms provided any form of legal 
service to/for the client. In Florida Bar v. K., 664 So.2d 925 (Fla. 1995), the Supreme Court 
stated “if a fee were required to establish an attorney-client relationship, a lawyer could never 
perform work pro bono for a client.” Id. at 927. 


 
A.        Prospective Client. 


 
SCENARIO - An attorney receives a telephone call from a person who is interested in the 


possibility of forming a client-lawyer relationship. Is that person a client? Does the attorney 
have any duties to that person? 


 
ANSWER - MAYBE!  Rule 4-1.18 Duties to Prospective Client, effective May 22, 


2006, and as last amended on February 1, 2010, provides: 
 


a.         Prospective Client.  A person who discusses with a lawyer the possibility 
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of forming a client-lawyer relationship with respect to a matter is a 
prospective client. RPC 4-1.18(a) 


 
b. Confidentiality of Information.  Even when no client-lawyer relationship 


ensues, a lawyer who has had discussions with a prospective client shall 
not use or reveal information learned in the consultation, except as rule 4- 
1.9 would permit with respect to information of a former client. 
 


c. Subsequent Representation. A lawyer subject to subdivision (b) shall not 
represent  a  client  with  interests  materially  adverse  to  those  of  a 
prospective  client  in  the  same  or  a  substantially  related  matter  if  the 
lawyer received information from the prospective client that could be used 
to the disadvantage of that person in the matter, except as provided in 
subdivision (d).  If a lawyer is disqualified from representation under this 
rule, no lawyer in a firm with which that lawyer is associated may 
knowingly undertake or continue representation in such a matter, except as 
provided in subdivision (d). 


 
d. Permissible    Representation.  When    the    lawyer    has    received 


disqualifying information as defined in subdivision (c), representation is 
permissible if: 


 
(1) both the affected client and the prospective client have informed 
consent, confirmed in writing; or; 
 
(2) the lawyer who received the information took reasonable measures to 
avoid exposure to more disqualifying information that was reasonably 
necessary to determine whether to represent the prospective client; and 
 


(i) the disqualified lawyer is timely screened from any participation 
in the matter and is apportioned no part of the fee therefrom; and 
 
(ii) written notice is promptly given to the prospective client. 


 
Note: The determination as to whether the attorney/client relationship exists 


requires an evidentiary hearing: 
  


1. Evidentiary hearing was required to determine whether there is a 
dispute as to whether law firm represented petitioner in a matter 
that is substantially related to the instant case. Simon DeBartolo 
Group, Inc. vs. Bratley, 741 So.2d 1254 (Fla. 1st DCA 1999). 
 


2. Evidentiary hearing was required to determine whether meeting 
between plaintiff's counsel and defendants' representatives was a 
“job interview” which concerned only the lawyer's abilities to 
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serve as their counsel in upcoming litigation, which would not 
require disqualification, or also included a discussion of legal 
matters involved in case, resulting in attorney-client relationship 
and thus an irrefutable presumption that confidences were 
disclosed, which would require disqualification. Boca Investors 
Group, Inc. vs. Potash, et al., 728 So.2d 825 (Fla. 3d DCA 
1999). 


 
 
 


The comments to the new Rule are instructive: 
 


                                              Comment 
 


Prospective clients, like clients, may disclose information to a lawyer, 
place documents or other property in the lawyer’s custody, or rely on the 
lawyer’s advice. A lawyer’s discussions with a prospective client usually 
are limited in time and depth and leave both the prospective client and the 
lawyer free (and the lawyer sometimes required) to proceed no further.  
Hence, prospective client should receive some but not all of the protection 
afforded clients. 


 
Not all persons who communicate information to a lawyer are entitled to 
protection under this rule. A person who communicates information 
unilaterally to a lawyer, without any reasonable expectation that the lawyer 
is willing to discuss the possibility of forming a client-lawyer relationship, 
is not a “prospective client” within the meaning of subdivision (a). 


 
It is often necessary for a prospective client to reveal information to the 
lawyer during an initial consultation prior to the decision about formation 
of a client-lawyer relationship. The lawyer often must learn such 
information to determine whether there is a conflict of interest with an 
existing client and whether the matter is one that the lawyer is willing to 
undertake.  Subdivision (b) prohibits the lawyer from using or revealing 
that information, except as permitted by Rule 4-1.9, even if the client or 
lawyer decides not to proceed with the representation. The duty exists 
regardless of how brief the initial conference may be. 


 
In order to avoid acquiring disqualifying information from a prospective 
client, a lawyer considering whether to undertake a new matter should 
limit the initial interview to only such information as reasonably appears 
necessary for that purpose. Where the information indicates that a conflict 
of interest or other reason for non-representation exists, the lawyer should 
so inform the prospective client or decline the representation. If the 
prospective client wishes to retain the lawyer, and if consent is possible 
under rule 4-1.7, then consent from all affected present or former clients 
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must be obtained before accepting the representation. 
 


A lawyer may condition conversations with a prospective client on the 
person’s informed consent that no information disclosed during the 
consultation will prohibit the lawyer from representing a different client in 
the matter.  See terminology for the definition of informed consent. If the 
agreement expressly so provides, the prospective client may also consent to 
the lawyer’s subsequent use of information received from the prospective 
client. 


 
Even in the absence of an agreement, under subdivision (c), the lawyer is 
not prohibited from representing a client with interests adverse to those of 
the prospective client in the same or a substantially related matter unless 
the lawyer has received from the prospective client information that could 
be used to the disadvantage of the prospective client in the matter. 


 
Under subdivision (c), the prohibition in this rule is imputed to other 
lawyers as provided in Rule 4-1.10, but, under subdivision (d)(1), the 
prohibition and its imputation may be avoided if the lawyer obtains the 
informed consent, confirmed in writing, of both the prospective and 
affected clients. In the alternative, the prohibition and its imputation may 
be avoided if the conditions of subdivision (d)(2) are met and all 
disqualified lawyers are timely screened and written notice is promptly 
given the prospective client. See Rule terminology (requirements for 
screening procedures). Paragraph (d)(2)(i) does not prohibit the screened 
lawyer from receiving a salary or partnership share established by prior 
independent agreement, but that lawyer may not receive compensations 
directly related to the matter in which the lawyer is disqualified. 


 
Notice, including a general description of the subject matter about which 
the lawyer was consulted, and of the screening procedures employed, 
generally should be given as soon as practicable after the need for 
screening becomes apparent. 


 
The duties under this rule resume that the prospective client consults the 
lawyer in good faith.  A person who consults a lawyer simply with the 
intent of disqualifying the lawyer from the matter, with no intent of 
possibly hiring the lawyer, has engaged in a sham and should not be able to 
invoke this rule to create a disqualification. 


 
For the duty of competence of a lawyer who gives assistance on the merits of  
a matter to a prospective client, see Rule 4-1.1. For a lawyer’s duties when  
a prospective client entrusts valuables or papers to the lawyer’s care, see chapter  
5, Rule Regulating The Florida Bar. 
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B.        Communication with Client. 
 


The client is a necessary participant in the Representation.  In order for the client to 
effectively participate in the Representation there must be reasonable communication between 
the Lawyer and the client.  Rule 4-1.4 governs communication: 


 
(a) Informing Client of Status of Representation.  A lawyer 
shall: 


 
(1) promptly inform the client of any decision or circumstance with 
respect to which the client’s informed consent, as defined in 
terminology, is required by these rules; 


 
(2) reasonably consult with the client about the means by which 
the client’s objectives are to be accomplished; 


 
(3) keep the client reasonably informed about the status of the 
matter; 


 
(4) promptly comply with reasonable requests for information; and 


 
(5) consult with the client about any relevant limitation on the 
lawyer’s conduct when the lawyer knows or reasonably should know 
that the client expects assistance not permitted by the Rules of 
Professional Conduct or other law. 


 
The “terminology” section of the Rules of Professional Conduct defines Informed 


Consent as: 
 


“the agreement by a person to a proposed course of conduct after 
the lawyer has communicated adequate information and explanation 
about the material risks of and reasonably available alternatives to 
the proposed course of conduct.” 


 
Rule 4-1.4(b) provides: 


 
4-1.4(b) Duty to Explain Matters to a Client.  A lawyer shall 
explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 
 
 


Practical Example: 


Florida Bar v. G., 153 So.3d 886 (Fla. 2014):  Respondent, Daniel Gary Gass, was hired by a 
married couple to represent them, and their family owned business, in several actions pending 
against them.  The most important of the cases was a civil case related to an outstanding debt the 
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clients and their company owed to a third party. When Respondent was hired a default judgment 
had already been entered.  The clients were subpoenaed for a deposition duces tecum.  The clients 
informed Respondent of the subpoena, who advised them not to attend.  Subsequently, the court 
entered an order to show cause, holding the clients in contempt.  As purge, the clients could attend 
a subsequent deposition, which they did.  Respondent did not attend.  At the deposition, the clients 
produced some, but not all, of the documents requested.  Plaintiffs filed a second petition for order 
to show cause.  It was held that Respondent received the petition but did not inform the clients.  An 
order to show cause was entered requiring the clients to produce the remaining documents.  The 
order set a hearing and directed the clients to produce the documents five days prior. Again, 
Respondent received the order but did not inform the clients.  Neither the clients nor Respondent 
attended the hearing. Subsequently, two more orders to show cause were entered and personally 
served on the clients. Upon receipt of the orders, the clients sent a letter to Respondent’s secretary 
stating they believed they had provided all the necessary documents and inquired how to proceed.  
Respondent did not reply to the letter, but they spoke to the secretary who said Respondent was 
addressing the issue. The clients were eventually arrested and taken to jail by virtue of a capias and 
bench warrant. Respondent took action to secure their release.   


The Florida Supreme Court held that Respondent was guilty of violating: Bar Rule 4-1.3 which 
provides that a lawyer shall act with reasonable diligence and promptness in representing a client; 
Bar Rules 4-1.4(a)(3) and (a)(4) which require a lawyer to keep the client reasonably informed 
about the status of a matter and to promptly comply with the court’s request for information; and 
Bar Rules 4-8.4(d), which provides that a lawyer shall not engage in conduct in connection with the 
practice of law that is prejudicial to the administration of justice.  As a consequence for his actions, 
Respondent was given a one-year rehabilitative suspension.   


C.  Confidentiality. 
 


A lawyer has a duty to preserve the confidences and secrets of the client, and a lawyer shall 
not reveal information relating to representation of a client except under certain conditions. RPC 
4-1.6. Although Rule 4-1.6 addresses the confidentiality of a client’s information, even when no 
client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client 
shall not use or reveal information learned in the consultation, except under certain conditions. 
RPC 4-1.18(b).  


 
Upon determination that a direct attorney/client relationship exists, the courts have 


recognized an irrefutable presumption that confidences were disclosed. See State Farm Mutual 
Auto Ins. Co.v. K.A.W., 575 So.2d 630 (Fla. 1991), Healthcare & Ret. Corp. of Am., Inc. v. 
Bradley, 944 So.2d 508, 509 (Fla. 4th DCA 2006); Gaton v. Heath Coal., Inc., 745 So.2d 510, 
511 (Fla. 3d DCA 1999). The determination as to whether an attorney/client relationship exists 
requires an evidentiary hearing. See Boca Investors Group, Inc. v. Potash, et al., 728 So.2d 825 
(Fla. 3d DCA 1999). See also Simon DeBartolo Group, Inc. v. Bratley, 741 So.2d 1254 (Fla. 1st 
DCA 1999) and Vick v. Bailey, 777 So.2d 1005 (Fla. 2d DCA 2000). For an excellent discussion 
of the history of the attorney/client privilege and its development and application in Florida, see 
Dean v. Dean, 607 So.2d 494 (Fla. 4th DCA 1992), rev. dism’d 618 So.2d 208 (Fla. 1993). 
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At the initial consultation, the lawyer should explain to the client that all communications 
between the attorney and the client are confidential and will not be revealed by the attorney 
unless: 


A.        The client consents after disclosure to the client; 


 
 


B. Disclosure is necessary to prevent a client from 
committing a crime; 


 
C.        Disclosure is necessary to prevent death or  


  substantial bodily harm to another 
 


D. Disclosure is necessary to serve the client’s 
interest unless it is information the client 
specifically requires not to be disclosed; 


 
E. Disclosure is necessary to establish a claim or 


defense on behalf of the lawyer in a 
controversy between the lawyer and the client; 


 
F. Disclosure is necessary to establish a defense 


to a criminal charge or civil claim against 
the lawyer based upon conduct in which the 
client was involved; 


 
G. Disclosure is necessary to respond to allegations 


in any proceeding concerning the lawyer’s 
representation of the client; 


 
H.        Disclosure is necessary to comply with the Rules 


of Professional Conduct (See rules  4-2.3, 4-3.3, 
and 4-4.1). 


 
It is essential that the client be counseled to be completely truthful to the attorney and that 


the client disclose all matters which may affect the attorney’s representation of the client. From 
the commencement of the representation the client must be aware that should the client fail to be 
candid with counsel that counsel will withdraw from the client’s representation. 


 
There are certain situations in which a lawyer’s disclosure of information may be 


mandatory. Any person who knows, or has reasonable cause to suspect that a child is abused, 
abandoned, or being neglected shall report it to the appropriate authorities. If a lawyer, during his 
communications with a client discovers, or has reasonable cause to suspect, that a child is being 
subject to abuse, abandonment, or neglect, the lawyer must disclose this information and alert the 
authorities regardless whether the communications were confidential as part of the lawyer-client 
relationship. See Fla. Stat. §39.201 – Mandatory Reports of child Abuse, Abandonment, or 
Neglect; Mandatory Reports of Death; Central Abuse Hotlines. 
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Although the duty to report the abuse, abandonment, and neglect of children seems fairly 


straight forward, certain conflicts may arise, especially if the minor in question is one of your 
clients. That particular situation creates a conflict between protecting the minor’s welfare versus 
protecting the minor’s confidentiality as a client. The recent case of R.L.R. v. State speaks to that 
issue. R.L.R. v. State, 116 So.3d 570 (Fla. 3d DCA 2013). In that case, an attorney ad litem was 
appointed to represent a minor. The minor continuously attempted to avoid, and repeatedly ran 
away from, attempts to put him in DCF’s care. The whereabouts of the child were not known by 
anyone except his attorney, and the minor specifically requested that his attorney not divulge his 
location. The trial court ordered the attorney to reveal the minor’s location finding that disclosure 
was required “for the proper administration of justice.” Id. On appeal the trial court’s order was 
reversed. The 3rd DCA noted that while it was mindful to DCF’s commitment to the safety and 
well-being of children, there is still no exception, statutory or otherwise, to the attorney-client 
privilege in this matter. The court stated that the argument that there is an exception to the 
attorney-client privilege because the client may be a danger to himself would require the court to 
fashion a new exception to the rule regarding attorney client privilege; something the court stated 
was the function of the legislature or The Florida Bar. 


 
D.        Attorney as Counselor at Law. 


 
Each party in a dissolution of marriage will at some point experience two “divorces.” 


There is the legal dissolution of the marriage, which is effectuated through the entry of a final 
judgment by the Court, and there is the emotional divorce, whereby the client is able to confront 
closure of the marital relationship. The legal and emotional divorces rarely occur simultaneously. 
The lawyer, as counselor at law, must be sympathetic in communicating with an emotionally 
distraught client. When the lawyer is exposed to a client with deep emotional problems which 
impair the client’s ability to make decisions and which hamper the lawyer’s ability to effectively 
represent the client, the lawyer must be able to recognize such a situation and should promptly 
refer the client to a qualified mental health professional. 


 
Similarly, the attorney may observe that a client’s judgment is impaired due to alcohol or 


substance abuse. Under such circumstances the attorney should recommend that the client seek 
appropriate counseling or treatment. 


 
One of the most difficult (yet often encountered) situations for the attorney to handle is 


the  unreasonable  client  who  takes  untenable  positions  and/or  wants  the  attorney  to  take 
vindictive action against the other spouse. In the case where the client seeks the attorney to take 
improper action, the ethical prohibition against an attorney pursuing frivolous actions for 
harassment purposes (RPC 4-3.1) should be explained to the client. If the client is unrelenting, 
withdrawal may be appropriate (See RPC 4-1.16(b)). In cases where the client is merely 
unreasonable, i.e. refuses to make a reasonable settlement offer, the attorney should advise the 
client of the economic impracticality of such a course of conduct. The lawyer may suggest that 
the client discuss the issue with family, friends, clergy or a mental health professional. If the 
client remains unreasonable, the attorney should document, in writing, the legal advice given and 
the client’s refusal to follow same. 
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E.        Conflict of Interest/Former Client. 


 
When a conflict of interest is apparent, the attorney should refuse to undertake 


representation. RPC 4-1.9 provides that an attorney who has previously represented a client in a 
matter shall not thereafter: 


 
(a) represent another person in the same or a substantially related matter in 


which that person’s interests are materially adverse to the interests of the 
former client unless the former client consents after consultation; or 


 
(b) use information relating to the representation to the disadvantage of the 


former client except as these rules would permit with respect to a client 
or when the information has been generally known; or 


 
(c) reveal information relating to the representation except as these rules 


would permit or require with respect to a client. 
 


Applying the foregoing Rule to domestic relations cases, if the attorney previously 
represented the Husband and the Wife in a matter, the attorney is generally precluded from 
representing either spouse in a subsequent dissolution of marriage action, unless consent of the 
other spouse is secured. The burden is on the attorney to secure the necessary consent and the 
failure to seek disqualification by the former client does not relieve the attorney from this 
obligation or waive the conflict. See Florida Bar v. D., 731 So.2d 1237 (Fla. 1999), Florida Bar 
v. W., 714 So.2d 381 (Fla. 1998), and Metcalf v. Metcalf, 785 So.2d 747 (Fla. 5th DCA 2001). 


 
F.        Representing Both Sides. 


 
At some point in the career of virtually every Family Law Practitioner, a client will 


appear and state “my spouse does not want to hire a lawyer and wants you to represent us both. 
It’s O.K. with me because we’ve practically worked everything out. You just need to draw up the 
agreement”. DON’T DO IT! Here’s why: 


 
1. A  lawyer  may  not  ignore  the  existence  of  potential  conflicts  of  interest  not 


apparent to his client. 
 
2.         Conflicts  of  Interest  may  be  as  subtle  as  “compromising  influences”  or 


“discordant interests;” yet same may not be ignored by the lawyer. 
 


3. A  lawyer  may  not  undertake  the  representation  of  clients  recognizing  the 
“possibility” that the lawyer’s judgment may be impaired or that the lawyer’s 
loyalty may be divided. 


 
4. A lawyer may not both arbitrate and advocate in the same proceeding. The mere 


possibility of the latter role precludes the undertaking of the former role. 
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See Opinion 71-45 (REC), Professional Ethics of the Florida Bar.  


 
G.       Recommendation of Opposing Counsel. 


 
While not unethical, recommendation of opposing counsel has traditionally been 


discouraged. Claims of collusion, impairment of independent professional judgment and 
appearance of impropriety have been known to be raised against the recommending attorney by 
an opposing client who becomes dissatisfied with the representation received. Notwithstanding 
the fact that an attorney’s action is not in contravention of any specific Rule of Professional 
Conduct, it has long been the law in Florida that an attorney is bound to “avoid even the [mere] 
appearance of impropriety.” Colton v. State, 667 So.2d 341, 343 (Fla. 1st DCA 1995), (citing 
State v. Fitzpatrick, 464 So.2d 1185, 1188 (Fla. 1985) (Ehrlich, J., dissenting)), review denied 
by, Colton v. State, 670 So.2d 937 (Fla. 1996).  If your client approaches you and says that “my 
spouse does not know any attorneys and wants a recommendation” it is best to decline. If you 
feel obligated to make a recommendation, suggest that your client tell their spouse that The 
Florida Bar will provide a list of Board Certified Marital and Family Law attorneys upon request. 


 
H.       Attendance at Client Conferences by Friends or Family of Client. 
 
Often a client will bring a friend or family member to the initial conference or a 


subsequent meeting with the attorney. While this person may provide emotional support for 
client, his or her presence at the conference destroys the attorney/client privilege. If subpoenaed, 
this person may be compelled to testify as to what was said during the conference. See Mobley 
v. State, 409 So.2d 1031 (Fla. 1982). The client may also be compelled to disclose what was 
said during the conference. The presence of an associate, paralegal, staff member of the attorney 
or other person working with the attorney on the case will not destroy the attorney/client 
privilege. VisualScene, Inc. v. Pilkington Bros., 508 So.2d 437 (Fla. 3d DCA 1987). 
Furthermore, sending third parties confidential emails between a client and an attorney can 
destroy the attorney/client privilege. See US v. Stewart, 287 F. Supp. 2d 461 (S.D.N.Y. 2003) 
(Martha Stewart waived the attorney/client privilege by sending  her daughter a copy of an e-mail 
earlier sent to her attorney, giving details regarding the sale of stock which was central to fraud 
charge).  


 
I.         Duty to Inquire Concerning Reconciliation. 


 
During the initial consultation, the attorney must inquire whether the marriage is 


“irretrievably broken,” and explain what that means to the client. This allegation is an essential 
element of every cause of action for dissolution of marriage. See Florida Statute §61.052 (2013). 
Should the attorney ascertain that the marriage may not be irretrievably broken it is appropriate 
for the attorney to discuss alternatives such as marriage counseling. (See comment to RPC 4-2.1). 


 
If there is a minor child of the marriage, a Trial Court may order either or both of the 


parties to consult with a “marital counselor, psychologist, psychiatrist, minister, priest, rabbi or 
any other person deemed qualified by the court and acceptable to the party or parties ordered to 
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seek consultation” pursuant to Florida Statute §61.052(2)(b)(2013). 
 
If the marriage is not irretrievably broken, the attorney should be prepared to discuss with 


the client other alternatives to dissolution of marriage such as the statutory causes of action for 
alimony and child support unconnected with dissolution of marriage pursuant to Florida Statute 
§61.09 and §61.10 (2004). 


 
J.  Duty to Inform Client of Alternatives to Litigation. 


 
Under Rule 4-2.1 an attorney should inform a client of forms of dispute resolution that 


might constitute reasonable alternatives to litigation. 
 


K.       Sexual relationship with client. 
 


A client going through a dissolution of marriage proceeding is often in a precarious 
emotional state. The marital and family lawyer must recognize this and respond appropriately. 
RCP 4-8.4(i) governs sexual relationships with clients. R u l e  4-8.4(i) reads “[a] lawyer shall 
not…engage in sexual conduct with a client or a representative of a client that exploits or 
adversely affects the interests of the client or the lawyer-client relationship.” (See Amendments 
to the Rules Regulating the Florida Bar, 24 So.3d 63 (Fla. 2009). The  2009 amendments  to  
RCP  4-8.4(i), which state that if the sexual conduct commenced after the lawyer-client 
relationship was formed it shall be presumed that the sexual conduct exploits or adversely affects 
the interests of the client or the lawyer-client relationship. The burden is on the lawyer to rebut 
this presumption by a preponderance of the evidence. The prohibition in this rule does not apply 
to a lawyer in the same firm as another lawyer representing the client if the lawyer involved in 
the sexual conduct does not personally provide legal services to the client and is prevented from 
accessing the file concerning legal representation. Id. For examples of inappropriate sexual 
conduct which were found to be in violation of RCP 4-8.4(i) and severe enough to warrant 
disbarment, see The Florida Bar v. S., 810 So.2d 893 (Fla. 2002); The Florida Bar v. S., 882 
So.2d 997 (Fla. 2004); and The Florida Bar v. T., 8 So.3d 1109 (Fla. 2009) (whereby the 
attorney was disbarred for a number of reasons including a sex-for-fees arrangement with the 
client). 


 
The prudent course for the marital and family practitioner to take is to totally abstain 


from any sexual relationship with the client during the time of the representation thereby 
preserving the attorney’s objectivity and avoiding the appearance of impropriety. 


 
L.        Termination of relationship with client. 


 
RPC 4-1.16(d) provides that: “Upon termination of representation, a lawyer shall take 


steps to the extent reasonably practicable to protect a client’s interest, such as giving reasonable 
notice to the client, allowing time for employment of other counsel, surrendering papers and 
property to which the client is entitled, and refunding any advance payment of fee or expense 
that has not been earned or incurred. The lawyer may retain papers and other property relating to 
or belonging to the client to the extent permitted by law.” 
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V.        ATTORNEYS’ FEES. 
 


A.        The Retainer Agreement. 
 


RPC 4-1.5(e) provides: 
 
“When the lawyer has not regularly represented the client, the basis or rate of the fee and 


costs shall be communicated to the client preferably in writing, before or within a reasonable 
time after commencing the representation. A fee for legal services that is nonrefundable in any 
part shall be confirmed in writing and shall explain the intent of the parties as to the nature and 
amount of the nonrefundable fee. The test for reasonableness found in subdivision (b) applies to 
all fees for legal services without regard to their characterization by the parties.” 


 
Although the basis rate of the fee and costs shall be communicated with the client, there is 


no requirement that it be done in writing, there is really no good reason to have an oral fee 
agreement. Furthermore, the rule does not require the client to sign a fee agreement, but again, 
there is no good reason why the client should not acknowledge your contract in writing. To avoid 
client renegotiation of your bill, your fee agreement should include a provision requiring the 
client to read all bills and to require the client to notify the firm, in writing and within a certain 
amount of time, of any problems with the bill. Placing the burden on the client to inform you of 
billing errors or disputes provides further protection against claims that the client was unaware of 
how expensive the litigation was, and claims that unnecessary or unauthorized work was 
performed. See Franklin & Marbing, P.A. v. Mascola, 711 So.2d 46 (Fla. 4th DCA 1998). 


 
B.        Reasonable vs. Excessive Fees. 


 
It is unethical for an attorney to charge and collect a clearly excessive fee or cost. See 


RPC 4-1.5(a). Recent decisions of Florida’s appellate courts have encouraged Family Law 
Practitioners to counsel their clients to keep from squandering their financial resources with 
vexatious litigation. Trial Judges have been instructed by the District Courts of Appeal to caution 
parties against expending money on needless or non-cost effective litigation. See Katz v. Katz, 
505 So.2d 25 (Fla. 4th DCA 1987); Kass v. Kass, 560 So.2d 293 (Fla. 4th DCA 1990); Wrona v. 
Wrona, 592 So.2d 694 (Fla. 2d DCA 1991); Florida Bar v. D., 769 So.2d 1027 (Fla. 2000); 
Walker v. Walker, 827 So.2d 363 (Fla. 2d DCA 2002); Donoff v. Donoff, 691 So.2d 1091 (Fla. 
4th DCA 1997); and Kasm v. Lynnel, 975 So.2d 560 (Fla. 2d DCA 2008).   


 
In Katz ,  the court noted that divorce cases “must be tried and resolved quickly, without 


needless and wasted motion” and that the parties should be afforded responsible direction so that 
their assets are not dissipated without good cause as the unrepresented children may see their 
college funds “vanish in a nightmarish plethora of motions, transcripts, and time sheets. Katz, 
505 So.2d 25 at 26. In Donoff, the Court likewise stressed its “disdain for excessive fees in 
dissolution of marriage cases” noting that the case had been “litigated to the point of absurdity.” 
Donoff, 691 So. 2d 1091 at 1093. The Second District also followed this line of reasoning in 
Dralus v. Dralus, 627 So.2d 505 (Fla. 2d DCA 1993) wherein the court sua sponte found that 
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$21,000 in fees and costs was alarmingly excessive in light of marital assets of only about 
$109,000 the vast majority of which was the marital home and a pension plan, and where the 
parties financial resources were limited. The Third District Court of Appeal, in Travieso v. 
Travieso, 447 So.2d 940 (Fla. 3d DCA 1984), approved in part, quashed in part on other 
grounds, 474 So.2d 1184 (Fla. 1985), was among the first to sound the cry against the 
expenditure of attorney’s fees in dissolution of marriage actions that far outpaced the parties’ 
assets or abilities to pay. 


 
Attorneys’ fees and costs are being highly scrutinized by the courts. It is essential that the 


Family Law Practitioner be conscious throughout each stage of the litigation of the costs, 
expenses and attorneys’ fees which are incurred in representing the client. Upon application for 
fees, the Court will determine the reasonable number of hours spent and multiply same by a 
reasonable hourly rate (which the court will determine after consideration of the factors set forth 
in RPC 4-1.5(b)). 


 
However, in Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), the Supreme Court stated that 


in making an award of attorneys’ fees, a trial judge has “wide leeway” and is allowed to consider 
any factor necessary to provide justice and to ensure fairness between the parties. Thus, the 
“loadstar” is a starting point in determining a reasonable fee, but the Court is entitled to consider 
all of the circumstances surrounding the suit in awarding fees under F.S. §61.16. The Supreme 
Court also stated in Rosen that “in situations where a Court finds that an action is frivolous or 
spurious or was brought primarily to harass the adverse party, we find that the Trial Court has the 
discretion to deny a request for attorney’s fees to the party bringing the suit.” Id. at 701. 


 
In addition, attorney’s fees may be imposed against an attorney for bad faith conduct 


during the course of litigation. See Moakley v. Smallwood, 826 So.2d 221 (Fla. 2002). In 
Moakley, the Court held that absent a specific rule or statute authorizing the imposition of 
attorney’s fees as a sanction, a trial court could permissibly exercise its inherent authority to 
assess attorney’s fees against an attorney, if it made an express finding of bad faith conduct, 
supported by detailed factual findings describing the specific acts of bad faith conduct that 
resulted in the unnecessary incurrence of attorney’s fees. Id. at 227. However, such sanctions 
are considered appropriate only after giving the attorney notice and an opportunity to be heard.  
Id. See Also Franklin & Criscuolo v. Etter, 924 So.2d 947 (Fla. 3d DCA 2007). 


 
In Diaz v. Diaz, 727 So.2d 954 (Fla. 3d DCA 1998), the Husband rejected a generous 


and desirable marital settlement offer, and instead, insisted on litigating with no reasonable 
prospect of success.  Upon finding that the case was litigated in bad faith, the court, using its 
“inherent power,” awarded attorney’s fees against the Husband and his counsel. Id.  On appeal, 
the court specified that the trial court’s exercise of inherent authority to assess attorney’s fees 
against an attorney must be based upon an express finding of bad faith conduct and must be 
supported by detailed factual findings, which describe the specific acts of bad faith conduct that 
resulted in the unnecessary incurrence of attorneys’ fees. See Diaz v. Diaz, 826 So.2d 229 (Fla. 
2002). (Florida Supreme Court quashed portion of the judgment assessing attorneys’ fees against 
the former husband’s counsel, because the record did not support a finding of specific acts of bad 
faith against counsel). 
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According to RPC 4-1.5(a), “a fee or cost is clearly excessive when: 
 
(1)       after review of the facts, a lawyer of ordinary prudence would be left with a 


definite and firm conviction that the fee or the cost exceeds a reasonable fee or cost for services 
provided to such a degree as to constitute clear overreaching or an unconscionable demand by 
the attorney; or 


 
(2)       the fee or cost is sought or secured by the attorney by means of intentional 


misrepresentation or fraud upon the client, a non-client party, or any court, as to either 
entitlement to, or amount of, the fee.” 


 
RCP 4-1.5(b)(1) sets forth a series of factors to be considered in determining a reasonable 


fee. Furthermore, RCP 4-1.5(b)(2), sets forth a list of factors to be considered as guides in 
determining reasonable costs. These factors include, “(A) the nature and extent of the disclosure 
made to the client about costs; (B) whether a specific agreement exists between the lawyer and 
client as to the costs a client is expected to pay and how a cost is calculated that is charged to 
a client; (C) the actual amount charged by third party providers of services to the attorney; (D) 
whether specific costs can be identified and allocated to an individual client or a reasonable basis 
exists to estimate the costs charged; (E) the reasonable charges for providing in-house service to 
a client if the cost is an in-house charge for services; and (F) the relationship and past course of 
conduct between the lawyer and client.”  One thing to  note  is  that  this subsection expressly  
provides  that  when  the  parties  have  a  written  contract  in  which  the  method  is established 
for charging costs, the costs charged thereunder shall be presumed reasonable.  


 
In The Florida Bar v. C., 820 So.2d 891 (Fla. 2002), the Florida Supreme Court 


consolidated its review of two complaints filed by the Florida Bar, alleging that in two separate 
instances, an attorney had charged clients a clearly excessive fee. In the first instance, the lawyer 
charged a divorce client $3,340 for looking up some attorney addresses, sending out 14 form 
letters, and ultimately obtaining no results for his client. Id.  In the second instance, the attorney 
charged another client $11,080 for handling a simple estate. Id. In both instances, the Court 
found that the fees were clearly excessive and ordered 91-day suspensions, to run concurrently. 
Id. The attorney was further required to pay restitution to his clients, in the amount of the fee 
portion that was deemed clearly excessive, plus interest, before he could be reinstated to the 
practice of law. Id. 


 
C.        Contingency Fee Agreements. 


 
Contingency fee agreements are prohibited “in a domestic relations matter, the payment 


or amount of which (fee) is contingent upon the securing of a divorce (dissolution of marriage) 
or upon the amount of alimony or support, or property settlement in lieu thereof” (See RPC 4-
1.5(f)(3)(A)).  A comment to the Rule approved in 2006 provides that: 


 
“This provision does not preclude a contract for a contingent fee 
for legal representation in connection with the recovery of post- 
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judgment balances due under support, alimony or other financial 
orders because such contracts do not implicate these same policy 
concerns.” 


 
In King v. Young, Berkman, Berman & Karpf, P.A., 709 So.2d 572 (Fla. 3d DCA 


1998), the Court held that a law firm’s retainer agreement that expressly made a portion of the 
attorneys’ fee to be charged by the firm contingent upon the results to be obtained, was void and 
unenforceable in its entirety. The Court did state, however, that “when a fee agreement between 
attorney and client fails to comply with the Rules Regulating the Florida Bar, the attorney is 
entitled to recover (for its services) on the basis of quantum meruit.” Id. 
 


The attorneys’ fee in a dissolution of marriage action may be made contingent upon the 
Court ordering the opposing spouse to pay the fee. (See Professional Ethics of the Florida Bar 
Opinion 87-3). 


 
One thing to note is that as Florida has abolished interspousal immunity, tort claims are 


being filed in dissolution of marriage actions. Some attorneys may be tempted to take these tort 
claims on a contingency fee basis. To be able to do so, a written fee agreement, prepared in 
accordance with RPC 4-1.5(f)(4), is required. Oral contingency fee agreements are unethical per 
se. 


 
D.        Nonrefundable Retainer Fees. 


 
Although there is no requirement that a fee agreement be done in writing, Rule 4-1.5(e) 


requires that any nonrefundable fee shall be confirmed in writing and explain the intent of the 
parties as to the nature and amount of the nonrefundable fee. One thing to note though is that the 
client does not have to sign the writing explaining nonrefundable fees. It is sufficient for a lawyer 
to send a letter to the client outlining nonrefundable fees. See Comment to RPC 4-1.5. 


 
An agreement between an attorney and a client for the payment of a nonrefundable 


retainer or minimum fee for representation will generally be enforced. RPC 4-1.5(d). See also 
Bain v. Weiffenbach, 590 So.2d 544 (Fla. 2d DCA 1991). The exception is where the amount in 
question is clearly excessive. RPC 4-1.5(a). Illustrative is the comment to RPC 4-1.16 which 
provides: 


 
Upon termination of representation, a lawyer should refund to the 
client any advance payment of a fee that has not been earned.  This 
does not preclude a lawyer from retaining any reasonable 
nonrefundable fee that the client agreed would be deemed earned 
when the lawyer commenced the client’s representation. 


 
E.             Division of Fees Between Lawyers of Different Firms. 


 
RPC 4-1.5(g) permits the division of legal fees between lawyers of different firms only 


where the total fee is reasonable and the division is in proportion to the services performed by 
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each lawyer; or by written agreement with the client in which each lawyer assumes joint legal 
responsibility for the representation and agrees to be available for consultation with the client 
and the agreement fully discloses that a division of fees will be made and the basis upon which 
the division of fees will be made. 


 
F.        Unit Billing. 


 
Unit billing is a practice where an attorney bills a predetermined number of minutes for a 


given task. This practice has been disapproved by the Third District Court of Appeal in the cases 
of Hollub v. Clancy, 706, So.2d 16 (Fla. 3d DCA 1997), Browne v. Costales, 579 So.2d 161, 
162 (Fla. 3d DCA), rev. denied, 593 So.2d 1051 (Fla. 1991) and Nickerson v. Nickerson, 608 
So.2d 835 (Fla. 3d DCA 1992), rev. denied, 621 So.2d 432 (Fla. 1993) and by the Fourth 
District Court of Appeal in the case of Carlson v. Carlson, 639 So.2d 1094 (Fla. 4th DCA 
1994). Because Unit billing fails to give regard for actual time spent on true legal work, it creates 
an “excessive fee” under RPC 4-1.5(a). See also Florida Bar v. R., 574 So.2d 60 (Fla. 1990), 
cert. denied, R. v. Florida Bar, 502 U.S. 811 (S. Ct. 1991). 


 
G.       Additional Fees. 


 
A provision in a fee agreement which provided for a potential “additional fee” after the 


Final Judgment was entered was rejected by the Second District Court of Appeals in May v. 
Sessums & Mason, 700 So.2d 22 (Fla. 2d DCA 1997), pet. for rev. den. 705 So.2d 571 (Fla. 
1998), because the fee agreement was drafted in a manner whereby the obligation to pay 
additional fees was permissive, not mandatory. The Court in May did not express “approval or 
disapproval” for this type of fee arrangement, and extreme caution should be used in drafting any 
provision for an “additional fee.” Id. at 22. Further, the total fee must not be an “excessive fee” 
under RPC 4-1.5 (a). For a discussion concerning so called “bonus” provisions in retainer 
agreements, see King v. Young, Berkman, Berman & Karpf, 709 So.2d 572 (Fla. 3d DCA 
1998), rev. denied, Young, Berkman, Berman & Karpf, v. King, 725 So.2d 1111 (Fla. 1998). 
 


While it is ok to accept small, token gifts, such as holiday gifts, from clients, a lawyer 
should not accept substantial gifts from a client. Under Rule 4-1.8(c) a lawyer shall solicit not 
any substantial gift from a client unless the lawyer (or other recipient of the gift) is related to, or 
maintains a “close familial relationship” with the client. RPC 4-1.8(c).  


 
H.       Interest. 


 
An attorney may charge a client a lawful rate of interest on overdue (liquidated) fees or 


costs so long as there is either 1) a written agreement with the client authorizing the attorney to 
charge interest or, 2) reasonable prior notice furnished to the client that interest is to be charged. 
The Florida Bar Ethics Committee determined sixty (60) days to constitute reasonable notice.  
See Ethics Opinions 86-2 and 71-26. Caution should be exercised as cumulative charges which 
exceed the legal limits are both illegal and improper. See Florida Bar v. Dunagan, 565 So.2d 
1327, (Fla. 1990), where a sixty (60) day suspension was imposed for charging interest on a 
cumulative basis rather than just on the underlying principal. 
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I.         Payment of Fees and Costs from Third Party. 


 
Governed by RPC 4-1.8(f). 
 
SCENARIO: Your client is the impecunious spouse, however her parents are willing to 


foot the bill. Can the Lawyer accept payment from mom and dad? 
 
ANSWER: Only under the following circumstances: 
 


  (1) The client gives informed consent; 
 
(2)       There is no interference with the Lawyer’s independence of professional 


Judgment or with the client-lawyer relationship; and 
 


(3)       Information relating to representation is protected as required by Rule 4- 
1.6 (Confidentiality of Information). 
 


A lawyer is prohibited from permitting the person paying for lawyer’s services to direct or 
regulate the lawyer’s professional judgment without the consent of the client. RPC 4-5.4(d).  


 
A lawyer must also be aware of potential conflicts of interest that may arise between a 


client and a payor. In such a situation, a lawyer must follow RPC 4-1.7 which notes that a 
conflict of interest exists if there is significant risk that the lawyer’s representation of the client 
will be materially limited by the lawyer’s own interest in the fee arrangement or by the lawyer’s 
responsibilities to the third-party payer. The attorney may only continue the representation with 
the written informed consent of the affected clients. See Comment to RPC 4-1.7. 


 
VI.      COMMUNICATION WITH ADVERSE PARTY. 
 


While it is preferable that an attorney represent the adverse spouse, nothing in either the 
Florida Statutes or in Florida case law requires that an adverse spouse be represented by counsel, 
and he or she may represent his or her own self. A person is considered unrepresented “unless the 
opposing lawyer knows of or has been provided with, a written notice of appearance.” RCP 4-
4.3(b). 


 
How does the attorney deal with an adverse party who is not represented by counsel? 


When a client’s spouse calls stating that he or she is representing his or herself, this is a “red 
alert” situation.  It is essential that the attorney define his or her role to the unrepresented person 
as the attorney for that person’s spouse only. The only permissible advice that may be given to 
an unrepresented person is to obtain counsel. If at all possible, the advice to obtain counsel 
should be given in writing to the unrepresented person. If an unrepresented spouse asks for the 
attorney’s opinion on any matter relating to the pending proceedings, or for an explanation of the 
law, the attorney must decline comment. By refraining from responding to the unrepresented 
spouse’s inquiries, the attorney insures that the unrepresented spouse is not relying, knowingly or 
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unknowingly, on the statements of the attorney. 
 
Rule 4-4.3 of the RPC provides that “In dealing on behalf of a client with a person who is 


not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. 
When   the   lawyer   knows   or   reasonably   should   know   that   the   unrepresented   person 
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to 
correct the misunderstanding.” 


 
When a case is settled, and a client’s spouse is unrepresented, the Agreement should be 


mailed to the unrepresented spouse with a letter stating that the Agreement should be taken to an 
attorney for a complete review and explanation of its contents. To avoid possible future claims 
that the Agreement was a product of coercion, duress or undue influence, the letter to the 
unrepresented spouse should also require that the Agreement be executed by the unrepresented 
spouse somewhere other than the office of the attorney for the represented spouse. 


 
When a case is contested, the attorney must continue to exercise sound professional 


judgment in communicating with the opposing party who chooses self-representation. In Florida 
Bar v. Uhrig, 666 So.2d 887 (Fla. 1996), an attorney who wrote “an insulting and highly 
unprofessional letter” to an opposing party in connection with a post-judgment child support 
proceeding was disciplined with a public reprimand. The letter violated Rule 4-8.4(d) of the RPC 
which prohibits an attorney from engaging in conduct prejudicial to the administration of justice. 
Objectionable conduct under this Rule includes conduct which knowingly, or through callous 
indifference, is calculated to disparage, humiliate or discriminate against litigants, on any basis. 


 
As  a  general  rule,  an  attorney  may  not  communicate  about  the  subject  of  the 


representation with a person who the attorney knows is represented by counsel, absent consent of 
the other attorney. See RPC 4-4.2. It is your duty to ask an unrepresented spouse whether they 
have sought counsel prior to any communication. If they answer yes, communication must cease 
and must be directed only to their attorney. 


 
VII.     PROFESSIONALISM. 


 
A.        Duty to Expedite Litigation. 


 
Scenario: The Trial Judge has entered a temporary support Order extremely favorable 


(financially) to the client, such that the client is “in no hurry” to get divorced. 
 


Issue: Whether the lawyer may delay the case so the client may reap the benefits of the 
temporary support Order? 


 
Answer: Rules Regulating the Florida Bar: RPC 4-3.2 provides that “A lawyer shall 


make reasonable efforts to expedite litigation consistent with the interests of the client.” The 
Comment to the Rule provides, “Realizing financial or other benefit from otherwise improper 
delay in litigation is not a legitimate interest of the client.” 
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B.        Duty to the Court. 
 


One of the most troublesome situations a lawyer can be confronted with is what to do 
when a client tells the lawyer that he or she intends to lie (give false testimony) to the Judge or 
adverse party’s lawyer. Sometimes the attorney does not know about the false testimony until 
after the client utters same. In either case, it is essential that the attorney take appropriate 
“remedial measures.” 


 
RPC 4-3.3, CANDOR TOWARD THE TRIBUNAL, provides: 
 
(a) False Evidence; Duty to Disclose. A lawyer shall not knowingly: 


 
(1) make a false statement of fact or law to a tribunal or fail to correct a false 


statement of material fact or law previously made to the tribunal by the 
lawyer; 


 
(2) fail to disclose a material fact to a tribunal when disclosure is necessary to 


avoid assisting a criminal or fraudulent act by the client;  
 


(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; or 


 
 
 


(4) offer evidence that the lawyer knows to be false. A lawyer may not offer 
testimony that the lawyer knows to be false in the form of a narrative unless 
so ordered by the tribunal. If a lawyer, the lawyer’s client, or a witness 
called by the lawyer has offered material evidence and the lawyer comes to 
know of its falsity, the lawyer shall take reasonable remedial measures 
including, if necessary, disclosure to the tribunal. A lawyer may refuse to 
offer evidence that the lawyer reasonably believes is false. 


 
When the client states to the lawyer that he or she intends to give false testimony, the 


attorney must counsel the client not to do so. If that fails, the attorney should seek to withdraw 
from representing the client. When he actually gives false testimony, the attorney must 
remonstrate with the client confidentially, and counsel the client to recant the false testimony. If 
that fails, the attorney should seek to withdraw from representing the client if that will remedy 
the situation. If the withdrawal by the attorney from the client’s representation will not remedy 
the situation, and the attorney determines that disclosure is the only way to avert a fraud on the 
Court, the attorney should make disclosure to the court. It is then for the Court to determine what 
should be done. See Comment to RPC 4-3.3. 


 
If the attorney knowingly permits a witness to offer false testimony, the attorney will be 


subject to discipline. See Florida Bar v. C., 794 So.2d 1278 (Fla. 2001), where an attorney 
was suspended from the practice of law for a period of one year when the attorney knowingly 
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permitted the witness to offer false testimony to the Court; the Court noted, however, that absent 
any aggravating or mitigating factors, disbarment is the presumptive sanction for knowingly 
presenting false testimony in judicial proceedings. The rule essentially places the duty on the 
lawyers to screen witnesses and avoid specific areas of testimony which he knows will involve 
mistruths to the court. The lawyer has this duty regardless of the client’s wishes. See Comment to 
RPC 4-3.3.   


 
Further, if the attorney himself offers false testimony to a tribunal, the attorney will be 


subject to discipline.  See Florida Bar v. L., 774 So.2d 675 (Fla. 2000), where an attorney was 
suspended for ninety-one (91) days for intentionally misrepresenting to a judge, on two separate 
occasions, the reason he was unable to attend a deposition. Other recent examples include The 
Florida Bar v. A., 60 So.3d 1016 (Fla. 2011) (where an attorney was disbarred for knowingly 
making false statements to a Judge and the Florida Bar representatives regarding his conduct in a 
class action representation); The Florida Bar v. H., 84 So.3d 292 (Fla. 2012) (where the 
Supreme Court upheld a 91 day suspension from the practice of law, as well as imposition of 
one-year probation because the lawyer for telling the court that he made certain business records 
available to a tenant in a commercial tenant dispute when he had in fact denied the tenant access 
to those records); The Florida Bar v. K., 99 So.3d 918 (Fla. 2012) (where the attorney was 
suspended from the practice of law for one year for making false and misleading statements in 
sworn testimony that she specialized in family law and further disparaging client and revealing 
confidential information). 


 
Similarly, RPC 4-3.4(a) provides that “ [a] lawyer shall not ... unlawfully obstruct another 


party’s access to evidence or otherwise unlawfully alter, destroy, or conceal a document or other 
material  that  the  lawyer  knows  or  reasonably  should  know  is  relevant  to  a  pending  or  a 
reasonably foreseeable proceeding; nor counsel or assist another person to do any such act.”  In 
The Florida Bar v. F., 818 So.2d 477 (Fla. 2002), a sixty day suspension, followed by one 
year of probation, was found to be appropriate discipline where an attorney knowingly and 
intentionally removed and concealed an exhibit at a deposition, that was relevant to the case and 
was foreseeable as trial evidence. 


 
 Some practical examples: 


 In Florida Bar v. D., 160 So.3d 838 (Fla. 2015), Respondent, Zana Holley Dupee, 
represented the wife in a dissolution action filed by her client’s husband.  Respondent’s client had a 
credit union account in her name only with $480,000 in it.  After the action was filed and after 
meeting with Respondent for representation, the client withdrew the funds, closed the account, and 
had the credit union issue her a check for $482,980.46, payable to “Parenting Education Charitable 
Trust.”  Respondent had suggested the name, knowing that no such charitable trust existed.  During 
the litigation, the husband’s attorney served on Respondent a request for production and standard 
family law interrogatories. After husband’s attorney was forced to file a motion to compel, 
Respondent finally answered, but did not include the check the wife had yet to deposit. The 
husband’s attorney took the wife’s deposition and elicited questions regarding money the husband 
had given to the wife during the marriage. The questioning brought out testimony the wife had 
withdrawn money from the account where that money was held along with other money and had 
issued a check for charity. The wife claimed she could not remember if the amount was less than 
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$200,000.  Shortly thereafter, the Respondent filed a corrective financial affidavit that disclosed the 
wife’s checking account had a balance of $437,422.04. After final judgment was entered, the 
husband was allowed to enter the marital home to collect various items including a coin collection.  
However, the former wife had removed the coins and given them to Respondent to prevent the 
husband from having them.  Respondent did not admit that she had the coins until she was ordered 
to produce them in a post-judgment contempt proceeding.   


Based on her conduct regarding the wife’s financial affidavit and interrogatory answers, the 
Respondent was found guilty of: (1) rule 3-4.3 (unlawful and dishonest acts are a cause for 
discipline); (2) rule 4-3.3(a) (making or failing to correct a false statement of material fact made to 
a tribunal); (4) rule 4-4.1 (making a false statement or failing to disclose a material fact); (5) rule 4-
8.4(a) and (c) (a lawyer shall not violate the Rules of Professional Conduct or do so through the 
acts of another and shall not engage in conduct involving dishonesty, fraud, deceit, or 
misrepresentation).  Based on her conduct regarding the husband’s request for production, the 
Respondent was found guilty of violating rule 4-3.4(a) (concealing or obstructing the opposing 
party's access to evidence) and rule 4-3.4(c)-(d) (disobeying the rules of the tribunal and failure to 
produce records or documents in response to discovery).  Based on her conduct regarding the 
wife’s deposition testimony, Respondent was found guilty of violating ]  rule 4-
3.3(a)(1) and (b) (failing to take remedial action to correct the false deposition testimony) and rule 
4-3.4(b) (assisting in the giving of false testimony).  Based on her conduct regarding the receipt of 
the coins, Respondent was found guilty of misconduct for violation of rule 5-1.1(e)-(f) (failure to 
give notice of receipt of property held in trust).  Respondent was suspended from the practice of 
law for one year.   


 Then, in Florida Bar v. C., 157 So.3d 283 (Fla. 2015), the Respondent, Mark Cohen, was 
hired to represent a criminal client at a resentencing hearing. The resentencing hearing was 
scheduled for March 28, 2012. The Notice of Hearing was sent to Respondent on March 15 and 
Respondent received the notice on March 19. That same day, Respondent filed a “Motion to 
Continue Resentencing Hearing and Notice of Unavailability” asserting that the notice was not 
reasonable as he did not have adequate time to prepare, and also that he was unavailable on the date 
of the resentencing hearing.  Respondent did not state whether the state was in agreement with the 
continuance, did not submit a copy of the motion to the judge, and did not set the motion for 
hearing.  Respondent did not appear at the hearing. All other parties appeared. The Florida 
Supreme Court found Respondent guilty of violating Bar Rule 4-1.3, which provides that a lawyer 
“shall act with reasonable diligence and promptness in representing a client”, and Bar Rule 4-8.4(d) 
which provides that a lawyer shall not “engage in conduct in connection with the practice of law 
that is prejudicial to the administration of justice.”  As a sanction, Respondent was ordered to 
receive a public reprimand and suspended from the practice of law for ten days.  


 Florida Bar v. M., 157 So. 3d 1020 (Fla. 2015):  Respondent, Jose Carlos Marrero, was the 
President and registered agent of Weston Professional Title Group, Inc. On December 13, 2005, 
Respondent accepted a $200,000 check from a client that Respondent told the client was to be used 
for a second mortgage loan by the borrowers. The evidence demonstrated that Respondent 
deposited the $200,000 check into his escrow account on December 15 and disbursed the funds the 
funds to the borrowers the next day.  The borrowers had not signed any agreements.  Respondent 
did not create the mortgage and note until three weeks after the funds had been distributed.  As 
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such, the lender’s interests were not protected.  Additionally, in the “second mortgage” Respondent 
had listed as collateral for the loan. However, when the note and mortgage were finally drafted in 
January the borrowers had no ownership interest in the property listed as collateral as they did not 
purchase the property until six days later. After purchasing the property, the borrowers stopped 
making payments on the loan. The Court found Respondent guilty of three violations of rule 4-
8.4(c):  (1) “by drafting, executing, and witnessing a mortgage loan document containing the 
misrepresentation that the borrowers had the legal authority to encumber the property”; (2) “due to 
his deliberate omissions and knowing failures to report important information to [the] lender”; (3) 
Respondent also violated his fiduciary responsibilities to the bank who performed the closing.  The 
Court found Respondent guilty of one violation of rule 5-1.1(b), which provides that “[m]oney or 
other property entrusted to an attorney for a specific purpose . . . is held in trust and must be 
applied only to that purpose.”  The Court referred the matter to the referee to hold a hearing to 
consider the appropriate sanctions. 


 In Florida Bar v. M., 192 So.3d 23, (Fla. 2016), the follow up case to Florida Bar v. M., 
157, So. 3d 1020 (Fla. 2015), the referee held the hearing to determine appropriate sanctions. 
The referee recommended a ninety (90) day suspension, combined with a three (3) year 
probationary period to follow, payment of costs in the amount of $11,573.24, and the completion 
of certain rehabilitative classes.  The Supreme Court did not follow the recommendations of the 
referee, and instead held that Mr. Marrero should be suspended from the practice of law for a 
period of three (3) years, and obligated to pay the costs.  In making her recommendation, the 
referee considered three (3) standards – 4.12, 4.52 and 7.2 – that address the improper handling 
of client property, lack of competence, and violating duties owed as a professional. The referee 
additionally considered 5.11(f) providing that disbarment is appropriate when a lawyer 
intentionally lies, deceives, or misrepresents so that it seriously and negatively reflects on the 
attorney’s fitness as a lawyer.  The Supreme Court found that the referee considered the correct 
standards, but believed the actions of Mr. Marrero were serious enough to warrant the three (3) 
year suspension, and proof of rehabilitation at the end of the three (3) year period of suspension. 
 


C.        Duty to Maintain Professional Conduct. 
 


In a contested dissolution of marriage action the advocates must be especially cautious to 
conduct themselves at all times in a manner which promotes the dignity of the profession. When 
an attorney has become emotionally involved in the client’s cause, in the pursuit of a just result, 
it is appropriate that the attorney stand back and reassess the situation. If what the attorney has 
perceived as zeal is actually “hard ball” or “sharp practice” then the client, the Court and the 
profession all suffer. An attorney should always be in control of his or her own emotions and 
should treat the opposing counsel, all parties, and the court with dignity and respect. See State 
Industries, Inc. v. Jernigan, 751 So.2d 680 (Fla. 5th DCA 2000), (citing Florida Bar v. M., 699 
So.2d 1357 (Fla. 1997)). Other recent examples from case law include: The Florida Bar v. T., 
944 So.2d 219 (Fla. 2006) (suspending attorney who grabbed medical records from opposing 
counsel and berated a hospital employee, which led the hospital to call security); The Florida 
Bar v. R., 40 So.3d 35 (Fla. 2010) (where lawyer was suspended because, during a videotaped 
deposition, he yelled at opposing counsel, attempted to run around a table towards opposing 
counsel, and tore up and threw an exhibit sticker at opposing counsel). Despite all the emphasis 
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placed on maintaining professional conduct while engaging in the practice of law, some lawyers 
seem to never learn and their actions result in their suspensions from the bar. A lawyer was 
suspended for two years as a result of his professional misconduct See The Florida Bar v. N., 
132 So.3d 77 (Fla. 2013) (where the a two-year suspension and public reprimand was imposed 
against a lawyer who was found guilty of violating RPC 4-3.5 and 4-8.4 for making false and 
reckless statements and due to his combative demeanor and unprofessional behavior towards the 
judges and opposing counsel). 


 
An attorney must never intentionally deceive opposing counsel or the Court. (See RPC 4- 


4.1). When an attorney acts in an uncooperative or discourteous manner, the result almost always 
is increased litigation costs. 
 


Members of The Florida Bar are held to the highest ethical standards. There is no place 
for bigotry or discrimination within our profession. Rule 4-8.4(d) of the RPC prohibits an 
attorney from engaging in conduct in connection with the practice of law that is prejudicial to the 
administration of justice including conduct which knowingly, or through callous indifference, 
disparages, humiliates or discriminates against litigants, jurors, witnesses, court personnel, or 
other lawyers on any basis, including, but not limited to, on account of race, ethnicity, gender, 
religion, national origin, disability, marital status, sexual orientation, age, socioeconomic status, 
employment, or physical characteristic. See also Florida Bar v. N., 734 So.2d 393 (Fla. 
1999), where an attorney was disciplined for making “inappropriate, frivolous, disparaging 
and/or disrespectful remarks concerning opposing counsel.” 


 
D.        Duty to Litigate in Good Faith. 


 
An attorney must not file pleadings or motions in bad faith. Rule 2.515(a) of the Florida 


Rules of Judicial Administration provides that an attorney’s signature on a pleading or paper 
constitutes a “certificate” by that attorney that to the best of the attorney’s knowledge, 
information and belief that there is good ground to support it and that it has not been filed for 
delay purposes. The Rule further provides for the striking of a pleading or a paper which is filed 
with the intent to defeat the purpose of the Rule. 


 
In Patsy v. Patsy, 666 So.2d 1045 (Fla. 4th DCA 1996), the Court affirmed a trial court’s 


order taxing attorney’s fees and costs against an attorney for filing a motion in bad faith, citing 
the court’s “inherent power” to do so.  Accordingly, counsel must make every effort to assure 
that all motions filed have a tenable legal and factual basis and are filed in good faith so as to 
avoid incurring such a sanction.  See also Smallwood v. Perez, 735 So.2d 495 (Fla. 3d DCA 
1999), rev. denied Smallwood v. Perez, 735 So.2d 1287 (Fla. 1999), Sanchez v. Sanchez, 435 
So.2d 347, 350 (Fla. 3d DCA 1983), and Emerson Realty Group, Inc. v. Shanze, 572 So.2d 
942 (Fla. 5th DCA 1990). 
 


The Court’s “inherent power” was the basis for affirming a lower tribunal’s order taxing 
attorneys’ fees and costs against an attorney who failed to attend a court-ordered mediation 
session and who told his clients that they did not have to attend. David S. Nunes, P.A.   v. 
Ferguson, 703 So.2d 491 (Fla. 4th DCA 1997). Although the Court has “inherent power” to tax 
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attorney’s fees and costs against an attorney who acted in bad faith, the Court must expressly find 
that there was vexatious conduct or bad faith litigation. See Hallac v. Hallac, 88 So.3d 253 (Fla. 
4th DCA 2012) (the DCA found that the trial court abused its discretion in awarding attorney’s 
fees holding that the refusal to settle the case in and of itself cannot be the basis for an award of 
attorney’s fees against the refusing party. There must be vexatious conduct or bad faith 
litigation); Diaz v. Diaz, 826 So.2d 229 (Fla. 2002) (where the Supreme Court quashed a trial 
court’s order awarding attorney’s fees noting that despite a general finding of bad faith conduct, 
the record did not support a finding of specific acts of bad faith against counsel, and the lawyer’s 
failure to force his or her client to settle a colorable claim does not amount to “bad faith” 
justifying the imposition of attorney’s fees against the attorney). 


 
 In Florida Bar v. P., 153 So.3d 894 (Fla. 2014), the Florida Bar filed a petition in which 
they asserted facts and presented an affidavit that established that “restrictions on respondent’s 
privilege to practice law are necessary for the protection of the public.”  On June 9, 2014, the Court 
issued an order to show cause why the Court should not find that Respondent had abused the legal 
system process.  Respondent filed a response to the order to show cause in which he argued that all 
of his filings and proceedings were presented in good faith and that he is remorseful.  However, the 
Court found that his response to the order to show cause contained the same meritless arguments 
Respondent had presented numerous times. Thus, the Court found that Respondent engaged in 
vexatious conduct in violation of Rules Regulating the Florida Bar 3-7.17.  The Florida Supreme 
Court instructed the Clerk of Court to reject any future pleadings, petitions, motions, documents or 
other documents from Respondent in response to Respondent’s repeated and vexatious filings.  
Respondent may have counsel file on his behalf if counsel believes the proceeding has merit and 
can be brought in good faith.  


 And, in Florida Bar v. R., 169 So.3d 1155 (Fla. 2015), Respondent, Erwin Rosenberg, was 
hired to represent several businesses being sued for breach of contract. Prior to Respondent’s 
appearance, the plaintiffs had filed a request to produce.  Several months after the clients had not 
complied, the court entered an order granting the plaintiff’s motion to compel.  The clients did not 
comply with this order. The court denied the plaintiff’s motion for contempt and ordered the clients 
to produce the documents within 5 days. In March 2007, plaintiffs filed a motion to compel 
production, for contempt, and for sanctions. A hearing was held in April where Respondent 
objected to the request to produce, arguing that the documents were not reasonably calculated to 
lead to admissible evidence.  The objection was overruled, the motion to compel was granted and 
the clients were ordered to comply within 15 days.  The next month, Respondent filed a motion for 
hearing, protective order, request for in camera inspection, and a stay for appellate certiorari 
review.  Respondent asserted that the documents contained trade secrets or confidential business 
information.  After a hearing, the judge denied Respondent’s Motions and overruled the objections.  
In June 2007, plaintiffs filed their 5th motion to compel production of documents and motion for 
contempt and sanctions. At a hearing on the motion, Respondent argued that he had produced some 
of the documents requested and he alleged he produced all that his clients had given him.  The 
judge granted the plaintiff’s motion and ordered the documents produced within eight days, and the 
failure to do so could result in striking of Respondent’s pleadings.  After the hearing Respondent 
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filed a response to the request for production in which he objected to production on the grounds 
that the request was overbroad and burdensome, and would violate trade secrets and business 
confidentiality.  Plaintiffs filed another motion to compel and for sanctions which was granted.  An 
evidentiary hearing was ordered on an order to show cause why Respondent should not be 
sanctioned for his bad faith conduct.  Respondent withdrew from representation.  Following the 
order to show cause hearing, the judge entered an “Order Imposing Attorney’s Fees for Bad Faith 
Conduct.”   


The Florida Supreme Court found that Respondent was guilty of violating Bar Rules 4-1.1, 
for failure to act competently on behalf of his clients; 4-3.4(d) for failure to comply with circuit 
court orders compelling production; and 4-8.4(d) because his failure to comply with said orders 
was detrimental to the administration of justice.  The Court found that a one year suspension from 
the practice of law was appropriate.   


E.        Conduct by Counsel Unconnected with the Practice of Law. 
 


This can essentially be viewed as the duty to live in good faith. Attorneys must act 
professionally and ethically in their personal (as differentiated from their professional) lives. 
Certain conduct reflects adversely on an attorney’s fitness to practice law. A lawyer shall not 
commit any criminal act or other offenses including dishonesty, fraud, the willful failure to file 
an income tax return, improperly influence a government agency or official to achieve results, 
offenses involving violence, engaging in sexual conduct with a client, or causing serious 
interference with the administration of justice. Much of this conduct may not have an adverse 
effect on one’s ability to practice law, but the conduct does speak to the moral fitness and 
professionalism of the attorney who is to hold him/ herself to the highest moral and professional 
standards. 


 
Offenses of Domestic Violence are considered to be conduct which reflects adversely on 


an attorney’s fitness to practice law, and which subjects the attorney to discipline. See Florida 
Bar v. S., 631 So.2d 1081, (Fla. 1994). The issuance of eight (8) checks dishonored for 
insufficient funds and one (1) check which was dishonored because the account on which it was 
drawn was closed was found to be in violation of Rules 4-8.4(c) and (d) of the Rules Regulating 
the Florida Bar.  Florida Bar v. K., 730 So.2d 1273 (Fla. 1998). 


 
The misrepresentation of income by a Former Husband (an attorney) in proceedings 


brought against him to collect alimony, was found to be in violation of Rule 4-3.3(a)(1) (false 
statement of material fact to a tribunal) and Rule 4-8.4(c) (conduct involving dishonesty, fraud, 
deceit or misrepresentation) of the Rules Regulating the Florida Bar. Florida Bar v. C., 725 So. 
2d 360 (Fla. 1998). 
 


Rule 4-8.4(h) of the Rules Regulating the Florida Bar prohibits an attorney from willfully 
refusing to timely pay a child support obligation, as determined by a Court of competent 
jurisdiction. 
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VIII.   MALPRACTICE CONCERNS. 
 


The Florida Supreme Court has stated that there is a “fine line between attorney 
malpractice and ethical misconduct.” Florida Bar v. L., 612 So.2d 582 (Fla. 1993). See also 
Florida Bar v. N., 384 So.2d 1264 (Fla. 1980). In domestic litigation, the attorney will often be 
faced with issues such as tax liability, bankruptcy, tort liability, insurance and innumerable 
ancillary issues. If the lawyer is not proficient in these areas the lawyer should either 
decline to represent the client in the matter or, after disclosure to and consent by the client, 
associate co-counsel competent in the areas of concern. 


 
In Noris v. Silver, 701 So.2d 1238 (Fla. 3d DCA 1997), Florida's Third District Court of 


Appeal held that if there is an express or an implied agreement between a "working" and a 
"referring" attorney to divide a fee in a case, the referring attorney will be held liable for 
malpractice committed by the working lawyer. The theory of liability is based upon joint venture 
principles.  Id.  See also Rule 4-1.5(g) RPC.  The question of whether a “referring” attorney may 
be  held  civilly  liable  for  the  “working”  attorney’s  malpractice  in  the absence  of a  written 
agreement as required by Rule 4-1.5(g) RPC was certified by the Noris Court. Id. Therefore, as 
stated in Rule 4-1.5(g), each lawyer assumes joint legal responsibility for the representation. 


 
Florida   Statute   §95.11(4)(a)(2013)   provides   that   the   Statute   of   Limitations   for 


professional malpractice is two (2) years from the time the cause of action is discovered or 
should have been discovered with the exercise of due diligence. 


 
IX.      FLORIDA STANDARDS FOR IMPOSING LAWYER SANCTIONS. 


 
Florida’s Standards for Imposing Lawyer Sanctions were approved by the Florida Bar’s 


Board of Governors in 1986 and last updated in November 2000. A complete set is available at 
www.floridabar.org under the “lawyer Regulation” tab on the left side of the page. These 
standards require that a tribunal imposing sanctions on an attorney for ethical violations ask the 
following four questions: 


 
(1) What ethical duty did the lawyer violate? (A duty to a client, the public, the legal 


system, or as a professional?) 
 
(2) What was the lawyer’s mental state? (Did the lawyer act intentionally, knowingly, or 


negligently?) 
 
(3) What  was  the  extent  of  the  actual  or  potential  injury  caused  by  the  lawyer’s 


misconduct (Was there a serious or potentially serious injury?) and 
 
(4) Are there any aggravating or mitigating circumstances? 
 


In determining the nature of the ethical duty violated, the standards assume that the most 
important ethical duties are those owed by attorneys to their clients, including duties of loyalty, 
diligence, competence, and candor.   A complete copy of the Standards for Imposing Lawyer 
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Sanctions  can  be  viewed  at  www.flabar.org  (click  Regulation  link  and  then  click  link  to 
Standards for Lawyer Sanctions). 


 
General guidelines on how Florida’s Standards for imposing Lawyer Sanctions are to be 


applied can be found in The Florida Bar v. S., 892 So.2d 1002 (Fla. 2004): 
 


1. Admonishment is the appropriate sanction when a lawyer is negligent and 
fails to act with reasonable diligence in representing a client and causes 
little or no actual or potential injury to a client. 
 


2. Public reprimand is the appropriate sanction when a lawyer is negligent 
and fails to act with reasonable diligence in representing a client and 
causes injury or potential injury to a client. 
   


3. Suspension is the appropriate sanction when a lawyer (a) knowingly fails 
to perform services for a client or engages in a pattern of neglect and (b) 
causes injury or potential injury to a client.  
  


4. Disbarment is the appropriate sanction when a lawyer (a) abandons his or 
her law practice or knowingly fails to perform services or engages in a 
pattern of neglect and (b) causes serious or potentially serious injury to a 
client. 


 
 
X.        EX PARTE COMMUNICATIONS. 


 
What should an attorney do when a Judge calls, following the completion of a trial, to 


advise the attorney of the Judge’s ruling and to ask the attorney to prepare the Final Judgment? 
This was the scenario presented in Smith v. Smith, 558 So.2d 440 (Fla. 4th DCA 1990) and is 
governed by the Code of Judicial Conduct Canon 3(7) which states that “a judge shall not 
initiate, permit, or consider ex parte communications, or consider other communications made to 
the judge outside the presence of the parties concerning a pending or impending proceeding.” 


 
In Smith, after the Trial in a dissolution of marriage proceeding, the Judge telephoned 


counsel for the Husband, explained his ruling and requested preparation of a proposed Final 
Judgment. Counsel for the Wife was not included in this telephone conversation. In its opinion, 
the 4th District Court of Appeals stated that “an ethical question arises whenever a Trial Judge 
communicates ex parte to direct one party in the preparation of a proposed order.” The Appellate 
Court held that instructions for the Final Judgment should be given in the presence of all 
interested parties, or, in writing with a copy to all interested persons. See also Hickok v. Hickok, 
639 So.2d 1034 (Fla. 5th DCA 1994) (“the entry of the judgment nunc pro tunc, after discussing 
the matter ex parte with the former husband’s attorney and not giving former wife’s attorney an 
opportunity to be heard, requires reversal). 
 
XI.      DUTY TO REPORT PROFESSIONAL MISCONDUCT. 







{11/9/2015 Clients REVISED ETHICS MATERIALS 00289410.DOCX  } 


 
If  a  lawyer  acquires  knowledge  that  another  lawyer  (or  a  Judge)  has  committed  a 


violation of the Rules of Professional Conduct that raises a “substantial question as to that 
lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects” disclosure of that 
knowledge must be made to the appropriate authority. See RPC 4-8.3.  


 
Despite this, Rule 4-8.3(c) allows for certain confidences to be preserved. The rule does 


not require disclosure of information: 1) otherwise protected by rule 4-1.6; 2) gained by a lawyer 
while serving as a mediator or mediation participant if the information is privileged or 
confidential under applicable law; or 2) gained by a lawyer or judge while participating in an 
approved lawyers assistance program unless the lawyer’s participation in an approved program is 
part of a disciplinary sanction, in which case a report about the lawyer who is participating is part 
of a disciplinary sanction shall be made to the appropriate disciplinary agency. 


 
 
XII.   LIMITED REPRESENTATION. 


 
In domestic litigation, attorneys can be faced with issues such as tax liability, bankruptcy, 


tort liability, insurance and a number of other ancillary issues. If the lawyer is not proficient, 
he/she must decline representation or associate a co-counsel (after disclosure to and consent by 
the client) who is competent in the area of concern.  


On November 13, 2003, the Florida Supreme Court approved a new rule, Florida Family 
Law Rule of Civil Procedure 12.040, which sets forth the criteria and guidelines for limited 
representation in family law cases. See Amendments to the Rules Regulating the Florida Bar 
and the Florida Family Law Rules of Procedure (Unbundled Legal Services) 860 So.2d 394 
(Fla. 2003).  In brief, Rule 12.040 addresses 1) ways in which an attorney may be the attorney of 
record for only part of a proceeding; 2) circumstances in which an attorney must obtain court 
permission to either withdraw or limit the scope of his or her representation; 3) how to end 
representation when the subject of a limited representation is concluded; 4) information a pro-se 
litigant must provide for situations where an attorney is only assisting in the preparation of 
pleadings; and 5) information an attorney making a limited appearance must provide on the 
signature page of pleadings.  Id. 


To prevent conflicts and inconsistencies with the Rules or Professional Conduct, the 
Florida Supreme Court simultaneously approved changes to RPC 4-1.2, RPC 4-4.2, and RPC 4-
4.3. The change to RPC 4-1.2, which addresses the objectives and scope of representation, 
amends the rule to provide guidelines as to what limitations on representation are reasonable.  
The amendments specify that regardless of the scope of representation, an attorney still owes 
clients the entire ethical duties attendant to the attorney-client relationship. The amendments 
additionally set forth affirmative acts that must be taken by attorneys in cases of limited 
representation. For example, attorneys must indicate, “prepared with the assistance of counsel,” 
on any documents submitted to the Court as part of a limited representation and must advise 
clients as to how RPC 4-4.2 will apply to their case. Id. 
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RPC 4-4.2 addresses communication with persons represented by counsel.  This rule was 
amended to add a new section, RPC 4-4.2(b), which addresses how communication should occur 
in situations where limited representation is being provided.  The language of RPC 4-4.2(b) reads 
as follows: 


An otherwise unrepresented person to whom limited representation 
is being provided or has been provided in accordance with Rule 
Regulating the Florida Bar 4-1.2 is considered to be unrepresented 
for purposes of this rule unless the opposing lawyer knows of, or 
has  been  provided  with,  a  written  notice  of  appearance  under 
which,  or  a  written  notice  of  time  period  during  which,  the 
opposing lawyer is to communicate with the limited representation 
lawyer as to the subject matter within the limited scope of 
representation. 


 
In parallel, Rule 4-4.3, which addresses dealings with unrepresented parties, added a new 


section, 4-4.3(b), which replicates the language set forth in RPC 4-4.2(b).   
 
 
XIII.   BOUNDS OF ADVOCACY. 


 
In 2004, the Florida Bar’s Family Law Section published the Bounds of Advocacy: Goals 


for Family Lawyers (hereinafter referred to as the Bounds of Advocacy).  These guidelines were 
created for the primary purpose of assisting family law attorneys confronting professional and 
ethical dilemmas.  The Bounds of Advocacy guidelines are aspirational in purpose and are not 
mandatory.  This notwithstanding, it is the goal of the Bounds of Advocacy to encourage family 
law attorneys to aspire to a higher level of professionalism and ethical behavior, and to 
encourage efforts to reduce cost, delay, and emotional trauma associated with family law, as well 
as to encourage cooperative interaction between parties and attorneys. Copies of the Bounds of 
Advocacy can be obtained at the Family Law Florida website at 
www.familylawfla.org/pdfs.boundsRevised.pdf. 


 
XIV. 2013 AMENDMENTS. 
 
 While numerous changes have been proposed to the Rules Regulating The Florida Bar, the 
only changes to rules that have been adopted in 2013 deal with the rules regulating the 
advertisement of legal services.  Although not previously addressed in this material, I believe that 
it is important to take note of the various changes that have been made this year to the rules 
regarding the advertisement of legal services. With the expansion of the digital age, the internet, 
and various social networking websites, lawyers are now provided with a bigger medium than 
ever to advertise their services. Numerous social and professional networking websites, such as 
Facebook, Twitter, LinkedIn, and others, can be used for commercial purposes and provide an 
ever expanding medium for lawyers to advertise their services.  In light of this, and other factors, 
the Florida Bar has made numerous changes to subchapter 4-7 of the Rules of Professional 
Conduct addressing the advertisement of legal services. 
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The Florida Bar petitioned the Court to comprehensively amend the existing Subchapter 4-7 
by striking all current rules and adopting new Rules. The proposed rules changes are the result of 
an extensive study done by the Florida Bar in an attempt to make the rules more contemporary. 
After its study the Bar concluded that the existing lawyer advertising rules should be entirely 
restructured, focusing primarily on preventing the dissemination of misleading and unduly 
manipulative information. Furthermore, the proposals are designed to make the advertising rules 
more cohesive, easier for advertising lawyers to understand, and less cumbersome for the Bar to 
apply and enforce.  The new rules were adopted on January 31st, 2013 and took effect on May 1, 
2013.  


 
The old rules have been criticized as being unduly vague and inconsistent in their 


terminology. Over the last 10 years, the number of cases involving challenges to advertising rules 
comprised approximately 15% of the bar’s total litigation and over 30% of the average annual 
litigation cost. The Florida Bar believed that this was the result of the complexity and occasional 
ambiguity of the old rules. The new rules seek to provide simplicity, clarity, consistency, and 
defensibility of the lawyer advertising rules. The primary goals of the advertising regulation are: 


 
1. The protection of the public from false, misleading, or deceptive information by 


lawyers for the purpose of obtaining representation of prospective clients; 
 


2. The promotion of advertising that provides information that will assist a 
prospective client in making an informed and meaningful decision about the 
prospective client’s needs for legal services and about which lawyer can best fulfill 
those needs (protecting public access to knowledge about reasonably priced quality 
legal services); 
 


3. The Protection of the public from advertising that contributes to disrespect for the 
judicial system, including disrespect for the judiciary; 
 


4. The protection of the public from advertising that causes the public to have an 
inaccurate view of the legal system, of lawyers in general, or of the legal profession 
in general; 
 


5. To have enforcement that will not have an unreasonable economic impact on 
lawyers who provide information about legal services by methods that do not 
require expenditure of significant funds as compared to those who provide 
information about legal services by more expensive means; and 
 


6. To provide clear and simple guidelines and, to the greatest extent practicable, 
establish “bright line” standards, violation of which will likely be clear so that 
violation will justify the conclusion that violation was either intentional or the 
result of gross incompetence, thereby allowing imposition of a harsh penalty. 
 


The new rules are so substantially different from the previous rules that the Bar developed a 
whole new numbering system as they believed that the use of the same rule numbers could create 
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confusion in case law for many years. Instead of numbering the new rules as 4-7.1 through 4-7.13, 
as they were numbered before, the new rules would be numbered as 4-7.11-4-7.23. 


 
There are two major categories particularly affected by the new rules: online/website 


advertising; and information made upon request by a prospective client. The new rules 
specifically apply to websites and online advertising. The rules recognize websites as a medium 
for advertising and therefore websites are subject to the general lawyer advertising regulations. 
Although websites fall under the general advertising regulations, the Florida Bar recognizes the 
difficulty of treating websites the same as other forms of advertising for purposes of review by the 
bar. Websites can be extremely voluminous, some literally comprising of thousands of webpages. 
Therefore, websites are treated differently from other advertising media when it comes to filing 
and review requirements. Websites are exempt from filing requirements that call for 
advertisements to be filed at The Florida Bar headquarters for review. Although entire websites 
are exempt, a single feature of the website, such as a particular page, provision, statement, 
illustration or photograph contained on a website may be subject to review. Because an entire 
website cannot be submitted for review to receive an opinion from the Florida Bar, Rule 4-
7.19(f)(5) provides that a lawyer cannot be disciplined for potentially misleading or unduly 
manipulative or intrusive features of a website unless the bar has first informed the lawyer that the 
website violates the lawyer advertising rules, and the lawyer has had the opportunity to amend the 
website. This “take down” provision only applies to websites as lawyers cannot obtain an opinion 
regarding an entire website, and the provision does not apply to information that is inherently 
misleading, for which a lawyer may be disciplined without prior notice by the bar. 


 
The other change to make note of deals with information made upon the request of a 


prospective client. Prior to the 2013 amendments and new rules, advertising restrictions did not 
apply to communications between a lawyer and a prospective client if made at the client’s 
request. The new rules make information made upon request be treated as advertising media, 
subject to lawyer communication restrictions. Although subject to general restrictions, like 
websites, information made upon request is also exempted from the filing and review 
requirements that websites are exempt from. RPC 4-7.20 (e). 


 
XV.  2015 AMENDMENTS. 
 
1-3.3 (Official Bar Name and Contact Information) was amended to add the requirement that a 
lawyer must provide an official e-mail address to the bar, unless the lawyer is excused by the bar. 
Effective October 1, 2015.  
 
Rule 3-7.11(b) was amended to add the requirement that every Bar member provide the Bar with 
a valid e-mail address, unless that member has been exempted by the Bar or the court from using 
the electronic filing and e-service system for the state courts; that the Bar may serve notice of a 
formal Bar complaint via U.S. Postal Service certified mail or other method directed by the 
Supreme Court; and that all communication between the Bar, a respondent, and the respondent’s 
attorney during an investigation of a grievance case can be conducted by e-mail, unless the 
lawyer does not have an e-mail address.	Effective October 1, 2015. 
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4-1.5 Fees and Costs for Legal Services, the Supreme Court of Florida issued an order in case 
number SC14-2112, amending Rule 4-1.5, Rules Regulating The Florida Bar, adding subdivision 
(2) defining retainer, flat fee and advice fee; adding commentary that nonrefundable flat fees and 
nonrefundable retainers should not be deposited into trust, but advance fees must be held in trust 
until earned, and that nonrefundable fees can still be excessive; and moving commentary about 
contingent fees in criminal and domestic relations cases under the header "Prohibited contingent 
fees." Amendment was effective October 1, 2015. 
 
XVI.  2016 AMENDMENTS. 
 
4-1.1 (Competence) was amended to replace “shall” with “must” provide competent representation 
to a client. Competent representation requires the legal knowledge, skill, thoroughness, and 
preparation reasonably necessary for the representation. 


6-10.3 (Minimum Continuing Legal Education Standards) was amended to require that every non-
exempt member must complete a minimum of 33 credit hours of approved continuing legal 
education activity every three years, with five hours of those in approved ethics, professionalism, 
bias elimination, substance abuse, or mental illness awareness programs and three of the 33 credit 
hours must be in approved technology programs. 
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Goodwill: Attacking the Citadel (Pros and Cons) 
 


David Manz, Esq., Philip Shechter, CPA & Cecelia Garber, CPA 
 
 


Goodwill defined. 


 Goodwill within a business is the value of the business that exceeds the value of its 


tangible assets.  When making an equitable distribution determination of a business, the 


value of goodwill must be determined.  There are two types of goodwill, enterprise and 


personal, that arises as a result of name, reputation, customer patronage, location, products, 


and similar factors that have not been separately identified and/or valued, but which 


generate economic benefits. Personal goodwill applies to a particular individual rather than 


to the business that the individual owns: it is personal to the subject individual and cannot be 


transferred or sold.  Conversely, enterprise goodwill is derived from characteristics specific 


to a particular business, regardless of who owns or operates it.  Enterprise goodwill may be 


transferred or sold. When the goodwill value is considered personal, it is non-marital.   As by 


definition, the personal goodwill component of a business is non-marital, it must be 


separated from the value of the value of the business or practice prior to the distribution of 


the asset.  See Fla. Stat. §61.075.  These materials discuss the identification, value, and 


separation of goodwill.  


 The appropriate method of valuation of assets in a dissolution action is the fair 


market value, which is the price at which the asset would change hands between a willing 


buyer and a willing seller when the former is not under any compulsion to buy and the latter 


is not under any compulsion to sell, and with both parties having reasonable knowledge of 


the relevant facts.  Since no reasonable buyer would pay for personal goodwill, personal 







goodwill is deemed non-marital.  In other words, personal goodwill has no fair market value 


because the person that possesses the personal goodwill, i.e. the lawyer, the accountant, etc., 


will simply leave the business when it sells.  Evidence of goodwill is whether the 


clients/customers go to the business to see the individual.  If that individual where not there, 


would clients/customers go to the business? 


Goodwill identified. 


 Statutes and court decisions are either silent or vague as to how to identify 


personal and enterprise goodwill.  In making this determination, one should consider the 


following: the subject individual’s customer interactions, work hours, skill level; contract 


provisions such as non-compete provisions, if any exist; the reputation, age and health of 


individual; the business name, location, and age; and whether any prior industry transactions 


exist.  The following cases expand upon various aspects of the aforementioned factors. 


 Thompson v. Thompson, 576 So.2d 267 (Fla. 1991), the seminal case in Florida regarding 


the issue of goodwill and its potential allocation as part of the marital estate. There, the 


Florida Supreme Court defined goodwill as “the advantage or benefit of business has beyond 


the value of its property and capital." Importantly, Thompson followed the Missouri Supreme 


Court in drawing no distinction between a “professional” or a “traditional businessman” 


when defining goodwill. Thompson; Hansen v. Hansen, 738 S.W. 2d 429 (Mo. 1987).  The 


Supreme Court in Thompson established the method for valuing goodwill for the purpose 


of equitably distributing marital assets as using the “value of the practice which exceeds its 


tangible assets and which is the tendency of clients/patients to return to and recommend the 


practice irrespective of the reputation of the individual practitioner.” citing Hanson v. Hanson, 







738 S.W.2d 429 (Mo.1987).  The court further established that the fair market value 


approach to valuing businesses is best described as one of willing buyer would pay and what 


a willing seller would accept, neither party acting under duress for sale of the business. The 


excess over assets would represent goodwill. Critically, the court then noted that personal 


goodwill represented no more than probable future earning capacity which was not a proper 


consideration in asset distribution on dissolution.  Thompson, 576 So.2d at 270 (citing Taylor v. 


Taylor, 222 Neb. 721, 386 N.W.2d 851 (1986)). Thompson distinguished personal goodwill, 


which derives from a person's reputation, and enterprise goodwill, which is “separate and 


distinct from the presence and reputation” of an individual. Id. at 270. Personal goodwill 


should not be included in the value of the professional practice for purposes of equitable 


distribution.  Thompson, 576 So.2d at 270. Only enterprise goodwill may be included in an 


equitable distribution scheme in a dissolution case. Id.  In other words, enterprise goodwill, 


defined as the value of a business “which exceeds its tangible assets” and represents “the 


tendency of clients/patients to return to and recommend the practice irrespective of the 


reputation of the individual practitioner,” is a marital asset subject to equitable distribution. 


Schmidt v. Schmidt, 120 So.3d 31 (Fla. 4th DCA 2013). 


 Applying Thompson, the court in Young v. Young, 600 So.2d 1140 (Fla. 5th DCA 1992), 


noted that a determination of goodwill valuation involves a two step process: first, there 


must be proof of the existence of enterprise goodwill separate and apart from reputation, 


and second, there must be proof of its value. Critically, the court also noted that the burden 


of proof to establish enterprise goodwill is on the party attempting to show enterprise 


goodwill. The burden of proof issue was reinforced in Kovats v. Gregg-Kovats, 984 So.2d 1277 







(Fla. 5th DCA 2008).  Later, in Weinstock v. Weinstock, 634 So.2d 775 (Fla. 5th DCA 1994), 


the Fifth District held that where the selling professional remained with the buyer for a 


period of time, comparable sales could not be used to establish evidence of goodwill, 


because Thompson required that, to be a marital asset, goodwill must exist separate and apart 


from the reputation or continued presence of the marital litigant. Id. at 778. In other words, 


to be comparable, the sale must be one which eliminates any further personal influence 


which the seller might have over the business. A similar conclusion was reached in the pre-


Thompson case of Spillert v. Spillert, 564 So.2d 1146 (Fla. 1st DCA 1990). The Spillert court 


criticized the capitalization of future income method for valuing a sole medical practice 


partly on the ground of the assumptions it made that a non-compete agreement would exist 


on any sale and that the seller would stay with the business for a period of time.      


 In Held v. Held, 912 So.2d 637 (Fla. 4th DCA 2005), the Fourth District held that 


enterprise goodwill, but not personal goodwill, may be included in an equitable distribution 


scheme.  For purposes of equitable distribution of marital assets, the excess of the fair 


market value of the practice over the value of its assets represents that practice’s goodwill. 


The Fourth District ruled that “for the purpose of distinguishing enterprise goodwill from 


personal goodwill in the valuation of a business, there is no distinction between a “non-


solicitation/non-piracy agreement” and a covenant not to compete. Both limit a putative 


seller's ability to do business with existing clients of the business.” The court noted that 


husband's personal relationship with his clients allowed him to obtain their repeat business.  


The valuation assumed that husband would be precluded from doing business with agency's 







existing 60 customers, and husband's personal relationship with customers was what enabled 


agency to obtain customers' repeat business. 


 Walton v. Walton, 657 So.2d 1214 (Fla. 4th DCA 1995), involved a C.P.A. practice 


owned by the husband. While other C.P.A.s in the office and support staff had contact with 


the clientele, the majority of conferences with clients were conducted by the husband 


himself.  There was no evidence that anyone besides the husband brought in clients to the 


company. The husband's expert testified that the fair market value of the company was 


$41,733, employing the liquidation valuation method, which was in essence the value of the 


assets of the corporation, as the expert failed to find any professional goodwill attributable to 


the business other than the personal reputation and efforts of the husband.   


 Similarly, in Williams v. Williams, 667 So.2d 915 (Fla. 2d DCA 1996), the evidence 


failed to show the existence of goodwill in the former husband's accounting practice, 


separate and apart from the reputation and continued presence of the former husband.   The 


district court found that the trial court erred when it valued the business' goodwill for 


purposes of equitable distribution where the husband was the only accountant in his practice 


and performed all of the work himself.   The former wife's expert did not discuss the sales of 


other accounting practices which were similar to the husband's, and the husband's expert 


testified that no one would buy the husband's practice without requiring an agreement not to 


compete. 


 Walton v. Walton, 657 So.2d 1214 (Fla. 4th DCA 1995), is critical because it stands for 


the proposition that if the business only has value over and above its assets if the husband 


refrains from competing within the area that he has traditionally worked, then it is clear that 







the value is attributable to the personal reputation of the husband, and is thus not 


distributable. Id. Christians v. Christians, 732 So.2d 47 (Fla. 4th DCA 1999) is in accord. Also 


see Williams v. Williams, 667 So.2d 915, 916 (Fla. 2d DCA 1996). There, the husband’s expert, 


who testified the business had no goodwill, stated no one would buy the business without a 


non-compete agreement. Citing Walton, the court stated that the existence of a noncompete 


is telling evidence of the lack of enterprise goodwill. 


 In Held v. Held, 912 So.2d 637 (Fla. 4th DCA 2005), the Fourth District held that for 


the purpose of distinguishing enterprise goodwill from personal goodwill in the valuation of 


a business, there is no distinction between a “non-solicitation/non-piracy agreement” and a 


covenant not to compete. Both limit a putative seller's ability to do business with existing 


clients of the business. The Fourth District ruled that for purposes of separating enterprise 


goodwill from professional goodwill, there was no distinction between a non-compete 


agreement and a non-piracy agreement and that the trial court's valuation inserted into the 


enterprise goodwill an aspect of the husband's personal goodwill. Id. at 640–41.   


 In Schmidt v. Schmidt, 120 So. 3d 31 (Fla. 4th DCA 2013), the Fourth District noted 


that enterprise goodwill, defined as the value of a business “which exceeds its tangible 


assets” and which represents “the tendency of clients/patients to return to and recommend 


the practice irrespective of the reputation of the individual practitioner,” is a marital asset 


subject to equitable distribution. Thompson v. Thompson, 576 So.2d 267 (Fla.1991). Personal or 


professional goodwill attributable to the skill, reputation, and continued participation of an 


individual is not a marital asset. See id. at 270 (explaining “ ‘[a]ny value which attaches to the 


entity solely as a result of personal goodwill represents nothing more than probable future 







earning capacity, which ... is not a proper consideration in dividing marital property’ ”) 


(quoting Taylor v. Taylor, 222 Neb. 721, 386 N.W.2d 851, 858 (1986)). Thus, the value of 


personal or professional goodwill must be excluded when assigning a value to a business for 


purposes of equitable distribution.  The court reiterated the principle that when valuing the 


enterprise goodwill of a business, the necessity of a covenant not to compete is significant as 


it signals the existence of personal goodwill, which cannot be included in determining the value 


assigned to the business for purposes of equitable distribution. Walton v. Walton, 657 So.2d 


1214 (Fla. 4th DCA 1995), and Held v. Held, 912 So.2d 637 (Fla. 4th DCA 2005). The trial 


court in Schmitt accepted the testimony of the wife's expert in valuing the business. 


According to the wife's expert, the business had a total fair market value of $3,519,519. The 


expert testified that $974,199 of this figure represented personal goodwill attributable to the 


husband and that, after deducting personal goodwill and the husband's premarital interests, 


the business had a value of $2,520,562 for purposes of equitable distribution. The expert 


expressly testified, however, that this $2,520,562 value assumed and required that the husband 


execute both a non-compete and some type of transitional consulting agreement. And, when 


pressed, the expert testified he had not performed an analysis as to the value of the business 


were the husband not to sign a non-compete. The Fourth District noted that because the 


$2,520,562 value requires execution of a non-compete agreement, it was clear that such 


valuation still includes a personal goodwill component. Since the personal goodwill must be 


removed from the value assigned to the business for purposes of equitable distribution, the 


Fourth District reversed the judgment's valuation of the business and remand for further 


proceedings. 







 In Hajianpour v Malecki, 932 So.2d 459 (Fla. 4th DCA 2006), the Fourth District ruled 


that “a valuation of enterprise goodwill may not be predicated on the principal’s continued 


involvement in the business or the principals agreement to refrain from participating in any 


like or competing business.”  It further held that “When the expert’s opinion is based on 


speculation and conjecture, not supported by the facts, or not supported by recognized 


methodology, the testimony will be stricken.” Id. Finally, Hajianpour concluded “no weight 


may be accorded an expert opinion which is totally conclusory in nature and is unsupported 


by any discernible, factually-based chain of underlying reasoning.” 


 Furthermore, if the person that possesses the goodwill can simply sell the business 


and walk across the street to open another business, oftentimes a covenant not to compete 


would be required.  In establishing personal goodwill in Williams v. Williams, 667 So. 2d 915 


(Fla. 2d DCA 1996), husband's expert testified that no one would buy husband's practice 


without noncompete clause.  If a non-compete covenant is required, there is evidence of 


goodwill.  When valuing the enterprise goodwill of a business, the necessity of a covenant 


not to compete is significant as it signals the existence of personal goodwill, which cannot be 


included in determining the value assigned to the business for purposes of equitable 


distribution. Walton v. Walton, 657 So.2d 1214 (Fla. 4th DCA 1995), and Held v. Held, 912 


So.2d 637 (Fla. 4th DCA 2005), illustrate the point. In Walton, the trial court was faced with 


the task of valuing the husband's accounting practice. 657 So.2d at 1214–15. The evidence 


established that it was the husband's name on the door, the husband who conducted the 


majority of client conferences, and the husband who was responsible for bringing clients to 


the practice. Despite such testimony, the wife's expert opined the practice had enterprise 







goodwill valued at $47,250. The wife's expert admitted, though, that the business could not 


be sold without an accompanying covenant not to compete. The trial court accepted the 


wife's expert's valuation for purposes of equitable distribution. This court reversed, finding 


that “[t]he most telling evidence of a lack of any institutional goodwill was the wife's expert's 


testimony that no one would buy the practice without a noncompete clause.” Id. at 1216. “If 


the business only has value over and above its assets if the husband refrains from competing 


within the area that he has traditionally worked, then it is clear that the value is attributable 


to the personal reputation of the husband.” Id.  Held involved the valuation of the husband's 


insurance agency. 912 So.2d at 638. The husband specialized in high-risk policies and, at the 


time of the hearing, the agency had about sixty accounts that generated large commissions. 


The parties stipulated to the adjusted book value of the agency, but disagreed as to the 


existence of enterprise goodwill. The wife's expert calculated enterprise goodwill by resort to 


sales data, but admitted he did not know whether these sales required the seller's continued 


involvement in the business and/or execution of non-compete or non-piracy agreements. In 


valuing the agency's enterprise goodwill, the trial court relied upon the testimony of the 


wife's expert and predicated the value on the assumption that the husband would execute a 


non-solicitation/non-piracy agreement precluding him from doing business with the 


agency's existing customers. This court reversed that valuation, finding that, for purposes of 


separating enterprise goodwill from professional goodwill, there was no distinction between 


a non-compete agreement and a non-piracy agreement and that the trial court's valuation 


inserted into the enterprise goodwill an aspect of the husband's personal goodwill, i.e., the 


value of the husband's personal relationship with the sixty clients. Id. at 640–41.  The trial 







court accepted the testimony of the wife's expert in valuing the business. According to the 


wife's expert, the business had a total fair market value of $3,519,519. The expert testified 


that $974,199 of this figure represented personal goodwill attributable to the husband and 


that, after deducting personal goodwill and the husband's premarital interests, the business 


had a value of $2,520,562 for purposes of equitable distribution. The expert expressly 


testified, however, that this $2,520,562 value assumed and required that the husband execute 


both a non-compete and some type of transitional consulting agreement. And, when 


pressed, the expert testified he had not performed an analysis as to the value of the business 


were the husband not to sign a non-compete. Because the $2,520,562 value requires 


execution of a non-compete agreement, it is clear that such valuation still includes a personal 


goodwill component. This personal goodwill must be excised from the value assigned to the 


business for purposes of equitable distribution. We thus reverse the judgment's valuation of 


the business and remand for further proceedings.  Schmidt v. Schmidt, 120 So. 3d 31 (Fla. 4th 


DCA 2013). 


 While Thompson may be workable for small or moderately-sized professional 


associations, it is a poor fit for valuing the goodwill of a complex and uniquely structured 


international corporation that is itself controlled by one of the largest corporations in United 


States history.  Kearney v. Kearney, 129 So. 3d 381 (Fla. 1st DCA 2013).  Kearney provides that 


“there is no clear authority as to how to measure goodwill above and beyond the reputation 


of an individual practitioner nor is there clear authority as to how to value goodwill in a large 


commercial enterprise such as [the asset].” Although Thompson v. Thompson, 576 So.2d 267 


(Fla.1991) examined whether the value of the husband's professional association's goodwill 







should be included as a marital asset, the supreme court's analysis is instructive in the Kearney 


context: 


 “There is no specific consensus as to a definition of professional goodwill ... or what 


method or methods should be used to value professional goodwill....” 


 Irrespective of the setting in which it is found, the meaning of goodwill does not 


change. It is property which attaches to and is dependant [sic] upon an existing business 


entity; the reputation and skill of an individual entrepreneur—be he a professional or a 


traditional businessman—is not a component of the intangible asset we identify generally as 


goodwill.  Hanson v. Hanson, 738 S.W.2d 429, 434 (Mo.1987).  It should be emphasized that 


such goodwill, to be a marital asset, must exist separate and apart from the reputation or 


continued presence of the marital litigant. 


 [I]f goodwill depends on the continued presence of a particular individual, such 


goodwill, by definition, is not a marketable asset distinct from the individual. Any value 


which attaches to the entity solely as a result of personal goodwill represents nothing more 


than probable future earning capacity, which, although relevant in determining alimony, is 


not a proper consideration in dividing marital property in a dissolution proceeding.  Taylor v. 


Taylor, 222 Neb. 721, 386 N.W.2d 851, 858 (1986); Thompson, 576 So.2d at 269–70 (emphasis 


supplied). Kearney v. Kearney, 129 So.3d 381, 390 (Fla. 1st DCA 2013); See also Schmidt v. 


Schmidt, 120 So.3d 31 (Fla. 4th DCA 2013). 


Goodwill quantified. 


 Once the practitioner has identified the presence of personal and enterprise goodwill, 


an expert must then quantify the goodwill.  Taking into consideration the applicable law of 







the pertinent jurisdiction, the expert must place value on personal goodwill and enterprise 


goodwill.  This is much easier said than done.  Various methods have been proposed and 


exist for valuing goodwill: such as, Top-down, Bottom-up, With/without, GAS, and MUM.  


Each method is subjective, some more than others, and there is no “right” method to 


choose. 


 With the Top-Down method, it is necessary to  value the entire entity and then carve 


out the components of that total value: tangible assets at Fair Market Value; enterprise good 


will; and personal goodwill.  Conversely, with the  Bottom-Up method, it is necessary to 


value the tangible assets at Fair Market Value and then identify the transferable intangible 


value. 


 Using the With/Without method, one must determine what parts or personnel of the 


business impact the net income of the business in order to try and isolate the personal 


goodwill of the owner.  This can be anything that makes a difference in the value of the 


subject business.  What is the value of the business with the subject individual?  What is the 


value of the business without the subject individual?  What is the difference of these two 


values? 


 The Goodwill Assessment System or G.A.S. method was developed by Michael B. 


VanAmburgh, “A Methodology for Allocating Enterprise and Personal Goodwill”, Business 


Valuation Review, Summer 2007.  G.A.S. purportedly provides logical methodology for 


allocating the total goodwill of a professional practice between the element of personal 


goodwill attributable to the practitioner and the element of enterprise goodwill attributable 


to the professional practice. G.A.S. consists of four basic steps: (1) the identification of 







individual factors within a professional practice that are attributes of goodwill; (2) the 


objective determination of the comparative importance of each attribute in relation to other 


personal and enterprise goodwill attributes; (3) the evaluation and scoring of the subject 


enterprise in relation to each personal and enterprise goodwill attribute; and (4) a weighted 


average conclusion for the percentage of allocable goodwill attributable to elements of 


personal goodwill and the percentage allocable to enterprise goodwill.  


 The Mulitattribute Utility Model, M.U.M.1, consists of seven steps: (1) define an 


objective; (2) establish alternatives; (3) define attributes; (4) measure the utility of each 


attribute; (5) aggregate the results; (6) evaluate the alternatives; and, (7) express an  opinion.   


More specifically, within this method, the “objective” in step (1) is formed as a conclusion of 


value of personal and enterprise goodwill. Attributes are then defined and an expert will 


measure each attribute’s importance and utility.   To measure their importance, attributes are 


assigned a weight relative to other attributes, rather than being ranked in an individually 


ascending or descending order of importance.  To measure utility, an expert assigns a value 


to each attribute based upon the valuator’s subjective belief of each attributes’ strength and 


presence within the business.  M.U.M. then dictates specific mathematical formulas which 


use the Total Multiplicative Utility for personal and enterprise, and total goodwill.  Then, the 


results are fit into a range of alternatives and the importance utility and existence utility 


weights are manipulated or changed to affect the “objective” value.  Finally, the valuator 


makes his or her opinion of value.  “An Allocation Model for Distinguishing Enterprise 


Goodwill from Personal Goodwill, “ David N. Wood, American Journal of Family Law, Val. 
                                                             
1 M.U.M. has been accepted in the Appellate Court of Illinois (5th District), a Frye jurisdiction, in a case where its 
validity and acceptance were challenged.  In re Marriage of Alexander, Appellate Court of Illinois (5th District) No. 
5-05-019, September, 2006. www.state.il.us /court/Opinions/AppellateCourt/2006/. 







18 No. 3, Fall 2004. 


 The aforementioned methods are all simply applications of various economic 


theories and no one method is the “right” method to utilize.  Attorneys and experts must 


also consider the law of the subject jurisdiction in order to decide which valuation method 


should be utilized for valuation in each case.  When selecting a valuation method, you must 


take care to assure the court will admit the chosen methodology.   


 Federal courts and the majority of states have adopted the Daubert standard for 


qualification of expert witnesses.  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 


(1993).  Prior to 2013, Florida followed the Frye standard for the admission of expert 


testimony.  Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923).   


 Pursuant to Frye, when admitting expert testimony deduced from a scientific principle 


or discovery, the district court must rule that "the thing from which the deduction is made 


must be sufficiently established to have gained general acceptance in the particular field in 


which it belongs."  As such, the Frye standard has been coined the “General Acceptance” 


test.   


 In 2013, the Florida Legislature amended the Florida Evidence Code to adopt the 


Daubert standard for admission of expert testimony.  The Daubert standard helps prevent 


unreliable and irrelevant evidence from being presented to the jury.  Specifically, Florida 


Statute 90.702 allows expert testimony about scientific, technical or other specialized 


knowledge only if "(1) the testimony is based upon sufficient facts or data; (2) the testimony 


is the product of reliable principles and methods; and (3) the witness has applied the 


principles and methods reliably to the facts of the case.“ 







 However, on February 16, 2017, the Florida Supreme Court declined to adopt as a 


rule the legislative changes "to the extent that they are procedural" due to "grave 


constitutional concerns" about the Daubert standard.  The Florida Supreme Court reasoned 


that Daubert undermines the right to a jury trial and denies access to the courts.   


 As a result of this recent Florida Supreme Court opinion, the overly-subjective 


valuation methods such G.A.S and M.U.M. may pass muster in Florida dissolution litigation 


and unreliable and irrelevant expert testimony will be introduced to the jury.  To attack an 


opponent’s valuation method, an attorney must clearly evaluate the Daubert factors for the 


jury.   


 As a practical matter, it is increasingly important that attorneys be aware of the 


different types of goodwill and the methods of goodwill valuation.  An attorney should 


discuss the existence of personal good will and the methodologies with his/her expert.  It is 


wise to be aware of which method is being used to place value on a subject business prior to 


the valuation being completed.       
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